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REPORT OF REVISION COMMISSION

SUBMITTED TO THE GENERAL ASSEMBLY WITH THE
CONSOLIDATED STATUTES

Chapter 252 of the Public Laws of 1917 provided for "the compiling, col-

lating, and revising of the public statutes of North Carolina." For the basis

of this work the Revisal of 1905 is necessarily the starting point, and the public

statutes of a general character, enacted since the date of the Revisal, are incorpo-

rated in the new compilation.

The proposed title of the present compilation is "Consolidated Statutes of

North Carolina," to be cited "C. S. " The siiccessive compilations of North

Carolina laws have been called "Revised Statutes," the usual citation being

R. S.; "Revised Code," cited R. C. ; "The Code," cited Code; "Revisal," cited

Rev. The title. Consolidated Statutes, is distinctive and has a distinctive and

convenient abbreviation. In addition. Consolidated Statutes accurately describes

the character of the work. It is a mere compilation or consolidation of the body

of public statutes, and not properly a code, a term which implies a freer hand in

reshaping material than seems contemplated in the statute authorizing the revi-

sion or than the time for preparation permitted.

The chapter headings show that the alphabetical arrangement of the Revisal

has been followed with modifications here and there.

5UBDIVISIONS OF ClTA

In classifying the matter under the great majority of the chapters an interme-

diate division between chapter and section is necessary ; and following the plan

adopted in many of our sister states, such subdivisions are introduced and called

"Articles." In some of the very long chapters, for instance. Civil Procediire,

Crimes and Punishments, Education, Municipal Corporations, Public Health,

and Taxation, groups of articles are united into "Subchapters." In some

instances again the articles have been divided into
'

' Parts.
'

' In all these cases

the purpose is to facilitate reference by the classification.
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Local Statutes

The handling of local statutes has involved a number of difficulties. In

general, of course, local enactments have been omitted. But it is impossible

to follow such a rule absolutely, and certain chapters of the Revisal and former

compilations are honeycombed with local legislation. An effort is made to keep

sections of this compilation of a general application free from local matter, by

gathering the local modifications which have accumulated around the section

originally general into a separate section following the general section. For

instance, the general statutes dealing with county clerks' fees is placed in one

section. Salaries and Fees (sec. 44), and this is followed by a section collecting

alphabetically various local modifications (sec. 45).

Game Laws

The chapter. Game Laws, is by reason of local legislation of peculiar difficulty.

The close season for game is regulated practically by local laws in each county,

and frequently different townships and precincts have special laws ; and yet the

subject is one which interests a wide public within and without the state, and

which should be accessible in a unified and convenient form. At a great expense

of time and labor it was the endeavor to make the sections dealing with these

subjects a tabulation of the local statutes. This was but the carrying out the

idea of the Revisal with an effort to economize space as much as possible.

It is suggested that the legislature might pass a general imiform statute, but

vesting county authorities with the power to regulate these matters, under a state

game or game and forest commission, somewhat as is done now in regard to the

public health laws. The state commission should, however, liave some super-

visory power over the local regulations, to j^revent the numberless local laws

defeating the very end of their enactment; that is, game protection. Th\is in

neighboring counties, if the open season in one begins two weeks before the open

season in another, the natural result is that the game in both counties is doubly

hunted with danger of extermination. At the very least it should be enacted

that local regulations as to game should have validity only from the time when
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such regulations are filed with the state commission, so as to enable the state

commission to know and to inform persons interested as to the local laws.

Fish

The numerous local laws as to fishing (chapter, Fish and Fisheries) raise

similar questions. But the state fisheries commission is already invested with

extensive powers of regulation, so that numerous sections in the Revisal and in

this compilation seem to be law only until the fisheries commission make a con-

flicting regulation.

Other Conspicuous Instances of Looat, Legislation

Other sections dealing with purely local legislation which the legislature, it is

thought, might deal with advantageously, are sections 25 of Landlord and Tenant

(where enactments originally local now apply to a majority of counties), and

the last two sections of Rivers and Creeks, dealing with obstructing streams by

sawdust, etc.

General Considerations on Local Enactjients

In some of the cases referred to above, for instance the section dealing with

sawdust in streams, a general statute might be passed on the subject but giving

county commissioners authority to dispose of the matter by local regulation. In

connection with Fish and Fisheries, where a number of statutes are apparently

dependent upon the regulations of the Fisheries Commission, it might be well

worth considering whether all this local matter should not be withdrawn from

the general statutes and enacted into a chapter of the public local statutes, under

a title such as Local Fishing Laws, making their operation expressly dependent

on action by the fisheries commission, and requiring that body to publish from

time to time a list of their regulations in connection with the local fishing laws,

and perhaps declaring that their regulations should not be operative until pub-

lished in an official bulletin. The same course might be followed as to game

laws if the plan of a game commission were adopted.

Some such plan of dealing with local legislation on special topics would seem

in harmony with our recent constitutional amendments.
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Sections Excepting Counties from General Statutes

Many statutes originally general contain sections excepting counties specified

from their operation; and this list of excepted counties is added to or sub-

tracted from by local enactments in subsequent legislatures. It is a task of

great difficulty to bring such lists of excepted counties to date with assurance of

absolute accuracy. The members of the general assembly are urged so far as

possible to verify such sections for their own senatorial districts and counties.

Crimes and Punishments

The chapter on Crimes in Revisal 1905 has been modified considerably. An

effort is made to remove from it a number of sections which create misdemeanors

in connection with the regulation of a particular subject, and which are meant

to give a method of enforcing such regulations through criminal law. These

enactments find their proper context in the chapters wherein the police regula-

tions covering the particular subjects are collected. A single section of a long

statute, or a mere part of a section, should not be torn from its context and

placed under crimes.

The criminal law, freed from these police enactments, lias been rearranged

so as to bring cognate crimes together, and the effort and thought have been

to make the scheme of arrangement of subchapters and articles an assistance to

a person seeking the law on a particular topic.

Maritime Quarantine

In the chapter on Public Health, Art. 20, Maritime Quarantine ought probably

to be omitted. The paramount control of this subject is in the federal authorities,

under acts of congress of March 27, 1890 (26 U. S. Stat, at Large, 31), February

15, 1893 (27 Stat, at Large, 452), August 24, 1912 (37 Stat, at Large, 309).

These acts of congress, however, do not supersede state legislation, but prac-

tically the matter is wholly under federal authority. If it is thought best to

retain the article (which it will be noticed is based on statutes of the eighteenth

and early nineteenth centuries) the power to make rules for maritime quarantine
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should, it is thought, be vested, not in the commissioners of navigation and

municipal authorities, but entirely in the state or local health officers.

State Debt

The chapter on State Debt should be rewritten, so that Art. 1 will include all

the general provisions as to issuing bonds, including the formal execution, the

denomination, rate of interest, manner of sale, exemption from taxation, invest-

ment by fiduciaries, and record to be kept. It should also contain a general

provision as to exchange of bonds from coupon to registered bonds and the like,

the method of transfer, the cancellation of bonds upon payment or surrender,

etc. If desired, general authority should be given to the state treasurer to issue

contingent bonds for the payment of interest on bonds outstanding, since the

present statute (Revisal, sees. 5041, 5042, 5043) would seem to apply only to the

bonds authorized to be issued in funding the old debt of the state.

The other articles wovild then contain only the authority to issiie bonds for

a particular purpose, the amount to be issued, and the application of the

proceeds.

This would make it unnecessary to repeat in every statute authorizing a bond

issue the formal provisions as to formal execution, etc., but a reference to the

provisions of the Consolidated Statutes, Art. 1, would be sufficient.

State's Peison

There is apparently a conflict in the statutes placed under the chapter. State's

Prison, as to the right to hire out convicts. See. 10 of the chapter (sec. 5391

of Rev.) gives the directors general power to hire out. Sec. 68 (1917, e. 286,

s. 2) limits this authority except in work for the state or for a county, or for

state institutions. Sec. 69 (1917, c. 286, s. 23) seems in conflict with sec. 68 in

permitting certain contracts for railroads forbidden by sec. 68. The matter thus

lacking clearness, sees. 64 and 65 (Rev. 5410, 5411) were retained, although they

included towns as well as counties. The legislature should also consider in

connection with this matter, sees. 16, 17, 66, and 67.
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Taxation

In the chapter, Taxation, Subchapter 1, Levy of Taxes, will necessarily be

changed by each legislature, as they vary the rate and subjects of taxation; but

it is suggested that the publication of changes may be materially shortened by

making amendments to the sections in this subchapter and publishing the

amended sections in full as amended.

Subchapter 2, Assessment and Listing of Taxes, might be permanently

retained, with very slight changes made from time to time in the method of

listing and assessing, but it would not be necessary to reenact the whole chapter

at each session of the legislature.

Subchapter 3, Collection of Taxes, contains the sections in the Revisal which

were intended to be permanent and, in addition, such sections of the Machinery

Act as apply to the general subject. It is suggested that this could- be retained

permanently and thus avoid the necessity of enacting and publishing the whole

Machinery Act by each legislature.

Final Chapter; Concerning the Consolidated Statutes

This chapter is based on the final chapter of the Revisal of 1905. That chapter

contains provisions of totally diiferent characters. The first seven sections deal

with the construction and effect of the body of the compilation. The next three

sections refer to the approval, printing, and the distribution of copies. The

matter of the first seven sections is retained. The next three sections are

entirely for the legislature in adopting the compilation ; their contents should

not be carried into the Consolidated Statutes. The last section will necessarily

be a part of the adopting statute, and should be carried from that into the final

form of the Consolidated Statutes.

In connection with sec. 7, since much local legislation has accumulated in

regard to other subjects besides those enumerated in the section, but within the

mischief against which the section is directed, an attempt has been made to have

the section exclude all such legislation; and if the wording adopted is not suffi-

cient for that purpose, it should be broadened so as not to leave any conflicting

legislation.
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Index

The indexing of a general revision of statutes is the key which makes accessible

its contents. Without a full and adeqiiate index such a compilation loses a

great part of its value.

The index can only be added after the compilation has been modified and put

into final form by the general assembly and the sections have been consecu-

tively numbered. This is a work which demands the utmost care of competent

workers.

Section Tabt.es

A table of the disposition of the matter of Revisal 1905, with references to

the corresponding sections of the Consolidated Statutes, should be added and

published in the final edition for general distribution as was done in the Revisal.

In addition, a supplementary table should be added showing each statute since

the Revisal used in the Consolidated Statutes with references to the sections of

the Consolidated Statutes wherein it is to be found. It is conceived that such a

table would be of the greatest value.

Annotations to the Consolidated Statutes

Since the issue of Judge Pell's edition of the Revisal ten years ago, the

profession and every person who has occasion to use or consult the statutes of

the state has become accustomed to the convenience of an annotated edition. No

one would willingly return to an edition without annotation. We urge upon

the general assembly our earnest conviction that it should provide for the

issue of an edition annotated to date to be sold at a price which would fairly

remunerate the state.

Hai;ry W. Stubbs, Chairman.

Lindsay C. Warken.

Stahee Linn.

Carter Dalton.

H. P. Grier.
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STATE OF NORTH CAROLINA

IN THE YEAR OF OUR LORD ONE THOUSAND NINE

HUNDRED AND NINETEEN

AN ACT

FOR REVISING AND CONSOLIDATING THE PUBLIC AND GENERAL

STATUTES OF THE STATE OF NORTH CAROLINA

The General Assembly of North Carolina do enact the following named chap-

ters, subchapters and sections, to be known as the Consolidated Statutes^

that is to say

:



CHAPTER 1

ADMINISTRATION

Art. 1. Probate Jurisdiction.

1. Clerk of superior court has probate jurisdiction.

2. Exclusive in clerk who first gains.

Art. 2. Necessity for Letters and Their Form.

3. Letters must issue ; immediate rights of family.
4. Executor de son tort.

5. Form of letters.

Abt. 3. Right to Administer.

G. Order in which persons entitled.

7. Husband to administer to wife ; right in surplus.

8. Disqualifications enumerated.
9. Effect of (lis(inaliflcation of person entitled.

10. Divorce a vinculo or felonious slaying is forfeiture.

11. Elopement and adultery of wife is forfeiture.

12. Husband's conduct forfeiting rights in wife's estate.

13. Executor may renounce.
14. Renunciation of prior right required.

15. Failure to apply as renunciation.
IG. Person named as executor failing to qualify or renounce.

Art. 4. Public Administrator.

17. Appointment and term.
18. Oath.
18a. Bond.
19. When to obtain letters.

20. Powers generally and on expiration of term.

Art. 5. Administrator With Will Annexed.

21. When letters c. t. a. issue.

22. Qualifications and bond.

Art. G. Collectors.

23. Appointment of collectors.

24. Qualifications and bond.
25. Powers of collectors.

26. When collector's powers cease ; duty to account.

Art. 7. Appointment and Revocation.

27. Facts to be shown on applying for administration.
28. Right to contest applicatiou for letters

; proceedings.
29. Letters of administration revoked on proof of will.

30. Letters revoked for disqualification or default.

31. On revocation, successor appointed and estate secured.

Art. 8. Boads.

31a. Bond ; approval ; condition
;
penalty.

32. When executor to give bond.
33. When executor may give bond after one year.

34. No bond in certain cases of executor with power to convey.
35. No bond where will waives bond and coexecutor a resident.

36. Certain executors' deeds without bond before 1911 validated.

37. Oath and bond required before letters issue.

38. Right of action on bond.
39. Rights of sui-ety in danger of loss.

40. On revocation of letters bond liable to successors.

41. When new bond or new sureties required.

42. On failure to give new bond, letters revoked.
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Art. 9. Notice to Creditors.

43. Advertisement for claims.

44. Proof of advertisement.
45. Personal notice to creditor.

Art. 10. Inventory.

46. Inventory within tbree months.
47. Compelling the inventory.
48. New assets inventoried.

49. Trustees in wills to file inventories and accounts.

Art. 11. Assets.

50. Distinction between legal and equitable assets abolished.

51. Trust estate in personalty.

52. Crops ungathered at death.
53. Real estate sold to pay debts is personal assets.

54. Surplus of realty sold for debts is real assets.

55. Personalty fraudulently conveyed recoverable.
56. Debt due from executor not discharged by appointment.
57. Joint liability of heirs, etc., for debts.

58. Extent of liability of heirs, etc.

59. Judgment against heirs, etc., apportioned : costs.

60. Persons liable for debts to observe priorities.

61. Existence of other debts of prior or equal class.

62. Debts paid taken as unpaid as against heirs, etc.

63. Compelling contribution among heirs, etc.

Art. 12. Sales of Personal Property.

64. Executor or administrator may sell without court order.

65. Collector may sell only on order of court.

66. Sale to be public ; notice.

67. Clerk may order private sale in certain cases.

68. Clerk must confirm sale on creditors' objection.

69. Security required when sale on credit ; representative's liability.

70. Hours of public sale; penalty.
71. Debts uncollected after year may be sold ; list filed.

Art. 13. Sales of Real Property.

72. Sale of realty ordered, if personalty insufficient for debts.

72a. When rental in place of sale authorized.
73. Lands conveyed by heir within two years sold.

74. Lands conveyed in fraud of creditors sold.

75. Effect of bona fide purchase from fraudulent grantee.
76. Contents of petition for sale.

77. Heirs and devisees necessary parties.

78. Adverse claimant to be heard.
79. Upon issues joined, transferred to term.
80. Order granted, if petition not denied.
81. Notice of sale as on execution.
82. Court fixes extent and terms ; title on confirmation.
82a. Court may order private sale ; terms ; sale reopened.
83. Undevised realty first sold.

84. Specially devised realty ; contribution.
85. Under power in will, sales public or private.
86. Where executor with power dies, power executed by survivor, etc.

87. Death of vendor under contract, representative to convey.
88. Title in representative for estate, he or successor to convey.

Art. 14. Proof and Payment of Debts of Decedent.

89. Order of payment of debts.
90. No preference within class.

91. When payment out of class held valid.

92. Debts due representative not preferred.
93. Debts not due rebated.
94. Affidavit of debt may be required.
95. Disputed debt may be referred.
96. Disputed debt not referred barred in six months.
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97. If claim not presented in twelve months, representative discharged as to
paid.

98. No lien by suit against representative.
99. When costs against representative allowed.

100. Obligations binding heirs collected as other debts.

Art. 15. Accounts and Accounting.

101. Annual accounts.
102. Clerk may compel account.
103. Vouchers presumptive evidence.
104. Gravestones authorized.
105. Final accounts.
106. Creditors' special proceeding for accounting.
107. Rules which govern creditors' proceeding.
108. When and where summons returnable.
109. Clerk to advertise for creditors.

110. Publication of advertisement.
111. Creditors to file claims and appoint agent.
112. Proof of claims.

113. Representative to file claims ; notice to, creditors.
114. Clerk to exhibit to representative claims filed.

115. If representative denies claim, creditor notified.

116. Issues joined ; cause sent to superior court.

117. When representative personally liable for costs.

118. Court may permit representative to appear after return day.
119. Clerk to state account.
120. Exception to report ; final report and judgment.
121. Appeal from judgment ; security for costs.

122. Papers on appeal filed and cause docketed.
123. Prior creditors not affected by appeal may docket judgments.
124. Judgment where assets sufficient to pay a class.

125. Judgment where assets insufficient to pay a class.

126. Contents of judgment; execution.

127. When judgment to fix with assets.

128. Form and effect of execution.
129. Report is evidence of assets only at date.

130. Creditor giving security may show subsequent assets.

131. Suits for accounting at term.
132. Proceedings against land, if personal assets fail.

Art. 16. Distribution.

133. Order of distribution.

134. Advancements to be accounted for.

135. Children advanced to render inventory ; effect of refusal.

136. Illegitimates next of kin to mother and to each other.

137. Allotment in real estate.

138. Allotment in personal property.
139. Allotment of personalty from proceeds of realty.

140. Effect of allotment of realty ; contribution to equalize burden.
141. After-born child on allotment deemed devisee or legatee.

142. Before settlement executor may have claimants' shares in estate ascertained.

143. Legacy or distributive share recoverable after two years.

144. Payment to clerk after one year discharges representative pro tanto.

145. On payment clerk to sign receipt.

Art. 17. Settlement.

146. Representative must settle after two years.

147. Representative may retain claim undue or in litigation.

148. After final account representative may petition for settlement.

149. Payment into court of fund due absent defendant cr infant.

150. Procedure where person entitled unheard of for seven years.

151-2. Parties to proceeding for settlement.

153. When legacies may be paid in two years.

154. Commissions allowed representatives.

155. Liability and compensation of clerk.
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Art. 18. Actions by and Against Representative.

156. Action survives to and against representative.

157. Death by wrongful act; recovery not assets.

158. Damages recoverable for death by wrongful act.

159. Actions which do not survive.

160. Right of action survives to successor.

161. To sue or defend in representative capacity.

162. Service on or appearance by one binds all.

163. When creditor may sue on claim ; execution in such action.

164. Service by publication on executor without bond.
165. Execution by successor in oflice.

166. Action to continue, though letters revoked.

Art. 19. Representative's Powers, Duties and Liabilities.

167. Representative may maintain appropriate suits and proceedings.
168. Representative may purchase for estate to prevent loss.

169. Representatives hold in joint tenancy.
170. Representative liable for devastavit.
171. Nonresident executor or guardian to appoint process agent.
172. Executor or guardian removing from state to appoint process agent.
173. Nonresident's failure to obey process ground for removal.

Art. 20. Application of Chapter.

174. Where no time specified reasonable time allowed : extensions.

175. Powers under will not affected.

176. Chapter applies to administrations since 1869.

177. Cases pending at adoption of constitution of 1868.

178. Administration prior to 1869.

Akt. 1. Probate Jurisdiction

1. Clerk of superior court has probate jurisdiction. The clerk of the superior

court of each county has jurisdiction, within his county, to take proof of wills

and to grant letters testamentary, letters of administration with the will annexed,

and letters of administration in cases of intestacy, in the following cases

:

1. Where the decedent at, or immediately previous to, his death was domiciled

in the county of such clerk, in whatever place such death may have happened.

2. Where the decedent at his death had his fixed place of domieil in more than

one county, the clerk of any such county has jurisdiction.

3. Where the decedent, not being domiciled in this state, died out of the state,

leaving assets in the county of such clerk, or assets of such decedent thereafter

come into the county of such clerk.

4. Where the decedent, not being domiciled in this state, died in the county
of such clerk, leaving assets in the state, or assets of such decedent thereafter

come into the state.

Rev., s. 16 ; Code. s. 1374 ; C. C. P., s. 433 ; R. C, c. 46, s. 1 ; 1868-9, c. 113, s. 115.

2. Exclusive in clerk who first gains. The clerk who first gains and exercises

jurisdiction under this chapter thereby acquires sole and exclusive jurisdiction

over the decedent 's estate.

Rev., s. 17 ; Code, s. 1375 ; C. C. P., 434.

Art. 2. JSTecessity for Letters and Titeir Fori:

3. Letters must issue ; immediate rights of family. No person shall enter upon
the administration of any decedent 's estate until he has obtained letters therefor,

5
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under the penalty of one hundred dollars, one-half to the use of the informer and
the other half to the state ; but nothing herein contained shall prevent the family

of the deceased from using so much of the crop, stock and provisions on hand as

may be necessary, until the widow's year's support is assigned therefrom, as pre-

scribed by law.

Rev., s. 1 ; Code, s. 1522 ; 1868-9, c. 113, s. 93.

4. Executor de son tort. Every person who receives goods or debts of any
person dying intestate, or any release of a debt due the intestate, upon a fraudu-

lent intent, or without such valuable consideration as amounts to the value or

thereabout, is chargeable as executor of his own wrong, so far as such debts and
goods, coming to his hands, or whereof he is released, will satisfy.

Rev., s. 2 ; Code, s. 1494 ; 1868-9. c. 113, s. 67 ; 43 Eliz., c. 8.

5. Form of letters. All letters must be issued in the name of the state, and
tested in the name of the clerk of tlie superior court, signed by him, and sealed

with his seal of office, and shall have attached thereto copies of the section of this

chapter requiring an inventory to be filed within three months, and of the section

requiring annual accounts to be filed.

Rev., s. 36; Code, ss. 1399, 2172; C. C. P., ss. 471, 478; 1871-2, c. 46.

Akt. 3. Eight to ADiiiNiSTER

6. Order in which persons entitled. Letters of administration, in case of in-

testacy, shall be granted to the persons entitled thereto and applying for the

same, in the following order

:

1. To the husband or widow, except as hereinafter provided.

2. To the next of kin in the order of their degree, where they are of different

degrees ; if of equal degree, to one or more of them, at the discretion of the clerk.

3. To the most competent creditor who resides within the state, and proves his

debt on oath before the clerk.

4. To any other person legally competent.

Rev., s. 3 ; Code, s. 1376 ; C. O. P., s. 456 ; R. C, c. 46, ss. 2, 3 ; 1868-9, c. 113, s. 115.

7. Husband to administer to wife; right in surplus. If any married woman
dies wholly or partially intestate, the surviving husband shall be entitled to

administer on her personal estate, and shall hold the same, subject to the claims

of her creditors and others having rightful demands against her, to his own use,

except as hereinafter provided. If the husband dies after his wife, but before

administering, his executor or administrator or assignee shall receive the personal

property of the said wife, as a part of the estate of the husband, subject as afore-

said, and except as provided by law.

Rev., s. 4 ; Code, s. 1479 ; 1871-2, c. 193, s. 32.



8 ADMIlSriSTRATION—Akt. 3 Ch. 1

8. Disqualifications enumerated. The clerk shall not issue letters of adminis-

tration or letters testamentary to any person who, at the time of appearing to

qualify

—

1. Is under the age of twenty-one years.

2. Is a nonresident of this state ; but a nonresident may qualify as executor.

3. Has been convicted of a felony.

4. Is adjudged by the clerk incompetent to execute the duties of such trust by
reason of drunkenness, improvidence or want of understanding.

5. Fails to take the oath or give the bond required by law.

6. Has renounced his right to qualify.

Rev., s. 5 ; Code, ss. 1377, 1378, 2162 ; C. C. P., s. 457.

9. Effect of disqualification of person entitled. Where an executor named in

the will, or any person having a prior right to administer, is under the disquali-

fication of nonage, or is temporarily absent from the state, such person is entitled

to six months, after coming of age or after his return to the state, in which to

make application for letters testamentary, or letters of administration.

Rev., s. 6; Code, ss. 1379, 2165; C. C. P., ss. 452, 460; R. C, c. 46, s. 12.

10. Divorce a vinculo or felonious slaying is forfeiture. When a marriage is

dissolved a vinculo, the parties respectively, or when either party is convicted of

the felonious slaying of the other, or of being accessory before the fact of such

felonious slaying, the party so convicted shall thereby lose all his or her right to

administer on the estate of the other, and to a distributive share in the personal

property of the other, and every right and estate in the personal estate of the

other.

Rev., s. 7 ; Code, s. 1480 ; 1889, c. 499 ; 1871-2, e. 193, s. 42.

Note. For forfeiture generally by divorce a vinculo, see Married Women.

11. Elopement and adultery of wife is forfeiture. If any married woman
elopes with an adulterer, and shall not be living with lier husband at his death,

she shall thereby lose all right to a distributive share in the personal property of

her husband, and all right to administer on his estate.

Rev., s. 8 ; Code, s. 1481 ; 1871-2, c. 193, s. -44.

Note. For forfeiture generally for elopement, see Married Women.

12. Husband's conduct forfeiting rights in wife's estate. If any husband shall

separate himself from his wife, and be living in adultery at her death, or if she

has obtained a divorce a mensa et thoro, and shall not be living with her husband
at her death, or if the husband has abandoned his wife, or has maliciously turned

her out of doors, and shall not be living with her at her death, he shall thereby

lose all his right and estate of whatever character in and to her personal property,

and all right to administer on her estate.

Rev., s. 9 ; Code, s. 1482 ; 1871-2, c. 193, s. 45.

13. Executor may renounce. Any person appointed an executor may renounce
the office by a writing signed by him, and on the same being acknowledged or

proved to the satisfaction of the clerk of the superior court, it shall be filed.

Rev., s. 10 ; Code, s. 2163 ; C. C. P., s. 450.
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14. Renunciation of prior right required. When any person applies for admin-
istration, and any other person has prior right thereto, a written renunciation of

the person or persons having such prior right must be produced and filed with

the clerk.

liev., s. 11 ; Code, s. 1378; C. C. P., s. 459.

15. Failure to apply as renunciation. If any person, entitled to letters of

administration, fails or refuses to apply for such letters within thirty days after

the death of the intestate, the clerk, on application of any party interested, shall

issue a citation to such person to show cause, within twenty days after service of

the citation, why he should not be deemed to have renounced. If, within the

time named in the citation, he neglects to answer or to show cause, he shall be

deemed to have renounced his right to administer, and the clerk must enter an

order accordingly, and proceed to grant letters to some other person. If no per-

son entitled to administer applies for letters of administration on the estate of

a decedent within six months from his death, then the clerk may, in his discretion,

deem all prior rights renounced and appoint some suitable person to administer

such estate.

Rev., s. 12; Code. s. 1380; C. C. P., s. 460 (a) ; 1868-9, c. 203.

16. Person named as executor failing to qualify or renounce. If any person

appointed an executor does not qualify or renounce within sixty days after the

will is admitted to probate, the clerk of the superior court, on the application of

any other executor named in the same will, or any party interested, shall issue

a citation to such person to show cause why he should not be deemed to have

renounced. If, upon service of the citation, he does not qualify or renounce

within such time, not exceeding thirty days, as is allowed in the citation, an order

must be entered by the clerk decreeing that such person has renounced his ap-

pointment as executor.

Rev., s. 13 ; Code, s. 2164 ; C. C. P., s. 451.

Art. 4. Public AD:\ri^riSTiiATOE

17. Appointment and term. There may be a public administrator in every

county, appointed by the clerk of the superior court for the term of eight years.

Rev., s. 18 ; Code, s. 1389 ; 1868-9, e. 113.

18. Oath. The public administrator shall take and subscribe an oath (or

affirmation) faithfully and honestly to discharge the duties of his trust; and the

oath so taken and subscribed must be filed in the office of the clerk of the superior

court.

Rev., s. 19 ; Code, ss. 1.393 ; 1868-9, c. 113, ss. 2, 5.

18a. Bond. The public administrator shall enter into bond, with three or more

sureties, approved by the clerk, in the penal sum of four thousand dollars, pay-

able to the state of North Carolina, conditioned faithfully to perform the duties

of his office, and obey all lawful orders of the clerk or other court touching the

administration of the several estates that may come into his hands, and such bond

shall be renewed every two years. Whenever the aggregate value of the real

and personal property belonging to the several estates in the hands of the public

8
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administrator exceeds the one-half of his bond, the clerk shall require him to

enlarge his bond in amount so as to cover, at all times, at least the double of such

aggregate.

Rev., s. 320 : Code. ss. l.'ifiO. i:5f)l. 1392 : 1868-9, c-. 113, ss. 2, 3. 4 ; 1915, c. 216, s. 1.

19. When to obtain letters. The public administrator shall apply for and
obtain letters on the estates of deceased persons in the following cases

:

1. When the period of six months has elapsed from the death of any decedent,

and no letters testamentary, or letters of administration or collection, have been

applied for and issued to any person.

2. When any stranger, or person without known heirs, shall die intestate in

any county.

3. When any person entitled to administration shall request, in writing, the

clerk to issue the letters to the public administrator.

Rev., s. 20 ; Code, s. 1394 ; 1868-9, c. 113, s. 6.

20. Powers generally and on expiration of term. The public administrator

shall have, in respect to the several estates in his hands, all tlie rights and powers,

and be subject to all the duties and liabilities of other administrators. On the

expiration of the term of office of a public administrator, or his resignation, he

may continue to manage the several estates committed to him prior thereto until

he has fully administered the same, if he then enters into a bond as required by
law for administrators.

Rev., s. 21 ; Code, s. 1395; 1868-9, c. 113. s. 7 ; 1876-7, c. 239.

Art. 5. AojrixiSTRATOR with Will Annexed

21. When letters c. t. a. issue. If there is no executor appointed in the will, or

if, at any time, by reason of death, incompetency adjudged by the clerk of the

superior court, renunciation, actual or decreed, or removal by order of the court,

or on any other account there is no executor qualified to act, the clerk of the

superior court may issue letters of administration with the will annexed, to some
suitable person or persons, in the order-prescribed in this chapter.

Rev., s. 14; Code, s. 2166: C. C. P., s. 453.

22. Qualifications and bond. Administrators with the will annexed shall have
the same qualifications and give the same bond as other administrators ; but the

executor of an executor shall not be entitled to qualify as executor of the first

testator.

Rev., .s. 15; Code, s. 2167; C. C. P., s. 454; 1905, c. 286.

Art. (). (^OLLECTOliS

23. Appointment of collectors. When, for any reason, a delay is necessarily

produced in the admission of a will to probate, or in granting letters testa-

mentary, letters of administration, or letters of administration with the will

annexed, the clerk may issue to some discreet person or persons, at his option,

letters of collection, authorizing the collection and preservation of the property
of the decedent.

Rev., s. 22; Code, s. 1383; C. C. P., s. 463 ; R. C, c. 46, s. 9; 1868-9, c. 113, s. 115.
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24. Qualifications and bond. Every collector shall have the qualifications and
give the bond prescribed by law for an administrator.

Eev., s. 23 ; Code, s. 1384 ; C. C. P., s. 464.

25. Powers of collectors. Every collector has authority to collect the personal

property, preserve and secure the same, and collect the debts and credits of the

decedent, and for these purposes he may commence and maintain or defend suits,

and he may sell, under the direction and order of the clerk, any personal property
for the preservation and benefit of the estate. He may be sued for debts due by
the decedent, and he may pay funeral expenses and other debts.

Rev., s. 24; Code, s. 1385; C. C. P., s. 465; R. C, c. 46, s. 6; 1868-9; c. 113, s. 115.

26. When collector's powers cease; duty to account. When letters testamen-

tary, letters of administration or letters of administration with the will annexed
are granted, the powers of such collector shall cease, but any suit brought by the

collector may be continued by his successor, the executor or the administrator, in

his own name. Such collector must, on demand, deliver to the executor or

administrator all the property, rights and credits of the decedent under his con-

trol, and render an account, on oath, to the clerk of all his proceedings. Such
delivery and account may be enforced by citation, order or attachment.

Rev., s. 25; Code, s. 1386; C. C. P., s. 466; R. C, 46, s. 7; 1868-9, c. 113, s. 115.

Art. 7. Appoint^ient ani) Eevocation

27. Facts to be shown on applying for administration. On application for

letters of administration, the clerk must ascertain by affidavit of the applicant or

otherwise

—

1. The death of the decedent and his intestacy.

2. That the applicant is the proper person entitled to administration, or that

he applies after the renunciation of the person or persons so entitled.

3. The value and nature of the intestate's property, the names and residence

of all parties entitled as heirs or distributees of the estate, if known, or that the

same cannot, on diligent inquiry, be procured ; which of said parties are minors,

and whether with or without guardians, and the names and residences of such

guardians, if known. Such affidavit or other proof must be recorded and filed

by the clerk.

Rev., s. 26; Code, s. 1381; C. C. P., s. 461.

28. Right to contest application for letters; proceedings. Any person inter-

ested in the estate may, on complaint filed and notice to the applicant, contest

the right of such applicant to letters of administration, and on any issue of fact

joined, or matter of law arising on the pleadings, the cause may be transferred to

the superior court for trial, or an appeal be taken, as in other special proceedings.

Rev., s. 27 ; Code, s. 1382 ; C. C. P., s. 462.

29. Letters of administration revoked on proof of will. If, after the letters of

administration are issued, a will is subsequently proved and letters testamentary

are issued thereon ; or, if after letters testamentary are issued, a revocation of

the will, or a subsequent testamentary paper revoking the appointment of execu-

tors is proved and letters are issued thereon, the clerk of the superior court musi

10



29 ADMimSTEATION—Akt. 7 Ch. 1

thereupon revoke the letters first issued, by an order in writing to be served

on the person to whom such first letters were issued ; and, until service thereof,

the acts of such person, done in good faith, are valid.

Rev., s. 37 ; Code. s. 2170 ; C. C. P., s. 4G9.

30. Letters revoked for disqualification or default. If, after any letters have

been issued, it appears to the clerk, or if complaint is made to him on affidavit,

that any person to whom they were issued is legally incompetent to have such

letters, or that such person has been guilty of default or misconduct in the due

execution of his office, or that the issue of such letters was obtained by false

representations made by such person, the clerk shall issue an order requiring

such person to show cause why the letters should not be revoked. On the return

of such order, duly executed, if the objections are found valid, the letters issued

to such person must be revoked and superseded, and his authoritj^ shall thereupon

cease.

Rev., s. 38; Code, s. 2171; C. G. P., s. 470.

31. On revocation, successor appointed and estate secured. In all cases of

the revocation of letters, the clerk must immediately appoint some other person

to succeed in the administration of the estate; and pending any suit or proceed-

ing between parties respecting such revocation, the clerk is authorized to make
such interlocutory order as, without injury to the rights and remedies of cred-

itors, may tend to the better securing of the estate.

Rev., s. 35 ; Code, s. 1521 ; 1868-9, c. 113, s. 92.

Art. 8. Bo^^ds

31a. Bond; approved; condition; penalty. Every executor from whom a bond
is required by law, and every administrator and collector, before letters are

issued, must give a bond payable to the state, with two or more sufficient sure-

ties, to be justified before and approved by the clerk, conditioned that such
executor, administrator or collector shall faithfully execute the trust reposed in

him and obey all lawful orders of the clerk or other court touching the adminis-

tration of the estate committed to him. The penalty of such bond must be at

least double the value of all the personal property of the deceased; such value

to be ascertained by the clerk by examination on oath of the applicant or of some
other competent person. If the personal property of any decedent is sufficient

to pay his debts and the charges of administration, and it becomes necessary for

his executor or administrator to apply for the sale of real estate for assets, and
the bond previously given is not double the value of both the real and personal

estate of the deceased, such executor (if bond is required of him by law) or

administrator shall, before or at the time of filing his petition for such sale, give

another bond payable and conditioned as the one above prescribed and with like

security, in double the value of the real estate for the sale of which application

is made.

Rev., s. 319 ; Code, s. 1388 ; 1870-1, c. 93 ; C. C. P., s. 468.

32. When executor to give bond. Executors shall give bond as prescribed by
law in the following cases

:

1. Where the executor resides out of the state. Except in the cases otherwise

provided in this chapter, no foreign executor has any authority to intermeddle

11
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with the estate, until he has entered into bond, and the bond must be given not
later than one year after the death of the testator.

2. When a man marries a woman who is an executrix, and if the husband in

such case fail to give bond, the clerk, on application of any creditor or other

party interested in the estate, shall revoke the letters issued to the wife and
grant letters of administration with the will annexed to some other person.

3. Where an executor, other than such as may have already given bond, obtains

an order to sell any portion of the real estate for the payment of debts, as here

inafter provided, the court or clerk to whom application is made shall require

before granting any order of sale, such executor to enter into bond.

Rev., s. 28; Code, s. 1515; R. C, c. 46, ss. 12, 13.

33. When executor may give bond after one year. Where a nonresident of the

state by will sufficient according to the laws of the state, and duly probated and
recorded in the proper county, devises real property situated in this state, the

executor acting under the will, if he has not intermeddled with the property

devised in the will, and if no letters of administration in this state on the estate

have been issued subsequent to the probate of the will, may, after the expiration

of one year from the testator's death, give bond in double the value of the prop-

erty devised, and he shall then be entitled to all the rights, powers and privileges

of a resident executor.

1909. c. 825.

34. No bond in certain cases of executor with power to convey. Where a

citizen or subject of a foreign country, by will sufficient according to the laws

of this state, and duly probated and recorded in the proper county, devises to

his executor with power to sell and convey, real property situated in this state

in trust for a person named in the will, the power being vested in the executor

as such trustee, the executor may execute the power without giving bond in this

state.

1909, c. 901.

35. No bond where will waives bond and coexecutor a resident. A nonresident

executor appointed under a will which dispenses with the executor's bond shall

not be required to give bond, if a resident of the state is appointed and qualifies

as coexecutor, unless the clerk of the court of the county where the will is tirst

probated shall, upon the petition of the creditors or beneficiaries of the estate,

deem the bond of the nonresident executor necessary for the protection of the

creditors or beneficiaries. This section applies to nonresident executors who
qualified before its enactment as well as to those qualifying afterwards.

1911. c. 176.

36. Certain executors' deeds without bond before 1911 validated. Where prior

to January first, one thousand nine hundred and eleven, a nonresident executor

has sold and conveyed lands in this state under a power in the will of a citizen

of another state or of a foreign country, and the will was executed according to

the laws of this state and was duly proved and recorded in the state or foreign

country where the testator and his family and the executor resided, the sale and

conveyance is valid although the executor prior to the execution of the deed had

not given bond or obtained letters in this state.

1911. c. 90.

12
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37. Oath and bond required before letters issue. Before letters testamentary,

letters of administration with the will annexed, letters of administration or

letters of collection are issued to any person, he must give the bond required by

law and must take and subscribe an oath or affirmation before the clerk that he

will faithfully and honestly discharge the duties of his trust, which oath must

be filed in the office of the clerk.

Rev., s. 29 ; Code, ss. 1387, 1388, 2169 ; C. C. P., ss. 467, 468 ; 1870-1, c. 93.

38. Right of action on bond. Every person injured by the breach of any bond

given by an executor, administrator or collector, may put the same in suit and

recover such damages as he may have sustained.

Rev., s. 30; Code, s. 1516; 1868-9, c. 113, s. 87.

39. Rights of surety in danger of loss. Any surety on the bond of an executor,

administrator or collector, who is in danger of sustaining loss by his suretyship,

may exhibit his petition on oath to the clerk of the superior court wherein the

bond was given, setting forth particularly the circumstances of his case, and
asking that such executor, administrator or collector be removed from office, or

that he give security to indemnify the petitioner against apprehended loss, or

that the petitioner be released from responsibility on account of any future breach

of the bond. The clerk shall issue a citation to the principal in the bond, requir-

ing him, within ten days after service thereof, to answer the petition. If, upon
the hearing of the case, the clerk deem the surety entitled to relief, he may grant

the same in such manner and to such extent as may be just. And if the principal

in the bond gives new or additional security, to the satisfaction of the clerk,

within such reasonable time as may be required, the clerk may make an order

releasing the surety from liability on the bond for any subsequent act, default

or misconduct of the principal.

Rev., s. 33 ; Code, s. 1519 ; 1868-9, c. 113. s. 90.

40. On revocation of letters, bond liable to successors. When the letters of an
executor, administrator or collector are revoked, his bond may be prosecuted by
the person or persons succeeding to the administration of the estate, and a recov-

ery may be had thereon to the full extent of any damage, not exceeding the

penalty of the bond, sustained by the estate of the decedent by the acts or omis-

sions of such executor, administrator or collector, and to the full value of any
property received and not duly administered. Moneys so recovered shall be

assets in the hands of the person recovering them.

Rev., s. 31; Code, s. 1517; 1868-9, c. 113, s. 88.

41. When new bond or new sureties required. If complaint be made on affi-

davit to the clerk of the superior court that the surety on any bond of an execu-

tor, administrator or collector is insufficient, or that one or more of such sureties

is or is about to become a nonresident of this state, or that the bond is inadequate

in amount, the clerk must issue an order requiring the principal in the bond
to show cause why he should not give a new bond, or further surety, as the case

may be. On the return of the order duly executed, if the objections in the com-

plaint are found valid, the clerk shall make an order requiring the party to give

further surety or a new bond in a larger amount within a reasonable time.

Itev., s. .32 ; Code, 8. 1518 ; 1868-9, c. 113, s. 89.

13



42 ADMINISTRATIOIsT—Akt. 8 Ch. 31

42. On failure to give new bond, letters revoked. If any person required to

give a new bond, or further security, or security to indemnify, under the two
preceding sections, fails to do so within the time specified in any such order, the

clerk must forthwith revoke the letters issued to such person, whose right and
authority, respecting the estate, shall thereupon cease.

Rev., s. 34; Code, s. 1520; 1868-9, c. 113, s. 91.

Aet. 9. Notice to Ckeditors

43. Advertisement for claims. Every executor, administrator and collector,

within twenty days after the granting of letters, shall notify all persons having

claims against the decedent to exhibit the same to such executor, administrator

or collector, at or before a day to be named in such notice ; which day must be

twelve months from the day of the first publication of such notice. The notice

shall be published once a week for six weeks in a newspaper, if any there be pub-

lished in the county. If there is no newspaper published in the county, then the

notice shall be posted at the courthouse and four other public places in the county.

The cost of publishing in a paper shall in no case exceed two dollars and fifty

cents.

Rev., s. 39; Code, ss. 1421, 1422; 1868-9, c. 113, s. 29; 1881, c. 278, s. 2.

44. Proof of advertisement. A copy of the advertisement directed to be posted

or published in pursuance of the preceding section with an affidavit, taken before

some person authorized to administer oaths, of the proprietor, editor or foreman

of the newspaper wherein the same appeared, to the effect that such notice was

published for six weeks in said newspaper, or an affidavit stating that such notices

were posted shall be filed in the office of the clerk by the executor, administrator

or collector. The copy so verified or affidavit shall be deemed a record of the

court, and a copy thereof, duly certified by the clerk, shall be received as conclu-

sive evidence of the fact of publication in all the courts of this state.

Rev., s. 40 ; Code, s. 1423 ; 1868-9, c. 113, s. 31.

45. Personal notice to creditor. The executor, administrator or collector may
cause the notice to be personally served on any creditor, who shall, thereupon,

within six months after personal service thereof, exhibit his claim, or be forever

barred from maintaining any action thereon.

Rev. s. 41 ; Code, s. 1424 ; 1868-9, c. 113, s. 32 ; 1885, 96.

Art. 10. Inventory

46. Inventory within three months. Every executor, administrator and col-

lector, within three months after his qualification, shall return to the clerk, on

oath, a just, true and perfect inventory of all the real estate, goods and chattels

of the deceased, which have come to his hands, or to the hands of any person for

him, which inventory shall be signed by him and be recorded by the clerk. He
shall also return to the clerk, on oath, within three months after each sale made
by him, a full and itemized account thereof, which shall be signed by him and

recorded by the clerk.

Rev., s. 42 ; Code, s. 1396 ; R. C, c. 46, s. 16 ; 1868-9, c. 113, s. 8.
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47. Compelling the inventory. If the inventory and account of sale specified

in the preceding section are not returned as therein prescribed, the clerk must

issue an order requiring the executor, administrator or collector to file the same
within the time specified in the order, which shall not be less than twenty days,

or to show cause why an attachment should not be issued against him. If, after

due service of the order, the executor, administrator, or collector does not, on

the return day of the order, file such inventory or account of sale, or obtain

further time to file the same, the clerk shall have power to vacate the office of

administrator, executor or collector.

Rev., s. 43 ; Code, s. 1397 ; 1868-9, c. 113, s. 9.

48. New assets inventoried. When further property of any kind, not included

in any previous return, comes to the hands or knowledge of any executor, admin-

istrator or collector, he must cause the same to be returned, as hereinbefore pre-

scribed, within three months after the possession or discovery thereof; and the

making of such return of new assets, from time to time, may be enforced in the

same manner as in the case of the first inventory.

Rev., s. 44 ; Code, s. 1398 ; 1868-9, c. 113, s. 10.

49. Trustees in wills to file inventories and accounts. Trustees appointed in

any will admitted to probate in this state, into whose hands assets come under
the provisions of the will, shall file in the office of the clerk of the county where

the will is probated inventories of the assets and annual and final accounts

thereof, such as are required of executors and administrators. The power of the

clerk to enforce the filing and his duties in respect to audit and record shall be

the same as in such cases. This section shall not apply to any will in which a

different provision is made for filing inventories and accounts.

1907, c. 804.

Akt. 11. Assets

50. Distinction between legal and equitable assets abolished. The distinction

between legal and equitable assets is abolished, and all assets shall be applied in

the discharge of debts in the manner prescribed by this chapter.

Rev., s. 45 ; Code, s. 1406 ; 1868-9, c. 113, s. 14.

51. Trust estate in personalty. If any trustee, or any person interested in any
trust estate, dies leaving any equitable interest in personal estate which shall

come to his executor, administrator or collector, the same estate shall be deemed
personal assets.

Rev., s. 46 ; Code, s. 1403 ; 1868-9, c. 113, s. 11.

52. Crops ungathered at death. The crops of every deceased person, remain-

ing ungathered at his death, shall, in all cases, belong to the executor, adminis-

trator or collector, as part of the personal assets, and shall not pass to the widow
with the land assigned as dower ; nor to the devisee by virtue of any devise of the

land, unless such intent be manifest and specified in the will.

Rev., s. 47 ; Code, s. 1407 ; 1868-9, c. 113, s. 15.

53. Real estate sold to pay debts is personal assets. All proceeds arising from
the sale of real property, for the payment of debts, as hereinafter provided, shall
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be deemed personal assets in the hands of the executor, administrator or collector,

and applied as though the same were the proceeds of personal estate.

Rev., s. 48 ; Code, s. 1404 ; 1868-9, c. 113, s. 12.

54. Surplus of realty sold for debts is real assets. All proceeds from the sale

of real estate, as hereinafter provided, which may not be necessary to pay debts

and charges of administration, shall, notwithstanding, be considered real assets,

and as such shall be paid by the executor, administrator or collector to such
persons as would have been entitled to the land had it not been sold.

Rev., s. 49; Code, s. 1405; 1868-9, c. 11.3, s. 13.

55. Personalty fraudulently conveyed recoverable. If there is not sufficient

real and personal assets of the deceased to satisfy all the debts and liabilities of

deceased, together with the costs and charges of administration, the personal

representative shall have the right to sue for and recover any and all personal

property which the deceased may in any wise have transferred or conveyed with

intent to hinder, delay, or defraud his creditors, and any money or property

so recovered shall constitute assets of the estate in the hands of the personal

representative for the payment of debts. But if the fraudulent alienee of deceased

has sold the property or estate so fraudulently acquired by him to a bona fide

purchaser for value without notice of the fraud, then such fraudulent alienee

shall be liable to the personal representative for the value of the property and
estate so acquired and disposed of. If the whole recovery from any fraudulent

alienee of a decedent shall not be necessary for the payment of the debts of

decedent and the costs and charges of administration of his estate, the surplus

shall be returned to such fraudulent alienee or his assigns.

Rev., s. 50.

56. Debt due from executor not discharged by appointment. The appointing

of any person executor shall not be a discharge of any debt or demand due from
such person to the testator.

Rev., s. 51 ; Code, s. 1431 ; 186S-9, c. 113, s. 40.

57. Joint liability of heirs, etc., for debts. All persons succeeding to the real

or personal property of a decedent, by inheritance, devise, bequest or distribution,

shall be liable jointly, and not separately, for the debts of such decedent.

Rev., s. 52 ; Code, s. 1528 ; 1868-9, c. 113, s. 99.

58. Extent of liability of heirs, etc. No person shall be liable, under the pre-

ceding section, beyond the value of the property so acquired by him, or for any

part of a debt that might by action or other due proceeding have been collected

from the executor, administrator or collector of the decedent, and it is incumbent

on the creditor to show the matters herein required to render such person liable.

Rev., s. 53 ; Code, s. 1529 ; 1868-9, c. 113, s. 100.

59. Judgment against heirs, etc., apportioned; costs. In any such action the

recovery must be apportioned in proportion to the assets or property received

by each defendant, and judgment against each must be entered accordingly.

Costs in such actions must be apportioned among the several defendants, in

proportion to the amount of the recovery against each of them.

Rev., s. 54; Code, s. 15.30; 1868-9, c. 113, s. 101.

16
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60. Persons liable for debts to observe priorities. Every person who is liable

for the debts of a decedent must observe the same preferences in the payment
thereof as are established in this chapter; nor shall the commencement of an
action bj^ a creditor give his debt any preference over others.

Kev., s. 55 ; Code, s. 1531 ; 1S68-9, c. 113, s. 102.

61. Existence of other debts of prior or equal class. The defendants in such

action may show that there are unsatisfied debts of a prior class or of the same
class with that in suit. If it appears that the value of the property acquired

by them does not exceed the debts of a prior class, judgment must be rendered

in their favor. If it appears that the value of the property acquired by them
exceeds the amount of debts which are entitled to a preference over the debt in

suit, the whole amount which the plaintiff shall recover is only such a portion

of the excess as is a just proportion to the other debts of the same class with

that in suit.

Rev., s. 56 ; Code, s. 1532 ; 1868-9, c. 113, s. 103.

62. Debts paid taken as unpaid as against heirs, etc. If any debts of a prior

class to that in which the suit is brought, or of the same class, has been paid by
any defendant, the amount of the debts so paid shall be estimated, in ascertaining

the amount to be recovered, in the same manner as if such debts were outstanding

and unpaid, as prescribed in the preceding section.

Rev., s. 57 ; Code, s. 1533 ; 1868-9, c. 113, s. 104.

63. Compelling contribution among heirs, etc. The remedy to compel contri-

bution shall be by petition or action in the superior court or before the judge

in term time against the personal representatives, devisees, legatees and heirs also

of the decedent, if any part of the real estate be undevised, within two years

after probate of the will, and setting forth the facts which entitle the party to

relief ; and the costs shall be within the discretion of the court.

Rev., s. 58 ; Code. s. 1534 ; 1868-9, c. 113, s. 106.

Art. 12. Sales of Personal Pjeoperty

64. Executor or administrator may sell without court order. Every executor

and administrator shall have power in his discretion and without any order,

except as hereinafter provided, to sell, as soon after his qualification as practi-

cable, all the personal estate of his decedent.

Rev., s. 62 ; Code, s. 1408 ; 1868-9, c. 113, s. 16.

65. Collector may sell only on order of court. All sales of personal property
by collectors shall be made only upon order obtained, by motion, from the clerk

of the superior court, who shall specify in his order a descriptive list of the

property to be sold.

Rev., s. 61 ; Code, s. 1409; 1868-9, c. 113, s. 17.

66. Sale to be public; notice. All sales of personal estate by an executor,

administrator or collector shall be publicly made, on credit or for cash, after

twenty days notification posted at the courthouse and four other public places

in the county.

Rev., s- 63 : Code, s. 1410. 1411 ; 1868-9, e. 113, ss. 18, 19.
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67. Clerk may order private sale in certain cases. When personal property

consists of cotton, tobacco, goods, wares and merchandise, state, national or

municipal bonds, or the stocks in incorporated companies, the executor or admin-

istrator may, upon application to the clerk of the superior court, obtain an order

to sell and may sell such personal property at private sale for the best price that

can be obtained, and shall report such sale to the clerk for confirmation.

Rev., s. 64 ; 1893, c. 346.

68. Clerk must confirm sale on creditor's objection. When any person inter-

ested, either as creditor or legatee, on the day of sale objects to the completion

of any sale on account of the insufficiency of the amount bid, title to such prop-

erty shall not pass until the sale is reported to and confirmed by the clerk.

Rev., s. 63 ; Code, s. 1411 ; 1868-9, c. 113, s. 19.

69. Security required when sale on credit; representative's liability. The
proceeds of all sales of personal estate and rentings of real property by public

auction or privately shall be secured by bond and good personal security; and
such proceeds shall be collected as soon as practicable : otherwise the executor,

administrator or collector shall be answerable for the same.

Rev., s. 65 ; Code, s. 1413 ; 1893, c. 346, s. 2 ; 1868-9, c. 113, s. 21.

70. Hours of public sale; penalty. All public sales or rentings provided for

in this chapter shall be between the hours of ten o'clock a. m. and four o'clock

p. m. of the day on which the sale or renting is to be made, except that in towns

or cities of more than five thousand inhabitants public sales of goods, wares, and
merchandise may be continued until the hour of ten o'clock p. m. ; and every

executor, administrator or collector who otherwise makes any sale or renting

shall forfeit and pay two hundred dollars to any person suing for the same.

Rev., s. 66 ; Code, s. 1414 : 1893, c. 346, s. 8 ; 1868-9, c. 113, s. 22.

71. Debts uncollected after year may be sold; list filed. Every executor, ad-

ministrator and collector, at any time after one year from the grant of letters,

is authorized to sell at public auction, in the manner prescribed in this chapter,

all bills, bonds, notes, accounts, or other evidences of debt belonging to the

decedent, which he has been unable to collect or which may be deemed insolvent.

Before offering such evidences of debt at public sale he shall file with the clerk a

descriptive list thereof, and obtain an order of sale therefor from the clerk, and
shall make return of the proceeds of such sale as in other cases of assets.

Rev., s. 67 ; Code, s. 1412 ; 1868-9, c. 113, s. 20.

Art. 13. Sales of Eeal Property

72. Sale of realty ordered, if personalty insufficient for debts. When the per-

sonal estate of a decedent is insufficient to pay all his debts, including the charges

of administration, the executor, administrator or collector may, at any time after

the grant of letters, apply to the superior court of the county where the land

or some part thereof is situated, by petition, to sell the real property for the

payment of the debts of such decedent.

Rev., s. 68 ; Code, s. 1436 ; 1868-9, c. 113, s. 42.
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72a. When court may order rental. Such executor, administrator or collector,

in lieu of asking for an order for the immediate sale of real estate, may ask for

an order authorizing him to rent out the same for a term of not exceeding three

years, and if it appears to the court that the best interests of the heirs at law and
devisees of the deceased will be promoted by granting such order and that it is

probable that the rents derived from the real estate during the term will be

sufficient to pay off and discharge the debts and the costs of the administration,

the superior court may, with the consent of the creditors, make such order upon
such terms as may be best for the heirs at law, devisees and creditors of the estate

;

or if it is made to appear to the court that such executor, administrator or col-

lector is able to borrow sufficient money with which to pay off and discharge all

valid and just claims against the estate of the deceased, then the court shall have

the power to authorize said executor or administrator to borrow money for the

purpose of paying off and discharging such claims and authorizing him to rent

the real estate for a term not exceeding three years and to apply the rents to the

repayment of the money thus borrowed, and the said estate shall be and remain

liable for the payment of said sums as may be borrowed under such order of the

court to the same extent and no further as the estate was liable for the indebted-

ness of the deceased to pay off and discharge the debt for which the said sums
were borrowed. All orders made by the court pursuant to this section shall be

approved by the judge residing in or holding the courts of the district in which

such county is situated.

1913. c. 49, s. 1.

73. Lands conveyed by heir within two years sold. All conveyances of real

property of any decedent made by any devisee or heir at law, within two years

from the grant of letters, shall be void as to the creditors, executors, administra-

tors and collectors of such decedent ; but such conveyances to bona fide purchasers

for value and without notice, if made after two years from the grant of letters,

shall be valid even as against creditors.

Rev., s. 70; Code, s. 1442; 1868-9, c. 113, s. 105.

74. Lands conveyed in fraud of creditors sold. The real estate subject to sale

under this chapter shall include all the deceased may have conveyed with intent

to defraud his creditors, and all rights of entry and rights of action and all other

rights and interests in lands, tenements and hereditaments which he may devise,

or by law would descend to his heirs: Provided, that lands so fraudulently

conveyed shall not be taken from any one who purchased them for a valuable

consideration and without a knowledge of the fraud.

Rev., s. 72; Code, s. 1446; 1868-9, c. 118, s. 51.

75. Effect of bona fide purchase from fraudulent grantee. When an executor,

administrator or collector files his petition to sell lands which have been fraudu-
lently conveyed, and of which there has been a subsequent bona fide sale, whereby
he cannot have a decree of sale of the land, the court may give judgment in favor
of such executor, administrator or collector for the value of the land, against

all persons who may have fraudiilently purchased the same ; and if the whole
recovery is not necessary to pay the debts and charges, the residue shall be
restored to the person of whom the recovery was made.

Rev., s. 73 ; Code, s. 1447 ; 1868-9, c. 113, s. 52.

19
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76. Contents of petition for sale. The petition, which must be verified by the

oath of the applicant, shall set forth, as far as can be ascertained

:

1. The amount of debts outstanding against the estate.

2. The value of the personal estate, and the application thereof.

3. A description of all the legal and equitable real estate of the decedent, with

the estimated value of the respective portions or lots.

4. The names, ages and residences, if known, of the devisees and heirs at law
of the decedent.

Rev., s. 77 : Code, s. 1437 ; 1868-9, c. 113, s. 43.

77. Heirs and devisees necessary parties. No order to sell real estate shall be

granted till the heirs or devisees of the decedent have been made parties to the

proceeding, by service of summons, either personally or by publication, as re-

quired by law.

Rev., s. 74; Code, s. 1438; 1808-9, c. 113. s. 44.

78. Adverse claimant to be heard. When the land, which is sought to be sold,

is claimed by another person under any pretense whatsoever, such claimant shall

be admitted to be heard as a party to the proceeding, upon affidavit of his claim,

and if the issue be found for the petitioner he shall have his writ of possession

and order of sale accordingly.

Rev., s. 76; Code, s. 1441; 1868-9, c. 113, s. 47.

79. Upon issues joined, transferred to term. AVhen an issue of law or fact is

joined between the parties, the course of the procedure shall be as prescribed in

such cases for other special proceedings.

Rev.. P. 78: Code, s. 1440; 1868-9, c. 113, s. 46.

80. Order granted, if petition not denied. As soon as all proper parties are

made to the proceeding, the clerk of the superior court before whom it is insti-

tuted, if the allegations in the petition are not denied or controverted, shall have

power to hear the same summarily, and to decree a sale.

Rev.. P. 79 ; Code, s. 1443 ; 1868-9, c. 113, s. 48.

81. Notice of sale as on execution. Notice of sale under this proceeding sliall

be the same as for the sale of real estate by sheriffs on execution.

Rev., s, 81; Code, s. 1445; 1808-9, o. 113, s. .50.

82. Court fixes extent and terms; title on confirmation. The court may decree

a sale of the whole or any specified parcel of the premises, in such a manner
as to size of lots, place of sale, terms of credit, and security for payment of

purchase money, as may be most advantageous to the estate, and may also author-

ize and empower the petitioner or any commissioner appointed by the court to

subdivide the land in question, or any part thereof, in such manner as he may
deem proper and for the best interest of the estate, and, in making such division,

to dedicate to the public such parts thereof as he may find necessary for public

streets, alleys, and highways, and to sell such premises, either in bulk or in sepa-

rate lots, with such streets, alleys, and highways excepted or reserved; but no
sale, whether public or private, shall be concluded until reported to and approved

and confirmed by the court. Upon the coming in of the report of tlie sale and
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the confirmation thereof, title shall be made by such person, and at such time

as the court may prescribe, and in all eases where the persons in possession have

been made parties to the proceeding, the court may grant an order for possession.

Rev., s. SO: Code, s. 1444; 1868-9, c. 113, s. 49; 1917, c. 127. s. 1.

82a. Court may order private sale; terms; sale reopened. If it is made to

appear to the court by petition and by satisfactory proof that it will be more for

the interest of said estate to sell such real estate by private sale, the court may
authorize said petitioner, or any commissioner appointed by the court, to sell

the same at private sale, either in whole or in part, for cash in hand, or vipon

deferred payments, not exceeding two years, with interest from date of sale, the

deferred payments to be secured by mortgage or deed of trust upon the property,

or by the retention of the title thereto until the purchase money is paid. When
any order for private sale has been or may hereafter be made by any superior

court of the state, all the provisions of chapter, Mortgages and Deeds of Trusts,

sec. 14, not inconsistent with this section shall apply ; and the court may also,

upon motion of any person interested in the proceeds of such sale, filed in writing

within ten days from the date and report of said sale, together with satisfactory

proof that said real property has not been sold for its real value, require the sale

to be reopened, and thereupon the court may issue an order for the sale of such

premises at public sale, as required by chapter, Mortgages and Deeds of Trust,

section 14, and in such order the court may require such premises to be sold in

such parcels and on such terms as to the court may seem most advantageous to

the estate.

83. Undevised realty first sold. When any part of the real estate of the tes-

tator descends to his heirs by reason of its not being devised or disposed of by
the will, such undevised real estate shall be first chargeable with payment of

debts, in exoneration, as far as it will go, of the real estate that is devised, unless

from the will it appears otherwise to be the wish of the testator.

Rev., s. 69; Code, s. 14.30; 1868-9, c. 113, s. 39.

84. Specifically devised realty ; contribution. If, upon the hearing of any peti-

tion for the sale of real estate to pay debts, under this chapter, the court decrees

a sale of any part that may have been specifically devised, the devisee shall be
entitled to contribution from other devisees, according to the principles of equity

in respect to contribution among legatees. And the children and issue provided
for in this chapter shall be regarded as specific devisees in such contribution.

Rev., s. 8C; Code. s. 1535; 1868-9, c. 113, s. 107.

85. Under power in will, sales public or private. Sales of real property made
pursuant to authority given by will, unless the will otherwise directs, may be
public or private, and on such terms as, in the opinion of the executor, are most
advantageous to those interested therein.

Rev., s. 84 ; Code, s. 1503 ; 1868-9, c. 113, s. 75.

86. Where executor with power dies, power executed by survivor, etc. When
any or all of the executors of a person making a will of lands to be sold by his

executors die, fail or for any cause refuse to take upon them the administration

;

or after having qualified shall die, resign, or for any cause be removed from the

position of executor ; or when there is no executor named in a will devising lands
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to be sold, in every such ease such executor or executors as survive or retain

the burden of administration, or the administrator with the will annexed, or the

administrator de bonis non, may sell and convey such lands; and all such con-

veyances which have been or shall be made by such executors or administrators

shall be effectual to convey the title to the purchaser of the estate so devised to

be sold.

Rev., s. 82 : Code, s. 1493 ;. 1889, c. 461.

87. Death of vendor under contract, representative to convey. When any
deceased person has bona fide sold any lands, and has given a bond or other

written contract to the purchaser to convey the same, and the bond or other

written contract has been duly proved and registered in the county where the

lauds are situated, if within the state, or, if not in the state, shall be proved

before the clerk of the superior court and registered in the county where the

obligee lives or obligor died, his executor, administrator or collector may execute

a deed to the purchaser conveying such estate as shall be specified in the bond or

other written contract ; and such deed shall convey the title as fully as if it had
been executed by the deceased obligor : Provided, that no deed shall be made but

upon payment of the price, if that be the condition of the bond or other written

contract.

Rev., s. 8.3 : Code, s. 1492 ; 1868-9, c. 11.3, s. 65; 1874-5, c. 251.

88. Title in representative for estate, he or successor to convey. When land is

conveyed to a personal representative for the benefit of the estate he represents,

he may sell and convey same upon such terms as he may deem just and for the

advantage of said estate ; which sale shall be public, after due advertisement, as

for judicial sales, unless the conveyance is made to the party entitled to the pro-

ceeds. If such land is not conveyed by such personal representative during his

life or term of office his successor may sell and convey such land as if the title

had been made to him : Provided, if the predecessor has contracted in writing to

sell said lands, but fails to convey same, his successor in office may do so upon
payment of the purchase price.

Rev., s. 71 ; 1905, c. 342.

Art. 14. Proof and PAYiiENT of Debts of Decedent

89. Order of payment of debts. The debts of the decedent must be paid in

the following order

:

First class. Debts which by law have a specific lien on property to an amount
not exceeding the value of such property.

Second class. Funeral expenses.

Third class. Taxes assessed on the estate of the deceased previous to his death.

Fourth class. Dues to the United States and to the state of North Carolina.

P^iftli class. Judgments of any court of competent jurisdiction within this

state, docketed and in force, to the extent to which they are a lien on the property

of the deceased at his death.

Sixth class. Wages due to any domestic servant or mechanical or agricultural

laborer employed by the deceased, which claim for wages shall not extend to a

period of more than one year next preceding the death ; or if such servant or
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laborer was employed for the year current at the decease, then from the time of

such employment; for medical services within the twelve months preceding the

Seventh class. All other debts and demands.

Rev., s. 87 ; Code, s. 1416 ; 1868-9, c. 113, s. 24.

90. No preference within class. No executor, administrator or collector shall

give to any debt any preference whatever, either by paying it out of its class or

by paying thereon more than a pro rata proportion in its class.

Rev., s. 88 ; Code, ss. 1417, 1418 ; 1868-9, c. 113, ss. 25, 26.

91. When payment out of class held valid. Where any executor or adminis-

trator has paid any debt of his testator or intestate before all the debts of higher

dignity have been paid and satisfied, and the estate of such testator or intestate

was at the time of such payment solvent, but has since been rendered insolvent

by the emancipation of the slaves, or the insolvency of the debtors of the estate,

or other cause, without any fault or want of diligence on the part of the executor

or administrator, or when any creditor has refused to accept payment of his debt

in Confederate currency, and such currency was afterwards used by the executor

or administrator in payment of debts of the estate, or it became of no value by
the termination of the war, in all such cases payments thus made shall be deemed
and held valid in law, and shall be allowed to such executor or administrator in

all suits by creditors of the estate seeking to charge such executor or adminis-

trator with assets of the estate or with devastavit thereof without regard to the

dignity of the debt thus paid, or on which such suit may be brought.

Rev., s. 96 ; Code, s. 1496 ; 1869-70, c. 150.

92. Debts due representative not preferred. No property or assets of the de-

cedent shall be retained by the executor, administrator or collector in satisfaction

of his own debt, in preference to others of the same class ; bxit such debt must be

established upon the same proof and paid in like manner and order as required

by law in case of other debts.

Rev., s. 89; Code, s. 1420; 1868-9, c. 113, s. 28.

93. Debts not due rebated. Debts not due may be paid on a rebate of interest

thereon for the time unexpired.

Rev., s. 90; Code, s. 1419; 1868-9, c. 113, s. 27.

94. Affidavit of debt may be required. Upon any claim being presented

against the estate, the executor, administrator or collector may require the affi-

davit of the claimant or other satisfactory evidence that such claim is justly due,

that no payments have been made thereon, and that there are no offsets against

the same, to the knowledge of the claimant ; or if any payments have been made,
or any offsets exist, their nature and amount must be stated in such affidavit.

Rev., s. 91 ; Code, s. 1425 ; 1868-9, c. 113, s. 33.

95. Disputed debt may be referred. If the executor, administrator or collec-

tor doubts the justness of any claim so presented, he may enter into an agreement,
in writing, with the claimant, to refer the matter in controversy, whether the

same be of a legal or equitable nature, to one or more disinterested persons, not

exceeding three, whose proceedings shall be the same in all respects as if such
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reference had been ordered in an action. Such agreement to refer, and the award
thereupon, shall be filed in the clerk's office where the letters were granted, and
shall be a lawful voucher for the personal representative. The same may be

impeached in any proceeding against the personal representative for fraud
therein : Provided, that the right to refer claims under this section shall extend
to claims in favor of the estate as well as those against it.

Rev., s. 92 ; Code, s. 1426 ; 1868-9. c. 113, s. 34 ; 1872-3, c. 141.

96. Disputed debt not referred, barred in six months. If a claim is presented

to and rejected by the executor, administrator or collector, and not referred as

provided in the preceding section, the claimant must, within six months after

due notice in writing of such rejection, or after some part of the debt becomes

due, commence an action for the recovery thereof, or be forever barred from
maintaining an action thereon.

Rev., s. 93 ; Code, s. 1427 ; 1868-9, c. 113, s. 35 ; 1913, c. 3, s. 1.

97. If claim not presented in twelve months, representative discharged as to

assets paid. In an action brought on a claim which was not presented within

twelve months from the first publication of the general notice to creditors, the

executor, administrator or collector shall not be chargeable for any assets that he

may have paid in satisfaction of any debts, legacies or distributive shares before

such action was commenced ; nor shall any costs be recovered in such action

against the executor, administrator or collector.

Rev., s. 94 ; Code, s. 1428 ; 1868-9, c. 113, s. 37.

98. No lien by suit against representative. No lien shall be created by the

commencement of a siat against an executor, administrator or collector.

Rev., s. 9.5; Code, s. 1432; 1868-9, c. 113, s. 41.

99. When costs against representative allowed. No costs shall be recovered

in any action against an executor, administrator or collector, unless it appears

that payment was unreasonably delayed or neglected, or that the defendant

refused to refer the matter in controversy, in which cases the court may award
such costs against the defendant personally, or against the estate, as may be just.

Rev., .s. 97 ; Code, s. 1429 : 1868-9, c. 113. s. 38.

Note. See Costs ; see also, infra, s. 115.

100. Obligations binding heirs collected as other debts. Bonds and other obli-

gations in which tlie ancestor has bound his heirs shall not be put in suit against

the heirs or devisees of the deceased, but shall be paid as other debts of the same

class in the manner provided in this chapter.

Rev., s. 98 ; Code, s. 1404 ; 1868-9, c. 113, s. 12.

Art. 15. Accounts and Accounting

101. Annual accounts. Every executor, administrator and collector shall,

witliin twelve months from the date of his qualification or appointment, and

annually, so long as any of the estate remains in his control, file, in the office of

the clerk of the superior court, an inventory and account, under oath, of the

amount of property received by him, or invested by him, and the manner and

nature of sucli investment, and his receipts and disbursements for the past year
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iu the form of debit and credit. He must produce vouchers for all payments.

The clerk may examine on oath such accounting party, or any other person,

concerning the receipts, disbursements or any other matter relating to the estate

;

and, having carefully revised and audited such account, if he approve the same
he must endorse his approval thereon, which shall be deemed prima facie evidence

of correctness.

Rev., s. 99 ; Code, s. 1.399 ; C. C. P., s. 478 ; 1871-2, c. 46.

102. Clerk may compel account. If any executor, administrator or collector

omits to account, as directed in the preceding section, or renders an insufficient

and unsatisfactory account, the clerk shall forthwith order such executor, admin-

istrator or collector to render a full and satisfactory account, as required by law,

within twenty days after service of the order. Upon return of the order, duly

served, if such executor, administrator or collector fail to appear or refuse to

exhibit such account, the clerk may issue an attachment against him for a con-

tempt and commit him till he exhibit such account, and may likewise remove

him from office.

Rev., s. 100 ; Code, s. 1400 ; C. C. P., s. 479.

103. Vouchers presumptive evidence. Vouchers are presumptive evidence of

disbursement, without other proof, unless impeached. If lost, the accounting

party must, if required, make oath to that fact, setting forth, the manner of loss,

and state the contents and purpoi't of the voucher. And this section shall apply

to guardians, collectors, trustees and to all other persons acting in a fiduciary

character.

Rev., s. 101 ; Code, s. 1401 ; C. C. P., s. 480.

104. Gravestones authorized. It is lawful for executors and administrators

to provide suitable gravestones to mark the graves of their testators or intestates,

and to pay for the cost of erecting the same, and the cost thereof shall be paid
as funeral expenses and credited as such in final accounts. The cost thereof shall

be in the sound discretion of the executor or administrator, having due regard
to the value of the estate and to the interests of creditors and needs of the .widow

and distributees of the estate. Where the executor or administrator desires to

spend more than one hundred dollars for such purpose he shall file his petition

before the clerk of the court, and such order as will be made by the court shall

specify the amount to be expended for such purpose, and same shall be approved
by the resident judge of the district.

Rev., s. 102 ; 1905. c. 444.

105. Final accounts. An executor or administrator may be required to file

his final account for settlement in the office of the clerk of the superior court by
a citation directed to him, at any time after two years from his qualification, at

the instance of any person interested in the estate ; but such account may be filed

voluntarily at any time ; and, whether the accounting be voluntary or compulsory,

it shall be aiidited and recorded by the clerk.

Rev., s. 10.3: Code. s. 1402: ('. C. P., s. 481.

106. Creditor's special proceeding for accounting. Any creditor of a deceased

person may, within the times prescribed by law, prosecute a special proceeding

or a civil action before the judge in his own name and in behalf of himself and
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all other creditors of the deceased without naming them, against the personal

representative of the deceased, to compel him to an account of his administration,

and to pay the creditors what may be payable to them respectively.

Rev., s. KM ; Code, s. 1448 ; 1871-2, c. 213 ; 1876-7, c. 241, s. 6.

107. Rules which govern creditor's proceeding. The special proceeding shall

be governed by the rules of practice prescribed for special proceedings, except

so far as the same are modified by this chapter.

Rev., s. 105 : Code, s. 1449 : 1871-2, c. 213, s. 2.

108. When and where summons returnable. The summons in said special

l^roceeding shall be returnable before the clerk of the superior court of the

county in which letters testamentary or of administration were granted, and on

a day not less than forty nor more than one hundred days from the issuing

thereof, and not less than twenty days after the service thereof.

Rev., .s. 106 ; Code, s. 1450 ; 1871-2, c. 213, s. 3.

109. Clerk to advertise for creditors. On issuing the summons, the clerk shall

advertise for all creditors of the deceased to appear before him on or before the

return day and file the evidences of their claims.

Rev., s. 107; Code, s. 1451; 1871-2. c. 213, s. 4.

110. Publication of advertisement. The advertisement shall be published at

least once a week for not less than four weeks in some newspaper which may be

tliought by the clerk the most likely to inform all the creditors, and shall also be

posted at the courthouse door for not less than thirty days. If, however, the

estate does not exceed three thousand dollars in value, and the creditors are

supposed by the clerk all to reside within the county or to be known, publication

in a newspaper may be omitted, and in lieu thereof the advertisement shall be

I^osted at four public places in the county, besides tlie courthouse door. Proof of

personal service on a creditor or that a copy of the advertisement was sent to

him by mail at his usual address shall be as to him equivalent to publication.

Rev., s. 108 ; Code, s. 1452 ; 1903, c. 134 ; 1871-2, c. 213, s. 5.

111. Creditors to file claims and appoint agent. The creditors of the deceased

on or before the required day shall file with the clerk the evidences of their

demands, and every creditor on filing such claim shall endorse thereon or other-

wise name some person or place within the town in which the court is held, upon
whom or where notices in the cause may be served or left, otherwise he shall be

deemed to have notice of all motions, orders and proceedings in the cause filed

or made in the clerk's office.

Rev., s. 109; Code, s. 14.53; 1871-2, c. 213, s. 6.

112. Proof of claims. If the evidence of the demand is other than a judgment,

or some writing signed by the deceased, it shall be accompanied by the oath of

the creditor, or if he be nonresident or infirm or absent, or in any other proper

case, of some witness of the transaction, or of some agent of the creditor, that to

the best of his knowledge and belief the claim is just, and that all due credits

have been given.

Rev., s. 110 ; Code, s. 1454 ; 1871-2, c. 213, s. 7.
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113. Representative to file claims; notice to creditors. On the day of his ap-

pearance the personal representative shall on oath give to the clerk a list of all

claims against the deceased of which he has received notice or has any knowledge,

with the names and residences of the claimants to the best of his knowledge and
belief; and if any person so named has failed to file evidence of his claim, the

clerk shall immediately cause a notice requiring him to do so to be served on him,

which may be done by posting the same, directed to him at his usual address.

Rev., s. Ill ; Code, s. 1455 ; 1871-2, c. 213, s. 8.

114. Clerk to exhibit to representative claims filed. On the day fixed for the

appearance of the personal representative, the clerk shall exhibit to him a list of

all the claims filed in his office with the evidences thereof.

Rev., s. 112; Code, s. 1456; 1871-2. c. 213, s. 9.

115. If representative denies claim, creditor notified. Within five days there-

after the defendant shall state in writing on said list, or on a separate paper,

which of said claims he disputes in whole or in part. The clerk shall then notify

the creditor, as above provided, that his claim is disputed, and the creditor shall

thereupon file in the office of the clerk a complaint founded on his said claim, and
the pleadings shall be as in other cases.

Rev., .s. 113 ; Code, s. 1457 ; 1871-2, c. 213, s. 10.

116. Issues joined; cause sent to superior court. If the issues joined be of law,

the clerk shall send the papers to the judge of the superior court for trial, as is

provided for by the chapter on Civil Procedure in like cases. If the issues shall

be of fact, the clerk shall send so much of the record as ma,y be necessary to the

next term of the superior court for trial.

Rev., s. 114 ; Code, s. 1458 ; 1871-2, c. 213. s. 11.

117. When representative personally liable for costs. If any personal repre-

sentative denies the liability of his deceased upon any claim evidenced as is pro-

vided in this chapter, and the issue is finally decided against him, the costs of the

trial shall be paid by him personally, and not allowed out of the estate, unless it

appears that he had reasonable cause to contest the claim and did so bona fide.

Rev., s. 115 ; Code, s. 1459 ; 1871-2, c. 213, s. 12.

Note. See s. 97.

118. Court may permit representative to appear after return day. If the per-

sonal representative fails to appear on the return day, the clerk or judge of the

superior court may permit him afterward to appear and plead on such terms as

may be just.

Rev., s. 116 ; Code, s. 1460 ; 1871-2, c. 213, s. 13.

119. Clerk to state account. Immediately after the return day the clerk or

judge shall proceed to hear such evidence as shall be brought before him, and to

state an account of the dealings of the personal representative with the estate of

his deceased according to the course of his court.

Rev., s. 117 ; Code, s. 1461 ; 1871-2, c. 213, s. 14.

120. Exception to report; final report and judgment. After the clerk has
stated the account and prepared his report, he shall notify all the parties to
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examine and except to the same. Any party may then except to the same in

whole or in part. The clerk shall then pass on the exceptions and prepare and
sign his tinal report and judgment, of which the parties shall have notice.

Rev., s. 118 ; Code, s. 1462 ; 1871-2, c. 21.3, s. 15.

121. Appeal from judgment; security for costs. Any party may appeal from
a final judgment of the clerk to the judge of the superior court in term time, on
giving an undertaking with surety, or making a deposit, to pay all costs which
shall be recovered against him. If any creditor appeals and gives such security,

his appeal shall be deemed an appeal by all who are damaged by the judgment,
and no other creditor shall be required to give any undertaking.

Rev., s. 119; Code, s. 1464; 1871-2, c. 213, s. 17.

122. Papers on appeal filed and cause docketed. On an appeal the clerk shall

file his report and judgment and all the papers in his office as clerk of the superior

court, and enter the case on his trial docket for the next term.

Rev., s. 120 ; Code, s. 1465 ; 1871-2, c. 213, s. 18.

123. Prior creditors not affected by appeal may docket judgments. If the ex-

ceptions and questions, from the decision on which the appeal is taken, affect only

the creditors in one or more classes, the creditors in the prior classes by the leave

of the clerk, or of the judge of the superior court, may docket their judgments
and issue execution thereon.

Rev., K. 121 ; Code, s. 1466 ; 1871-2, c. 213, s. 19.

124. Judgment where assets sufficient to pay a class. If upon taking the ac-

count it is admitted, or is found, without appeal, that the defendant has assets

sufficient, after the deduction of all proper costs and charges, to pay all the

claims which have been presented of any one or more of the classes, the clerk

shall give judgment in favor of the creditors whose debts of such classes have

been admitted, or adjudged by any competent court; and if any claim in any
preferred class is in litigation, the amount of such claim, with the probable cost of

the litigation, shall be left in the hands of the personal representative, and not

carried to the credit of any subsequent class until the litigation is ended.

Rev., s. 122; Code, s. 1467; 1871-2, c. 213, s. 20.

125. Judgment where assets insufficient to pay a class. If the assets are in-

sufficient to pay in full all the claims of any class, the amounts thereof having

been found or admitted as aforesaid, the clerk may adjudge payment of a certain

part of such claims, proportionate to the assets apj)lieable to debts of that class.

Rev., s. 12.'!; Code, s. 1468; 1871-2, c. 213, s. 21.

126. Contents of judgment; execution. All judgments given by a judge or

clerk of the superior court against a personal representative for any claim against

his deceased shall declare

—

1. The certain amount of the creditor's demand.
2. The amount of assets which the personal representative has applicable to

such demand. Execution may issue only for this last sum with interest and costs.

Rev., s. 124; Code, s. 1469; 1871-2, c. 213, s. 22.
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127. When judgment to fix with assets. No judgment of any court against a

personal representative shall fix him with assets, except a judgment of the judge or

clerk, rendered as aforesaid, or the judgment of some appellate court rendered

upon an appeal from such judgment. All other judgments shall be held merely

to ascertain the debt, unless the personal representative by pleading expressly

admits assets.

Rev., s. 125 ; Code, s. 1470 ; 1871-2, c. 213, s. 23.

128. Form and effect of execution. All executions issued upon the order or

judgment of the judge or clerk or of any appellate court against any personal

representative,- rendered as aforesaid, shall run against the goods and chattels of

the deceased, and if none, then against the goods and chattels, lands and tene-

ments of the representative. And all such judgments docketed in any county

shall be a lien on the property for which execution is adjudged as fully as if it

were against him personally.

Rev., s. 126 ; Code, s. 1471 ; 1871-2, c. 213, s. 24.

129. Report is evidence of assets only at date. Tlie account and report and
adjudication by the judge, clerk or any appellate court shall not be evidence as to

the assets except on the day to which such adjudication relates.

Rev., s. 127 ; Code, s. 1472 ; 1871-2, c. 213. s. 25.

130. Creditor giving security may show subsequent assets. Any creditor may
afterwards, on filing an affidavit by himself or his agent that he believes that

assets have come to the hands of the personal representative since that day, and
on giving an ixndertaking, with surety, or making a deposit for the costs of the

personal reiDresentative, may sue out a summons against him alleging subsequent

assets, and the proceedings thereon shall be as hereinbefore prescribed, so far as

the same may be necessary.

Rev., s. 128 ; Code, s. 1473 ; 1871-2, c. 213. s 2G.

131. Suits for accounting at term. In addition to the remedy by special pro-

ceeding, actions against executors, administrators, collectors and guardians may
be brought originally to the superior court at term time ; and in all such cases

it is competent for the court in which said actions are pending to order an
account to be taken by such person or persons as said court may designate, and
to adjudge the application or distribution of the fund ascertained, or to grant

other relief, as the nature of the case may require.

Rev., s. 129: Code. ss. 215. 1511; 1870-7. c. 241. s. (5.

132. Proceedings against land, if personal assets fail. If it appears at any
time during, or upon, or after the taking of the account of a personal representa-

tive that his personal assets are insufficient to pay the debts of the deceased in

full, and that he died seized of real property, it is the duty of the judge or clerk,

at the instance of any party, to issue a summons in the name of the personal
representative or of the creditors generally, to the heirs, devisees and others in

possession of the lands of the deceased, to appear and show cause why said lands
should not be sold for assets. Upon the return of the summons the proceeding
shall be as is directed in other like cases.

Rev., ss. 130, 131; Code, ss. 1474, 1475; 1871-2, c. 213, ss. 27, 28.
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Art. 16. Disteibution

133. Order of distribution. The surplus of the estate, in case of intestacy,

shall be distributed in the following manner, except as hereinafter provided

:

1. If there are not more than two children, one-third part to the widow of the

intestate, and all the residue by equal portions to and among the children of the

intestate and such persons as legally represent such children as may then be dead.

2. If there are more than two children, then the widow shall share equally with

all the children and be entitled to a child's part.

3. If there is no child nor legal representative of a deceased child, then one-half

the estate shall be allotted to the widow, and the residue be distributed equally

to every of the next of kin of the intestate, who are in equal degree, and to those

who legally represent them.

i. If there is no widow, the estate shall be distributed, by equal portions,

among all the children, and such persons as legally represent such children as

may be dead.

5. If there is neither widow nor children, nor any legal representative of the

children, the estate shall be distributed equally to every of the next of kin of the

intestate, who are in equal degree, and those who legally represent them.

6. If in the lifetime of its father and mother, a child dies intestate, without

leaving husband, wife or child, or the issue of a child, its estate shall be equally

divided between the father and mother. If one of the parents is dead at the

time of the death of the child, the surviving parent shall be entitled to the whole

of the estate. The terms "father" and "mother" shall not apply to a step-

parent, but shall apply to a parent by adoption.

7. If there is no child nor legal representative of a deceased child nor any of

the next of kin of the intestate, then the widow, if there is one, shall be entitled

to all the personal estate of such intestate.

8. If a married woman die intestate leaving one child and a husband, the

estate shall be equally distributed between the child and husband; if she leave

more than one child and a husband, the estate shall be distributed in equal por-

tions and the husband shall receive a child 's part.

Rev., s. 132 ; Code, s. 1478 ; 1893, c. 82 ; 1868-9, o. 113, s. 58 ; 1913, c. 166 ; 1915, c. 37.

Note. For distribution of recovery for wrongful death, see this chapter, s. 158.

134. Advancements to be accounted for. Children who shall have any estate

by the settlement of the intestate, or shall be advanced by him in his lifetime,

shall account with each other for the same in the distribution of the estate in the

manner as provided by the second rule in the chapter entitled Descents, and shall

also account for the same to the widow of the intestate in ascertaining her child's

part of the estate.

Rev., s. 133 ; Code, s. 1483 ; 1868-9, e. 113, s. 54.

135. Children advanced to render inventory; effect of refusal. Where any
parent dies intestate, who had in his or her lifetime given to, or put in the actual

possession of, any of his or her children, any personal property of what nature

or kind soever, such child shall cause to be given to the administrator or collector

of the estate an inventory, on oath, setting forth therein the particulars by him
or her received of the intestate in his or her lifetime. In case any child who had,
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ill the lifetime of the intestate, received a part of said estate, refuses to give such

inventory, he shall be considered to have had and received his full share of the

deceased 's estate, and shall not be entitled to receive any further part or share.

Rev., ss. 134, 135 ; Code, ss. 1484, 1485 ; 1868-9, c. 113, ss. 55, 56.

136. Illegitimates next of kin to mother and to each other. Every illegitimate

child of the mother dying intestate, or the issue of such illegitimate child deceased,

shall be considered among her next of kin, and as such shall be entitled to a share

of her personal estate as prescribed in this chapter. Illegitimate children, born

of the same mother, shall be considered legitimate as between themselves and

their representatives, and their personal estate shall be distributed in the same

manner as if they had been born in lawful wedlock. And in case of the death of

any such child or his issue, without leaving issue, his estate shall be distributed

among his mother and all such persons as would be his next of kin if all such

children had been born in lawful wedlock.

Rev., ss. 136, 137; Code, ss. 1486, 3487; 1868-9, c. 113, ss. 57, 58.

137. Allotment to after-born child in real estate. The share of an after-born

child in real estate shall be allotted to him out of aiij^ lands not devised, if there

is enough for that purpose ; and if there is none undevised, or not enough, then

the whole share, or the deficiency, as the case may be, shall be made up of the

lands devised ; and so much thereof shall be taken from the several devisees accord-

ing to their respective values, as near as may be convenient, as will make the

proper share of such child.

Rev., s. 138; Code, s. 15-36; 1868-9,' c. 113, s. 108.

138. Allotment to after-born child in personal property. The share of an

after-born child in the personal estate shall be paid and delivered to him out of

any such estate not bequeathed, if there is enough for that purpose ; and if there

is none undisposed of, or not enough, then the whole share, or the deficiency, as

the case may be, shall be made up from the estate bequeathed ; and so much shall

be taken from the several legacies, according to their respective values, as will

make the proper share of such child.

Rev., s. 139 ; Code, s. 1537 ; 1868-9, e. 113, s. 109.

139. Allotment of personalty from proceeds of realty. If, after satisfaction

of the child's share of real estate out of undevised lands, there is a surplus of

such lands, and there is no personal estate undisposed of, or not enough to make
up his share of such estate, then the surplus of undevised land, or as much as

may be necessary, shall be sold and the proceeds applied to making up his share

of personal estate. And if, after satisfaction of the child's share of personal

estate out of property undisposed of by the will, there is a surplus of such prop-

erty, then the surplus thereof shall be applied, as far as it will go, in exoneration
of land, both devised and descended ; and the same shall be set apart and secured
as real estate to such child, if an infant, non compos, or feme covert.

Rev., s. 140 ; Code, s. 1538 ; 1868-9, c. 113, s. 110.

140. Effect of allotment of realty; contribution to equalize burden. Upon the

allotment to such child of any real estate in the manner aforesaid, he shall thence-
forth be seized thereof in fee simple ; and the court shall give judgment severally,
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in favor of such of the devisees and legatees, of whose lands and legacies more has
been taken away than in proportion to the respective values of said lands and
legacies, against such of said devisees and legatees, of whose lands and legacies

a just proportion has not been taken away, for such sums as will make the

contribution on the part of each and every of them equitable, and in the ratio

of the values of the several devises and legacies.

Rev., s. 141 ; Code, s. 1539 ; 1868-9, c. 113, s. 111.

141. After-born child on allotment deemed devisee or legatee. An after-born

child after such decrees shall be considered and deemed in law a legatee and
devisee as to his portion, shall be styled as such in all legal proceedings, and shall

be liable to all the obligations and duties by law imposed on such : Provided,

that all judgments or decrees bona fide obtained against the devisees and legatees

previously to the preferring of any petition, and which were binding upon or

ought to operate upon the lands and chattels devised or bequeathed, shall be

carried into execution and effect notwithstanding, and the petitioner shall take

his portion completely subject thereto : Provided further, that any suit instituted

against the devisees and legatees previously to such petition shall not be abated

or abatable thereby nor by the decree thereon, but shall go on as instituted, and
the judgment and decree, unless obtained by collusion, be carried into execution;

but on the filing of the petition, during the pendency of such suit, the petitioner,

by guardian, if an infant, may become a defendant in the suit.

Rev., s. 142 ; Code, s. 1&40 ; 1868-9, c. 113, s. 112.

142. Before settlement executor may have claimants' shares in estate ascer-

tained. In case no petition is filed within two years, as herein prescribed, the

executor or administrator with the will annexed, before he shall pay or deliver

the legacies in the will given, or before paying to the next of kin of the testator

any residue undisposed of by the will, shall call upon the legatees, devisees, heirs

and next of kin, and the said after-born child, by petition in the superior court,

to litigate their respective claims, and shall pray the court to ascertain the share

to wliich said child shall be entitled, and to apportion the shares and sums to

which the legatees, devisees, heirs or next of kin shall severally contribute toward
the share to be allotted to said child, and the court shall adjudge and decree

accordingly.

Rev., s. 143 ; Code, s. 1541 ; 1868-9, c. 113, .s. 113.

143. Legacy or distributive share recoverable after two years. Legacies and

distributive shares may be recovered from an executor, administrator or collector

by petition preferred in the superior court, at any time after the lapse of two

years from his qualification, unless the executor, administrator or collector shall

sooner file his final account for settlement. The suit shall be commenced and

the proceedings therein conducted as prescribed in other cases of special pro-

ceedings.

Rev., s. 144; Code. s. 1510; 1868-9. c. 113, s. 83.

144. Payment to clerk after one year discharges representative pro tanto. It

is competent for any executor, administratoi- or collector, at any time after twelve

months from the date of letters testamentary or of administration, to i)ay into

the office of clerk of the superior court of the county wliere such letters were
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granted, any moneys belonging to the legatees or distributees of the estate of his

testator or intestate, and such payment shall have the effect to discharge such

executor, administrator or collector and his sureties on his official bond to the

extent of the amount so paid.

Rev., s. 145 ; Code, s. 1543 ; 1881, c. 305, s. 1.

145. On payment clerk to sign receipt. It is the duty of the clerk, in the cases

provided for in the preceding section, to receive such money from any executor,

administrator or collector, and to execute a receipt for the same under the seal of

his office.

Kev., s. 146 ; Code, s. 1544 ; 1881, c. 305, s. 3.

Art. 17. Settlement

146. Representative must settle after two years. No executor, administrator

or collector, after two years from his qualification, shall hold or retain in his

hands more of the deceased's estate than amounts to his necessary charges and
disbursements and such debts as he shall legally pay; but all such estate so

remaining shall, immediately after the expiration of two years, be divided and
be delivered and paid to the person to whom the same may be due by law or th.e

will of the deceased.

Rev., s. 147 ; Code, s. 1488 ; 1868-9, c. 113, s. 59.

147. Representative may retain claim undue or in litigation. If, on a final

accounting before the judge or clerk, it appears that any claim exists against the

estate which is not due, or on which suit is pending, the judge or clerk shall allow

a sum sufficient to satisfy such claim, or the proportion to which it may be

entitled, to be retained in the liands of the executor, administrator or collector,

for the purpose of being applied to the payment when due or when recovered,

with the expense of contesting the same. The order allowing such sum to be

retained must specify the amount and nature of the claim.

Rev., s. 14S : Cdde. s. 1489 ; 1868-9, c. 113. s. 60.

148. After final account representative may petition for settlement. An exec-

utor, administrator or collector, who has filed his final account for settlement,

may, at any time thereafter, file his petition against the parties interested in the

due administration of the estate, in the superior court of the county in which
he qualified, or before the judge in term time, setting forth the facts, and praying
for an account and settlement of the estate committed to his charge. The petition

shall be proceeded on in the manner prescribed by law, and, at the final hearing

thereof, the judge or clerk may make such order or decree in the premises as

shall seem to be just and rig*ht.

Rev., s. ].50; Code, s. 1.525; 1868-9, c. 113, s. 96.

149. Payment into court of fund due absent defendant or infant. When any
balance of money or other estate which is due an absent defendant or infant

without guardian is found in the hands of an executor, administrator or collector

who has preferred his petition for settlement, the court or judge may direct such

money or other estate to be paid into court, to be invested iipon interest, or
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otherwise managed under the direction of the judge, for the use of such absent

person or infant.

Rev., s. 151; Code, s. 1526; 1868-9, c. 113, s. 97; 1893, c. 317.

150. Procedure where person entitled unheard of for seven years. When the

party entitled to the money has not been heard of for seven years or more, the

fund shall be distributed among the next of kin of the absent deceased person as

prescribed by statute, in the following manner : An administrator shall be ap-

pointed and made a party to a special proceeding in which a verified petition

shall be filed setting forth the facts, with names of the parties entitled, and
such other evidence as may be required by the clerk in whose office said fund
was deposited, and the proceedings condvicted as other special proceedings ; and
the order disposing of the fund shall be approved and confirmed by the judge,

either at term or at chambers.

Rev., s. 151 ; Code, s. 1526 ; 1868-9, c. 113, s. 97 ; 1893, c. 317.

151-2. Parties to proceeding for settlement. In all actions and proceedings by
administrators or executors for a final settlement of their estates and trusts,

whether at the instance of distributees, legatees or creditors or of themselves, if

the personal representative dies or is removed pending such actions or proceed-

ings, the administrator de bonis non or administrator with the will annexed,

as the case may be, shall be made party as provided in other cases, or in such

way as the court may order, and the action or proceeding shall be conducted to

its end, and such judgment shall be rendered on the confirmation of the report,

or upon the terms of settlement, if any shall be agreed upon by the parties, as

will fully protect and discharge all parties to the record.

Rev., s. 154 ; 1893. c. 206.

153. When legacies may be paid in two years. It is in the power of the judge

or court, on petition or action, within two years from the qualification of an
executor, administrator or collector, to adjudge the payment in full or partially,

of legacies and distributive shares, on such terms as the court deems proper,

when there is no necessity for retaining the fund.

Rev., s. 155 ; Code, s. 1512.

154. Commissions allowed representatives. Executors, administrators and col-

lectors shall be entitled to a commission not exceeding five per cent upon the

amount of receipts and expenditures which shall appear to be fairly made in

the course of administration, and such allowance may be retained out of the

assets against creditors and all other persons claiming an interest in the estate.

In determining the allowance the trouble and time expended in the management
of the business shall be considered; but in sales of* land for payment of debts

commissions shall not be allowed on any larger amount of the proceeds than the

sum actually applied in payment of debts. Such commissions are authorized

and directed to be allowed by the clerk of the superior court when the final

account of the representative entitled is filed for settlement, or by any judge

of the superior court or commissioner appointed by the said court to take and

state an account of the assets of any decedent in the hands of his representative

upon a plea of fully administered. Nothing in this section shall prevent any
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executor, administrator or collector from retaining a reasonable sum for neces-

sary charges and disbursements in the management of the estate.

Rev., s. 149; Code, s. 1524; 1S68-9, c. 113, s. 95; 1869-70, c. 189.

155. Liability and compensation of clerk. Every clerk of the superior court

who may be intrusted with money or other estate in such ease shall be liable on

his official bond for the faithful discharge of the duties enjoined upon him by the

judge in relation to said estate, and he may receive such compensation for hi?

services as the judge may allow.

Rev., s. 152 ; Code, s. 1527 ; 1868-9, c. 113, s. 98.

Akt. 18. Actions by and Against Repeesentative

156. Action survives to and against representative. Upon the death of any
person, all demands whatsoever, and rights to prosecute or defend any action or

special proceeding, existing in favor of or against such person, except as here-

inafter provided, shall survive to and against the executor, administrator or

collector of his estate.

Rev., s. 156 ; Code, s. 149() ; 1868-9, c. 113, s. 63.

157. Death by wrongful act; recovery not assets. When the death of a person

is caused by a wrongful act, neglect or default of another, such as would, if the

injured party had lived, have entitled -him to an action for damages therefor,

the person or corporation that would have been so liable, and his or their execu-

tors, administrators, collectors or successors, shall be liable to an action for

damages, to be brought within one year after such death, by the executor, admin-

istrator or collector of the decedent; and this notwithstanding the death, and
although the wrongful act, neglect or default, causing the death, amounts in law
to a felony. The amount recovered in such action is not liable to be applied as

assets, in the payment of debts or legacies, but shall be disposed of as provided

in this chapter for the distril)ution of personal property in case of intestacy.

Rev., s. .59; Code, ss. 1498, 1500; 1868-9, c. 113, ss. 70, 72, 115; R. C, c. 46, ss. 8, 9.

158. Damages recoverable for death by wrongful act. The plaintiff in such

action may recover such damages as are a fair and just compensation for the

pecuniary injury resulting from such death.

Rev., s. 60 ; Code, s. 1499 ; 1868-9, c. 113, s. 71 ; R. C, c. 1. s. 10.

159. Actions which do not survive. The following rights of action do not

survive

:

1. Causes of action for libel and for slander, except slander of title.

2. Causes of action for false imprisonment and assault and battery.

3. Causes where the relief sought could not be enjoyed, or granting it would
be nugatory, after death.

Rev., s. 157 ; Code, s. 1491 ; 1868-9, c. 113, s. 64 ; 1915, c. 38, s. 1.

160. Right of action survives to successor. Executors and administrators

shall have actions in like manner as the first testator or intestate might have had
against any person, his executors and administrators, in all cases, except where

35
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such actions, being commenced, are not allowed by statute to be revived on the

death of any party.

Rev., s. 158 ; Code, s. 1497 ; 1868-9, c. 113, s. 69 ; 1905, c. 286.

161. To sue or defend in representative capacity. All actions and proceedings

brought by or against executors, administrators or collectors, upon any cause

of action or right to which the estate is the real party in interest, must be brought

by or against them in their representative capacity.

Rev., s. 160 ; Code, s. 1507 ; 1868-9, c. 113, s. 79.

162. Service on or appearance by one binds all. In actions against several

executors, administrators or collectors they are all to be considered as one person,

representing the decedent ; and if the summons is served on one or more, but not

all, the plaintiff may proceed against those served, and if he recovers, judgment
may be entered against all.

Rev., s. 161 ; Code, s. 1508 ; 1868-9, c. 113, s. 81.

163. When creditor may sue on claim; execution in such action. An action

may be brought by a creditor against an executor, administrator or collector on

a demand at any time after it is due, but no execution shall issue against the

executor, administrator or collector on a judgment therein against him without

leave of the court, upon notice of twentj'^ days and upon proof that the defendant

has refused to pay such judgment its ratable part, and such judgment shall be a

lien on the property of the defendant only from the time of such leave granted.

Rev., s. 162: Code, s. 1509; 18G8-9, c. 113, s. 82.

164. Service by publication on executor without bond. Whenever process may
issue against an executor who has not given bond, and the same cannot be sei'ved

upon him by reason of his absence or concealment, service of such process may
be made by publication in the manner prescribed in other civil actions.

Rev., s. ]63: Code, s. 1523; 1868-9, e. 113, s. 94.

165. Execution by successor in office. Any executor, administrator or collector

may have execution issued on any judgment recovered by any person who pre-

ceded him in the administration of the estate, or by the decedent, in the same
cases and the same manner as the original plaintiff might have done.

Ilev.. s. 104 : Code, s. 1513 ; 1868-9, c. 113, s. 84.

166. Action to continue, though letters revoked. In case the letters of an exec-

utor, administrator or collector are revoked, pending an action to which he is a

party, the adverse party may, notwithstanding, continue the action against him
in order to charge him personally. If sucli party does not elect so to do, within

six months after notice of such revocation, the action may be continued against

the successor of the executor, administrator or collector in the administration of

the estate, in the same manner as in case of death.

Rev., s. 165 ; Code, s. 1514 ; 1868-9, c. 113. s. 85.

I
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Art. 19. Kepresejn'tative's Powers, Duties and Liabilities

167. Representative may maintain appropriate suits and proceedings. Execu-

tors, administrators or collectors may maintain any appropriate action or pro-

ceeding to recover assets, and to recover possession of the real property of which

executors are authorized to take possession by will ; and to recover for any injury

done to such, assets or real property at any time subsequent to the death of the

decedent.

Rev., s. 1.59 ; Code, s. 1501 ; 1868-9, c. 113, s. 73.

168. Representative may purchase for estate to prevent loss. At any auction

sale of real property belonging to the estate, the executor, administrator or

collector may bid in the property and take a conveyance to himself as executor,

administrator or collector for the benefit of the estate, when, in his opinion, this

is necessary to prevent a loss to the estate.

Rev., s. 85 ; Code, s. 1505 ; 1868-9, c. 113, s. 77.

169. Representatives hold in joint tenancy. Every estate vested in executors,

administrators or collectors, as such, shall be held by them in joint tenancy.

Rev., s. 166 ; Code, s. 1502 ; 1868-9, c. 113. s. 74.

170. Representatives liable for devastavit. The executors and administrators

of persons, who, as rightful executors or as executors in their own wrong, or as

administrators, shall waste or convert to their own use any estate or assets of any
person deceased, shall be chargeable in the same manner as their testator or

intestate might have been.

Rev., s. 167 ; Code, .s. 1495 ; 1868-9, c. 113, s. 68.

171. Nonresident executor or guardian to appoint process agent. A nonresi-

dent qualifying in the state as an executor or guardian shall at the time of his

qualification appoint in writing a resident agent in the county of his qualification,

on whom may be served citations, notices, and all processes required by law to be

served on such executor or guardian. The executor or guardian shall file the

appointment with the clerk in the county of his qualification, and the clerk shall

record it in the record book immediately after the record of qualification, and
shall properly index it in the record book. All citations, notices, and processes

served on such process agent shall be as effective as if served on the executor or

guardian, but the return date shall not be sooner than ten days from the date of

the issuance of the citation, notice, or process. No letters shall be granted to

an executor nor shall a guardian be permitted to qualify, unless the process agent
is named simultaneously with the application for letters or for qualification.

1917. c. 198, ss. 1, 2, 3.

172. Executor or guardian removing from state; to appoint process agent.

When a resident executor or guardian removes from the state, he shall, before

removing or within thirty days thereafter, appoint a process agent in the manner
as provided in the ease of a nonresident, and upon failure to make the appoint-

ment within thirty days, the clerk shall remove him and appoint an administrator

with the will annexed, or a new guardian, as the ease may be.

1917, c. 198, s. 4.
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173. Nonresident's failure to obey process ground for removal. The clerk

may remove any nonresident executor or guardian who fails or refuses to obey

any citation, notice or process served on the process agent appointed as provided

in the preceding two sections, and appoint a resident.

1917, c. 198, s. 5.

Akt. 20. Application or Chapter

174. Where no time specified, reasonable time allowed; extension. If no length

of notice, or no time for the doing of an act, is stated in this chapter, the time

shall be reasonable, and in any case it may be enlarged by the clerk from time

to time, or by the judge of the superior court, on application to him or on appeal

to him from the clerk.

Rev., s. 169 ; Code, s. 1468 ; 1871-2 ; c. 213, s. 16.

175. Powers under will not affected. Nothing in this chapter shall be con-

strued to affect the discretionary powers, trusts and authorities of an executor

or other trustee acting under a will, provided creditors be not delayed thereby,

nor the order changed in which by law they are entitled to be paid.

Rev., s. 170 : Code, s. 1415 ; 1868-9, c. 113, s. 23 ; R. C, c. 46, ss. 12, 13.

176. Chapter applies to administration since 1869. This chapter shall apply

only to cases where the grant of letters of collection or of probate or of adminis-

tration shall have issued on or after the first day of July, one thousand eight

hundred and sixty-nine, except in case of administrations de bonis non upon
estates where the former letters of administration or letters testamentary were
granted prior to the first of July, one thousand eight hundred and sixty-nine,

in all which cases estates shall be administered, closed up and settled according

to the law as it existed just prior to the first of July, one thousand eight hundred
and sixty-nine.

Rev., s. 173 ; Code, s. 1476; 1871-2, c. 213, s. 29; 1872-3, c. 179.

177. Cases pending at adoption of constitution of 1868. All cases for the

sale of real estate for assets heretofore in the county courts, in which final orders

for collection and application or distribution of purchase money and making
titles were not made before the adoption of the present constitution, may, at the

instance of any person interested, be transferred, as other cases, to the superior

court of the county where such proceeding was pending, and such court shall

have full authority to make all necessary orders to complete the same.

Rev., s. 171 ; Code, s. 1542 ; 1871-2, e. 161.

178. Administrations prior to 1869. This chapter shall apply to the estates

of such deceased persons only whereof original administration has been granted

subsequent to the first day of July, one thousand eight hundred and sixty-nine,

and all estates whereon administration was granted prior to the said first day of

July, one thousand eight hundred and sixty-nine shall be dealt with, adminis-

tered and settled according to the law as it existed just prior to said date, and it

is hereby declared that such is the true intent and meaning of this chapter:

Provided, that nothing herein shall be construed to prevent the application of
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this chapter so far as it relates only to the courts having jurisdiction of any
action or proceeding for the settlement of an administration or to the practice

and procedure therein. If any person shall have bona fide administered any

estate or any part of the estate of any deceased person whereof original admin-

istration was granted prior to the first day of July, ixnder the said act of one

thousand eight hundred and sixty-eight and one thousand eight hundred and
sixty-nine, he shall not be deemed guilty of a devastavit.

Rev., ss. 168, 172 ; Code, ss. 1433, 1434 ; 1869-70, c. 58, ss. 1, 2.



CHAPTER 2

ADOPTION OF MINORS

1. Petition for adoption ; contents.
2. Parties to proceeding.
3. Order and letters of adoption.
4. Effect of order ; cliild's right of succession.
5. Change of child's name.
6. Bond to secure orphan's property.
7. Record of order ; revocation.
8. Abandonment by parent ; custody forfeited.
9. Restoration of parent's rights.

10. Procuring possession of child unlawfully.

1. Petition for adoption; contents. Any person desiring to adopt any minor

child may file a petition in the superior court of the county wherein such child

resides, setting forth the name and age of such child and the name of its parents,

whether the parents or either or them are living, and if there is no living parent,

the name of the guardian, if any, and if there is no guardian, the name of the

person having charge of the child or with whom such child resides, the amount
and nature of the child's estate, if any, and especially if the adoption is for the

minority or for the life of the child.

Rev., s. 174 : Code, s. 1 : 1872-3, c. 155.

2. Parties to proceeding. The parent or guardian, or the person having charge

of such child, or with whom it may reside, must be a party of record in this pro-

ceeding.
'

Rev., s. 175; C<Kle. s. (i ; 1S72-3, c. 155, s. 6.

3. Order and letters of adoption. Upon the filing of such petition, and with

the consent of the parent or parents, if living, or of the guardian, if any, or of

the person with whom such child resides, or who may have charge of such child,

the court may, if the petitioner is a proper and suitable person, sanction and
allow such adoption by an order granting letters of adoption.

Rev., s. 176 ; Code, s. 2.

4. Effect of order; child's right of succession. Such order, when made, shall

have the effect forthwith to establish the relation of parent and child between

the petitioner and the child during the minority or for the life of such child,

according to the prayer of the petition, with all the duties, powers and rights

belonging to the relationship of parent and child, and in case the adoption be for

the life of the child, and the petitioner die intestate, such order shall have the fur-

ther effect to enable such child to inherit the real estate and entitle it to the per-

sonal estate of the petitioner in the same manner and to the same extent such

child would have been entitled to if such child had been the actual child of the

person adopting it. The child shall not inherit and be entitled to the personal

estate, if the petitioner specially sets forth in his petition such to be his desire and

intention.

Rev., s. 177 : Code, s. 3 : 1872-3, c. 155, s. 3 ; 1885, c. 390.
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5. Change of child's name. For proper cause shown in the petition the court

may decree that the name of the child shall be changed to that of the petitioner.

Rev., s. 177 ; 1885, c. 390.

6. Bond to secure orphan's property. If the child is an orphan and without

guardian, and possesses any estate, the court shall require from the petitioner such

bond as is required by law to be given by guardians.

Rev., s. 178 ; Code, s. 4.

7. Record of order ; revocation. The order granting letters of adoption shall be

recorded in the office of the clerk of the superior court of the county in which it is

made, and may be revoked at any time by the court for good cause shown.

Rev., s. 179 : Code, s. .5, 1872-3. c. 155, s. 5.

8. Abandonment by parent; custody forfeited. In all cases where the parent

or parents of any child has willfully abandoned the care, custody, nurture and
maintenance of the child to kindred, relatives or other persons, such parent or

parents shall be deemed to have forfeited all rights and privileges with respect to

the care, custody and services of such child.

Rev., s. 180 ; 1885, c. 120, s. 1 ; 1909, c. 917.

9. Restoration of parent's rights. The rights and privileges of such parent may
be restored by the voluntary surrender of such child by the person in whose care

and custody such child may be, or by order of any judge of the superior court in

the district in which such child may be, when it appears to the satisfaction of such

judge that the interest and welfare of such child will not be materially preju-

diced by such restoration. The person having the care and custody of any such

child shall have at least ten days notice of the time and place of the hearing of

the application for such order of restoration, and shall be permitted to resist the

same.

Rev., s. 181 ; 1885, c. 120, ss. 2. r,.

10. Procuring possession of child unlawfully. Any parent whose rights and
privileges have been forfeited as provided by the second preceding section, who
shall procure the possession and custody of such child, with respect to wliom his

rights and privileges are forfeited, otherwise than as by law provided, shall be

guilty of a crime and shall be punished as for abduction.

Rev., s. 3373 ; 1885, c. 120, s. 4.



CHAPTER 3

ALIENS

1. Rights as to real property.
2. Contracts validated.

1. Rights as to real property. It is lawful for aliens to take both by pur-

chase and descent, or other operation of law, any lands, tenements or heredita-

ments, and to hold and convey the same as fully as citizens of this state can or

may do, any law or usage to the contrary notwithstanding.

Rev., s. 182 ; Code, s. 7 ; 1870-1, c. 255.

2. Contracts .validated. All contracts to purchase or sell real estate by or

with aliens, heretofore made, shall be deemed and taken as valid to all intents

and purposes.

Rev., s. 183 ; Code, s. 8 ; 1870-1, c. 255, s. 2.



CHAPTER 4

APPRENTICES

Abt. 1. General Provisions.

1. Application of chapter.
2. Incapacity, desertion or drunlveuness determined before clerk.

3. Record of indenture.
4. White child not apprenticed to negro.

Art. 2. Apprenticeship of Indigent Children.

5. Indigent children defined.

- 6. Clerk apprentices on application for apprentice.

7. Clerk apprentices or commits to orphanage on complaint.
S. Clerk may modify indenture ; discharge and reapprentice.

9. Clerk directs disposition of wages agreed for.

10. When $100 wages accumulate, clerk appoints guardian.
11. Term of apprenticeship.
12. Form and contents of indenture.
13. Employer's obligation to provide for apprentice.
14. Employer's reports.

15. Violation of indenture by employer: clerk hears complaint.
16. Action on indenture; limitation.

17. Apprentice compelled by clerk to serve.

18. Apprentice not to be removed from state.

19. Enticing or harboring apprentice
;
penalty.

Art. 3. Apprenticeship to Learn a Trade.

20. Who may be apprenticed.
21. Apprentice over fourteen to sign indenture.
22. Orphanages may execute indentures.
23. Contents of indenture.
24. Apprentice compelled to serve.

25. Failure to teach apprentice; damages and penalty.

Aet. 1. Gexekal Provisions

1. Application of chapter. This chapter provides for apprenticeship of, first,

indigent children under the conditions stated ; second, of minors to learn a trade.

2. Incapacity, desertion or drunkenness determined before clerk. Incapacity,

desertion or drunkenness shall be decided before the clerk of the superior court

upon application, as in special proceedings, when necessary.

Rev., s. 185 ; 1889, c. 169, s. 19.

3. Record of indenture. Every indenture of apprenticeship shall be proved

and recorded as deeds and conveyances are proved and recorded in the office

of the register of deeds of the county where the parties reside, and shall be

subject to the same rules of evidence as deeds and conveyances.

Rev., s. 200; 1889, c. 169, s. 20.

4. White child not apprenticed to negro. No white child shall be apprenticed

to any other than a white person.

Rev., ss. 186, 201 ; 1889, c. 169, ss. 1, 17.
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Art. 2. Apprenticeship of Indigent Children

5. Indigent children defined. Indigent children witliin the meaning of this

article include

:

1. All orphans whose estates are of so small value that no person will educate

and maintain them for the benefit thereof.

2. All infants whose fathers have deserted their families and been absent six

months, leaving them without sufficient support.

3. Any poor child who is or may be chargeable to the county or shall beg alms.

4. Any child who has no father, and the mother is of bad character, or suffers

her children to grow up in habits of idleness, without any visible means of

obtaining an honest livelihood.

5. All infants whose parents do not habitually employ their time in some
honest, industrious occupation.

6. All indigent infants under sixteen years of age who, on account of the

neglect, crime, drunkenness, lewdness or other vice of the parents, or person with

whom such infants reside, are in circumstances exposing such infants to lead an
idle and dissolute life.

Rev., s. 190 ; 1889, c. 169, s. 2 ; 1901. c. 628.

6. Clerk apprentices on application for apprentice. On application of a per-

son to have an indigent child bound to him as an apprentice it is the duty of

the clerk to inform himself of the circumstances of the case and for this purpose
he may cite before him the relatives of the orphan or infant for examination,

and lie may examine also such other persons as he may deem proper. If satisfied

that the child for whose apprenticeship application is made is an indigent child

he may, when in his opinion the best interests of the child will be subserved by
the child's apprenticeship, bind him out as an apprentice. In the selection of

an employer he shall, having regard to the best interest of the child, prefer some
tradesman of a useful art or mystery.

Rev., s. 186 ; 1889. c. 109, ss. 1, 8.

7. Clerk apprentices or commits to orphanage on complaint. Upon complaint

made in writing by three reputable citizens to the clerk of the superior court of

any county that there is any infant in such county subject to any of the condi-

tions enumerated in this article, it is the duty of the clerk upon ten days notice

to the complainants, and to the parents or persons with whom such infant

resides, to examine into the allegations of the complaint, upon oath, and if the

clerk finds upon such examination that the conditions set forth in complaint are

true, it is the duty of the clerk in his discretion to procure for the infant admis-

sion into some orphan asylum in the state, or to bind out the infant as an
apprentice.

Rev., s. 184 : 1889. c. 169, s. 2 : 1901, c. 628.

8. Clerk may modify indenture, discharge and reapprentice. The clerk has

power, when circumstances require it, upon application of either the employer

of a person indentured as indigent or of the apprentice, to modify the indentures

of an apprentice or to discharge him from his apprenticeship ; and in case any
money or other thing of value has been paid by either party in relation to such
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apprenticeship, the clerk shall make such order concerning the same as shall be

just and reasonable; and he has power where an apprentice is discharged to

reapprentice him, when such a course seems proper and practicable.

Rev., s. 187 ; 1889, c. 169, s. 13.

9. Clerk may direct disposition of wages agreed for. When money, wages or

other thing of value is agreed to be paid to the apprentice, apprenticed as indi-

gent, the clerk is empowered to direct such disposition of the same as shall seem

to him just and proper; and in the ease of money, he may either direct that so

much be placed at the disposal of the apprentice as shall be proper, or so muoh
paid to the parents of the apprentice for their use, or so much paid into the

clerk's office to the credit of the said apprentice.

Rev., s. 188 ; 1889, c. 169, s. 5.

10. When $100 wages accumulate, clerk appoints guardian. Whenever as

much as one hundred dollars come into the hands of any clerk of the superior

court belonging to an apprentice by reason of the preceding section, it is his duty

to appoint and qualify a guardian for the estate of said apprentice, and turn the

said funds over to said guardian for investment ; and the giiardian shall be

appointed and qualified and be governed by the same rules and regulations as

guardians of said estate.

Rev., s. 189; 1889, c. 169, s. 6.

11. Term of apprenticeship. Indigent male children may be apprenticed till

the age of twenty-one, and females till the age of eighteen; but said children

shall be apprenticed for a less number of years, whenever in the opinion of the

clerk the best interests of the apprentice will be subserved thereby.

Rev., s. 198 ; 1889, c. 169, s. 3.

12. Form and contents of indenture. The indenture of indigents shall be in

the name of the clerk of the superior court where they reside, of the first part,

and of the employer to whom apprenticed of the other part, and shall contain

—

1. The age of the child or children apprenticed at the date of the identure.

2. The employer's obligation as set out in this article. to provide for the ap-

prentice, and to make reports to the clerk.

Rev., ss. 197. 198, 194, 195; 1889, c. 169. ss. 1, 3, 4, 7.

13. Employer's obligation to provide for apprentice. When an indigent child

is apprenticed, his employer shall agree to provide (1) diet, clothes, lodging and
accommodations fit and necessary

; ( 2 ) that the apprentice be taught to read and
write and the rules of arithmetic to the double rule of three; (3) six dollars in

cash, a new suit of clothes and a new Bible at the end of the apprenticeship

;

(4) such other education as may be agreed upon and inserted in the indenture

by the clerk; (5) the clerk shall also insert in the indenture the amount of money
or other thing of value to be paid to the apprentice by his employer annually
during the continuance of the apprenticeship, so that the indenture will sliovv the

compensation to be paid the apprentice for each year's service.

Rev., s. 194; 1889. c. 169. s. 4.

14. Employers' reports. Employers of apprentices indentured as indigents

are required to make a report annually to the clerk as to whether the stipulations
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in the indenture have been performed or not, as required in the same. The report

shall set forth the amount to be paid, and the amount actually paid said appren-

tice, and also the progress and general condition of the apprentice, including

his moral, mental and physical condition. The report shall be required under
the same pains, penalties and regulations as is required of guardians. The
employer shall also, at the end of the apprenticeship, make a final report to the

clerk as to the apprenticeship as guardians are required to do.

Rev., s. 195 ; 1889, c. 169, s. 7.

. 15. Violation of indenture by employer; clerk hears complaint. Upon the

complaint of any apprentice indentured as indigent that his employer is guilty

of cruelty or ill usage toward him, or refuses him necessary provisions or clothing,

or violates any other stipulation of the indenture or of the law toward such an

apprentice, the clerk may, by order, compel the appearance of the employer
before him, when he shall examine and determine the complaint, and if the same
is well founded, he shall cancel the indenture and discharge such apprentice from
his obligation of service, and may proceed to apprentice the discharged infant

to some other employer.

Rev., s. 191 ; 1889, c. 169, s. 10 ; 1762, c. 69, ss. 19, 20.

16. Action on indenture; limitation. The apprentice indentured as indigent

may bring an action on the indenture in the name of the clerk and his successors

in office and recover any damages sustained by reason of the breach of the cove-

nants contained in said indenture ; but no action on an indenture shall be com-

menced after two years from the expiration of the term of service.

Rev., s. 199 ; 1889, c. 169, s. 11.

17. Apprentice compelled by clerk to serve. If a person indentured as an

indigent child refuses to serve as required by the indenture or by law, the clerk

may, on application of the employer, compel him by citation or otherwise to

appear for inquiry into the facts, and if the complaint is well founded and the

apprentice persists in such refusal, the clerk may commit him by warrant to the

house of correction or to the common jail of the county until he consents.

Rev., s. 192 ; 1889, c. 169, s. 9.

18. Apprentice not to be removed from state. It is unlawful for an employer

to remove a person apprenticed as an indigent out of this state, and whenever

the employer wishes to remove out of this state, or to quit his trade or business,

he shall appear with his apprentice before the clerk of the proper county, and if

the clerk is satisfied the employer has done justice to the said apprentice for the

time he has had charge of him, he has power to discharge such apprentice from

the service of such employer and again bind him, if necessary, to some other

person.

Rev., s. 196 ; 1889, c. 169, s. 14.

19. Enticing or harboring apprentice; penalty. If any person entices away
from his employer a person apprenticed as an indigent, he shall pay therefor

three dollars for every day the apprentice remains out of the service of the said

employer ; and any person who knowingly conceals, harbors or employs such an

apprentice shall in like manner pay the employer therefor three dollars per day
for every day such apprentice is concealed, harbored or employed.

Rev., s. 193 ; 1889, c. 169, s. 15.
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Akt. 3. Appkenticeship to Leaen a Trabe

20. Who may be apprenticed. Minor children above the age of fourteen and

under twenty-one years being males, and eighteen being females, whether indi-

gent or not, may be apprenticed to learn any trade or craft by their father, or

in case of his death, incompetency, or where he has willfully abandoned his

family for six months without making suitable provisions for their support, or

has become an habitual drunkard, by their mother or by their legal guardian;

and if illegitimate, they may be bound by their mother, and if they have no

parent competent to act and no guardian, they may bind themselves with the

approbation of the superior court clerk of the county where they reside ; but the

power of a mother to bind her children, whether legitimate or illegitimate, shall

cease upon her subsequent marriage and shall not be exercised by herself or her

husband at any time during such marriage. But no negro child shall be bound
to any white person if a competent and suitable negro can be found in the county

who desires such child bound to him.

Rev. s. 201 ; 1889. c. 169, s. 17.

21. Apprentice over fourteen to sign indenture. When an apprentice is bound
who is over fourteen years of age, as provided in the foregoing section, his or her

consent shall be expressed in the indenture and testified to by signing the same,

and the age of said apprentice shall also be inserted in said indenture.

Rev., s. 202 ; 1889, c. 169, s. IS.

22. Orphanages may execute indentures. Any orphan asylum, or charitable

institution organized and incorporated for the purpose of taking care of indigent

children under any general or special law of this state, is authorized and em-

powered to execute indentures apprenticing children in their charge for the

purpose of learning trades, the said children being fourteen years of age, and they

shall have the same rights and assume the same liabilities thereunder as in case

of natural persons.

Rev., s. 203 ; 1889, c. 169, s. 21.

23. Contents of indenture. All indentures apprenticing minors to learn trades

shall contain the following covenants and provisions

:

1. That said minor shall be bound to serve his employer for a term of not less

than three nor more than five years.

2. That said minor so indentured shall not leave his said employer during the

term for which he shall be indentured, and if any apprentice so indentured as

aforesaid shall leave his employer except as hereinafter provided, the said

employer may compel the return of said apprentice under the penalties of this

chapter.

3. That said employer shall covenant and agree in said indenture as to the

compensation which is to be given the apprentice annually, specifying board,

medical attention, lodging and clothes, when they are to be given, and also the

wages to be paid in money and at what periods to be paid, and to whom.

4. That the employer shall teach, or cause to be carefully and skillfully taught,

to said apprentice every branch of the business to which he is indentured.
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5. That said employer shall, at the expiration of said apprenticeship, give to

said apprentice a certificate in writing stating that said apprentice has served

a full term of apprenticeship of not less than three nor more than five years at

such trade or craft as may be specified in said indenture.

6. That if either the employer or the apprentice, during the continuance of

the apprenticeship, shall be unavoidably prevented from performing any of the

conditions of the indenture and a settlement with respect to the same cannot be

made by the parties to the indenture, the matter shall be referred to arbitrators

for settlement, one to be selected by the employer and one on the part of the

apprentice, and if they cannot decide the controversy, the two arbitrators chosen

to select a third, and the decision of any two of said arbitrators to be final as to

the matters in controversy.

Rev., s. 204; 1889, c. 1G9, s. 22.

24. Apprentice compelled to serve. Any apprentice, so indentured, who leaves

his employer without his consent, or without sufficient cause, and refuses to

return, may be arrested upon complaint of said employer and taken before any

justice of the peace of the county where the employer resides, and said justice

of the peace may order said indentures canceled, and on conviction may commit
said apprentice to the house of correction or county jail until said apprentice

agrees to abide by the indenture, which shall not exceed thirty days ; and in case

said apprentice so indentured still willfully neglects or refuses to perform his

portion of the contract as specified in said indenture, then said indenture may
be canceled in the manner aforesaid, and said apprentice so violating said inden-

ture shall forfeit all back pay and all claims against said employer. Either

party may appeal from the justice 's decision.

Rev., s. 205; 1889, c. 169, s. 2.3.

25. Failure to teach apprentice; damages and penalty. Should any employer

neglect or refuse to teach or cause to be taught to said apprentice the art or

mystery of the trade or craft to which said apprentice has been indentured, or

fail to perform any of the stipulations of the indenture, said apprentice, by his

parent, guardian or next friend, may bring an action against said employer to

recover damages sustained by reason of said neglect or refusal ; and if proved to

the satisfaction of the court, said court shall direct said indenture to be canceled

and may impose a penalty on said employer not exceeding three hundred dollars

and not less than fifty dollars, and said penalty shall be collected and paid over

to said apprentice or his parent or guardian for his sole use and benefit.

Rev., s. 206 ; 1889, c. 169, s. 24.



CHAPTER 5

ATTORNEYS AT LAW

Aet. 1. Licensing and Qualifications of Attoeneys.

1. Examination in writing ; scope ; issuance.

2. Dates and metliods of holding examination.
3. Conditions precedent to examination.
4. Oaths taken in open court.

5. Persons disqualified.

5a. Officers of inferior courts disqualified in certain cases.

Art. 2. Relation to Client.

6. Authority filed or produced if requested.

7. Failure to file complaint, attorney liable for costs.

8. Fraudulent practice, attorney liable in double damages.

Art. 3. Aeguments.

9. Court's control of argument.

Aet. 4. Disbarment.

10. Only for causes set out.

11. Conviction or confession of crime.

12. Failure to account for property or money collected.

13. Fraud or soliciting business ; discretion of court.

Abt. 5. Peoceeding for Disbaement.

14. Instituted by state bar association.

15. Accusation delivered to solicitor.

16. Solicitor to draw accusation and move ; citation ; service and return.

17. Order on accused to show cause.

18. Answer of accused. •

19. Trial and judgment : surrender of license.

20. Proceedings in state's name by solicitor ; costs.

21. Appeal from judgment.

Art. 1. Licenses and Qualifications of Attorneys

1. Examination in writing; scope; issuance. No person shall practice law

without first obtaining license so to do from the supreme court. All examina-

tions shall be in writing, and based upon such course of study, and conducted

under such rules, as the court may prescribe. All applicants who satisfy the

court of their competent knowledge of the law and upright character shall receive

license to practice in all the courts of this state.

Rev., s. 207 ; Code, s. 17 ; R. C, c. 9, s. 1 ; 1818, c. 963, s. 3 ; 1907, c. 70, s. 1.

2. Dates and method of holding examinations. The examinations for license

to practice law may be held in the city of Raleigh on Monday, one week prior to

the spring and fall terms of the supreme court, by the chief justice and two
associate justices to be designated by the court, and upon their certification

license shall be issued, signed by all the members of the court. The chief justice

and each associate justice holding said examinations shall receive the sum of one
hundred dollars and actual expenses for each examination, to be paid out of

the fees of applicants for license, and not otherwise.

1917, c. 87, ss. 1, 2.
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3. Conditions precedent to examination. Before being allowed to stand an
examination each applicant must comply with the following conditions

:

1. He must be at the time twenty-one years of age, or will arrive at that age
before the time for the next examination.

2. He must file with the clerk of the court a certificate of good moral character

signed by two attorneys who practice in that court. An applicant from another
state may have such certificate signed by any state officer of the state from which
he comes.

3. He must deposit with the clerk twenty-one dollars and fifty cents. Of this

sum one dollar and fifty cents shall be retained by the clerk. If the applicant
obtains license the remaining twenty dollars shall be paid by the clerk to the

librarian for use of the supreme court library. If the applicant fails on examina-
tion the twenty dollars shall be repaid him.

Rev., s. 208; Cpde, s. 18; R. C, c. 9, s. 2; 1777, c. 115. s. S.

4. Oath taken in open court. Attorneys before they shall be admitted to

practice law shall, in open court before a justice of the supreme or judge of the

superior court, take the oath prescribed for attorneys, and also the oaths of

allegiance to the state, and to support the constitution of the United States,

prescribed for all public officers, and the same shall be entered on the records

of the court; and, upon such qualification had, and oath taken, may act as

attorneys during their good behavior.

Rev., s. 209: Code. s. 19; R. C, e. 9, s. :i : 1777, c. 115, s. 8.

5. Persons disqualified. No clerk of the superior or supreme court, nor

deputy or assistant clerk of said courts, nor sheriff, nor any justice of the peace,

nor county commissioner shall practice law. Persons violating this provision

shall be guilty of a misdemeanor and fined not less than two hundred dollars.

Rev., ss. 210, 3641; Code, ss. 27, 28, 110; 1870-1, c. 90; 1883, c. 406; 1871-2, c. 120; 1880;
c. 43 ; C. C. P., s. 424.

Note. Practicing attorney not eligible to office of slieriff, see Sheriff.

5a. Officers of inferior courts disqualified in certain cases. No judge or prose-

cuting attorney of any recorder's, municipal, or county court shall appear in

any other court on behalf of the defendant in a criminal action, where such

criminal action has been tried in the court of such officer. Any person violating

the provisions of this section shall be guilty of a misdemeanor, and upon convic-

tion shall be fined not exceeding one hundred dollars. This section shall not

apply to Iredell County.

1917, 0. 213.

Aet. 2. Relation to Client

6. Authority filed or produced if requested. Every attorney who claims to

enter an appearance for any person shall, upon being required so to do, produce

and file in the clerk's office of the court in which he claims to enter an appearance,

a power or authority to that effect signed by the persons or some one of them
for whom he is about to enter an appearance, or by some person duly authorized

in that behalf, otherwise he shall not be allowed so to do : Provided, that when
any attorney claims to enter an appearance by virtue of a letter to him directed

(whether such letter purj^ort a general or particular employment), and it is
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necessary for him to retain the letter in his own possession, he shall, on the pro-

duction of said letter setting forth such employment, be allowed to enter his

appearance, and the clerk shall make a note to that effect upon the docket.

Rev., s. 213; Code, s. 29; R. C, c. 31, s. 57 (16).

7. Failure to file complaint, attorney liable for costs. When a plaintiff is

compelled to pay the costs of his suit in consequence of a failure on the part of

his attorney to file his complaint in proper time, he may sue such attorney for

all the costs by him so paid, and the receipt of the clerk may be given in evidence

in support of such claim.

Rev., s. 214 ; Code, s. 22 ; R. C, c. 9, s. 5 ; 1786, c. 253, s. G.

8. Fraudulent practice, attorney liable in double damages. If any attorney

commits any fraudulent practice, he shall be liable in an action to the party

injured, and on the verdict passing against him, judgment shall be given for the

plaintiff to recover double damages.

Rev., s. 215 ; Code, s. 23 ; R. C, c. 9, s. 6; 1743, c. 37.

Art. 3. Argumekts

9. Court's control of argument. In all trials in the superior courts there

shall be allowed two addresses to the jury for the state or plaintiff and two for

the defendant, except in capital felonies when there shall be no limit as to number.

The judges of the superior court are also authorized to limit the time of argument
on the trial of all actions, civil and criminal, except in capital felonies, but in

no instance shall the time be limited to less than one hour on each side in misde-

meanors, or to less than three hours on each side in other causes. Where any
greater number of addresses or any extension of time are desired, motion shall

be made, and it shall be in the discretion of the judge to allow the same or not,

as the interests of justice may require. In jury trials the whole case as well of

law as of fact may be argued to the jury.

Rev., s. 216 ; 1903, c. 433.

Art. 4. DlSBARilENT

10. Only for causes set out. No duly licensed attorney at law shall be dis-

barred or deprived of his license and right to practice law, either permanently

or temporarily, unless for a cause set forth in this chapter and unless he be

disbarred according to the provisions thereof.

Rev., s. 211 ; Code, s. 26 ; 1870-1, c. 216, s. 4.

11. Conviction or confession of crime. No attorney at law shall be disbarred

for crime unless after conviction or confession in open court of a felony or of a

criminal offense showing him to be unfit to be trusted in the duties of his profes-

sion. After conviction of felony he must be disbarred by the court.

Rev., s. 211 ; Code, s. 26 ; 1870-1, c. 216, s. 4 ; 1907, c. 941, s. 1.

12. Failure to account for property or money collected. AVhen final judg-
ment is rendered against an attorney at law for property received or money
collected by him as an attorney and retained by him without any bona fide claim

thereto or to any part thereof, he must be disbarred by the court. The clerk of

51



12 ATTORNEYS AT LAW—Akt. 4 Ch. 5

the court shall retain such cause on the trial docket until the next term of such

court beginning not less than ninety days after the rendition of such final judg-

ment. If such judgment is not then satisfied, the judge presiding shall make
an order, which shall be entered on the records of the court, for such attorney

to show cause, at a time and place to be named in such order, and upon the return

thereof may make an order debarring such attorney at law from practicing law

in any of the courts, and he shall thereby be debarred from so practicing. When
any sucli judgment is rendered in the court of a justice of the peace, and it is

thereupon sought to debar an attorney at law vmder this section, the cause shall

be docketed on the civil issue docket of the superior court, and written notice

served on such attorney ninety days before action by the court.

Rev., s. 212 : Code, ss. 24, 25 ; 1881. c. 129 ; 1907, c. 941, s, 1.

13. Fraud or soliciting business, discretion of court. An attorney at law may
be disbarred or suspended at the discretion of the court upon its being found by
a jury that he has been guilty of any conduct in the practice of his profession

involving willful deceit or fraud ; or, that he has by himself or another solicited

professional business.

1907. c. 941, s. 2.

Art. 5. Proceedings for Disbarment

14. Instituted by state bar association. Proceedings for the disbarment or

suspension of any attorney under this article shall be instituted and prosecuted

only by the committee on grievances of the North Carolina state bar association.

1907, c. 941, s. 3.

15. Accusation delivered to solicitor. The accusation as formulated by the

committee on grievances of said state bar association shall be signed by the chair-

man of said committee and attested by the secretary of said association, accom-

panied by the written affidavit of any person or persons who make charges

against such attorney, if any, duly verified and setting forth the facts upon
which the same may be based, and shall be delivered by the secretary of said

association or by the chairman of said committee to the solicitor of the judicial

district in which such attorney resides.

1907, c. 941, s. 4.

16. Solicitor to draw accusation and move; citation, service and return. Upon
the receipt from the chairman of the committee of grievances of the bar associa-

tion of the accusation signed, attested and verified as above provided, the solicitor

shall draw up such accusation, citing the accused to appear before the superior

court of the county in which he resides, or in some adjoining county thereto, on a

day named therein, and moving the court for the disbarment or suspension of

such attorney, and have the same served by the sheriff of said county by deliver-

ing a copy thereof to the accused, and the original thereof, with the return of

the sheriff, shall be delivered to the judge holding the courts of the district.

1907, C. 941, s. 4.

17. Order on accused to show cause. The judge of the superior court must,

if of opinion that the accusation would, if true, warrant the disbarment or sus-

pension of tlie accused attorney, make an order requiring the accused to appear
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and answer the same at a specified day during the next term of the court in

which the proceeding is instituted, or at any other time when the court can hear

and determine the same, a copy of which, together with a copy of the accusation,

must be duly served upon th^ accused. If such order is made as much as ten

days before any term of the court, the accusation must be made retvirnable and
be heard during such term, unless continued for good cause by the court upon
such terms as it may impose ; and if such proceeding is begun less than ten days

before a term of the court, it shall stand for hearing at the succeeding term

unless the court shall order otherwise.

1907. c. 941. s. 5.

18. Answer of accused. The accused attorney may answer such accusation

either by objecting in writing to its sufficiency or by denying the truth of the

facts alleged, or setting forth the facts of his defense, which said answer as to

facts by denial or otherwise must be in writing, signed by the accused and duly

verified by him ; and thereupon the accusation, objections and answer are hereby

made a part of the records of the court as in other civil actions therein pending.

1907. e. 941. s. 6.

19. Trial and judgment; surrender of license. If the accused pleads guilty

or fails or refuses to answer the accusations, the court must proceed to judg-

ment of disbarment or suspension ; and if he answers the accusation, the court

must as such time as it may appoint proceed to try the same ; the jury or judge

finding the facts must make a special finding of the facts upon issues of facts

submitted to them, and the court must, upon such facts found, thereupon ren-

der judgment of acquittal or of disbarment or of suspension, as such facts may
warrant. The accused attorney may at any time stop or prevent the prose-

cution of the proceeding by a surrender of his license as an attorney at law, and
record of such surrender shall be made in the supreme court of the state.

19(17. c. 941, s. 7.

20. Proceedings in state's name by solicitor; costs. The proceedings must
be conducted in the name of the state, and in all cases the solicitor of the dis-

trict shall appear and prosecute the accusation and be responsible for the faith-

ful discharge of the duties required of him under this article, and he may be

assisted by other counsel. The court may, upon the motion of the solicitor, and
upon good cause shown at the time, require the North Carolina state bar associa-

tion to give security for the costs of such proceedings, to be approved by the

court within ten days after notice thereof, and the hearing of the cause shall be

postponed for that time unless security be given.

1907. c. 941. s. 8.

21. Appeal from judgment. Either party may appeal to the supreme court

of North Carolina from an adverse judgment rendered by said superior court in

the manner now prescribed by law for appeals in civil actions.

1907, c. 941, s. 9.
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Akt. 1. Ceeation

1. How incorporated. Three or more persons may be incorporated for the

purpose of establishing and operating commercial banks of deposit and dis-

count, or savings banks of loan and deposit, or banks with both classes of busi-

ness, or banks with a trust, fiduciary and surety business, by setting forth in

a certificate of incorporation

—

1. The name of the corporation ; no name can be assumed already in use

by another corporation organized under the laws of this state or of congress,

or so similar as to lead to uncertainty or confusion.

2. The location of its principal office in the state. No branch office or busi-

ness may be established and maintained without the approval first obtained of

the corporation commission.
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3. The nature of its business, whether that of commercial bank, or savings

bank, or both, or of a bank with a trust, fiduciary and surety business.

4. The amount of the authorized capital stock, the number of shares into

which it is divided, and the par value of each share, which must be either fifty

or one hundred dollars; the amount of capital stock with which it will com-

mence business, which must be at least $5,000 in cities and towns of 1,500 popu-

lation or less, $10,000 in cities and towns of 1,500 and not over 5,000 population,

and $25,000 in all other places, the population to be ascertained by the last

preceding national census ; and if there is more than one class of stock, a descrip-

tion of the different classes with the terms on which they are created.

5. The names and postoffice addresses of the stock subscribei's and the number
of shares subscribed for by each ; the aggregate of the subscriptions must be

the amount of the capital with which the corporation will commence business.

6. The period, if any, for the duration of the corporation.

Rev., s. 222 ; 1901, c. 769 ; 1903, e. 275, ss. 1, 2 ; 1907, c. S29, s. 1 ; 1917, c. 165, s. 1.

2. Requirements as to certificate of incorporation. The certificate of incor-

poration shall be signed by a majority of the original stock subscribers, and
must be proved or acknowledged before an officer duly authorized under the

laws of this state to take the proof or acknowledgment of deeds. The certificate

when so proved, shall then be filed in the office of the secretary of state, who
shall, if it is in accordance with law, cause it to be recorded in his office in

a book to be kept for that purpose and known as the Corporation Book. Upon
the payment of the organization tax and fees, the secretary of state shall certify

under his official seal two copies of the certificate of incorporation and probates,

one of which shall be forthwith recorded in the office of the clerk of the superior

court of the county where the principal office of said corporation in this state is,

or is to be, located, in a book to be known as the Record of Incorporations, and
the other shall be filed in the office of the corporation commission. The said per-

sons shall thereupon become a body politic and corporate under the name stated

in the certificate. The certificate of incorporation, or a copy thereof duly filed by
the secretary of state or by the clerk of the superior court of the county in which
it is recorded, or by the clerk of the corporation commission, under their respec-

tive seals, is evidence in all courts and places, and in all judicial proceedings is

prima facie evidence, of the complete incorporation and organization of the

corporation purporting thereby to have been established.

Rev., s. 22.3 ; 1901, c. 2, s. 9 ; 1903, c. 275, s. 3 ; 1903, c. 343.

3. Payment of capital stock. No bank shall be authorized to commence busi-

ness with less than a paid in capital stock of $5,000 and until at least fifty per

cent of the capital has been paid in in cash. The remainder of the capital stock

shall be paid in monthly installments of at least ten per cent in cash of the whole

of the capital, payable at the end of each succeeding month from the time it is

authorized by the corporation commission to commence business, and the pay-

ment of each installment shall be certified to the corporation commission, under
oath, by the cashier or president of the bank.

Rev., s. 224 ; 1903, c. 275, s. 10 ; 1909, c. 911, s. 1.

4. When and how authorized to begin business. Before a corporation may
begin the banking, or banking and trust, fiduciary or surety business there must
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be filed with the corporation commission a statement under oath, by the cashier

or president, containing the names of all of the directors and officers, with the

date of the election or appointment, term of office, residence and postoffice address

of each, the amoimt of capital stock of which each is the owner in good faith,

and the amount of money paid in on account of the capital stock. Nothing shall

be received in payment of capital stock but money. If from this statement, or

upon examination, if an examination appears necessary, it appears to the corpora-

tion commission that the corporation is lawfully entitled to commence the busi-

ness of banking, the commission shall, within thirty days after the filing of the

certificate required by law, give to the corporation a certificate signed by the

chairman and attested by the secretary of the commission, that such corporation

has complied with all the provisions required to be complied with before com-
mencing the business of banking and is authorized to commence such business.

The corporation commission may withhold from any such corporation its certifi-

cate authorizing the commencement of business whenever it has reason to believe

that the stockholders have formed the same for any other purpose than the

legitimate objects contemplated by this chapter.

Rev., s. 227: 1908. c. 275. s. 6: Rev., ss. 225. 226. 227; 190.3. c. 275. ss. 5. 6. 7. 10; 1907, c.

829, ss. 2, 3, 4.

AltT. '2. PoWEKS AXD Ilf^STRICTIOXS

5. Powers. In addition to the powers conferred by law upon private cor-

porations, a banking corporation and banking and trust company doing a

fiduciary and surety business has power

—

1. To exercise by its board of directors or duly authorized officers or agents,

subject to law, all powers necessary to carry on the business of banking, by dis-

counting and negotiating promissory notes, drafts, bills of exchange and other

evidences of debt, receiving deposits, biiying and selling exchange, coin and
bullion, and by loaning money on personal security or real or personal property.

At the time of making loans or discounts it may take in advance such interest

as is agreed upon, not exceeding the legal rate.

2. To purchase, hold and convey such real estate as is

—

(1) Necessary for the convenient transaction of its business, including with

its banking offices other apartments to rent as a source of income, which invest-

ment shall not exceed twenty-five per cent of its paid-in capital stock and perma-

nent surplus.

(2) Mortgaged to it in good faith by way of security for loans made or money
due to it.

(3) Conveyed to it in satisfaction of debts previously contracted in the course

of its dealing.

(4) Acquired by it under execution sale or judgment of any coiirt in its favor.

All powers and privileges heretofore granted to any person, firm or corpora-

tion doing a banking business in connection with a fiduciary and surety business,

or the right to deal to any extent in real estate inconsistent with this chapter,

are hereby repealed.

li<>v.. s. 228 ; 190.3, c. 275, ss. S, 9 ; 1907, c. 829, ss. .5, 12.

6. Restriction as to investment in real estate. A bank and trust company
doing a general banking and trust, fiduciary and surety business, and dealing
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in real estate, shall not invest more than twenty-five per cent of the capital stock

and permanent surplus in real estate, except that acquired to protect its loans,

debts contracted in the course of its dealings or by sale under execution or judg-

ment of any court in its favor.

1907, c. 829, s. 6.

7. When bank may purchase its stock. No bank may be the holder as pledgee

or as purchaser of any portion of its capital stock, unless such purchase is neces-

sary to prevent loss upon a debt previously contracted in good faith.

Rev., s. 229 ; 190.3. c. 275, s. 1.

8. Reserve fund. Every bank, or banking or trust company engaging in a

banking, trust, fiduciary or surety business, and dealing in real estate, must at all

times have on hand as a reserve in available funds fifteen per cent of the aggre-

gate amount of its deposits, and two-fifths of this fifteen per cent must be cash

in the vaults of the bank. Savings banks must have on hand at all times, as a

reserve in available funds, five p'er cent of their aggregate deposits. The avail-

able funds consist of cash on hand and balances due from other solvent banks.

Cash includes lawful money of the United States, and exchange of any clearing

house association. A bank shall not make any new, loans or discounts, otherwise

than by discounting or purchasing bills of exchange payable at sight, and shall

not make any dividends of its profits, when the available funds are below the

reserve herein required.

Rev., ss. 231. 2.32 ; 1903. c. 275, ss. 28, 29 ; 1907, c. 829, s. 7.

9. Restriction on loans. The total liabilities to any bank or banking institution

or banking or trust company doing a fiduciary and surety business and dealing

in real estate, of any person, corporation or firm, for money borrowed, including

in the liabilities of a firm the liabilities of the several members thereof, shall at

no time exceed one-tenth part of the amount of the paid-in capital stock of such

institution. But the discount of bills of exchange drawn in good faith against

actually existing values and the discount of commercial or business paper actually

owned by the person negotiating it shall not be considered as money borrowed.

This section does not apply to banks with a paid-up capital of one hundred
thousand dollars or less.

Rev., s. 2.33 ; 1897, c. 298, s. 3 ; 1897, c. 4.32 ; 1907, c. 829, s. 8.

10. Deposits of minors. When a deposit is made by or in the name of a person

who is a minor of the age of fifteen years and upwards, in any state or national

bank in this state, it shall be held for the exclusive right and benefit of the minor,

free from the control of all persons ; and it shall be paid, together with any
interest thereon, to the person in whose name the deposit was made, and the

receipt or check of such minor to the said state or national bank is a valid and
suiScient discharge for such deposit or any part thereof.

1907. c. 750, s. 1.

11. Deposits in trust for minors. When a deposit not in excess of fifty dollars

is made in any bank, banking institution or trust company doing business

in this state in trust for a person who is a minor of the age of fifteen years

and upward, and no other or further notice of the existence and terms of a legal
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and valid trust have been given to the bank, in the event of the death of the

trustee, all or any part of the deposit, together with the dividends or interest

thereon, may be paid to the person for whom it was made.
1909, c. 459, s. 1.

12. Deposits in two names. When a deposit has been or is hereafter made
in any bank, trust company, banking and trust company, or any other institution

transacting business in this state, in the names of two persons, payable to either,

or payable to either or the survivor, all or any part of the deposit, or any interest

or dividend thereon, may be paid to either of said persons, whether the other is

living or not ; and the receipt or acquittance of the person so paid is a valid and
sufficient discharge to the bank for payment so made.

1917, c. 243, s. 1.

13. Liability for forged or raised check. No bank, banking institution or

trust company doing business in this state is liable to a depositor for the payment
by it of a forged or raised check or order to pay money, unless within six months
after the return to the depositor of the voucher of such payment he notifies the

bank of the forgery or raising.

1909, c. 105, s. 1.

14. Reorganization. When a bank, under the laws of this state or of the

United States, is authorized to dissolve and has taken the necessary steps to

effect dissolution, it is lawful for a majority of the directors of the bank, upon
the authority in writing of the owners of two-thirds of its capital stock, with

the approval of the corporation commission, to execute a certificate of incorpora-

tion as provided in this chapter, which certificate, in addition to other require-

ments of law, shall further set forth the authority derived from the stockholders

of the dissolved bank. Upon filing the certificate as hereinbefore provided for

the organization of banks, the same becomes a bank under the laws of this state.

and all assets of the dissolved national bank by operation of law become the

property of the state bank, subject to all liabilities of the national bank not

liquidated under the laws of the United States before the reorganization.

Rev., s. 230 ; 1903, c. 275, s. 17.

15. Chapter on corporations applicable. All of the provisions of law relating

to private corporations, and particularly those enumerated in the chapter enti-

tled Corporations, not inconsistent with this chapter, or with tlie business of

banking, are applicable to banks.

Itev.. s. 234 : 1903, c. 275, s. 4.

At;t. 3. Stockholders and Ixsolvekcy

16. Individual liability. The stockholders of every bank organized iinder

any general law or special act of North Carolina are individually responsible,

equally and ratably, for all contracts, debts and engagements of such corpora-

tion, to the extent of the par value of their stock, in addition to the amount

invested in such shares. The term "stockholder," when used in this chapter,

applies not only to the persons who appear by the books of the corporation as

stockholders, but also to every legal or equitable owner of stock, although the
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same is on such books in the name of another person ; but does not apply to

persons who hold the stock as collateral security for the payment of a debt, or

as executors, administrators, guardians, or trustees, but the estate and funds in

their hands is liable in Like manner and extent as the testator, intestate, ward,

or cestui que trust would be if living and compent to act and hold the stock in

his own name.

Rev., ss. 235, 237; 1897, c. 298; 1903, c. 275, s. 13; U. S. Rev. Stat., s. 5152.

17. Assessment of stock when assets insufficient. When a banking corpora-

tion chartered by the state becomes insolvent, and it appears to the court with

jurisdiction of the cause that the bank's assets are insufficient to discharge its

obligations, and that it will be necessary to assess the shares of stock issued by

such bank as provided by law, an accounting may be had in the original action

and the shareholders made parties defendant thereto. When upon the facts

found it is adjudged that such deficiency exists and the amount thereof is deter-

mined, the court shall assess the stock of the corporation equally and ratably,

and not in excess of the limitation provided by statute, and adju.dge the holders

indebted to the receiver of the corporation in proportion to the amount of stock

therein credited to them upon the books of the bank within thirty days next

preceding its suspension. The certificates of stock are thereafter evidence as

against all stockholders of an indebtedness due the receiver equivalent to the

assessment thereon, and the judgment shall establish the amount of the deficiency,

the necessity of the assessment, the names of the shareholders, and their several

liabilities as such.

1911, c. 25, s. 1.

18. Receiver to sue and collect from stockholders. The receiver of the in-

solvent bank is empowered to demand, sue for, and collect by lawful process all

indebtedness due from its stockholders, whether they reside within or without

the state, and wherever they or their legal representatives may be served with

process, or wherever any property belonging to them, or their estate, may be

subject to attachment, garnishment, or other lawful process. All indebtedness

due from such stockholders, their representatives or estates, is payable to the

receiver as corporate assets, and the title thereto vests in and must be applied

by him for the equal benefit of all persons entitled to share in the distribution

of the fund and disbursed ratably imder the orders of the court. The receiver

may, within ten years after an assessment on the stock, institute civil actions

against the stockholders to reduce their liability thereon to final judgment, and
in any such action the creditors of the bank may be proper but are necessary

parties plaintiff.

1911. c. 2.5. ss. 2. 3, 6.

19. Liability as affected by stock assignment. A person who has in good faith

and without any intent to evade his liability as a stockholder, transferred his

stock on the books of the corporation to a person of full age, previous to a default

in the payment of any debt or liability of the corporation, is not subject to any
personal liability on account of the nonpayment of such debt or liability, but

the assignee is liable to the amount of the stock, in the same manner as if he
had been the owner at the time the corporation contracted the debt or liability.

But no transfer of stock in an insolvent state bank made within thirty days of its
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suspension releases or discharges the assignor thereof, but is prima facie evidence

that the assignment was made with knowledge of the insolvency of the bank and
with an intent to avoid liability thereon.

Ke\-.. s. 2:!S; 1903, c. 275, s. 14; 1911, c. 25, s. 5.

20. Assignment by bank evidence of insolvency. When any state bank makes
a voluntary assignment of its assets to trustees, such fact is prima facie evidence

of insolvency, and sufficient to authorize the appointment of a receiver.

1911. c. 25, s. 4.

21. Stock sold if subscription unpaid. When a stockholder or his assignee

fails to pay any installment on the stock, when the same is required by law to be

paid, the directors of the bank may sell the stock of the delinquent stockholder

at public sale, having first given him twenty days notice, personally or by mail

at his last known address. If no party can be found who will pay for the stock

tlie amount due thereon to the bank, with any additional indebtedness of such

stockholder to the bank, the amount previously paid shall be forfeited to the bank
and the stock sold as the directors order within six months of the time of the

forfeiture, and if not sold, it shall be canceled and deducted from the capital

of the bank.

Rev., s. 239 ; 1903, c. 275, s. 11.

AkT. 4. CoRPOltATlUX COJOUSSION

22. Banking institutions and receivers under supervision of. Every bank,

corporation, partnership, or individual transacting a banking, banking and trust,

fiduciary and surety, or banking and real estate business, within and under the

laws of this state, is subject to the provisions of this chapter, and iinder the

supervision of the corporation commission, which has power to make such rules,

consistent with law, for the government of such institutions, as in its judgment
seems wise and expedient. When a receiver has been appointed for a failing

bank or banking institution or corporation doing a banking business, he is under
the control of the corporation commission and shall obey its orders in so far as

they do not conflict with the orders or decrees of the court made in the case.

Rev., ss. 240, 241; 190.3, c. 275. ss. 19, 20: 1907. o. 829, ss. 9, 13.

23. Quarterly reports and publication. Every bank and corporation, partner-

shij), or individual transacting a banking or banking and trust, fiduciary and

surety business, or banking and real estate business shall make to the corporation

commission not less than four reports each year, according to the form prescribed

by the commission. These reports shall be verified in the case of incorporated

banking companies by the oath or affirmation of the president, vice president or

cashier, and two of the board of directors, and in other cases by the oath or

affirmation of the partners, or individual owner. The bank, corporation or

individual making such report shall publish it in a newspaper in the county in

which the bank, corporation or individual is located.

Rev., s. 242: 1903, c. 275. s. 21: 1907. o. 829. s. 10.

24. Quarterly reports from banks of trust and surety or guarantee business.

Every individual, partnership or corporation doing a banking and trust and
fiduciary and surety or guarantee business shall make to the corporation com-
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mission not less than fovir reports each year, showing the entire amount of trust

and surety and fiduciary and guarantee business as a part of the liabilities of

said banking institution, which report shall be published as are the reports of

other banking institutions. If any individual, partnership or corporation shows

by the reports, or by the examination of the bank examiner, that such liabilities

are equal to the amount of the capital stock, the corporation commission has the

authority and is empowered to make such rules and regulations and reductions

of said liabilities as it deems necessary for the protection of the creditors and
depositors of the institution.

1907, c. S29, s. 11.

25. Annual and special reports. Every bank shall at all times keep a correct

record of the names of its stockholders, and once in each year, or whenever called

upon, must file in the office of the corporation commission a correct list of its

stockholders, with the number of shares held by each. The commission has power
to call for special reports from any bank, corporation, firm or individual trans-

acting a banking business, whenever necessary, in order to obtain a full and
complete knowledge of such bank.

Rev., ss. 24.3. 244: 190.3, c. 275, ss. 16, 22.

26. Penalty and action for failure to report. Every bank, corporation, part-

nership, or individual that fails to make any report, or any published statement

required by the provisions of this chapter is subject to a penalty of two hundred
dollars. This penalty shall be recovered by the state in a civil action in any
court of competent jurisdiction, and it is the duty of the attorney general to

prosecute all such actions.

Rev., s. 24.5 ; 1903. c. 275, s. 26.

AkT. 5. B.\XK Ex.VMIXEES

27. Appointment and Compensation. The eori^oration commission shall ap-

point from time to time a bank examiner and such number of assistant bank
examiners as are necessary to make a thorough examination of the affairs of

every bank, corporation, or individual doing a banking business, as often as is

deemed necessary and proper and at least once in every year, and it is the duty of

these examiners to verify the report made by the directors, members, or individ-

ual conducting any banking institution, as required by section 23 in this chapter.

The corporation commission may also appoint such clerks and stenographers as

are necessary to effectually carry out the provisions of the banking laws of the

state, and may at any time remove any person appointed by it under this section.

The commission shall fix the compensation to be paid to the bank examiner^

assistant bank examiners, clerks and stenographers employed in the banking
department, and certify the same to the state auditor ; but their total compensa-
tion and expenses shall not exceed in any one year the total fees collected under
section 29 in this chapter for the examination of banks and the expenses of

examiners.

1917, c. 165, ss. 4, 5 ; Ex. Sess. 1913, c. 36. s. 1.

28. Powers and reports of examination. The bank examiner and assistant

bank examiners have power to make a thorough examination into all the books,

61
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papers and affairs of the bank or corporation, partnership or individual trans-

acting a banking business, and, in so doing, to administer oaths and affirmations

and to examine on oath or affirmation any individual banker and the officers,

agents, partners and clerks of such bank, corporation, partnership or individual

touching the matters they are authorized and directed to inquire into, and to

examine, and to summon, and by attachment compel the attendance of, any
person or persons in this state to testify under oath before them in relation to the

affairs of such corporation, partnership, or individual. They shall make a full

and detailed report in writing to the corporation commission of each examination
within ten days after it has been made.

Rev., ss. 247, 248 ; 1903, c. 275, s. 24.

29. Annual examinations; fees and expenses. One examination each year is

designated as the annual examination, and for this the bank, corporation, or

individual examined shall pay into the office of the corporation commission the

following fees : banks, banking institutions, and individuals with total resources

of $100,000 or less, $15; over $100,000 and not over $200,000, $20; over $200,000

and not over $300,000, $25; over $300,000 and not over $500,000, $30; over

$500,000 and not over .$750,000, .$35 ; over $750,000 and not over $1,000,000, .$40

;

$1,000,000 and over, $40, plus .$2 for eacli $100,000 and fraction thereof, up to

$5,000,000, then $1 additional for each $100,000 or fraction thereof. The expenses

incurred and services, other than examinations performed specially for any bank,

shall be paid by such bank or banking institution. No bank may be compelled

to pay for more than one examination in each year unless it appears that the

condition of the bank, banking institution, or banker is precarious, or in any

way unsatisfactory, then it is the duty of the commission to order a special

examination, which must be paid for by such bank at the same rates as the

annual examinations.

The corporation commission shall not later than the tenth of each month turn

into the state treasury any balance it may have on hand from fees collected the

previous month for bank examinations or expenses of the examiners, after pay-

ment of the expenses incurred by the examiners.

Kev., s. 249; 1903, c. 275, s. 25; 1917, c. 165, ss. 2, 3.

30. May take possession of bank; receiver appointed. A bank examiner who
has filed the bond required by the commission, when ordered by the commission,

has authority to take possession of any bank doing business under the laws of

this state and retain possession thereof for a time sufficient to make a thorough

examination into its affairs and financial condition; and in case it is found by
the examiner that the bank is insolvent or is condiicting its business in an unsafe

and unauthorized manner, or is jeopardizing the interests of its depositors, then

he, when authorized by the corporation commission, has authority to take and
retain possession of all the property of every description belonging to such bank,

corporation, partnership, or individual, until the corporation commission can

receive and act on the report made by the examiner of such bank, and have a

receiver appointed, for the purpose of winding up and settling the affairs of such

bank, banking institution or banker, according to law ; and the corporation com-

mission is hereby empowered, in its own name, to institiite and maintain civil

actions for the appointment of receivers in such cases, and for such other relief
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as is necessary or proper to protect the creditors of the bank. The commissioners

may grant such bank, corporation or individual sixty days in which to correct

any errors or irregularities, and make good aiiy deficiencies or losses shown in

any reports or otherwise.

Rev., s. 250; 190.3, c. 275, s. 30.

31. May make arrests; procedure. When it appears to a bank examiner, hy
examination or otherwise, that any officer, agent, employee, director, stockholder

or owner of a bank or banking institution is guilty of a violation of the criminal

laws of the state relating to banks and banking institutions, it is his duty to

hold and detain such person until a warrant can be procured for his arrest ; and
for such purpose the examiner has all the powers of a peace officer of such county,

and may arrest without warrant for past offenses. Upon report of his action to

the corporation commission, it may direct the release of the person held, or, if in

its judgment he should be prosecuted, the commission shall cause the solicitor

of the judicial district in which the detention is had to be promptly notified, and
the action against such person shall be continued a reasonable time to enable the

solicitor to be present at the trial.

Rev., s. 251.

Note. For malfeasance by bank examiners, see Crimes and Punishments.
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BASTARDY

1. Justices have jurisdiction ; when warrant issued.

2. Complaint as to bastard by county commissioners.
.3. Woman declaring father ; issue of paternity ; appeal.
4. .Judgment on appeal to superior court against putative father.
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1.5. Legitimation by subsequent marriage.

1. Justices have jurisdiction; when warrant issued. Justices of the peace

of the several counties have exclusive original jurisdiction to issue, trj- and deter-

mine all proceedings in cases of bastardy in their respective counties. A warrant

in bastardy shall be issued only uiDon the voluntary affidavit and complaint of

the mother of the bastard; or, upon the affidavit of one of the county commis-

sioners, setting forth the fact that the bastard is likely'to become a county charge.

Rev., s. 252 ; Code, s. 31.

2. Complaint as to bastard by county commissioner. When complaint is

made on affidavit by a county commissioner to a justice of the peace of the county

in which the woman resides, that any single woman within his county is big with

child, or delivered of a child, the justice may cause her to be brought before him,

or any other justice of the county, to be examined upon oath respecting the

father. If she refuses to declare the father, she shall pay a fine of five dollars

and give a bond payable to the state with sufficient surety to keep such child from
being chargeable to the county, otherwise she shall be committed to prison until

she shall declare the same, or pay the fine aforesaid and give such bond.

Kcv.. s. 253 : Code, s. 32.

3. Woman declaring father; issue of paternity; appeal. If any woman, upon
oath, accuses any man of being the father of her bastard child, the justice before

whom such oath is made shall cause him to be brought before some justice of the

peace of such county to answer the charge. If he denies, upon oath, that he is

the father of such child, the justice shall proceed to try the issue of paternity,

and if it is found that he is the father of the child, or if he does not deny upon
oath that he is the father of the child, then he shall stand charged with the

maintenance thereof, as the court may order, and shall give bond, with sufficient

surety, payable to the state, to perform said order, and to indemnify the county

where such child is born from charges for his maintenance and may be committed

to prison until he fiiuls surety for the same, and sliall be liable for the costs of
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the issue or proceeding. From this judgment and finding the affiant, the woman
or the defendant may appeal to the next term of the superior court of the county

where the trial is to be had de novo.

Rev., .s. 254 : Code, s. 32.

4. Judgment on appeal to superior court against putative father. If the jury

at term finds that the person accused is the father of the child, then the judge

shall make the order for the maintenance and for costs of proceeding, and shall

take bond from the defendant and his sureties for the maintenance of the child

and to indemnify the coiinty and pay the costs; and, in default thereof, may
imprison the defendant.

Rev., s. 255 ; Code, s. 32.

5. Woman's examination presumptive evidence. Upon the trial of the issue

of paternity whether before the justice or at term, the examination of the woman
taken and returned, shall be presumptive evidence against the person accused,

subject to be rebutted by other evidence which may be introduced by the de-

fendant.

Rev., s. 255 ; Code, s. 32.

6. Upon appeal parties and witnesses recognized. When an appeal is taken

the justice shall recognize the person accused of being the father of the child with

sufficient surety for his appearance at the next term of the superior court for the

county, and to abide by and perform the order of the court. The justice shall

also recognize the woman and other witnesses to appear at the superior court,

and shall return to the court the original papers in the proceeding and a tran-

script of his proceedings as required in other eases of appeal. If the putative

father fails to appear, unless for good cause shown, the judge shall direct the

issue of paternity to be tried. If the issue is found against the person accused,

he shall order a capias or attachment to be issued for the father, and may also

enter up judgment against the father and his surety on his recognizance.

Rev. s. 257 : Code, s. 33.

7. Putative father out of county. If the putative father escapes or is in any
other county than that of the justice issuing the warrant, it shall be issued,

indorsed, executed and returned as provided in warrants in criminal actions.

Rev., s. 256; Code, s. .32.

8. Continuance till birth of child. When the judge or justice, as the case

may be, trying the issue of paternity, deems it proper, he may continue the case

until the woman is delivered of the child. When a continuance is granted, the

court shall recognize the person accused of being the father of the child with

surety for his appearance either at the next term of the court or at a time to be

fixed by the justice granting the continuance, which shall be after the delivery of

the woman.
Rev., s. 258; Code. s. 34.

9. Allowance and bond. When the issue of paternity is foiind against the

putative father, or when he admits the paternity, the judge or justice shall make
an allowance to the woman not exceeding the sum of fifty dollars, to be paid in

5 65
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such installments as the judge or justice shall see tit, and he shall give bond to

indemnify the county as prescribed by law ; and in default of such payment he
shall be committed to prison.

Rev., s. 259 ; Code, s. 35.

10. Action barred in three years after birth. All examinations upon oath to

charge any man with being the father of a bastard child shall be taken within
three years next after the birth of the child, and not after.

Rev., s. 260; Code. s. 36.

11. Execution for maintenance. When the judge or justice charges the father

of a bastard child with its maintenance and the father neglects to pay the same,

then the judge or justice, upon application of the party aggrieved, notice being

served on the defendant at least ten days before the return day stated in the

notice, or such notice being returned by the sheriff or constable that the defend-

ant is not to be found, may order an execution against the property of the father

for such sum as the court shall adjudge sufficient for the maintenance of the

bastard child.

Rev., s. 201 : Code, s. .37.

12. Putative father when committed or apprenticed. In all cases arising under

this chapter, when the putative father is charged with costs or the payment of

money for the support of a bastard child, and he is, by law, subject to be com-

mitted to prison in default of paying the same, it is competent for the court to

sentence him to the house of correction for such time not exceeding twelve months,

as the court may deem proper. The putative father, at his discretion, instead

of being committed to prison or to the house of correction, may bind himself as

an apprentice to any person whom he may select, for such time and at such price

as the court may direct. The binding shall be by indenture in open court, and
the price obtained shall be paid to the county treasurer. On the indenture being

signed by the judge of the court and by the master receiving such apprentice,

the person thus bound shall be treated and regarded as an apprentice in all

matters except -education.

Rev., s. 262 ; Code, s. 38.

13. Legitimation of bastards. The putative father of any illegitimate child

may apply by petition in writing to the superior court of the county in which

he resides, praying that such child may be declared legitimate ; and if it appears

that the petitioner is reputed the father of the child, the court may thereupon

declare and pronounce the child legitimated ; and the clerk shall record the decree.

Rev., s. 263; Code, s. 39.

14. Effects of legitimation. The effect of such legitimation shall extend no

furtlier than to impose upon the father all the obligations which fathers owe to

their lawful children, and to enable the child to inherit from the father only his

real estate, and also to entitle such child to the personal estate of his father, in

the same manner as if he had been born in lawful wedlock. In case of death

and intestacy, the real and personal estate of such child shall be transmitted and
distributed according to the statute of descents and distribution among those who
would be his heirs and next of kin in case he had been born in lawful wedlock.

Rev., s. 264; Code, s. 40.

i



15 BASTARDY Ch. 7

15. Legitimation by subsequent marriage. When the mother of any bastard

child and the reputed father of such child shall intermarry or shall have inter-

married at any time after the birth of such child, the child shall in all respects

after such intermarriage be deemed and held to be legitimate and entitled to all

the rights in and to the estate, real and personal, of its father and mother that it

would have had had it been born in lawful wedlock.

1917, c. 219, s. 1.
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BONDS
Art. 1. Official Bonds.
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4. Annual examination of bonds ; keeping good ; increase.

5. Effect of failure to renew bond.
6. Justification of sureties.

7. Action against officer to compel justification ; office vacated ; successor appointed.
8. Successor to give bond ; official bonds to be liabilities.
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22. Mortgage in lieu of bond required to be given.
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25. Clerk of court may give surety by mortgage deposited with register.
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2S. When additional security required.

Art. 4. Actions on Bonds.

29. Bonds in actions payable to court officer to be sued on in name of state.

30. On official bonds injured party sues in name of state ; successive suits.

31. Complaint must show party in interest; election to sue officer individually.
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33. Officer unlawfully (U'taining money liable for damages.
34. Evidence against principal admissible against sureties.

35. Officer liable for negligence in collecting debt.

Art. 1. Official Bonds

1. Irregularities not to invalidate. When any instrument is taken by or re-

ceived under the sanction of the board of county commissioners, or by any person

or persons acting under or in virtue of any public authority, purporting to be a

bond executed to the state for the performance of any duty belonging to any
office or appointment, such instrument, notwithstanding any irregularity or in-

validity in the conferring of the office or making of the appointment, or any
variance in the penalty or condition of the instrument from the provision pre-

scribed by law, shall be valid and may be put in suit in the name of the state for

the benefit of the person injured by a breach of the condition thereof, in the
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same manner as if the office had been duly conferred or the appointment duly

made, and as if the penalty and condition of the instrument had conformed to

the provisions of law : Provided, that no action shall be sustained thereon because

of a breach of any condition thereof or any part of the condition thereof which

is contrary to law.

Rev., s. 279 : Code. s. 1891 ; R. C, c. 7S. s. 9 ; 1,S42. c. 61 ; 1869-70, c. 169, s. 16.

2. Penalty for officer acting without bond. Every person or officer of whom
an official bond is required, who presumes to discharge any duty of his office

before executing such bond in the manner prescribed by law, is liable to a for-

feiture of five hundred dollars to the use of the state for each attempt so to

exercise his office.

Rev., s. 278; Code. s. 1882 ; R. C, c. 78, s.- 8. •

3. Condition and term of official bonds. Every clerk, treasurer, sheriff, coro-

ner, register of deeds, surveyor, and every other officer of the several counties

who is required by law to give a bond for the faithful performance of the duties

of his office, shall give a bond for the term of the office to which such officers are

chosen, respectively.

Rev., .s. 308 : Code, s. 1874 ; 1869-70, c. 169 ; 1876-7, c. 275. s. 5 ; 1895, c. 207. s. 4 : 1899,

c. 54. s. 54.

4. Annual examination of bonds; keeping good; increase. The bonds shall be

carefully examined on the first Monday in December of every year, and if it

appears that the security has been impaired, or for any cause become insufficient

to cover the amount of money or property or to secure the faithful performance

of the duties of the office, then the bond shall be renewed or strengthened, the

insufficient security increased within the limits herein prescribed, and the im-

paired security shall be made good; but no renewal, or strengthening, or addi-

tional security shall increase the penalty of said bond beyond the limits herein

prescribed for the term of office.

Rev., s. 308; Code. s. 1874; 1869-70. o. 169; 1876-7, c. 275, s. 5; 1895, f. 207, s. 4; 1899, c.

54. s. .54.

5. Effect of failure to renew bond. Upon the failure of any such officer to

make such renewal of his bond, it is the duty of the board of commissioners, by
an order to be entered of record, to declare his office vacant, and to proceed

forthwith to appoint a successor, if the power of filling the vacancy in the par-

ticular case is vested in the board of commissioners ; but if otherwise, the said

board shall immediately inform the proper person having the power of appoint-

ment of the fact of such vacancy.

Rev., s. 309 ; Code, .s. 1875 : 1869-70, c. 169. s. 2.

6. Justification of sureties. Every surety on an official bond required by law
to be taken or renewed and approved by the board of commissioners, shall take

and subscribe an oath before the chairman of the board or some person authorized

by law to administer an oath, that he is worth a certain sum (which shall be not

less than one thousand dollars) over and above all his debts and liabilities and
his homestead and personal property exemptions, and the sum thus sworn to

shall in no case be less in the aggregate than the penalty of the bond. But
nothing herein shall be construed to abridge the power of the said board of
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commissioners to require the personal presence of any such surety before the

board when the bond is offered, or at such subsequent time as the board may fix

for examination as to his financial condition or other qualifications as surety.

Kev., s. 310; Code, s. 1876; 18G9-70, c. 169, s. 3; 1879, c. 207; 1889, c. 7; 1891, c. 385;
1901, c. 32.

7. Action against officer to compel justification; office vacated; successor

appointed. When oath is made before any judge of the superior court by five

respectable citizens of any county within his district that after diligent inqiiiry

made they verily believe that the bond of any officer of such county, which has

been accepted by the board of commissioners, is insufficient either in the amount
of the penalty or in the ability of the sureties, it is the duty of such judge to

cause a notice to be served upon such officer requiring him to appear at some
stated time and place and justify his bond by evidence other than that of him-

self or his sureties. If this evidence so produced fails to satisfy the judge that

the bond is sufficient, both in amount and the ability of the sureties, he shall give

time to the officer, not exceeding twenty days, to give another bond, the judge
fixing the amount of the new bond, when there is a deficiency in that particular.

And upon failure to give a good bond to the satisfaction of the judge within

the twenty days, he shall declare the office vacant, and if the appointment be with

himself, he shall immediately proceed to fill the vacancy; and if not, he shall

notify the persons having the appointing power that they may proceed as afore-

said.

Rev., s. 316: Code. s. 1885: 1874-5, c. 120.

8. Successor to give bond; official bonds to be liabilities. The person so ap-

pointed shall give bond before the judge, and the bond so given shall in all

respects be subject to the requirements of the law in relation to official bonds;

and all official bonds shall be considered debts and liabilities.

Rev., s. 317 : Code. s. 1886 ; 1874-5. c. 120, s. 2.

9. Judge to file statement of proceedings with commissioners. When a va-

cancy is declared by the judge, he shall file a written statement of all his pro-

ceedings with the clerk of the board of commissioners, to be recorded by him.

Rev., s. 318: Code, s. 1887; 1874-5. c. 120, s. 3.

10. Approval, acknowledgment and custody of bonds. The approval of all

official bonds taken or renewed by the board of commissioners shall be recorded

by their clerk. Every such bond shall be acknowledged by the parties thereto

or proved by a subscribing witness, before the chairman of the board of commis-

sioners, or before the clerk of the superior court, registered in the register's

office in a separate book to be kept for the registration of official bonds, and the

original bond, with the approval of the commissioners endorsed tliereon and
certified by their chairman, shall be deposited with the clerk of the superior

court, except the bond of said clerk, which shall be deposited witli tlie register

of deeds for safe keeping.

Rev., s. 311 : Code, s. 1877 ; 1869-70. c. 169, s. 4 ; 1879, c. 207, s. 2.

11. Votes of commissioners on approval recorded; penalty. It is the duty of

the clerk of the board of commissioners to record in the proceedings of the board

70
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the names of those eommissiouers who are present at the time of the approval of

any official bond, and who vote for such approval. Every clerk neglecting to

make such record, besides other punishment, shall forfeit his office. Any commis-

sioner may cause his written dissent to be entered on the records of the board.

Rev., s. 312 ; Code, ss. 1878, 1881 ; 1869-70, c. 169, ss. 5, 8 ; R. C, c. 78, s. 7 ; 1790, c. 327

;

1809, c. 777.

12. When commissioner liable as surety. Every commissioner who approves

an official bond, which he knows to be, or which by reasonable diligence he could

have discovered to have been, insufficient in the penal sum, or in the security

thereof, shall be liable as if he were a surety thereto, and may be sued accordingly

by any person having a cause of action on said bond.

Rev., s. 313 ; Code, s. 1879 ; 1869-70, c. 169, s. 6.

13. Record of board conclusive as to facts stated. In all actions under the

preceding section, a copy of the proceedings of the board of commissioners in

the particular case, certified by their clerk under his hand and the seal of the

county, is conclusive evidence of the facts in such record alleged and set forth.

Rev., s. 314 : Code, s. 1881 ; 1869-70, c. 169, s. 8.

14. Person required to approve bond not to be surety. No member of the

board of commissioners, or any other person authorized to take official bonds,

shall sign as surety on any official bond, upon the sufficiency of which the board
of which he is a member may have to pass.

Rev., s. 315 : Code. s. 1887 ; 1874-5, c. 120. s. 3.

Art. 2. Bonds ix Surety Company

15. State officers may be bonded in surety company. All persons who are

required to give bond to the state of North Carolina to be received by the gov-

ernor or by any department of the state government, in lieu of personal security,

may give as security for said bond and for the performance of the duties named
in the said bond any indemnity or guaranty company authorized to do business

in the state of North Carolina, subject to such regulations as the governor or

department may prescribe, and with power in them to demand additional security

at any time. Any person presenting any indemnity or guaranty company as

surety shall accompany his bond with a statement of the insurance commissioner

as to the condition of such company as required in this Revisal.

Rev., s. 272 ; 1901, c. 754.

XoTE. For certitioate of solveiic-y and iusolveiicy of siu'ety companies, see Insurance.

16. Surety company sufficient surety on bonds and undertakings. A bond
or undertaking by the laws of North Carolina required or permitted to be given

by a public official, fiduciary, or a party to an action or proceeding, conditioned

for the doing or not doing of an act specified therein shall be sufficient when it is

executed or guaranteed by a corporation authorized in this state to act as

guardian or trustee, or to guarantee the fidelity of persons holding places of

public or private trust, or to guarantee the performance of contracts, other than

insurance policies, or to give or guarantee bonds and undertakings in actions

or proceedings.
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The bond or undertaking of a corporation having such power shall be sufficient,

although the law or regulation in accordance with which it is given requires two
or more sureties, or requires the sureties to be residents or freeholders. But the

clerk of the superior court may exercise his discretion as to accepting such a

corporation's surety on the bonds of fiduciaries or parties to actions or pro-

ceedings.

Rev., s. L'T.-!: 1895. c-. 270; 1S!)<), c. 54, s. 45; 1901. c. 700.

16a. Clerk to notify county commissioners of condition of company. Each
clerk of the superior court shall furnish the chairman of the board of county

commissioners of his county with notice of each surety company licensed in this

state, and of each surety company whose license has been revoked, in which any
officer of the county has been bonded.

Rev., ss. 295, 480.3.

17. Release of company from liability. A company executing such bond,

obligation or undertaking, may be released from its liability or security on the

same terms as are or may be by law prescribed for the release of individuals upon
any such bonds, obligations or undertakings.

Uev., s. 274; 1899, c. 54, s. 48.

18. Company not to plead ultra vires. Any company which executes any
bond, obligation or undertaking under the provisions of this article is estopped,

in any proceeding to enforce the liability which it assumes to incur, to deny its

corporate power to execute such instrument or assume such liability.

Hev.. s. 275: 1899. o. 54. s. 49; 1901. c. 70(5. s. 1. subsec. 5.

19. Failure to pay judgment is forfeiture. If a surety company against

which a judgment is recovered fails to discharge the same within sixty days from

the time such final judgment is rendered, it shall forfeit its right to do business

in this state, and the insurance commissioner sliall cancel its license.

Kcv., s. 275; 1901. c. 706. s. 1. suh.seo. 5.

20. On presentation of proper bond officer to be inducted. Upon presentation

to the person authorized by law to take, accept and file official bonds, of any bond
duly executed in the penal sum required by law by the officer chosen to any such

office, as principal, and by any surety company, as security thereto, whose insur-

ance or guaranty is accepted as security upon the bonds of United States bonded
officials (such insurance company having complied with the insurance laws of

the state of North Carolina), or by any other good and sufficient security thereto,

such bond shall be received and accepted as sufficient, and the principal thereon

shall be inducted into office.

Rev., s. 270; 1899, c. .54, s. .58; 1901. o. 706. s. 1. sulisec. 5.

21. Expense of fiduciary bond charged to fund. A receiver, assignee, trustee,

committee, guardian, executor or administrator, or other fiduciary required by
law to give a bond as such, may include as part of his lawful expenses such sums
paid to such companies for such suretyship not exceeding one-half of one per

cent per annum on the account of such bonds as the clerk, judge or court may
allow.

Rev , s. 277 : 1901. c. 700. s. 1, siihsw. 5.

XoTF.. For riMiuisitcs for siirct.v conipaiiies to lie itccepted as hoiidsmeu. see Insurance.

72



BO^^DS—Akt. 8 Cii. 8

Ai;t. :l Moktcjaop: i.\ Liei' of Bond

22. Mortgage in lieu of bond required to be given. An administrator, execu-

tor, guardian, collector or receiver, or an officer required to give an official bond,

or the agent or surety of such person or officer, may execute a mortgage on real

estate, of the vali;e of the bond required to be given by him to the state of North
Carolina, conditioned to the same effect as the bond should be, were the same
given, with a power of sale, which power of sale may be executed by the clerk

of the superior court, with whom said mortgage shall be deposited, upon a breach

of any of the conditions of said mortgage, after advertisement for thirty days.

liev.. s. 265 ;• Code. s. 11,S; lS74-.'5. c. 1<«, s. 2,

23. Mortgage in lieu of security for appearance, costs, or fine. Any person

required to give a bond or undertaking, or required to enter into a recognizance

for his appearance at any court, in any criminal proceeding, or for the security

of any costs or fine in any criminal action, may also execute a mortgage on real

or personal property of the vahie of such bond or recognizance, payable to the

state of North Carolina, conditioned as such bond or recognizance would be

required, with power of sale, which power shall be executed by the clerk or

justice of the peace in whose court said mortgage is executed, upon a breach of

any of the conditions of said mortgage.

Where such mortgage upon real property is executed before a justice of the

peace the power of sale shall be enforced by tlie clerk of the court of the county

in which the criminal proceeding is had.

No such mortgage on real property executed for the security for costs or fine

sliall allow a longer time for payment of said costs or fine than six months from
the execution thereof, and no mortgage on personal property a longer time than

three months, except in cases of appeal, when the time allowed shall be counted

from the date of the final decision in the cause.

All legitimate expenses of sale, which shall only be made after due advertise-

ment according to law, shall be paid out of the proceeds of the sale of the mort-

gaged property, as shall also the following fees, to wit : F'or each sale of real

property mortgaged under this section the clerk shall receive two dollars, and
for each sale of personal property mortgaged under this section the clerk or

justice of the peace who enforces the power of sale shall receive one dollar.

Rev., s. 2()G: Code. s. 120: 1S74-.5. ,-. lO.S. s. .S : 1W)1. c. 42.5, ss. 1, 2, .3.

24. Cancellation of mortgage in such proceedings. Any mortgage given by
any person in lieu of bond or undertaking or recognizance for his appearance at

any court in any criminal proceeding, or for the security of any cost or fine in a

criminal action, which has been registered, when the party made his appearance

at the court to which he was bound and did not depart the court without leave,

or paid the cost or fine required, may be canceled or discharged by the clerk of

the court of the county where such action was pending by entry of
'

' satisfaction
'

'

upon the margin of the record where such mortgage is recorded, in the presence

of the register of deeds or his deputy, who shall subscribe his name as a witness

thereto, and such release shall have the effect to discharge and release all the

right, title and interest of the state of North Carolina in and to the property

described in such mortgage.

Rev., s. 267 ; 1905, c. 106.
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25. Clerk of court may give surety by mortgage deposited with register. In

all cases where the clerk of the superior court may be required to give surety, he
may deposit a mortgage with the register of deeds, payable to the state, and
conditioned, as the bond would have been required, with power of sale. The
power of sale shall be executed by the register of deeds, upon a breach of any
of the conditions of said mortgage; and the register of deeds shall in all cases

immediately register the same, at the expense of the said clerk.

Kev., s. 26.8; Code, s. 122; 1874-5, c. 103, s. 6.

26. Mortgage in lieu of bond to prosecute or defend in civil case. It is lawful

for any person desiring to commence any civil action or special proceeding, or to

defend the same, his agent or surety, to execute a mortgage on real estate of the

value of the bond or undertaking, required to be given at the beginning of said

action, or at any stage thereof, to the party to whom the bond or undertaking

would be required to be made, conditioned to the same effect as such bond or

undertaking, with power of sale, which power of sale may be executed upon a

breach of any of the conditions of the said mortgage after advertisement for

thirty days.

Kev.. s. 269: Code. k. 117; ls74-r}, c. 103. s. 1.

27. Affidavit of value of property required. In all cases where a mortgage is

executed, as hereinbefore permitted, it is the duty of the clerk of the court in

which it is executed, or of the justice, to require an affidavit of the value of the

property mortgaged to be made by at least one witness not interested in the

matter, action or proceeding in which the mortgage is given.

Rev., s. 270 ; Code, s. 121 ; 1874-5, c. 103, s. 4.

28. When additional security required. If, from any cause, the property

mortgaged in lieu of a bond becomes of less value than the amount of the bond
in lieu of which the mortgage is given, and it so appears upon affidavit of any
person having any interest in the matter as a security for which the mortgage
was given, it is the duty of the mortgagor to give additional security by a deposit

of money, or the execution of a mortgage on more property, or justify as required

in cases where bond or undertaking is given.

Rev., s. 271 ; Code, s. 119 ; 1874-5, c, 103, s. 5.

Aet. 4. Actions ox Boxds

29. Bonds in actions payable to court officer to be sued on in name of state.

Bonds and other obligations taken in the course of any proceeding at law, under

the direction of the court, and payable to any clerk, commissioner, or officer oi

the court, for the benefit of the suitors in the cause, or others having an interest

in such obligation, may be put in suit in the name of the state.

Rev., s. 280 ; Code, s. 51 ; R. C, c. 13, s. 11.

30. On official bonds injured party sues in name of state; successive suits.

Every person injured by the neglect, misconduct, or misbehavior in office of am^
clerk of the superior court, register, entry-taker, surveyor, sheriff, coroner,

constable, county treasurer, or other officer may institute a suit or suits against

said officer or any of them and their sureties upon their respective bonds for tlie

due performance of their duties in office in the name of the state, without any

74



30 BOXDS—Ai;t. 4 Ch. 8

assignment thereof ; and no such bond shall become void upon the first recovery,

or if judgment is given for the defendant, but may be put in suit and prosecuted

from time to time until the whole penalty is recovered; and every such officer

and the sureties on his official bond shall be liable to the person injured for all

acts done by said officer by virtue or under color of his office.

Rev., s. 281; Code. s. 1883: R. C. o. 78. s. 1: 1798. e. 884. s. 1: 1833, e. 17: 1825, c. 9;
1869-70, c. 169, s. 10,

31. Complaint must show party in interest; election to sue officer individually.

Any person who brings suit in manner aforesaid shall state in his complaint

on whose relation and in whose behalf the suit is brought, and he shall be entitled

to receive to his own use the money recovered ; but nothing herein contained shall

prevent such person from bringing at his election an action against the officer

to recover special damages for his injury.

Rev., s. 282 ; Code, s. 18.84 ; R, C. c. 78. s. 2 ; 1793, c. 384, ss, 2, 3 ; 1869-70, c. 169, s. 11.

32. Summary remedy on official bond. When a sheriff', coroner, constable,

clerk, county or town treasurer, or other officer, collects or receives any money
by virtue or under color of his office, and on demand fails to pay the same to

the person entitled to require the payment thereof, the person thereby aggrieved

may move for judgment in the superior court against such officer and his sureties

for anj^ sum demanded; and the court shall try the same and render judgment
at the term when the motion shall be made, but ten days notice in writing of the

motion must have been previously given.

Rev,, s. 283; Code, s. 1889; R. C, c, 78, s. 5; 1819, o. 1(102: 1869-70, c. 169, s. 14; 1876-7,

c, 41, s, 2.

33. Officer unlawfully detaining money liable for damages. When money
received as aforesaid is unlawfully detained by any of said officers, and the same
is sued for in any mode whatever, the plaintiff' is entitled to recover, besides the

sum detained, damages at the rate of twelve per centum per annvim from the

time of detention until payment.

Rev., s, 284; Code, s. 1890; R. C, c. 78. s. 9; 1819, c. 1002, s. 2; 1868-9, c. 169,

34. Evidence against principal admissible against sureties. In actions brought

upon the official bonds of clerks of courts, sheriffs, coroners, constables, or other

public officers, and also upon the bonds of executors, administrators, collectors

or guardians, when it may be necessary for the plaintiff to prove any default of

the principal obligors, any receipt or acknowledgment of sueli obligors, or any
other matter or thing which, by law would be admissible and competent for or

toward proving the same as against him, shall in like manner be admissible and
competent as presumptive evidence only against all or any of his sureties who
may be defendants with or without him in said actions.

Rev,, s. 285; Code, s. 1345; R. C, c. 44. s. 10; 1844, c 38; 1881, c, 8,

35. Officer liable for negligence in collecting debt. When a claim is placed in

the hands of any sheriff', coroner or constable for collection, and he does not use

due diligence in collecting the same, he shall be liable for the full amount of the

claim notwithstanding the debtor may have been at all times and is then able to

pay the amount thereof.

Rev., s, 286; Code, s. 1888; R, C, c. 78, s. 8; 1844, c. 64; 1869-70, c, 169, s. 12.

Note. For particular classes of bonds allowed as investments to fiduciaries, see Trustees.



CHAPTER 9

BOUNDARIES

1. .SiHK-ial pi'oceeclings to establisb.
2. Occupation sufficient ownership,
o. Procedure.
4. Surveys in disputed boundaries.

1. Special proceeding to establish. The owner of land, any of whose bound-
ary lines are in dispute, may establish any of such lines by special proceedings

in the superior court of the county in which the land or any part thereof is

situated.

Rev., s. 325 ; ISO?,, c. 22.

2. Occupation sufficient ownership. Tlie occupation of land constitutes suffi-

cient ownership for the purposes of this chapter.

liev.. s. .•!2(i : 1S!)3. c. 22 : 190r,. c. 21.

3. Procedure. /. Pftltion ; summons; heurin<j. The owner shall iile his pe-

tition under oath stating therein facts sufficient to constitute the location of such

line as claimed by him and making defendants all adjoining owners whose

interest may be affeced by the location of said line. The clerk shall thereupon

issue summons to the defendants as in other cases of special proceedings. If the

defendants fail to answer, judgment shall be given establishing the line according

to petition. If the answer deny the location set out in the petition, the clerk

shall issue an order to the county surveyor or, if cause shown, to any competent

surveyor to survey said line or lines according to the contention of both parties,

and make report of the same with a map at a time to be fixed by the clerk, not

more than thirty days from date of order ; to which time the cause shall be con-

continued. The cause shall then be heard by the clerk upon the location of said

line or lines and judgment given determining the location thereof.

..i. Aj)/:('(il'f<) term. Either party may within ten days after such detcnnina-
tion by the clerk serve notice of appeal from the ruling of the clerk determining

the said location. When notice of appeal is served it shall be the duty of the

clerk to transmit the issues raised before him to the next term of the superior

court of the county for trial by a jury, when the question shall be heard de novo.

S. ^uri-i^ij (ifler jiKUjineid. When final judgment is given in the proceeding

the cotirt shall issue an order to the surveyor to run and mark the line or lines

as determined in the judgment. The surveyor shall make report including a

map of the line as determined, which shall be filed with the judgment roll in

the cause and entered with the judgment on the special proceedings docket.

J^. Procedure m in specud /;roceediit(/s. The procedure un(l(>r this chapter

the jurisdiction of the court, and the right of appeal shall, in all respects, be

the same as in special proceedings except as herein modified.

Rev., s. 32G : 1S98. c. 22 ; 190:^., c. 21.
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4. Surveys in disputed boundaries. When in any suit pending in the supe-

rior court, the boundaries of lauds are drawn in question, the court may, if

deemed necessary, order a survey of the lands in dispute, agreeable to the boun-

daries and lines expressed in each party's titles, and such other surveys as shall

be deemed useful; which surveys shall be made by two surveyors appointed by
the court, one to be named by each of the parties, or by one surveyor, if the

parties agree ; and the surveyors shall attend according to the order of the court,

and make the surveys, and shall make as many accurate plans thereof as shall be

ordered by the court ; and for such surveys the court shall make a proper allow-

ance, to be taxed as among the costs of the suit.

Rev., s. 1504 ; Code, s. 939 ; R. C, c. 31. s. 119 ; 1779, c. 157 ; 1786, c. 252.



CHAPTER 10

BURNT AND LOST RECORDS

1. Copy of destroyed record as evidence ; raay be recorded.
2. Originals may be again recorded.
3. Establishing boundaries and interest, where original and copy destroyed.
4. Copy of lost will may be probated.
5. Copy of lost will as evidence ; letters to issue.

6. Establishing contents of will, where original and copy destroyed.
7. Perpetuating destroyed judgments and proceedings.
8. Color of title under destroyed instrument.
9. Action on destroyed official bond.

10. Destroyed witness tickets ; duplicates may be filed.

11. Replacing lost official conveyances.
12. Court records as proof of destroyed instruments set out therein.

13. Copies contained in court records may be recorded.
14. Rules for petitions under this chapter.

15. Records allowed under this chapter to have effect of original records.

16. Destroyed court records proved prima facie by recitals in conveyances executed
before their destruction.

17. Conveyances reciting court records prima facie evidence thereof.

18. Court records and conveyances to which chapter extends.
19. Local, Moore County ; certain records presumed burned.
20. Local : Buncombe, Haywood, Madison, and Yancey ; destroyed court records

therein.

1. Copy of destroyed record as evidence; may be recorded. When the office

of any registry is destroyed by fire or other accident, and the records and other

papers thereof are burnt or destroyed, the copies of all such proceedings, instru-

ments and papers as are of record or registry, certified by the proper officer,

though without the seal of office, shall be received in evidence whenever the

original or duly certified exemplifications would be. Such copies, when the court

is satisfied of their genuineness, may be ordered to be recorded or registered.

Rev., s. 327 ; Code, s. 55.

2. Originals may be again recorded. All original papers, once admitted to

record or registry, whereof the record or registry is destroyed, may, on motion,

be again recorded or registered, on such proof as the court shall require.

Rev., s. 328 ; Code, s. 56.

3. Establishing boundaries and interest, where original and copy destroyed.

When any conveyance of real estate, or of any right or interest therein, is lost,

the registry thereof being also destroyed, any person claiming under the same
may cause the boundaries thereof to be established in the manner provided in

the chapter entitled Boundaries, or he may proceed in the following manner to

establish both the boundaries and the nati;re of his estate

:

He shall file his petition before the clerk of the superior court, setting forth

the whole substance of the conveyance as truly and specifieally as he can, the

location and boundaries of his land, whose land it adjoins, the estate claimed

therein, and a prayer to have his own boundaries established and the nature of

his estate declared.

All persons claiming any estate in the premises, and those whose lands adjoin

shall be notified gi the proceedings. Unless they or some of them, by answer on
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oath, deny the truth of all or some of the matters alleged, the clerk shall order

a surveyor to run and designate the boundaries of the petitioner's land, and

return his survey, with a plot thereof, to court. This, when confirmed, shall,

with the declaration of the court as to the nature of the estate of the petitioner,

be registered and have, as to the persons notified, the effect of a deed for the

same, executed by the person possessed of the same next before the petitioner.

But in all cases, however, wherein the process of surveying is disputed, and the

surveyor is forbidden to proceed by any person interested, the same proceed-

ings shall be had as under the chapter entitled Boundaries.

If any of the persons notified deny by answer the truth of the conveyance,

the clerk shall transfer the issues of fact to the superior court at term, to be

tried as other issues of fact are required by law to be tried ; and on the verdict

and the pleadings, the judge shall adjudge the rights of the parties, and declare

the contents of the deed, if any deed is found by the jury, and allow the regis-

tration of such judgment and declaration, which shall have the force and effect

of a deed.

Rev., s. 328 ; Code, s. 5G.

4. Copy of lost will may be probated. In counties where the original wills

on file in the office of the clerk of superior court, and will-books containing copies,

are lost or destroyed, if the executor or any other person has preserved a copy

of a will (the original being so lost or destroyed) with a certificate appended,

signed by a clerk of the court in whose office the will was, or is required to be

filed, stating that said copy is a correct one, this copy may be admitted to probate,

under the same rules and in the same manner as now prescribed by law for

proving wills. The proceedings in such cases shall be the same as though such

copy was the original offered for the first time for probate, except that the clerk

who signed such certificate shall, on oath, acknowledge his signature, or in case

it appears that he has died or left the state, then his signature shall be proved
by a competent witness; and the witness or witnesses to the original, who
may be examined, shall be required to swear that he or they signed in the

presence of the testator and by his direction a paper writing purporting to be

his last will and testament.

Iter., s. 329 ; Code, s. 57.

5. Copy of lost will as evidence; letters to issue. In any action or pro-

ceeding at law, where it becomes necessary to introduce such will to establish

title, or for any other purpose, a copy of the will and of the record of the pro-

bate, with a certificate signed by the clerk of the superior court for the county

where the will may be recorded, stating that said record and copy are full and
correct, shall be admitted as competent evidence; and when a copy of a will

is admitted to probate, the clerk shall thereupon issue letters testamentary.

Rev., s. 330 ; Code, s. 58.

6. Establishing contents of will, where original and copy destroyed. Any
person desirous of establishing the contents of a will destroyed as aforesaid,

there being no copy thereof, may file his petition in the office of the clerk of the

superior court, setting forth the entire contents thereof, according to the best

of his knowledge, information and belief. All persons having an interest under
the same shall be made parties, and if the triith of such petition is denied, the
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issues of fact shall be transferred to the superior court at term for trial by
a jury, whether the will was recorded, and if so recorded, the contents thereof,

and the declarations of the judge, shall be recorded as the will of the testator.

Any devisee or legatee is a competent witness as to the contents of every part

of said will, except such as may concern his own interest in the same.

Rev., s. 831 ; Code, s. 59.

7. Perpetuating destroyed judgments and proceedings. Every person desir-

ous of perpetuating the contents of destroyed judgments, orders or proceedings

of court, or any paper admitted to record or registration, or directed to be filed

for safe keeping, other than wills or conveyances of real estate, or some right or

interest therein, or any deed or other instrument of writing, required to be

recorded or registered but not having been recorded or registered, it being com-

petent to register or record said deed or other instrument at the time of its loss

or destruction, may file his petition in the court having jurisdiction of like

matters with the original proceeding, setting forth the substance of the whole

record, deed, proceeding, or paper, which he desires to perpetuate. If, on the

hearing, the court shall declare the existence of such record, deed, or proceeding,

or paper at the time of the burning of the office wherein the same was lodged

or kept, or other destruction thereof, and that the same was there destroyed, and
shall declare the .contents thereof, such declaration shall be recorded or regis-

tered, or filed, according to the nature of the paper destroyed.

Rev., s. 332; Code, s. 60.

8. Color of title under destroyed instrument. Every person who has been

in the continual, peaceable and quiet possession of land, tenements, or heredita-

ments, situated in the county, claiming, using and occupying them as his own,

for the space of seven years, under known boundaries, the title thereto being

out of the state, is deemed to have been lawfully possessed, under color of title,

of such estate therein as has been claimed by him during his possession, although

he may exhibit no conveyance therefor : Provided, that such possession com-

menced before the destruction of the registry office, or other destruction as

aforesaid, and also that any such person, or any person claiming by, througli

or under him, makes affidavit and produces such proof as is satisfactory to the

court that the possession was rightfully taken ; and if taken under a written

conveyance, that the registry thereof was destroyed by fire or other means, or

was destroyed before registry as aforesaid, and that neither the original, nor

any copy thereof, is in existence : Provided further, that such presumption shall

not arise against infants, persons of nonsane memory, and persons residing out

of the state, who were such at the time of possession taken, and were not therefore

barred, nor were so barred at the time of the burning of the office or other

destruction.

Rev., s. .S33 : Code, s. 61.

9. Action on destroyed official bond. Actions on official or other bonds lodged

in any office which are destroyed with the registry thereof, may be prosecuted

by i)etition against the principal and sureties thereto, and the proceedings shall

be as in the former courts of equity.

Rev., s, 334 : Code. s. 62.
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10. Destroyed witness tickets; duplicates may be filed. The court having

jurisdiction of the action may allow other witness tickets to be filed in place

of such as may be destroyed, upon the oath of the witness or other satisfactory

proof.

Rev., s. 335 ; Code, s. 63.

11. Replacing lost official conveyances. Where any conveyance executed by
any person, sheriff, clerk and master, or commissioner of court has been lost, and
registry thereof destroyed as aforesaid, and there is no copy thereof, such persons,

whether in or out of office, may execute another of like tenor and date, reciting

therein that the same is a duplicate, and such deed shall be evidence of the facts

therein recited, in all cases wherein the parties thereto are dead, or are incom-

petent witnesses to prove the same, to the extent as if it was the original

conveyance.

Rev., s. 336 ; Code, s. 64.

12. Court records as proof of destroyed instruments set out therein. The
records of any court in or out of the state, and all transcripts of such records,

and the exhibits filed therewith in any case, are admissible to prove the existence

and contents of all deeds, wills, conveyances, depositions and other papers,

copies whereof are therein set forth or exhibited in all cases where the records

and registry of such as were or ought to have been recorded and registered,

or the originals of such as were not proper to be recorded or registered, have
been destroyed as aforesaid, although such transcripts or exhibits have been

informally certified ; and when offered in evidence have the like effect as though
the transcript or record was the record of the court whose records are destroyed,

and the deeds, wills and conveyances, depositions and other papers therein copied

or therewith exhibited, w^ere original.

Rev., s. 337 ; Code. s. 65.

13. Copies contained in court records may be recorded. The copies afore-

said of all such deeds, wills, conveyances and other instruments proper to be

recorded or registered, as are mentioned in the preceding section, may be

recorded or registered on application to the clerk of the superior court, and due
proof that the original thereof was genuine.

Rev., s. 338 ; Code, s. 66.

14. Rules for petitions under this chapter. The following rules shall be

observed in petitions and motions under this chapter

:

1. The facts stated in every petition or motion shall be verified by affidavit

of the petitioner that they are true according to the best of his knowledge,

information, and belief.

2. The instrument or paper sought to be established by any petition shall be

fully set forth in its substance, and its precise language shall be stated when the

same is remembered.

3. All persons interested in the prayers of the petition or decree, shall be

made parties.

4. Petitions to establish a record of any court shall be filed at term in the

superior court of the county where the record is sought to be established. Other
petitions may be filed in the office of the clerk.

6 81



14 BURNT AND LOST EECORDS Cli. 10

5. The costs shall be paid as the court may decree.

6. Appeals shall be allowed as in all other cases, and where the error alleged

shall be a finding by the superior court at term, of a matter of fact, the same
may be removed on appeal to the supreme court, and the proper judgments
directed to be entered below.

7. It shall be presumed that any order or record of the court of pleas and
quarter sessions, which was made and has been lost or destroyed, was made by
a legally constituted eoiirt, and the requisite number of justices, without naming
said jiistices.

Rev., s. :539 : Code. s. 6i) : ISIKJ. c. 29.5.

15. Records allowed under this chapter to have effect of original records.

The records and registries allowed by the court in pursuance of this chapter

shall have the same force and effect as original records and registries.

Rev., s. 340 ; Code, s. 68.

16. Destroyed court records proved prima facie by recitals in conveyances

executed before their destruction. The recitals, reference to, or mention of

any decree, order, judgment or other record of any court of record of any county

in which the courthouse, or records of said courts, or both, have been destroyed

by fire or otherwise, contained, recited or set forth in any deed of conveyance,

paper writing, or other bona fide written evidence of title, executed prior to the

destruction of the courthouse and records of said county, by any executor or

administrator with a will annexed, or by any clerk and master, superior court

clerk, clerk of the court of pleas and quarter sessions, sheriff, or other officer,

or commissioners appointed by either of said courts, and authorized by law to

execute said deed or other paper writing, are deemed, taken and recognized

as true in fact, and are prima facie evidence of the existence, validity and bind-

ing force of said decree, order, judgment or other record so referred to or recited

in said deed, or paper writing, and are to all intents and purposes binding and
valid against all persons mentioned or described in said instrument of writing,

deed, etc., as purporting to be parties thereto, and against all persons who were
parties to said decree, judgment, order or other record so referred to or recited,

and against all persons claiming by, through or under them or either of them.

Itev., s. .341 ; Code, s. 69.

17. Conveyances reciting court records prima facie evidence thereof. Such

deed of conveyance, or other paper writing, executed as aforesaid, and regis-

tered according to law, may be read in any suit now pending or which may
hereafter be instituted in any court of this state, as prima facie evidence of the

existence and validity of the decree, judgment, order, or other record upon
which the same purports to be founded, without any other or further restoration

or reinstatement of said decree, order, jiulgment, or record, than is contained in

this chapter.

Rev., s. 342 ; Code, s. 70.

18, Court records and conveyances to which chapter extends. This chapter

shall extend to records of any court which has been, or may be destroyed by fire

or otherwise, and to any deed of conveyance, paper writing, or other bona fide

evidence of title executed before the destruction of said records.

Rev., s. 343; Code, s. 71.
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19. Local: Moore County; certain records presumed burned. In all cases

in Moore County of bonds, indentures, accounts, minutes, judgment rolls and all

other records that cannot be found on record or on file in the said clerk's office

after diligent search therefor by the clerk of the court, and cannot be otherwise

accounted for, the same having been on record or file therein on or before Sep-

tember fifth, one thousand eight hundred and eighty-nine, shall be presumed
to have been destroyed by fire. In all cases in which said bonds, indentures,

accounts, minutes, judgment rolls and other records or any part thereof have

been lost or destroyed and in which it may become necessary to use the same in

evidence, it shall be presumed that the same were executed, filed, audited or

adjudicated, as the case may be, in due and legal form and were in all respects

lawful records and documents.

Rev., s. 344 ; 1891, c. 55.

20. Local: Buncombe, Haywood, Madison and Yancey; destroyed court rec-

ords therein. Whenever any of the records of any of the courts in this state

have been burnt, lost or destroyed, and there is in existence any copy thereof,

or of any part of the same, duly certified, whether under the seal of the court

or otherwise, by any former clerk of said court, it shall be the duty of the

present clerk of said court, or any clerk of said court hereafter in office, upon
presentation to him of such capy and the payment of his lawful fees therefor,

to record said copy upon the minutes or records of said court; and after the

same shall have been so recorded the record then shall be used as and be taken

and deemed and shall have all the force and effect of the original record so

burnt, lost or destroyed; and such record thereof, or a copy of the same duly

certified by the clerk of said court, shall be in all respects competent in the

same way and manner as the original record in all the courts of this state. This

section shall apply only to the counties of Buncombe, Madison, Yancey and
Haywood.

Rev., s. 345; 1905, c. 308.



CHAPTER 11

CITIZENSHIP RESTORED
1. Petition filed.

2. When and where petition filed.

3. Notice given.

4. Hearing and evidence.
5. Decree.
G. Procedure in case of pardon or suspension of judgment.

1. Petition filed. Any person convicted of an infamous crime, whereby
the rights of citizenship are forfeited, desiring to be restored to the same, shall

file his petition in the superior court, setting forth his conviction and the punish-

ment inflicted, his place or places of residence, his occupation since his convic-

tion, the meritorious causes which, in his opinion, entitle him to be restored to

his forfeited rights, and that he has not before been restored to the lost rights of

citizenship.

Rev., s. 2675 ; Code, ss. 2938, 2940 ; R. C, c. 58, ss. 1, 3 ; 1840, c. 36, s. 4.

2. When and where petition filed. At any time after the expiration of

four years from the date of conviction, the petition may be filed in the supe-

rior court of the county in which the applicant is at the time of filing and
has been for five years next preceding a bona fide resident, or in the superior

court of the county, at term, where the indictment was found upon which the

conviction took place ; and in ease the petitioner may have been convicted of an

infamous crime more than once, and indictments for the same may have been

found in different counties, the petition shall be filed in the superior court of

that county where the last indictment was found.

Rev., s. 2676: Code, ss. 2940, 2941: 1897. c. 110: R. C, e. 58. ss. 3. 4: 1840. e. :!(;. s. 3.

3. Notice given. Upon filing the petition the clerk of the court shall adver-

tise the substance thereof, at the courthouse door of his county, for the space

of three months next before the term when the petitioner proposes that the

same shall be heard.

Itev.. s. 2677; Code, s. 2938: R. C. c. 58, s. 1; 1840, c. 36.

4. Hearing and evidence. The petition shall be heard by the judge at term,

at which hearing the court shall examine all proper testimony which may
be offered, either by the petitioner as to the facts set forth in his petition, or by
any one who may oppose the grant of his prayer. Tlie petitioner shall also prove

by five respectable witnesses, who have been acquainted with the petitioner's

character for three years next preceding the filing of his petition, that his charac-

ter for truth and honesty during that time has been good; but no deposition

shall be admissible fox this purpose unless the petitioner has resided out of this

state for three years next preceding the filing of the petition.

Rev., s. 2678; Code, ss. 2938. 2939; 1897, c. 110; 1901. c. .533; R. C. c. 58. ss. 1, 2; 1840,

c. 36.

5. Decree. At the hearing the court, on being satisfied of the truth of the

facts set forth in the petition, and on its being proved that the character of
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1

applicant for truth and honesty is good, shall decree his restoration to the lost

rights of citizenship, and the petitioner shall accordingly be restored thereto.

Rev., s. 2679 ; Code, s. 2938; R. C, c. 58, s. 1 ; 1840, c. 36.

6. Procedure in case of pardon or suspension of judgment. Any person con-

victed of any crime, whereby the rights of citizenship are forfeited, and the

judgment of the court pronounced does not include imprisonment anywhere,

and pardon has been granted by the governor, or the court suspended judgment
on payment of the costs and the costs have been paid, such person may be

restored to such forfeited rights of citizenship upon application, by petition,

to the judge presiding at any term of the superior court held for the county

in which the conviction was had, one year after such conviction. The petition

shall set out the nature of the crime committed, the time of conviction, the judg-

ment of the court, and that pardon has been granted by the governor, and also

that said crime was committed without felonious intent, and shall be verified

by the oath of the applicant and accompanied by the affidavits of ten reputable

citizens of the county, who shall state that they are well acquainted with the

applicant and that in their opinion the crime was committed without felonious

intent. No notice of the petition in such case shall be necessary, and no adver-

tisement thereof be made, but the same shall be heard by the judge, upon its pre-

sentation, during a term of court; and if he is satisfied as to the truth of the

matters set out in the petition and affidavits, he shall decree the applicant's

restoration to the lost rights of citizenship, and the clerk shall spread the decree

upon his minute docket : Provided, that in all cases where the court suspended
judgment it shall not be necessary to allege or prove that pardon has been granted

by the governor, and in such cases the petition may be made and the forfeited

rights of citizenship restored at any time after conviction.

Rev., s. 2680 ; 1899, ec. 44, 249 ; 1905, c. 547.



CHAPTER 12

CIVIL PROCEDURE

SUBCHAPTER 1. DEFINITIONS AND GENERAL PROVISIONS

1. Definitions.

1. Remedies.
2. Actions.

3. Special proceedings.
4. Kinds of action.

5. Criminal action.

6. Civil action.

7. When court means clerk.

Art. 2. General Provisions.

8. Remedies not merged.
9. One form of action.

10. Plaintiff and defendant.
11. How party may appear.
12. Feigned issues abolished and substituted.
13. Jurisdiction of clerk.

SUBCHAPTER 2. LIMITATIONS

Art. 3. Limitations. General Provisions.

14. When action commenced.
15. Run from accrual of cause of action : objection.

16. Deemed pleaded by insane party.
17. Disabilities.

18. Disability of marriage.
19. Cumulative disabilities.

20. Disability must exist when right of action accrues.
21. Defendant out of state ; when action begun or judgment enforced.
22. Death before limitation expires ; action by or against executor.
23. Time of stay by injunction or prohibition.

24. Time during controversy on probate of will or granting letters.

25. New action within one year after nonsuit.
26. New promise must be in writing.

27. Admission by partner or comaker.
28. Undisclosed partner.
29. Cotenants.
30. Applicable to actions by state.

31. Action on open account.
32. Not applicable to bank bills.

33. Actions against bank directors or stockholders.
34. Aliens in time of war.

Art. 4. I/imitations. Real Property.

35. Title against state.

36. Possession presumed out of state.

37. Such jiossession valid against claimants under state.

38. Seven years possession under color.

39. Within 20 years necessary.
40. Twenty years adverse possession.
41. Action after entry.

42. Possession follows legal title.

43. Tenant's possession is landlord's.

44. No title by possession of right of way.
45. No title by possession of public ways.

Art. 5. Limitations, Other Than Real Property.

46. Periods prescribed.
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47. Ten years.

48. Seven years.

49. Six years.

50. Five years.

51. Three years.

52. TvfO years.

53. One year.

54. Six months.
55. All other actions, ten years.

SUKGHAPTER 3. PARTIES
6. Pakties.

56. Real party in interest
;
grantees and assignees.

57. Suits for penalties.

58. Action by purchaser under judicial sale.

59. Action by executor or trustee.

60. Infants, etc., sue by guardian or next friend.

61. Infants, etc., defend by guardian ad litem.

62. Guardian ad litem to file answer.
63. Married women.
64. Who may be plaintiffs.

65. Who may be defendants.
66. Joinder of parties ; one may appear for class.

67. Persons severally liable.

68. Persons jointly liable.

69. New parties by order of court ; intervener.
70. Abatement of actions.

71. Procedure on death of party.

SUBCHAPTER 4. VENUE
7. Vexue.

72. Where subject of action situated
73. Where cause of action arose
74. Official bonds, executors and administrators
75. Domestic corporations
76. Foreign corporations
77. Actions against railroads.

78. Venue in all other cases.

79. Change of venue.
80. Removal for fair trial.

81. Affidavits on hearing for removal, when removal ordered.
82. Additional jurors from other counties.

83. Transcript on removal ; subsequent proceedings.

SUBCHAPTER 5. C0:MMENCEMENT OF ACTIONS

S. SUMMOXS.
S4. Civil actions commenced by.

85. Contents ; return ; seal.

86. Issues to several counties.

87. When directed to officer of adjoining county.
88. When officer must execute and return.
89. When issued within ten days of term.
90. Issued more than, served within, ten days of term.
91. When summons returned to second term.
92. Alias and pluries.

93. Discontinuance.
94. Service by reading.
95. Service by copy.
96. Service by publication.
97. Manner of publication.
98. When service by publication complete.
99. Jurisdiction acquired from service.
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10(1. Prciuf yf service.

101. Voluntary jiiipearaiice by defendant.
102. Personal service on nonresident.
103. Defeu.se after .ludgment on siibstituted service.

Art. 9. Prosecution Bonds.

104. Plaintiff's for costs.

105. Suit as pauper ; counsel.
106. Defendant's, for costs and damages in action for land.
107. Defense without bond.

Art. 10. Joint and Several Debtors.

108. Defendants jointly and severally liable.

109. Summoned after judgment: defense.
110. Pleading and proceedings same as in action.

Art. 11. Lis Pendens.

111. Filing of notice of suit.

112. Effect on subsequent purchasers.
11:1. Notice void imless action prosecuted.
114. Cancellation of notice.

114a. Local : Lis pendens in lUnicombe County.

SUBCHAPTER 6. PLEADINGS
Art. 12. Complaint.

115. First pleading and its tiling.

11(5. Contents.
117. What causes of action may be joined.

Art. 13. Defendant's Pleadings.

lis. Demurrer and answer.
119. When defendant appears and pleads.

120. Sham and irrelevant defenses.

Art. 14. Demitrrer.

121. (Jrounds for.

122. Must specify grounds.
12."!. ])i\ision of action when misjoinder.
124. Grounds not a]i]ieariiig in complaint.
125. Objection witivcd.

Art. 15. Answer.
126. Contents.
127. Debt for purchase money of land denied.

128. Counterclaim.
129. Several defenses.
130. Contributory negligence pleaded and proved.

Art. 16. Reply.

131. When tiled and cause at issue.

132. Contents : demurrer to answer.
133. Demurrer to reply.

Art. 17. Pleading, General Provisions.

134. Forms of pleadings.
135. Subscription and verification of pleadings.

136. Form of verification.

137. Verification by agent or attorney.
1.38. Verification l)y corporation or the state.

139. Verification before what officer.

140. When verification omitted ; use in criminal prosecutions.

141. Items of account; bill of particulars.

142. Pleadings construed liberally.

143. Time -for pleading enlarged.
144. Irrelevant, redundant, indefinite pleadings.

145. I'leading judgments.
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140. How coiHlitions iirecedcnt iileaded.

147. How instrumeut tor i)a.viiKut of mouey pleaded.
14S. How private statutes pleaded.
149. Pleadings in libel and slander.

150. Allegations not denied, deemed true.

151. Pleading lost, copy used.

Art. 18. AME^'DME^'TS.

152. Amendment as of course.

153. Pleading over after demurrer.
154. Amendment in discretion of court.

155. Amendment cliarging nature of action or relief ; elfect.

156. Unsubstantial defects disregarded.
157. Defendant sued in fictitious name ; amendment.
158. Supplemental pleadings.

159. Variance, material and immaterial.
160. Total failure of proof.

SUBCHAPTER 7. TRIAL AND ITS INCIDENTS
AkT. 19. TlUAL.

161. l^eliued.

162. How issue tried.

16.S. Issues of fact.

164. Issues of fact before tlie clerk.

165. Continuance before term, atfidavit.

166. Continuance during term.
167. Counter affidavits as to continuance.
168. Order of Imsiness.

169. Separate trials.

170. Judge to explain law. but give no opinion on facts.

171. Requests for instructions.
172. Instructions in writing: when to be taken to jury room.
17.3. Demurrer to evidence.
174. Waiver of jury trial.

175. Findin.gs of fact and conclusions of law by judge.
176. Exceptions to decision of court.

177. Proi'edure upon judgment on issue of law.

Art. 20. Reference.

178. By consent.
179. Compulsory.
180. How referee chosen or appointed.
181. Referees may administer oath.
182. Powers of referees at trial.

183. Testimony reduced to writing.
184. Report, review, and judgment.
185. Report, contents and effect.

Art. 21. Issues.

186. Defined.
187. Of law.

188. Of fact.

189. Order of trial.

190. Form and prei)aration.

Art. 22. Verdict.

191. General and special.

192. Special control general.

193. Character of, for different actions.

194. Jury to assess damages ; counterclaim.
195. Entry of verdict and judgment.
196. Exceptions.
197. Motion to set aside.
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SUBCHAPTER 8. JUDGMENT
Art. 23. Judgment.

198. Defiued.
199. By default fiual.

200. By default and inquiry.

201. By default for defendant.
202. Rendered in vacation.
203. On frirolous pleading.
204. Mistake, surprise, excusable neglect.

205. Stands until reversed.
206. For and against whom given; failure to prosecute.
207. Against married women.
208. Nonsuit not allowed after verdict. ,

209. Party dying after verdict.

210. On satisfaction of penalty bond.
211. When limited by demand in complaint.
212. When passes legal title.

213. Regarded as a deed and registered.

214. Certified registered copy evidence.
215. In action for recovery of personal property.
216. What judge approves judgment.
217. Judgment roll.

218. I>ocketed and indexed ; held as of first day of term.
219. Where and how docketed ; lien.

220. Of supreme court docketed in superior court ; lien.

221. Of federal court docketed; lien.

222. Paid to clerk ; docket credited ; transcript to other counties.
223. Clerk to pay money to party entitled.

224. Credits upon payments.
225. For money due on judicial sale.

226. Applicable to justices' courts.

Art. 24. Confession of Judgment.

227. When and for what.
228. Debtor to make verified statement.
229. Judgment ; execution ; installment debt.

Art. 23. Submission of Controversy Without Action.

230. Submission, affidavit, and judgment.
231. Judgment roll.

232. Judgment enforced ; appeal.

SUBCHAPTER 9. APPEAL
Art. 26. Appeal.

233. Writs of error abolished.

234. Certiorari, recordari, and supersedeas.
235. Appeal to supreme court ; security on appeal ; stay.

236. Who may appeal.

237. Appeal from clerk to judge.

238. Clerk to transfer issues of fact to civil issue docket.

239. Duty of clerk on appeal.

240. Duty of judge on appeal.

241. Judge determines entire controversy ; may recommit.
242. Appeal from suiwrior court judge.

243. Appeal from judge in special proceedings.

244. Interlocutory orders reviewed on appeal from judgment.
245. When appeal taken.

246. Entry and notice of appeal.

247. Case on appeal ; statement, service and return.

248. Settlement of case on appeal.

249. Clerk to prepare transcript.

250. Undertaking on appeal filing; waiver.
251. Justification of .sureties.

252. Notice of motion to dismiss ; new bond or deposit.

253. Appeals in forma pauperis; clerk's fees.
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254. Uudertakiug to stay execiitiou on money judgment.
255. How judgment for personal property stayed.
256. How judgment directing conveyance stayed.

257. How judgment for real property stayed.

258. Docket entry of stay.

259. Scope of stay ; security limited for fiduciaries.

260. Undertaking in one or more instruments.
261. Judgment not vacated by stay.

262. Judgment on appeal and on undertaking ; restitution.

263. Procedure after determination of appeal.

264. Appeal from justice heard de novo ; judgment by default ; appeal dismissed.

265. Appeal from justice docketed for trial de novo.
266. Plaintiff's cost bond on appeal from justice.

SUIU'HAI'TEK W. EXECUTION
Art. 27. P^xecution.

267. Judgment enfoi-ced by execution.
268. Kinds of ; signed by clerk : when sealed.

269. Against married woman.
270. Clerk to issue in six weeks

;
penalty.

271. Within three years as of course.

272. After three years by leave.

273. Issued from and returned to court of rendition.

274. To what counties issued.

275. Sale of land under execution.

276. When attested and returnable.

277. Execution against the person.
278. Defendant dying in execution ; new execution against property.
279. Form of execution.
280. Variance between judgment and execution.
281. Property liable to sale under execution.
282. Sale of trust estates ; purchaser's title.

283. Sheriff's deed on sale of equity of redemption.
284. Foi-thcoming bond for personal property.
285. Summary remedy on forthcoming bond.
286. Requirements of bond

;
possession and sale of property.

287. Entry of returns on judgment docket; penalty.
288. Cost of keeping livestock ; officer's account.
289. Purchaser of defective title ; remedy against defendant.
290. Cost on execution paid to clerk; penalty.

Akt. 28. Execution Sales.

291. How advertised ; cost of newspaper publication.
292. Advertisement of resale.

298. Notice served on defendant ; when on governor.
294. Sale days. ,
295. Sale hours.
296. Postponement.
297. Certain sales validated.
298. Certain private acts repealed.
299. Advertisement as to personal property.
300. Penalty for selling contrary to law.
.301. Officer's return of no sale for want of bidders

;
penalty.

302. Officer to prepare deed for property sold.

Art. 29. Betterments.

303. Petition by claimant ; execution suspended ; issues found.
304. Annual value of land and waste charged against defendant.
305. Value of improvements estimated.
306. Improvements to balance rents.

.307. Verdict, judgment, and lien.

308. Life tenant recovers from remainderman.
309. Value of premises without improvements.
310. Plaintiff's election that defendant take premises.
311. Payment made to court : land sold on default.
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."ilii. If plaintiff is iiuiri'ied woman, minor, or insane.

.'!i;!. Defendant evicted, ma.v recover from iilaintilT.

814. Xot applicable to suit by mort.t;ajiee.

Art. 30. Supplemental Proceedings.

315. Execution unsatisfied ; debtor ordered to answer.
316. Property witliheld from execution

;
proceedings.

817. Proceedings against joint debtors.

318. Debtor leaving state or concealing himself, arrested ; bond.
319. Examination of parties and witnesses.

320. Incriminating answers, not privileged : not used in criminal proceedings.
321. Disposition of property forbidden.
322. Debtors of .judgment debtor may satisfy execution.

323. Debtors of judgment debtor summoned.
824. Where proceedings instituted and defendant examined.
825. Debtor's property ordered sold.

326. Receiver appointed.
827. Filing and record of appointment

;
property vests in receiver.

328. Where order of appointment recorded.

329. Receiver to sue debtors of judgment debtor.

330. Reference.
381. Disobedience of orders punished as for contempt.

SUBCHAPTER 11. HOMESTEAD AND EXEMPTIONS

Akt. 31. I'koperty Exempt Feom Execution.

332. Property exempted.
838. Conveyed homestead not exempt.
334. Sheriii" to summon and swear appraisers.

335. Duty of appraisers
;
proceedings on return.

386. Reallotment for increase of value.

337. Appeal as to reallotment.

338. Levy on excess ; return of officer.

389. When appraisers select.

340. Homestead in tract not contiguous.

341. Personal property appraised on demand.
342. Appraiser's oath and fees.

343. Returns registered.

844. Exceptions to valuation and allotment
;
procedure.

345. Increase demanded
;
jury ; verdict ; commissioners ; report.

346. Undertaking of objector.

347. Set aside for fraud or irregularity.

348. Return registered ; original or copy evidence.

349. Allotted on petition of owner.
350. Advertisement of petition ; time of hearing.

351. Exceptions when allotted on petition.

352. Allotted after death of homesteader.
353. Liability of officer as to allotment, return and levy.

354. Liability of officer, appraised or assessed for conspiracy or fraud.

355. Forms.

SUBCHAPTER 12. SPECIAL PROCEEDINGS

Art. 32. Special Proceedings.

356. Chapter applicable to special proceedings.

857. Contested special proceedings ; commencement ; summons.
358. Return of summons.
859. When complaint filed ; nonsuit.

360. Nonsuit for failure to tile.

361. Filing time enlarged.

362. Defenses pleaded : transferred to civil issue docket : amendments.
363. Ex parte, commenced by petition.

364. Clerk acts summarily; authority from nonresident.

365. Judge approves?* when petitioner is infant.

366. Orders signed by judge.
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367. Reports of commissiouers anil jurors.

368. No report set aside for trivial defect.

369. Commissioner of sale to account in sixty days.

SUBCHAPTER 13. PROVISIONAL REMEDIES

Art. 33. Akrest and Bail.

.370. Arrest only as herein prescribed.

371. In what cases arrest allowed.

372. Order and affidavit.

373. Undertaking before order.

374. Issuance and form of order.

375. Copies of affidavit and order to defendant.
376. Execution of order.

377. Vacation of order for failure to serve.

378. Motion to vacate order ;
jury trial.

379. Counter affidavits by plaintiff.

380. How defendant discharged.
381. Defendant's undertaking.
382. Defendant's undertaking delivered to clerk; exception.

383. Notice of justification ; new bail.

384. Qualification of bail.

385. Justification of bail.

386. Allowance of bail.

387. Deposit in lieu of bail.

388. Deposit paid into court ; liability on sheriff's bond.
389. Bail substituted for deposit.

390. Deposit applied to plaintiff's judgment.
391. Defendant in jail, sheriff may take bail.

392. When sheriff liable as bail.

393. Action on sheriff's bond.
394. Bail exonerated.
395. Surrender of defendant.
396. Bail may arrest defendant.
397. Proceedings against bail by motion.
398. Liability of bail to sheriff."

399. When bail to pay costs.

.

400. Bail not discharged by amendment.

Art. 34. Attachment.
401. In what actions attachment granted.
402. Affidavit must show what.
403. Affidavit to be filed.

404. By whom granted.
405. Time of issuance: service of summons.
406. Undertaking.
407. Validity of undertaking.
408. To whom warrant directed : duty of officer.

409. Notice ; service and contents.

410. Execution, levy, and lien.

411. Return of warrant by sheriff'.

412. When granted by justice of peace.
413. Publication in justice's court.

414. Justice's attachment against land.
415. Sale of attachment property pending litigation.

416. Replevy by defendant ; undertaking.
417. Defendant may iipply for discharge and delivery of property.
418. Defendant's undertaking.
419. All property liable to attachment.
420. Levy on intangil>le property.
421. Certificate of defendant's interest to be furnished to sheriff".

422. Proceedings against garnishee.
423. Failure of garnishee to appear.
424. Garnishee denying debt ; issued tried.

425. Property witli garnishee valued : garnishee exonerated.
426. Conditional judgment against garnishee.
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427. Satisfaetiou of judgment.
428. Plaintiff may sue on defendant's bond.
429. On defendant's recovery, bonds and property delivered to him.
430. Motion to vacate or increase security.

431. Exceptions to and justification of sureties.

432. Interpleader.

Abt. 35. Claim and DExn^EEY.

4.33. Claim for delivery of personal property.

434. Affidavit and requisites.

435. Order of seizure and delivery to plaintift.

436. Plaintiff's ui)dertakins.

437. Sheriff's duties.

438. Exceptions to undertaking; liability to sheriff.

439. Defendant's undertaking for replevy.

440. Qualification and justification of defendant's sureties.

441. Property concealed in buildings.

442. Care and delivery of seized property.
443. Property claimed by third person ; proceedings.
444. Delivery of property to intervener.

445. Sheriff to return papers in ten days.

Art. 36. Injunction.

446. When temporary injunction issued.

447. When solvent defendant restrained.

448. Timber-lands, trial of title to.

449. When timber may be cut.

450. Time of issuing.

451. Not issued for longer than twenty days without notice.

452. Issued after answer, only on notice.

453. Order to show cause.

454. What judges have jurisdiction.

455. Before what judge returnable.

456. Agreement as to judge to hear.

457. Undertaking.
458. Damages on dissolution.

459. Issued without notice ; application to vacate.

460. When opposing affidavits admitted.
461. To restrain collection of taxes.

Art. 37. Receivers.

462. What judge appoints.
463. In what cases appointed.
464. Appointment on bond being given.

465. Receiver's bond.

Art. 38. Deposit or Delivery of Money or Other Property.

466. Ordered paid into court.

467. Ordered seized by slieriff.

468. Defendant ordered to satisfy admitted sum.

SUBCHAPTER 14. ACTIONS IN PARTICULAR CASE

Art. 39. Mandamus.
469. Begun by summons and verified complaint.
470. Money demand returnable at term.
471. Other actions returnable in vacation.

Art. 40. Quo Warranto.
472. Writs of sci. fa. and ([uo warranto abolislied.

473. Action by attorney general.

474. Action by private person with leave.

475. Solvent sureties re(iuired.

476. Permission withdrawn and action dismissed for insufficient bond.
477. Arrest and bail of defendant usurping office.

478. Several claims tried in one action.
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479. Trials expedited.

480. Time for bringing action.

481. Defendant's undertaking before answer.
482. Posse.ssion of oHice not disturbed pending trial.

483. Judgment by default and inquiry on failure of defendant to give undertaking.
484. Service of summons and complaint.
485. Judgment in such actions.

486. Mandamus to aid relator.

487. Appeal : bonds of parties.

488. Relator inducted into office ; duty and damages.
488a. Itefusal to surrender otlicial papers misdemeanor.
489. Action to recover property forfeited for state.

Art. 41. Waste.

490. Remedy and judgment.
491. For and against whom action lies.

492. Tenant in possession liable.

493. Action by tenant against cotenant.
494. Action by heirs.

495. Judgment for treble damages and possession.

Akt. 42. Nuisance.

496. Remedy for nuisance.

SUBCHAPTER 15. INCIDENTAL PROCEDURE IN CIVIL ACTIONS

Art. 43. Compromise.

497. By agreement receipt of less sum is discharged.
498. Tender of judgment.
499. Conditional tender of judgment for damages.
500. Disclaimer of title in trespass ; tender of judgment.

Art. 44. Examination of Parties.

501. Action for discovery abolished.
502. Adverse party examined.
503. Before trial in his own county.
504. Compelling attendance of party for examination before trial.

505. Party's refusal to testify; penalty.
506. Rebuttal party's testimony.
507. Irresponsive answer may be met by party's own testimony.
508. Real party in interest examined.
509. Examination of coplaintiff or codefendaut.

Art. 45. Motions and Orders.

510. Definition of order.

511. Motions ; when and where made.
512. Affidavit for or against, compelled.
513. Motions determined in ten days.
514. Notice of motion.
515. Orders without notice, vacated.

Art. 46. Notices.

516. Form and service.

517. Service upon attorney.
518. Service upon a party.
519. Service by publication.
520. Service by telephone on witnesses and person.
521. Subpoenas, service and signature.
522. Application of this article.

523. Officer's return evidence of service.

Article 47. Time.

524. How computed.
525. Computation in publication.
526. Advertisement of public sales.
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SUBCHAPTER 1. DEFINITIONS AND GENERAL PROVISIONS

Akt. 1. Defikitioks

1. Remedies. Remedies in the courts of justice are divided iuto—
1. Actions.

2. Special proceedings.

Rev., s. 346; Code, s. 125; C. C. P., s. 1.

2. Actions. An action is an ordinary proceeding in a court of justice, by
which a party prosecutes another party for the enforcement or protection of

a right, the redress or prevention of a wrong, or the punishment or prevention

of a public offense.

Rev., s. 347 ; Code, s. 126 ; C. C. P., s. 2 ; 1868-9, c. 277, s. 2.

3. Special proceedings. Every other remedy is a special proceeding.

Rev., s. 348; Code. s. 127; C. C. P., s. 3.

4. Kinds of actions. Actions are of two kinds

—

1. Civil.

2. Criminal.

Rev., s. 349 ; Code, s. 128 ; C. C. P., s. 4.

5. Criminal action. A criminal action is

—

1. An action prosecuted by the state as a party, against a person charged

with a public offense, for the punishment thereof.

2. An action prosecuted by the state, at the instance of an individual, to

prevent an apprehended crime against his person or propertj^

Rev., s. 350; Code, 8. 129; C. C. P., s. 5: Const., Art. IV, s. 1.

6. Civil action. Every other is a civil aetio)i.

Rev., s. :',->!
: Code. s. 130; C. C. P., s. 6.

7. When court means clerk. In tlie following sections which confer juris-

diction or power, or impose duties, where the words "superior court," or "court,"

in reference to a superior court are used, they mean the clerk of the superior

court, unless otherwise specially stated, or unless reference is made to a regular

term of the court, in which eases the judge of the court alone is meant.

Rev., s. 352 ; Code, s. 132 ; C. C. P.. s. 9.

Note. For the jurisdiction of olork, see tills chapter, see. 13.

Art. 2. Gtenetjal Provisions

8. Remedies not merged. Where the violation of a right admits both of

a civil and a criminal remedy, the riglit to prosecute the one is not merged in

the other.

Rev., s. 353 : Code, s. 131 ; C. C. P., s. 7.

9. One form of action. The distinction between actions at law and suits in

equity and the forms of such actions and suits are abolished, and tliere is but
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one form of action for the enforcement or protection of private rights and the

redress of private wrongs, which is denominated a civil action.

Rev., s. 354; Code, s. 133; C. C. P., s. 12; Const, Art. IV, s. 1.

10. Plaintiff and defendant. In civil actions the party complaining is the

plaintiff, and the adverse party the defendant.

Rev., s. 355 : Code. s. 134 ; C. C. P., s. 13.

11. How party may appear. A party may appear either in person or by

attorney in actions or proceedings in which he is interested.

Rev., s. .356: Code, s. 109: C. C. P., s. 423.

12. Feigned issues abolished and substituted. Feigned issues are abolished,

and instead thereof, in the cases where the power formerly existed to order

a feigned issue, or when a question of fact not put in issue by the pleadings

is to be tried by a jury, an order for the trial may be made by the judge, stating

distinctly and plainly the question of fact to be tried ; and this order is the only

authority necessary for a trial.

Rev., s. .3.57 ; Code, s. 1.35 ; C. C. P., s. 15.

13. Jurisdiction of clerk. The clerk of the superior court has jurisdiction

to hear and decide all questions of practice and procedure and all other matters

over which jurisdiction is given to the superior court, unless the judge of the

court or the court at a regular term is expressly referred to.

Rev., s. 358; Code, s. 251 ; C. C. P., s. 108.

SUBCHAPTER 2. LIMITATIONS

Art. 3. EiiriTATioxs, General Provisions

14. When action commenced. An action is commenced as to each defendant

when the summons is issued against him.

Rev., s. 359 ; Code, s. 161 ; C. C. P., s. 40.

15. Run from accrual of cause of action; objection, (jivil actions can only

be commenced within the periods prescribed in this chapter, after the cause of

action has accrued, except where in special cases a different limitation is pre-

scribed by statute. The objection that the action was not commenced within the

time limited can only be taken by answer.

Rev., s. 360 ; Code, s. 1.38 ; C. C. P., s. 17.

16. Deemed pleaded by insane party. On the trial of any action or special

proceeding to which an insane person is a party, such insane person is deemed
to have pleaded specially any defense, and shall on trial have the benefit of any
defense, whether pleaded or not, that might have been made for him by his

guardian or attorney under the provisions of this chapter. The court, at any
time before the action or proceeding is finally disposed of, may order the bringing

in, by proper notice, of one or more of the near relatives or friends of the insane

person, and may make such other order as it deems necessary for his proper
defense.

Rev., s. 361 ; 1889, c. 89, s. 2.



17 CIVIL PROCEDURE—Art. 3 CL 12

17. Disabilities. A person entitled to commence an action, except for a pen-

alty or forfeiture, or against a sheriff or other officer for an escape, who is at

the time the cause of action accrued, either,

1. Within the age of twenty-one years; or

2. Insane ; or

3. Imprisoned on a criminal charge, or in execution under sentence for

a criminal offense

;

May bring his action within the times herein limited, after the disability is

removed, except in an action for the recovery of real property, or to make an
entry or defense founded on the title to real property, or to rents and services out
of the same, when he must commence his action, or make his entry, within three

years next after the removal of the disability, and at no time thereafter.

Rev., s. 362 ; Code, ss. 148, 163 ; C. C. P., ss. 27, 142 ; 1899, c. 78.

18. Disability of marriage. In any action in which the defense of adverse

possession is relied upon, the time computed as constituting such adverse pos-

session shall not include any possession had against a feme covert during cover-

ture prior to February thirteenth, one thousand eight hundred and ninety-nine.

Rev., s. 363'; 1899, c. 78, ss. 2, 3.

19. Cumulative disabilities. When two or more disabilities coexist at the

time the right of action accrues, or when one disability supervenes an existing

one, the limitation does not attach until they all are removed.

Rev., s. 364 ; Code, ss. 149, 170 ; C. C. P., ss. 28, 49.

20. Disability must exist when right of action accrues. No person may avail

himself of a disability, unless it existed when his right of action accrued.

Rev., s. 36.5; Code, s. 169; C. C. P.. s. 48.

21. Defendant out of state; when action begun or judgment enforced. If,

when the cause of action accrues or judgment is rendered or docketed against

a person, he is out of the state, action may be commenced, or judgment enforced,

within the times herein limited, after the return of the person into this state,

and if, after such cause of action accrues or judgment is rendered or docketed,

such person departs from and resides out of this state, or remains continuously

absent therefrom for one year or more, the time of his absence shall not be a

part of the time limited for the commencement of the action, or the enforce-

ment of the judgment.

Rev., s. 366 ; Code, s. 162 ; C. C. P., s. 41 ; 1881, c. 258, ss. 1, 2.

22. Death before limitation expires; action by or against executor. If a per-

son entitled to bring an action dies before the expiration of the time limited for

the commencement thereof, and the cause of action survives, an action may be

commenced by his representatives after the expiration of that time, and within

one year from his death. If a person against whom an action may be brought

dies before the expiration of the time limited for the commencement thereof,

and the cause of action survives, an action may be commenced against his per-

sonal representative after the expiration of that time, and within one year after

the issuing of letters testamentary or of administration, provided the letters are

issued within ten years of the deatli of such person. If the claim upon which



22 CIVI L PRO (

' E DUEE—Art. 3 Clh. 1

2

the cause of action is based is filed with the personal representative within the

time above specified, and admitted by him, it is not necessary to bring an action

upon such claim to prevent the bar, but no action shall be brought against the

personal representative upon such claim after his final settlement.

Rev., s. 367 ; Code, s. 1G4 ; C. C. P., s. 43 ; 1881, c. 80.

Note. For survival of actions, see Administration, ss. 156-160.

23. Time of stay by injunction or prohibition. Wlien the commencement of

an action is stayed by injunction or statutory prohibition, the time of the con-

tinuance of the injunction or prohibition is not part of the time limited for the

commencement of the action.

Rev., s. 368; Code, s. 167; C. C. P., s. 46.

24. Time during controversy on probate of will or granting letters. In

reckoning time when pleaded as a bar to actions, that period shall not be counted

which elapses during any controversy on the probate of a wall or granting letters

of administration, unless there is an administrator appointed during the pen-

dency of the action, and it is provided that an action may be brought against

him.

Rev., s. 369 ; Code, s. 168 ; C. C. P.. s. 47.

25. New action within one year after nonsuit, etc. If an action is com-

menced within the time prescribed therefor, and the plaintiff is nonsuited, or

a judgment therein reversed on appeal, or is arrested, the plaintiff, or if he dies

and the cause of action survives, his heir or representative may commence a new
action within one year after such nonsuit, reversal, or arrest of judgment, if the

costs in the original action have been paid by the plaintiff before the commence-
ment of the new suit, unless the original suit was brought in forma pauperis.

Rev., s. 370 : Code, ss. 142, 166 ; C. C. P., ss. 21, 45 ; 1915, c. 211, s. 1.

26. New promise must be in writing. No acknowledgment or promise is

evidence of a new or continuing contract, from which the statutes of limitations

run unless it is contained in some writing signed by the party to be charged

thereby ; but this section does not alter the effect of any payment of principal or

interest.

Rev., s. 371 ; Code, s. 172 ; C. C. P., s. 51.

27. Admission by partner or comaker. No act, admission or acknowledg-

ment by partner after the dissolution of the copartnership, or by any of the

makers of a promissory note or bond after the statute of limitation has barred

the same, is evidence to repel the statute, except against the partner or maker
of the promissory note or bond, doing the act or making the admission or

acknowledgment.

Rev., s. 372 ; Code, s. 171 ; C. C. P., s. 50.

28. Undisclosed partner. The statutes of limitations apply to a civil action

brought against an undisclosed partner only from the time the partnership

became known to the plaintiff.

Rev., s. 378 ; 1893, c. 151.
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29. Cotenants. If in actions by tenants in common or joint tenants of per-

sonal property, to recover the same, or damages for its detention or injury, any
of them are barred of their recovery by limitation of time, the rights of the

others are affected thereby, but they may recover according to their right and
interest, notwithstanding such bar.

Rev., s. :>u4 : Code. s. 173 ; C. C. P.. s. 52.

30. Applicable to actions by state. The limitations prescribed by law apply

to civil actions brought in the name of the state, or for its benefit, in the same
manner as to actions by or for the benefit of private parties.

Rev., s. 375; Code, s. 159; C. C. P., s. 38.

31. Action on open account. In an action brought to recover a balance due

upon a mutual, open and current account, where there have been reciprocal

demands between the parties, the cause of action accrues from the time of the

latest item proved in the account on either side.

Rev., s. 376; Code, s. 160; C. C. P., s. .39.

32. Not applicable to bank bills. The limitations prescribed by law do not

affect actions to enforce the payment of bills, notes or other evidences of debt,

issued or put in circulation as money by banking corporations incorporated

under the laws of this state.

Rev., s. 377 ; Code, s. 174 ; C. C. P., s. 53 ; 1874-5, c. 170.

33. Actions against bank directors or stockholders. The limitations pre-

scribed bj'- law do not affect actions against directors or stockholders of any bank-

ing association incorporated under the laws of this state, to recover a penalty

or forfeiture imposed, or to enforce a liability created by law ; but such actions

must be brought within three years after the discovery by the aggrieved party

of the facts upon which the penalty or forfeiture attached, or the liability was

created.

Rev., s. 378; Code, s. 175; C. C. P., s. 54.

34. Aliens in time of war. When a person is an alien subject, or a citizen

of a country at war with the United States, the time of the continuance of the

war is not a part of the period limited for the commencement of the action.

Rev., s. 379 ; Code, s. 165 ; C. C. P., s. 44.

AuT. 4. Limitations, Real PiiorEKTY

35. Title against state. The state will not sue any person for, or in respect

of, any real property, or the issue or profits thereof, by reason of the right or

title of the state to the same

—

1. When the person in possession thereof, or those under whom he claims,

has been in the adverse possession thereof for thirty years, this possession having

been ascertained and identified under known and visible lines or boundaries;

which shall give a title in fee to the possessor.

2. When the person in possession thereof, or those under whom he claims,

has been in possession under colorable title for twenty-one years, this possession

having been ascertained and identified under known and visible lines or bound-

aries.

Rev., s. 380 ; Code, s. 139 ; C. C. P., s. IS ; li. C, e. 65, s. 12.

100



3(i CLVIL PROCEDUKE—Al't. 4 Ch. 12

36. Possession presumed out of state. In all actions involving the title to

real property title is conclusively deemed to be out of the state unless it is

a party to the action, but this section does not apply to the trials of protested

entries laid for the purpose of obtaining grants, nor to actions instituted prior

to May 1, 1917.

1917. c. 195.

37. Such possession valid against claimants under state. All such possession

as is described in the preceding section, under such title as is therein described,

is hereby ratified and confirmed, and declared to be a good and legal bar against

the entry or suit of any person, under the right or claim of the state.

Rev., s. .381 : Code, s. 140; C. C. P., is. 19.

38. Seven years' possession under colorable title. AVlien a person or those

under whom he claims is and has been in possession of any real property, under
known and visible lines and boundaries and under colorable title, for seven years,

no entry shall be made or action sustained against such possessor by a person

having any right or title to the same, except during the seven years next after

his right or title has descended or acenied, who in default of suing within that

time, shall be excluded from any claim thereafter made ; and such possession,

so held, is a perpetual bar against all persons not under disability.

Rev., s. .382 ; Code, s. 141 ; C. C. P., s. 20.

39. Seizin within twenty years necessary. No action for the recovery or

possession of real property shall be maintained, unless it appears that the plain-

tiff, or those under whom he claims, was seized or possessed of the premises in

question within twenty years before the commencement of the action, unless he

was under the disabilities prescribed by law.

Rev., s. .383 ; Code. s. 143 ; C. C. P.. s. 22.

40. Twenty years adverse possession. No action for the recovery or possession

of real property, or the issues and profits thereof, shall be maintained when the

person in possession thereof, or defendant in the action, or those under whom
he claims, has possessed the property under known and visible lines and bound-

aries adversely to all other persons for twenty years; and such possession so

held, gives a title in fee to the possessor, in such property, against all persons

not under disability.

Rev., .s. 384 ; Code, s. 144 ; C. C. P., s. 23.

41. Action after entry. No entry upon real estate shall be deemed sufficient

or valid, as a claim, unless an action is commenced thereupon within one year

after the making of the entry, and within the time prescribed in this chapter.

Rev., s. .385; Code, s. 145; C. C. P., s. 24.

42. Possession follows legal title. In every action for the recovery or posses-

sion of real property, or damages for a trespass on such possession the person

establishing a legal title to the premises is presumed to have been possessed

thereof within the time required by law; and the occupation of such premises

by any other person is deemed to have been under and in subordination to, the
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legal title, unless it appears that the premises have been held and
adversely to the legal title, for the time prescribed by law before the commence-
ment of the action.

Rev., s. 386 : Code, s. 146 ; C. C. P., s. 25.

43. Tenant's possession, is landlord's. When the relation of landlord and

tenant has existed, the possession of the tenant is deemed the possession of the

landlord, until the expiration of twenty years from the termination of the ten-

ancy; or where there has been no written lease, until the expiration of twenty

years from the time of the last payment of rent, notwithstanding that the tenant

may have acquired another title, or may have claimed to hold adversely to his

landlord. But such presumptions shall not be made after the periods herein

limited.

Rev., s. 387 : Code, s. 147 : C. C. P., s. 26.

44. No title by possession of right of way. No railroad, plank road, turnpike

or canal company may be barred of, or presumed to have conveyed, any real

estate, right of way, easement, leasehold, or other interest in the soil which has

been condemned, or otherwise obtained for its use, as a right of way, depot, sta-

tionhouse or place of landing, by any statute of limitation or by oeeiipation of

the same by any person whatever.

Rev., s. 388: Code, s. 150; C. C. P., s. 29; R. C, c. 65, s. 23.

45. No title by possession of public ways. No person or corporation shall

ever acquire any exclusive right to any part of a public road, street, lane, alley,

square or public way of any kind by reason of any occupancy thereof or by
encroaching upon or obstructing the same in any way, and in all actions, whether

civil or criminal, against any person or corporation on account of an encroach-

ment upon or obstruction or occTipancy of any public way it shall not be com-
petent for a court to hold that such action is barred by any statute of limitations.

Rev., s. 389 : 1891, c. 224.

Art. 5. Limitatioks, Otjier Thajst Real Property

46. Periods prescribed. The periods prescribed for the commencement of

actions, other than for the recovery of real property, are as set forth in this

article.

Rev., s. 390 : Code, s. 151 ; C. C. P., s. 30.

47. Ten years. Within ten years an action

—

1. Upon a judgment or decree of any court of the United States, or of any
state or territory thereof, from the date of its rendition. No such action may
be brought more than once, or have the effect to continue the lien of the

original judgment.

2. Upon a sealed instrument against the principal thereto.

3. For the foreclosure of a mortgage, or deed in trust for creditors with

a power of sale, of real property, where the mortgagor or grantor has been in

possession of the property, within ten years after the forfeiture of the mortgage,

or after the power of sale became absolute, or within ten years after the last

payment on the same.
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4. For the redemption of a. mortgage, where the mortgagee has been in pos-

session, or for a residuary interest under a deed in trust for creditors, where
the trustee or those holding vmder him has been in possession, within ten years

after the right of action accrued.

Rev., s. 391 ; Code, s. 152 ; C. C. P., ss. 14, 31.

Note. Sale under power of sale in mortgage barred in ten years, see Mortgages and
Deeds of Trust, s. 12.

Allotment of homestead suspends the statute. See this chapter, s. 332.

48. Seven years. Within seven years an action

—

1. On a judgment rendered by a justice of the peace, from its date.

2. By a creditor of a deceased person against his personal or real representa-

tive, within seven years next after the qualification of the executor or administra-

tor and his making the advertisement required by law for creditors of the

deceased to present their claims, where no personal service of such notice in

writing is made upon the creditor. A creditor thus barred of a recovery against

the representative of any principal debtor is also barred of a recovery against

any surety to the debt.

Rev., s. 392 ; Code, s. 153 ; C. C. P., s. 32.

49. Six years. Within six years an action

—

1. Upon the oificial bond of a public officer.

2. Against an executor, administrator, collector, or guardian on his official

bond, within six years after the auditing of his final account by the proper
officer, and the filing of the audited account as required by law.

3. For injury to any incorporeal hereditament.

Rev., s. .393; Code, s. 1.54; C. C. P.. s. 33.

Note. Six year limitation against directors of corporations for impairment of capital,

see Corporations, s. 66.

50. Five years. Within five years

—

1. No suit, action or proceeding shall be brought or maintained against a rail-

road company owning or operating a railroad for damages or compensation for

right of way or use and occupancy of any lands by the company for use of its

railroad unless the action or proceeding is commenced within five years after the

lands have been entered upon for the purpose of constructing the road, or within

two years after it is in operation.

2. No suit, action or proceeding shall be brought or maintained against a rail-

road company for damages caused by the construction of the road, or the repairs

thereto, unless such suit, action or proceeding is commenced within five years

after the cause of action accrues, and the jury shall assess the entire amount of

damages which the party aggrieved is entitled to recover by reason of the trespass

on his property.

Rev., s. 394 ; 1893, c. 152 ; 1895, c. 224 ; 1897, c. 339.

51. Three years. Within three years an action

—

1. Upon a contract, obligation or liability arising out of a contract, express

or implied, except those mentioned in the preceding sections.

2. Upon a liability created by statute, other than a penalty or forfeiture,

unless some other time is mentioned in the statute, creating it.
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3. For trespass upon real property. When the trespass is a continuing one,

the action shall be commenced within three years from the original trespass,

and not thereafter.

4. For taking, detaining, converting or injuring any goods or chattels, includ-

ing action for their specific recovery.

5. For criminal conversation, or for any other injury to the person or rights

of another, not arising on contract and not hereinafter enumerated.

6. Against the sureties of any executor, administrator, collector or guardian

on the ofificial bond of their principal ; within three years after the breach

thereof complained of.

7. Against bail; within three years after judgment against the principal; but

bail may discharge himself by a surrender of the principal, at any time before

final judgment against the bail.

8. For fees due to a clerk, sheriff or other officer, by the judgment of a court

;

within three years from the rendition of the judgment, or the issuing of the last

execution thereon.

9. For relief on the ground of fraud or mistake ; the cause of action shall not

be deemed to have accrued until the discovery by the aggrieved party of the facts

constituting the fraud or mistake.

10. For the recovery of real property sold for the nonpayment of taxes, within

three years after the execution of the sheriff's deed.

Rev., s. .395: Code. s. 1.55; C. C. P., s. 34; 1895, c. 165: 1889, cc. 269, 218; 1899, c. 15, s. 71;
1901. c. 558, s. 23 ; 1913, o. 147, s. 4.

Note. For actions ai^ainst bank officers, see this chapter, s. 33.

For bastardy proceedings, see Bastardy, s. 10.

For involuntary dissolution of a corporation on petition of holders of one-fifth of the
stock, see Corporations, s. 73.

52. Two years. Within two years

—

1. All claims against counties, cities and towns of this state, shall be pre-

sented to the chairman of the board of county commissioners or to the chief

officers of the cities and towns, within two years after the maturity of, or the

holders shall be forever barred from a recovery thereon.

2. An action to recover the penalty for \isury.

Rev., s. 396 : Code. ss. 756, 3836 : 1874-5, c. 243 : 1876-7, c. 91, s. 3 ; 1895, c. 69.

Note. For actions by legatee or distributee against representative, see Administration,
ss. 143, 153.

For sale of land conveyed by heirs within two years from grant of letters, see Adminis-
tration, s. 73.

For actions on apprentice's bond, see Apprentices, s. 16.

For action by holder of tax deed to foreclose the tax lien, see Taxation, s. 258.

53. One year. Within one year an action

—

1. Against a piiblic officer, for a trespass under color of his office.

2. Upon a statute, for a penalty or forfeiture, where the action is given to the

state alone, or in whole or in part to the party grieved, or to a common informer,

except where the statute imposing it prescribes a different limitation.

3. For libel, assault, battery or false imprisonment.

4. Against a public officer, for the escape of a prisoner arrested or imi)risoned

on civil process.
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5. All application for a widow's year's allowance.

Kev., s. 397; Codecs. 156; C. C. P., s. 35; 1885, c. 96.

Note. For time within whicli personal representative may bring action for wrongful
tleatli, see Administration, s. 157.

For limit of time for creditors to present claims to personal representative, and effect,

see Administration, s. 97.

For minimum limit in contrac't of insurance, within which to bring suit, see Insurance,

For actions to redeem from tax sales, see Taxation, s. 259.

54. Six months. Within six months

—

An action for slander.

Rev., s. 39S ; Code, s. 157 ; C. C. P., s. 36.

>roTE. Claim against decedent disputed by personal representative, barred in six months,
see Administration, s. 96.

55. Ail other actions, ten years. An action for relief not herein provided for

must be commenced within ten years after the cause of action has accrued.

Rev., s. 399 ; Code, s. 158 ; C. C. P., s. 37.

Note. For limitations of ninety days on actions in nature of quo warranto, see this

chapter, s. 480.

SUBCHAPTER 3. PARTIES

AiiT. 6. Pakties

56. Real party in interest; grantees and assignees. Every action must be

prosecuted in the name of the real party in interest, except as otherwise pro-

vided; but this section does not authorize the assignment of a thing in action

not arising out of contract. An action may be maintained by a grantee of real

estate in his own name, when he or any grantor or other person through whom
he derives title, might maintain such action, notwithstanding the conveyance

of the grantor is void, by reason of the actual possession of a person claiming

under a title adverse to that of the grantor, or other person, at the time of the

delivery of the conveyance. In case of an assignment of a thing in action the

action by the assignee is without prejudice to any setoff or other defense, existing

at the time of, or before notice of, the assignment ; but this does not apply to

a negotiable promissory note or bill of exchange, transferred in good faith, upon
good consideration, and before maturity.

Rev., s. 400 : Code. s. 177 ; C. C. P., s. 55 ; 1S74-5, c. 256.

57. Suits for penalties. Where a penalty is imposed by any law, and it is

not provided to what person the penalty is given, it may be recovered, for his

own use by any one who sues for it. When a penalty is allowed by statute,

and it is not prescribed in whose name suit therefor may be commenced, suit

must be brought in the name of the state.

Rev., 1905, ss. 4O0. 401 ; Code, ss. 1212, 1213 ; R. C, e. 35, ss. 47, 48.

58. Action by purchaser under judicial sale. Any one given possession under
a judicial sale confirmed, where the title is retained as a security for the price,

is the legal owner of the property for all purposes of bringing suits for injuries

thereto, after the day of sale, by trespass or wrongful possession, in the same
manner as if the title had been conveyed to him on day of sale, unless restrained

105



58 CIVJL PKOCEDURE—Akt. 6 Ch. 12

by some order of the court directing the sale ; and the suit brought is under the

control of the court ordering the sale.

Rev., s. 403 ; Code, s. 942 ; 1858-9. c. 50.

59. Action by executor or trustee. An executor or administrator, a trustee

of an express trust, or a person expressly authorized by statute, may sue without

joining with him the person for whose benefit the action is prosecuted. A trus-

tee of an express trust, within the meaning of this section, includes a person with

whom, or in whose name, a contract is made for the benefit of another.

Rev., s. 404 ; Code, s. 179; C. C. P., s. 57.

60. Infants, etc., sue by guardian or next friend. In actions and special

proceedings wlieu any of the parties plaintiff are infants, idiots, lunatics, or

persons non compos mentis, whether residents or nonresidents of this state, they

must appear by their general or testamentary guardian, if they have any within

the state ; but if the action or proceeding is against, or if there is no such guard-

ian, then said persons may appear by their next friend. The duty of the

,state solicitors to prosecute in the cases specified in chapter entitled Guardian
and Ward is not affected by this section.

Rev., s. 405 ; Code, s. 180 ; 1893, c. 5 ; C. C. P., s. 58 ; 1870-1, c. 233 ; 1871-2, c. 95.

Note. For solicitor's duties with respect to orphan's estates, see Guardian and Ward,
Article 9.

61. Infants, etc., defend by guardian ad litem. In all actions and special

proceedings when any of the defendants are infants, idiots, lunatics, or persons

non compos mentis, whether residents or nonresidents of this state, they must
defend by their general or testamentary guardian, if they have one within this

state ; and if they have no general or testamentary guardian in the state, and any
of them has been summoned, the eoxirt in which said action or special proceed-

ing is pending, upon motion of any of the parties may appoint some discreet

person to act as guardian ad litem, to defend in behalf of such infants, idiots,

lunatics, or persons non compos mentis. The guardian so appointed shall, if

the cause is a civil action, file his answer to the complaint within the time

required for other defendants, unless the time is extended by the court ; and if

the cause is a special proceeding, a copy of the complaint, with the summons, must
be served on him. After twenty days notice of the summons and complaint in

the special proceeding, and after answer filed as above prescribed in the civil

action, the court may proceed to final judgment as effectually and in the same
manner as if there had been personal service upon the said infant, idiot, lunatic,

or person non compos mentis, defendants.

Rev., s. 406: Code, s. 181; C. C. P., s. 59; 1870-1, c. 233, s. 5; 1871-2, c. 95, s. 2.

Note. See Rule 17 of superior court.

62. Guardian ad litem to file answer. When a guardian ad litem is appointed,

he shall file an answer in the action or special proceeding, admitting or denying

the allegations thereof. The costs and expenses of the answer, in all applications

to sell or divide the real estate of said infants, shall be paid out of the proceeds

of the property, or in case of a division shall be charged upon the land if the

sale or division is ordered by the court, and if not ordered in any other manner
the court directs.

Rev., s. 407; Code, s. 182; 1870-1, c. 233, s. 4.
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63. Married women. When a married woman is a party, her husband must

be joined with her except that

—

1. When the action concerns her separate property, she may sue alone.

2. When the action is between herself and her husband, she may sue or be

sued alone.

In no case need she prosecute or defend by a guardian or next friend.

Rev., s. 408 ; Code, s. 178 ; C. C. P., s. 56.

64. Who may be plaintiffs. All persons having an interest in the subject

of the action and in obtaining the relief demanded may be joined as plaintiffs

except as otherwise provided.

Rev., s. 409; Code, s. 183; C. C. P., s. 60.

65. Who may be defendants. Any person may be made a defendant who has,

or claims, an interest in the controversy adverse to the plaintiff, or who is a neces-

sary party to a complete determination or settlement of the questions involved.

In an action to recover the possession of real estate, the landlord and tenant

may be joined as defendants. Any person claiming title or right of possession

to real estate may be made party plaintiff or defendant, as the case requires

to such action.

Rev., s. 410; Code, s. 184; C. C. P., s. 61.

66. Joinder of parties; one may appear for class; action by one for a class.

Of the parties to the action, those who are united in interest must be joined as

plaintiff's or defendants; but if the consent of any one who should have been

joined as plaintiff cannot be obtained, he may be made a defendant, the reason

thereof being stated in the complaint. When the question is one of a common
or general interest of many persons, or where the parties are so numerous
that it is impracticable to bring them all before the court, one or more may sue

or defend for the benefit of all.

Rev., s. 411; Code, s. 185; C. C. P., s. .62.

67. Persons severally liable. Persons severally liable upon the same obliga-

tion, including the parties to bills of exchange and promissory notes, may all or

any of them be included in the same action at the option of the plaintiff.

Rev., s. 412 ; Code, s. 186 ; C. C. P., s. 63.

68. Persons jointly liable. In all cases of joint contracts of partners in trade

or others, suit may be brought and prosecuted against all or any number of the

persons making such contracts.

Rev., s. 413 ; Code, s. 187 ; R. C, c. 31, s. 84 ; 1871-2, c. 24, s. 1.

69. New parties by order of court; intervener. The court either between the

terms, or at a regular term, according to the nature of the controversy, may
determine any controversy before it, when it can be done without prejudice to

the rights of others, but when a complete determination of the controversy

cannot be made without the presence of other parties, the court must cause them
to be brought in. When in an action for the recovery of real or personal prop-

erty, a person not a party to the action, but having an interest in its subject

matter applies to the court to be made a party, it may order him to be brought in

by the proper amendment. A defendant against whom an action is pending
upon a contract or for specific real or personal property, upon proof by affidavit
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that a person not a party to the action makes a demand against him for the

same debt or property without collusion with him, may at any time before

answer apply to the court, upon notice to that person and the adverse party,

for an order to substitute that person in his place, and to discharge him from
liability to either, on his paying into court the amount of the debt, or delivering

the possession of the property or its value to such person as the court directs.

The court may make such an order.

Rev., s. 414 ; Code, s. 189 ; C. C. P., s. 65.

Note. For intervention in claim and delivery, see this chapter, s. 443.

For intervention in attachment, see this chapter, s. 432.

70. Abatement of actions. 1. No action abates by the death, marriage or

other disability of a party, or by the transfer of any interest therein, if the

cause of action survives, or continues. In case of death, except in suits for

penalties and for damages merely vindictive, or in case of marriage or other

disability of a party, the court, on motion at any time within one year there-

after, or afterwards on a supplemental complaint, may allow the action to be

continued, by, or against, his representative or successor in interest. In case of

any other transfer of interest, the action shall be continued in the name of the

original party, or the court may allow the. person to whom the transfer is made
to be substituted in the action.

2. After a verdict is rendered in any action for a wrong, the action does not

abate by the death of a party.

3. At any time after the death, marriage, or other disability of the party

plaintiff:, the court in which an action is pending, upon notice to such persons

as it directs and upon application of any person aggrieved, may order that the

action be abated, unless it is continued by the proper parties, within a time to

be fixed by the court, not less than six nor more than twelve months from the

granting of the order.

4. Xo action against a receiver of a corporation abates by reason of his death,

but, upon suggestion of the facts on the reeoi"d, it continues against his successor,

or against the corporation in case a new receiver is not appointed.

Ucv.. s. 415: Code. s. 188: 1!)01, o. 2. s. 85: C. C. P.. s. 64 ; R. C. c. 1, s. 4 ; c. 46, s. 43.

71. Procedure on death of party. When party to an action in the superior

court dies pending the action, his death may be suggested before the clerk of

the court where the action is pending, during vacation. It is then the duty of

the clerk to issue a summons to the party who succeeds to the rights or liabilities

of a deceased defendant commanding him to appear before him on a day named
in the summons, which must be at least twenty days after its service, and
answer the complaint, and the issue joined by the filing of the answer stands

for trial at the succeeding term of the superior court. It is the duty of the

clerk to issue a notice to the party succeeding to the rights of a deceased party

who will be necessary to the prosecution of the action to final judgment to appear

and become party plaintiff; and if the party made plaintiff files an amended
complaint, the defendant has twenty days after notice of same in which to file

an answer thereto, and the issue thus made uj") stands for trial at the succeeding

term.

Rev. 1905, ss. 416, 417, 418 ; 1887, c. 389.

Note. For substitution of administrator d. h. n.. or executor c. t. a., see Administration,

s. 151-2.
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SUBCHAPTER 4. VENUE

Art. 7. Venue

72. Where subject of action situated. Actions for the following causes rniist

be tried in the county in which the subject of the action, or some part thereof, is

situated, subject to the power of the court to change the place of trial, in the

cases provided by law :

1. Recovery of real property, or of an estate or interest therein, or for the

determination in any form of such right or interest, and for injuries to real

property.

2. Partition of real property.

3. Foreclosure of a mortgage of real property.

4. Recovery of personal property.

Key., s. 419; Code. s. 190; 1889, c. 219; C. C. P.. s. 06.

Note. For veuue iu partition proceedings, see Partition, s. 2.

73. Where cause of action arose. Actions for the following causes must be .

tried in the county where the cause, or some part thereof, arose, subject to the

power of the court to change the place of trial, in the cases provided by law

:

1. Recovery of a penalty or forfeiture, imposed by statute ; except that, when
it is imposed for an offense committed on a sound, bay, river, or other body of

water, situated in two or more counties, the action may be brought in any county

bordering on such body of water, and opposite to the place where the offense was
committed.

2. Against a public officer or person especially appointed to execute his duties,

for an act done by him by virtue of his office ; or against a person who by his

command or in his aid, does anything touching the duties of such officer.

Rev., s. 420; Code, s. 191; C. C. P., s, 67.

74. Official bonds, executors and administrators. All actions upon otBcial

bonds or against executors and administrators in their official capacity must be

instituted in the county where the bonds were given, if the principal or any
surety on the bond is in the county; if not, then in the plaintiff's county.

Key., s. 421 ; Code, s. 19.3 ; 1868-9, c. 2.58.

75. Domestic corporations. For the purpose of suing and being sued the

principal place of business of a domestic corporation is its residence.

Key., s. 422 ; 190.3, c. 806.

76. Foreign corporations. An action against a corporation created by or

under the law of any other state or government may be brought in the superior

court of any county in which the cause of action arose, or in which the corpora-

tion usually did business, or has property, or in which the plaintiffs, or either of

them, reside, in the following cases

:

1. By a resident of this state, for any cause of action.

2. By a nonresident of this state in any county where he or tliey are regularly

engaged in carrying on business.

3. By a plaintiff, not a resident of this state, when the cause of action arose,

or the subject of the action is situated in this state.

Key., s. 423: Code. s. 194; C. C. P., s. .361 ; 1876-7, c. 170; 1007. o. 4G0.
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77. Actions against railroads. lu. all actions against railroads the action must
be tried either in the county where the cause of action arose or where the plain-

tiff resided at that time, or in some county adjoining that in which the cause of

action arose, subject to the power of the court to change the place of trial as

provided by statute.

Rev. 1905, s. 424.

78. Venue in all other cases. In all other eases the action must be tried in the

county in which the plaintiffs or the defendants, or any of them, reside at its

commencement; or if none of the defendants reside in the state, then in the

county in which the plaintiffs, or any of them, reside ; and if none of the parties

reside in the state, then the action may be tried in any county which the plaintiff

designates in his summons and complaint, subject to the power of the court to

change the place of trial, in the cases provided by statute.

Rev., s. 424; Code, s. 192 : C. C. P., s. 68; 1868-9, cc. 59, 277; 1905, c. 367.

79. Change of venue. If the county designated for that purpose in the sum-

mons and complaint is not the proper one, the action may, however, be tried

therein, unless the defendant, before the time of answering expires, demands in

writing that the trial be conducted in the proper county, and the place of trial is

thereupon changed by consent of parties, or by order of the court.

Tlie court may change the place of trial in the following cases

:

1. When the county designated for that purpose is not the proper one.

2. When the convenience of witnesses and the ends of justice would be pro-

moted by the change.

3. When the judge has, at any time, been interested as party or counsel.

Rev., s. 425; Code, s. 195; C. C. P., s. 69; R. C, c. 31, ss 115, 118; 1870-1, c. 20.

80. Removal for fair trial. In all civil and criminal actions in the superior

and criminal courts, when it is suggested on oath or affirmation, on behalf of the

state or the traverser of the bill of indictment, or of the plaintiff or defendant,

that there are probable grounds to believe that a fair and impartial trial can-

not be obtained in the county in which the action is pending, the judge may order

a copy of the record of the action removed to some adjacent county for trial, if

he is of the opinion that a fair trial cannot be had in said county, after hearing

all the testimony offered on either side by affidavits. The county from which

the cause is removed must pay to the county in which the cause has been tried

the full amount paid by the trial county for jurors' fees, and the full costs in

the cause which are not taxable against or cannot be recovered from a party to

the action, and for which the trial county is liable.

Rev., s. 426; Code, s. 196; 1879, c. 45; 1899, cc. 104, 508; 1806, c. 693, s. 12; 1917, c. 44.

81. Affidavits on hearing for removal; when removal ordered. No action,

civil or criminal, shall be removed, unless the affidavit sets forth particularly and
in detail the ground of the application. It is competent for the other side to

controvert the allegations of fact in the application, and to offer counter affidavits

to that end. The judge shall order the removal of the action, if he is satisfied

after thorough examination of the evidence as aforesaid that the ends of justice

demand it.

Rev., s. 427; Code, s. 197; 1879, c. 45; 1899, c. 104, s. 2.
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82. Additional jurors from other counties instead of removal. Upon sugges-

tion made as provided by the second section preceding, the presiding judge,

instead of making order of removal may cause as many jurors as he deems neces-

sary to be summoned from any adjoining county or any county in the same

judicial district by the sheriff or other proper officer thereof, to attend, at such

time as the judge designates and serve as jurors in said action. The judge may
direct the required number of names to be drawn from the jury box in said

county in such manner as he may direct, and a list of the same to be delivered

to the sheriff or other proper officer of the county, vs^ho shall at once summon the

jurors so drawn to appear at the time and place specified in the order. In case

a jury is not obtained from those so summoned the judge may, in like manner,

from time to time, order additional jurors summoned from any adjoining county

or any county in the same judicial district, or from the county where the trial

is being held until a jury is obtained. These jurors are subject to challenge for

cause as other jurors, but not because of nonresidence in the county of trial, or

service within two years, or not being freeholders, and all jurors so summoned
are entitled to compensation for mileage and time, to be paid by the county to

which they are summoned, at the rate now provided by law for regular jurors

in the county of their residence.

1913. c. 4, ss. 1, 2.

XoTE. For jurors' fees, see Salaries and Fees. s. 78.

83. Transcript of removal; subsequent proceedings. When a cause is directed

to be removed, the clerk shall transmit to the court to which it is removed a

transcript of the record of the case, with the prosecution bond, bail bond, and
the depositions, and all other written evidences filed therein ; and all other pro-

ceedings shall be had in the county to which the place of trial is changed, unless

otherwise provided by the consent of the parties in writing duly filed, or by
order of court.

Rev., s. 428; Code, ss. 19.5. 198; R. C, c. 31, s. 118; 1806, c. 694, s. 12; 1810, c. 787;
C. C. P., s. 69.

SUBCHAPTER 5. COMMENCEMENT OF ACTIONS

AkT. 8. SuMMOXS

84. Civil actions commenced by. Civil actions shall be commenced by issuing

a summons ; but no summons need issue in controversies submitted without

action, and in confessions of judgment without action.

Rev., s. 429 ; Code, s. 199 ; C. C. P., s. 70.

Note. For summons in special proceedings, see this chapter, s. 357.

For confession of judgment, see this chapter, s. 227.

For controversy without action, see this chapter, ss. 230-232.

85. Contents; return; seal. The summons must run in the name of the state,

be signed by the clerk of the superior court having jiirisdiction to try the action,

and be directed to the sheriff: or other proper officer of the county in which any
defendant resides or may be found. It must be returnable to the regular term

of the superior court of the county from which it issued; and must command
the sheriff, or other proper officer, to summon the defendant to appear at the

next ensuing term of the superior court and answer the complaint of the plaintiff

;
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and must contain a notice stating in substance that if the defendant fails to

answer the complaint within the time specified, the plaintiff will apply to the

court for the relief demanded in the complaint ; and must be dated on the day
of its issue. Every summons addressed to the sheriff or other officer of a county

other than that from which it issued must be attested by the seal of the court ; but

when addressed to the sheriff or other officer of the county in which it issued, such

seal is unnecessary.

Rev. 1905, ss. 430. 431 : Code, ss. 200, 203, 213: C. G. P.. s. 74; 1876-7, cc. 85, 241.

86. Issued to several counties. The plaintiff' may issue a summons, directed

to the sheriff of any county where a defendant is most likely to be found, noting

on each summons that it is issued in the sanje action. When the summons is

returned, it shall be docketed as if only one had issued, and if any defendant

is not served with such process, the same proceeding shall be had as in other cases

of similar process not executed.

Rev., s. 4.32 ; Code, s. 204 : R. C. c. 31. s. 44 : 1789, c. 314. ss. 1. 2 ; 18:31, c. 14, s. 2.

87. When directed to officer of adjoining county. If at any time there is not

in the county a proper officer to whom summons or other process of a court of

record is or ought to be directed, who can lawfully execute it; or if such officer

refuses or neglects to execiite the same, the clerk of the court from which it has

issued or shall issue, upon the facts being verified before him by written affidavit,

subscribed by the plaintiff or his agent, shall issue such summons or process to

the sheriff of any adjoining county, who has power to, and shall execute the same,

in like manner as if he were sheriff of the county. In all cases where the sheriff

of any county is interested, if there is no coroner in the county, process may be

issued to and shall be executed by the sheriff of any adjoining county.

Rev., ss. 1530, 1531 ; Code, ss. 929. 930 ; R. C, c. 31, s. 55 : 1779, c. 156 ; 1821, o. 1080 ; 1882,

c. 1132 ; 1846, c. 61 ; 1869-70, c. 175.

88. When officer must execute and return. The officer to whom the summons
is addressed must note on it the day of its delivery to him, execute it at least ten

days before the beginning of the term to which it is returnable, and return it by
the first day of the term.

Rev., s. 433; Code. s. 200; 1S76-7. c. 85.

89. When issued within ten days of term. If any summons is issued within

less than ten days of the beginning of the next term of the superior court for the

county in which it is issued, it must be made returnable to the second term of

said court following the date of its issuing, and be executed and returned by the

proper officer accordingly.

Rev., s. 434 ; Code, s. 201 : 1876-7, c. 85. s. 2.

90. Issued more than, served within, ten days of term. AVhen the summons is

issued more than ten days before the next succeeding tenn of the superior court

of the county to which it is returnable, and executed by the proper officer within

less than ten days of that term, it must be returned as if executed in proper time,

and the case placed on the summons docket and continued to the next succeeding

term, when it shall be treated as if said next succeeding term were the return

term. But the parties to the action may, by agreement, make up the pleadings

at the term to which the summons is returnable. Nothing herein contained may
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release or discharge the sheriff or other officer from any liability he may incur

by failing to execute the summons in due time.

Rev., s. 435 ; Code, s. 202 ; 1876-7, c. 85, s. 3.

91. When summons returned to second term. Whenever it is necessary to

serve summons, warrant of attachment, or other process by publication, and it

appears that in order to make publication for the number of weeks required by
law sufficient time will not elapse between the order of publication and the next

succeeding term of court, it is not necessary to make the process returnable to the

term of court next succeeding, but it is lawful for the judge or clerk to direct that

it shall be returnable to such other later term of court, as will allow it to be pub-

lished for the number of weeks required by law so that the publication may be

completed before the term of court to which such process is returnable.

Rev., s. 436; 1903, c. 169.

92. Alias and pluries. When the defendant in a civil action or special pro-

ceeding is not served with summons within the time in which it is returnable, the

plaintiff may sue out an alias or pluries summons, returnable in the same manner
as original process.

Rev., s. 437; Code, s. 205; R. C, c. 31, s. 52; 1777, c. 115, ss. 23, 71.

93. Discontinuance. A failure to keep up the chain of summonses issued

against a party, but not served, by means of an alias or pluries summons, is a

discontinuance as to such party ; and if a summons is served after a break in the

chain, it is a new action as to such party, begun when the summons was issued.

Rev., s. 438: see Koonce v. Pelletier, 115 N. C. R., 233.

94. Service by reading. The summons shall be served in all cases, except as

hereinafter provided, by the sheriff or other officer reading it to the party or

parties named as defendant.

Rev., s. 439 ; Code, s. 214 ; 1876-7, c. 241.

Note. For statute forbidding service ou Sunday, see SundMy.s and Holidays, s. 3.

95. Service by copy. The summons shall be served by delivering a copy
thereof in the following eases

:

1. If the action is against a corporation, to the president or other head of the

corporation, secretary, cashier, treasurer, director, managing or local agent

thereof. Any person receiving or collecting money in this state for a corporation

of this or any other state or government is a local agent for the purpose of this

section. Such service can be made in respect to a foreign corporation only when
it has property, or the cause of action arose, or the plaintiff' resides, in this state,

or when it can be made personally within the state upon the president, treasurer

or secretary thereof.

2. If against a minor under the age of fourteen years, to the minor personally,

and also to his father, mother or guardian, or if there are none within the state,

to any person having the care and control of the minor, or with whom he resides

or in whose service he is employed.

3. If against a person judicially declared of unsound mind, or incapable of

conducting his own affairs in consequence of habitual drunkenness, and for whom
a committee or guardian has been appointed, to such committee or guardian, and

8 113
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to the defendant personally. If the superintendent or acting superintendent of

an insane asylum informs the sheriif or other officer who is charged with the duty
of serving a summons or other judicial process, or notice, on an insane person

confined in such asylum, that the summons, or process, or notice, cannot be served

without danger of injury to the insane person, it is sufficient for the officer to

return the same witliout actual service, but with an endorsement that it was not

personally served because of such information; and when an insane person is

confined in a common jail it is sufficient for an officer charged with service of a

notice, summons, or other judicial process, to return the same with the endorse-

ment that it was not served because of similar information as to the danger of

service on such insane person given by the physician of the county in which the

jail is situated.

Rev., s. 440 ; Code, s. 217 ; C. C. P., s. 82 ; 1874-5, c. 168 ; 1889, c. 89.

Note. For service on foreign corporations by service on local process agent, see Corpora-
tions, s. 24.

For service on corporations for forfeiture of charter, see Corporations, s. 78.

96. Service by publication. Where the person on whom the service of the

summons is to be made cannot, after due diligence, be found in the state, and
that fact appears by affidavit to the satisfaction of the court, or a judge thereof,

and it in like manner appears that a cause of action exists against the defendant

in respect to whom service is to be made, or that he is a proper party to an action

relating to real property in this state, such court or judge may grant an order

that the service be made by publication of a notice in either of the following cases

:

1. Where the defendant is a foreign corporation, and has property, or the cause

of action arose, in the state.

2. Where the defendant, a resident of this state, has departed therefrom or

keeps himself concealed therein with intent to defraud his creditors or to avoid

the service of a summons.
3. Where he is not a resident but has property in this state, and the court has

jurisdiction of the subject of the action.

4. Where the subject of the action is real or personal property in this state,

and the defendant has, or claims, or the relief demanded consists wholly or partly

in excluding him from any actual or contingent lien or interest therein.

5. Where the action is for divorce. In all cases where publication is made, the

complaint must be filed before the expiration of the time of publication ordered.

6. Where the stockholders of a corporation are deemed to be necessary parties

to an action and their names or residences are unknown; or where the names
or residences of parties interested in real estate the stibject of an action are

unknown, if the name of at least one of the parties to the action and interested in

the subject matter thereof is known, and he is a resident of the state, the court

having jurisdiction may, upon affidavit that after due diligence the names or

residences of such parties cannot be ascertained, authorize service by publication.

7. AVhere in actions for the foreclosure of mortgages on real estate, if any party

having any interest in, or lien upon, such mortgaged premises, is unknown to the

plaintiff, and his residence cannot, with reasonable diligence, be ascertained, and
such fact is made to appear by affidavit.

8. Where no officer or agent of a domestic corporation upon whom service can

be made can, after due diligence, be found in the state, and such facts are made
to appear by affidavit. This subsection also applies to all summonses, orders

114
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to show cause, orders and notices issued by any board of aldermen, board of town

or county commissioners or by individuals.

Rev., s. 442 ; Code, ss. 218, 221 ; 1885, c. 380 ; 1889, cc. 108, 263 ; 1895, c. 334.

97. Manner of publication. The order must direct the publication in one or

two newspapers to be designated as most likely to give notice to the person to be

served, and for such length of time as is deemed reasonable, not less than once

a week for four successive weeks, of a notice, giving the title and purpose of the

action, and requiring the defendant to appear and answer, or demur to the com-

plaint at a time and place therein mentioned ; and no publication of the summons,

or mailing of the summons and complaint, is necessary. The cost of publishing

in a newspaper shall not exceed one dollar and fifty cents an inch of solid type,

and shall in no case exceed six dollars for the notice.

Rev., s. 443 ; Code, s. 219; 1903. e. 1.34; C. C. P., c. 84 ; 1876-1, c. 241, s. 3.

98. When service by publication complete. In the eases in which service by

publication is allowed, the summons is deemed served at the expiration of the

time prescribed by the order of publication, and the party is then in court.

Rev., s. 444 ; Code, s. 227 ; C. C. P., s. 88.

99. Jurisdiction acquired from service. From the time of service of the sum-

mons, in a civil action, or the allowance of a provisional remedy, the court is

deemed to have acquired jurisdiction, and to have control of all subsequent

proceedings.

Rev., s. 445 ; Code, s. 229 ; C. C. P., s. 90.

100. Proof of service. Proof of the service of the summons or notice must be

—

1. By the certificate of the sheriff or other proper officer.

2. In case of publication, the affidavit of the printer, or of his foreman or

principal clerk, showing the same.

3. The written admission of the defendant.

Rev., s. 446 ; Code, s. 228 ; C. C. P., s. 89.

101. Voluntary appearance by defendant. A voluntary appearance of a

defendant is equivalent to personal service of the summons upon him.

Rev., s. 447 ; Code, s. 229 ; C. C. P., s. 90.

102. Personal service on nonresident. When the place of residence is known
and the same is made to appear by affidavit, in lieu of publication in a newspaper
it is sufficient to mail a copy of the summons, notice or other process, accom-

panied by a statement as to the nature of the action or proceeding, to the sheriff

or other process officer of the county and state where the defendant resides, who
shall serve same according to its tenor. The process officer who serves the papers

shall, in making his return, use a form of certificate substantially as follows

:

State of
County of

I, , clerk of the court of county, in the
state of which court is a court of record having a seal, which is hereto
attached, do certify that , to me well known as the sheriff of said county
of , who being by me duly sworn, says that as such sheriff he has full

jjower to serve any and all legal processes issuing from the courts of said state, and that
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on the day of , 19 , he served the summons hereto attached
by reading and delivering a copy of same to , the defendant therein named.

, Sheriff,

County,
State of

Sworn to and subscribed before me, this day of 19
, Clerk Court,

[l. s.] County of

Rev., s. 448 ; 1891, c. 120.

103. Defense after judgment on substituted service. The defendant against

whom publication is ordered, or who is served under the provisions of the pre-

ceding section, or his representatives, on application and sufficient cause shown

at any time before judgment, must be allowed to defend the action ; and, except

in an action for divorce, the defendant against whom publication is ordered, or

his representatives, may in like manner, upon good cause shown, be allowed to

defend after judgment, or at any time within one year after notice thereof, and
within five years after its rendition, on such terms as are just ; and if the defense

is successful and the judgment or any part thereof has been collected or other-

wise enforced, such restitution may be compelled as the court directs. Title to

property sold under such judgment to a purchaser in good faith is not thereby

affected. No fiduciary officer or trustee who has made distribution of a fund
under such judgment in good faith is personally liable if the judgment is changed

by reason of such defense made after its rendition ; nor, in case the judgment was
rendered for the partition of land, and any persons receiving any of the land in

such partition sell it tQ a third person; the title of such third person is not

affected if such defense is successful, but the redress of the person so defending

after judgment shall be had by proper judgment against the parties to the origi-

nal judgment and their heirs and personal representatives, and in no case affects

persons who in good faith have dealt with such parties or their heirs or per-

sonal representatives on the basis of such judgment being permanent.

Rev., s. 449; Code, s. 220; C. C. P.. s. .S."") : 1917. c. (W.

Note. Summons after .iudgment. see this chapter, s. 109.

AiiT. !). rijosEcuTio.x Bonds

104. Plaintiff's, for costs. Before issuing the summons the clerk shall require

the plaintiff' to do one of the following:

1. Give an undertaking with sufficient surety in the sum of two hundred
dollars, with the condition that it will be void if the plaintiff pays the defendant

all costs which the latter recovers of him in the action.

2. Deposit two hundred dollars with him as security to the defendant for these

costs, in which event the clerk must give to the plaintiff and defendant a certifi-

cate to that effect.

3. File with him a written authority from a judge or clerk of a superior court,

authorizing the plaintiff' to sue as a pauper.

Rev. 190.5. s. 450; Code, s. 209; R. C. c. 31, s. 40; C. C. P.. s. 71.

Note. For bond in surety company or mortgage in lieu of bond, sec T'xnids.

105. Suit as a pauper; counsel. Any judge or clerk of the superior court may
authorize a person to sue as a pauper in their respective courts when he proves,

by one or more witnesses, that he has a good cause of action, and makes affidavit.

116
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that he is unable to comply with the preceding section. The court to which such

summons is returnable may assign to the person suing as a pauper learned coun-

sel, who shall prosecute his action.

Rev., s. 452 ; Code, s.s. 210, 211 ; C. C. P., s. 72 ; 1868-9, c. 96, s. 2.

Note. J'or costs in action in forma pauperis, see Costs, s. 22.

106. Defendant's, for costs and damages in actions for land. In all actions

for the recovery or possession of real property, the defendant, before he is per-

mitted to plead, must execute and file in the office of the clerk of the superior

court of the county where the suit is pending an undertaking with sufficient

stirety, in an amount fixed by the court, not less than two hundred dollars, to be

void on condition that the defendant pays to the plaintiff all costs and damages

which the latter recovers in the action, including damages for the loss of rents

and profits.

Rev., s. 4.53 : Code, s. 237 ; 1869-70, c. 193.

107. Defense without bond. The undertaking prescribed in the preceding

section is not necessary if an attorney practicing in the court where the action

is pending certifies to the court in writing that he has examined the case of the

defendant and is of the opinion that the plaintiff is not entitled to recover ; and

if the defendant also files an affidavit stating that he is unable to give and is not

worth the amount of the undertaking in any property whatsoever.

Rev., s. 454 ; Code, s. 237 ; 1869-70, c. 193.

Art. 10. JoixT and Sp:veral Debtors

108. Defendants jointly or severally liable. Where the action is against two

or more defendants, and the summons is served on one or more, but not on all

of them, the plaintiff may proceed as follows

:

1. If the action is against defendants jointly indebted upon contract, he may
proceed against the defendants served, unless the court otherwise directs, and
if he recovers judgment it may be entered against all the defendants thus jointly

indebted, so far only as that it may be enforced against the joint property of all

and the separate property of the defendants served, and if they are subject to

arrest, against the persons of the defendants served.

2. If tlie action is against defendants severally liable, he may proceed against

the defendants served, in the same manner as if they were the only defendants.

3. If all the defendants have been served, judgment may be taken against any
or either of them severally, when the plaintiff would be entitled to judgment
against such defendant or defendants if the action had been against them or any
of them alone.

4. If the name of one or more partners has, for any cause, been omitted in an
action in which judgment has been rendered against the defendants named in

the summons, and the omission was not pleaded in the action, the plaintiff, in case

the judgment remains unsatisfied, may by action recover of such partner sepa-

rately, upon proving his joint liability, notwithstanding he was not named in

the original action; but the plaintiff may have satisfaction of only one judgment
rendered for the same cause of action.

Rev., s. 455 : Code, s. 222 ; C. C. P.. s. 87.

NoTK. For joinder of parties, see tliis cliapter, ss. 6.5-68.
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109. Summoned after judgment; defense. When a judgment is recovered

against one or more of several persons jointly indebted upon a contract in accord-

ance with the preceding section, those who were not originally summoned to

answer the complaint may be summoned to show cause why they should not be

bound by the judgment, in the same manner as if they had been originally

summoned. A party so summoned may answer within the time specified denying

the judgment, or setting up any defense thereto which has arisen subsequent

to such judgment ; and may make any defense which he might have made to the

action if the summons had been served on him originally.

Rev. 1905, ss. 456, 457 ; Code, ss. 223, 224 ; C. C. P., ss. 318, 322.

Note. See this chapter, s. 103.

110. Pleadings and proceedings same as in action. The party issuing the

summons may demur or reply to the answer, and the party summoned may demur
to the reply. The answer and reply must be verified in like cases and manner
and be subject to the same rules that apply in an action, and the issues may be

tried and judgment given in the same manner as in an action and enforced by
execution if necessary.

Uev.. ss. 458, 459 ; Code, ss. 225, 226 ; C. C. P., ss. 323, 324.

Art. 11. Lis Pendens

111. Filing of notice of suit. In an action affecting the title to real property,

the plaintiff, at or any time after the time of filing the complaint or when or any
time after a warrant of attachment is issued, or a defendant when he sets up an

affirmative cause of action in his answer and demands substantive relief, at or

any time after the time of filing his answer, if it is intended to affect real estate,

may file with the clerk of each county in which the property is situated a notice

of the pendency of the action, containing the names of the parties, the object

of the action, and the description of the property in that county affected thereby.

Rev., s. 460: Code, s. 229; C. C. P.. s. 90; 1917, c. 106.

112. Effect on subsequent purchasers. From the filing of the notice of lis

pendens only is the pendency of the action constructive notice to a purchaser

or incumbrancer of the propertj' affected thereby ; and every person whose con-

veyance or incumbrance is subsequently executed or subsequently registered, is a

subsequent purchaser or incumbrancer, and is bound by all proceedings taken

after tlie filing of the notice to the same extent as if he were made a party to

the action. For the purposes of this section an action is pending from the time

of filing the notice.

Rev., s. 462 ; Code, s. 229 ; C. C. P.. s. 90.

113. Notice void unless action prosecuted. The notice of lis pendens is of no

avail unless it is followed by the first iDublication of notice of the summons or

by an order therefor, or by the personal service on the defendant within sixty

days after the filing.

Rev., s. 461; Code, s. 229; C. C. P.. s. 90.

114. Cancellation of notice. The court in which the said action was com-

menced may, at any time after it is settled, discontinued or abated, on applica-

tion of any person aggrieved, on good cause shown, and on such notice as is

118
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directed or approved by the court, order the notice authorized by this article to

be canceled of record, by the clerk of any county in whose oftice the same has

been filed or recorded ; and this cancellation must be made by an endorsement to

that effect on the margin of the record, which shall refer to the order.

Rev., s. 463 ; Code, s. 229 ; C. C. P., s. 90.

114a. Local: lis pendens in Buncombe. Any party to an action desiring to

claim the benefit of a notice of lis pendens in Buncombe County, whether given

formally under this section or in the pleadings filed in the case, shall cause such

notice to be cross-indexed by the clerk of the superior court in a docket to be kept

by him, to be called Record of Lis Pendens, which index shall contain the names
of the parties to the action, where such notice, whether formal or in the pleadings

as filed, the object of the action, the date of indexing and sufficient description

of the land to be aft'ected to enable any person to locate said lands. Prom the

time of cross-indexing only shall the pendency of the action be actual or con-

structive notice to subsequent purchasers or incumbrancers. The word '

' filing
'

'

in the preceding sections of this article, when referring to actions or proceedings

in Buncombe County shall read "cross-indexing.'' The clerk shall be entitled

to a fee of twenty-five cents for indexing said notice, to be paid as are other costs

in the pending action.

Rev., s. 464 ; 190.3, c. 472.

SUBCHAPTER 6. PLEADINGS

AeT. 12. CoMPLAIiXX

115. First pleading and its filing. The first pleading on the part of the plain-

tiff is the complaint. It must be filed in the clerk's office on or before the third

day of the term to which the action is brought, otherwise the suit may, on motion,

be dismissed at the cost of the plaintiff.

Rev., ss. 465. 466 ; Code. ss. 206. 232, 238 : C. C. P., s. 92 : 1868-9. c. 76, s. 3 : 1870-1, c.

42, s. 3.

116. Contents. The complaint must contain

—

1. The title of the cause, specifying the name of the court in which the action

is brought, the name of the county in which the trial is required to be had, and
the names of the parties to the action, plaintiff and defendant.

2. A plain and concise statement of the facts constituting a cause of action,

without unnecessary repetition ; and each material allegation must be distinctly

numbered.

3. A demand for the relief to which the plaintiff supposes himself entitled.

If the recovery of money is demanded, the amount must be stated.

4. In actions for the recovery of a debt contracted for the purchase of land, a

statement that the consideration of the debt was the purchase money of certain

land, describing the land in an intelligible manner, such as the location, bounda-
ries, and acreage.

Rev. 1905, s.s. 467-8; Code, ss. 233-4; C. C. P., s. 93; 1879, c. 217.

117. What causes of action may be joined. The plaintiff may unite in the

same complaint several causes of action, of legal or equitable nature, or both,

where they all arise out of

—
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1. The same transaction; or transaction connected with the same subject of

action.

2. Contract, express or implied.

3. Injuries with or without force to person or property.

4. Injuries to character.

5. Claims to recover real property, with or without damages for the with-

holding thereof, and the rents and protits of the same.

6. Claims to recover personal property, with or without damages for the

withholding thereof ; or,

7. Claims against a trustee, by virtue of a contract, or by operation of law.

But the causes of action so united must all belong to one of these classes, and
except in actions for the foreclosure of mortgages, must affect all the parties to

the action, and not require different places of trial, and must be separately stated.

In actions to foreclose mortgages, the court may adjudge and direct the pay-

ment by the mortgagor of any residue of the mortgage debt that remains imsatis-

fied after a sale of the mortgaged premises, in cases in which the mortgagor is

personally liable for the debt secured; and if the mortgage debt is secured by
the covenant or obligation of any person other than the mortgagor, the plaintiff

may make that person a partj^ to the action, and the court may adjudge payment
of the residue of the debt remaining unsatisfied after a sale of the mortgaged
premises, against the other person, and may enforce such judgment as in other

cases.

Hex., s. 4G9 : Cdde. s. 207 : C. C. P.. s. 126.

At!t. to. Dekexdaxt's Pleadings

118. Demurrer and answer. The only pleading on the part of the defendant

is either a demurrer or an answer. He may demur to one or more of several

causes of action stated in the complaint, and answer to the residue.

Kev., ss. 470. 471 : Code. ss. 2.S.S, 246 ; C. C. P., ss. 94, 103.

119. When defendant appears and pleads; time for. The defendant must
appear and demur or answer at the same term to which the summons is return-

able, otherwise the plaintiff may have judgment by default.

Kev., s. 47.-^.: Code. 207: 1870-1, c. 42, s. 4.

Note. F(ir order cnU-ir.u'iiij; time to plead, see this cliaiifer. s. 14;!.

120. Sham and irrelevant defenses. Sham and irrelevant answers and de-

fenses may be stricken out on motion, upon such terms as the court may in its

discretion impose.

Kev., s. 472 ; Code, s. 247 ; C. O. P., s. 104.

Note. For judgment on frivolous pleading, see this chapter, s. 203.

Art. 14. DEMrriiJEu

121. Grounds for. The defendant may denuir to the complaint when it

appears upon the face thereof, either that

:

1. The court has no jurisdiction of the person of the defendant, or of the sub-

ject of the action ; or,

2. The plaintiff' has not legal capacity to sue ; or,

120
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3. There is another action pending between the same parties for the same
cause ; or,

4. There is a defect of parties plaintiff or defendant; or,

5. Several causes of action have been improperly united ; or,

6. The complaint does not state facts sufficient to constitute a cause of action.

Rev., s. 474 ; Code, s. 239 ; C. C. P.. s. 95.

122. Must specify grounds. The demurrer must distinctly specify the grounds

of objection to the complaint, or it may be disregarded. It may be taken to the

whole complaint, or to any of the alleged causes of action stated therein.

Rev., s. 475 : Code. s. 240 ; C. C. P.. s. 96.

123. Division of actions when misjoinder. If the demurrer is sustained for the

reason that several causes of action have been improperly united, the judge shall,

upon such terms as are just, order the action to be divided into as many actions

as are necessary for the proper determination of the causes of action therein

mentioned.

Rev., s. 476: Code. s. 272: C. C. P., s. 131.

124. Grounds not appearing in complaint. When any of the matters enumer-

ated as grounds of demurrei- do not appear on the face of the complaint, the

objection may be taken by answer.

Rev., s. 477 : Code, s. 241 ; C. C. P.. s. 98.

125. Objection waived. If objection is not taken either by demurrer or an-

swer, the defendant waives the same, except the objections to the jurisdiction

of the court and that the comjilaint does not state facts sufficient to constitute a

cause of action.

Rev., s. 478: Code, s. 242: C. C. P.. s. 99.

Art. 1."). ANSWER

126. Contents. The answer of the defendant nuist contain

—

1. A general or specific denial of each material allegation of the complaint

controverted by the defendant, or of any knowledge or information thereof

sufficient to form a belief.

2. A statement of any new matter constituting a defense or counterclaim, in

ordinary and concise language, without repetition.

Rev., s. 479 : Code, s. 243 : C. C. P.. s. 100.

127. Debt for purchase money of land denied. If the defendant denies in his

answer that the obligation sued on was for the purchase money of the land

described in the complaint, it is the duty of the court to submit the issue so

joined to the jury.

Rev., s. 480 : Code, s. 235 : 1879. c: 217.

128. Counterclaim. The counterclaim mentioned in this article must be one

existing in favor of a defendant and against a plaintiff between whom a several

judgment might be had in the action, and arising out of one of the following

causes of action

:

1. A cause of action arising out of the contract or transaction set forth in the

complaint as the foundation of the plaintiff's claim, or connected with the subject

of the action.

121
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2. In an action arising on contract, any other cause of action arising also on

contract, and existing at the commencement of the action.

Rev., s. 481 ; Code, s. 244; C. C. P., s. 101.

129. Several defenses. The defendant may set forth by answer as many de-

fenses and counterclaims as he has, whether they are of a legal or equitable

nature, or both. They must be separately stated and numbered, and refer to the

cause of action which they are intended to answer in such manner that they may
be intelligibly distinguished.

Rev., s. 482 ; Code, s. 245 ; C. C. P., s. 102.

Note. Statute of limitations pleaded by answer only, see this chapter, s. 15.

130. Contributory negligence pleaded and proved. In all actions to recover

damages by reason of the negligence of the defendant, where contribiitory negli-

gence is relied upon as a defense, it must be set up in the answer and proved on

the trial.

Rev., s. 483 ; 1887, c. 33.

Art. 16. Reply

131. When filed and cause at issue. The plaintiff shall join issue on the de-

murrer or shall reply to the answer at the same term to which such demurrer or

answer is filed ; and the issues, whether of law or of fact, shall stand for trial at

the next term succeeding the term at which the pleadings are completed, bttt

where an action is instituted upon a bill, note, bill of exchange, liquidated and

settled account, or for divorce, and summons has been served on the defendant

and a copy of the complaint filed in the clerk's office at least thirty days before

the term of court to which the summons is returnable, if civil cases can be tried

at such term, then the action stands for trial at that term.

Rev., s. 484 ; Code, s. 208 ; 1870-1, c. 42, s. 5 : 1901, c. 626.

132. Content; demurrer to answer. When the answer contains new matter

constituting a counterclaim, the plaintiff may reply to the new matter, denying

generally or specifically each allegation controverted by him or any knowledge

or information thereof sufficient to form a belief ; and he may allege in ordinary

and concise language, without repetition, any new matter not inconsistent with

the complaint, constituting a defense to the new matter in the answer. The
plaintiff* may in all cases demur to an answer containing new matter, where, tipon

its face, it does not constitute a counterclaim or defense ; and he may demur to one

or more of such defenses or counterclaims, and reply to the residue. In other

cases, when an answer contains new matter constituting a defense by way of

avoidance, the court may in its discretion, on the defendant's motion, require

a reply to such new matter, and such reply shall be subject to the same rules as

a reply to a counterclaim.

Rev., s. 485 ; Code, s. 248 ; C. C. P., s. 105.

133. Demurrer to reply. If a reply of the plaintiff to a defense set up by the

answer of the defendant is insufficient, the defendant may demur thereto, and
must state the grounds thereof.

Itev., s. 486 ; Code, s. 250 ; C. C. P., s. 107.
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Airr. 17. PlExVdikgs, General Provisions

134. Forms of pleading. The forms of pleading in civil actions in courts of

record, and the rules by which the sufficiency of the pleadings is to be determined,

are those prescribed by this chapter.

Rev., s. 487; Code, s. 231; C. C. P., s. 91.

135. Subscription and verification of pleading. Every pleading in a court of

record must be subscribed by the party or his attorney, and when any pleading

is verified, every subsequent pleading, except a demurrer, must be verified also.

Rev., s. 488 ; Code, s. 257 ; C. C. P., s. 116.

136. Form of verification. The verification must be in substance that the same

is true to the knowledge of the person making it, except as to those matters stated

on information and belief, and as to those matters he believes it to be true ; and

must be by affidavit of the party, or if there are several parties united in interest

and pleading together, by one at least of such parties acquainted with the facts,

if the party is in the county where the attorney resides and is capable of making
the affidavit.

Rev., s. 489 ; Code. s. 2.58 : C. C. P., s. 117. 1868-9, c. 159, s. 7.

137. Verification by agent or attorney. The affidavit may also be made by the

agent or attorney, if the action or defense is founded upon a written instrument

for the payment of money only and the instrument is in the possession of the

agent or attorney, or if all the material allegations of the pleadings are within the

personal knowledge of the agent or attorney. When the pleading is verified by
any other person than the party, he shall set forth in the affidavit his knowledge
or the grounds of his belief on the subject, and the reasons why it is not made
by the party.

Rev., s. 490; Code, s. 258; C. C. P.. s. 117; 1868-9, c. 159, s. 7.

138. Verification by corporation or the state. When a corporation is a party

the verification may be made by any officer, or managing or local agent thereof

upon whom summons might be served ; and when the state or any officer thereof

in its behalf is a party, the verification may be made by any person acquainted

with the facts.

Rev., s. 491; Code, s. 258; 1901. c. 610: C. C. P.. s. 117: 1868-9, c. 159. s. 7.

139. Verification before what officer. Any officer competent to take the ac-

knowledgment of deeds, and any judge or clerk of the superior court, notary
public, in or out of the state, or justice of the peace, is competent to take affidavits

for the verification of pleadings, in any court or county in the state, and for

general purposes.

Rev., s. 492 ; Code, s. 258 ; 1891, c. 140 ; C. C. P., s. 117 ; 1868-9, c. 159, s. 7.

140. When verification omitted; use in criminal prosecutions. The verifica-

tion may be omitted when an admission of the truth of the allegation might sub-

ject the party to prosecution for felony. No pleading can be used in a criminal

prosecution against the party as proof of a fact admitted or alleged in it.

Rev., s. 49.S ; Code, s. 258; C. C. P., s. 117 ; 1868-9, c. 159, s. 7.
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141. Items of account; bill of particulars. It is not necessary for a party to set

forth in a pleading the items of an account alleged in it ; but he must deliver to

the adverse party, within ten days after a demand therefor in writing, a copy of

the account, which, if the pleading is verified, must be verified by his own oath,

or that of his agent or attorney if within the personal knowledge of the agent or

attorney, to the effect that he believes it to be true, or be precluded from giving

evidence thereof. The court or judge may order a further account when the one

delivered is defective, and may, in all cases, order a bill of particulars of the claim

of either party to be furnished.

Rev., s. 494; Code. s. 2.TO ; C. f. P.. s. US.

142. Pleadings construed liberally. In the construction of a pleading for the

purpose of determining its effect its allegations shall be liberally construed with

a view to substantial justice between the parties.

Rev. s. 495 ; Code, s. 260 ; C. C. P., s. 119.

143. Time for pleading enlarged. The judge may likewise, in his discretion,

and upon such terms as may be just, allow an answer or reply to be made, or

other act to be done, after the time limited, or by an order to enlarge the time.

Rev., s. 512; Code, s. 274; C. C. P., s. 133.
V

144. Irrelevant, redundant, indefinite pleadings. If irrelevant or redundant

matter is inserted in a pleading, it may be stricken out on motion of any person

aggrieved thereby, but this motion must be made before answer or demurrer, or

before an extension of time to plead is granted. When the allegations of a plead-

ing are so indefinite or uncertain that the precise nature of the charge or defense

is not apparent, the court may require the pleading to be made definite and cer-

tain by amendment.
Rev., s. 490 ; Code, s. 261 ; C. C. P., s. 120.

Note. For sham and irrelevant defenses, see this chapter, s. 120.

145. Pleading judgments. In pleading a judgment or other determination of

a court or of an officer of special jurisdiction, it is not necessary to state the

facts conferring jurisdiction, but the judgment or determination may be stated

to have been duly given or made. If this allegation is controverted, the party

pleading must establish, on the trial, the facts conferring jurisdiction.

Rev.. 8. 497; Code. s. 262; C. C. P., s. 121.

146. How conditions precedent pleaded. In pleading the performance of con-

ditions precedent in a contract, it is not necessary to state the facts showing

performance, but it may be stated generally that the party duly performed all

the conditions on his part. If this allegation is controverted, the party pleading

must establisli, on the trial, the facts showing performance.

Rev., s. 498 ; Code, s. 263 ; C. C. P.. s. 122.

147. How instrument for payment of money pleaded. In an action or defense

founded upon an instrument for the payment of money only, it is sufficient for

the party pleading to give a copy of the instrument, and to state that there is due

to him thereon, from the adverse party, a specified sum which he claims.

Rev., s. 499; Code, s. 263; C. C. P., s. 122.
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148. How private statutes pleaded. In pleading a private statute or right

derived therefrom it is sufficient to refer to the statute by its title or the day of

its ratification, and the court shall thereupon take judicial notice of it.

Rev., s. 500; Code, s. 2&4; C. C. P., s. 123.

. 149. Pleadings in libel and slander. In an action for libel or slander it is

not necessary to state in the complaint any extrinsic facts for the purpose of

showing the application to the plaintiff of the defamatory matter out of which

the cause of action arose, but it is sufficient to state generally that the same was
published or spoken concerning the plaintiff ; and if such allegation is contro-

verted, the plaintiff is bound to establish on trial that it was so published or

spoken.

The defendant may in his answer allege both the truth of the matter charged

as defamatory, and any mitigating circumstances to reduce the amount of dam-
ages ; and whether he prove the justification or not, he may give in evidence the

mitigating circumstances.

Rev. 1905, ss. 501-2 ; Code, ss. 265-6 ; C. C. P., ss. 124-5.

150. Allegations not denied, deemed true. Every material allegation of the

complaint not controverted by the answer, and every material allegation of new
matter in the answer, constituting a counterclaim, not controverted by the reply

is, for the purposes of the action, taken as true. But the allegation of new matter

in the answer, not relating to a counterclaim, or of new matter in reply, is to be

deemed controverted by the adverse party as upon a direct denial or avoidance,

as the case requires.

Rev., s. 503 ; Code, s. 268; C. C. P., s. 127.

151. Pleading lost, copy used. If an original pleading or paper is lost or

withheld by any person, the court may authorize a copy to be filed and used
instead of the original.

Rev., s. 504 : Code, s. 600: C. C. P., s. 357.

AuT. IS. A.me:n'd?iiexts

152. Amendment as of course. Any pleading may be once amended of course,

without costs, and without prejudice to the proceedings already had, at any time
before the period for answering it expires ; or it can be so amended at any time,

unless it is made to appear to the court that it was done for the purpose of delay,

and the plaintiff' or defendant will thereby lose the benefit of a term for which
the cause is, or may be, docketed for trial ; and if it appears to the court or judge
that the amendment was made for that purpose, it may be stricken out, and such
terms imposed as seem just to the court or judge.

Rev., s. .505; Code, s. 272; C. C. P.. s. 131.

153. Pleading over after demurrer. After the decision on a demurrer, the
judge shall, if it appear that the demurrer was interposed in good faith, allow
the party to plead over upon such terms as may be just.

Rev.. ,s. 506 ; Code. s. 272 ; C. C. P., 8. 331 ; 1871-2, c. 173. .

154. Amendments in discretion of court. The judge or court may, before and
after judgment, in furtherance of justice, and on such terms as may be proper.
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amend any pleading, process or proceeding, by adding or striking out the name
of any party; by correcting a mistake in the name of a party, or a mistake in

any other respect ; by inserting other allegations material to the case ; or' when
the amendment does not change substantially the claim or defense, by conforming

the pleading or proceeding to the fact proved. When a proceeding taken by a

party fails to conform to law in any respect, the trial judge may permit ah

amendment of the proceeding so as to make it conformable thereto.

Rev., ss. 507, 512 ; Code, ss. 273, 274 ; C. C. P., ss. 132, 133.

155. Amendment changing nature of action or relief; effect. When the com-
plaint is so amended as to change the nature of the action and the character of

the relief demanded, the judgment rendered does not operate as an estoppel upon
any person acquiring an interest in the property in controversy prior to the

allowance of the amendment.
Rev., s. 508; 1901. c. 486.

156. Unsubstantial defects disregarded. The court or judge shall, in every

stage of the action, disregard any error or defect in the pleadings or proceedings

which do not affect the substantial rights of the adverse party ; and no judgment
may be reversed or affected by reason of such error or defect.

Rev., s. 509 ; Code, s. 276 ; R. C, c. 3, ss. 5, G ; C. C. P., s. 135.

157. Defendant sued in fictitious name; amendment. When the plaintiff is

ignorant of the name of a defendant the latter may be designated in a pleading

or proceeding by any name ; and when his true name is discovered, the pleading

or proceeding may be amended accordingly.

Rev., s. 510 ; Code, s. 275 ; C. C. P., s. 134.

158. Supplemental pleadings. The plaintiff or defendant respectively may be

allowed on motion to make a supplemental complaint, answer or reply, alleging

facts material to the case occurring after, or of which the party was ignorant

when his former pleading was filed. Either party may set up by a supplemental

pleading, the judgment or decree of any court of competent jurisdiction, rendered

since the commencement of an action, determining all or any part of the matter

in controversy in said action, and if the judgment is set up by the plaintiff, it

shall be without prejudice to any provisional remedy theretofore issued or other

proceedings had in the action on his behalf.

Rev., s. 511; Code, s. 277; C. C. P.. s. 1.36.

159. Variance, material and immaterial. 1. No variance between the allega-

tion in a pleading and the proof shall be deemed material, unless it has actually

misled the adverse party to his prejudice in maintaining his action upon the

merits. Whenever it is alleged that a party has been so misled, that fact and in

what respect he has been misled, must be proved to the satisfaction of the court

;

and thereupon the judge may order the pleading to be amended upon such terms

as shall be just.

2. Where the variance is not material as herein provided, the judge may direct

the fact to be found according to the evidence, or may order an immediate amend-
ment without costs.

Rev., ss. 51.5, 516: Code, ss. 269, 270; C. C. P.. ss. 128, 129.
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160. Total failure of proof. AVhere the allegation of the cause of action or

defense to which the proof is directed is unproved, not in some particular or

particulars only, but in its entire scope and meaning, it is not deemed a case of

variance, but a failure of proof.

Rev., s. 526 ; Code, s. 397 ; C. C. P., s. 223.

SUBCHAPTER 7. TRIAL AND ITS INCIDENTS

Akt. 19. Trial

161. Defined. A trial is the judicial examination of the issues between the

parties, whether they be issues of law or of fact.

Rev., s. 526 ; Code, s. 397 ; C. C. P., s. 223.

162. How issue tried. An issue of law must be tried by the judge or court,

unless it is referred. An issue of fact must be tried by a jury, unless a trial by

jury is waived or a reference ordered. Every other issue is triable by the court,

or judge, who, however, may order the whole issue, or any specific question of

fact involved therein, to be tried by a jury, or may refer it.

Rev., s. 527 ; Code, ss. 398, 399 ; C. C. P., ss. 224, 225.

Note. For compulsoi'y reference, see this chapter, s. 179.

163. Issues of fact. Every issue of fact joined on the pleadings, and inquiry

of damages ordered to be tried by a jury, must be tried at the term of the court

next ensuing the joinder of issue or order for inquiry, if the issue was joined or

order made more than thirty days before such term, but if not, they must be tried

at the second term after the joinder or order.

Rev., s. 528 ; Code, s. 400 ; C. C. P., s. 226.

164. Issues of fact before the clerk. All issues of fact joined before the clerk

shall be transferred to the superior court for trial at the next succeeding term,

and in case of such transfer neither party is required to give an undertaking

for costs.

Rev., s. 529.

165. Continuance before term; affidavit, A party to an action may apply to

the court in which it is pending, or to the judge thereof, by affidavit, thirty days
before the trial term, and after three days notice in writing to the adverse party,

to have the' trial contiiuied to a term subsequent to that in which it is regularly

triable. The court or judge may continue the trial as asked for, on such terms as

may be just, if satisfied

—

1. That the applicant has used due diligence to have his case ready for trial.

2. That by reason of circumstances beyond his control, which he must set

forth, he cannot have a fair trial at the regular trial term. If the application,

is made by reason of the expected absence of a witness, it must state the name and
residence of the witness, the facts expected to be proved by him, the grounds for

the expectation of his nonattendance, and that the applicant expects to procure
his evidence at or before some named subsequent term. The applicant must
in all cases pay the costs of the application.

Rev., s. 530 ; Code, s. 401 ; C. C. P., s. 227.
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166. Continuance during term. The judge at any time during the term at

which an action is triable, may continue the trial on the application of either

party, and on such terms as shall be just, if satisfied

—

1. That the applicant has used due diligence to be ready for trial.

2. That he cannot have a fair trial at that term, by reason of circumstances

stated, and if the ground of application is the nonattendance of a witness, the

affidavit must contain the particulars required by subdivision two of the pre-

ceding section. Unless the applicant also sets forth in his affidavit that the facts

upon which his application is grounded occurred or came to his knowledge too

late to allow him to apply as prescribed in the preceding section, and that his

application is made as soon as it reasonably could be after the knowledge of those

facts, the continuance shall not be granted, except on the payment of the costs

in the action for the term.

Rev., s. 5:31 ; Code, s. 402 ; C. C. P., s. 228 ; R. C, c. 31. s. 57.

167. Counter affidavits as to continuance. It is competent in all civil cases

only for tlie opposing side to controvert the allegations of fact in applications

for continuance, and to offer counter affidavits to tliat end. The judge shall not

allow the continuance unless satisfied, after tliorough examination of the evi-

dence aforesaid, that the ends of justice demand it.

Rev., s. 5.32 ; 1885, c. 3M.

168. Order of business. The criminal calendar must be first disposed of,

unless, by consent of counsel, or for reasons satisfactory to the judge, particular

criminal actions may be deferred. The issues on the civil calendar must be

disposed of in the following order, unless, for the convenience of parties or the

dispatch of business, the court otherwise directs.

1. Issues of fact to be tried by a jury.

2. Issues of fact to be tried by the court.

3. Issiies of law.

Rev., s. .533 : Code. s. 403 : C. C. P., s. 229.

169. Separate trials. A separate trial between a plaintiff and any of several

defendants may be allowed by the court, when, in its opinion, justice will thereby

be promoted.

Rev., s. .534; Code, s. 407; C. C. P., s. 230.

170. Judge to explain law, but give no opinion on facts. No judge, in giving-

a charge to the petit jury, either in a civil or a criminal action, shall give an
opinion whether a fact is fully or sufficiently proven, tliat being tlie true office

and province of the jury; but he shall state in a plain and correct manner the

evidence given in the case and declare and explain the law arising thereon.

Rev., s. .535; Code, s. 413; C. C. P., s. 237; R. C. e. 31. s. 1-30; 1796, c. 452.

171. Requests for instructions. Counsel praying of the judge instructions,

to the jury, must put their requests in writing entitled of the cause, and sign

them ; otherwise the judge may disregard them. They must be filed with the

clerk as a part of the record.

Rev., s. .5.38 ; Code. s. 415 ; C. C. P.. s. 239.

128



I

L

1Y2 CIVIL PROCEDURE—Art. 19 Ch. 12

172. Instructions in writing; when to be taken to jury room. The judge, at

the request of auy party to au action on trial, made at or before the close of

the evidence, before instructing the jury on the law, must put his instructions

in writing, and read them to the jury. He shall then sign and file them witli the

clerk as a part of the record of the action.

When a judge puts his instructions in writing either of his own will or at the

request of a party to the action, he must, at the request of either party to the

action, allow the jury to take his instructions with them on their retirement,

and the jury must return the instructions with their verdict to the court.

Rev. 1905, ss. 536, 537 ; Ccxie, s. 414 ; C. C. P., s. 288 ; 1885, c. 137.

173. Demurrer to evidence. When on trial of an issue of fact in a civil action

or special proceeding, the plaintiff has introduced his evidence and rested his

case, the defendant may move to dismiss the action, or for judgment as in case

of nonsuit. If the motion is allowed the plaintiff may except and appeal to the

supreme court. If the motion is refused the defendant may except, and if the

defendant introduces no evidence the jury shall pass upon the issues in the

action, and the defendant has the benefit of his exception on appeal to the

supreme court. After the motion is refused he may waive his exception and
introduce his evidence just as if he had not made the motion, and he may again

move to dismiss after all the evidence on both sides is in. If the motion is then

refused, upon consideration of all the evidence, he may except, and after the

jury has rendered its verdict, he has the benefit of the latter exception on appeal

to the supreme court.

Rev., s. 539 ; 1897, c. 109 ; 1899, c. 131 ; 1901, c. 594.

174. Waiver of jury trial. Trial by jury may be waived by the several

parties to an issue of fact, in actions on contract, and with the assent of the

court in other actions in the manner following

:

1. By failing to appear at the trial.

2. By written consent, in person or by attorney, filed with the clerk.

3. By oral consent, entered in the minutes.

Rev., s. 540 ; Code, s. 416 ; C. C. P., s. 240.

Note. For submission of controversy without action, see tliis cliapter, ss. 2.'j0-232.

175. Findings of fact and conclusions of law by judge. Upon trial of an
issue of fact by the court, its decision shall be given in writing, and shall contain

a statement' of the facts found, and the conclusions of law separately. Upon
trial of an issue of law, the decision shall be made in the same manner, stating

the conclusions of law. Such decision must be filed with the clerk during the

court at which the trial takes places and judgment upon it shall be entered

accordingly.

Rev., s. 541 ; Code, s. 417 ; C. C. P., s. 241.

176. Exceptions to decision of court. 1. For the purposes of an appeal,

either party may except to a decision on a matter of law arising upon a trial

by the court within ten days after the judgment, in the same manner and with
the same effect as upon a trial by jury. Where the decision does not authorize

a final judgment, but directs further proceedings before a referee or otherwise,

either party may except thereto, and make a case or exception as above pro-

vided in case of an appeal.
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2. Either party desiring a review, upon the evidence appearing on the trial

of the questions of law, may at any time within ten days after the judgment,

or within such time as is prescribed by the rules of the court, make a case or

exceptions in like manner as upon a trial by jury, except that the judge, in

settling the case must briefly specify the facts found by him, and his conclu-

sions of law.

Rev., s. 5i2 ; Code, s. 418 ; C. C. P., s. 242.

177. Proceedings upon judgment on issue of law. On a judgment for the

plaintiff upon an issue of law, he may proceed in the manner prescribed by the

first two subdivisions of section No. 192 herein upon failure of the defendant

to answer, where the summons was j^ersonally served. If judgment is for the

defendant, upon an issue of law, and if taking of an account or the proof of

anj^ fact is necessary to enable the court to complete the judgment, a reference

or assessment by jury may be ordered, as provided in section No. 193 herein.

Rev., s. 54.3 ; Code, s. 419 ; C. C. P., s. 24.3.

Akt. 20. Reference

178. By consent. Any or all of the issues in an action, whetlier of fact or

law, may be referred, upon the written consent of the parties, except in actions

to annul a marriage, or for divorce and separation.

Rev., s. 518; Code. s. 420; C. C. P., s. 244.

179. Compulsory. Where the parties do not consent, the court may, upon
the application of either, or of its own motion, direct a reference in tlie follow-

ing cases

:

"1. Where the trial of an issue of fact requires the examination of a long

account on either side ; in which case the referee may be directed to hear and

decide the whole issue, or to report upon any specific question of fact involved

therein.

2. Where the taking of an account is necessary for the information of the

court, before judgment, or for carrying a judgment or order into effect.

3. Where the case involves a complicated question of boundary, or one which

requires a personal view of the premises.

4. Where a question of fact other than upon tlie pleadings arises upon
motion or otherwise, in any stage of the action.

5. Where the issues of fact and qiiestions of fact arise in an action of which

the courts of equity of the state had exclusive jurisdiction prior to the adoption

of the constitution of one thousand eight hundred and sixty-eight, and in which

the matter or amount in dispute is not less than the sum or value of five hundred
dollars.

The compulsory reference under this section does not deprive either party of

his constitutional right to a trial by jury of the issues of fact arising on the

pleadings.

new, s. 519 ; Code, s. 421 : 1897, c. 2.37, ss. 1, 2 ; C. C. P., s. 245 ; 1917. c. 280.

180. How referees chosen or appointed. In all cases of reference the parties

as to whom issues are joined in the action (except when the defendant is an
infant or an absentee) may agree in writing upon a person or persons, not

1.30
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exceeding three, and a reference shall be ordered to him or them, and to no

other person or persons. And if such parties do not agree, the court shall

appoint one or more referees, not more than three, who are free from exception.

No person may be appointed referee to whom all parties in the action object.

No judge or justice of any court may sit as referee in an action pending in

the court of which he is judge or justice, and not already referred, unless the

parties otherwise stipulate.

Rev., s. 520 ; Code, s. 423 ; C. C. P., s. 247.

181. Referees may administer oaths. Every referee has power to administer

oaths in any proceeding before him, and has generally the power vested in

a referee by law.

Rev., s. 521 : Code, s. 599 : C. C. P.. s. 356.

182. Powers of referee of trial. The trial by referees shall be conducted

in the same manner as a trial by the court. Referees have the same power to

grant adjournments and to allow amendments to pleadings and to the sum-

mons, as the court upon such trial, upon the same terms and with like effect.

They shall have the same power to preserve order and punish all violations

thereof upon such trial, and to compel the attendance of witnesses before them
by attachment and to punish them as for contempt for nonattendance or refusal

to be sworn or to testify, as is possessed by the court.

Rev., s. .522; Code, s. 422: C. C. P., s. 246.

183. Testimony reduced to writing. The testimony of all witnesses on both

sides must be reduced to writing by the referee, or under his direction, and

signed by the witnesses, and the evidence so taken and signed shall be filed in

the cause, and constitiite a part of the record.

Rev., s. 523 ; 1897, c. 237, s. 3.

184. Report; review, and judgment. The referee shall make and deliver

a report, within the time ordered by the court, to the clerk of the court in which
the action is pending. Either party, during the term or upon ten days notice

to the adverse party out of term, may move the judge to review tlie report, and
set aside, modify or confirm it in whole or in part, and no judgment may be

•entered on any reference except by order of the judge.

Rev., s. 524 ; Code, s. 423 ; C. C. P.. s. 247.

185. Report, contents and effect. The referee must state the facts found
and the conclusions of law separatel3^ His decision must be given, and may be

excepted to and reviewed in like manner, and with like effect in all respects as

in cases of appeal ; and he may in like manner settle a case or exceptions. The
report of the referee upon the whole issue stands as the decision of the court,

and judgment may be entered thereon upon application to the judge. "When
the reference is to report the facts, the report has the effect of a special verdict.

Rev., s. 525; Code, s. 422; C. C. P.. s. 246.

L
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Art. 21. Issues

186. Defined. Issues arise upon the pleadings, when a material fact or con-

clusion of law is maintained by one party and controverted by the other. They

are of two kinds

:

1. Of law.

2. Of fact.

Rev., s. 544 ; Code, s. 391 ; C. C. P., s. 219.

187. Of law. An issue of law arises upon a demurrer to the complaint,

answer or reply, or to some part thereof.

Rev., s. 545; Code, s. .392; C. C. P.. s. 220.

188. Of fact. An issue of fact arises

—

1. Upon a material allegation in the complaint controverted by the answer ; or,

2. Upon new matter in the answer, controverted by the reply; or,

3. Upon new matter in the reply, unless an issue of law is joined thereon.

Rev., s. 546 ; Code, s. 393 ; C. C. P., s. 221.

189. Order of trial. Issues both of law and of fact may arise upon different

parts of the pleadings in the same action. In these cases the issues of law must
be first tried, unless the court otherwise directs.

Rev., s. 547 ; Code, s. 394 ; C. C. P., s. 222.

190. Form and preparation. Issues sliall be framed in concise and direct

terms, and prolixity aiad confusion must be avoided, by not having too many
issues. The issues arising upon the pleadings, material to be tried, must be

made up by the attorneys appearing in the action, or l)y the judge presiding,

and reduced to writing, before or during the trial.

Rev. 1905, ss. 548-9 ; Code. ss. 395-6.

Art. 22. Verdict

191. General and special. A general verdict is that by whicli the jury pro-

nounce generally upon all or any of the issues, either in favor of the plaintiff

or defendant. A special verdict is that by which the jury find the facts only,

leaving the judgment to the court.

Rev., s. 5.50; Code, s. 408; C. C. P., s. 2.32.

192. Special controls general. Where a special finding of facts is inconsis-

tent with the general verdict, the former controls, and the court shall give

judgment accordingly.

Rev., s. 552 : Code, s. 410 ; C. C. P., s. 2.34.

193. Character of, for different actions. In an action for the recovery- of spe-

cific personal property, if tlie property has not been delivered to the plaintiff, or

the defendant by liis answer claims a return thereof, the jury shall assess the value

of the property, if their verdict is in favor of the plaintiff'; or if tliey find in

favor of the defendant, and that he is entitled to a return thereof, they may at

the same time assess the damages, if any are claimed in the complaint or answer.
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which the prevailing party has sustained by reason of the detention or taking

and withholding the property. In every action for the recovery of money only,

or specific real property, the jury, in their discretion, may render a general or

special verdict. In all other cases, the court may direct the jury to find a special

verdict in writing, upon all or any of the issues ; and in all cases may instruct

them if they render a general verdict, to find upon particular questions of fact,

to be stated in writing, and may direct a written finding tliereon. The special

verdict or finding shall be filed with the clerk, and entered upon the minutes.

Rev., s. .551 ; Code, s. 409 ; C. C. P., s. 233.

194. Jury to assess damages; counterclaim. When a verdict is found for the

plaintiff in an action for the recovery of money, or for the defendant when
a counterclaim for the recovery of money is established beyond the amount of

the plaintiff's claim as established, the jury must also assess the amount of the

recovery; they may also, under the direction of the court, assess tlie amount of

tlie recovery when the court gives judgment for the plaintiff on the answer.

If a counterclaim, established at the trial, exceeds the plaintiff"s demand so

established, judgment for the defendant must be given for the excess; or if it

appears that the defendant is entitled to any other affirmative relief, judgment
must be given accordingly.

Rev., s. .5.53 ; Code, s. 411 ; C. C. P.. s. 235.

195. Entry of verdict and judgment. Upon receiving a verdict, the clerk

shall make an entry in his minutes, specifying the time and place of the trial,

the names of the jurors and witnesses, the verdict, and either the judgment
rendered thereon, or an order that the cause be reserved for argument or further

consideration. If a different direction is not given by the court, the clerk must
enter judgment in conformity with the verdict.

Rev., s. .5.54 ; Code, s. 412 ; C. C. P., s. 236.

196. Exceptions. 1. If an exception is taken upon the trial, it must be reduced

to writing at the time with so much of the evidence or subject matter as may
be material to tlie exception taken; the same must be entered in the judge's

minutes and filed with the clerk as a part of the case upon appeal.

2. If there is error, either in the refusal of the judge to grant a prayer for

instructions, or in granting a prayer, or in his instructions generally, the same
is deemed ekeepted to without the filing of any formal objections.

Rev., s. .554 ; Code, s. 412 ; C. C. P., s. 236.

197. Motion to set aside. The judge who tries the cause may, in his discre-

tion, entertain a motion, to be made on his minutes, to set aside a verdict and
grant a new trial upon exceptions, or for insufficient evidence, or for excessive

damages ; but such motion can only be heard at the same term at which the trial

is had. When the motion is heard and decided upon the minutes of the judge,

and an appeal is taken from the decision, a ease or exceptions must be settled

in the usual form, upon which the argument of the appeal must be had.

Rev., s. .5.54; Code. s. 412; C. C. P.. s. 2.36.
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SUBCHAPTER 8. JUDGMENT

Art. 23. Judgment

198. Defined. A judgment is either interlocutory, or the final determination

of the rights of the parties in the action.

Rev., s. 5.55 : Code. s. 384 ; C. C. P., s. 216.

199. By default final. Judgment by default final may be had on faihlre of

defendant to answer

—

1. Where the complaint sets forth one or more causes of action, each consist-

ing of the breach of an express or implied contract to pay, absolutely or upon
a contingency, a sum or sums of money fixed by the terms of the contract, or

capable of being ascertained therefrom by computation. Upon proof of per-

sonal service of summons, or of service of summons by publication, on one or

more of the defendants, and upon the complaint being verified, judgment shall

be entered at the return term for the amount mentiond in the complaint, against

the defendant or defendants, or against one or more of several defendants.

2. Where the defendant, by his answer in such action, does not deny the

plaintiff's claim, but sets up a counterclaim, amounting to less than the plain-

tiff's claim, judgment may be had by the plaintiff for the excess of his claim

over the counterclaim, in like manner in any such action, upon the plaintiff's

filing with the court a statement admitting the counterclaim, which statement

must be annexed to and be a part of the jiidgment roll.

3. In actions where the service of the summons was by publication, the plaintiff

may, in like manner, apply for judgment, and the court must thereupon require

proof to be made of the demand mentioned in the complaint, and if the defendant

is not a resident of the state, must require the plaintiff or his agent to be

examined on oath respecting any payments that have been made to the plaintiff,

or to any one -for his use on account of such demand, and may render judgment
for the amount which he is entitled to recover. Before rendering judgment
the court may in its discretion require the plaintiff to cause to be filed satis-

factory security to abide the order of the court touching the restitution of any
estate or effects which may be directed by such judgment to be transferred or

delivered, or the restitution of any money that may be collected under and by
virtue of said judgment, in case the defendant or his representatives apply and
are admitted to defend the action, and succeed in such defense.

4. In actions for the recovery of real property, or for the possession thereof,

upon the failure of the defendant to file the undertaking required by law, or

upon failure of his sureties to justify according to law, unless the defendant is

excused from giving such undertaking before answering.

Rev., s. .556 ; Code, ss. 385, 390 ; C. C. P., s. 217 ; 1870-1, c. 42 ; 1869-70, c. 198. s. 4.

Note. For interest od judgment, see Interest, s. 6.

In Gaston County .uidgment by default final may be taken at any of the criminal terms
of the superior court. 1915. c. 114.

200. By default and inquiry. In all other actions, except those mentioned in

the preceding section, when the defendant fails to answer and upon a like proof,

judgment by default and inquiry may be had at the return term, and inquiry

shall be executed at the next succeeding term. If the taking of an intricate or
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long account is necessary to execute properly the inquiry, the court, at the

return term, may order the account to be taken by the clerk of the court or

some other fit person, and the referee shall make his report at the next suc-

ceeding term ; in all other cases, the inquiry shall be executed by a jury, unless

by consent the court is to try the facts as well as the law.

Rev., s. 557 ; Code, s. 386.

Note. In Gaston County judgment by default and inquiry may be talren at any of the
criminal terms of the superior court. 1915, c. 114.

201. By default for defendant. If the answer contains a statement of new
matter constituting a counterclaim, and the plaintiff fails to reply or demur
thereto, the defendant may move for such judgment as he is entitled to upon
such statement ; and if the case requires it, an order for an inquiry of damages
by a jury may be made.

Rev., s. 558 : Code, s. 249 ; C. C. P., s. 106.

202. Rendered in vacation. In all cases where the superior court in vacation

has jurisdiction, and all of the parties \inite in the proceedings, they may apply

for relief to the superior court in vacation, or in term time, at their election.

Rev., s. 559; Code, s. 230; 1871-2, c. 3.

203. On frivolous pleading. If a demurrer, answer or reply is frivolous, the

party prejudiced thereby may apply to the court or judge for judgment thereon,

which may be given accordingly.

Rev., s. 560; Code. s. 388; C. C. P., s. 218.

Note. For sham and irrelevant defense, see this chapter, s. 120.

For irrelevant, redundant, and indefinite pleadings, see this chapter, s. 144.

204. Mistake, surprise, excusable neglect. The judge shall, upon such terms

as may be just, at any time within one year after notice thereof, relieve a party

from a judgment, order, verdict or other proceeding taken against him through

his mistake, inadvertence, surprise or excusable neglect, and may supply an

omission in any proceeding.

Rev., s. 513 ; Code, s. 274 : 1893, c. 81 ; C. C. P., s. 133.

205. Stands until reversed. Every judgment given in a court of record having

jiirisdiction of the subject, is, and continues to be in force until reversed

according to law.

Rev., s. .561; Code, s. 935; R. C. c. 31, s. 103; 4 Hen. IV, c. 23.

206. For' and against whom given; failure to prosecute. 1. Judgment may
be given for or against one or more of several plaintiffs, and for or against one

or more of several defendants ; and it may determine the ultimate rights of the

parties on each side, as between themselves.

2. It may grant to the defendant any affirmative relief to which he may be

entitled.

3. In an action against several defendants, the court may, in its discretion,

render judgment against one or more of them, leaving the action to proceed

against the others, whenever a several judgment is proper.

4. The court may also dismiss the complaint, with costs in favor of one or

more defendants, in case of unreasonable neglect on the part cf the plaintiff to
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serve the sumirioiis ou other defendants, or to proceed in the cause against the

defendant or defendants served.

llev.. s. 563 ; Code, s. 424 ; C. C. P., s. 248.

207. Against married women. In an action brought by or against a mar-
ried woman, judgment may be given against her for costs or damages or both,

in the same manner as against other persons, to be levied and collected solely

out of her separate estate.

Rev., 56.3.

208. Nonsuit not allowed after verdict. In actions where a verdict passes

against the plaintiff, judgment shall be entered against him.

Kcv., s. 1.520; Code. s. 9.36 : K. C, c. 31, s. 110; 2 Hen. IT. c. 7.

209. Party dying after verdict. In no action shall the death of either party

l)etween the verdict and the judgment be alleged for error, if the judgment is

entered witliin two terms after the verdict.

Kev.. s. .-)(i4: Cddc. s. !).3.S ; R. C, c. 31. s. 112; 17 Cliarles II. c. 8.

210. On satisfaction of penalty bond. If at any time, pending an action on

a bond with a penalty, the defendant brings into the court where the action is

pending, all the principal money and interest due, and all costs which have

been expended in any suit upon such bond, the said money is a full satisfaction

and discharge of the bond, and the court shall give judgment accordingly.

Rev., s. 1523 ; Code, s. 934 ; R. C, c. 31, s. 102 ; 4 Anne, c. 16.

211. When limited by demand in complaint. The relief granted to the plain-

tiff', if there is no answer, cannot exceed that demanded in his complaint; but

in any other case the court may grant him any relief consistent with the case

made by the complaint and embraced within the issue.

Rev., s. .565: Code. s. 425; C. C. P., s. 249.

212. When passes legal title. In any action wherein the court declares a party

entitled to the possession of real or personal property, the legal title of which

is in another party to the suit, and the court orders a conveyance of such legal

title to him so declared to be entitled, or where, for any cause, the court orders

that one of the parties holding property in trust shall convey the legal title

to be held in trust to another person although not a party, the court, after

declaring the right and ordering the conveyance, has power also, to be used

in its discretion, to declare in the order then made, or in any made in the

progress of the cause, that the eff'ect thereof is to transfer to the party to whom
the conveyance is directed to be made, the legal title of the said property, to be

held in the same plight, condition and estate as though the conveyance ordered

were in fact executed ; and shall bind and entitle the parties ordered to execute

or to take benefit of the conveyance, in and to all such provisions, conditions

and covenants as are adjudged to attend the conveyance, in the same manner and
to the same extent as the conveyance would if the same were executed according

to the order. A party taking benefit under the judgment has the same redress

at law on account of the matter adjudged as he might on the conveyance, if the

.same had been executed.

Rev., s. .566: Code. .'^. 426; R. C, c. .32, s. 24; 1850. c. 107; 1874-5, c. 17.
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213. Regarded as a deed and registered. Every judgment, iu which the

transfer of title is so declared, shall be regarded as a deed of conveyance,

executed in due form and by capable persons, notwithstanding the want of

capacity in any person ordered to convey, and shall be registered in the proper

county, under the rules and regulations prescribed for conveyances of similar

property executed by the party. The party desiring registration of such judg-

ment must produce to the register a copy thereof, certified by the clerk of the

court in which it is enrolled, under the seal of the court, and the register shall

record both the judgment and certificate. All laws which are passed for extend-

ing the time for registration of deeds include such judgments, provided the

conveyance, if actually executed, would be so included.

Rev., ss. 567-8 ; Code, ss. 127, 429 : R. C. e. 32, ss. 25, 27 ; 1850, c. 107, ss. 2, 4 ; 1874-5, c.

17. ss. 2, 4.

214. Certified registered copy evidence. In all legal proceedings, touching

the right of parties derived under such judgment, a certified copy from the

register's books is evidence of its existence and of the matters therein contained,

as fully as if proved by a perfect transcript of the whole case.

Uev.. s. 569 ; Code. s. 428 ; R. C. c. 32, s. 26; 1850, c. 107, s. 3 ; 1874-5, c. 17, s. 3.

215. In action for recovery of personal property. In an action to recover

the possession of personal property, judgment for the plaintiff may be for the

possession, or for the recovery of possession, or for the value thereof, in case

a delivery cannot be had, and damages for the detention. If the property

has been delivered to the plaintiff, and the defendant claims a return thereof,

judgment for the defendant may be for a return of the property, or for the

value thereof in 'case a return cannot be had, and damages for taking and with-

holding the same.

Rev., s. 570 ; Code, s. 431 ; C. C. P.. s. 251.

216. What judge approves judgments. In all cases where a judgmejit, decree

or order of the superior court is required to be approved by a judge, it shall

be approved by the judge having jurisdiction of receivers and injunctions.

Rev., s. 571 ; Code, s, 432 : 1876-7. c. 223, s, 3 ; 1879, e. 63 ; 1881, c. 51.

.Vote, For .iudse aiiju-oviiig when infants are petitioners, see this chapter, s. 365,

217. Judgment roll. Unless the party or his attorney furnishes a judgment
roll, the clerk, immediately after entering the judgment, shall attach together

and file the following papers which constitute the judgment roll

:

1, In case the complaint is not answered by any defendant, the summons and
complaint, or copies thereof, proof of service, and that no answer has been

received, the report, if any, and a copy of the judgment.

2. In all other eases, the summons, pleadings, or copies thereof, and a copy
of the judgment, with any verdict or report, the offer of the defendant, excep-

tions, case, and all orders and papers in any way involving the merits and
necessarily affecting the judgment.

Rev., s. .572 : Code, s, 4.34 ; C. C. P.. s, 253.

218. Docketed and indexed; held as of first day of term. Every judgment
of the superior court, affecting the right to real property, or requiring in whole
or in part the payment of money, shall be entered by the clerk of said superior

137
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court on the judgment docket of the court. The entry must contain the

of the parties, and the relief granted, date of judgment and date of docketing;

and the clerk shall keep a cross-index of the whole, with the dates and numbers
thereof. In all cases affecting the title to real property the clerk shall enter upon
the judgment docket the number and page of the minute docket where the judg-

ment is recorded, and if the judgment does not contain particular description

of the lands, but refers to a description contained in the pleadings, the clerk

shall enter upon the minute docket, immediately following the judgment, the

description so referred to.

All judgments rendered in any county by the superior court, during a term

of the court, and docketed during the same term, or within ten days thereafter,

are held and deemed to have been rendered and docketed on the first day of said

term.

Rev., s. r)7.3; Code. s. 4?j?i ; C. C. P.. s. 252; Supr. Ct. Rule VIII; 1909, c. 709.

219. Where and how docketed; lien. Upon filing a judgment roll upon
a judgment affecting the title of real property, or directing in whole or in part

the payment of money, it shall be docketed on the judgment docket of the

superior court of the county where the judgment roll was filed, and may be

docketed on the judgment docket of the superior court of any other county upon
the filing with the clerk there of a transcript of the original docket, and is a lien

on the real property in the county where the same is docketed of every person

against whom any such judgment is rendered, and which he has at the time of

the docketing thereof in the county in which such real property is situated, or

which he acquires at any time thereafter, for ten years from the date of the

rendition of the judgment. But the time during which the party recovering

or owning such judgment shall be, or shall have been, restrained from pro-

ceeding thereon by an order of injunction, or other order, or by the operation

of any appeal, or by a statutory prohibition, does not constitute any part of the

ten years aforesaid, as against the defendant in such judgment, or the party

obtaining such orders or making such appeal, or any other person who is not

a purchaser, creditor or mortgagee in good faith.

Rev., s. 574 ; Code, s. 435 ; C. C. P., s. 2.54.

Note. Statute of limitation doe.s not run apiinst jud.irnient wlieii iKiniestead allotted,

see lliis chapter, s. 3.32.

220. Of supreme court docketed in superior court; lien. It is the duty of

the clerk of the supreme court, on application of tlie party obtaining judgment

in that court, directing in whole or in part the payment of money, or affecting

the title to real estate, or on the like application of the attorney of record of

said party, to certify under his hand and the seal of said court a transcript of

the judgment, setting forth the title of the court, the names of the parties thereto,

the relief granted, that the judgment was so rendered by said court, the amount
and date of the judgment, what part thereof bears interest and from what time

;

and said clerk shall send such certificate and transcript to the clerk of the superior

court of such counties as he is directed; and the clerk of the superior court

receiving the certificate and transcript shall docket them in like manner as

judgment rolls of the superior court are docketed. And when so docketed, the

lien of said judgment is the same in all respects, subject to the same restrictions

and qualifications, and the time shall be reckoned as is provided and prescribed
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in the preceding sections for judgments of the superior court, so far as the

same are applicable. The party desiring the certificate and transcript provided

for in this section, may obtain them at any time after such judgment has been

rendered, unless the supreme court otherwise directs.

Rev., s. 575; Code, s. 436; 1881, c. 75, ss, 1, 4.

221. Of federal court docketed; lien. Judgments and decrees rendered in

the circuit and district courts of the United States within this state may be

docketed on the judgment dockets of the superior courts in the several counties

of this state for the purpose of creating liens of such judgments and decrees

upon property within the county wliere the same are so docketed in like manner
as judgments of superior courts, for the purpose of creating liens upon property,

but in no other manner, extent or order than as contemplated, provided and
intended by the act of Congress entitled "An act to regulate the liens of judg-

ments and decrees of the courts of the United States," approved August first,

one thousand eight hundred and eighty-eight. And it is the duty of the clerk

of the superior court, when a judgment roll of said circuit and district courts

is filed with him, to docket it as judgments of the said superior courts are

required to be docketed.

Rev., s. 576; 1889, c. 439.

222. Paid to clerk; docket credited; transcript to other counties. The party

against whom a judgment for the payment of money is rendered, by any court

of record, may pay the whole, or any part thereof, to the clerk of the court in

which the same was rendered, at any time thereafter, although no execution

has issued on such judgment ; and this j^ayment of money is good and
available to the party making it, and the clerk shall enter the payment on the

judgment docket of the court, and immediately forward a certificate thereof to

the clerk of the superior court of each county, to whom a transcript of said

judgment has been sent, and the clerk of such superior court shall enter the same
on the judgment docket of such court and file the original with the judgment
roll in the action. Entries of payment or satisfaction on the judgment dockets

in the office of the clerk of the superior court, by any person otlier than the clerk,

shall be made in the presence of the clerk or his deputy, who shall witness the

same, and when entries of full payment or satisfaction have been made, the clerk

or his deputy shall enter upon the judgment index kept by him, opposite and on
a line with the names of the parties to the judgment, the words "Paid"' or
'

' Satisfied.
'

'

Rev., s. 577; Code, s. 438; R. C, c. 31, s. 127; 1823. e. 1212; 1911, c. 76.

223. Clerk to pay money to party entitled. The clerk, to whom money is

paid as aforesaid, shall pay it to the party entitled to receive it, under the same
riiles and penalties as if the money had been paid into his office by virtue of an
execution.

Rev., s. 578; Code, s. 4.39; R. C, c. 31. s. 128; 1823, c. 1212, s. 2.

224. Credits upon judgments. Where a payment has been made on a judg-

ment docketed in the office of the clerk of the superior court, and no entry made
on the judgment docket, or where any docketed judgment appealed from has
been reversed or modified on appeal and no entry made on such docket, any
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person intei'ested tliei'ein may move in the cause before the clerk, upon affidavit

after notice to all persons interested, to have such credit, reversal or modi-

fication entered; and upon the hearing before the clerk he may hear affidavits,

oral testimony, depositions and any other competent evidence, and shall render

liis .iudgment, from which any party may appeal in the same manner as in

appeals in special proceedings. On the trial of any issue of fact on the appeal

either party may demand a jury trial, which shall be had upon the evidence

before the clerk, which he shall reduce to writing. On a final judgment ordering

any such credit, reversal or modification, transcript thereof shall be sent by
the clerk of the superior court to each county in which the original judgment has

been docketed, and the clerk of such county shall enter the same on the judgment
docket of his county opposite such judgment and file the transcript. No final

process shall issue on any such judgment after affidavit filed in the cause until

the motion for credit, reversal or modification has been finally disposed of.

Kev.. s. .579 ; 190.3, c. 558.

Note. For form of judgment for purchase-money of land, see this chapter, s. 279 (5).

For estoppel of judgment after amendment of pleadings, see this chapter, s. 155.

225. For money due on judicial sale. The supreme and other courts ordering

a jutlicial sale, or liaving possession of bonds taken on such sale, may, on motion,

after ten days notice tliereof in writing, enter judgment as soon as the money
becomes due against the debtors or any of them, unless for good cause shown
the court directs some other mode of collection.

Kev.. s. 1524 ; Code, s. 941 ; R. C, c. 31, s. 129.

226. Applicable to justice's courts. This article applies, wherever appro-

priate, to proceedings in courts of justices of the peace.

Rev., s. .562 ; Code, s. 389.

AiiT. 24. Co:s'FEssioA' of Jidgmeat

227. When and for what. A judgment by confession may be entered without

action either in or oiit of term, either for money diae or to become diie, or to

secure any person against contingent liability on behalf of the defendant, or both,

in the manner prescribed by this article.

Rev., s. 580 ; Code, s. 570 ; C. C. P., s. 325.

228. Debtor to make verified statement. A statement in writing must be

made, signed, and verified by the defendant, to the following effect:

1. It must state the amount for which judgment may be entered, and author-

ize the entry of judgment therefor.

2. If it is for money due, or to become due, it must state concisely the facts

out of which it arose, and must show that the sum confessed is justly due, or to

become due.

3. If it is for the purpose of securing the plaintiff against a contingent lia-

bility, it must state concisely the facts constituting the liability, and must show
that the sum confessed does not exceed the same.

Rev., s. 581 : Code. s. 571 : C. C. P.. s., 326.

229. Judgment; execution; installment debt. The statement may be filed

with the clerk of the superior court of the county in which the defendant resides,
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or i£ he does not reside in the state, of some county in which he has property.

The clerk shall indorse upon it and enter on his judgment docket a judgment

of the court for the amount confessed, with three dollars costs, together with

disbursements. The statement and affidavit, with the judgment indorsed,

thenceforth becomes the judgment roll. Executions may be issued and enforced

thereon in the same manner as upon judgments in other cases in such courts.

When the debt for which the judgment is recovered is not all due, or is payable

in installments, and the installments are not all due, the execution may issue

upon such judgment for the collection of such installments as have become due,

and shall be in the usual form ; but must have indorsed thereon, by the attorney

or person issuing it, a direction to the sheriff to collect the amount due on such

judgment, with interest and costs, which amount shall be stated, with interest

thereon, and costs of said judgment. Notwithstanding the issue and collection

of such execution, the judgment remains as security for the installments there-

after to become due ; and whenever any further installment becomes due, execu-

tion may, in like manner, be issued for its collection and enforcement.
Rev., s. 582 ; Code, s. 572 ; C. C. P., s. 327.

Aet. 25. Submission of Con teoversy Without Action

230. Submission, affidavit, and judgment. Parties to a question in difference

which might be the subject of a civil action, may, without action, agree upon
a case containing the facts upon which the controversy depends, and present

a submission of the same to any court which would have jurisdiction if an
action had been brought. But it must appear by affidavit that the controversy

is real, and the proceedings in good faith to determine the rights of the parties.

The judge shall hear and determine the case, and render judgment thereon

as if an action were pending.

Eev., s. 803 ; Code, s. 567 ; C. C. P., s. 315.

231. Judgment roll. Judgment sliall be entered on the judgment docket,

as in other cases, but without costs for any proceeding prior to trial. The case,

the submission, and a copy of the judgment, constitute the judgment roll.

Rev., s. 804 ; Code, s. 568 ; C. C. P., s. 316.

232. Judgment enforced; appeal. The judgment may be enforced in the

same manner as if it had been rendered in an action, and is subject to appeal

in like manner.

Rev., s. 805 : Code, s. .569 : C. C. P., s. 317.

SUBCHAPTER 9. APPEAL

Art. 2(). Appe.vl

233. Writs of error abolished. Writs of error in civil actions are abolished,

and the only mode of reviewing a judgment, or order, in a civil action, is that

prescribed by this chapter.

Rev., s. .583 : Code, s. 544 ; C. C. P.. s. 200.

234. Certiorari, recordari and supersedeas. Writs of certiorari, recordari

and supersedeas are authorized as heretofore in use. The writs of certiorari and
recordari, when used as substitutes for an appeal, may issue when ordered upon
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the applicant filing a written undertaking for the costs only ; but the super-

sedeas, to suspend execution, shall not issue until an undertaking is filed, or

a deposit made to secure the judgment sought to be vacated, as in cases of appeal

where execution is stayed.

Rev., s. 584; Code, s. 545; 1874-5, c. 109.

235. Appeal to supreme court; security on appeal; stay. Cases shall be

taken to the supreme court by appeal, as provided by law. All provisions in

this article as to the security to be given ;ipon appeals and as to the stay of

proceedings apply to appeals taken to the supreme court.

Kov., ss. 595, 1540; Code, ss. 561. 946; C. C. P., s. 312.

236. Who may appeal. Any party aggrieved may appeal in the cases pre-

scribed in this chapter.

Kev., s. 585: Code, s. .547; C. C. P., s. 298.

237. Appeal from clerk to judge. Appeals lie to the judge of the superior

court having jurisdiction, either in term time or vacation, from judgments of

the clerk of the superior court in all matters of law or legal inference. In case

of such transfer or appeal neither party need give an undertaking for costs

;

and the clerk shall transmit, on the transfer or appeal, to the superior court, or

to the judge thereof, the pleadings, or other papers, on which the issues of fact or

of law arise. An appeal must be taken within ten days after the entry of the

order or judgment of the clerk. But an appeal can only be taken by a party

aggrieved, who appeared and moved for, or opposed the order or judgment
appealed from, or who, being entitled to be heard thereon, had no opportunity

of being heard, which fact may be shown by affidavit or other proof.

Rev. 1905. ss. .586, 610-11; Code. ss. 116. 252-3; C. C. P.. ss. 109. 492.

238. Clerk to transfer issues of fact to civil issue docket. If issues of law

and of fact, or of fact only, are raised before the clerk, he shall transfer the ease

to the civil issue docket for trial of the issues at the next ensuing term of the

superior court.

Kev., s. 588; Code, s. 256; C. C. P., s. 115.

239. Duty of clerk on appeal. On such appeal the clerk, within three days

thereafter, shall prepare and sign a statement of the case, of his decision and

of the appeal, and exhibit such statement to the parties or their attorneys on

request. If the statement is satisfactory, the parties or their attorneys must

sign it. If either party objects to the statement as partial or erroneous, he may
put his objections in writing, and the clerk shall attach the writing to his state-

ment, and within two days thereafter he shall send such statement, together

with the objections, and copies of all necessary papers, by mail or otherwise, to

the judge residing in the district, or in his absence to the judge holding the courts

of the district, for his decision.

Rev., s. 612 ; Code, s. 254 ; C. C. P., s. 110.

240. Duty of judge on appeal. It is the duty of the judge on receiving

a statement of appeal from the clerk, or the copy of the record of an issue of

law, to decide the questions presented within ten days. But if he has been

informed in writing, by the attorney of either party, that he desires to be heard
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oil the questions, the judge shall fix a time and place for the hearing, and give

the attorneys of both parties reasonable notice. He must transmit his decision

in writing, endorsed on or attached to the record, to the clerk of the court, who
shall immediately acknowledge its receipt, and within three days after notify

the attorneys of the parties of the decision and on request and the payment
of his legal fees, give them a copy thereof, and the parties receiving such notice

may proceed thereafter according to law.

Rev., s. 613 : Code, s. 255 ; C. C. P., s. 113.

241. Judge determines entire controversy; may recommit. Whenever a civil

action or special proceeding begun before the clerk of a superior court is for

any ground whatever sent to the superior court before the judge, the judge has

jurisdiction; and it is his duty, upon the request of either party, to proceed to

hear and determine all matters in controversy, in such action, unless it appears

to him that justice would be more cheaply and speedily administered by sending

the action back to be proceeded in before the clerk, in which case he may do so.

Rev., s. 614 ; 1887. e. 276.

242. Appeal from superior court judge. An appeal may be taken from every

judicial order or determination of a judge of a superior court, upon or involv-

ing a matter of law or legal inference, whether made in or out of term, which
affects a substantial right claimed in any action or proceeding ; or which in effect

determines the action, and prevents a judgment from which an appeal might
be taken ; or discontinues the action, or grants or refuses a new trial.

Rev., s. 587 ; Code, s. 548 ; C. C. P., s. 299 ; 1818, c. 962, s. 4.

Note. For appeal in creditors' proceeding against personal representative, see chapter
Administration, s. 121.

243. Appeal from judge in special proceedings. Any party, within ten days
after notice of such judgment, may appeal to the supreme court of the state,

upon any matter of law or legal inference therein, under the regulations pro-

vided for appeals in other cases.

Rev., s. 588; Code, s. 256; 0. C. P.. s. 115.

244. Interlocutory orders reviewed on appeal from judgment. Upon an
appeal from a judgment, the court may review any intermediate order involving

the merits and necessarily affecting the judgment.

Rev., s. 589 ; Code, s. 562 ; C. C. P.. s. 313.

245. When appeal taken. The appeal must be taken from a judgment ren-

dered out of term within ten days after notice thereof, and from a judgment
rendered in term within ten days after its rendition, unless the record shows an
appeal taken at the trial, which is sufficient, but execution shall not be sus-

pended until the giving by the appellant of the undertakings hereinafter required.

Rev., s. 590 ; Code, s. 549 ; 1889, c. 161 ; C. C. P., s. .300.

246. Entry and notice of appeal. Within the time prescribed in the preced-

ing section, the appellant shall cause his appeal to be entered by the clerk on
the judgment docket, and notice thereof to be given to the adverse party unless

the record shows an appeal taken or prayed at the trial, which is sufficient.

Rev., s. .591; Code, s. 550; C. C. P., s. 301.
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247. Case on appeal; statement, service, and return. The appellant shall

cause to be prepared a concise statement of the case, embodying the instructions

of the judge as signed by him, if there be an exception thereto, and the request

of the counsel of the parties for instructions if there be any exception on

account of the granting or withholding thereof, and stating separately, in

articles numbered, the errors alleged. A copy of this statement shall be served

on the respondent within fifteen days from the entry of the appeal taken ; within

ten days after such service the respondent shall return the copy with his

approval or specific amendments indorsed or attached; if the case be approved

by the respondent, it shall be filed with the clerk as a part of the record ; if not

returned with objections within the time prescribed, it shall be deemed approved.

Kev.. s. 591 ; Code, s. .550; C. C. P.. s. 301 ; 1905, c. 448.

248. Settlement of case on appeal. If the case on appeal is returned by the

respondent with objections as prescribed, the appellant shall immediately request

the judge to fix a time and place for settling the case before him. If the appel-

lant delays longer than fifteen days after the respondent serves his countercase,

or exceptions, to request the judge to settle the case on appeal and delays for

such period to mail the case and countercase or exceptions to the judge,

then the exceptions filed by the respondent shall be allowed, or the countercase

served by him shall constitute the case on appeal, but the time may be extended

by agreement.

The judge shall forthwith notify the attorneys of the parties to appear before

him for that purpose at a certain time and place, within the judicial district,

which time shall not be more than twenty days from the receipt of the request.

At the time and place stated, the judge shall settle and sign the case, and deliver

a copy to the attorney of each partj^, or if the attorneys are not present, file

a copy in the office of the clerk of the court. If the judge has left the district

before the notice of disagreement, he may settle the ease without returning to

the district.

In settling the case, the written instructions signed by the judge, and the

written request for instructions signed by the counsel, and the written excep-

tions are deemed conclusive as to what these instructions, requests and excep-

tions were. If a copy of the case settled was delivered to the appellant, he

shall within five days thereafter file it with the clerk, and if he fails to do so,

the respondent may file his copy.

The judge shall settle the case on appeal within sixty days after the termina-

tion of a special term or after the courts of the districts have ended, and if the

judge in the meantime has gone out of office, he shall settle the case as if he were
still in office. Any judge failing to comply with this section is liable to a penalty

of five hundred dollars, for the use of any person who sues for it.

Rev., s. 591 : Code, s. 550; C. C. P., s. .SOI ; 1S89, c. 161 : 1907. c. 312.

249. Clerk to prepare transcript. The clerk on receiving a copy of the case

settled, as required in the preceding sections, shall make a copy of the judgment
roll and of the case, and wdthin twenty days transmit the same, duly certified,

to the clerk of the supreme court. The clerk, except in cases where parties are

allowed to appeal without giving an undertaking on appeal, shall not be required
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to make the copy of the record in the case for the supreme court until the

appellant has given the undertaking on appeal or made the deposit required.

Rev., s. 592 ; Code. s. 551 ; 1889, c. 135 ; C. C. P., s. 302.

250. Undertaking on appeal; filing; waiver. To render an appeal effectual

for any purpose in a civil cause or special proceeding, a written undertaking

must be executed on the part of the appellant, with good and sufficient surety,

in such sum as may be ordered by the court, not exceeding two hundred and
fifty dollars, to the effect that the appellant will pay all costs awarded against

him on the appeal, and this undertaking must be filed with the clerk by whom
the judgment or order was entered ; or such sum as is ordered by the court

must be deposited with the clerk by whom the judgment or order was entered,

to abide the event of the appeal. The undertaking or deposit may be waived

by a written consent on the part of the respondent. No appeal shall be dis-

missed in the supreme court on the ground that the undertaking on appeal was

not filed, or deposit made, earlier, if the undertaking is filed or the deposit

made before the record of the case is transmitted by the clerk of the superior

court to the supreme court. When no undertaking on appeal has been filed, or

deposit made before the record of the case is transmitted to the supreme court,

the supreme court shall, upon good cause shown, on such terms as may be just,

allow the appellant to file an undertaking or make the deposit.

Rev., ss. 593, .595 ; Code, ss. 5.52, 561 ; C. C. P., ss. 303, 312 ; 1889, c. 135, s. 2 ; 1871-2, c. 31.

251. Justification of sureties. The undertaking on appeal must be accom-

panied by the affidavit of one of the sureties that he is worth double the amount
specified therein. The respondent may except to the sufficiency of the sureties

within ten days after the notice of appeal; and unless they or other sureties

justify within ten days thereafter, the appeal shall be regarded as if no under-

taking had been given. The justification must be upon a notice of not less than

five days.

Rev., s. 594 ; Code, s. 560 ; C. C. P., s. 310 ; 1887, c. 121.

252. Notice of motion to dismiss; new bond or deposit. Before the appellee

is permitted to move to dismiss an appeal, eitlier for any irregularity in the

undertaking on appeal or for failure of sureties to justify, he must give written

notice to the appellant of such motion at least twenty days before the district

from which the cause is sent up is called, and this notice must state the grounds
upon which the motion is based. At least five days before the district from
which the caiise is sent up is called, the appellant may file with the clerk of the

supreme court a new bond justified according to law and containing a penalty
the same in amount as the penalty in the original bond, or he may deposit with
the said clerk a sum of money equal to the penalty in the original bond. When
a new bond has been thus filed or deposit made the cause stands as if the bond
had been duly given or deposit duly made in the court below.

Rev., s. 596; 1887, c. 121.

253. Appeals in forma pauperis; clerk's fees. AVhen any party to a civil

action tried and determined in the superior court, at the time of trial desires an
appeal from the judgment rendered in the action to the supreme coxirt, and is

unable, by reason of his poverty, to make the deposit or to give the security
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required by law for said appeal, it shall be the duty of the judge or clerk of said

superior court to make an order allowiug said party to appeal from the judg-

ment to the supreme court as in other cases of appeal, without giving security

therefor. The party desiring to appeal from said judgment shall within five

days make affidavit that he is unable by reason of his poverty to give the security

required by law, and that he is advised by counsel learned in the law that there

is error in matter of law in the decision of the superior court in said action.

The affidavit must be accompanied by a written statement from a practicing

attorney of said superior court that he has examined the affiant's case, and is

of opinion that the decision of the superior court, in said action, is contrary to

law. The appeal Avhen passed upon and granted by the clerk shall be within ten

days from the expiration by law of said term of co\irt. The clerk of the superior

court cannot demand his fees for the transcript of the record for the supreme
court of a party appealing in forma pauperis, in case such appellant furnishes

to the clerk two true and correctly typewritten copies of such records on appeal.

Nothing contained in this section deprives the clerk of the superior court of his

right to demand his fees for his certificate and seal as now allowed by law in

such cases.

Rev., s. 597 ; Code, s. 553 ; 1889, c. 161 : 1873-4, c. 60; 1907, c. 878.

254. Undertaking to stay execution on money judgment. If the appeal is

from a judgment directing the payment of money, it does not stay the

execution of the judgment unless a written undertaking is execiited on the part

of the appellant, by one or more sureties, to the effect that if the judgment
appealed from, or any part thereof, is affirmed, or the appeal is dismissed, the

appellant will pay the amount directed to be paid by the judgment, or the part

of such amount as to which the judgment shall be affii'med, if affirmed only in

part, and all damages which shall be awarded against the appellant upon the

appeal. Whenever it is satisfactorily made to appear to the court that since the

execiition of the undertaking the sureties have become insolvent, the court may,

by rule or order, require the appellant to execute, file and serve a new under-

taking, as above. In case of neglect to execute such undertaking within twenty

days after the service of a copy of the rule or order requiring it, the appeal

may, on motion to the court, be dismissed with costs. Whenever it is necessary

for a party to an action or proceeding to give a bond or an undertaking with

surety or sureties, he may, in lieu thereof, deposit with the officer into court

money to the amount of the bond or undertaking to be given. The court in

which the action or proceeding is pending may direct what disposition shall be

made of such money pending the action or proceeding. In a case where, by
this section, the money is to be deposited with an officer, a judge of the court,

upon the application of either party, may, at any time, before the deposit is

made, order the money deposited in court instead of with the officer; and
a deposit made, pursuant to such order, is of the same effect as if made with

the officer. The perfecting of an appeal by giving the undertaking mentioned

in this section stays proceedings in the court below upon the judgment appealed

from ; except when the sale of perishable property is directed, the court below

may order the property to be sold and the proceeds thereof to be deposited or

invested, to abide the judgment of the appellate court.

Rev., s. 598 ; Code, s. 554 ; C. C. P., ss. 304, 311.
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255. How judgment for personal property stayed. If the judgment appealed

from directs the assignment or delivery of documents or personal property, the

execution of the judgment is not stayed by appeal, unless the things required to

be assigned or delivered are brought into court, or placed in the custody of such

officer or receiver as the court appoints, or unless an undertaking be entered

into on the part of the appellant, by at least two sureties, and in such amount

as the court or a judge thereof directs to the effect that the appellant will obey

the order of the appellate court upon the appeal.

Rev., s. 599 ; Code, s. 555 ; C. C. P., s. 305.

256. How judgment directing conveyance stayed. If the judgment appealed

from directs the execution of a conveyance or other instrument, the execution

of the judgment is not stayed by the appeal until the instrument has been

executed and deposited with the clerk with whom the judgment is entered, to

abide the judgment of the appellate court.

Rev., s. GOO ; Code, s. 550 : C. C. P., s. 306.

257. How judgment for real property stayed. If the judgment appealed

from directs the sale or delivery of possession of real property, the execution is

not stayed, unless a bond is executed on the part of the appellant, with one

or more sureties, to the effect that, during his possession of such property, he will

not commit, or suffer to be committed, any waste thereon, and that if the judg-

ment is affirmed he will pay the value of the use and occupation of the prop-

erty, from the time of the appeal until the delivery of possession thereof pur-

suant to the judgment, not exceeding a sum to be fixed by a judge of the court by
which judgment was rendered and which must be specified in the undertaking.

When the judgment is for the sale of mortgaged premises, and the payment
of a deficiency arising upon the sale, the undertaking must also provide for the

payment of this deficiency.

Rev., s. 601 ; Code, s. 557 : C. C. P.. s. 307.

258. Docket entry of stay. When an appeal from a judgment is pending,

and the undertaking requisite to stay execution on the judgment has been given,

and the appeal perfected, the court in which the judgment was recovered may,
on special motion, after notice to the person owning the jiulgment, on such terms

as it sees fit, direct an entry to be made by the clerk on the docket of such

judgment, that the same is secured on appeal, and no execution can issue iipon

such judgment during the pendency of the appeal.

Rev., .s. 621 ; Code. s. 435 ; 1887. c. 192 ; C. C. P., s. 254.

259. Scope of stay; security limited for fiduciaries. When an appeal is

perfected as provided by this article it stays all further proceedings in the court

below upon the judgment appealed from, or upon the matter embraced therein

;

but the court below may proceed upon any other matter included in the action

and not affected by the judgment appealed from. The court below may, in its

discretion, dispense with or limit the security required, when the appellant is

an executor, administrator, trustee, or other person acting in a fiduciary capacity.

It may also limit such security to an amount not more than fifty thousand dol-

lars, where it would otherwise exceed that sum.
Rev., s. 602 : Code, s. 558 : C. C. P., s. 308.



260 CIVIL PKOCEDURE—Art. 20 Ch. 12

260. Undertaking in one or more instruments; served on appellee. The under-

takings may be in one instrument or several, at the option of the appellant ; and
a copy, including the names and residences of the sureties, must be served on
the adverse party, with the notice of appeal, unless the required deposit is made
and notice thereof given.

liev., s. 603 ; Code, s. 559 ; C. C. P.. s. :!09.

261. Judgment not vacated by stay. The stay of proceedings provided for in

this article shall not be construed to vacate the judgment appealed from, but in

all cases such judgment remains in full force and effect, and its lien remains
unimpaired, notwithstanding the giving of the undertaking or making the deposit

required in this chapter, until such judgment is reversed or modified by the

supreme court.

liev., s. 604 ; 1887, c. 102.

262. Judgment on appeal and on undertakings; restitution. Upon an appeal

from a judgment or order, the appellate court may reverse, affirm or modify
the judgment or order appealed from, in the respect mentioned in the notice of

appeal, and as to any or all of the parties, and may, if necessary or proper, order

a new trial. When the judgment is reversed or modified, the appellate court

may make complete restitution of all property and rights lost by the erroneous

judgment. Undertakings for the prosecution of appeals and on writs of cer-

tiorari shall make a part of the record sent up to the supreme court on which
judgment may be entered against the appellant or })erson prosecuting the writ

of certiorari and his sureties, in all eases where judgment is rendered against

the appellant or person prosecuting the writ.

Rev., s. 605 ; Code, s. 56.3 ;' C. C. P.. s. 314 ; R. C, c. 4. s. 10 ; 1785, o. 233, s. 2 : ISIO. c. 793

;

1831, f. 46. s. 2.

Note. For .iiinsdictiou of .'juiireiiic court In coiiiiectioii with appeals, see Courts. Art. 1.

263. Procedure after determination of appeal. In civil cases, at the first term
of the superior court after a certificate of the determination of an appeal is

received, if the judgment is affirmed the court below shall direct the execution

thereof to proceed, and if the judgment is modified, shall direct its modification

and performance. If a new trial is ordered the cause stands in its regular order

on the docket for trial at such first term after the receipt of the certificate from
the supreme court.

Rev., s. 1526 ; 1887, c. 192, s. 2.

264. Appeal from justice heard de novo; judgment by default; appeal dis-

missed. When an appeal is taken from the judgment of a justice of the peace

to a superior court, it shall be therein reheard, on the original papers, and no

copy thereof need be furnished for the use of the appellate court. An issue shall

be made up and tried by a jury at the first term to which the case is returned,

unless continued, and judgment shall be given against the party cast and his

sureties. When the defendant defaults, the plaintiff in actions instituted on

a single bond, a covenant for the payment of money, bill of exchange, promis-

sory note, or a signed account, shall have judgment, and in other eases may have

his inquiry of damages executed forthwith by a jury. If the appellant fails to

have his appeal docketed as required by law, the appellee may, at the term of

court next succeeding the term to which the appeal is taken, have the case placed
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upon the docket, and upon motion the judgment of the justice shall be affirmed

and judgment rendered against the appellant, and for the costs of appeal and

against his sureties upon the undertaking, if there are any, according to the

conditions thereof. Nothing herein prevents the granting the writ of recordari

in cases now allowed by law.

Rev. 1905. ss. 607, 609 ; Code, ss. 565, S81 ; C. C. P., s. 540 ; 1880, c. 44.3 ; R. C, e. 31. s. 105

;

1777. c. 115. s. m ; 1794. o. 414.

265. Appeal from justice docketed for trial de novo. When the return is made
from the justice's court the clerk of the appellate court shall docket the case on

his trial docket for a new trial of the whole matter at the ensuing term of said

court.

Rev., s. 608 ; Code, s. 880 ; C. C. P., s. 539 ; 1876-7, c. 251, s. 8.

266. Plaintiff's cost bond on appeal from justice. When a defendant appeals

from the judgment of a justice of the peace to the superior court, or when the

judgment of the justice is removed by the defendant, by recordari or otherwise,

to a superior court, the court having cognizance of the appeal or recordari may,

upon sufficient cause shown by atfidavit, compel the plaintiff to give an under-

taking, with sufficient surety, for payment of the costs of the suit, in the event

of his failing to prosecute the same with effect.

Rev., s. 606 ; Code, s. 564 ; R. C. c. 31, s. 104 ; 1831. o. 29.

SUBCHAPTER 10. EXECUTION

Airr. 27. ExEcmox

267. Judgment enforced by execution. Where a judgment reqi;ires the pay-

ment of money or the delivery of real or personal property it may be enforced

in those respects by execution, as provided in this article. Where it requires

the performance of any other act a certified copy of the judgment may be served

upon the party against whom it is given, or upon the person or officer who is

required thereby or by law to obey the same, and his obedience thereto enforced.

If he refuses, he may be punished by the court as for contempt.

Rev., s. 615: Code, s. 441 : C. C. P.. s. 257.

268. Kinds of; signed by clerk; when sealed. There are three kinds of execu-

tion : one against the property of the judgment debtor, another against his per-

son, and the third for the delivery of the possession of real or personal property,

or such delivery with damages for withholding the same. They shall be deemed
the process of the court, and shall be subscribed by the clerk, and when to run
out of his couuty, must be sealed with the seal of his court.

Rev., s. 616: Code, s. 442; C. C. P., s. 258.

269. Against married woman. An execution may issiie against a married
woman, and it must direct the levy and collection of the amount of the judgment
against her from her separate property, and not otherwise.

Pvev.. s. 617: Code, .';. 443: C. C. P.. s. 259.

270. Clerk to issue, in six weeks; penalty. The clerks of the superior court

shall issue executions on all judgments rendered in their respective courts, unless
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otherwise directed by the plaintiff, within six weeks of the rendition of the judg-

ment, and must endorse upon the record the date of such issue. If the executions

issued are not returned satisfied to the courts to which they are made returnable,

the clerks must issue alias executions, within six weeks thereafter, unless other-

wise instructed as aforesaid. Every clerk who fails to comply with the require-

ments of this section is liable to be amerced in the sum of one hundred dollars

for the benefit of the party aggrieved, under the same rules that are provided

by law for amercing sheriffs, and is further liable to the party injured by suit

upon his bond.

Rev., s. 61S ; Code, s. 470 ; R. C, c. 45, s. 29 : 1850, c. 17. ss. 1, 2, 3.

271. Within three years as of course. The party in whose favor judgment is

given, and in case of his death, his personal representatives duly appointed, may
at any time within three years after the entry of judgment proceed to enforce

it by execution, as provided in this article.

Rev., s. 610; Code. s. 4.37; C. C. P., s. 255.

272. After three years by leave. After the lapse of three years from the entry

of judgment on the judgment docket, an execution can be issued only bj^ leave of

the court, upon motion, with personal notice to the adverse party, unless he is

absent or nonresident, or cannot be found to make such service, in which case

service may be made by publication, or in such other manner as the court directs.

This leave shall not be granted unless it is established b;^ the oath of the party,

or by other satisfactory proof, that the judgment, or some part thereof, remains

unsatisfied and due. But the leave is not necessary when execution has been

issued on the judgment within the three years next preceding the suing for

execution, and return thereof unsatisfied in whole or in part.

Rev., s. 620; Code, s. 440; C. C. P., s. 256.

273. Issued from and returned to court of rendition. Executions and other

process for the enforcement of judgments can issue only from the court in which

the judgment for the enforcement of the execution or other final process was
rendered ; and the returns of executions or other final process shall be made to

the court of the county from which it issued.

Rev., s. 623 ; Code, s. 444 ; 1871-2. c. 74 ; 1881, c. 75.

274. To what counties issued. AVheu the execution is against the property of

the judgment debtor it may be issued to the sheriff of any county where the

judgment is docketed. No execution may issue from the superior court of any

county upon a judgment until it is docketed in that county. When it requires

the delivery of real or personal proi3erty it must be issued to the sheriff of the

county where the property, or some part thereof, is situated. Executions may
be issued at the same time to different counties.

Rev., s. 622; Code, s. 443; C. C. P., s. 259; 1871-2, c. 74; 1881, c. 75; 1905, c. 412.

275. Sale of land under execution. Real property adjudged to be sold must
be sold in the county where it lies, by the sheriff of the county or by a referee

appointed by the court for that purpose; and thereupon the sheriff or referee

must execute a conveyance to the purchaser, which conveyance shall be effectual

to pass the rights and interests of the parties adjudged to be sold.

Rev., s. 622 ; Code, .s. 443 ; C. C. P., s. 259.

150



276 CIVIL PEOCEDURE—Art. 27 Ch. 12

276. When attested and returnable. Executions shall be attested as of the

term next before the day on which they were issued, and are returnable to the

next term of the court beginning not less than forty days after the issuing

thereof, and no execution against property shall issue until the end of the term

during which the judgment was rendered.

Rev., s. 624 ; Code. s. 449 ; 1903, c. 544 ; 1870-1, c. 42, s. 7 ; 1873-4, c. 7.

277. Against the person. If the action is one in which the defendant might

have been arrested, an execution against the person of the judgment debtor may
be issued to any county within the state, after the return of an execution against

his property wholly or partly unsatisfied. But no execution shall issue against

the person of a judgment debtor, unless an order of arrest has been served, as

provided in the article Arrest and Bail, or unless the complaint contains a state-

ment of facts showing one or more of the causes of arrest required by law,

whether such statement of facts is necessary to the cause of action or not.

Rev., s. 62.5 ; Code, s. 447 ; 1891, c. 541, s. 2 ; C. C. P., s. 260.

278. Defendant dying in execution; new execution against property. Parties,

at whose suit the body of a person is taken in execution for a judgment recovered,

their executors or administrators, may, after the death of the person so taken and
dying in execution, have new execution against the property of the person

deceased, as they might have had if that person had never been in execution.

Rev., s. 626: Code, s. 469; R. C, c. 45. s. 28; 21 .Tames I, s. 24.

279. Form of execution. The execution must be directed to the sheriff, or

coroner when the sheriff is a party or interested, subscribed by the clerk of the

court, -and must intelligibly refer to the judgment, stating the county where the

judgment roll or transcript is filed, the names of the parties, the amount of the

judgment, if it is for money, the amount actually due thereon, and the time of

docketing in the county to which the execution is issued, and shall require the

officer substantially as follows

:

1. Acjainst property—no lien on, pergonal projieriij until Jevij. If it is against

the property of the judgment debtor, it shall require the officer to satisfy the

judgment out of his personal property ; and if sufficient personal property cannot

be found, out of the real property belonging to him on the day when the judg-
ment was docketed in the county, or at any time thereafter; but no execution

against the property of a judgment debtor is a lien on his personal property, as

against any bona fide purchaser from him for value, or as against any other

execution, except from the levy thereof.

2. Agavnst property in liands of personal representative. If it is against

real or personal property in the hands of personal representatives, heirs, devisees,

legatees, tenants of real property or trustees it shall require the officer to satisfy

the judgment out of such property.

-3. Against the person. If it is against the person of the judgment debtor,

it shall require the officer to arrest him, and commit him to the jail of the county
until he pays the judgment or is discharged according to law.

•

J^. For delivery of specific jiroperty. If it is for the delivery of the posses-

sion of real or personal property, it shall require the officer to deliver the posses-
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sion of tlie same, particularly describing it to the party entitled thereto, and may
at the same time require the officer to satisfy any costs, damages, rents, or profits

recovered by the same judgment, out of the personal property of the party against

whom it was rendered, and the value of the property for which the judgment was
recovered, to be specified therein, if a delivery cannot be had ; and if sufficient

personal property cannot be found, then out of the real property belonging to

him on the day when the judgment was docketed, or at any time thereafter, and
in that respect is deemed an execution against property.

0. For purcJia.^ic money of land. If the answer in an action for recovery of

a debt contracted for the purchase of land does not deny, or if the jury finds,

that the debt was so contracted, it is the duty of the court to have embodied in

the judgment that the debt sued on was contracted for the purchase money of

the land, describing it briefly ; and it is also the duty of the clerk to set forth in

the execution that the said debt was contracted for the purchase of the land,

the description of which must be set out briefly as in the complaint.

Uev., s. (i27: Co<1p, ss. 2:!4-236, 44S : C. C. P.. s. 261; 1868-9, c. 148; 1879, c. 217.

280. Variance between judgment and execution. When property has been

sold by an officer by virtue of an execution or other process commanding sale,

no variance between the execution and the judgment whereon it was issued, in

the sum due, in the manner in which it is due, or in the time when it is due,

invalidates or affects the title of the purchaser of such property.

Ut'v.. s. (528 : Code. s. 1.S47 ; R. C. c. 44, s. 13 : 1848. c. 58.

281. Property liable to sale under execution. The property of the judgment
debtor, not exempted from sale under the constitution and laws of this state, may
be levied on and sold under execution as hereinafter prescribed

:

1. Goods, chattels, and real property belonging to him.

2. All leasehold estates of three years duration or more, owned by him.

3. Equitable and legal rights of redemption in real property pledged or mort-

gaged by him.

4. Real property or goods and chattels of which any person is seized or pos-

sessed in trust for him.

But no execution shall be levied on growing crops until they are matiired.

Rev., ss. 629, 6.32 ; Code, ss. 450, 453 ; R. C, c. 45. ss. 1-5, 11 ; 5 Geo. II, c. 7, s. 4 ; 1777,

c. 115, s. 29; 1812, c. 8.30, ss. 1, 2; 1822, c. 1172; 1844, e. 35.

282. Sale of trust estates; purchaser's title. Upon the sale under execution

of trust estates whereof the judgment debtor is beneficiary the sheriff shall

execute a deed to the purchaser, and the purchaser thereof shall hold and enjoy

the same freed and discharged from all encumbrances of the trustee.

Rev., s. 630 ; Code. s. 4.52 ; R. C, c. 45, s. 4 ; 1812, e. 830.

283. Sheriff's deed on sale of equity of redemption. The sheriff selling equita-

ble and legal rights of redemption shall set forth in the deed to the purchaser

thereof that the said estates were under mortgage at the time of judgment, or

levy in the case of personal property and sale.

lU'^.. s. 631 ; Code, s. 451 ; R. C, c. 45; s. 5; 1812, c. 8.30, s. 2 ; 1822, c. 1172.

284. Forthcoming bond for personal property. If a sheriff or other officer who
lias levied an execution or other process upon personal property, permits it to
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remain with the possessor, the officer may take a bond attested by a credible

witness, for the forthcoming thereof to answer the execution or process ; but the

officer remains, nevertheless, in all respects liable as heretofore to the plaintiff's

claim.

Rev., 633 ; Code, 463 ; R. C, c. 45, s. :21 ; 1807, c. 731. s. 3 ; 1828, c. 12, s. 2.

285. Summary remedy on forthcoming bond. If the condition of such bond
be 'broken, the sheriff or other officei', on giving ten days previous notice in

writing to any obligor therein, may on motion have judgment against him in a

summary manner, before the superior court or before a justice of the peace, as

the case may be, of the county in which the officer resides, for all damages which
the officer has sustained, or may be adjudged liable to sustain, not exceeding the

penalty of the bond, to be ascertained by a jury, under the direction of the court

or justice.

Rev., 6.35 : Code, s. 465 ; R. C, c. 45, s. 23 ; 1822, c. 1141.

286. Requirement of bond; possession and sale of property. When the forth-

coming bond is taken the officer must specify therein the property levied upon
and furnish to the surety a list of the property in writing under his hand,

attested by at least one credible witness, and stating therein the day of sale.

The property levied upon is deemed in the custody of the surety, as the bailee of

the officer. All other executions thereafter levied on this property create a

lien on the same from and after the respective levies, and shall be satistied accord-

ingly out of the proceeds of the sale of the property ; but the officer thereafter

levying shall not take the property out of the custody of the si;rety. But in all

such cases, sales of chattels shall take place within thirty days after the first levy

;

and if sale is not made within that time any other officer who has levied upon
the property may seize and sell it.

Rev., 634 ; Code, s. 4(U : R. ('.. c. 45. s. 22 ; 1844. c. 34 ; 1846, c. 50.

287. Entry of returns on judgment docket; penalty. When an execution is

returned, the return of the sheriff or other officer must be noted by the clerk on

the judgment docket ; and when it is returned wholly or partially satisfied, it is

the duty of the clerk of the court to which it is returned to send a copy of such

last mentioned return, \inder his hand, to the clerk of the superior court of each

county in which such judgment is docketed, who must note such copy in his

judgment docket, opposite the judgment, and file the copy with the transcript

of the docket of the judgment in his office. A clerk failing to send a copy of the

payments on the execution or judgment to the clerks of the superior court of

the counties wherein a transcript of the judgment has been docketed, and a clerk

failing to note said payment on the judgment docket of his court, shall, on motion,

be fined one hundred dollars nisi, and the judgment shall be made absolute upon
notice to show cause at the succeeding term of the superior court of his county.

Rev., s. 6.36; Code, s. 445; 1S71-2. c. 74, s. 2: 1881, e. 75.

288. Cost of keeping livestock; officer's account. The court or justice shall

make a reasonable allowance to officers for keeping and maintaining horses, cattle,

hogs, or sheep, and all other property taken into their custody under legal

process, the keeping of which is chargeable to them ; and this allowance may be

retained by the officers out of the sales of the property, in preference to the



288 CIVIT. PRO'CEDUEE—Art. 27 Ch. 12

satisfaction of the process under which the property was seized or sold. The
officer must make out his account and, if required, give the debtor or his agent

a copy of it, signed by his own hand, and must return the account with the

execution or other process, under which the property has been seized or sold, to

the justice or court to whom the execution or process is retiirnable, and shall

swear to the correctness of the several items set forth ; otherwise he shall not be

permitted to retain the allowance.

Rev., s. 637-8; Code, ss. 466-7 : E. C, c. 45, ss. 25-6; 1807, c. 731.

289. Purchaser of defective title; remedy against defendant. Where real or

personal property is sold on any execution or decree, by any officer authorized

to make the sale, and the sale is made legally and in good faith, and the property

did not belong to the person against whose estate the execution or decree was
issued, by reason of which the purchaser has been deprived of the property, or

been compelled to pay damages in lieu thereof to the owner, the purchaser, his

executors or administrators, may sue the person against whom such execution or

decree was issued, or the person legally representing him, in a civil action, and
recover such sum as he may have paid for the property, with interest from the

time of payment : But the property, if personal, must be present at the sale

and actually delivered to the purchaser.

Rev., s. 639; Code, s. 468; R. C, c. 45. s. 27; 1807. c. 723.

290. Costs on execution paid to clerk; penalty. The sheriff or other officer

must pay the costs on all executions which are satisfied in whole or in part, to the

clerk of the court from which the execution issued, and to no other person, on the

second day of the term of the court ; and any such officer making default herein

shall forfeit and pay forty dollars for the benefit of the party aggrieved, under
the same rules that are provided by law for amercing sheriff's.

Rev., s. 640; Code, s. 472; R. S., c. 76, s. 5; 1822, c. 1149.

Note. For execution a.ijainst corporation property and stoclv, see Corporations, Art. 9.

Art. 28. Execttiox S.\t,es

291. How advertised; cost of newspaper publication. No real property shall

be sold under execution, deed of trust, mortgage, or other contract, except as

provided in the following section, until notice of the sale has been posted at the

courthouse door and three other public places in the county for thirty days

immediately preceding the sale, and also publisiied once a week for four weeks

in some newspaper published in the county, if a paper is published in the county.

The cost of such newspaper publication shall not exceed three dollars, to be taxed

as costs in the action, special proceeding or proceeding to sell.

Rev., s. 641 ; Code, s. 456 ; 1885, c. 38 ; 1905, c. 147 ; 1868-9, c. 237. s. 10 ; R. C. c. 45, s. 16

;

1881, c. 278 ; 1909, c. 705.

Note. For further provisions as to mortgage sales, see Mortgages and Deeds of Trust.

Art. 3.

In Edgecombe and Nash the advertisement must be published "in some newspaper pub-

lished in any city or town nearest the property advertised." F. L. 1913, c. 723.

292. Advertisement of resale. In all cases where a sherift", commissioner, exec-

utor or administrator resells any real estate at public auction because of an

insufficient bid, want of bidders, the placing of an additional or ten per cent bid

154
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on the price bid at a prior sale, or other cause, public notice of the resale, where

ordered by the court, is sufficient notice if it recites the cause of resale and is

posted at the courthouse door and at least three other public places in the county

for at least fifteen days, and published at least once a week for two successive

weeks in some newspaper, if a paper is published in the county where the resale

is made.

1913, c. 19.

Note. For reopening .sales for iulvauced bids, see .Mortgages and Deeds of Trust, s. 14.

293. Notice served on defendant; when on governor. In addition to the adver-

tisement above required, the sheriff shall in every case, at least ten days before

a sale of real property under execution, serve a copy of so much of the advertise-

ment as relates to the real property of any defendant on him personally if he is

found in the county, or on his agent if he has a known agent therein, or if he

cannot be found within the county and has no known agent therein, but his

address is known, by mail to such address ; and the date of service shall be ascer-

tained by the usual course of the mail from the place where sent to the place of

its address. In case of the sale under execution, or under the order of any court,

of any real or personal property in which the state is interested as a stockholder

or otherwise, notice in writing must be served upon the governor and attorney

general, at least thirty days before the sale, of the time and place of sale, and
under what process it is made, otherwise the sale is invalid.

Rev., s. 642 ; Code, s. 457 ; 1868-9, e. 237, s. 11 ; 1876-7, c. 224.

294. Sale days. All real property sold under execution, or by order of court,

shall be sold at the coitrthouse door of the county in which all or a part of the

property is situated, on the first Monday in any month, or during the first three

days of any term of the superior court of said county, unless in the order direct-

ing the sale some other place and time is designated, and then it shall be sold as

directed in such order, on any day except Sunday or holidays, after advertising

as required by law.

Rev,, s. 64;^ ; Code, s. 454 ; 1S7G-7, c. 216. ss. 2, 3 ; 1883, c. 94, ss. 1, 2.

295. Sale hours. No sale under an execution or decree shall commence before

ten o'clock in the morning, or continue after four o'clock in the afternoon, of the

day on which the sale is to be made, except that in towns or cities of more than
five thousand inhabitants pul)lic sales of goods, wares and merchandise may be

continued until ten o'clock p. m.
Rev., s. 644, Code, s. 459 ; R. C, c. 45. s. 17 ; 1794, c. 41.

296. Postponement. The sheriff' or other person making the sale, for the

absence of bidders or any other just cause, may postpone the sale from day to

day, but not for more than six days in all, and upon postponement he must post

a notice thereof on the courthouse door of his county.

Rev., s. 645; Code.s. 455; 1868-9, c. 237, s. 9.

297. Certain sales validated. All sales of realty made under executions issued

prior to March the fifteenth, one thousand nine hundred and one, on judgments
regularly obtained in courts of competent jurisdiction, are hereby validated,

whether such sales were continued from day to day or for a longer period, not
exceeding ten days : Provided, that such executions and sales are in all other
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respects regular : Provided further, that purchasers and their assigns shall have

held continuous and adverse possession under a sheriff 's deed for three years

:

Provided further, that the aights of minors and married women shall in nowise

be prejudiced hereby.

lU'v.. s. (54(>: 1901. c. 742.

298. Certain private acts repealed. All private acts, by which lands in partic-

ular counties are required or allowed to be sold at places, or at times, other than

those hereinbefore prescribed, are hereby repealed.

Rev., s. 047 : Code. s. 458 ; 1868-9. c. 237, s. 12.

299. Advertisement as to personal property. No sale of personal property

under execution may be made until it has been advertised for ten days at the

door of the courthouse of the county in which it is to be sold, and at three other

public places in the county, and the advertisement must designate the place and
the time of sale.

Ilex., s. (i48; Code, s. 460; R. C. c. 45, s. 16; 1808. c. 753; 1820, c. 1066.

300. Penalty for selling contrary to law. A sheriff' or other officer who makes
any sale contrary to the true intent and meaning of this article shall forfeit two
hundred dollars to any person suing for it, one-half for his own use and the other

half to the use of the county where the offense is committed.

I'vt-v.. s. (>49 ; Code. s. 461 : R. C, c. 45, s. IS ; 1820, c. 1066. s. 2 ; 1822, c. 1153. s. 3.

301. Officer's return of no sale for want of bidders; penalty. When a sheriff

or other officer returns upon an execution that he has made no sale for want of

bidders, he must state in his return the several places he has advertised and
offered for sale the property levied on ; and an officer failing to make such state-

ment is on motion subject to a tine of forty dollars; and every constable, for a

like omission of duty, is subject to a fine of ten dollars, for the use and benefit of

the plaintiff in the execution ; for which, on motion of the plaintiff, judgment
shall be granted by the court to which, or by justice to whom, the execution shall

be returned. Nothing in, nor any recovery under, this section is a bar to any
action for a false return against the sheriff or other officer.

Rev., s. 0.50 : Code. s. 462 : R. C. e. 45, s. 19 ; 1815. c. 887.

302. Officer to prepare deed for property sold. Sheriffs or other officers selling

lands by authority of any execution or process, shall, upon payment of the price,

prepare, execute and deliver to the purchaser a deed for the property purchased.

The purchaser of land must furnish the officer with a description of it.

K.'v.. s. 651 : Code. s. 471. R. C. e. 4.5, s. 30: 1848. c. 39.

Airr. 20. BETTKl;^[E^;TS

303. Petition by claimant; execution suspended; issues found. A defendant

against whom a judgment is rendered for land, may, at any time before execu-

tion, present a petition to the court rendering the judgment, stating that he, or

those under whom he claims, while holding the premises under a color of title

believed to be good, have made permanent improvements thereon, and praying

that he may be allowed for the improvements, over and above the value of the

use and occupation of the land. The court may, if satisfied of the probable truth
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of the allegation, suspend the execution of the judgment and impanel a jury to

assess the damages of the plaintiff and the allowance to the defendant for the

improvements. In any such action, this inquiry and assessment may be made
upon the trial of the cause.

Rev., s. G52 : Code. s. 473 ; 1871-2, c. 147.

304. Annual value of land and waste charged against defendant. The jury,

in assessing the damages, shall estimate against the defendant the clear annual

value of the premises during the time he was in possession, exclusive of the use

of the improvements thereon made by himself or those under whom he claims,

and also the damages for waste or other injury to the premises committed by
the defendant. The defendant is not liable for the annual value or for damages

for waste or other injury for any longer time than three years before the suit,

unless he claims for improvements.

Rev. 190.5. ss. 65.3-4 ; Code, ss. 474-5 ; 1871-2, c. 147, ss. 2-3.

305. Value of improvements estimated. If the jury is satisfied that the de-

fendant, or those under whom he claims, made on the premises, at a time when
there was reason to believe the title good under which he or they were holding

the premises, permanent and valuable improvements, they shall estimate in his

favor, the value of the improvements made before notice, in writing, of the title

under which the plaintiff claims, not exceeding the amount actually expended in

making them and not exceeding the amount to which the value of the premises

is actually increased thereby at the time of the assessment.

Rev., s. 655; Code, s. 476; 1871-2. c. 147, s. 4.

306. Improvements to balance rents. If the sum estimated for the improve-

ments exceeds the damages estimated against the defendant as aforesaid, the jury

shall then estimate against him for any time before the said three years, the rents

and profits accrued against, or damages for waste or otlier injury done by him, or

those under whom he claims, so far as is necessary to balance his claim for

improvements; but the defendant in such case shall not be liable for the excess,

if any, of ^ch rents, profits, or damages beyond the value of improvements.

Rev., s. 656; Code, s. 477; 1871-2, c. 147, s. 5.

307. Verdict, judgment, and lien. After offsetting the damages assessed for

the plaintiff', and the allowances to the defendant for any improvements, the

jury shall find a verdict for the balance for the plaintiff* or defenchant, as the case

may be, and judgment shall be entered therefor according to the verdict. Any
such balance due to the defendant is a lien upon the land recovered by the plain-

tiff until it is paid.

Rev.. 1905, ss. 657-8 ; Code, ss. 478-9 ; 1871-2, c. 147, ss. 67.

308. Life tenant recovers from remainderman. If the plaintiff' claims only an
estate for life in the land recovered and pays any sum allowed to the defendant
for improvements, he or his personal representative may recover at the deter-

mination of his estate from the remainderman or reversioner, the value of the

said improvements as they then exist, not exceeding the amount as paid by him,
and he has a lien therefor on the premises as if they had been mortgaged for the

payment thereof, and may keep possession of said premises until it is paid.

Rev., s. 659 ; Code, s. 480 ; 1871-2, c. 147, s. 8.
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309. Value of premises without improvements. When the defendant claims

allowance for improvements, the plaintiff may by entry on the record require

that the value of his estate in the premises without the improvements shall also

be ascertained. The value of the premises in such cases shall be estimated as it

would have been at the time of the inquiry, if no such improvements had been

made by the tenant or any person under whom he claims, and shall be ascertained

in the manner hereinbefore provided for estimating the value of improvements.

Rev. 1905, ss. 661-2 ; Code, ss. 482-3 ; 1871-2, c. 147, ss. 10-11.

310. Plaintiff's election that defendant take premises. The plaintiff in such

case, if judgment is rendered for him, may, at any time during the same term, or

before judgment is rendered on the assessment of the value of the improvements,

in person or by his attorney in the cause, enter on the record his election to

relinquish his estate in the premises to the defendant at the value as ascertained,

and the defendant shall thenceforth hold all the estate that the plaintiff had
therein at the commencement of the suit, if he pays therefor the said value with

interest in the manner ordered by the court.

Rev., s. 663 ; Cofle, s. 484 : 1871-2, c. 147, s. 12.

311. Payment made to court; land sold on default. The payment must be

made to the plaintiff, or into court for his use, and the land is bound therefor,

and if the defendant fails to make the payment within or at the times limited

therefor, the court may order the land sold and the pj^oceeds applied to the pay-

ment of said value and interest, and any surplus to be paid to the defendant;

but if the net proceeds are insufficient to satisfy the said value and interest, the

defendant is not bound for the deficiency.

Rev., s. 664 ; Code, s. 485 ; 1871-2, c. 147, s. 13.

312. If plaintiff is a married woman, minor or insane. If the party by or for

whom the land is claimed in the suit is a married woman, minor, or insane person,

such value is deemed to be real estate, and shall be disposed of as the court con-

siders proper for the benefit of the persons interested therein.

Rev., s. 665 ; Code, s. 486 ; 1871-2, c. 147, s. 14.

313. Defendant evicted, may recover from plaintiff. If the defendant, his

heirs, or assigns, after the premises are so relinquished to him, is evicted by force

of a better title than that of the original plaintiff, the person so evicted may
recover from the plaintiff or his representatives the amount paid for the premises,

as so much money had and received by the plaintiff in his lifetime for the use of

such person, with lawful interest thereon from the time of the payment.

Rev., s. 666 ; Code, s. 487 ; 1871-2, c. 147, s. 15.

314. Not applicable to suit by mortgagee. Nothing in this article applies to

any suit brought by a mortgagee or his heirs or assigns against a mortgagor or

his heirs or assigns for the recovery of the mortgaged premises.

Rev., s. 660 ; Code, s. 481 ; 1871-2, c. 147, s. 9.

AltT. 30. SuPPLE]\rENTAT. PROCEEniNGS

315. Execution unsatisfied, debtor ordered to answer. When an execution

against property of a judgment debtor, or any one of several debtors in the same
judgment, issued to the sheriff of the county where he resides or has a place of
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business, or if he does not reside in the state, to the sheriff of the county where a

judgment roll or a transcript of a justice's judgment is filed, is returned wholly

or partially unsatisfied, the judgment creditor at any time after the return, and

within three years from the time of issuing the execution, is entitled to an order

from the court to which the execution is returned or from the judge thereof,

reqiiiring such debtor to appear and answer concerning his property before

such court or judge, at a time and place specified in the order, witliin the county

to which the execution was issued.

Rev., s. 667 ; Code, s. 488, subsec. 1 ; C. C. P., s. 264 ; 1868-9, c. 95, s. 2.

316. Property withheld from execution; proceedings. After the issuing of an

execution against property, and upon proof by affidavit of a party, his agent or

attorney, to the satisfaction of the court or a judge thereof, that any judgment
debtor residing in the judicial district where such judge or sheriff resides has

property which he unjustly refuses to apply toward the satisfaction of the judg-

ment, such court or judge may, by order, require the judgment debtor to appear

at a specified time and place, to answer concerning the same; and proceedings

may thereupon be had for the application of tlie property of the judgment debtor

towards the satisfaction of the judgment as provided upon the return of an
execution, and the judgment creditor is entitled to the order of examination under
this and the preceding section, although the judgment debtor has an equitable

estate in land subject to the lien of the jiidgment, or clioses in action, or other

things of value unaffected by the lien of the judgment and incapable of levy.

Rev., s. 668; Code, s. 488, subsec. 2; C. C. P., s. 264; 1868-9, c. 95, s. 2.

317. Proceedings against joint debtors. Proceedings supplemental to execu-

tion may be taken upon the return of an execution unsatisfied, issued upon a

judgment recovered in an action against joint debtors, in which some of the

defendants have not been served with the summons by which the action was
commenced, so far as relates to the joint property of such debtors ; and all actions

by creditors to obtain satisfaction of judgments out of the property of joint

debtors are maintainable in like manner and to the like effect. These provisions

apply to all proceedings and actions pending and to those terminated by final

decree or judgment.

Rev., s. 669; Code, s. 490; C. C. P., s. 266; 1869-70, c. 79, s. 2; 1870-1, c. 245.

318. Debtor leaving state, or concealing himself, arrested; bond. Instead of

the order requiring the attendance of the judgment debtor, the court or judge

may, upon proof by affidavit or otherwise to his satisfaction that there is danger
of the debtor leaving the state or concealing himself, and that there is reason

to believe that he has property which he unjustly refuses to apply to the judg-.

ment, issue a warrant requiring the sheriff of any county where such debtor is,

to arrest him and bring him before the court or judge. Upon being brought

before the court or judge, the debtor may be examined on oath, and, if it appears

that there is danger of his leaving the state, and that he has property which he
has unjustly refused to apply to the judgment, he shall be ordered to enter into an
undertaking, with one or more sureties, that he will, from time to time, attend

before the court or ju.dge as directed, and that he will not, during the pendency
of the proceedings, dispose of any property not exempt from execution. In
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default of entering into siich undertaking, he may be committed to prison by
warrant of the court or judge, as for contempt.

Rev., s. (571 ; Code, s. 488. subsec. 4 ; 1868-9, c. 148, s. 4 ; 1868-9, e. 277, s. 8.

319. Examination of parties and witnesses. On examination under this article

either party may examine witnesses in his behalf, and the judgment debtor may
be examined in the same manner as a witness; and the party or witnesses may
be required to appear before the coiirt or judge, or a referee appointed by either,

and testify on any proceedings under this article in the same manner as upon
the trial of an issue. If before a referee, the examination shall be taken by the

referee, and certified to the court or judge. All examinations and answers before

a court or judge or referee, under this article must be on oath, except that when
a corporation answers, the answer shall be on the oath of an officer thereof.

Rev. 1905, ss. 670. 676; Code. s. 488 (subsec. 2). 491. 492; C. C. P., ss. 264, 267. 268;
1868-9. c. 95, s. 2 ; 1871-2, c. 245.

320. Incriminating answers not privileged; not used in criminal proceedings.

No person, on examination pursuant to this article, is excused from answering

any question on the ground that it will tend to convict him of the commission of a

crime or that he has, before the examination, executed any conveyance, assignment

or transfer of his property for any purjiose, but his answer shall not be used

as evidence against him in any criminal proceeding or prosecution.

Rev., s. 672; Code, s. 488, subsec. 5; C. C. P., s. 264; 1868-9, c. 95, s. 2.

321. Disposition of property forbidden. The court or judge may, by order,

forbid a transfer or other disposition of, or any interference with, the property

of the judgment debtor not exempt from execution.

Rev., s. 67.3 : Code. ss. 488 (subsec. 6), 494 ; C. C. P., s. 264 ; 1868-9, c. 95. s. 2.

322. Debtors of judgment debtor may satisfy execution. After the issuing of

an execution against property, all persons indebted to the judgment debtor, or to

any one of several debtors in the same judgment, may pay to the sheriff the

amount of their debt, or as much thereof as is necessary to satisfy the execution

;

and the sheriff's receipt is a sufficient discharge for the amount paid.

Kev., s. 674 : Code, s. 489; C. C. P., s. 265.

323. Debtors of judgment debtor, summoned. After the issuing or return

of an execution against property of the judgment debtor, or of any one of

several debtors in the same judgment, and upon affidavit that any person or

corporation has property of said judgment debtor, or is indebted to him in an

amount exceeding ten dollars, the court or judge may, by order, require such

person or corporation, or any officer or members thereof, to appear at a speci-

fied time and ^lace, and answer concerning the same. The court or judge may
also, in its or his discretion, require notice of the proceeding to be given to any
party to the action, in such manner as seems proper.

Ucv., s. nir,; Cddc, s. 490; C. ('. P., s. 2(i»i : 1S(;!»-70. c. 70. s. 2: 1S70-1. c. 245.

324. Where proceedings instituted and defendant examined. Proceedings

supplemental to execution must be instituted in the county in which the judg-

ment was rendered ; but the place designated where the defendant must appear
aiid answer must be within the county where he resides.

Rev., s. 677,
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325. Debtor's property ordered sold. The court or judge may order any prop-

erty, whether subject or not to be sold under execution (except the homestead

and personal property exemptions of the judgment debtor), in the hands of the

judgment debtor or of any other person, or due to the judgment debtor, to be

applied towards the satisfaction of the judgment; except that the earnings of

the debtor for his personal services, at any time within sixty days next preceding

the order, cannot be so applied when it appears, by the debtor's affidavit or

otherwise, that these earnings are necessary for the use of a family supported

wholly or partly .by his labor.

Rev., s. 678; Code, s. 493; C. C. P., s. 269; 1870-1, c. 245.

326. Receiver appointed. The court or judge having jurisdiction over the

appointment of receivers may also by order in like manner, and with like

authority, appoint a receiver in proceedings under this article, of the property

of the judgment debtor, whether subject or not to be sold under execution,

except the homestead and personal property exemptions. But before the appoint-

ment of the receiver, the court or judge shall ascertain if practicable, by the oath

of the party or otherwise, whether any other supplementary proceedings are

pending against the judgment debtor, and if so, the plaintiff therein shall have

notice to appear before him, and shall likewise have notice of all subsequent

proceedings in relation to the receivership. No more than one receiver of the

property of a judgment debtor shall be appointed. The title of the receiver

relates back to the service of the restraining order, herein provided for.

Rev., s. 679 ; Code, s. 494 ; C. C. P., s. 270 ; 1870-1, c. 245 ; 1876-7, c. 223 ; 1879, c. 63 ; 1881,

c. 51.

Note. For statutes regulating receivers, see this cliapter, Art. 37, and Corporations,
Art. 10.

327. Filing and record of appointment; property vests in receiver. When the

court or a judge grants an order for the appointment of a receiver of the prop-

erty of the judgment debtor, it shall be filed in the office of the clerk of the

superior court of the county where the judgment roll in the action or transcript

from justice's judgment, upon which the proceedings are taken, is filed; and
the clerk shall record the order in a book to be kept for that purpose in his

office, to be called Book of Orders Appointing Receivers of Judgment Debtors,

and shall note the time of its filing therein. A certified copy of the order shall

be delivered to the receiver named therein, and he is vested with the property and
effects of the judgment debtor from the time of the service of the restraining

order, if such restraining order has been made, and if not, from the time of the

filing and recording of the order for the appointment of a receiver. The receiver

of the judgment debtor is subject to the direction and control of the court in

which the judgment was obtained upon which the proceedings are founded.

Rev., s. 680 ; Code, s. 495 ; C. C. P., s. 270 ; 1870-1, c. 245.

328. Where order of appointment recorded. Before the receiver is vested with
any real property of the judgment debtor, a certified copy of the order of

appointment must be filed and recorded on the execution docket, in the office

of the clerk of the superior court of the county in which any real estate of the

judgment debtor is situated, and also in the office of the clerk of the superior

court of the county in which the debtor resides.

Rev., s. 681 ; Code, s. 496 ; C. C. P., s. 270.
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329. Receiver to sue debtors of judgment debtor. If it appears that a person

or corporation alleged to have property of the judgment debtor, or indebted

to him, claims an interest in the property adverse to him, or denies the debt,

such interest or debt is recoverable only in an action against such person or

corporation by the receiver ; but the court or judge may, by order, forbid a trans-

fer or other disposition of such property or interest, till a sufficient opportunity

is given to the receiver to commence, and prosecute the action to judgment and
execution, but such order may at any time be modified or dissolved by the court

or judge having jurisdiction, on such security as he directs.

Rev., s. 682 ; Code, s. 497 ; C. C. P., s. 271 ; 1870-1, c. 245.

330. Reference. The court or judge may, in his discretion, order a reference

to a referee agreed upon by the parties, or appointed by him, to report the

evidence or the facts. The appointment of the referee may be made in the first

order or at any time.

Rev., s. G8.3 ; Code, s. 498 ; C. C. 1'., s. 272.

331. Disobedience of orders punished as for contempt. Any person, party

or witness, who disobeys an order of the court or judge or referee, duly served,

may be punished by the judge as for a contempt. In all cases of commitment
under this article, the person committed may, in case of inability to perform

the act required, or to endure the imprisonment, be discharged from imprison-

ment by the judge committing him, or the judge having jurisdiction, on such

terms as are just.

Rev., s. 684 ; Code, s. 500 ; C. C. P., s. 274 ; 1869-70, c. 79, s. 3.

SUBCHAPTER 11. HOMESTEAD AND EXEMPTIONS

Art. 31. Pkopekty Exempt Eeo:*.! Execution

332. Property exempted. The homestead and personal property exemptions

as defined and declared by the article of the state constitution entitled Home-
steads and Exemptions are exempt from sale under execution and other final

process, as provided in the state constitution : Provided, the allotment of the

homestead shall, as to all property therein embraced, suspend the running of

the statute of limitations on all judgments against the homesteader during the

continuance of the homestead : Provided, further, the owners of judgments

docketed since March eleventh, one thousand eight hundred and eighty-five,

have two years from the first day of Aj^ril, one thousand nine hundred and

one, within which to assign and set apart their homesteads under such judgments.

Rev., s. 685 ; Code, s. 501 ; 1885, c. 359 ; 1887, c. 17 ; 1895, c. 397 ; 1901, c. 612 ; 1879, c. 256

;

R. C, c. 45. s. 7; 1848, c. .38; R. C. c. 45, s. 8; 1844. c. .32; 1846, c. 53; 1848. c. 38, s. 2;

1866-7, c. 61. s. 7 ; 1876-7. c. 263.

333. Conveyed homestead not exempt. The allotted homestead is exempt from

levy so long as owned and occupied by the homesteader or by any one for him,

but when conveyed by him in the mode authorized by the constitution, article

ten, section eight, the exemption ceases as to liens attaching prior to the con-

veyance. The homesteader who has conveyed his allotted homestead may have

another allotted, and as often as is necessary. This section shall not have any

retroactive effect.

Rev., s. 686 ; 1905, c. 111.
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334. Sheriff to summon and swear appraisers. Before levying upon the

real estate of any resident of this state who is entitled to a homestead under

this article, and the constitution of this state, the sheriff or other officer charged

with the levy, shall summon three discreet persons qualified to act as jurors,

to whom he shall administer the following oath: "I, A. B., do solemnly swear

(or affirm) that I have no interest in the homestead exemption of C. D., and
that I will faithfully perform the duties of appraiser (or assessor, as the ease

may be), in valuing and laying off the same. So help me, God." In cases where
he deems it necessary he may summon the county surveyor or some other com-

petent surveyor to assist in laying off the homestead by metes and bounds.

Rev., s. 687 ; Code, s. 502 ; 1893, c. 58 ; 1868-9, c. 137, s. 2.

Note. For allotment where land is held in cotenancy, see Partition, s. 5.

335. Duty of appraisers; proceedings on return. The appraisers shall value

the homestead with its dwelling and buildings thereon, and lay off to the owner

or to any agent or attorney, in his behalf, such portion as he selects not exceed-

ing in value one thousand dollars, and must fix and describe the same by metes

and bounds. They must then make and sign in the presence of the officer

a return of their proceedings, setting forth the property exempted, which shall

be returned by the officer to the clerk of the court for the county in which the

homestead is situated and filed with the judgment roll in the action, and a minute

of the same entered on the judgment docket, and a certified copy thereof under
the hand of the clerk shall be registered in the office of the register of deeds for

the county. The officer must likewise make a transcript of the return over his

hand and return it without delay to the clerk of the court of the county from
whence the execution issued, and said clerk must likewise file and make minute
of the same as above directed. In all judicial proceedings the original return

or a certified copy may be read in evidence.

Rev., 1905, ss. 688, 689 ; Code, ss. 503-4 ; 1868-9, c. 137, ss. 3-4 ; 1877, c. 272.

336. Reallotment for increase of value. A judgment creditor of a debtor

whose homestead has been allotted may apply in writing to the clerk of the

superior court of the county in which the homestead lies for an order for its

reallotment, if there is in the hands of the sheriff of that county an execution

issued from the proper court against said debtor. The application must be

accompanied by the affidavits of three disinterested freeholders of the county

in which the homestead lies, setting forth that, in their opinion, it has increased

in value fifty per centum or more since the last allotment. Upon the filing of

the application and affidavits the clerk shall issue notice to the judgment debtor

to appear before him on a day not more than five days from the day of its

service and show cause why his homestead should not be reallotted. The notice

must state upon whose application it is issued. Upon the return day of the

notice the clerk shall consider the affidavits filed, as heretofore required, and
any additional affidavits filed by either party, and if he is of opinion that the

homestead has probably appreciated in value fifty per centum or more since the

last allotment, he shall command the sheriff to reallot to the judgment debtor

his homestead, in the same manner as if no homestead had been allotted. If

upon the reallotment any excess is found, it shall be disposed of by the sheriff

as in ordinary cases of execution and levy. This section does not prevent the
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judgment creditor from resorting to the equity jurisdiction of the courts for

a reallotment of the homestead of his judgment debtor in any ease.

Rev., s. 691 ; 1893, c. 149.

337. Appeal as to reallotment. From the order of the clerk commanding or

refusing a reallotment, either party may appeal to the judge resident in or

holding the courts of the district, who shall hear the matter in chambers in any
county of the judicial district to which belongs the county in which the pro-

ceedings were instituted. In other respects the proceedings upon such appeal
are as now provided for appeals from the clerk on issues of law.

Rev., 1905, s. 691 ; 1893, c. 149.

338. Levy on excess; return of officer. The levy may be made upon the excess

of the homestead, not laid off according to this chapter, and the officer shall

make substantially the following return upon the execution: "A. B., C. D., and
E. F., summoned and qualified as appraisers or assessors (as the case may be)

who set off to X. Y. the homestead exempt by law. Levy made upon the excess.
'

'

Rev., s. 692 ; Code, s. 505 ; 1868-9, c. 137, s. 5.

339. When appraisers select. If no selection is made by the owner, or any
one acting in his behalf, of the homestead to be laid off as exempt, the appraisers

shall make selection for him, including always the dwelling and buildings used

therewith.

Rev., s. 693 ; Code, s. 506 ; 1868-9, c. 137, s. 6.

340. Homestead in tracts not contiguous. Different tracts of land not con-

tiguous may be included in the same homestead, when a homestead of contiguous

land is not of the value of one thousand dollars.

Rev., s. 694 ; Code, s. 509 ; 1868-9, c. 137, s. 15.

341. Personal property appraised on demand. When the personal property

of any resident of this state is levied upon by virtue of an execution or other

final process issued for the collection of a debt, and the owner or an agent, or

attorney in his behalf, demands that the same, or any part thereof, be exempt

from sale under such execution, the sheriff or other officer making the levy

shall summon three appraisers, as heretofore provided, who, having been first

duly sworn, shall appraise and lay off to the judgment debtor such articles

of personal property as he or another in his behalf selects and to which he

is entitled under this article and the constitution of the state, in no case to

exceed in value five hundred dollars, which articles are exempt from said levy,

and return thereof shall be made by the appraisers, as upon the laying off' of

a homestead exemption.

Rev., s. 695; Code, s. 507; 1868-9, c. 137, ss. 12, 13.

342. Appraiser's oath and fees. The persons summoned to appraise the per-

sonal property exemption must take the same oath and are entitled to the same
fees as the appraisers of the homestead, and when both exemptions are claimed

by the judgment debtor, at the same time, one board of appraisers must lay off

both, and are entitled to but one fee.

Rev., s. 696 ; Code, s. .508 ; 1S68-9, c. 137, s. 14.
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343. Returns registered. It is the duty of the register of deeds to endorse

on each of said returns the date when received for registration, and to cause the

same to be registered without unnecessary delay. He shall receive for register-

ing the returns the same fees allowed him by law for other similar or equivalent

services, which fees shall be paid by said resident applicant, his agent or attorney,

upon the reception of the returns by the register.

Rev., s. 698 ; Code, s. 513 ; 1868-9, c. 1.37, s. 9.

344. Exceptions to valuation and allotment; procedure. If the judgment
creditor for whom levy is made, or judgment debtor or other person entitled to

homestead and personal property exemption, is dissatisfied with the valuation

and allotment of the appraisers or assessors he, within ten days thereafter, or

any other creditor, within six months, and before sale under execution of the

excess, may notify the adverse party and the sheriff having the execution in

hand, and file with the clerk of the superior court of the county where the allot-

ment is made a transcript of the return of the appraisers or assessors which

they or the sheriff shall allow to be made upon demand, together with his objec-

tions in writing to said return. Thereupon the said clerk shall put the same
on the civil issue docket of the superior court for trial at the next term thereof

as other civil actions, and such issue joined has precedence over all other issues

at that term. The sheriff shall not sell the excess until after the determination

of said action. The ten days and six months respectively begin to run from
the date of the filing of the return of the valuation and allotment of the appraisers

or assessors by the officer with the clerk of the superior court of the county from
whence the execution issued.

Rev., s. 699 ; Code, s. 519 ; 1887, c. 272, s. 2 ; 1883, c. 357.

345. Increase demanded; jury verdict; commissioners; report. When an

increase of the exemption or an allotment in property other than that set apart

is demanded, the party demanding must in his exceptions specify the property

from which the increase or reallotment is to be had. If the appraisal or assess-

ment is reduced, the jury shall assess the value of the property embraced therein

;

if increased, the value of the property specified in the objections from which

the increase is demanded shall also be assessed; but if the allotment is made
in property other than that first set apart, the jury shall assess the value of

the property so allotted. The court shall appoint three disinterested commis-
sioners to lay off and set apart the homestead and personal property exemption
in accordance with the verdict of the jury and the judgment of the court, and
in the manner prescribed by law. The commissioners, who shall be summoned
by the sheriff, must meet upon the premises and, after being sworn by the sheriff

or a justice of the peace to faithfully perform the duties of appraisers or

assessors in allotting and laying off the homestead or personal property exemp-
tion, or both, in accordance with the verdict and judgment aforesaid, must allot

and lay off the same and file their report to the next term of the court, when it

shall be heard by the court upon exceptions thereto.

Rev., s. 700 ; 1885. c. 347.

346. Undertaking of objector. The creditor, debtor, or claimant objecting to

the allotment made by the appraisers or assessors under execution or petition,

must file with the clerk of the superior court an undertaking in the sum of one
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hundred dollars for the payment to the adverse party of such costs as are

adjudged against him.

Rev., s. 701 ; Code, s. 522.

347. Set aside for fraud, or irregularity. An appraisal or allotment by
appraisers or assessors, may be set aside for fraud, complicity or other irregvi-

larity ; but after an allotment or assessment is made or confirmed by the superior

court at term time, as hereinbefore provided, the homestead shall not thereafter

be set aside or again laid off by any other creditor except for increase in value.

Rev., s. 702 ; Code, s. 52,3.

348. Return registered; original or copy evidence. When the homestead and
personal property exemption is decided by the court at term time the clerk of the

superior court shall immediately file with the register of deeds of the county
a copy of the same, which shall be registered as deeds are registered ; and in all

judicial proceedings the original or a certified copy of the return may be intro-

duced in evidence.

Rev., s. 70.3 ; Code, s. 524.

349. Allotted on petition of owner. When any resident of this state desires

to take the benefit of the homestead and personal property exemption as guaran-

teed by article ten of the state constitution, or by this article, such resident, his

agent or attorney, must apply to a justice of the peace of the county in which
he resides, who shall appoint as assessors three disinterested persons, qualified

to act as jurors, residing in said county. The jurors, on notice by the order of

the justice, shall meet at the applicant's residence, and, after taking the oath pre-

scribed for appraisers before some officer authorized to administer an oath,

lay off and allot to the applicant a homestead with metes and bounds, according

to the applicant 's direction, not to exceed one thousand dollars in value, and make
and sign a descriptive account of the same and return it to the office of the

register of deeds.

Said assessors shall set apart of the personal property of said applicant, to be

by him selected, articles of personalty to which he is entitled under this chapter,

not exceeding in value the sum of five hundred dollars, and make, sign and return

a descriptive list thereof to the register of deeds.

Rev., ss. 697, 704 ; Code, ss. 511, 512 ; 1868-9, c. 137, ss. 7, 8.

350. Advertisement of petition; time of hearing. When a person entitled

to a homestead and personal property exemption files the petition before a jus-

tice of the peace to have the same laid off and set apart under the preceding

sections, the justice shall make advertisement in some newspaper published in

the county, for six successive weeks, and if there is no newspaper in the county,

then at the courthouse door of the county in which the petition is filed, notifying

all creditors of the applicant of the time and place, for hearing the petition.

The petition shall not be heard nor any decree made in the cause in less than

six nor more than twelve months from the day of making advertisement as above

required.

R(>v.. s. 70.^. : (\i(le, s. .515 ; 1868-9, c. 137. s. 11.

351. Exceptions, when allotted on petition. When the homestead or personal

property exemption is allotted on the petition of the person entitled thereto, any
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creditor may, within six mouths from the time of the assessment or appraisal,

and upon ten days notice to the petitioner, file his objections with the register

of deeds of the county in which the premises are situated, and the register of

deeds shall return the same to the clerk of the superior court of that county,

who shall place them on the civil issue docket, and they shall be tried as pro-

vided for homestead and personal property exemptions set off under execution.

Rev., s. 706 ; Code, s. 520.

352. Allotted after death of homesteader. If a person entitled to a homestead

exemption dies without the homestead having been set apart, his widow, if he

leaves no children, or his child or children under the age of twenty-one years,

if he leaves such, may proceed to have the homestead exemption laid off by
petition. If the widow or children have failed to have the exemption set apart in

the manner provided, then in an action brought by his personal representatives to

subject the realty of the decedent to the payment of debts and charges of admin-
istration, it is the duty of the court to appoint three disinterested freeholders to

set apart to such widow, child or children a homestead exemption under metes

and bounds in the lands of the decedent. The freeholders shall under their

hands and seals make return of the same to the court, which shall be registered

in the same manner as homestead exemptions.

Rev., s. 707 ; Code, s. 514 ; 1893, c. 332 ; 1868-9, c. 137, s. 10.

353. Liability of officer as to allotment, return and levy. Any officer making
a levy, who refuses or neglects to summon and qiuilify appraisers as lieretofore

provided, or fails to make due return of his proceedings, or levies upon the

homestead set off by appraisers or assessors except as herein provided, is guilty

of a misdemeanor, and he and his sureties are liable to the owner of the home-
stead for all costs and damages in a civil action.

Rev., ss. 708. 3584 ; Code, s. 516 ; 1868-9, c. 137, s. 17.

354. Liability of officer, appraiser, or assessor, for conspiracy or fraud. Any
officer, appraiser, or assessor, who willfully or corruptly conspires with a judg-

ment debtor, judgment creditor, or other person, to undervalue or to overvalue the

homestead or personal property exemption of a debtor, or applicant, or assigns

false metes and bounds, or makes or procures to be made a false and fraudulent

return thereof, is guilty of a misdemeanor and is liable to the party injured

thereby for all costs and damages in a civil action.

- Rev., ss. 690, 3585, 3586 ; Code, ss. 517, 518 ; 1868-9, c. 137, ss. 18,19.

355. Forms. The following forms must be substantially followed in pro-

ceedings under this article

:

[No. 1]

APPRAISER'S RETURN

When the homestead is valued at less than one thousand dollars, and personal property
also appraised.

The undersigned having been duly summoned and sworn to act as appraisers of the home-
stead and personal property exemption of A. B., of Township,
County, by C. D.. sheriff (or constable or deputy) of said county, do hereby make the fol-

lowing return : We have viewed and appraised the homestead of the said A. B., and the
dwellings and buildings thereon, owned and occupied by said A. B. as a homestead, to be
one thousand dollars (or any less sum) and that the entire tract, bounded by the lands of
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and is therefore exempted from sale under execution
according to law. At the same time and place we viewed and. appraised at the values
annexed the following articles of personal property, selected by said A. B. (here specify

the articles and their value, to be selected by the debtor or his agent ) , which we declare to

be a fair valuation, and that the said articles are exempt under said execution. We hereby
certify that we are not related by blood or marriage to the judgment debtor or the judg-
ment creditor in this execution, and have no interest, near or remote, in the above exemp-
tions.

Given under our hands and seals, this day of , 10
O. K. [L. s.]

L. M. [L. s.]

R. S. [L. s.]

The above return was made and subscribed in mv presence, day and date above given.

C. D. ,
(Sheriff or Constable.)

[No. 2]

PETITION FOR HOMESTEAD BEFORE A JUSTICE OF THE PEACE
Before

, J. P.
County.

In the Matter of A. B.

A. B. respectfully shows that he (she or they, as the case may be) is (or are) entitled to

a homestead exempt from execution in certain real estate in said county, and bounded and
described as follows: (Here describe the property). The true value of which he (she or
they, as the case may be) believes to be one thousand dollars, including the dwelling, and
buildings thereon. He (she or they) further shows that he (she or they, as the case may
be) is (or are) entitled to a personal property exemption from execution, to the value of

(here state the value) consisting of the following property: (Here specify.) He (she or
they, as the case may be) therefore prays your worship to appoint three disinterested per-

sons qualified to act as jurors, as assessors, to view the premises, allot and set apart to

vour petitioner his homestead and personal property exemption, and report according to

law.

[No. 3]

FORM FOR APPRAISAL OF PERSONAL PROPERTY EXEMPTION
The undersigned having been duly summoned and sworn to act as appraisers of the

personal property of A. B., of Township, County, and to lay
off the exemption given by law thereto, by C. D., sheriff (or other officer) of said county,
do hereby make and subscribe the following return

:

We viewed and appraised at the values annexed, the following articles of personal prop-
erty selected by the said A. B., to wit: which we declare to be a fair

valuation, and that said articles are exempt under .said execution.
We hereby certify, each for himself, that we are not related by blood or marriage to the

judgment debtor or judgment creditor in this execution, and have no interest, near or
remote, in the above exemptions.
Given under our hands and seals, this day of , 19

O. K. [L. s.]

L. M. [L. s.]

R. S. [L. s.]

The above return was made and subscribed in my presence, day and date above given.

C. D.
,
(Sheriff or Constable.)

[No. 4]

CERTIFICATE OF QUALIFICATION TO BE ENDORSED ON RETURN BY SHERIFF
The within named B. F., G. IL, and J. R. were summoned and qualified according to law,

as appraisers of the exemption of the said A. B.. under an execution in favor
of X. Y., this day of 19

C. D. (Sheriff).

[No. 5]

MINUTE ON EXECUTION DOCKET
X Y

I

A B
I

Execution i.ssued , 19
Homestead appraised and set off and return made , 10

Rev., s. 709 ; Code, s. 524.

168



356 CIVIL PKOCEDURE—Akt. 3^ Ch. 12

SUBCHAPTER 12. SPECIAL PROCEEDINGS

Art. 32. Special Proceedings

356. Chapter applicable to special proceedings. The provisions of this chapter

on civil procedure are applicable to special proceedings, except as otherwise

provided.

Rev., s. 710: Code, s. 278.

357. Contested special proceedings; commencement; summons. Special pro-

ceedings against adverse parties shall be commenced as is prescribed for civil

actions. The summons shall command the officer to summon the defendant to

appear at the office of the clerk of the superior court on a day named in the sum-
mons, to answer the complaint or petition of the plaintiff. The number of days

within which the defendant is summoned to appear shall in no case be less than

ten exclusive of the day of service.

Rev. 1905, ss. 711, 712 ; Code, ss. 279, 287 ; 1868-9, c. 93, s. 4.

Note. Ex parte proceedings are begun by petition. See this chapter, s. 363.

358. Return of summons. The officer to whom the summons is addressed

shall note on it the day of its delivery to him, and if required by the plaintiff,

shall execute it immediately. When executed, he shall immediately return the

summons with the date and manner of its execution, by mail or otherwise, to

the clerk of the court issuing it.

Rev., s. 713 : Code, s. 280 ; C. C. P., s. 75.

359. When complaint filed. The plaintiff must file his complaint or petition

with the clerk of the court, to which the summons is returnable, at the time of

issuing the summons or within ten days thereafter.

Rev., s. 714 ; Code. s. 281 ; C. C. P., s. 76; 1876-7, c. 241, s. 4.

360. Nonsuit for failure to file. If the plaintiff fails to file his complaint or

petition within the time limited by the summons for the appearance and answer
of the defendant, the defendant may demand judgment of nonsuit against the

plaintiff.

Rev., s. 715 : Code, s. 282 ; C. C. P.. s. 78.

361. Filing time enlarged. The time for filing the complaint, petition, or

any pleading, may be enlarged by the court for good cause shown by affidavit,

but may not be enlarged by more than ten additional days, nor more than once,

unless the default was occasioned by accident over which the party applying

had no control, or by the fraud of the opposing party.

Rev., s. 716 ; Code, s. 283 ; C. C. P., s. 79.

362. Defenses pleaded; transferred to civil issue docket; amendments. In

special proceedings a defendant or other party thereto may plead any equitable

or other defense, or ask any equitable or other relief in the pleadings which it

would be competent to ask in a civil action ; and when such pleas are filed the

clerk shall transfer the cause to the civil issue docket for trial during term upon
all issues raised by the pleadings. The trial judge may, with a view to substantial



362 CIVIL PROCEDURE—Aet. 32 Ch. 12

justice between the parties, allow amendments to the pleadings and interpleas

in behalf of any person claiming an interest in the property.

Rev., s. 717 ; 1903, c. 566.

363. Ex parte; commenced by petition. If all the parties in interest join

in the proceeding and ask the same relief, the commencement of the proceed-

ings shall be by petition, setting forth the facts entitling the petitioners to

relief, and the nature of the relief demanded.
Rev., s. 718 ; Code, s. 284 ; 1868-9, c. 93.

364. Clerk acts summarily; authority from nonresident. In cases, under the

preceding section, if all persons to be affected by the decree, or their attorney,

have signed the petition and are of full age, the clerk of the superior court has

power to hear and decide the petition summarily. If any of the petitioners

reside out of the state, an authority from them, to the attorney, in writing, must
be filed with the clerk before he may make any order or decree to prejudice

their rights.

Rev., s. 719 ; Code, s. 285 ; 1868-9, c. 93, s. 2.

365. Judge approves when petitioner is infant. If any petitioner is an infant,

or the guardian of an infant, acting for him, no final order or judgment of the

clerk, affecting the merits of the case and capable of being prejudicial to the

infant, is valid, unless submitted to and approved by the judge resident or hold-

ing court in the district.

Rev., s. 720; Code. s. 286; 1887, c. 61; C. C. P., s. 420; 1868-9, c. 93, s. 3.

Note. See for the judKe who is to approve, see this chapter, s. 216.

366. Orders signed by judge. Every order or judgment in a special pro-

ceeding required to be made by a judge of the superior court, in or out of term,

must be authenticated by his signature.

Rev., s. 722; Code, s. 288; 1868-9, c. 93, s. 5; 1872-3, c. 100.

367. Reports of commissioners and jurors. Every order or judgment in

a special proceeding imposing a duty on commissioners or jurors must prescribe

the time within which the duty must be performed, except in cases where the

time is prescribed by statute. The commissioners or jurors shall within twenty

days after the performance of the duty file their report with the clerk of the

superior court, and if no exception is filed to it within twenty days, the court

may proceed to confirm the same on motion of any party and without special

notice to the other parties.

Rev., s. 723 ; 1893, c. 209.

368. No report set aside for trivial defect. No report or return made by any
commissioners may be set aside and sent back to them or others for a new report

becaitse of any defect or omission not affecting the substantial rights of the

parties, but the defect or omission may be .amended by the court, or by the com-

missioners with permission of the court.

Rev., s. 724; Code. s. 2S9 ; 1868-9, c. 93, s. 7.

369. Commissioner of sale to account in sixty days. In all actions or special

proceedings when a person is appointed commissioner to sell real or personal

property, he shall, within sixty days after the maturity of the note or bond for
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the balance of the purchase money of said property, or the payment of the

amount of the bid when the sale is for cash, file with the clerk of the superior

court a final account of his receipts and disbursements on account of the sale

;

and the clerk must audit the account and record it in the book in which the final

settlements of executors and administrators are recorded.

Rev., s. 725 ; 1901, c. 614, ss. 1, 2.

SUBCHAPTER 13. PROVISIONAL REMEDIES.

Aet. 33. Arrest akd Bail

370. Arrest only as herein prescribed. No person may be arrested in a civil

action, except as prescribed by this article, but this provision shall not apply to

proceedings for contempt.

Rev., s. 726 ; Code, s. 290 ; C. C. P., s. 148.

371. In what cases arrest allowed. The defendant may be arrested, as herein-

after prescribed, in the following cases

:

1. In an action for the recovery of damages on a cause of action not arising

out of contract, where the defendant is not a resident of the state, or is about to

remove therefrom, or where the action is for injury to person or character, or

for injuring, or for wrongfully taking, detaining or converting real or personal

property.

2. In an action for a fine or penalty, for seduction, for money received, for

property embezzled or frauduently misapplied by a public officer, attorney,

solicitor, or officer or agent of a corporation or banking association in the course

of his employment, or by any factor, agent, broker or other person in a fiduciary

capacity, or for any misconduct or neglect in office, or in a professional employ-

ment.

3. In an action to recover the possession of personal property, unjustly

detained, where all or any part of the property, has been concealed, removed, or

disposed of, so that it cannot be found or taken by the sheriff and with the intent

that it should not be so found or taken, or with the intent to deprive the plaintiff

of the benefit thereof.

4. When the defendant has been guilty of a fraud in contracting the debt or

inc\irring the obligation for which the action is brought, in concealing or dis-

posing of the property for the taking, detention or conversion of which tlie action

is brought, or when the action is brought to recover damages for fraud or deceit.

5. When the defendant has removed, or disposed of his property, or is about

to do so, with intent to defraud his creditors.

No woman shall be arrested in any action, except for a willful injury to person,

character or property, and no person shall be arrested on Sunday.
Rev., s. 727; Code, s. 291; C. C. P., s. 149; 1869-70, c. 79; R. C, c. 31. s. 54; 1777, c. 118,

s. 6 ; 1891, e. 541.

Note. For arrest and bail of defendant usiu-piiig an office, see this cliapter, s. 477.

372. Order and affidavit. An order for the arrest of the defendant must be

obtained from the court in which the action is brought or a judge thereof, and
^ may be made where it appears to the court or judge, by affidavit of the plaintiff



372 CIVIL PKOCEDURE—Art. 33 Ch. 12

or of any other person, that a sufficient cause of action exists and that the ease

is one of those provided for in this article.

Hex., ss. 728, 729 ; Code, ss. 292, 29.3 ; C. C. P., ss. 150, 151.

373. Undertaking before order. Before making the order the court or judge
shall require a written undertaking on the part of the plaintiff of at least one
hundred dollars, with sufficient surety payable to the defendant, to the effect

that if the defendant recovers judgment, the plaintiff will pay all damages which
he sustains by reason of the arrest, not exceeding the sum specified in the under-

taking.

Kev., s. 730 ; Code. s. 294 ; C. C. P., s. 152 ; 1868-9, c. 277, s. 7.

374. Issuance and form of order. The order may be made to accompany the

summons, or to issue at any time afterwards, before judgment. It shall require

the sheriff of the county where the defendant may be found forthwith to arrest

him and hold him to bail in a specified sum, and to return the order at a place and
time therein mentioned to the clerk of the court in which the action is brought.

Notice of the return must be served on the plaintiff or his attorney as prescribed

by law for the service of other notices.

Kev.. s. 7.31 ; Code, s. 295 ; C. C. P., s. 153.

375. Copies of affidavit and order to defendant. The affidavit and order of

arrest shall be delivered to the sheriff, who, upon arresting the defendant, shall

deliver him a copy thereof.

Kev., >s. 7.32 ; Code. .s. 296 ; C. C. P., s. 154.

376. Execution of order. The sheriff shall execute the order by arresting the

defendant and keeping him in custody until discharged by law. The sheriff may
call the power of the county to his aid in the execution of the arrest.

Kev.. s. 7.33 ; Code. s. 297 ; C. C. P., s. 155.

377. Vacation of order for failure to serve. The order of arrest is of no avail,

and shall be vacated or set aside on motion, unless it is served upon the defend-

ant, as provided by law, before the docketing of any judgment in the action.

Kev.. s. 734: Code, s. 295; C. C. P., s. 153.

378. Motion to vacate order; jury trial. A defendant arrested may at any

time before judgment apply on motion to vacate the order of arrest or to reduce

the amount of bail. He may deny upon oath the facts alleged in the affidavit of

the plaintiff on which the order of arrest was granted, and demand that the issue

so raised by the plaintiff's affidavit and the defendant's denial be submitted to

the jury and tried in the same manner as other issues. If the issues are found

by the jury in favor of the defendant, judgment shall be rendered discharging

him from arrest and vacating the order of arrest, and he shall recover of the

plaintiff all co.sts of the proceeding in such arrest incurred by him in defending

the action.

Kev.. s. 7.35; Code. s. 316; 1889, c. 497; C. C. P., s. 174.

379. Counter affidavits by plaintiff. If the motion is made upon affidavits on

the part of the defendant, but not otherwise, the plaintiff may oppose the same by
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affidavits, or other proof, in addition to those on which the order of arrest was

made.

Rev., s. 736 ; Code, s. 317 ; C. C. P., s. 175.

380. How defendant discharged. The defendant, at any time before execu-

tion, shall be discharged from the arrest, either upon giving bail or upon deposit-

ing the amount mentioned in the order of arrest, as provided in this article.

Rev., s. 737 ; Code, s. 298 ; C. C. P., s. 156.

381. Defendant's undertaking. The defendant may give bail by causing a

written undertaking, payable to the plaintiff, to be executed by sufficient surety

to the effect that the defendant shall at all times render himself amenable to the

process of the court, during the pendency of the action, and to such as may be

issued to enforce the judgment therein, or if he is arrested in an action to recover

the possession of personal property unjustly claimed, an undertaking to the same

effect as that provided by law to be given by defendant for the retention of prop-

erty, under the article entitled Claim and Delivery.

Rev., s. 738; Code, s. 299; C. C. P., s. 157.

382. Defendant's undertaking delivered to clerk; exception. Within the time

limited for that purpose, the sheriff shall deliver the order of arrest to the clerk

of the court in which the suit is brought, with his return endorsed, and a certified

copy of the undertaking of the bail, and notify the plaintiff or his attorney

thereof. The plaintiff, within ten days thereafter, may serve upon the sheriff

a notice that he does not accept the bail, or he is deemed to have accepted it and
the sheriff is exonerated from the liability.

Rev., s. 739 ; Code, s. 304 ; C. C. V., s. 162.

383. Notice of justification; new bail. On the receipt of notice of exception

to the bail, the sheriff or defendant may, within ten days thereafter, give to the

plaintiff' or his attorney notice of the justification of the same or other bondsmen
(specifying the places of residence and occupation of the latter) before the court,

justice of the peace, or judge, at a specified time and place; the time to be not

less than five nor more than ten days thereafter. In case other bondsmen given,

there must be a new bond, in the form hereinbefore prescribed.

Rev., s. 741 ; Code, s. 305 ; C. C. P., s. 16::?.

384. Qualifications of bail. The qualifications of bail must be as follows

:

1. Each of them must be a resident and freeholder within the state.

2. They must each be worth the amount specified in the order of arrest, exclu-

sive of property exempt from execution ; but the judge, on justification, may
allow more than two bail to justify severally in amounts less than that expressed

in the order, if the whole justification is equivalent to that of two sufficient bail.

Rev., s. 740 ; Code, s. 306 ; C. C. P., s. 164.

385. Justification of bail. For the purpose of justification, each of the bail

shall attend before the court or judge, or a justice of the peace, at the time and
place mentioned in the notice, and may be examined on oath, on the part of the

plaintiff, touching his sufficiency, in such manner as the court, judge or justice

of the peace, in his discretion, may think proper. The examination must be

reduced to writing and subscribed by the bail, if required by the plaintiff.

Rev., s. 742 ; Code, s. 307 ; C. C. P.. s. 165.
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386. Allowance of bail. If the court, judge or justice of the peace finds the

bail sufficient, he shall annex the examination to the undertaking, endorse his

allowance thereon, and cause them to be filed with the clerk. The sheriff is then

exonerated from liability.

Rev., s. 743 ; Code, s. 308 ; C. C. P., s. 1G6.

387. Deposit in lieu of bail. The defendant may, at the time of his arrest,

instead of giving bail, deposit with the sheriff the amount mentioned in the order.

The sheriff shall then give a certificate of the deposit to the defendant who shall

be discharged from custody.

Rev., s. 744 : Code, s. 309 ; C. C. P., s. 167.

388. Deposit paid into court; liability on sheriff's. bond. Within four days after

the deposit, the sheriff must pay it into court, and take from the officer receiving

it two certificates of such payment, one of which he must deliver to the plaintiff,

and the other to the defendant. For any default in making such payment, the

same proceedings may be had on the official bond of the sheriff, to collect the

sum deposited, as in other cases of delinquency.

liev.. s. 745: Code, s. 310: C. C. P.. s. 168.

389. Bail substituted for deposit. If money is deposited, as provided in the

two preceding sections, bail may be given and justified upon notice according to

law at any time before judgment. Thereupon the judge, court or justice of the

peace shall direct, in the order of allowance, that the money deposited be refunded

by the sheriff or other officer to the defendant, and it shall be refunded accord-

ingly.

Rev., s. 746 ; Code, s. 311 : C. C. P., s. 169.

390. Deposit applied to plaintiff's judgment. When money has been deposited,

and remains on deposit at the time of an order or judgment for the payment of

money to the plaintiff, the clerk or other officer shall, under the direction of the

court, apply the same in satisfaction thereof, and after satisfying the judgment,

shall refund any surplus to the defendant. If the judgment is in favor of the

defendant the clerk or other officer shall refund to him the whole sum deposited

and remaining unaj^plied.

Rev., s. 747 ; Code, s. 312 : C. C. P., s. 170.

391. Defendant in jail, sheriff may take bail. If a person for want of bail is

lawfully committed to jail, at any time before final judgment, the sheriff, or other

officer having him in custody, may take bail and discharge him; and the bail

bond shall be regarded in every respect as other bail bonds, and shall be returned

and sued on in like manner ; and the officer taking it shall make special return

thereof, with the bond, at the first court which is held after it is taken.

Rev., s. 748; Code, s. 318; R. C, c. 11, s. 8.

392. When sheriff liable as bail. If, after arrest, the defendant escapes, or is

rescued, or bail is not given or justified, or a deposit is not made instead thereof,

the sheriff is himself liable as bail. But he may discharge himself from such

liability by the giving and justification of bail at any time before process against

the person of the defendant, to enforce an order or judgment in the action.

Rev., s. 749 ; Code, s. 313 ; C. C. P.. s. 171.
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393. Action on sheriff's bond. If a judgment is recovered against the sheriff,

upon his liability as bail, and an execution thereon is returned wholly or partly

unsatisfied, the same proceedings may be had on the official bond of the sheriff,

to collect the deficiency, as in other eases of delinquency.

Rev., s. 750; Code, s. 314; C. C. P., s. 172.

394. Bail exonerated. At any time before final judgment against them, the

bail may be exonerated, either by the death of the defendant or his imprison-

ment in a state prison, or by his legal discharge from the obligation to render

himself amenable to the process, or by his surrender to the sheriff of the county

where he was arrested, in execution of the judgment.

Rev., s. 751 ; Code, s. 303 ; C. C. P., s. 161.

395. Surrender of defendant. At any time before final judgment against

them, the bail may surrender the defendant in their exoneration, or he • may
surrender himself to the sheriff' of the county where he was arrested, in the

following manner

:

1. A certified copy of the undertaking of the bail shall be delivered to the

sheriff, who shall detain the defendant in his custody thereon, as upon an order

of arrest, and acknowledge the surrender by a certificate in writing.

2. Upon the production of a copy of the undertaking and sheriff's certificate,

the court, or judge may, upon a notice to the plaintiff of ten days, with a copy of

the certificate, order that the bail be exonerated, and on filing the order and
papers used on said application, they shall be exonerated accordingly. But this

section does not apply to an arrest in an action to recover the possession of per-

sonal property unjustly detained, so as to discharge the bail from an undertaking
given to the effect provided by law to be given by defendant for the retention

of property, under the article entitled Claim and Delivery.

Rev., s. 752 ; Code, s. .300 ; C. C. P., s. 15S.

396. Bail may arrest defendant. For the purpose of surrendering the defend-

ant, the bail, at any time or place, before they are finally charged, may them-
selves arrest him, or by a written authority endorsed on a certified copy of the

undertaking, may empower any person over twenty-one years of age to do so.

Rev., s. 753 ; Code, s. 301 ; C. C. P., s. 159.

397. Proceedings against bail by motion. In case of failure to comply with

the undertaking the bail may be proceeded against by motion in the cause on ten

days notice to them.

Rev., s. 7.5-4; Code, s. 302 ; C. C. P., s. 160.

398. Liability of bail to sheriff. The bail taken upon the arrest are, unless

they justify, or other bail are given or justified, liable to the sheriff by action for

damages which he may sustain by reason of such omission.

Rev., s. 755 ; Code, s. 315 ; C. C. P., s. 173.

399. When bail to pay costs. When a notice issues against a person, as the

bail of another, and the bail, at or before the term of the court at which he is

bound to appear, or ought to plead, is not discharged from his liability by the

death or surrender of his principal or otherwise, he is liable for all costs which
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accrue on said notice, notwithstanding he may be afterwards discharged, by the

death or surrender of the principal, or otherwise.

Kev., s. 756 ; Code, s. 319 ; R. C, c. 11, s. 10.

400. Bail not discharged by amendment. No amendment of process or plead-

ing discharges the bail of the party arrested thereon, unless it enlarges the sum
demanded beyond the sum expressed in the bail bond.

Rev., s. 757 ; Code, s. 320 ; R. C, c. 11, s. 11.

Art. 34. Attachment

401. In what actions attachment granted. A warrant of attachment against

the property of one or more defendants in an action may be granted upon the

application of the plaintiff, as specified in this article, when the action is to

recover a sum of money only, or damages for one or more of the following causes

:

1. Breach of contract, express or implied.

2. Wrongful conversion of personal property.

3. Any other injury to real or personal property, in conseqiience of negligence,

fraud, or other wrongful act.

4. Any injury to the person, caused by negligence or wrongful act.

Rev., s. 758; Code, s. .347; 1893, c. 77; 1901, c. 740; C. C. P., s. 197.

402. Affidavit must show what. To entitle the plaintiff to a warrant of attach-

ment he must show by affidavit to the satisfaction of the court as follows

:

1. That one of the causes of action specified in the preceding section exists

against the defendant. If the action is to recover damages for breach of con-

tract, the affidavit must show that the plaintiff is entitled to recover a sum stated

therein, over and above all counterclaims known to him.

2. That the defendant is either a foreign corporation or a nonresident of the

state, or a domestic corporation none of whose officers can be found in the state

after due diligence ; or, if he is a natural person and a resident of the state, that

he has departed therefrom, or keeps himself concealed therein, with intent to

defraud his creditors or to avoid service of summons; or, if the defendant is a

natural person or a domestic corporation, that he or it has removed, or is about

to remove, property from the state, with intent to defraud his or its creditors ; or

has assigned, disposed of, or secreted, or is about to assign, dispose of, or secrete,

property with like intent.

Rev., s. 759; Code, s. 349; 1897, c. 476; C. C. P., s. 201.

403. Affidavit to be filed. It is the duty of the plaintiff procuring a warrant

of attachment, within ten days from its issuance, to file the affidavit on which it

was granted in the office of the clerk of the superior court to which, or with the

justice of the peace before whom, the process is returnable.

Rev., s. 760; Code, s. .355; C. C. P., s. 201.

404. By whom granted. If the action is not founded on a contract, or if

founded on a contract and the sum demanded exceeds two hundred dollars, a

warrant of attachment may be obtained from the judge of tlie district embracing

the county in which the action was begun, or from the clerk of the superior court

from which the summons in the action issued ; and it may be issued to any county
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in the state where the defendant has property, money, effects, choses in action

or debts due him, and shall be made returnable in term time to the court from

which the summons issued.

Kev., s. 761 ; Code, s. 351 ; C. C. P., s. 199 ; 1869-70, c. 147 ; 1870-1, e. 166, ss. 1, 3 ; 1874-5,

c. Ill ; 1876-7, c. 251.

405. Time of issuance; service of summons. The w^arrant of attachment may
be granted to accompany the summons, or at any time thereafter. Personal

service of the summons must be made upon the defendant against whose property

the attachment is granted, within thirty days after its granting, or else upon the

expiration of the same time, service of summons by publication must be com-

menced pursuant to an order obtained therefor, and if publication has been, or

is thereafter commenced, the service must be made complete by the continuance

thereof.

Rev., s. 762 ; Code, s. 348 ; C. C. P., s. 197.

406. Undertaking. The officer, before issuing the warrant, must require a

written undertaking on the part of the plaintiff, with sufficient surety, to the

effect, that if the defendant recovers judgment, or the attachment is set aside by
order of the court, the plaintiff will pay all costs that are awarded to the defend-

ant, and all damages which he sustains by reason of the attachment, not exceeding

the sum specified in the undertaking, which must be at least two hundred dollars.

Kev., s. 763 ; Code, s. 356 ; C. C. P., s. 202.

407. Validity of undertaking. It is not a defense to an action upon an under-

taking, given upon granting a warrant of attachment, that the warrant was
granted improperly, for want of jurisdiction, or for any other cause.

Rev., s. 764 : Code, s. 3.58.

408. To whom warrant directed; duty of officer. The warrant shall be directed

to the sheriff' of any county in which the property of the defendant is located,

or in case it is issued by a justice of the peace, to the sheriff or any constable

of such county, and shall require the sheriff or constable to attach and safely

keep all the property of the defendant within his county, or so much thereof

as is sufficient to satisfy the plaintiff's demand, the amount of which must be

stated in conformity with the complaint, together with costs and expenses ; it must
also state when and where it shall be returned. Several warrants may be issued

at the same time to the sheriffs of different counties, but where the warrant is

issued by a justice of the peace to another county than his own, the clerk of the

superior court of his county must certify that he is a justice of the peace and
that the signature to the warrant is in the handwriting of the justice.

Rev., s. 765 ; Code. s. 357 ; 1895, c. 435, s. 1 ; C. C. P., s. 203.

409. Notice; service and content. When the warrant of attachment is taken

out at the time of issuing the summons, and the summons is to be served by
publication, the order shall direct that notice be given in the publication to the

defendant of the issuing of the attachment. When the warrant of attachment
is obtained after the issuing of the summons, the defendant must be notified by
publication of the fact for four successive weeks in some newspaper published
in the county to which it is returnable, or if none, then in one published in the

judicial district including said county. The publication shall state the names
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of the parties, the amount of the claims, and in a brief way the nature of the

demand and the time and place to which the warrant is returnable. In proceed-

ings by attachment begun before justices of the peace, advertisement in a news-

paper is not necessary, but advertisement at the courthouse door and four other

public places in the county for four successive weeks is sufficient publication,

both as to the summons and warrant of attachment.

Roy., s. 76G: Code, s. 352; 1893, c. 363; 1870-1. c. 166, s. 3; 1874-5, c. Ill, s. 2.

410. Execution, levy, and lien. The officer to whom the warrant of attach-

ment is directed and delivered, shall seize and take into his possession the tangible

personal property of the defendant or so much as is necessary, and he is liable

for the care and custody of such property, as if it had been seized under execu-

tion. He shall levy on the real estate of the defendant as prescribed for execu-

tions, he shall make and return with the warrant an inventory of the property

seized or levied on and, subject to the direction of the court, shall collect all

debts owing to the defendant, and take such legal proceedings in his own name
or in that of the defendant, as are necessary for that purpose. Where the sheriff

or other officer levies an attachment upon real estate, he must certify the levy to

the clerk of the superior court of the county where the land lies, with the names
of the parties, and the clerk must note the same on his judgment docket and
index it on the index to judgments, and the levy is a lien only from the date of

entry by the clerk, except that if it is so docketed and indexed within five days

after being made it is a lien from the time it was made.

Rev., s. 767 : Code, s. 359 ; 1895, c. 435, s. 2 ; C. C. P., s. 204.

411. Return of warrant by sheriff. The sheriff shall return the warrant of

attachment, and the undertakings provided for in this article, with a statement

of his proceedings thereon, at the time and place at which it is on its face return-

able, and upon, or at any time after, the return, he may obtain from the court

to which the warrant was returnable, a certified copy thereof, which, for the

purpose of giving him authority, is the same as the original, and when the war-

rant has been fully executed or discharged, the sheriff shall return it, with his

proceedings, to said court.

Rev., s. 768 ; Code, s. 376 ; C. C. P., s. 214.

412. When granted by justice of peace. If the action is not founded on con-

tract and the value of the property in controversy does not exceed the sum of

fifty dollars, the warrant of attachment may, or if the action is founded on con-

tract and the sum demanded does not exceed two hundred dollars, the warrant

of attachment must be obtained from, and made returnable before a justice of

the peace of a county to the superior court of which it would have been returnable

had the sum demanded exceeded two hundred dollars, or had the action not been

founded on contract.

Rev., s. 769 ; Code, s. 353 ; C. C. P.. s. 200 ; 1876-7, c. 251.

413. Publication in justice's court. The plaintiff, within thirty days after

obtaining a warrant of attachment from a justice of the peace, must cause publi-

cation thereof to be made for four successive weeks at the courthouse door and
four other public places in the county where the warrant is returnable.

Rev., s. 770; Code, s. 350; C. C. P.. s. 198; 1868-9. c. 95, s. 3; 1870-1, c. 166, s. 4; 1874-5,

c. 111.
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414. Justice's attachment against land. If the attachment is levied on real

property, the justice shall proceed to try the action, but may not issue execution

to sell the real property, and shall return the papers in the case to the office

of the clerk of the superior court of his county, where the judgment shall be

docketed. The levy of the attachment, however, is a lien on the real estate, when
the provisions of the section as to execution and levy of attachment are com-

plied with.

Rev., s. 771 ; Code, s. 354 ; 1868-9, c. 95, s. 4.

415. Sale of attached property pending litigation. If any property seized

under attachment is perishable, or of a character to materially deteriorate

in value pending litigation, or of such character that the expense of keeping it

until the determination of the suit would be likely to exceed one-fifth of its

value, or if any part of it consists of a vessel, or of any share or interest therein,

and the person to whom it belongs, or his agent, does not within ten days after

the serving of the attachment reclaim the same, the sheriff or other officer having

possession, shall apply to the court for authority to sell the property, stating

the circumstances. The property shall then be sold, under the order and direc-

tion of the court, and the proceeds are liable to the judgment obtained upon the

attachment, and shall be retained by the sheriff or other officer to await the

judgment.

Rev., s. 772 ; Code. s. 360 ; R. C, c. 7, s. 6 ; 1777. c. 115, s. 28 ; C. C. P., s. 205.

Note. For sale of corporate property by receiver during litigation, see Corporations,

s. 99.

416. Replevy by defendant; undertaking. The person owning the property

advertised to be sold according to the provisions of this article, or his agent or

attorney may, at any time before sale, replevy the same, by giving an undertaking

in double the amount of the value of the property, with sufficient surety, to the

effect that he will return the property to the sheriff' or other officer, if its return is

adjudged by the court, and pay all costs that are awarded against him; and if

return of the property cannot be had, then that he will pay plaintiff its value,

and all costs and damages that are awarded against him. Upon the execution of

this undertaking, the sheriff, or other officer, shall deliver the property to the

person owning it.

Rev., s. 773 ; Code, s. 361 ; R. C, c. 7, s. 5 ; 1777, c. 115, s. 28.

417. Defendant may apply for discharge and delivery of property. When the

defendant has appeared in such action, he may apply to the court in which it

is pending, or to the judge thereof, for an order to discharge the attachment;
and if the order is granted, all the proceeds of sale, and moneys collected in

the action, and all property attached remaining in the hands of any officer of

the court, under any process or order in the action, shall be delivered or paid to

the defendant or his agent, and released from the attachment. Where there is

more than one defendant, and the several property of one of them has been
seized by virtue of the order of attachment, the defendants whose several property
was seized may apply in like manner for relief.

Rev., s. 774 ; Code, s. 373 ; C. C. P., s. 212.

418. Defendant's undertaking. Upon the application provided for in the pre-

ceding section the defendant must deliver to the court an undertaking in at least
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double the amount claimed by the plaintiff in his complaint, executed by two
sureties residing in this state, approved by the court, to the effect that the surety

will, on demand, pay to the plaintiff' the amount of judgment that may be recov-

ered against the defendant in the action, not exceeding the sum specified in the

undertaking. If it appears by affidavit that the property attached is of less

value than the amount claimed by the plaintiff, the court or judge may order it

to be appraised, and the amount of the undertaking shall then be double the

amount so appraised. Where there is more than one defendant, and the several

property of one of them has been seized by virtue of the order of attachment, the

defendant whose several property was seized may deliver to the court an under-

taking, in accordance with this section, to the effect that he will, on demand, pay
to the plaintiff the amount of judgment that may be recovered against him, and
all of this section, applicable to such an undertaking, shall be applied thereto.

Rev., s. 775 : Code, s. 374 ; C. C. P., s. 213.

419. All property liable to attachment. The rights or shares of the defendant

in the stock of any association or corporation, with the interest and profits

thereon, and all other property in this state of the defendant, are liable to be

attached, levied on, and sold to satisfy the judgment and execution.

Rev., s. 776 : Code. s. 362 ; C. C. P., s. 206.

Note. For execution against shares of stock, see Corporations, s. 89.

420. Levy on intangible property. The execution of the attachment upon any
such rights, shares, or any debts or other property incapable of manual delivery

to the sheriff, shall be made by leaving a certified copy of the warrant of attach-

ment with the president or other head, of the association or corporation, or with

the debtor or individual holding such property, with a notice showing the prop-

erty levied on. This certified copy must be furnished to the slieriff by the plain-

tiff, and the certification must be by the clerk of the court from which the war-

rant was issued, or by the justice of the peace who issued it. A person receiving

or collecting moneys within this state on behalf of any corporation of this or any
other state or government is deemed a local agent for the purpose of this section.

Such service can be made in respect to a foreign corporation only when it has

property within this state, or the cause of action arose or the plaintiff resides in

the state, or when the service can be made within the state personally upon the

president, treasurer or secretary thereof.

Rev., s. 777 : Code, s. 363 ; C. C. P., s. 207 : 1905. c. 294.

Note. See Corporations, Art. 9, Execaition.

421. Certificate of defendant's interest to be furnished to sheriff. "When the

sheriff or otlier officer, with a warrant of attachment or execution, applies to a

president or other head or director, secretary, cashier or managing agent of any
association or corporation, or to any debtor or individual, for the purpose of

attaching or levying on the property of the defendant in such warrant, such

officer, debtor or individual must furnish him with a certificate under his hand,

designating the number of rights or shares of the defendant in the association

or corporation, with any dividend or any incumbrance thereon, or the amount
and description of the property held by such association, corporation, or indi-

vidual, for the benefit of, or debt owing to, the defendant. If the officer, debtor

or individual refuses to do so, he may be required by the court or judge to
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appear before him, and be examined on oath concerning the matter, and obedience

to this order may be enforced by attachment.

Rev., s. 778 ; Code, s. 369 ; C. C. P., s. 208.

Note. See Corporations, s. 89.

422. Proceedings against garnishee. Wlien the sheriff or other officer serves an

attachment on any person supposed to be indebted to, or to have any property

of the defendant in the attaclnnent, he shall at the same time summon in writing

such person as a garnishee. The summons and notice shall be issued by the

clerk of the superior court, or justice of the peace, at the request of the plaintiff,

to appear at the court to which the attachment is returnable, or if issued by a

justice of the peace, at a place and time named in the notice, not exceeding

twenty days from date of notice, to answer upon oath what he owes to the defend-

ant and what property of the defendant he has in his hand and had at the time

of serving the attachment, and to his knowledge and belief what effects or debts

of the defendant there are in the hands of any other, and what person. When
an attachment is served on a garnishee in the above manner, upon his appear-

ance and examination, judgment may be entered up and execution awarded for

the plaintiff against the garnishee, for all sums of money due the defendant from

him, and for all property of any kind belonging to the defendant, in his posses-

sion or custody, for the use of the plaintiff, or so much thereof as will satisfy

the debt and costs and all charges incident to levying the same. All property

whatsoever in the hands of any garnishee belonging to the defendant is liable to

satisfy the plaintiff's judgment, and must be delivered to the sheriff or other

officer serving the attachment.

Rev., s. 779 ; Code, s. 364 ; R. C, c. 7, s. 7 ; 1777. c. 115, s. 28.

423. Failure of garnishee to appear. When a garnishee is summoned and
fails to appear and discover on oath as directed, the court, after solemnlj- calling

the garnishee, shall enter a conditional judgment against him, and thereupon a

notice shall issue against him returnable to the court having jurisdiction, to show
cause why final judgment should not be entered against him. Upon due execu-

tion of the notice, if the garnishee fails to appear at the time and place named,
and discover on oath in the manner aforesaid, the court shall confirm the judg-

ment and award execution for the plaintiff's whole judgment and costs. Upon
examination of the garnishee, if it appears to the court that there is any of the

defendant's property in the hands of a person who has not been summoned, the

court, upon motion of the plaintiff, shall grant a judicial attachment, to be levied

in the hands of every such person having any of the property of the defendant
in his custody or possession, who must appear and answer and be liable as other

garnishees.

Rev., s. 780; Code, s. 365; R. C. c. 7, s. 8; 1777, c. 115, s. 28; 1&38, c. 2.

424. Garnishee denying debt; issue tried. When a garnishee denies that he

owes to, or has in his possession any property of, the defendant, and the plaintiff

on oath suggests to the court the contrary, or when a garnishee makes such a

statement of facts that the court cannot proceed to give judgment thereon, the

court shall order an issue to be made up, which must be tried by a jury, and on

their verdict judgment shall be rendered. In a court of a justice of the peace,
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he may try such issue, unless a jury is demanded, and then proceedings are to

be conducted, in all respects, as in jury trials before justices of the peace.

Rev., s. 781 ; Code, s. 366 ; R. C, c. 7, s. 9 ; 1793, c. 389, s. 2.

425. Property with garnishee valued; garnishee exonerated. When a gar-

nishee on oath confesses that he has in his hands any property of the defendant

of a specific nature, or is indebted to him by any security or promise for the

delivery of any specific article, except as hereinafter excepted, the court shall

immediately order a jury to be empaneled and sworn to inquire into the value

of such specific property, and the verdict of the jury subjects the garnishee to

the payment of the valuation, or as much of it as is sufficient to satisfy the debt

or damages and costs of the plaintiff. In a court of a justice of the peace, he

may try such issue, imless a jury is demanded and then proceedings are to be

conducted in all respects as in jury trials before justices of the peace. If the gar-

nishee states in his answer that the specific property was left with him by the

defendant as a bailment, or that he has tendered said specific articles according

to contract, and that they were refused by the defendant, and that he then was
and always had been ready to deliver the same ; or that he had such specific

articles at the time and place specified in such covenant or agreement ready to

be delivered, and is still ready to deliver them ; and such statement is admitted

by the plaintiff or found by a jury or the court, then in any such case, the gar-

nishee shall be exonerated by the delivery of such specific articles to the sheriff,

who shall proceed as if the attachment had been originally levied on the property.

Rev., s. 782 ; Code, s. 367 ; R. C, c. 7, s. 11 ; 1793, c. 389 ; 1794, c. 424.

426. Conditional judgment against garnishee. When a garnishee declares in

his answer that the money or specific article due by him will become payable

or deliverable at a future day, and this is admitted by the plaintiff or found by
a jury or the court, a conditional judgment shall be entered against the gar-

nishee, and the plaintiff may obtain judgment against the defendant for his

demand, but may not take final judgment against the garnishee without notice

to show cause.

Rev., s. 7S3 : Code, s. 368 ; R. C, c. 7, s. 12 ; 1794, c. 424, s. 2.

427. Satisfaction of judgment. If judgment is entered for the plaintiff in

the action, the sheriff' shall satisfy the same out of the property attached by him,

if it is sufficient for that purpose

—

1. By paying over to the plaintiff' the proceeds of all property sold and debts

or credits collected by him, or so much as is necessary to satisfy the judgment.
2. If any balance remains due, and an execution has been issued on the judg-

ment, he shall sell under the execution as much of the attached real or personal

property, except as provided in subdivision four of this section, as is necessary

to satisfy the balance, if enough for that purpose remains in his hands. In case

of the sale of any rights or shares in the stock of a corporation or association,

the sheriff shall execute to the purchaser a certificate of sale, and the purchaser

has all the rights and privileges in respect thereto which were had by the

defendant.

3. If any of the attached property belonging to the defendant lias passed out

of the hands of the sheriff without having been sold or converted into money,
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he shall repossess himself of the same, and for that purpose has all the authority

which he had to seize it under the attachment. A person who willfully conceals

or withholds such property from the sheriff is liable to double damages at the

suit of the party injured.

4. Until the judgment against the defendant is paid, the sheriff may collect

the notes and other evidences of debt, and the debts that were seized or attached,

under the warrant of attachment, and prosecute any bond he has taken in the

course of such proceedings, and apply the proceeds to the payment of the judg-

ment.

At the expiration of six months from the docketing of the judgment the court

has power, upon petition of the plaintiff, accompanied by an affidavit setting

forth fully all the proceedings which have been had by the sheriff, since the

service of the attachment, the property attached, and the disposition thereof,

also the affidavit of the sheriff that he has used due diligence, and endeavored

to collect the evidences of debt in his hands so attached, and that there remains

uncollected of the same, any part or portion thereof, to order the sheriff to sell

the same upon such terms and in such manner as is deemed proper. Notice of

this application must be given to the defendant or to his attorney, if the defend-

ant has appeared in the action. If the summons has not been personally served

on the defendant, the court shall make such rule or order, as to service of notice

and time of service, as is deemed just. When the judgment and all costs of the

proceedings have been paid, the sheriff, upon reasonable demand, shall deliver

over to the defendant the residue of the attached property or the proceeds thereof.

Kev., s. 784 ; Code, s. 370 ; C. C. P., s. 209.

428. Plaintiff may sue on defendant's bond. The actions herein authorized

to be brought by the sheriff' may be prosecuted by the plaintiff, or under his

direction, upon the delivery by him to the sheriff, of an undertaking executed by
two sufficient sureties, to the effect that the plaintiff' will indemnify the sheriff

from all damages, costs and expenses on account thereof, not exceeding two
hundred and fifty dollars in any one action. The sureties must in all cases, when
required by the sheriff, justify by making an affidavit that each is a freeholder,

and worth double the amount of the penalty of the bond, over and above all

demands, liabilities and exemptions.

Rev., s. 785 : Code, s. 371 : C. C. P., s. 210.

429. On defendant's recovery, bonds and property delivered to him. If the

foreign corporation, or the absent, absconding, or concealed defendant, recovers

judgment against the plaintiff in such action, any bond taken upon the issuing

of the warrant of attachment, and any bond taken by the sheriff, except such as

are mentioned in the preceding section, all the proceeds of sales and moneys col-

lected by him, and all the property attached remaining in his hands, shall be

delivered by him to the defendant or to his agent, on request, and the warrant
shall be discharged and the property released.

Rev., s. 786; Code. s. 372; C. C. P., s. 211.

430. Motion to vacate or increase security. The defendant, or a person who
has acquired a lien upon, or interest in, his property before or after it was
attached, may at any time before the actual application of the attached property,

or the proceeds thereof, to the payment of a judgment recovered in the action,
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apply to the court having jurisdiction to vacate or modify the warrant, or to

increase the security given by the plaintiff, or for one or more of those forms of

relief, together or in the alternative, as in eases of other provisional remedies.

Kev., s. 787 ; Code, s. 377.

431. Exceptions to and justification of sureties. The sureties to all under-

takings in all proceedings for attachment may be excepted to, and justified as

prescribed in respect to bail upon an order of arrest.

Kev.. s. 788 ; Code, s. 378.

432. Interpleader. When the property attached is claimed by any other per-

son, the claimant may interplead, as provided for interpleader in claim and
delivery.

Rev., s. 789 : Code. s. 375 ; R. C, c. 7, s. 10 ; 1793, c. 389, s. 3.

AijT. 35. Claim a.\d Delivery

433. Claim for delivery of personal property. The plaintiff in an action to

recover the possession of personal property, may, at the time of issuing the sum-
mons, or at any time before answer, claim the immediate delivery of the property,

as provided in this article.

Rev., s. 790: Code. s. 321 : C. C. P., s. 176.

434. Affidavit and requisites. Where a delivery is claimed, an affidavit must
be made, before the clerk of the court in which the action is required to be tried,

or before some person competent to administer oaths, by the plaintiff, or some one

in his behalf, showing

—

1. That the plaintiff is the owner of the property claimed (particularly describ-

ing it), or is lawfully entitled to its possession by virtue of a special property

therein, the facts in respect to which must be set forth.

2. That the property is wrongfully detained by the defendant.

3. The alleged cause of the detention, according to his best knowledge, informa-

tion and belief.

4. That the property has not been taken for tax, assessment or fine, pursuant

to a statute ; or seized under an execution or attachment against the property of

the plaintiff ; or, if so seized, that it is, by statute, exempt from sucli seizure ; and,

5. The actual value of the property.

Rev., s. 791 ; Code. s. .322 ; C. C. P., s. 177 ; 1881, c. 1-34.

Note. For statute forbiddiug seizure of property taken for a tax, see this chapter, s. 461.

435. Order of seizure and delivery to plaintiff. The clerk of the court shall,

thereupon, and upon the giving by the plaintiff of the undertaking prescribed

in the succeeding section, by an indorsement in writing upon the affidavit, require

the sheriff of the county where the property claimed is located, to take it from
the defendant and deliver it to the plaintiff.

Rev., 8. 792 : Code. s. 323 : C. C. P., s. 178.

436. Plaintiff's undertaking. The plaintiff must give a written undertaking

payal)le to the defendant, executed by one or more sufficient sureties, approved
by the sheriff', to the effect that they are bound in double the value of the prop-

erty, as stated in the affidavit for the prosecution of the action, for the return
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of the property to the defendant with damages for its deterioration and deten-

tion if return can be had, and if for any cause return cannot be had, for the

payment to him of such sum as may be recovered against the plaintiff for the

value of the property at the time of the seizure, with interest thereon as damages
for such seizure and detention.

Rev., s. 793 ; Code, s. 324 ; 1SS5, c. 50 ; C. C. P., s. 179.

437. Sheriff's duties. Upon the receipt of the order from the clerk with the

plaintiff's undertaking, the sheriff shall forthwith take the property described

in the affidavit, if it is in the possession of the defendant or his agent, and retain

it in his custody. He shall also, without delay, serve on the defendant a copy
of the affidavit, notice, and undertaking, by delivering the same to him personally,

if he can be found, or to his agent, from whose possession the property is taken

;

or, if neither can be found, by leaving them at the usual place of abode of either,

with some person of suitable age and discretion.

Rev., s. 793 : Code, s. 324 ; C. C. P., s. 179 ; 188.5, c. 50.

438. Exceptions to undertaking; liability of sheriff. The defendant may,

within three days after the service of a copy of the affidavit and undertaking,

notify the sheriff personally, or by leaving a copy at his office in the county-seat

of the county that he excepts to the sufficiency of the sureties. If he fails to do

so, he is deemed to have waived all objection to them. When the defendant

excepts, the sureties must justify on notice, in like manner as upon bail on arrest.

The sheriff is responsible for the sufficiency of the sureties, until the objection to

them is either waived as above provided, or until they justify, or until new
sureties are substituted and justify. If the defendant excepts to the sureties,

he cannot reclaim the property as provided in the succeeding section.

Rev., s. 794 : Code, s. .325 ; C. C. P.. s. 180.

439. Defendant's undertaking for replevy. At any time before the delivery

of the property to the plaintiff, the defendant may, if he does not except to the

sureties of the plaintiff, require the return thereof, upon giving to the sheriff a

written undertaking, payable to the plaintiff, executed by one or more sufficient

sureties, to the effect that they are bound in double the value of the property,

as stated in the affidavit of the plaintiff, for the delivery thereof to the plaintiff,

with damages for its deterioration and detention, and the costs, if delivery can

be had, and if delivery cannot be had, for the payment to him of such sum as

may be recovered against the defendant for the value of the property at the time

of the wrongful taking or detention, with interest thereon, as damages for such

taking and detention, together with the costs of the action. If a return of the

property is not so required, within three days after the taking and service of

notice to the defendant, it must be delivered to the plaintiff, unless it is claimed

by an interpleader.

The defendant's undertaking shall include liability for costs, as provided in

this section, only where the undertaking is given in actions instituted in the

superior court.

Rev., s. 795 : Code. s. .326 ; 1885. c. 50. s. 2 ; C. C. P., s. 181 : 1911, c. 17.

440. Qualification and justification of defendant's sureties. The qualification

of the defendant's sureties, and their justification, is as prescribed in respect to
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bail upon an order of arrest. The defendant 's sureties, upon notice to the plain-

tiff of not less than two nor more than six days, shall justify before the court, a

judge or justice of the peace, and upon this justification the sheriff must deliver

the property to the defendant. The sheriff is responsible for the defendant's

sureties until justification is completed or expressly waived, and he may retain

the property until that time ; but if they, or others in their place, fail to justify

at the time and place appointed, he must deliver the property to the plaintiff.

Rev., ss. 796, 797 ; Code, ss. 327, 328 ; C. C. P., ss. 182, 183.

441. Property concealed in buildings. If the property, or any part of it, is

concealed in a building or enclosure, the sheriff shall publicly demand its delivery.

If it is not delivered he must cause the building or enclosure to be broken open,

and take the property into his possession. If necessary, he may call to his aid

the power of his county, and if the property is upon the person the sheriff or

other officer may seize the person, and search for and take it.

Kev.. s. 798; Code, s. 329; C. C. P., s. 184.

442. Care and delivery of seized property. When the sheriff has taken prop-

erty, as provided in this article, he must keep it in a secure place, and deliver

it to the party entitled thereto, upon receiving his lawful fees for taking and
his necessary expenses for keeping it.

Rev., s. 799; Code, s. 330; C. C. P., s. 185.

443. Property claimed by third person; proceedings. When the property

taken by the sheriff is claimed by any person other than the plaintiff or defendant

the claimant may interplead upon filing an affidavit of his title and right to the

possession of the property, stating the grounds of such right and title ; and upon
his delivering to the sheriff an undertaking in an amount double the value of

the property specified in plaintiff's affidavit, for the delivery of the property

to the person entitled to it, and for the payment of all such costs and damages
as may be awarded against him ; this undertaking to be executed by one or more
sufficient sureties, accompanied by their aifidavits that they are each worth

double the value of the property. A copy of this undertaking and accompanying
affidavit shall be served by the sheriff on the plaintiff and defendant at least ten

days before the return day of the summons in the action, when the court trying

it shall order a jury to be empaneled to inqiiire in whom is the right to the

property specified in plaintiff's complaint. The finding of the jury is conclu-

sive as to the parties then in court, and the court shall adjudge accordingly,

unless it is reversed upon appeal. In a court of a justice of the peace he may
try such issue unless a jury is demanded, and then proceedings are to be con-

ducted in all respects as in jury trials before justices of the peace. In a court

of a justice of the peace an interpleader shall not be required to serve on the

plaintiff and defendant the affidavits and bonds required by this section, ten

days before return day ; but if said bond and affidavit are filed by any person

owning the property when such case is called for trial, he shall be allowed to

interplead.

Rev., s. 800 ; Code, s. 331 ; C. C. P., s. 186 ; 1793, c. 389, s. 3 ; R. C, c. 7, s. 10 ; 1913, c. 188.

444. Delivery of property to intervener. Upon the filing by the claimant of

the undertaking set forth in the preceding section, the sheriff is not bound to
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keep the property, or to deliver it to the plaintiff; but may deliver it to the

claimant, unless the plaintiff executes and deliver to him a similar undertaking

to that required of claimant ; and notwithstanding such claim, when so made, the

sheriff may retain the property a reasonable time to demand such indemnity.

Rev., s. 801 ; Code, s. 332 ; R. C, c. 7, s. 10 ; 1793, c. 389, s. 3.

445. Sheriff to return papers in ten days. The sheriff must return the under-

taking, notice and affidavit with his proceedings thereon to the court in which

the action is pending within ten days after taking the property mentioned therein.

Rev., s. 802 ; Code, s. 133 ; C. C. P., s. 187.

Art. 36. Injunction

446. When temporary injunction issued. A temporary injunction may be

issued by order in accordance with the provisions of this article. The order

may be made by any judge of the superior court in the following cases, and
shall be issued by the clerk of the court in which the action is required to be tried

:

1. When it appears by the complaint that the plaintiff is entitled to the relief

demanded, and this relief, or any part thereof, consists in restraining the com-

mission or continuance of some act the commission or continuance of which,

during the litigation, would produce injury to the plaintiff' ; or,

2. When, during the litigation, it appears by atfidavit that a party thereto is

doing, or threatents or is about to do, or is procuring or suffering some act to be

done in violation of the rights of another party to the litigation respecting the

subject of the action, and tending to render the judgment ineffectual ; or,

3. When, during the pendency of an action, it appears by affidavit of any
person, that the defendant threatens, or is about to remove or dispose of his

property, with intent to defraud the plaintiff.

Rev., s. 806; Code, ss. 334, 3.38; C. C. P.. ss. 188, 189.

447. When solvent defendant restrained. In an application for an injunction

to enjoin a trespass on land it is not necessary to allege the insolvency of the

defendant when the trespass complained of is continuous in its nature, or is the

cutting or destruction of timber trees.

Rev., s. 807: 1885, c. 401.

448. Timber lands, trial of title to. In all actions to try title to timber lands

and for trespass thereon for cutting timber trees, wlien the court finds as a fact

that there is a bona fide contention on both sides based upon evidence constitut-

ing a prima facie title, no order shall be made pending such action, jDcrmitting

either party to cut said timber trees, except by consent, until the title to said

land or timber trees is finally determined in the action. In all cases where the

title to any timber or trees, or the right to cut and remove the same during a term
of years, is claimed by any party to such action, and the fee of the soil or other

estate in the land by another, whether party to the action or not, the time within

which such timber or trees may be cut or removed by the party claiming the same,

and all other rights acquired in connection therewith, shall not be affected or

abridged, but the running of the term is suspended during the pendency of the

action.

Rev., s. 808 ; 1901, c. 666, s. 1 ; 1903, c. 642.
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449. When timber may be cut. In any action specified in the preceding sec-

tion, when the judge finds as a fact that the contention of either party is not in

good faith and is not based upon evidence constituting a prima facie title, upon
motion of the other party, who may satisfy the court of the bona fides of his con-

tention and who may produce evidence sliowing a prima facie title, the court

may allow such party to cut the timber trees by giving bond as required by law.

Nothing in this section affects the right of appeal, and when any party to such

action has been enjoined, a sufficient bond must be required to cover all damages
that may accrue to the party enjoined by reason of the injunction as now
required by law.

Rev., 8. 800 ; 1901, o. 666, ss. 2, 3.

450. Time of issuing. The injunction may be granted when or at any time

after commencing the action, before judgment, upon its appearing satisfactorily

to the judge, by affidavit of the plaintiff, or of any other person that sufficient

grounds exist therefor. A copy of the affidavit must be served with the injunc-

tion.

Rev., s. SIO: Code, s. S.SO; C. C. P., s. IfJO.

451. Not issued for longer than twenty days without notice. No restraining

order, or order to stay proceedings for a longer time than twenty days, shall be

granted by a judge out of court, except upon due notice to the adverse party;

but the order shall continue and remain in foi*ce until vacated after notice, to be

fixed by the court, of not less than two nor more than ten days.

Rev,, s. 811 ; CotTe, s. 346 ; C. C. P., s. 345 ; 1905, c. 26.

452. Issued after answer, only on notice. An injunction shall not be allowed

after the defendant has answered, except upon notice, or upon an order to show

cause ; but in such case the defendant may be restrained until the decision of the

judge granting or refusing the injunction.

Rev., s. S12; Code, s. .340; C. C. P., s. 191.

453. Order to show cause. If the judge deems it proper that the defendant, or

any of several defendants, should be heard before granting an injunction, an

order may be made requiring cause to be shown, at a specified time and place,

why the injunction should not be granted; and the defendant may, in the mean-
time, be restrained.

Rev., s. 813 ; Code, s. 342 ; C. C. P., s. 193.

454. What judges have jurisdiction. The judges of the superior court have

jurisdiction to grant injunctions and issue restraining orders in all civil actions

and proceedings. A judge holding a special term in any county may grant an

injunction, or issue a restraining order, returnable before himself, in any case

which he has jurisdiction to hear and determine under the commission issued to

him, and the same is returnable as directed in the order.

Rev., .s. 814; Code. s. .3.35; 1876-7, c. 223, ss. 1, 2; 1879, c. 63, ss. 1, 3.

455. Before what judge returnable. All restraining orders and injunctions

granted by any of the judges of the superior court, except one holding a special

term in any county, shall be made returnable before the resident judge of the

district, or the judge assigned to the district, or holding by exchange the courts
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of the district where the civil action or special proceeding is pending, within

twenty days from date of order. If the judge before whom the matter is

returned fails, for any reason, to hear the motion and application, or to continue

them to some other time and place, any judge resident in, or assigned to hold the

courts of, some adjoining district, may hear and determine the said motion and

application, after giving ten days notice to the parties interested in the applica-

tion or motion, upon its being satisfactorily shown to him by affidavit or other-

wise that the judge before whom the matter was returnable failed to act upon
or to continue the same to some other time and place. This removal continues

in force the motion and application theretofore granted, till they can be heard

and determined by the judge having jurisdiction.

Rev., s. 815 ; Code, s. 336; 1876, c. 223, s. 2 : 1879, c. 63, ss. 2, 3 ; 1881, c. 51.

456. Stipulation as to judge to hear. By a stipulation in writing, signed by
all the parties to an application for an injunction order, or their attorneys, to

the effect that the matter may be heard before a judge designated in the stipula-

tion, the judge before whom the restraining order is returnable by law, or who
is by law the judge to hear the motion for an injunction order, shall, upon receipt

of the stipulation forward it and all the papers to the judge designated, whose

duty it then is to hear and decide the matter, and return all the papers to the

court out of which they issued, the necessary postage or expressage money to be

furnished to the judge.

Rev., s. 816 ; Code, s. 337 ; 1883, c. 33.

457. Undertaking. Upon granting a restraining order or an order for an
injunction, the judge shall require as a condition precedent to the issuing thereof

that the clerk shall take from the plaintiff a Avritten undertaking, with sufficient

sureties, to be justified before, and approved by, the clerk or judge, in an amount
to be fixed by the judge, to the effect that the plaintiff will pay to the party

enjoined such damages, not exceeding an amount to be specified, as he sustains

by reason of the injunction, if the court finally decides that the plaintiff was not

entitled to it.

Rev., s. 817 ; Code, s. 341 ; C. C. P., s. 192.

458. Damages on dissolution. A jiulgment dissolving an injunction carries

with it judgment for damages against the party procuring it and the sureties on

his undertaking without the requirement of malice or want of probable cause in

procuring the injunction, which damages may be ascertained by a reference or

otherwise, as the judge directs, and the decision of the court is conclusive as to

the amount of damages upon all the persons who have an interest in the under-

taking.

Rev., s. 818 ; Code, s. 341 ; 1893, c. 251.

459. Issued without notice; application to vacate. If the injunction is granted

without notice, the defendant, at any time before the trial, may apply, upon
notice to be fixed by the court of not less than two nor more than ten days, to the

judge having jurisdiction, to vacate or modify the same, if he is within the

district or in an adjoining district, but if out of the district and not in an
adjoining district, then before any judge who is at the time in the district, and if

there is no judge in the district, before any judge in an adjoining district. The-
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application may be made upon the complaint and the affidavits on which the

injunction was granted, or upon the affidavits on the part of the defendant, with

or without answer. If no such application is made, the injunction continues in

force until such application is made and determined by the judge, and a verified

answer has the effect only of an affidavit.

Rev., s. 819 ; Code, s. 344 ; C. C. P., s. 195 ; 1905, c. 26.

460. When opposing affidavits admitted. If the application is made upon
affidavits on the part of the defendant, the plaintiff may oppose the same by
affidavits or other proof, in addition to those on which the injunction was granted.

Rev., s. 820 ; Code, s. 345 ; C. C. P., s. 196.

461. To restrain collection of taxes. No injunction may be granted by any

court or judge to restrain the collection of any tax or any part thereof, or to

restrain the sale of any property for the nonpayment of any tax, unless such

tax or the part thereof enjoined is levied or assessed for an illegal or unauthor-

ized purpose, or the tax assessment is illegal or invalid.

Rev., s. 821 ; 1901, c. 558, s. 30; 1899, c. 15, s. 78; 1887, c. 137, s. 84.

Art. 37. Receivers

462. What judge appoints. Any judge of the superior court with authority

to grant restraining orders and injunctions has like jurisdiction in appointing

receivers, and all motions to show cause are returnable as is provided for

injunctions.

Rev., s. 846 ; Code, s. 379 ; C. C. P., s. 215 ; 1876-7, c. 223 ; 1879, c. 63 ; 1881, c. 51.

463. In what cases appointed. A receiver may be appointed

—

1. Before judgment, on the application of either party, when he establishes an

apparent right to property which is the subject of the action and in the posses-

sion of an adverse party, and the property or its rents and profits are in danger

of being lost, or materially injured or impaired ; except in cases where judgment
upon failure to answer may be had on application to the court.

2. After judgment, to carry the judgment into effect.

3. After judgment, to dispose of the property according to the judgment, or

to preserve it during the pendency of an appeal, or when an executiori has been

returned unsatisfied, and the judgment debtor refuses to apply his property in

satisfaction of the judgment.

4. In cases provided in chapter entitled Corporations in the article Receivers;

and in like cases, of the property within this state of foreign corporations.

The article Receivers, in the chapter entitled Corporations, is applicable, as

near as may be, to receivers appointed hereunder.

Rev., s. 847; Code, s. 379; C. C. P.. s. 215; 1876-7, c. 223; 1879, c. 63; 1881, c. 51.

Note. For appointment of receivers in supplemental proceedings, see this chapter,
article 30, Supplemental Proceedings.

464. Appointment refused on bond being given. In all cases where there is

an application for the appointment of a receiver, upon the ground that the prop-

erty or its rents and profits are in danger of being lost, or materially injured

or impaired, or that a corporation defendant is insolvent or in imminent danger
of insolvency, and the subject of the action is the recovery of a money demand,
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the judge before whom the application is made or pending shall have the discre-

tionary power to refuse the appointment of a receiver, if the party against whom
such relief is asked, whether a person, partnership or corporation, tenders to

the court an undertaking payable to the adverse party in an amount double the

sum demanded by the plaintiff, with at least two sufficient and duly justified

sureties, conditioned for the payment of such amount as may be recovered in the

action, and summary judgment may be taken upon the undertaking. In the

progress of the action the court may in its discretion require additional sureties

on such undertaking.

Rev., s. 848 ; 1885, c. 94.

465. Receiver's bond. A receiver appointed in an action or special proceeding

must, before entering upon his duties, execute and file with the clerk of the court

in which the action is pending, an undertaking payable to the adverse party with

at least two sufficient sureties in a penalty fixed by the judge making the appoint-

ment, conditioned for the faithful discharge of his duties as receiver. And the

judge having jurisdiction thereof may at any time remove the receiver, or direct

him to give a new undertaking, with new sureties, and on the like condition.

This section does not apply to a case where special provision is made by law for

the security to be given by a receiver, or for increasing the same, or for removing

a receiver.

Rev., s. 849 ; Code, s. 38.3.

Art. 38. Deposit or Delivery of Money or Other Property-

466. Ordered paid into court. When it is admitted by the pleading or ex-

amination of a party that he has in his possession or under his control, any
money or other thing capable of delivery, which, being the subject of the litiga-

tion, is held by him as trustee for another party, or which belongs or is due to

another party, the judge may order it deposited in court, or delivered to such
party with or without security, subject to the further direction of the judge.

Rev., s. 850 ; Code, s. 380 ; C. C. P., s. 215.

467. Ordered seized by sheriff. When, in the exercise of his authority, a judge
has ordered the deposit, delivery or conveyance of money or other property, and
the order is disobeyed, the judge, besides punishing the disobedience as for con-

tempt, may make an order requiring the sheriff to take the money or property,
and deposit, deliver, or convey it, in conformity with the direction of the judge.

Rev., s. 851 ; Code, s. 381 ; C. C. P., s. 215.

468. Defendant ordered to satisfy admitted sum. When the answer of the

defendant expressly, or by not denying, admits part of the plaintiff's claim to

be just, the judge, on motion, may order the defendant to satisfy that part of

the claim, and may enforce the order as it enforces a judgment or provisional

remedy.

Rev., s. 852 ; Code, s. 382 ; C. C. P., s. 215.
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SUBCHAPTER 14. ACTIONS IN PARTICULAR CASES

Art. 39. Mandamus

469. Begun by summons and verified complaint. All applications for writs of

mandamus must be made by summons and complaint, which must be diily verified.

Rev., s. 822 ; Code, s. 622 ; 1871-2, c. 75.

470. Money demand returnable at term. In applications for a writ of man-
damus when the plaintiff: seeks to enforce a money demand, the summons, plead-

ings and practice are the same as prescribed for civil actions.

Rev., s. 823 ; Code, s. 623 ; 1871-2, c. 75, s. 2.

471. Other actions returnable in vacation; issues of fact. AVhen the plaintiff

seeks relief other than the enforcement of a money demand, the summons must
be made returnable before a judge of the superior court at chambers, or in term
at a day specified in the summons, not less than ten days after the service of the

summons and complaint upon the defendant ; at which time the court, except for

good cause shown, shall hear and determine the action, both as to law and fact.

However, when an issue of fact is raised by the pleading, it is the duty of the

court, upon the motion of either party, to continue the action until the issue of

fact can be decided by a jury at the next regular term of the court.

Rev., s. 824; Code, s. 623; 1871-2, c. 75, s. 3.

Art. 40. Quo Warranto

472. Writs of sci. fa. and quo warranto abolished. The writs of scire facias

and of quo warranto, and proceedings by information in the nature of quo
warranto, are abolished ; and the remedies obtainable in those forms may be

obtained by civil actions under this article.

Rev., .s. 826 ; Code, s. 603 ; C. C. P.. s. 362 ; R. C, c. 26. sf?. 5. 25.

473. Action by attorney general. An action may be brought by the attorney

general in the name of the state, upon his own information or upon the complaint

of a private party, against the parties offending, in the following cases

:

1. When a person usurps, intrudes into, or unlawfully holds or exercises any
public office, civil or military, or any franchise within this state, or any office in

a corporation created by the authority of this state ; or,

2. When a public officer, civil or military, has done or suffered an act which,

by law, makes a forfeiture of his office.

3. When any person, natural or corporate, has or claims to have or hold any
rights or franchises by reason of a grant or otherwise, in violation of the provi-

sions of the section of article one of the chapter entitled State Lands, which
declares entries and grants not authorized by that chapter to be void and not to

constitute color of title.

Rev., s. 827; Code, s. 607; C. C. P.. s. 366; 1911, cc. 195. 201.

Note. For actions in nature of quo warranto against ooriKirations. see Corporations,
Art. 8, Dissolution.
For actions by state to forfeit grants, see State Land. s. 57.
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474. Action by private person with leave. When application is made to the

attorney-general by a private relator to bring such an action, he shall grant leave

that it may be brought in the name of the state, upon the relation of such appli-

cant, upon the applicant tendering to the attorney general satisfactory security

to indemnify the state against all costs and expenses which may accrue in conse-

quence of the action.

Rev., s. 828 ; Code, s. 608 ; 1874-5, c. 76 ; 1881, c. 330.

Note. For cost.s in such action, see Costs, s. 13.

For involuntary dissolution of corporations at the instance of private persons, see

Corporations, s. 72.

475. Solvent sureties required. The attorney general, before granting leave

to a private relator to bring a suit to try the title to an office, may require two

sureties to the boud required by law to be filed to indemnify the state against

costs and expenses, and require such sureties to justify, and may require such

proof and evidence of the solvency of the sureties as is satisfactory to him.

Rev., s. 829 ; 1901, c. 595, s. 2.

476. Leave withdrawn and action dismissed for insufficient bond. When the

attorney general has granted leave to a private relator to bring an action in the

name of the state to try the title to an office, and it afterwards is shown to the

satisfaction of the attorney general that the bond filed by the private relator is

insufficient, or that the sureties are insolvent, the attorney general may recall

and revoke such leave, and upon a certificate of the withdrawal and revocation

by the attorney general to the clerk of the court of the county where the action

is pending, it is the duty of the presiding judge, upon motion of the defendant,

to dismiss the action.

Rev., s. aSO: 1891, c. 595.

477. Arrest and bail of defendant usurping office. AVhen action is brought

against a person for usurping an office, the attorney general, in addition to the

statement of the cause of action, may set forth in the complaint the name of the

person rightfully entitled to the office, with a statement of his right thereto ; and
in such case, upon proof by affidavit that the defendant has received fees or

emoluments belonging to, and by means of his usurpation of the office, an order

shall be granted by a judge of the superior court for the arrest of the defendant,

and holding him to bail ; and thereupon he shall be arrested and held to bail in

the manner, and with the same effect, and subject to the same rights and lia-

bilities, as in other civil actions where the defendant is subject to arrest.

Rev., s. 831; Code. s. 609; C. C. P., s. 369; 1883, c. 102.

478. Several claims tried in one action. Where several persons claim to be

entitled to the same office or franchise, one action may be brought against all

of them, in order to try their respective rights to the office or franchise.

Rev., s. 8.32 ; Code, s. 614 ; C. C. P.. s. 374.

479. Trials expedited. All actions to try the title or right to any state, county
or municipal office stand for trial at the return term of the summons, if a copy
of the complaint was served with the summons at least thirty days before the

return day thereof ; and it is the duty of the judges to expedite the trial of these

actions, and to give them precedence over all others, civil or criminal. It is
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unlawful to appropriate any public funds to the payment of counsel fees in any
such action.

Rev., s. 833 ; Code, s. 616 ; 1901, c. 42 ; 1874-5, e. 173.

480. Time for bringing action. All actions brought by a private relator, upon
the leave of the attorney general, to try the title to an office must be brought,

and a copy of the complaint served on the defendant, within ninety days after

his induction into the office to which the title is to be tried ; and when it appears
from the papers in the cause, or is otherwise shown to the satisfaction of the

court that the summons and complaint have not been served within ninety days,

it is the duty of the judge upon motion of defendant to dismiss the action at any
time before the trial at the cost of the plaintiif.

Rev., s. 834 : 1901, c. 519 : 1903, c. 556.

481. Defendant's undertaking before answer. Before the defendant may an-

swer or demur to the complaint he must execute and file in the superior court

clerk's office of the county wherein the suit is pending, an undertaking, with good

and sufficient surety, in the sum of two hundred dollars, which may be increased

from time to time in the discretion of the judge, to be void upon condition that

the defendant pays to the plaintiff all such costs and damages, including damages
for the loss of such fees and emoluments as may or ought to have come into the

hands of the defendant, as the plaintiff may recover.

Rev., s. 835 : 1895, c. 105.

482. Possession of office not disturbed pending trial, in any civil action pend-

ing in any of the courts of this state in which the title to an office is involved,

the defendant being in the possession of the office and discharging the duties

thereof shall continue therein pending the action, and no judge shall make a

restraining order interfering with or enjoining such officer in the premises. The
officer shall, notwithstanding any such order, continue to exercise the duties

of the office pending the litigation, and receive the emoluments tliereof.

Rev., s. 836; 1899. c. 33.

483. Judgment by default and inquiry on failure of defendant to give bond.

At any time after a duly verified complaint is filed alleging facts sufficient to

entitle plaintiff to the office, whether this complaint is filed at the beginning of

the action or later, the plaintiff may, upon ten days notice to the defendant or

his attorney of record, move before the judge resident in or riding the district

at chambers, to require the defendant to give the undertaking specified in second

section preceding. It is the duty of the judge to require the defendant to give

the undertaking within ten days, and if it is not so given, the judge shall render

judgment in favor of plaintiff and against defendant for the recovery of the office

and the costs, and a judgment by default and inquiry to be executed at a term for

damages, including loss of fees and salary. Upon the filing of the judgment for

the recovery of such office with the clerk, it is his duty to issue and the sheriff's

duty to serve the necessary process to put the plaintiff into possession of the

office. If the defendant shall give the undertaking, the court, if judgment is

rendered for plaintiff shall render judgment against the defendant and his sure-

ties for costs and damages, including loss of fees and salary. Nothing herein
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prevents the judge's extending, for cause, the time in which to give the under-

taking.

Rev., s. 837 ; 1899, e. 49 ; 1895, c. 105, s. 2.

484. Service of summons and complaint. The service of the summons and
complaint as hereinbefore provided may be made by leaving a copy at the last

residence or business office of the defendant or defendants, and service so made
shall be deemed a legal service.

Rev., s. 838 ; 1899, c. 12G.

485. Judgment in such actions. In every such case judgment shall be ren-

dered upon the right of the defendant, and also upon the right of the party

alleged to be entitled, or only upon the right of the defendant, as justice requires.

When the defendant, whether a natural person or a corporation, against whom
the action has been brought, is adjudged guilty of usurping or intruding into, or

unlawfully holding or exercising any office, franchise or privilege, judgment shall

be rendered that the defendant be excluded from such office, franchise or priv-

ilege, and also that the plaintiff recover costs against him. The court may also,

in its discretion, fine the defendant a sum not exceeding two thousand dollars.

Rev., ss. 839, 840; Code, ss. 610, 615; R. C, c. 95; C. C. P., ss., 370, 375; Coust, Art IX,
s. 5.

486. Mandamus to aid relator. In any civil action brought to try the title or

right to hold any office, when the judgment of the court is in favor of the relator

in the action, it is the duty of the court to issue a writ of mandamus or such

other process as is necessary and proper to carry the judgment into effect, and
to induct the party entitled into office.

Rev., s. 841 ; 1885, c. 406, s. 1.

487. Appeal; bonds of parties. No appeal by the defendant to the supreme
court from the judgment of tlie superior court in such action shall stay the

execution of the judgment, unless a justified undertaking is executed on the part

of the appellant by one or more sureties, in a sum to be fixed by the court, con-

ditioned that the appellant will pay to the party entitled to the same the salary,

fees, emoluments and all moneys whatsoever received by the appellant by virtue

or under color of the office. In no event shall the judgment be executed pending
appeal, unless a justified undertaking is executed on the part of the appellee by
one or more persons in a sum to be fixed by the court, conditioned that the

appellee will pay to the party entitled to the same the salary, fees, emoluments
and all moneys whatsoever received by the appellee by virtue or under color of

office during his occupancy thereof.

Rev., s. 842 ; 1885, c. 406, s. 2.

488. Relator inducted into office; duty and damages. If the judgment is ren-

dered in favor of the person alleged to be entitled, he shall be entitled, after

taking the oath of office and executing such official bond as may be requ.ired by
law, to take upon himself the execution of the office. It is his duty, immediately

thereafter, to demand of the defendant in the action all the books and papers in

his custody, or within his power, belonging to the office from which lie has been

excluded. He may then recover by action the damages which he has sustained

by reason of the usurpation by the defendant of the office.

Rev., ss. 843, 844 ; Code, ss. 611, 613 ; C. C. P., ss. 371, 373.
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488a. Refusal to surrender official papers misdemeanor. If a person against

whom a judgment has been rendered in an action brought to recover a public

office shall fail or refuse to turn over, on demand, to the person adjudged to be

entitled to such office, all papers, documents and books belonging to such office,

he shall be guilty of a misdemeanor.

Rev., s. 3G01 ; Code, s. 612 ; C. C. P., 372.

489. Action to recover property forfeited for state. When any property, real

or personal, is forfeited to the state, or to any officer for its use, an action for the

recovery of such property, alleging the grounds of the forfeiture, may be brought

by the proper officer in any superior court.

Rev., s. 845 ; Code, s. 621 ; C. C. P., s. 381.

Aet. 41. Waste

490. Remedy and judgment. Wrongs, remediable by the old action of waste,

are subjects of action as other wrongs ; and the judgment may be for damages,

forfeiture of the estate of the party offending, and eviction from the premises.

Rev., s. 853 ; Code, s. 624 ; C. C. P., s. 383.

491. For and against whom action lies. In all cases of waste, an action lies in

the superior court at the instance of him in whom the right is, against all persons

committing the waste, as well tenant for term of life as tenant for term of years

and guardians.

Rev., s. 854; Code, s. 625; R. C, c. 116; s. 1 ; 52 Hen. Ill, c. 23 ; 6 Edw. I, c. 5 ; 20
Edw. I, St. 2 ; 11 Hen. VI, c. 5.

492. Tenant in possession liable. Where a tenant for life or years grants his

estate to another, and still continues in the possession of the lands, tenements,

or hereditaments, an action lies against the said tenant for life or years.

Rev., s. 855 ; Code, s. 626 ; R. C, c. 116, s. 2 ; 11 Hen. VI, c. 5.

493. Action by tenant against cotenant. Where a joint tenant or a tenant in

common commits waste, an action lies against him at the instance of his cotenant

or joint tenant.

Rev., s. 856 ; Code, s. 627 ; R. C, c. 116, s. 4 ; 13 Edw. I, c. 22.

494. Action by heirs. Every heir may bring action for waste committed on

lands, tenements, or hereditaments of his own inheritance, as well in the time of

his ancestor as in his own.

Rev., s. 857; Code. s. 628; R. C. c. 116, s. 5 ; 6 Edw. I, c. 5 ; 11 Hen. VI. c. 5 ; 20 Edw. I.

St. 2.

495. Judgment for treble damages and possession. In all eases of waste, when
judgment is against the defendant, the court may give judgment for treble the

amount of the damages assessed by the jury, and also that the plaintiff recover

the place wasted, if the damages are not paid on or before a day to be named in

the judgment.

Rev., s. 858; Code, s. 629; R. C, c. 116. s. 3 ; 6 Edw. I, c. 5; 20 Edw. I. st. 2.
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AkT. 42. l^UISAXCE

496. Remedy for nuisance. Injuries remediable by the old writ of nuisance

are subjects of action as other injuries ; and in such action there may be judg-

ment for damages, or for the removal of the nuisance, or both.

Kev., s. S25 ; Code, s. 630 ; C. C. P., s. 387.

SUBCHAPTER 15. INCIDENTAL PROCEDURE IN CIVIL ACTIONS

Art. 43. Compromise

497. By agreement receipt after sum is discharge. In all claims, or money
demands, of whatever kind, and howsoever due, where an agreement is made
and accepted for a less amount than that demanded or claimed to be due, in

satisfaction thereof, the payment of the less amount according to such agreement

in compromise of- the whole, is a full and complete discharge of the same.

Rev., s. 859 ; Code, s. 574 ; 1874-5, c. 178.

498. Tender of judgment. The defendant, at any time before the trial or

verdict, may serve upon the plaintiff an offer in writing to allow judgment to be

taken against him for the sum or property, or to the effect therein specified, with

costs. If the plaintiff accepts the offer, and gives notice thereof in writing

within ten days, he may file the summons, complaint, and offer, with an affidavit

of notice of acceptance, and the clerk must thereupon enter judgment accord-

ingly. If the notice of acceptance is not given, the offer is deemed withdrawn,

and cannot be given in evidence ; and if the plaintiff fails to obtain a more
favorable judgment he cannot recover costs, but must pay the defendant's costs

from the time of the offer. If the defendant sets up a counterclaim in his

answer to an amount greater than the plaintiff's claim, or sufficient to reduce

the plaintiff's recovery below fifty dollars, then the plaintiff may serve upon
the defendant an offer in writing, to allow judgment to be taken against him for

the amount specified, or to allow the counterclaim to the amount specified with

costs. If the defendant accepts the offer, and gives notice thereof in writing

within ten days, he may enter judgment as above for the amount specified, if

the offer entitles him to judgment, or if the amount specified in the offer is

allowed him in the trial of the action. If the notice of acceptance is not given,

the offer is deemed withdrawn, and cannot be given in evidence ; and if the

defendant fails to recover a more favorable judgment, or to establish his counter-

claim for a greater amount than is specified in the offer, he cannot recover costs,

but must pay the plaintiff's costs from the time of the offer.

Rev., s. S60; Code, s. 573; C. C. P., s. 328.

499. Conditional tender of judgment for damages. In an action arising on

contract, the defendant may, with his answer, serve upon the plaintiff' an offer

in writing, that if he fails in his defense, the damages be assessed at a specified

sum; and if the plaintiff signifies his acceptance thereof in writing, ten days

before the trial, and on the trial has a verdict, the damages shall be assessed

accordingly. If the plaintiff does not accept the offer, he must prove his damages,

as if it had not been made, and may not introduce it in evidence. If the damages
assessed in his favor do not exceed the sum mentioned in the offer, the defendant
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shall recover his expenses incurred in consequence of any necessary preparation

or defense in respect to the question of damages. This expense shall be ascer-

tained at the trial.

Rev., ss. 861, 862 ; Code, ss. 575, 576; C. C. P., ss. 329, 330.

500. Disclaimer of title in trespass; tender of judgment. In actions of tres-

pass upon real estate, the defendant in his answer may disclaim any title or

claim to the lands on which the trespass is alleged by the complaint to be done,

may allege that the trespass was by negligence or involuntary, and may make
a tender or offer of sufficient amends for the trespass. If the plaintiff contro-

verts such answer or a part thereof, and at the trial verdict is found for the

defendant, or if the plaintiff is nonsuited, he is barred from the said action and
all other suits concerning the same.

Rev., s. 863 ; Code, s. 577 ; Rev. Code, c. 31, s. 79 ; 1715, c. 2, s. 7.

Art. 44. Examixatiox of Parties

501. Action for discovery abolished. No action to obtain discovery under

oath, in aid of the prosecution or defense of another action, shall be allowed,

nor shall any examination of a party be had on behalf of the adverse party,

except in the manner prescribed by this article.

Rev., s. 8&4 ; Code, s. 579 : C. C. P., s. ,3.32.

502. Adverse party examined. A party to an action may be examined as a

witness at the instance of any adverse party, and for that purpose may be com-

pelled, in tlie same manner and subject to the same rules of examination as any
other witness to testify, either at the trial or conditionally or upon commission.

"Where a corporation is a party to the action, this examination may be made of

any of its officers or agents.

Rev., s. 865: Code, s. 580; C. C. P.. s. 3.33; 1907, c. 799.

503. Before trial in his own county. The examination, instead of being had
at the trial, as provided in the preceding section, may be had at any time before

the trial, at tlie option of the party claiming it, before a judge, commissioner

duly appointed to take depositions, or clerk of the court, on a previoiis notice

to the party to be examined, and any other adverse party, of at least five days,

unless for good cause shown, the judge or court orders otherwise.

Rev., s. S66 : Code, .s. .581 ; 1893, c. 114 ; C. C. P.. s. 334 ; 1899, c. 65, s. 1.

504. Compelling attendance of party for examination before trial. The party

to be examined, as provided in the preceding section, may be compelled to attend

in the same manner as a witness who is to be examined conditionally; but he

shall not be compelled to attend in any country other than that of his residence

or where he may be served with a summons for his attendance. The examination

shall be taken and filed by the judge, clerk or commissioner, as in ease of wit-

nesses examined conditionally, and may be read by either party on the trial.

Rev., s.s. 866. 867 ; Code, ss. 581, 582 ; C. C. P.. ss. .334, .335 ; 1899, c. 65, s. 2.

505. Party's refusal to testify; penalty. If a party refuses to attend and
testify, as provided in the preceding sections, he may be punished as for a eon
tempt, and his pleadings may be stricken out.

Rev., s. 869 ; Code, s. 584 ; C. C. P.. s. a37.
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506. Rebuttal of party's testimony. The examination of the party thus taken

may be rebutted by adverse testimony.

Rev., s. 868 ; Code, s. 583 ; C. C. P., s. 336.

507. Irresponsive answers may be met by party's own testimony. A party

examined by an adverse party, as provided in this article, may be examined in

his own behalf, subject to the same rules of examination as other witnesses. But
if he testifies to any new matter, not responsive to the inquiries put to him by
the adverse party, or necessary to explain or qualify his answers thereto or to

discharge himself when his answers would charge himself, the adverse party may
offer himself and must be received as a witness in his own behalf in respect to

the new matter, subject to the same rules of examination as other witnesses.

Rev., ss. 868, 870; Code, .ss. 583, 585; C. C. P., ss. 336, 338.

508. Real party in interest examined. A person for whose immediate benefit

the action is prosecuted or defended, though not a party to the action, may be

examined as a witness, in the same manner, and subject to the same rules of

examination, as if he was named as a party.

Rev., s. 871 ; Code, s. 586 ; C. C. P.. s. 339.

509. Examination of coplaintiff or codefendant. A party may be examined

on behalf of his coplaintiff or codefendant as to any matter in which he is not

jointly interested or liable with such coplaintiff' or codefendant, and as to which

a separate and not joint verdict or judgment can be rendered. He may be com-

pelled to attend in the same manner as at the instance of an adverse party ; but

the examination thus taken cannot be used in behalf of the party examined.

When one of several plaintiffs or defendants who are joint contractors, or are

united in interest, is examined by the adverse party, the other of such plaintiffs

or defendants may offer himself, and must be received, as a witness to the same
cause of action or defense.

Rev., s. 872 ; Code, s. 587 ; C. C. P., .s. 340.

Aet. 45. Motions ajn;i) Orders

510. Definition of order. Every direction of a court or judge, made or entered

in writing, and not included in a judgment, is an order.

Rev., s. 873 ; Code, s. 594 ; C. C. P.. ss. 344, 345.

511. Motions; when and where made. An application for an order is a motion.

Motions may be made to a clerk of a superior court, or to a judge out of court,

except for a new trial on the merits. Motions must be made within the district

in which the action is triable. A motion to vacate or modify a provisional

remedy, and an appeal from an order allowing a provisional remedy, have

preference over all other motions.

Rev., s. 874 ; Code. s. 594 ; C. C. P., ss. 344, 345.

512. Affidavit for or against, compelled. When a party intends to make or

oppose a motion in a court of record, and it is necessary for him to have the

affidavit of any person who has refused to make it, the court may, by order,

appoint a referee to take the affidavit or deposition of such person. The person
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may be subpoenaed and compelled to attend and make an affidavit before such

referee, as before a referee to whom an issue is referred for trial,

llev., s. 875 ; Code, s. 594 ; C. C. P., ss. 344, 345.

513. Motions determined in ten days. When a motion is made in a cause or

proceeding in any of the courts, to obtain an injunction order, order of arrest,

or warrant of attachment, granted in any such case or proceeding, or to vacate

or modify the same, it is the duty of the judge before whom the motion is made,
to render his decision within ten days after the day on which the motion was
submitted to him for decision.

Rev., s. 876 ; Code, s. .594 ; C. C. P., ss. 344, 345.

514. Notice of motion. When notice of a motion is necessary, it must be served

ten days before the time appointed for the hearing ; but the court or judge may,
by an order to show cause, prescribe a shorter time.

Rev., s. 877; Code, s. 595; C. C. P., s. 346.

515. Orders without notice, vacated. An order made out of court, without

notice to the adverse party, may be vacated or modified without notice by the

judge who made it, or may be vacated or modified on notice, in the manner in

which other motions are made.

Rev., 8. 514 ; Code, s. 546 ; 0. C. P., s. 297.

Art. 46. IvTotices

516. Formal service. All notices must be in writing, and notices and other

papers may be served on the party or his attorney personally, where not other-

wise provided in this chapter.

Rev., ss. 878, 879 ; Code, s. 597 ; C. C. P.. ss. 349, 353.

Note. For statvite against service on Sunday, see Sundays and Holidays, s. 3.

517. Service upon attorney. Notice upon an attorney may be served during

his absence from his office, by leaving a copy of the paper with his clerk, or a

person having charge of the office ; or, when there is no person in the office, by
leaving it, between the hours of six a. m. and nine p. m., in a conspicuous place

in the office ; or, if it is not open so as to admit of such service, then by leaving

it at the attorney 's residence with some person of suitable age and discretion.

Rev., s. 880 ; Code, s. 597 ; C. C. P., ss. 349, 353.

518. Service upon a party. Notice upon a party may be served by leaving a

copy of the paper at his residence, between the hours of six a. m. and nine p. m.,

with some person of suitable age and discretion.

Rev., s. 881 : Code, s. 597 ; C. C. P., ss. 349, 353.

519. Service by publication. Notice upon a person who cannot be found after

due diligence, or who is not a resident of this state, may be served by its publica-

tion once a week for four successive weeks in a newspaper published in the

county from which the notice is issued ; and if no newspaper is published therein,

then in some newspaper published within the judicial district ; and the proof
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of service is the same as is required by law in the case of service of summons by
publication.

Rev., s. 882 ; Code, s. 597 ; C. C. P., ss. 349, 353.

Note. In Buncombe County, orders directing publication of notices, orders or proceed-
ings in that county must specify the newspaper in which publication is to be made, and
publication in any other paper is not legal and sufficient. See Rev., s. 883; 1905, c. 438.

520. Service by telephone on witnesses and jurors. Sherilfs, constables and
other officers charged with the service of such process may serve subpcenas and
summonses for jurors by telephone, and such service shall be valid and binding

on the person served. When such process is served by telephone, the return of

the officer serving it shall state it is served by telephone.

1915. c. 48.

521. Subpoena, service and signature. Service of a subpoena for witnesses

may be made by a sheriff, coroner or constable, and proved by the return of such

officer, or the service may be made by any person not a party to the action, and
proved by his oath. A subpoena for witnesses need not be signed by the clerk

of the court and is sufficient if subscribed by the party or by his attorney.

Rev., s. 884; Code, s. 597; C. C. P., ss. 349, 353.

Note. For issuance of subpoenas by clerk, see Evidence, s. 53.

522. Application of this article. This article does not apply to the service

of a summons, or other process (except summonses for jurors, as provided in the

second section preceding) , or of any paper to bring a party into contempt.

Rev., s. 885 ; Code, s. 597 ; C. C. P., ss. 349, 353.

523. Officer's return evidence of service. When a notice issues to the sheriff,

his return thereon that the same has been executed is sufficient evidence of its

service.

Rev., ss. 886, 1527 ; Code, s. 940 ; R. C, c. 31, s. 123 ; 1799, c. 537.

Art. 47. Time

524. How computed. The time within which an act is to be done, as provided

by law, shall be computed by excluding the first and including the last day. If

the last day is Sunday, it must be excluded.

Rev., s. 887; Code, s. 596; C. C. P., s. 348.

525. Computation in publication. The time for publication of legal notices

shall be computed so as to exclude the first day of publication and include the

day on which the act or event of which notice is given is to happen, or which
completes the full period required for publication.

Rev., s. 888: Code, s. 6<)2; C. C. P., s. 359.

526. Advertisement of public sales. When a statute or written instrument

stipulates that an advertisement of a sale shall be made for any certain number
of weeks, a publication once a week for the number of weeks so indicated is a

sufficient compliance with the requirement, unless contrary provision is expressly

made by the terms of the instrument.

1009. cc. 794. 875.



CHAPTER 13

CLERK OF SUPERIOR COURT
Art. 1. The Office.

1. Judge of probate abolished ; clerk acts as judge.
2. Election ; term of office.

2a. Clerk's bond.
2b. Clerk's bond ; approval, acknowledgment and custody.
2c. Local modifications as to clerk's bond.
3. Oath of office.

4. Vacancy
; judge of district fills.

5. Removal for cause.

6. Office and equipment furnished.
7. Solicitor to examine and report on office.

Art. 2. Deputies.

8. Appointment.
0. Record of appointment and discharge ; copies.

10. Responsibility of clerk for deputy's acts.

Art. 3. Powers and Duties.

11. Powers enumerated.
12. Disqualification to act.

13. Waiver of disqualification.

14. Disqualification unwaived ; cause removed or judge acts.

15. Disqualification at time of election ; judge acts.

16. Custody of records and property of office.

17. Unperformed duties of outgoing clerk.

18. Location of and attendance at office.

19. Obtaining leave of absence from office.

19a. To keep fee bill posted.
20. To furnish blank process, bonds and undertakings.
21. To file papers in proceedings.
22. To keep records of his office ; obtaining originals or copies.

23. To endorse date of issuance on process.
24. To keep books ; enumeration.
24a. To notify commissioners of insolvency of surety company in which county officer

bonded.

Art. 4. Reports.

25. List of justices to secretary of state.

26. Criminal statistics to attorney general.

Art. 5. Money in Hand.

27. Public funds to be reported to county commissioners.
28. Approval, registration, and publication of report.

29. Report compelled by commissioners.
30. Payment to persons entitled.

31. Unclaimed fees of jurors and witnesses paid to school fund.
32. Use by public till claimed.

33. Payment of money for indigent children.

Aet. 1. The Office

1, Judge of probate abolished; clerk acts as judge. The office of probate

judge is abolished, and the duties heretofore pertaining to clerks of the superior

court as judges of probate shall be performed by the clerks of the superior court

as clerks of said court, and all matters pending before said judges of probate

shall be deemed transferred to the clerks of the superior court.

Rev., s. 889; Code, s. 102.
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2. Election; term of office. A clerk of the superior court for each county

shall be elected by the qualified voters thereof, at the time and in the manner
prescribed by law for the election of members of the general assembly. Clerks

of the superior court shall hold office for four years.

Rev., s. 890; Const, Art. IV, ss. 16, 17.

2a. Clerk's bond. At the first meeting of the board of commissioners of

each county after the election or appointment of any clerk of a superior court

it is the duty of the clerk to deliver to such commissioners a bond with sufficient

sureties, to be approved by them, in a penalty of not less than ten thousand

dollars, and not more than fifteen thousand dollars, payable to the state of

North Carolina, and with a condition to be void if he shall account for, and pay
over, according to law, all moneys and effects which have come or may come
into his hands, by virtue or color of his office, or under an order or decree of a

judge, even though such order or decree be void for want of jurisdiction or

other irregularities, and shall diligently preserve and take care of all books,

records, papers and property, which have come, or may come into his possession,

by virtue or color of his office, and shall in all things faithfully perform the

duties of his office as they are, or thereafter shall be prescribed by law.

Rev., s. 295; Code. s. 72; 1899, c. 54, s. 52; 1903, c. 747; 1889, c. 7; 1891, c. 385; 1901, c.

32 ; C. C. P., s. 137 ; 1895, cc. 270, 271.

Note. Amounts left with clerk for care of graves under provision of chapter Cemeteries,
must be covered by clerk's bond in a suretj' company, see chapter Cemeteries.

2b. Clerk's bond; approval, acknowledgment and custody. The approval

of said bond by the board of commissioners, or a majority of them, shall be re-

corded by their clerk. The said bond shall be acknowledged by the parties

thereto, or proved by a subscribing witness, before the clerk of said board of

commissioners, or their presiding officer, registered in the register's office in a

separate book to be kept by him for the registration of official bonds; and the

original, with the appi'oval thereof endorsed, deposited with the register for safe

keeping. The like remedies shall be had upon said bond as are or may be given

by law on official bonds.

Rev., s. 296; Code, s. 73; C. C. P., s. 138.

2c. Local modifications as to clerk's bond. The bonds of the clerks of the

superior court of Carteret and Pamlico counties may be fixed at an amount not

less than five thousand dollars, in the discretion of the county commissioners.

The clerk of the superior court of Currituck County shall not be required to

give bond in a larger penalty than the sum of five thousand dollars, unless the

money or funds coming into his hands by order of the court or otherwise, by
virtue of his office as clerk, at any time exceed in the aggregate one-half the

penalty of his bond. In that case he shall, within twenty days, file with the

clerk of the board of commissioners a good and sufficient bond duly executed

and justified as required by law of like condition as already prescribed, and in a

penalty double the amount of said funds, though not exceeding ten thousand
dollars. This shall not be construed to modify or repeal any provisions of law
whereby the county commissioners are authorized at any time to require said

clerk to justify or renew his bond whenever necessary.

Rev., s. 295 ; 1907, c. 103 ; 1907, c. 990.
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3. Oath of office. The clerks of the superior court, before entering on the

duties of their office, shall take and subscribe before some officer authorized by-

law to administer an oath, the oaths prescribed by law, and file such oaths with

the register of deeds for the county.

liev., s. S91 ; Code, s. 74 ; C. C. P., s. 139.

4. Vacancy; judge of district fills. 1. Otherwise than hij expimtion. In
case the office of clerk of a superior court for a county becomes vacant otherwise

than by the expiration of the term, and in case of a failure by the people to elect,

the jiidge of the superior court for the county shall appoint to fill the vacancy
until an election can be regularly held.

2. Failure to qualify. In case any clerk fails to give bond and qualify as

required by law, the presiding officer of the board of commissioners of his

county shall immediately inform the resident judge of the judicial district

thereof, who shall thereupon declare the office vacant and fill the same, and the

appointee shall give bond and qualify.

J. Resignations. Any clerk of the superior court may resign his office to the

judge of the superior court, residing in the district in which is situated the

county of which he is clerk, and said judge shall fill the vacancy.
Rev.', ss. 892, 89.3, 895; Const., Art. IV, s. 29; Code, ss. 76, 78; C. C. P., s. 140.

5. Removal for cause. Upon the conviction of any clerk of the superior

court of an infamous crime, or of corruption and malpractice in office, he shall

be removed from office, and he shall be disqualified from holding or enjoying any

office of honor, trust or profit under this state.

Rev., s. 894 ; Code, s. 123 ; 1868-9, c. 201, s. 53.

6. Office and equipment furnished. The requisite stationery, records, fur-

niture and filing cases and devices for official use must be furnished to the clerk

by the board of commissioners; and to each of such books there must be attached

an alphabetical index securely bound in the volume, referring to the entries

therein by the page of the book, unless there is a cross-index of such book required

by law to be kept. These books must, at all proper times, be open to the inspec-

tion of any person.

Rev., s. S9G ; Code, ss. 82, 84, 113 ; C. C. P., s. 428.

7. Solicitor to examine and report on office. At every regular term of the

superior court for the trial of criminal cases, the solicitor for the judicial dis-

trict shall inspect the office of the clerk and report to the court in writing. If

any solicitor fails or neglects to perform the duty hereby imposed on him, he is

liable to a penalty of one hvmdred dollars to any person who sues for the same.

Rev., s. 897; Code, s. 88; C. C. P., s. 147; 1917, c. 81, s. 1.

Aet. 2. Deputies

8. Appointment. Clerks of the superior court may appoint deputies, who
shall take and subscribe the oath prescribed for clerks.

Rev., s. 898; Code. s. 75; R. C, c. 19, s. 15; 1777, c. 11.5. s. 86.
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9. Record of appointment and discharge copies. Each clerk of a superior

court shall make a record of the appointment of each deputy he may appoint, on

the special proceedings docket of his court, giving the name of such appointee

and the date of such appointment, and make a cross-index of the same, and shall

furnish to the register of deeds of his county a transcript of such record; and
such register of deeds shall record the same in the records of deeds in his office

and make a cross-index thereof on the general index in his office. When any
such deputy clerk is removed from his office the clerk of the superior court by
whom he was appointed shall write on the margin of the record of such appoint-

ment in his office, and on the margin of the record of such appointment in

the office of the register of deeds, the word " revoked " and the date of such

revocation, and sign his name thereto. A duly certified copy of such appoint-

ment and of such revocation, under the hand and official seal of the register of

deeds, shall be deemed prima facie evidence of the regularity of such appoint-

ment and revocation, and shall be admitted as evidence in all the courts.

Rev., s. 899 ; 1899, c. 235, s. 3.

•

10. Responsibility of clerk for deputy's acts. The several clerks of the supe-

rior court shall be held responsible for the acts of their deputies. Deputies

shall be subject in a,ll respects to all laws which apply to the clerks.

Rev., s. 900 ; 1899, c. 235, s. 2.

Art. 3. Powers and Duties

11. Powers enumerated. Every clerk has power

—

1. To issue subpoenas to compel the attendance of any witness residing or

being in the state, or to compel the production of any bond or paper, material

to any inquiry pending in his court.

2. To administer oaths and take acknowledgments, whenever necessary, in

the exercise of the powers and duties of his office.

3. To issue commissions to take the testimony of any witness within or without

this state.

4. To issue citations and orders to show cause to parties in all matters cogniza-

ble in his court, and to compel the appearance of such parties.

5. To enforce all lawful orders and decrees by execution or otherwise, against

those who fail to comply therewith or to execute lawful process. Process may
be issued by the clerk, to be executed in any county of the state, and to be

returned before him.

6. To exemplify, under seal of his court, all transcripts of deeds, papers or

proceedings therein, which shall be received in evidence in all the courts of the

state.

7. To preserve order in his court and to punish contempts.

8. To adjourn any proceeding pending before him from time to time.

9. To open, vacate, modify, set aside, or enter as of a former time, decrees or

orders of his court, in the same manner as courts of general jurisdiction.

10. To award costs and disbursements as prescribed by law, to be paid per-

sonally, or out of the estate or fund, in any proceeding before him.

11. To compel the return to his office by each justice of the peace, on the

expiration of the term of office of such justice, or, if the justice be dead, by his
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personal representative, of all records, papers, dockets and books held by such

justice by virtue or color of his office, and to deliver the same to the successor

in office of such justice.

12. To take proof of deeds, bills of sale, official bonds, letters of attorney, or

other instruments permitted or required by law to be registered.

13. To take proof of wills and grant letters testamentary and of administration.

14. To revoke letters testamentary and of administration.

15. To appoint and remove guardians of infants, idiots, inebriates and lunatics.

16. To bind out apprentices and to cancel the indentures in such cases.

17. To audit the accounts of executors, administrators, collectors, receivers,

commissioners and guardians.

18. To exercise jurisdiction conferred on him in every other case prescribed

by law.

Rev., s. 901 : Code, ss. 103, 108 : C. C. P., ss. 417, 418, 442 ; 1901, c. 614, s. 2.

12. Disqualification to act. No clerk can act as such in relation to any estate

or proceeding

—

•

1. If he lias, or claims to have, an interest by distribution, by will, or as credi-

tor, or otherwise.

2. If he is so related to any person having or claiming such interest, that he

would, by reason of such relationship, be disqualified as a juror; but the dis-

qualification on this ground ceases, unless the objection is made at the first hear-

ing of the matter before him.

3. If he or his wife is a party or a subscribing witness to any deed of con-

veyance, testamentary paper or nuncupative will ; but this disqualification ceases

when such deed, testamentary paper, or will has been finally admitted to or

refused probate by another clerk, or before the judge of the superior court.

4. If he or his wife is named as executor or trustee in any testamentary or

other paper ; but this disqualification ceases when the will or other paper is

finally admitted to or refused probate by another clerk, or before the judge of

the superior court.

5. If he shall renounce the executorship and endorse the same on the will or

on some paper attached thereto, before it is propoiinded for probate, in which

case the renunciation must be recorded with the will if admitted to probate.

Rev., s. 902 ; Code, s. 104 ; C. C. P., s. 419 ; 1871-2, c. 196.

Note. Clerk cannot apiJoint liimself or deputy commissioner to sell land, see Partition,

s.

13. Waiver of disqualification. The parties may waive the disqualification

specified in subdivisions one, two, three and five of the preceding section, and
upon filing in the office such waiver in writing, the clerk shall act as in other

cases.

Rev., s. 90.3 ; Code, s. 105 ; C. C. P.. s. 420.

14. Disqualification unwaived; cause removed or judge acts. When any of

the disqualifications specified in this chapter exists, and there is no waiver

thereof, or when the disqualification does not permit of waiver, any party in

interest may apply to the judge of the district or to the judge holding the courts

of such district for an order to remove the proceedings to the clerk of the supe-

rior court of an adjoining county in the same district ; or may apply to the
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judge to make and render either in vacation or term time all necessary orders

and judgments in any proceeding where the clerk is disqualified, and the judge

in such eases is hereby authorized and empowered to make and render any and

all necessary orders and judgments as if he had the same original jurisdiction

as the clerk over such proceeding.

Rev., s. 904 ; Code. s. 106 ; C. C. P.. s. 421 : 1913, c. 70, s. 1.

15. Disqualification at time of election; judge acts. In all eases where the

clerk of the superior court is executor, administrator, collector or guardian of any

estate at the time of his election to office, in order to enable him to settle such

estate, the judge of the superior court mentioned in the preceding section is

empowered to make such orders as may be necessary in the settlement of the

estate; may audit the accounts or appoint a commissioner to audit the accounts

of such executor or administrator, and report to either of said judges for his

approval, and when the accounts are so approved, it is his duty to order the

proper record to be made by the clerk, and the accounts to be filed in court.

Rev., s. 905 ; Code, s. 107 ; 1871-2, c. 197.

16. Custody of records and property of office. 1. Receipt from predecessor.

Immediately after he has given bond and qualified, the clerk shall receive from

the late clerk of the superior court all the records, books, papers, moneys and

property of his office, and give receipts for the same, and if any clerk refuses or

fails within a reasonable time after demand to deliver sucli records, books,

papers, moneys and property, he is liable on his official bond for the value thereof.

2. Transfer to successor; penalty. Upon going out of office for any reason,

any clerk of the superior, inferior, or criminal court, shall transfer and deliver

to his successor (or to such person, before his successor in office may be appointed,

as the court may designate), all records, documents, papers, and money belong-

ing to the office. And the judge appointing any clerk to a vacancy in the clerk-

ship of the superior court, may give to such person an order for the delivery to

him, by the person having the custody thereof, of the records, documents, papers

and moneys belonging to the office, and he shall deliver the same in obedience to

such order. In case any clerk going out of office' as aforesaid, or other person
having the custody of such records, documents, papers, and money as aforesaid,

fails to transfer and deliver them as herein directed, he shall forfeit and pay
to the state one thousand dollars, which shall be sued for by the prosecuting

officer of that court.

Rev., ss. 906, 907 ; Code, ss. 81, 124 ; R. C, c. 19. s. 14 : C. C. P.. s. 142.

17. Unperformed duties of outgoing clerk. 1. Performance secured. When,
upon the death or resignation, removal from office, or at the expiration of hif

term of office, any clerk has failed to discharge any of the duties of his office, tht

court, if practicable, shall cause the same to be performed by another person,

who shall receive for such services, and as a compensation therefor, the fees

allowed by law to the clerk.

2. Liability on outgoing cJerVs bond. Such portion thereof as may be paid
by the county, may be recovered by the county, by suit on the official bond of the

defaulting clerk, to be brought on the relation of the board of commissioners of

the county.

Rev., s. 908 ; Code, s. 87 ; R. C, c. 19, s. 19 ; 1844, c. 5, s. 6.
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18. Location of and attendance at office. The clerk shall have an office in

the courthouse or other place provided by the board of commissioners, in the

county town of his county. He shall give due attendance, in person or by
deputy, at his office daily, Sundays and holidays excepted, from nine o'clock

a.m. to three o'clock p.m., and longer when necessary for the dispatch of busi-

ness; and personally every Monday for the transaction of probate business,

and on each succeeding day till such matters are disposed of; and upon his

failure to do so, unless caused by sickness or other urgent necessity or unless

leave of absence is obtained by law, he shall forfeit his office.

Rev., s. 909; Code, ss. 80, 114. 115; C. C. P., s. 141 ; 1871-2, c. 1.36.

19. Obtaining leave of absence from office. Upon application of any clerk of

the superior court to the judge of the superior court, residing in the district in

which the clerk resides, showing good and sufficient reason for clerk to absent

himself from his office, the judge may issue an order allowing him to absent

himself from his office for such time as the judge may deem proper. Biit he

shall at all times leave a competent deputy in charge of his office during his

absence. The order of the judge granting leave of absence shall be filed and
recorded in the office of the clerk of the county in which the clerk resides.

Rev., s. 910 ; 1903, c. 467.

19a. To keep fee bill posted. Every clerk shall keep posted in his office in

some conspicuous place the fee bill, for public inspection and reference, under

a penalty of one hundred dollars for such neglect, to be paid to any person who
will sue for same.

Rev., s. 2774 ; Code, s. 3740.

20. To furnish blank process, bonds and undertakings. Clerks of courts

shall furnish to parties printed copies of the formal parts of all process required

to be issued by them, with convenient blank spaces for the insertion of written

matter ; and also the blank forms of such bonds and undertakings as are required

to be taken by them.

Rev., s. 911 ; Code, s. .3761 ; C. C.-P., s. 559; 1868-9, c. 279. s. 558.

21. To file papers in proceedings. The clerk must file and preserve all papers

in proceedings before him, or belonging to the court ; and shall keep the papers

in each action in a separate roll or bundle, and at its termination attach them
together, properly labeled, and file them in the order of the date of the final

judgment. All such papers and the books kept by him belong to, and appertain

to, his office, and must be delivered to his successor.

Rev., s. 912 ; Code, ss. 86, 111 ; C. C. P., ss. 146, 426.

22. To keep records of his office; obtaining originals or copies. He shall keep

in bound volumes a complete and faithful record of all his official acts, and give

copies thereof to all persons desiring them, on payment of the legal fees. He
shall be answerable for all records belonging to his office, and all papers filed in

the court, and they shall not be taken from his custody, \inless by special order

of the court, or on the written consent of the attorneys of record of all the parties

;

but parties may at all times have copies upon paying the clerk therefor.

Rev., s. 913 ; Code, s. 82 ; C. C. P., s. 143 : 1868-9, e. 1.59. s. 4.
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23. To endorse date of issuance on process. The clerk shall note on all pre-

cepts, process and executions the day on which the same shall be issued ; and the

sheriff or other officer receiving the same for execution shall in like manner note

thereon the day on which he shall have received it, and the day of the execution

;

and every clerk, sheriff or other officer neglecting so to do shall forfeit and pay
one hundred dollars. •

Key., s. 914: Code, s. 100.

24. To keep books; enumeration. Each clerk shall keep the following books,

which shall be open to the inspection of the public during regular office hours

:

1. Summons docket, which shall contain a docket of all writs, summonses or

other original process issued by him, or returned to his office, which are made
returnable to a regular term of the superior court; this docket shall contain a

brief note of every proceeding whatever in each action, up to the final judgment
inclusive.

2. Judgment docket, which shall contain a note of the substance of every
judgment and every proceeding subsequent thereto.

3. Civil issue docket, which shall contain a docket of all issues of fact joined

upon the pleadings, and of all other matters for hearing before the judge at a

regular term of the court, a copy, of which shall be furnished to the judge at the

commencement of each term.

J/.. Cross-index to judgments, which shall contain a direct and reverse alpha-

betical index of all final judgments in civil actions rendered in the court, with

the dates and numbers thereof, and also of all final judgments rendered in other

courts and authorized by law to be entered on his judgment docket.

o. Criminal docket, which shall contain a note of every proceeding in each
criminal action.

6'. Minute docket of siii.eiior court, which shall coiitain a record of all pro-

ceedings had in the court during term, in the order in which they occur, and such

other entries as the judge may direct to be made therein.

7. Special proceedings docket, which shall contain a docket of all writs, sum-
monses, petitions, or other original process issued by him, or returnable to his

office, and not returnable to a regular term ; this docket shall contain a brief note

of every proceeding, up to the final judgment inclusive.

8. Minute docket of proceedings l)efore clerk, which shall contain a record of
all proceedings had before the clerk, in actions or proceedings not returnable to

a regular term of the court.

9. Record of iriJJs, which shall contain a record of all wills, with the certifi-

cates of probate thereof.

10. Record of appointments, which shall contain a record of appointments of
executors, administrators, guardians, collectors and masters of apprentices, with

revocations of all such appointments ; and on which shall be noted all subsequent

proceedings relating thereto.

11. Record of orders and, decrees, which shall contain a record of all orders
and decrees passed in his office, which he is required to make in writing, and not

required to be recorded in some other book.

12. Record of accounts, which shall contain a record of accounts, in which
must be recorded inventories and annual accounts of executors, administrators,
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collectors, trustees under assignments for creditors, and guardians, as audited by
him from time to time.

13. Record of settlements, which shall contain a record of settlements, in

which must be entered the final settlements of executors, administrators, col-

lectors, commissioners, trustees under assignments for creditors, and guardians.

IJf* Record of jurors, which shall contain a list of all persons who serve as

grand, petit, and tales jurors in his court ; which shall be properly indexed.

15. Record of justices of the peace, which shall contain a complete list of the

justices of the peace of the county, by townships, giving the date of election or

appointment, qualification, and expiration of term of office of each ; and when-
ever a vacancy occurs it shall be noted therein. These books shall at all times

show a complete list of the justices of the peace of the county and who was the

predecessor of each justice and the succession in office.

16. Record of hooks, which shall contain the date of delivery to each justice

of the peace of any dockets, records, and books ; and the date of the receipt by
him to any justice of the peace, or to the personal representative of a deceased

justice of the peace, for any dockets, records and books returned to him.

17. Cross-index of wills, which shall contain a general alphabetical cross-

index of all wills filed or recorded in the office of the clerk of the superior court,

and devising real estate or any interest therein, whether such devise appears on

the face of said will or not, showing the full name of each devisor, and all devisees

as they are given in the will, together with the date of the probate of such will.

18. Cross-index of executors and administrators, which shall contain a general

alphabetical cross-index of the appointment of all executors and administrators,

made by the courts of their county, showing the name of the appointee, the name
of the decedent, and date of appointment.

19. Cross-index of guardians, which shall contain a general alphabetical cross-

index of the appointment of all guardians made by the courts of their county,

showing the name of the guardian, the names of the wards, and date of appoint-

ment.

20. Record of fines and penalties, which shall contain an itemized and
detailed statement of the respective amounts received by him in the way of fines,

penalties and forfeitiires, and paid over to the county treasurer.

21. Lien docket, which shall contain a record of all notices of liens filed in his

office, properly indexed, showing the names of the lienor and lienee.

22. Record of appointment of receivers, which shall contain a record of all

appointments of receivers, and all inventories, reports, and accounts filed by
them ; which shall be properly indexed.

23. Record of corporations, which shall contain a record of the certificate of

incorporation of all corporations chartered under general law, with principal

office or place of business in his county.

2Ji. Accounts of iruiigent orphans, which shall contain a record of all receipts

from persons for money paid for indigent children.

2-5. Reginter of physicians and surgeons, which shall contain a list of the

names and places of residence with date of registration of all persons registered

by him as physicians and surgeons.

26. Register of dentists, which shall contain a registration of certificates of

all persons entitled to practice dentistry in his county.
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S7. Begister of trained 7iurses, which shall contain the name, residence and
date of registration of all trained nurses duly licensed in his county.

28. Permanent roll of registered voters, which shall contain an alphabetical

list by townships of all persons entitled to permanent registration, giving the

name and age of each, the name of the person from whom he was descended,

unless he himself was a voter on July 1, 1867, or prior thereto, the state in which

he was such voter and the date he applied for registration.

29. Record of payment of poll ta.x, which shall contain a list by townships

of all persons certified to him by sheriff or tax collector as having paid their poll

tax by May first.

SO. Lunacy docket, which shall contain a record of all examinations of per-

sons to be insane, a brief summary of the proceedings, and his findings,

and a record of all proceedings in lunacy transmitted to him by justices of the

peace.

31. Record of county treasurers report, which shall contain an itemized

statement of all fines and penalties paid to the county treasurer; which said

itemized statement of fines and penalties received by the county treasurer shall

be by him reported to the clerk on the first day of January, April, July and
October, respectively, of each and every year.

32. Nol. pros, loltli leave record, which shall contain a record of all cases in

which a nolle prosequi with leave is entered in criminal actions, with the term

of court at which the order is made, and which shall be cross-indexed.

Rev., s. 915 ; Code. ss. 83, 95, 96, 97, 112, 1789 ; 189.3, c. 52 ; 1899, c. 110 ; 1903, c. 51 : 1901,

c. 2, s. 9 ; 1899, c. 82 ; 1889, c. 181, s. 4 ; 1887, c. 178, s. 2 ; 1903. c. 359, s. 6 ; 1901, c. 550, s. 3

;

1901. c. 89, s. 13 ; 1899, c. 1, s. 17 ; 1905, c. 360, s. 2.

24a. To notify commissioners of insolvency of surety company in which

county officer bonded. Every clerk of the superior court shall furnish the chair-

man of the board of county commissioners with all notifications furnished him,

in accordance with the article Fidelity Insurance of the chapter Insurance, by
the insurance commissioner that any surety company in which any officer of the

county is bonded is insolvent or in imminent danger of insolvency.

Key.. 29.5.

Art. 4. EEPOPa's

25. List of justices to secretary of state. The clerk of the superior court of

each county in which justii3es of the peace are not elected by the qualified voters

thereof on the first Monday in January preceding each regular session of the

general assembly shall certify to the secretary of state a correct list of all justices

of the peace in office in his county, the township in which each resides, the term
of office of each, time of election or appointment, and when the respective terms
of office of each expires. He shall also report the names of those elected or

appointed justices of the peace, but who have failed to qualify, and when their

terms of office began and the length thereof.

Rev., s. 916 ; Code, s. 89 ; 1901, c. 37, s. 2 ; 1881, c. 326.

26. Criminal statistics to attorney general. Within twenty days after the

adjournment of any term of the superior court at which criminal causes were
triable, the clerk thereof shall transmit to the office of the attorney general of

the state a duly certified statement of the number of indictments finally disposed
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of at such court, specifying the number for each separate offense, the number on

which convictions were had and on which defendants were acquitted, and of

indictments against persons who were convicted on confession, and against per-

sons who were discharged without trial, and also the name, age, occupation, sex,

race and offense of every person convicted at such court, or pleading guilty of

any offense, together with such other items of information in relation to such

convicts and their offenses as the attorney general shall require, on a form pre-

scribed by him. For every neglect of any clerk of said court he shall forfeit the

sum of fifty dollars, to be adjudged in the superior court of Wake County on
the motion of the attorney general, whose duty it is hereby made to make such
motion at the first term of said court held after such neglect of any clerk.

Key., s. 917 : 1889, c. .341. ss. 1, 2. 3.

Ai;t. ."). ]\I()AEy ix I Lax I)

27. Public funds to be reported to county commissioners. On the first Monday
in December of each and every year, or oftener, if required by order of the board

of commissioners or any other lawful authority, clerks of the superior courts

shall make an annual report of all public funds which may be in their hands.

The report shall be made to the board of county commissioners and addressed

to the chairman thereof. It shall give an itemized statement of said funds so

held, the date and source from which they were received, the person to whom
due, how invested and where, in whose name deposited, the date of any certificate

of deposit, the rate of interest the same is drawing, and other evidence of invest-

ment of said fund ; and it shall include a statement of all funds in their hands

by virtue or color of their office, and which may belong to persons or corporations.

The report shall be subscribed and verified by the oath of the party making it

before any person allowed to administer oaths.

Rev., s. 91S; 1,S!»1. e. 5.S0.

28. Approval, registration, and publication of report. The board of commis-

sioners shall refer all itemized statements made by the clerks of the superior

courts to a special committee of their board, who shall compare the same with the

records of the clerk's office from which the report is made and certify the same

to the board as correct, and if approved the board shall cause the same to be

registered in the office of the register of deeds, in a book to be furnished to said

register by the board of county commissioners, which book shall be styled

Record of Official Reports, with a proper index of all reports recorded therein,

and each original report shall, if approved by the chairman of the board, be

endorsed with the word '

' approved,
'

' the date of approval and the endorsement

signed by the chairman, and when recorded by the register of deeds he shall

endorse thereon the date of registration, the page of the Record of Official

Reports upon which the same is registered, sign the same and file it in his office.

The register shall also cause a copy of the report to be published one time in

some newspaper of general circulation published in the county of the register

and also posted at the courthouse door within twenty days after filing the

reports; and if no newspaper is published in the county the posting of the report

at the courthouse door shall be a si;fficient publication. The cost of publishing

the report shall be paid by the county.

Rev., s. 919; Code, s. 90; J891, c. 580, s. 3: 1S9:!. e. 14. s. 3; 1874-5. c. 151 : 1876-7. o. 270.
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29. Report compelled by commissioners. If any clerk fails to report, or if

after a report has been made, the board of county commissioners have reason to

believe that any report is incorrect, the board shall take legal steps to compel a

proper report to be made by suit on the bond of such clerk, or by reporting the

fact to tlie solicitor of the district to which the county of said board may belong

for his action.

Rev., s. 920 ; Code, s. 92 ; 1891, c. 580, s. 2 ; 1874-5. c, 151, s, .3 : 1876-7, c. 276.

30. Payment to persons entitled. The said clerks shall, on or before the first

day of January in every year after the statements required in the foregoing

sections are made, account with and pay to the persons entitled to receive the

same all such balances reported as aforesaid to be in their hands.

Rev., s, 921 ; Code, s. 1865: R, C, c. 73, s. 2 : 1823, c. 1186, s, 2 : 18-31, c. 3. ss. 1, 3 ; 1893,

c. 14, s. 1.

31. Unclaimed fees of jurors and witnesses paid to school fund. All moneys

due jurors and witnesses which remain in the hands of any clerk of the superior

court on the first day of January after the publication of a third annual report

of the said clerk showing the same shall be turned over to the county treasurer

for the use of the school fund of the county, and it is the duty of said clerk to

indicate in his report any moneys so held by him for a period embracing the two

annual reports.

Rev., s. 922 ; 1891, c. 580, s. 4 ; 1893, c. 14, s. 3.

32. Use by public until claimed. The money aforesaid, while held by the

-clerks, sliall be paid on application, to the persons entitled thereto; and after

it ceases to be so held, it may be used as other revenue, subject, however, to the

claim of the rightful owner.

Rev., .s. 923 ; Code, s. 1869 ; R. C„ o, 73, s. 6 : 1828, c. 41, s. 1.

33. Payment of money for indigent children. When any moneys, in the

amount of one hundred dollars or less, are paid into court for indigent or needy

children for whom no one will become guardian, upon satisfactory proof of the

necessities of such children the clerk may, upon his own motion or order, pay out

the same in such sum or sums at such time or times as in his judgment is for the

best interests of said children, to the mother or other person who has charge

of said children, or to some discreet and solvent neighbor of said minor, to be

used and faithfully applied by them for the sole benefit and maintenance of

such indigent and needy children. The clerk shall take a receipt from the

person to whom any such sum is paid, and may require siich person to render an
account of the expenditure of the sum or sums so paid, and shall record the

receipt and the accounts, if any are rendered by order of the clerk, in a book
entitled Record of Amounts Paid for Indigent Children, and such receipt shall

be a valid acquittance for the clerk.

Rev., s, 924 ; 1899, c. 82 ; 1911. c. 29, s. 1.



CHAPTER 14

COMMISSIONERS OF AFFIDAVITS AND DEEDS

1. Appointment by governor ; term ; oath.
2. Record of appointments : certified copies evidence.
3. List of appointments prepared and published by secretary of state.

4. Published list conclusive.

5. Power of such commissioners.
6. Powers of clerks of courts in other states.

7. Clerks and notaries to take affidavits.

1. Appointment by governor; term; oath. The governor is authorized to

appoint and commission one or more commissioners in any foreign country,

state or republic ; and in such of the states of the United States, or in the District

of Columbia, or any of the territories, colonies or dependencies as he may deem
expedient, who shall continue in office for two years from the date of their

appointment, unless sooner removed by the governor. Before such commissioner

proceeds to perform any duty by virtue of this chapter, he shall take and sub-

scribe an oath before a justice of the peace in the city or county in which he

resides well and faithfully to execute and perform all the duties of such com-

missioner, according to the laws of North Carolina ; which oath shall be filed in

the office of the secretary of state.

Rev., ss. »26. 927 ; Code, ss. 632, 633.

2. Record of appointments; certified copies evidence. It is the duty of the

governor to cause to be recorded by the secretary of state the names of the

persons who are appointed and qualified as commissioners, and for what state,

territory, county, city, or town ; and the secretary of state, when the oath of the

commissioner is filed in his office, shall forthwith certify the appointment to the

several clerks of the superior courts of the state, who shall record the certificate

of the secretary at length. All removals of commissioners by the governor, and
the names of all commissioners whose commissions have expired by law, and
which have not been renewed, shall be recorded and certified in like manner.
A certified copy thereof from the clerk, or a certificate of the appointment or

removal aforesaid from the secretary of state, shall be sufficient evidence of the

appointment or removal of such commissioner.

Rev., s. 92S: Code, s. &34.

3. List of appointments prepared and published by secretary of state. The
secretary of state shall prepare and cause to be printed in each volume of the

public laws a list of all persons who since the preceding publication in the public

laws have been appointed commissioners of affidavits and to take the probate of

deeds in any foreign country and in the several states and territories of the

United States and in the District of Columbia, under this chapter, setting forth

the state, territory or district or foreign country for whicli such persons were

appointed and the dates of their respective appointments and term of office;

and he shall add to each of said lists a list of all those persons whose appoint-

ments have been renewed, revoked, or have resigned, removed or died since the
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date of the list previously published, as far as the same may be known to him,

with the dates of such revocation, resignation, removal or death.

Rev., s. 929 ; Code, ss. 635, 636, 637, 639.

4. Published list conclusive. The list of commissioners so published in any

volume of the public laws shall be conclusive evidence in all courts of the appoint-

ments therein stated, and of the dates thereof.

Rev., s. 930 ; Code, s. 638.

5. Powers of such commissioners. The commissioners have authority to

take the acknowledgmeiit or proof of any deed, mortgage, or other conveyance

of lands, tenements, or hereditaments lying in this state, and to take the private

examination of married women, parties thereto, or any other writings to be used

in this state. Such acknowledgment or proof, taken or made in the manner
directed by the laws of this state, and certified by the commissioner, shall have

the same force and effect for all purposes, as if made or taken before any compe-

tent authority in this state. The commissioners also have full power and au-

thority to administer an oath or affirmation to any person willing or desirous to

make it before him, to take depositions, and to examine the witnesses under any
commission emanating from the courts of this state, relating to any cause

depending, or to be brought -in said courts. Every deposition, affidavit, or

affirmation made before him is as valid as if taken before any proper officer in

this state.

Rev., ss. 926, 927 : Code, ss. 632, 633.

6. Powers of clerks of courts in other states. Every clerk of a court of

record in any other state has full power as a commissioner of affidavits and deeds

as is vested in regularly appointed commissioners of affidavits and deeds for this

state.

Rev., s. 931 ; Code, s. 640.

Note. For powers as to probate of deeds, see chapter Probate and Registration.

7. Clerks and notaries to take affidavits. The clerks of the supreme and
superior courts and notaries public are authorized to take and certify affidavits to

be used before any justice of the peace, judge or court of the state ; and the

affidavits so taken by a clerk shall be certified under the hands of the said clerk,

and if to be used out of the county where taken, also under the seal of the court

of which they are respectively clerks, and, if by a notary, under his notarial seal.

Rev., s. 925 : Code, s. 631.



CHAPTER 15

COMMON LAW

1. Common law declared to be in force. All such parts of the common law

as were heretofore in force and use within this state, or so much of the common
law as is not destructive of, or repugnant to, or inconsistent with, the freedom
and independence of this state and the form of government therein established,

and which has not been otherwise provided for in whole or in part, not abrogated,

repealed, or become obsolete, are hereby declared to be in full force within this

state.

Rev., s. 932 ; Code. s. 641 : R. C. c. 22 ; 1715. c. 5, ss. 2. 3 ; 1778, c. 133.



CHAPTER 16

CONSTABLES
1. Election and term.
2. Oaths to be taken.

2a. Bond ; where registered ; how fees paid.

3. Special constables.

4. Vacancies in office.

5. Powers and duties.

G. To execute notices witliin justice's jurisdiction.

1. Election and term. In each township there shall be a constable, elected

by the voters thereof, who shall hold his office for two years.

Rev., s. 933 ; Const, Art. IV, s. 24.

2. Oaths to be taken. All constables, before they shall be qualified to act,

shall take before the board of county commissioners the oaths prescribed for

public officers, and also an oath of office.

Kev., s. 934 ; Code, s. 642 ; K. C c. 24, s. 8.

2a. Bond; where registered; how fees paid. The board of commissioners

of each county shall require of each constable, elected or appointed for a town-

ship, on entering upon the duties of his office, to give a bond with good surety,

payable to the state of North Carolina, in a sum not exceeding one thousand

dollars, conditioned as well for the faithful discharge of his duty as constable,

as for his diligently endeavoring to collect all claims put into his hands for

collection, and faithfully paying over all sums thereon received, either with or

without suit, unto the persons to whom the same may be due. Said bond shall

be duly proved and registered, and after registration, filed in the office of the

register of deeds ; and certified copies of the same from the register 's office shall

be received and read in evidence in all actions and proceedings where the origi-

nal might be. The fees for proving and registering the bond of constable shall

be paid by the constable. In Stanly County the fees shall be paid by the county.

Rev., s. 302; Code, s. 647: R. C. c. 24, s. 7: 1818. c. 980; 1820. c. 1045, s. 2; 18.33, c. 17;
1869-70. c. 185; 1899, c. 54, s. .52; 1S91, c. 229.

3. Special constables. For the better executing any precept or mandate in

extraordinary cases, any justice of the peace may direct the same in the absence

of, or for want of a constable, to any person not being a party, who shall be

obliged to execute the same, under like penalty that any constable would be

liable to.

Rev., s. 935 ; Code. s. ()45.

4. Vacancies in office. Upon the death, faihtre to qualify or removal of any
constable out of the township in which he was elected or appointed constable, the

board of commissioners may appoint another person to fill the vacancy, who shall

be qualified and act until the next election of constables.

Rev., s. 936 ; Code, s. 646 : R. C. c. 24, s. 6.

5. Powers and duties. Constables are hereby invested with, and may exe-

cute the same power and authority as they have been by law heretofore vested
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with, and have executed ; and, in discharge of their duties, they shall execute all

precepts and processes of whatever nature to them directed by any justice of

the peace or other competent authority within their county or upon any bay,

river, or creek adjoining thereto; and the said precepts and processes shall be

returned to the magistrate, or other proper authority.

Key., s. 937 ; Code, s. 643 ; R. C, c. 24, s. 9.

6. To execute notices within justice's jurisdiction. Constables shall likewise

execute, within the places aforesaid, all notices tendered to them, which are

required by law to be given for the commencement, or in the prosecution of any

cause before a justice of the peace; and the service thereof shall be made by
delivering a copy to the person to be notified or by leaving a copy at his usual

place of abode, if in the jurisdiction of the constable, which service, with the

time thereof, he shall return on the notice, and such return shall be evidence

of its service. On demand they shall deliver the notice to the party at whose
instance it was issued.

Key., s. 938 ; Code, s. 644 ; R. C, c. 24. s. 10.



CHAPTER 17

CONTEMPT

1. Contempts enumerated ; common law repealed.

2. Appeal from judgment of guilty.

3. Solicitor or attorney-general to appear for the court.

4. Punishment.
5. Summary punishment for direct contempt.

6. Courts and officers empowered to punish.

7. Indirect contempt ; order to show cause.

8. Acts punishable as for contempt.
9. Trial of proceedings in contempt.

1. Contempts enumerated; common law repealed. Any person guilty of any

of the following acts may be punished for contempt

:

1. Disorderly, contemptuous, or insolent behavior committed during the sitting

of any court of justice, in immediate view and presence of the court, and directly

tending to interrupt its proceedings, or to impair the respect due to its authority.

2. Behavior of the like character committed in the presence of any referee or

referees, while actually engaged in any trial or hearing pursuant to the order

of any court, or in the presence of any jury while actually sitting for the trial

of a cause, or upon any inquest or other proceeding authorized by law.

3. Any breach of the peace, noise or other disturbance directly tending to

interrupt the proceedings of any court.

4. Willful disobedience of any process or order lawfully issued by any court.

5. Resistance willfully offered by any person to the lawful order or process of

any court.

6. The contumacious and unlawful refusal of any person to be sworn as a

witness, or when so sworn, the like refusal to answer any legal and proper

interrogatory.

7. The publication of grossly inaccurate reports of the proceedings in any
court, about any trial, or other matter pending before said court, made with

intent to misrepresent or to bring into contempt the said court ; but no person

can be punished as for a contempt in publishing a true, full and fair report of

any trial, argument, decision or proceeding had in court.

8. Misbehavior of any officer of the court in any official transaction.

The several acts, neglects and omissions of duty, malfeasances, misfeasances,

and nonfeasances, above specified and described, shall be the only acts, neglects

and omissions of duty, malfeasances, misfeasances and nonfeasances which shall

be the subject of contempt of court. And if there are any parts of the common
law now in force in this state which recognized other acts, neglects, omissions of

duty, malfeasances, misfeasances and nonfeasances besides those specified and
described above, the same are hereby repealed and annulled.

Rev., s. 939 : Code, s. 648 ; 1905, c. 449.

2. Appeal from judgment of guilty. Any person adjudged guilty of con-

tempt under the preceding section has the right to appeal to the supreme court

in the same manner as is provided for appeals in criminal actions, except for the

contempts described and defined in subsections one, two, three, and six. Nor
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shall the right of appeal lie under subsections four and five if such contempt is

committed in the presence of the court.

Rev., s. 939 ; Code, s. 648 : 1905. e. 449.

3. Solicitor or attorney general to appear for the court. In all cases where
a rule for contempt is issued by any court, referee, or other officer, the solicitor

shall appear for the court or other officer issuing the rule, and in case of appeal

to the supreme court, the attorney general shall appear for the court or other

officer by whom the rule was issued.

Rev., s. 9.39 ; Code. s. 648 ; 1905, c. 449.

4. Punishment. Punishment for contempt for matters set forth in the pre-

ceding sections shall be by fine not to exceed two hundred and fifty dollars, or

imprisonment not to exceed thirty days, or both, in the discretion of the court.

Rev., s. 940; Code. s. 649.

5. Summary punishment for direct contempt. Contempt committed in the

immediate view and presence of the court may be punished summarily, but the

court shall cause the particulars of the offense to be specified on the record, and
a copy of the same to be attached to every committal, attachment or process

in the nature of an execution founded on such judgment or order.

Rev., s. 941 : Code. s. 650.

6. Courts and officers empowered to punish. Every justice of the peace,

referee, commissioner, clerk of the superior court, inferior court, criminal court,

or judge of the superior court, or justice of the supreme court, or board of com-

missioners of each county, or corporation commissioner, has power to punish for

contempt while sitting for the trial of causes or engaged in official duties.

Rev., s. 942 ; Code. ss. 651, 652.

7. Indirect contempt; order to show cause. When the contempt is not com-

mitted in the immediate presence of the court, or so near as to interrupt its busi-

ness, proceedings thereupon shall be by an order directing the offender to appear,

within reasonable time, and show cause why he should not be attached for con-

tempt. At the time specified in the order, the person charged with the contempt

may appear and answer, and, if he fail to appear and show good cause why he

should not be attached for the contempt charged, he shall be punished as pro-

vided in this chapter.

Rev., s. 943 ; Code, s. 6.5.3.

8. Acts punishable as for contempt. Every court of record has power to

punish as for contempt, when the act complained of was such as tended to defeat,

impair, impede, or prejudice the rights or remedies of a party to an action then

pending in court

—

1. Any clerk, sheriff, register, solicitor, attorney, counselor, coroner, constable,

referee, or any other person in any manner selected or appointed to perform any

ministerial or judicial service, for any neglect or violation of duty or any mis-

conduct by which the rights or remedies of any party in a cause or matter pend-

ing in such court may be defeated, impaired, delayed or prejudiced for disobe-

dience of any lawful order of any court or judge, or any deceit or abuse of any

process or order of any such court or judge.
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2. Parties to suits, attorneys, and all other persons for the nonpayment of any

sum of money ordered by such court, in cases where execution cannot be awarded

for the collection of the same.

3. All persons for assuming to be officers, attorneys or counselors of the court,

and acting as such without authority, for receiving any property or person which

may be in custody of any officer by virtue of any order or process of the court,

for unlawfully detaining any witness or party to any suit, while going to, remain-

ing at, or returning from the court where the same may be set for trial, or for

the unlawful interference with the proceedings in any action.

4. All persons summoned as witnesses in refusing or neglecting to obey such

summons to attend, be sworn, or answer, as such witness.

5. Parties summoned as jurors for impropriety, conversing with parties or

others in relation to an action to be tried at such court or receiving communica-
tion therefrom.

6. All inferior magistrates, officers and tribunals for disobedience of any
lawful order of the court, or for proceeding in any matter or cause contrary to

law, after the same shall have been removed from their jurisdiction.

7. All other cases where attachments and proceedings as for contempt have
been heretofore adopted and practiced in courts of record in this state to enforce

the civil remedies or protect the rights of any party to an action.

Rev., s. 944; Code, ss. 654, 650.

Note. Disobedience of order of court is punishable as for contempt, see Civil Procedure,
(No. 331).

9. Trial of proceedings in contempt. Proceedings as for contempt shall be

prosecuted and carried on as provided in provisional remedies. In all proceed-

ings for contempt and in proceedings as for contempt, the judge or other judicial

officer who issues the rule or notice to the respondent may make the same return-

able before some other judge or judicial officer. When the personal conduct of

the judge or other judicial officer or his fitness to hold his judicial position is

involved, it is liis duty to make the rule or notice returnable before some other

judge or otficer. Nothing herein contained shall apply to any act or conduct
committed in the presence of the court and tending to hinder or delay the due
administration of the law, nor to proceedings for the disobedience of a judicial

order rendered in any pending action.

Rev., s. 945; Code, s. 655; 1915, c. 4.



CHAPTER 18

CONTRACTS REQUIRING WRITING

1. Contracts charging representative personally
;
promise to answer for debt of

another.
2. Contracts for sale of land ; leases.

3. Contracts with Cherokee Indians.
4. Promise to revive debt of bankrupt.

1. Contracts charging representative personally; promise to answer for debt

of another. No action shall be brought whereby to charge an executor, admin-

istrator or collector upon a special promise to answer damages out of his own
estate or to charge any defendant upon a special promise to answer the debt,

default or miscarriage of another person, unless the agreement upon which such

action shall be brought, or some memorandum, or note thereof shall be in writing,

and signed by the party charged therewith or some other person thereunto by
him lawfully authorized.

Rev., s. 974; Code, s. 1552; R. C. c. 50, s. 15; 1826. c. 10; 29 Charles II, c. 3, s. 4.

2. Contracts for sale of land; leases. All contracts to sell or convey any

lands, tenements or hereditaments or any interest in or concerning them, and
all leases and contracts for leasing land for the purpose of digging for gold or

other minerals, or for mining generally, of whatever duration ; and all other

leases and contracts for leasing lands, exceeding in duration three years from
the making thereof, shall be void unless said contract, or some memorandum or

note thereof be put in writing and signed by the party to be charged therewith,

or by some other person by him thereto lawfully authorized.

Rev., s. 976 ; Code, ss. 1554, 1743 ; R. C, c. 50, s. 11 ; 29 Ch. II, c. 3, ss. 1, 2. 3 ; 1819, c.

1016 ; 1844. c. 44 ; 1868, c. 156, ss. 2, 33.

3. Contracts with Cherokee Indians. All contracts and agreements of every

description made with any Cherokee Indian, or any person of Cherokee Indian

blood within the second degree, for an amoixnt equal to ten dollars or more, shall

be void, unless some note or memorandum thereof be made in writing and signed

by such Indian or person of Indian blood, or some other person by him author-

ized, in the presence of two witnesses, who shall also subscribe the same : Pro-

vided, that this section shall not apply to any person of Cherokee Indian blood-

or any Cherokee Indian who understands the English language and who can
speak and write the same intelligently.

Rev., s. 975 ; Code, s. 1553 ; R. C, c. 50, s. 16 : 1907, c. 1004, s. 1.

4. Promise to revive debt of bankrupt. No promise to pay a debt discharged

by any decree of a court of competent jurisdiction, in any proceeding in bank-

ruptcy, shall be received in evidence unless such promise is in writing and
signed by the party to be charged therewith.

Rev., s. 978; 1899. c. 57.

Note. Contracts in restraint of trade are required to be in writing, see Monopolies and
Trusts.
Promises to repel the statute of limitations must he in writing, see Civil Procedure, s. 26.

I



CHAPTER 19

CONVEYANCES

Aet. 1. Construction and Sufficiency.

1. Fee presumed, though word "heirs" omitted.

2. Vagueness of description not to invalidate.

3. Conveyances to slaves.

4. Conveyances by infant trustees.

5. Official deed, when official selling or empowered to sell is not in office.

6. Revocation of deeds of future interests made to persons not in esse.

Art. 2. Conveyances by Husband and WubtS.

7. Instruments affecting married woman's title ; husband to execute
;
privy exam-

ination.

8. Acknowledgment at different times and places : before different officers : order
immaterial.

9. Absence of wife's examination does not affect deed as to husband.
10. Officers authorized to take privy examination.
11. Innocent purchaser not affected by fraud in treaty, if privy examination regular.

12. Power of attorney of married woman.
1.3. Wife need not join in purchase money mortgage.
14. Wife insane, husband's deed transfers her interest.

Art. 3. Fraudulent Conveyances.

15. Conveyance with intent to defraud creditors void.

16. Conveyance witli intent to defraud purchasers void.

17. Voluntary conveyance evidence of fraud as to existing creditors.

18. Marriage settlements void as to existing creditors.

19. Purchasers for value and without notice protected.

20. Bona fide purchaser of mortgaged property not affected by illegal consideration of

note secured.

21. Bona fide purchaser of fraudulently conveyed property treated as creditor.

22. Persons aiding debtor to remove to defraud creditors liable for debts.

23. Sales in bulk presumed fraudulent.

AuT. 1. CONSTEUCTION AND SUFFICIENCY

1. Fee presumed, though word "heirs" omitted. When real estate is conveyed

to any person, the same shall be held and construed to be a conveyance in fee,

whether the word "heirs" is used or not, unless such conveyance in plain

and express words, shows, or it is plainly intended by the conveyance or some
part thereof, that the grantor meant to convey an estate of less dignity.

Rev., s. 946 ; Code, s. 1280 ; 1879, c. 148.

Note. Deed and registry of conveyance destroyed, presumed to convey fee simple, see

Evidence, s. 17.

2, Vagueness of description not to invalidate. No deed or other writing

purporting to convey land or an interest in land shall be declared void for

vagueness in the description of the thing intended to be granted by reason of the

use of the word "adjoining" instead of the words "bounded by," or for the

reason that the boundaries given do not go entirely around the land described

:

Provided, it can be made to appear to the satisfaction of the jury that the grantor

owned at the time of the execution of such deed or paper-writing no other land

which at all corresponded to the description contained in such deed or paper-

writing.

Rev., s. 948 ; 1891, c. 465, s. 2.

Note. For vagueness of description in pleadings, see Evidence, s. 34.
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3. Conveyances to slaves. When it is made to appear that any gift or con-

veyance has been made to any person, while a slave, of any lands or tenements,

whether the same was conveyed by deed or parol, and the bargainee or donee

has been placed in actual possession of the same, such gift or conveyance shall

have the force and effect of transferring the legal title to the lands and tenements

to such bargainee or donee : Provided, such possession shall have continued for

the term of ten years prior to the ninth day of March, one thousand eight hun-

dred and seventy : Provided further, that any absence from the premises from
the first day of May, one thousand eight hundred and sixty-one, to the first day
of January, one thousand eight hundred and sixty-six, shall not be held as an

abandonment or discontinuance of the possession : Provided also, that this section

shall not affect the interest of a bona fide purchaser for value from the grantor

or bargainor of the lands or tenements in dispute.

Kev., s. 949; Code, s. 1278; 18G9-70, c. 77.

4. Conveyances by infanttrustees. When an ijifant is seized or possessed

of any estate in trust, whether by way of mortgage or otherwise, for another

person who may be entitled in law to have a conveyance of such estate, or may be

declared to be seized or possessed, in the course of any proceeding in the superior

court, the court may decree that the infant shall convey and assure such estate,

in such manner as it may direct, to such other person ; and every conveyance and
assurance made in pursuance of such decree shall be as effectual in law as if made
by a person of full age.

Rev., s. 10.36 ; Code. s. 1265 : R. C, c. 37, s. 27 ; 1821, c. 1116, ss. 1, 2.

5. Official deed, when official selling or empowered to sell is not in office.

AVhen a sheriff', coroner, constable or tax collector, in virtue of his office, sells any
real or personal property and goes out of office before executing a proper deed

therefor, he may execute the same after his term of office has expired ; and when
he dies or removes from the state before executing the deed, his successor in

office shall execute it. When a sheriff or tax collector dies having a tax list

in his hands for collection, and his personal representative or surety, in collecting

the taxes, makes sale according to law, his successor in office shall execute the

conveyance for the property to the person entitled.

Rev., ss. mn 9.51; Code, s. 1207: R. C, e. 37, s. 30; 1891. c. 242.

6. Revocation of deeds of future interests made to persons not in esse. The
grantor in any voluntary conveyance in which some future interest in real estate

is conveyed or limited to a person not in esse, may at any time before he comes
into being, revoke by deed such interest so conveyed or limited. This deed of

revocation shall be registered as other deeds ; and the grantor of like interests

for a valuable consideration may, with the joinder of the person from whom the

consideration moved, revoke said interest in like manner.

Rev., s. 1045 ; 1893, e. 498.

Art. 2. Co.\vEYAxcEs by IIcsbam) .\.xi> Wife

7. Instruments affecting married woman's title; husband to execute; privy

examination. Every conveyance, power of attorney or other instrument affect-

ing the estate, right or title of any married woman in lands, tenements or here-

ditaments must be executed by such married woman and her luisband, and due
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proof or acknowledgment thereof must be made as to the husband and due
acknowledgment thereof must be made by the wife, and her private examination,

touching her voluntary assent to such instrument, shall be taken separate and

apart from her husband, and such acknowledgment or proof as to the execution

by the husband and such acknowledgment by the wife and her private examina-

tion shall be taken and certified as provided by law\ Any conveyance, power of

attorney, contract to convey, mortgage, deed of trust or other instrument exe-

cuted by any married woman in the manner by this chapter provided and
executed by her husband also, shall be valid in law to pass, bind or charge the

estate, right, title and interest of such married woman in and to all such lands,

tenements and hereditaments or other estate, real or personal, as shall constitute

the subject matter or be embraced within the terms and conditions of such instru-

ment or purport to be passed, bound, charged or conveyed thereby.

Rev., s. 952 ; Code. s. 1256 ; 1899, c. 2.35. s. 9 ; C. C. P., s. 429, subsec. (5 ; 1868-9. c. 277, s. 15.

8. Acknowledgment at different times and places; before different officers;

order immaterial. In all cases of deeds or other instruments executed by hus-

band and wife and requiring registration, the probate of such instruments as to

the husband and acknowledgment and private examination of the wife may be

taken before different officers authorized by law to take probate of deeds, and at

different times and places, whether both of said officials reside in this state or

only one in this state and the other in another state or country. And in taking

the probate of such instruments executed by husband and wife, including the

private examination of the wife, it is immaterial whether the execution of the

instrument was proven as to or acknowledged by the husband before or after

the acknowledgment and private examination of the wife.

Rev., s. 9.58 : 1899. c. 2.35. s. 9 : 1895, c. 136.

9. Absence of wife's examination does not affect deed as to husband. When
an instrument purports to be signed by a husband and wife the instrument may
be ordered registered, if the acknowledgment of the husband is duly taken,

whether the private examination of the wife is properly taken or not, but no such

instrument shall be the act or deed of the wife, unless her private examination

is taken according to law.

Rev., s. 954 ; 1.S99. c. 235. s. S ; 190], e. 6.37.

10. Officers authorized to take privy examination. The officials authorized

by law to take j^roofs and acknowledgments of the execution of any instrument

are empowered to take the private examination of any married woman, when
her private examination is necessary, touching her free and voluntary assent to

the execution of any instrument to which her assent is or may be necessary, and
to certify the fact of such private examination.

Rev., s. 955 ; 1899, c. 2.35, s. 6.

11. Innocent purchaser not affected by fraud in treaty, if privy examination

regular. No deed conveying lands nor any instrument required or allowed by
law to be registered, execiited by husband and wife, since the eleventh of March,

one thousand eight hundred and eighty-nine, if the private examination of the

wife is thereto certified as prescribed by law, shall be invalid because its execu-

tion or acknowledgment was procured by fraud, duress or undue influence,
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unless it is shown that the grantee or person to whom the instrument was made
participated in the fraud, duress or undue influence, or had notice thereof before

the delivery of the instrument. Where such participation or notice is shown, an
innocent purchaser for value under the grantee or person to whom the instru-

ment was made shall not be affected by such fraud, duress or undue influence.

Key., s. 95G ; LSSi), c. 389 ; 1899, e. 235, s. 10.

12. Pov/er of attorney of married woman. All conveyances which may be

made by any person under a power of attorney from any feme covert freely

executed by her with her husband, shall be valid to all intents and purposes to

pass the estate, right and title which said feme covert may have in such lands,

tenements and hereditaments as are mentioned or included in such power of

attorney.

Rev., s. 957 ; Code, s. 1257 ; K. C, c. 37, s. 11 ; 1798, c. 510.

13. Wife need not join in purchase-money mortgage. The purchaser of real

estate who does not pay the whole of the purchase money at the time when he

takes a deed for title, may make a mortgage or deed of trust for securing the

payment of such purchase money, or such part thereof as may remain unpaid,

which shall be good and effectual against his wife as well as himself, without

requiring her to join in the execution of such mortgage or deed of trust.

Rev., s. 958 ; Code, s. 1272 ; 1868-9, c. 204 ; 1907, c. 12.

14. Wife insane, husband's deed transfers her interest. A man whose wife is

insane and is confined in an asylum for the insane in this state may convey his

real estate, except his homestead, without the wife 's signature and privy examina-

tion, and such deed shall pass all his interest in the property free from the

dower rights of the wife : Provided, the superintendent of the asylum in which

the wife is confined shall certify that she is confined therein, and that she is of

insane mind and memory. The certificate shall be subscribed and sworn to

before the clerk of the superior court of the county in which the asylum is sit-

uated, and together with the certificate of the clerk, under his hand and official

seal, shall be attached to the deed.

Rev., s. 959 ; 1905, c. 138, ss. 1, 3.

Art. 3. Fraudulext Conveyances

15. Conveyance with intent to defraud creditors void. For avoiding and
abolishing feigned, covinous and fraudulent gifts, grants, alienations, convey-

ances, bonds, suits, judgments and executions, as well of lands and tenements as

of goods and chattels, which may be contrived and devised of fraiid, to the pur-

pose and intent to delay, hinder and defraud creditors and others of their just

and lawful actions and debts, every gift, grant, alienation, bargain and con-

veyance of lands, tenements and hereditaments, goods and chattels, by writing or

otherwise, and every bond, suit, judgment and execution, at any time had or

made, to or for any intent or purpose last before declared and expressed, shall

be deemed and taken (only as against that person, his heirs, executors, admin-
istrators and assigns, whose actions, debts, accounts, damages, penalties and
forfeitures, by such covinous or fraudulent devices and practices aforesaid, are,

shall, or might be in anywise disturbed, hindered, delayed or defrauded), to be
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utterly void and of uo effect ; any pretense, color, feigned consideration, express-

ing of use, or any other matter or thing to the contrary notwithstanding ; and in

all actions by creditors to set aside gifts, grants, alienations and conveyances of

lands and tenements and judgments purporting to be liens on the same on the

ground that such gifts, grants, alienations, conveyances and judgments are

feigned, covinous and fraudulent hereunder, it shall be no defense to the action

to allege and prove that the lands and tenements alleged to be so conveyed or

encumbered do not exceed in value the homestead allowed by law as an exemp-

tion: Provided, that nothing in this section shall be construed to authorize the

sale under execution or other final process obtained on any debt during the con-

tinuance of the homestead, of any interest in such land as may be exempt as a

homestead.

Kev., s. 960; Code, s. 1545; 1893, c. 78; R. C, c. 50, s. 1 ; 50 Edw. Ill, c. 6; 13 Eli^:., c. 5,

s. 2 ; 1715. c. 7, s. 4.

16. Conveyance with intent to defraud purchasers void. Every conveyance,

charge, lease or encumbrance of any lands or hereditaments, goods and chattels,

if the same be made with the actual intent in fact to defraud such person who
has purchased or shall purchase in fee simple or for lives or years the same lands

or hereditaments, goods and chattels, or to defraud such as shall purchase any
rent or profit out of the same, shall be deemed utterly void against such person

and others claiming under him who shall purchase for the full value thereof the

same lands or hereditaments, goods and chattels, or rents or profits out of the

same, without notice before and at the time of his purchase of the conveyance,

charge, lease or encumbrance, by him alleged to have been made with intent to

defraud ; and possession taken or held by or for the person claiming under such

alleged fraudulent conveyance, charge, lease or encumbrance shall be always

deemed and taken as notice in law of the same.

Rev., s. 961 ; Code, s. 1546 ; R. C, c. 50, s. 2 ; 27 Eliz., c. 4, s. 2 ; 1840, c. 28, ss. 1, 2.

17. Voluntary conveyance evidence of fraud as to existing creditors. No
voluntary gift or settlement of property by one indebted shall be deemed or

taken to be void in law, as to creditors of the donor or settler prior to such gift

or settlement, by reason merely of such indebtedness, if property, at the time

of making such gift or settlement, fully sufficient and available for the satisfac-

tion of his then creditors, be retained by such donor or settler ; but the indebted-

ness of the donor or settler at such time shall' be held and taken, as well with

respect to creditors prior as creditors subsequent to such gift or settlement, to

be evidence only from which an intent to delay, hinder or defraud creditors may
be inferred ; and in any trial shall, as such, be submitted by the court to the jury,

with such observations as may be right and proper.

Rev., s. 962; Code, s. 1547; R. C, c, 50, s. 3; 1840, c. 28, ss. 3, 4.

18. Marriage settlements void as to existing creditors. Every contract and
settlement of property made by any man and woman in consideration of a mar-

riage between them, for the benefit of such man or woman, or of their issue,

whether the same be made before or after marriage, shall be void as against credi-

tors of the parties making the same respectively, existing at the time of such
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marriage, if the same is antenuptial, or at the time of making such contract or

settlement, if the same is postnuptial.

Rev., s. 963 ; Code, ss. 1270, 1820; 1871-2. c. 193, s. 11 ; R. C, c. 37, s. 25 ; 1785, c. 238, s. 2.

Note. See also, Married Women.

19. Purchasers for value and without notice protected. Nothing contained

in the preceding sections shall be construed to impeach or make void any con-

veyance, interest, limitation of use or uses, of or in any lands or tenements, goods

or chattels, bona fide made, upon and for good consideration, to any person not

having notice of such fraud.

Rev., s. 9fi4 : Code, s. 1548 : R. C. c. 50, s. 4 : 13 Eliz., c. 5, s. 6 ; 178.5, e. 7. s. 6.

20. Bona fide purchaser of mortgaged property not affected by illegal con-

sideration of note secured. No conveyance or mortgage, made to secure the pay-

ment of any debt or the performance of any contract or agreement, shall be

deemed void as against any purchaser for valuable or other good consideration

of the estate or property conveyed, sold, mortgaged or assigned, by reason that

the consideration of such debt, contract or agreement is forbidden by law, if

such purchaser, at the time of his purchase, did not have notice of the unlawful

consideration of such debt, contract or agreement.

Rev., s. 965 ; Code, s. 1549 ; R. C, c. 50. s. 5 ; 1842, c. 70.

21. Bona fide purchaser of fraudulently conveyed property treated as creditor.

Purchasers of estate previously conveyed in fraud of creditors or purchasers

shall have like remedy and relief as creditors might have had before the sale and
purchase.

Rev., s. urn : Code. s. 1550 ; R. C, c. 50. s. 6.

22. Persons aiding debtor to remove to defraud creditors liable for debts.

If any person removes or aids and assists in removing any debtor out of any
county in which he has resided for the space of six months, or more, witli the

intent, by such removing, aiding or assisting, to delay, hinder or defraud the

creditors, or any of them, of such debtor, the person so removing, aiding or assist-

ing therein, and his executors or administrators, shall be liable to pay all the

debts which the debtor removed may .justly owe in the county from which lie was

s;) removed ; and the same may be recovered by the creditors, their executors or

administrators, by a civil action.

Rev., s. 1939: Code. s. 15.51; R. C. c. 50. s. 14; 1820. c. 1063.

23. Sales in bulk presumed fraudulent. The sale in bulk of a large part or

the whole of a stock of merchandise, otherwise than in the ordinary course of

trade and in regular and usual prosecution of the seller 's business, shall be prima

facie evidence of fraud, and void as against the creditors of the seller, unless the

seller, at least seven days before the sale, make an inventory showing the

quantity and, so far as possible, the cost price to the seller of such articles in-

cluded in the sale, and shall within said time notify the creditors of the proposed

sale, and the price, terms and conditions thereof. If the owner of said stock

of goods shall at any time before the sale execute a good and sufficient bond, to

a trustee therein named, in an amount equal to the actual cash value of the stock

of goods, and conditioned that the seller will apply the proceeds of the sale,.
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subject to the right of the owner or owners to retain therefrom the personal

property exemption or exemptions as are allowed by law, so far as it will go in

payment of debts actually owing by the owner or owners, then the provisions

of this section shall not apply. Such sale of merchandise in bulk shall not be

presumed to be a fraud as against any creditor or creditors who shall not present

his or their claim or make demand upon the purchaser in good faith of such

stock of goods and merchandise, or to the trustee named in any bond given as

provided herein, within twelve months from the date of maturity of his claim,

and any creditor who does not present his claim or make demand either upon
the purchaser in good faith or on the trustee named in a bond within twelve

months from the date of its maturity shall be barred from recovering on his

claim on such bond, or as against the purchaser, in good faith, of such stock of

in bulk. Nothing in this section shall prevent voluntary assignments or

of trust for the benefit of creditors as now allowed by law, or apply to

sales by executors, administrators, receivers or assignees under a voluntary

assignment for the benefit of creditors, trustees in bankruptcy, or by any public

officers under judicial process.

1907. e. 623 ; 1913, c. 30, s. 1 ; Ex. Sess. 1913, c. 66, s. 1.



CHAPTER 20

CORONERS

1. Election ; appointment by clerk in special cases.

2. Oaths to be taken.
2a. Coroner's bond.
2b. Coroner's bonds registered ; certified copies evidence.

3. In case of vacancy, clerk appoints special.

4. Powers, penalties and liabilities of special coroner.

5. To hold inquests ; duties thereat.

6. Acts as sheriff in certain cases ; special coroner.

7. Compensation of jurors at inquests.

1. Election ; appointment by clerk in special cases. In each county a coroner

shall be elected by the qualified voters thereof, as is prescribed for members
of the general assembly, and shall hold his office for two years. When there is

no coroner in a county, the clerk of the superior court for the county may appoint

one for special cases.

Rev., s. 1047; Const., Art. IV, s. 24.

Note. County commissioners fill vacancies in the office.

2. Oaths to be taken. Every coroner, before entering upon the duties of

his office, shall take and subscribe to the oaths prescribed for public officers, and
an oath of office.

Rev., s. 1048; Code, s. 661.

2a. Coroner's bond. Every coroner shall execute au undertaking for the

faithful discharge of the duties of his office with good surety, in the sum of two
thousand dollars, payable to the state of North Carolina and approved by the

board of coiiuty commissioners.

Rev., s. 299 ; Code, s. 661 ; R. C, c. 2.5, s. 2 : 1791, c. 342, ss. 1, 2 ; 1820, c. 1047, ss. 1, 2

;

1899. c. 54, s. 52.

2b. Coroners' bonds registered; certified copies evidence. All official bonds
of coroners sliall be duly proved, certified, registered and filed as sheriffs' bonds
are required to be; and certified copies of the same, from the register's office,

shall be received and read in evidence in the like cases, and in like manner as

such copies of sheriffs' bonds are now allowed to be read in evidence.

Rev., s. 300 ; Code. s. 662 ; 1860-1, c. 18.

3. In case of vacancy clerk appoints special. When there is a vacancy exist-

ing in the office of coroner in any county, and it is made to appear by the

affidavit of some responsible person that a deceased person wliose body has been

found within the county probably came to his death by the criminal act or default

of some person, it is the duty of the clerk of the superior court of such county to

appoint some suitable person as special coroner to hold an inqiiest over the body
of the deceased.

Rev., s. 1049 ; 1903, c. 661.

4. Powers, penalties and liabilities of special coroner. The special coroner

appointed under the provisions of the preceding section shall be invested with

all the powers and duties conferred iipon the several coroners in respect to hold-
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ing inquests over deceased bodies, and sliall be subject to the penalties and lia-

bilities imposed on the said coroners.

Rev., s. 1050; 1903, c. 661, s. 2.

5. To hold inquests; duties thereat. It is the duty of the several coroners,

when it is made to ajjpear, by the atfidavit of some responsible person, that the

deceased probabh^ came to his death by the criminal act or default of some person

or persons, or at the request of the solicitor, to go to the.place where the body of

such deceased person is and forthwith to summon a jury of six good and lawful

men : whereupon the coroner, upon oath of the jury at the said place, shall make
inquiry when, how and by what means such deceased person came to his death,

and his name if it was known, together with all the material circumstances

attending his death ; and if it appears that the deceased was slain, then who was
guilty either as principal or accessory, if known, or in any manner the cause of

his death. As many persons as are found culpable, by inquisition in manner
aforesaid, shall be taken and delivered to the sheriff and committed to jail ; and
such persons as are found to know anything of the matters aforesaid and are

not culpable themselves, shall be bound in a recognizance with sufficient surety

to appear at the next superior court to give evidence ; of all which matters and
things the coroner must make a record of his inquisition signed by the jurors,

and return the same to the next superior court of his proper county. It is the

duty of every coroner, when the jury investigating the case requires it, to sum-
mon a physician or surgeon.

Rev., s. 1051; Code. s. 657: 1899. c. 478; 1905, c. 628; 1909, c. 707, s. 1.

Note. In Buncombe County, when the coroner is a physician or surgeon, he shall make
the investigation, if requested by one or more of the jurors. Rev., s. 1051 ; 190.3, c. 586.

6. Acts as sheriff in certain cases; special coroner. If at any time there is

no person properly qualified to act as sheriff in any county, tlie coroner of such

county is hereby required to execute all process and in all other things to act as

sheriff', until some person is appointed sheriff in said county; and he shall be

under the same rules and regulations, and subject to the same forfeititres, fines,

and penalties as sheriffs are by law, for neglect or disobedience of the same
duties. If at any time the sheriff of any county is interested in or a party to

any proceeding in any court, and there is no coroner in such county, or if the

coroner is interested in any such proceeding, then the clerk of the court from,

which such process issues shall appoint some suitable person to act as special

coroner to execute such process, and such special coroner shall be under the same
rules, regulations and penalties as hereinabove provided for.

Rev., s. 1052 ; Code, s. 058 ; 1891. c. 173.

7. Compensation of jurors at inquest. All persons who may be summoned
to act as jurors in any inquest held by a coroner over dead bodies, and who, in

obedience thereto, appear and act as such jurors, shall be entitled to the same
compensation in per diem and mileage as is allowed by law to jurors acting in

the superior courts. The coroners of the respective counties are authorized and
empowered to take proof of the number of days of service of each juror so acting

and also of the number of miles traveled by such jttror in going to and returning

from such place of inquest, and shall file with the board of commissioners of the

county a correct account of the same, whicli shall be, by such commissioners,

audited and paid in the manner provided for the pay of jurors acting in the

superior courts.

Rev., s. 10.53 ; Code, ss. 659, 660. 231



CHAPTER 21

CORPORATION COMMISSION
Akt. 1. Organization.

1. Court of record.
2. Number of commi,ssioners.
3. Term of office.

4. Vacancy.
5. Qualifications of commissioners.
6. Oatli of office.

7. Place of meeting.
8. Open at all times.

9. Quorum.
10. Clerk and assistants.

11. Counsel.
12. Expenses.

Art. 2. Couporations and Businesses Within Control of Commission.

l.">. Corporations and businesses within control of commission.

Art. 3. Powers and Duties.

14. To be board of State Tax Commissioners.
15. To make and enforce rules for public service corporations.
16. To require transportation and transmission companies to maintain facilities.

16a. To authorize lunil>er companies to transport commodities.
17. To establish and regulate stations for freight and passengers.
18. To require change, repair and additions to stations.

19. To provide for union depots.
20. To provide for separate waiting rooms for races.

21. To require construction of sidetracks.

22. To require trains to be run over railroads and connections at intersections.

23. To inspect railroads as to equipment and facilities, and to require repair.

24. To require installation and maintenance of block system and safety devices.
25. To regulate crossings and to require grade crossings.

26. To require installation and maintenance of automatic signals at railroad inter-

sections, etc.

27. To require railroads to enter towns and maintain depots in certain cases.

28. To consent to abandonment or relocation of depots.
29. To regulate crossings of telephone, telegraph, and electric power lines.

30. To regulate delivery of freight, express and baggage.
31. To prevent discriminations.
32. To regulate shipment of inflammable substances.
33. To regulate demurrage, storage, placing, and loading of cars.

34. To fix rate of speed through towns
;
ppOcedure.

35. To hear and determine controversies submitted.
36. To investigate companies and businesses under its control.

37. To investigate accidents.

38. To notify of violation of rules and institute suit.

39. To keep record of receipts and disbursements.
40. To pay fees and money into treasury.
41. To report annually to Governor.

Art. 4. Rate Regulation.

42. Commission to fix rates for public utilities.

42a. Rates established deemed just and reasonable.
43. How maximum rates fixed. <

44. Commissioners entitled to free carriage.
45. Free carriage.
46. Revision of rates.

47. Ivong and short hauls.

48. Contracts as to rates.

49. Rates to be published.
50. Interstate commerce.

232
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51. Dnplic-ate fi'eight reeeiiits ; charges stated ; freight delivered on payment of

charges.
52. Schedule of rates to be evidence.

Art. 5. Railroad Freight Rates.

53. Classification of articles, commodities and proi)ert.v.

54. Changes in classification.

55. Maximum rates established.

56. Charge based on nearest distance.

57. Charging or receiving greater rates forbidden.
58. Changes in rates ; railroads under and over 75 miles.

59. Application for investigation of rates ; appeal ; rates pending appeal.

00. Rates lower than maximum prescribed to be maintained.
61. Joint hauls.

62. Rates between points connected by more than one route.

63. Action for double of overcharge; penalty.
64. Double penalty.

65. Persons to receive penalties ; accounts and receipts kept separate.

66. Maximum car load.

67. Complaint that rates are confiscatory: special commission.

Art. 6. Powers in Respect to Procedure.

68. Witnesses ; pi-oduction of papers : contempt.
68a. Witnesses before corporation connnission.

69. Rules of practice.

70. Rules of evidence.
71. Subpoenas ; issuance ; service.

72. Service of orders.

73. Undertakings.
74. Right of api>eal ; how taken.

75. Appeal docketed
;
priority of trial ; burden.

76. Appeal heard at chambers by consent.

77. Appeal to supreme court.

78. Judgment of superior court not vacated by appeal.

79. Judgment on appeal enforced by mandamus.
80. Peremptory mandamus to enforce order, when no appeal.

81. Fiscal year.

Art. 7. Pexalties axd Actio.ns.

82. For violating rules.

83. Refusing to obey ordei's of commission.
84. Discrimination between connecting lines.

85. Failure to make reports.

86. Offenses by railroads not otherwise provided for.

87. Violation of rules, causing in.iury : damages ; limitation.

88. Action for penalty ; when and how brought.
89. Remedies cumulative.

.Vrt. 1. Orgaxizatiox

1. Court of record. There shall be a court of record, known as the Corpo-

ration Commission. Such court shall adopt a seal and shall have all of the

powers and jurisdiction of a court of general jurisdiction as to all subjects

embraced in this chapter. The members and clerk thereof may administer

oaths.

Rev., s. 10.54; 1899, c. 1(54, s.<. 1, 31.

2. Number of commissioners. The court shall consist of three commis-
sioners, who shall be elected by the qualified voters of the state, in the same
manner as other state officers are elected. The court shall organize by the elec-

tion of one of the commissioners as chairman.

Rev., s. 1055 ; 1899, c. 164, s. 1.
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3. Term of office. The term of office of the commissioners shall begin on

the first day of January next after their election, and shall continue for six years

and until their successors are elected and qiialified. One member of the court

shall be elected at each general election.

Iter., s. 1056; 1899, c. 164.

4. Vacancy. If for any cause there shall be a vacancy in the commission,

the governor shall appoint to such vacancy. Such appointee shall hold until

the election and qualification of his successor, who shall be elected at the next

general election, after the vacancy occurred. The person so elected shall hold

office for the unexpired term.

Rov.. s. 10.57; 1899, c. 1&4 ; 1901, c. 194.

5. Qualifications of commissioners. It shall be unlawful for any member
or official of said court to jointly, severally, or in any other way, either directly

or indirectly, hold any stock or bond, or be the agent, attorney or employee, or

have any interest in any way, in any steamboat, railroad, canal, navigation,

express, telegraph, telephone, bank or building and loan company, or association.

If any member or official of said court shall, during the term of his office as dis-

tribvitee or legatee, or in any other way, have or become entitled to any stock

.or bonds or interest therein of any such company he shall at once dispose of the

same, and upon failure to do so shall forfeit his office, and may be suspended

by the governor.

Rev., s. 1058 ; 1899, c. 164.

6. Oath of oflfice. The members of the court, in addition to the oath to

support the constitution and laws of the United States and the constitution and

laws of the state of North Carolina, shall take, to be administered by one of the

judges of the supreme court, the following oath of office, whicli oath shall be

signed by such commissioners and attested by said judge and recorded in the

office of the secretary of state: "I do solemnly swear (or affirm) that I am not

the owner of any steamboat or of any stock or bond of any railroad, navigation

or canal company, express, telegraph or telephone company, or of any bank or

biiilding and loan association, or the agent or attorney or employee of any such

company or association ; that I have no interest in any way in any such company
or association, and that I will well and faithfully execute the duties of my office

as a member of the corporation commission and as state tax commissioner to the

best of my knowledge and ability, without fear, favor, malice, reward or the

hope of reward. So help me, God."
Rev., s. 1059; 1899, c. 104, s. 1 ; 1903, c. 251, s. 3.

7. Place of meeting. The court shall be held in tlie city of Raleigh. Spe-

cial sessions may be held at any place, in the state, when in the judgment of the

commission the convenience of all parties is best subserved and expense is thereby

saved.

Rev., s. 1060; 1899, c. 164. ss. 30, 31 ; 1901, c. 679, s. 4.

8. Open at all times. The court shall be open at all times for the trans-

action of business, and each member shall devote his whole time to the discharge

of the duties of his office ; and it shall be his duty to remain in the office of the
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cnmmission at least fifteen days in each month, unless detained therefrom on

official business.

Kev., s. lOGl ; 1899, c. 164, s. 30 ; 1903, c. 251, s. 3.

9. Quorum. Any two members of the court shall constitute a quorum for

the transaction of business. The chairman is hereby authorized and empowered

to perform the duties and exercise the powers conferred by law upon the corpora-

tion commission as to or over banks and building and loan associations, but this

shall not prevent, as to banking and building and loan associations, the other

members of the court from acting with the chairman in all of such matters.

Rev., s. 1062 ; 1899, c. 104, s. 29.

10. Clerk and assistants. The court shall appoint a clerk, who shall be an

expert accountant, experienced in railroad statistics and transportation rates.

His term of office shall be two years. He shall take and subscribe to oaths of

office similar to those prescribed for the commissioners, but he may nevertheless

hold stock in state or national banks.

The commission, by and with the approval of the governor, is authorized to

appoint an additional clerk, who shall be an expert accountant, well versed and
experienced in railroad and transportation rates; and also such other clerical

help as in the opinion of the commission and the governor is necessary for a

proper discharge of the duties of the commission in dealing with public service

corporations operating in this state. The amount annually expended for this

purpose shall not exceed six thousand dollars.

The commission is authorized to employ such rate experts as it may deem
advisable to assist in the preparation and prosecution of the cases it has instituted

or may institute before the interstate commerce commission for the reduction of

freight rates into and out of North Carolina.

Rev., s. 1063 ; 1899, c. 164, ss. 9, 31 ; 1907, c. 999 ; 1913, c. 22, s. 1 ; Ex. Sess. 1913, c. 58, s. 1.

11. Counsel. The commission has authority to employ counsel whenever

and for such period of time as in their judgment is necessary, and counsel so

employed shall be paid such fee and compensation as shall be agreed upon by
them. The governor is authorized and empowered to employ from time to time,

at the expense of the state, such special counsel as he and the corporation com-

mission deem wise, to assist the attorney general in enforcing and making
effective the jurisdiction and promulgations of the commission with reference to

freight and other transportation rates, at a cost not exceeding one thousand dol-

lars in any one year.

1907, c. 469, s. 5 ; Ex. Sess. 1913, c. 58. s. 2.

12. Expenses. All the expenses of the commission, except as otherwise pro-

vided by law, including all necessary expenses for transportation inciirred by
the commissioners or by their employees under their orders in making any inves-

tigation, or upon official business, or for any other purposes necessary for carry-

ing out the provisions of this chapter, and necessary furniture, stationery,

postage, lights and heat, shall be allowed, and the auditor shall issue his warrant

upon presentation of itemized vouchers therefor approved by the chairman of

the commission : Provided, that the expenses allowed under this section shall not

exceed three thousand six hundred dollars annually.

Rev., s. 1118 ; 1899, c. 164, s. 32 ; 1899, c. 68.
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Airr. 2. CoKPouATioKs axd Businesses Wttiiix Co.xtrot. ok CoJIMISSION

13. Corporations and businesses within control of commission. The corpora-

tion commission shall have such general control and supervision as is necessary

to carry into effect the provisions of this chapter and the laws regulating the

companies, corporations, copartnerships and individuals specified herein, over

—

1. Railroad, street railway, steamboat, canal, express and sleeping car -com-

panies, and all other companies or corporations engaged in the carrying of

freight or passengers, and all copartnerships or individuals engaged in the busi-

ness of common carriers.

Rev., s. 1066; ISOO. c. 164, s. 1 ; 1901, c. 679.

2. Telegraph and telephone companies and all other companies engaged in

the transmission of messages ; over persons and individuals owning and operating

telegraph or telephone lines in North Carolina and who rent phones and wires

to persons generally.

Rev., ss. 1066. 1096 : 1899, c. 164. ss. 1, 2 ; 1907. c. 966.

3. Electric light, power, water and gas companies and corporations, other than

such as are municipally owned or conducted, and over all persons, companies and
corporations, other than municipal corporations, now or hereafter engaged in

furnishing electricity, electric light, current or power and gas.

19l:J, c. 127. s. 1.

4. All water power, hydro-electric power and water companies now doing

business in this state, or which may hereafter engage in doing business in this

state, whether organized binder the general or private laws of this state, or under

the laws of any other state or country. Such companies are deemed to be public

service companies and subject to the laws of this state regulating public service

corporations.

1913. c. 1.33, s. 1.

5. Flume companies which avail themselves of the power of eminent domain as

provided in the chapter Eminent Domain.

1907. c. 39.

6. Corporations, other than municipal corporations, or individuals, owning

and operating a public sewerage system in North Carolina.

1917, C-. 194.

7. Public and private banks, and ail loan and trust companies or corporations.

Rev., s. l<Ki(i: 1S99, c. 164. s. 1 ; 1901, c. 679.

The power of control and supervision vested in the corporation commission

under this section with respect to the various classes of public service corpora-

tions and individuals engaged in furnishing the public utilities mentioned shall

be the same as that vested in it in respect to railroads and other transportation

companies.

1913. c. 127. s. 7.
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Art. 3. Poavers and Duties

14. To be Board of State Tax Commissioners. The corporation commis-

sioners constitute the Board of State Tax Commissioners with tlie powers and

duties prescribed by article four of the chapter entitled Taxation.

Rev., s. 1119.

15. To make and enforce rules for pubUc service corporations. The corpo-

ration commission lias power to malve any necessary and proper rules, orders

and regulations for the safety, comfort and convenience of passengers, shippers

or patrons of any public service corporation, and to require the observance of and

to enforce the same by the company and its employees, such power being the

same as that provided in this chapter in respect to railroads and other trans-

portation companies.

1907, c. 469. s. la ; 1913, c. 127, s. 2.

16. To require transportation and transmission companies to maintain facili-

ties. The corporation commission has power to require all transportation and
transmission companies to establish and maintain all such public service facilities

and conveniences as may be reasonable and just. It may require steamboat

companies to provide such wharf and warehouse facilities as may be reasonable

and just.

1907, c. 469. s. 2 : Ex. Sess. 1913, c. 52, s. 1.

16a. To authorize lumber companies to transport commodities. The corpora-

tion commission has power to authorize lumber companies, having logging roads,

to transport of all kinds of commodities other than their own, and to charge

therefor reasonable rates to be approved by the commission.

1915. c. 160. s. 1.

17. To establish and regulate stations for freight and passengers. The
commission is empowered and directed to require, where the public necessity

demands, and it is demonstrated that the revenue received will be sufficient to

justify it, the establishment of stations by any company or corporation engaged

in the transportation of freight and passengers in this state, and to require the

erection of depot accommodations commensiirate with such business and revenue,

and to require the erection of accommodations for loading and unloading live-

stock and for feeding, sheltering and protecting the same in transportation.

The commissioners shall not require any company or corporation to establish any
station nearer to another station than five miles.

Rev., s. 1097 : 1S99, c. 164, s. 2. subsec. 12 ; lOl."^. c. 155.

18. To require change, repair and additions to stations. The commission

is empowered and directed to require a change of any station or the repairing,

addition to, or change of any station house by any railroad or other transporta-

tion company in order to promote the security, convenience and accommodation
of the public, and to require the raising or lowering of the track at any crossing

when deemed necessary.

Rev., s. 1097 ; 1899, c. 164, s. 2. subsec. 13.

19. To provide for union depots. The commission is empowered and di-

rected to require, when practicable, and when the necessities of the case, in their
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judgment, require any two or more railroads which now or hereafter may enter

any city or town to have one common or union passenger depot for the security,

accommodation and convenience of traveling public, and to unite in the joint

undertaking and expense of erecting, constructing and maintaining such union
passenger depot, commensurate with the business and revenue of such railroad

companies or corporations, on such terms, regulations, provisions and conditions

as the commission shall prescribe. The railroads so ordered to construct a union
depot shall have power to condemn land for such purpose, as in case of locating

and constructing a line of railroad : Provided, that nothing in this section shall

be construed to authorize the commission to require the construction of such
union depot should the railroad companies at the time of application for said

order have separate depots, which, in the opinion of the commission, are adequate
and convenient and offer suitable accommodations for the traveling public.

Rev., s. 1097 ; 190.3, c. 126.

20. To provide for separate waiting rooms for races. The commission is

empowered and directed to require the establishment of separate waiting rooms
at all stations for the w^hite and colored races.

Rev., s. 1097 ; 1899, c. 64, s. 2, subaec. 14.

21. To require construction of sidetracks. The commission is empowered
and directed to require the construction of sidetracks by any railroad company
to industries already established or to be established : Provided, it is shown that

the proportion of such revenue accruing to such sidetrack is sufficient within five

years to pay the expenses of its construction. This shall not be construed to

give the commission authority to require railroad companies to construct side-

tracks more than five hundred feet in length.

Rev., s. 1097 ; 1899. c. 164, s. 2. subsec. 15.

22. To require trains to be run over railroads and connections at intersec-

tions. The commission is empowered and directed to require, when practicable

and when the necessities of the traveling public, in the judgment of the corpora-

tion commission, demand, that any railroad in this state shall install and operate

one or more passenger or freight trains over its road, and also require any two

or more railroads having intersecting points to make close connection at such

points: Provided, that no order under this section shall be made unless the

business of the railroad justifies it.

1907, c. 469, s. .3.

23. To inspect railroads as to equipment and facilities, and to require repair.

The commission is empowered and directed, from time to time, to carefully

examine into and inspect the condition of each railroad, its equipment and
facilities, in regard to the public 's safety and convenience ; and if any are found

by them to be unsafe, they shall at once notify and require the railroad company
to put the same in repair.

1907, c. 469, s. 3.

24. To require installation and maintenance of block system and safety-

devices. The commission is empowered and directed to require any railroad

company to install and put in operation and maintain upon the whole or any
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part of its road a block system of telegraphy or any other reasonable safety

device, but no railroad company shall be required to install a block system upon
any part of its road upon which is not operated as many as or more than eight

trains each way per day.

1907, c. 469, s. lb.

25. To regulate crossings and to require grade crossings. The commission

is empowered and directed to require the raising or lowering of any tracks or

highway at any highway or railroad crossing, and to designate who shall pay

for the same ; and when they think proper, partition the cost of abolishing grade

crossings and the raising or lowering of said track or highway among the rail-

roads and municipalities interested.

1907, e. 469, s. 1(c) ; 1911, c. 197, s. 1.

26. To require installation and maintenance of automatic signals at railroad

intersections, etc. The commission is empowered and directed to require, when
public safety demands, when and in case two or more railroads now cross or

may hereafter cross each other, at a common grade, or any railroad crosses any

stream or harbor by means of a bridge, to install and maintain such a system

of interlocking or automatic signals as will render it safe for engines and trains

to pass over such crossings or bridge without stopping, and to apportion the cost

of installation and maintenance between said railroads as may be just and proper.

1911, c. 197, s. 2 ; Ex. Sess. 1913. c. 63, s. 1.

27. To require railroads to enter towns and maintain depots in certain cases.

Where two or more railroads may maintain freight depots and a union passenger

depot within one mile of a town of two thousand population for the convenience

of the inhabitants thereof, and do not enter the corporate limits of the town, it

is the duty of the corporation commission, upon the petition of a majority of the

qualified voters of the said town, which petition shall be properly sworn to by the

signers thereof, to require and compel, where practicable, the said railroads to

run their lines into or through the corporate limits of the said town, and con-

struct, equip, and maintain suitable passenger and freight depots at some con-

venient place or places therein, and the passenger depot shall be a union station

and be built and maintained by the several railroads according to a plan and in

such a manner as shall be approved by the commission.

When a petition is filed with the corporation commission as aforesaid, the com-

mission shall set a day for the hearing thereof, which day shall be not more
than twenty days from the filing of said petition, and shall immediately cause a

notice to issue to the railroads interested in the matter set out in the petition,

and after the hearing of the matter on the day named in the notice, the commis-
sion, if a majority of its members deem it practicable, shall thereupon cause an
order to be made requiring the said railroads to build, equip, and maintain in a

suitable manner, road-beds, yards and depots, and any other necessary buildings

or equipment, at convenient places within the limits of said town, as to a majority
of them seems proper for the needs and growth of the business and inhabitants

of the said town.

The order of the corporation commission to the railroads shall name a time
within which all the necessary work of entering the said town and construction

of depots and other buildings shall be completed and opened to the public for
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the transaction of business, and the said railroads, for every day beyond the said

time that they shall not be in operation according to the said order, shall pay the

sum of fifty dollars for each and every day for such failure and neglect, to the

board of commissioners or aldermen of said town, which shall be for the benefit

of the said town, this amount to be recovered as in other actions.

This section shall also apply to any railroad that may hereafter enter into or

run within one mile of the corporate limits of said town, and the corporation

commission shall have the power to require such railroads to unite with tlie other

railroads in maintaining the depots, tracks, and other structures, and also pay
such part of the cost thereof as to the said corporation commission may seem
proper.

The railroads have the power to condemn such quantity of lands, including

gardens, yards, residences and the premises pertaining thereto, as are necessary

for the purposes of this section, the condemnation proceedings to be had in the

same manner as now provided by this Revisal.

1907, c. 465.

28. To consent to abandonment or relocation of depots. A railroad corpora-

tion which has established and maintained for a year a passenger station or

freight depot at a point upon its road shall not abandon such station or depot,

nor substantially diminish the accommodation furnished by the stopping of trains

except by consent of the commission. Freight or passenger depots may be

relocated upon the written approval of the commission.

Rev., s. 1098 ; 1899, c. 164, ss. 19, 20.

29. To regulate crossings of telephone, telegraph and electric power lines.

Power is conferred on the corporation commission whenever" any telephone,

telegraph or electric power lines cross, to require such crossings to be constructed

and maintained in a safe manner, so that the wires of one line will not fall upon
the other ; to prescribe the manner in which this shall be done ; to discontinue or

prohibit such crossings where they are unnecessary and can reasonably be

avoided ; and to apportion the cost of proper changing and construction of such

crossings among the lines interested, as to said commissioners may seem just

:

Provided, that in all crossings made dangerous by the presence of high tension

wire or wires of any power or light company, the cost sliall be paid by such power

or light company.
iDia. c. 1?,0. s. 1.

30. To regulate delivery of freight, express and baggage. The corporation

commission shall make reasonable and just rules

—

1. For the handling of freight and baggage at stations.

2. As to charges by any company or corporation engaged in the carriage of

freight or express for the necessary handling and delivery of the same at all

stations.

Rev., s. 1094 : 1899. c. 164, 8. 2. subsecs. 2, 7.

31. To prevent discriminations. The corporation commission shall make rea-

sonable and just rules and regulations

—

1. To prevent discrimination in the transportation of freight or passengers,

or in furnishing electricity, electric light, current, power or gas.
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2. To prevent the giving, paying or receiving of any rebate or bonus, directly

or indirectly, or the misleading or deceiving the public in any manner as to

real rates charged for freight, express or passengers, or in furnishing electricity,

electric light, current, povper or gas.

Kev., s. 1095; 1899, c. 164, s. 2, subsecs. 3, 5; 1913, c. 127, s. 6.

32. To regulate shipment of inflammable substances. The corporation com-

mission is authorized and empowered to adopt and promulgate rules for the

shipment of inflammable and explosive articles ; cotton which has been partially

consumed by fire, and such other like articles as in its opinion may be apt to

render transportation dangerous. And after the promulgation of such rules, no

common carrier shall be required to receive or transport any such articles except

when tendered in accordance with the said rules ; nor shall such common carrier

be liable for any penalty for refusal to receive such article for shipment until

all the rules prescribed by the corporation commission in regard to the shipments

of the same shall be complied with.

1907, c. 471, s. 1.

Z^. To regulate demurrage, storage, placing and loading of cars. The com-

mission shall make rules, regulations and rates governing demurrage and storage

charges by railroad companies and other transportation companies; and shall

make rules governing railroad companies in the placing of cars for loading and
unloading and in fixing time limit for delivery of freights after the same have

been received by the transportation companies for shipment.

Rev., s. 1100: 1903. c. -342.

34. To fix rate of speed through towns; procedure. If a railroad company
is of the opinion that an ordinance of a city or town through which a line of its

railroad passes, except in the counties of Cumberland, Rockingham, Union and
Wayne, regulating the speed at which trains may run while passing through said

city or town, is unreasonable or oppressive, such railroad company may file its

petition before the corporation commission, setting forth all the facts, and asking

relief against such ordinance, and that the corporation commission prescribe the

rate of speed at which trains may run through said municipality. Upon the

filing of the petition a copy thereof shall be mailed, in a registered letter, to the

mayor or chief officer of the town or municipality, together with a notice from
the corporation commission, setting forth that on a day named in the notice the

petition of the railroad company will be heard, and that the city or town named
in the petition will be heard at that time in opposition to the prayer of the peti-

tion. And upon the return day of the notice the corporation commission shall

hear the petition, but any hearing granted by the corporation commission shall

be had at the town, city or locality where the conditions complained of are

alleged to exist, or some member of the said commission shall take evidence both
for the petition and against it, at such city, town or locality, and report to the

full commission before any decision is made by the commission.

Either party, petitioner or respondent, has the right to introduce testimony

and to be heard by counsel, and the corporation commission, after hearing the

petition, answer, evidence and argument, shall render judgment thereon. If

the commission finds that such ordinance is reasonable and just the petition shall

be dismissed, and the petitioner shall pay all the costs to be taxed by the clerk
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to the corporation commissiou. If the commission is of the opinion that the

ordinance is unreasonable, it shall so adjudge ; and in addition thereto it shall

prescribe the maximum rates of speed for passing through such town. And
thereafter the railroad company may run its trains through such town or city

at speeds not greater than those prescribed by the corporation commission, and
the ordinance adjudged to be unreasonable shall not be enforced against such

railroad company.
If the judgment of the corporation commission is in favor of the petitioner,

it shall be lawful for the corporation commission to make such order as to the

payment of the costs as shall seem just. It may require either party to pay the

same or it may divide the same. The costs in such proceeding shall be the same
as are fixed by law for similar services in the superior court.

Rev., ss. 1101, 1102. 1103 ; 190:{, e. 5.^2.

35. To hear and determine controversies submitted. When a company or

corporation embraced in this chapter has a controversy with another corporation

or person and all the parties to such controversy agree in writing to submit such

controversy to the commission as arbitrators, the commission shall act as such,

and after due notice to all parties interested shall proceed to hear the same, and
their award shall be final. Such award in cases where land or an interest in

land is concerned shall immediately be certified to the clerk of the superior court

of the county in which said land is situated and shall by such clerk be docketed

in the judgment docket for such county, and from such docketing shall be a

judgment of the superior court for such county. Parties may appear in person

or by attorney before such arbitrators.

Rev., s. 1073 : 1899. c. 164, s. 2.5.

36. To investigate companies and businesses under its control. The com-

missioners shall from time to time visit the places of business, and investigate the

books and papers of all corporations, firms or individuals engaged in the trans-

portation of freight or passengers, the transmission of messages either by tele-

graph or telephone, or in the furnishing of other public utilities the supervision

and control of which is vested in the corporation commission, all public or private

banks, loan and trust companies, to ascertain if all the orders, rules and regula-

tions of the corporation commission have been complied with, and shall have full

power and authority to examine all officers, agents and employees of such com-

panies, individuals, firms or corporations, and all other persons under oath or

otherwise, and to compel the production of papers and the attendance of wit-

nesses to obtain the information necessary for carrying into effect and otherwdse

enforcing the provisions of this chapter, and the chapter entitled Banks.

Rev., s. 1064 ; 1913, c. 127. ss. 1. 2. 7 ; 1917, c. 194 ; 1899. c. 164, s. 1.

37. To investigate accidents. The commission may investigate the causes

of any accident on a railroad or steamboat which it may deem to require investi-

gation, and any evidence taken upon such investigation shall be reduced to writ-

ing, filed in the office of the commission, and be subject to public inspection.

Rev., s. 106.5 ; 1899, c. 164, s. 24.

38. To notify of violation of rules and institute suit. The commission, when-

ever in its judgment any corporation has violated any law, shall give notice
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thereof in writing to such corporation, and, if the violation or neglect is con-

tinued after such notice, shall forthwith present the facts to the attorney-general

who shall take such proceedings thereon as he may deem expedient.

Rev., s. 1113 ; 1899, c. 164, s. 8.

39. To keep record of receipts and disbursements. The commission shall

keep a record showing in detail all receipts and disbursements.

Rev., s. 1115 ; 1899, c. 164, s. 34.

40. To pay fees and money into treasury. All license fees and seal tax and
all other fees paid into the office of the corporation commission shall be turned

into the state treasury ; also all moneys received from fines and penalties.

Rev., s. 1114 ; 1899, c. 164, ss. 33, 26.

41. To report annually to governor. It shall be the duty of the commission

to make to the governor annual reports of its transactions, and recommend from

time to time such legislation as it may deem advisable under the provisions of this

chapter, and the governor shall have one thousand copies of such report printed

for distribution.

Rev., s. 1117 ; 1899, c. 164, s. 27 ; 1911, c. 211, s. 9; 1913, c. 10, s. 1.

Art. 4. Rate Regllation

42. Commission to fix rates for public utilities. Subject to the provisions

as to passenger rates in the chapter. Railroads, and as to railroad freight rates

in this chapter, the commission shall make reasonable and just rates and charges,

in intrastate traffic, and regulate the same, of and for

—

1. Freight, passenger and express tarifiEs for railroads, street railways, steam-

hoats, canal and express companies or corporations, and all other transportation

companies or corporations engaged in the carriage of freight, express or pas-

sengers.

2. -The transmission and delivery of messages by any telegraph company, and
for the rental of telephone and furnishing telephonic communication by any
telephone company or corporation.

3. Persons, companies and corporations, other than municipal corporations,

engaged in furnishing electricity, electric light, current power or gas, or owning
or operating a public sewerage system in North Carolina.

4. The through transportation of freight, express or passengers.

5. The use of railway cars carrying freight or passengers.

6. And shall make rules and regulations as to contracts entered into by any
railroad company or corporation to carry over its line or any part thereof the

car or cars of any other company or corporation.

7. And shall make, require or approve what is known as "milling-in-transit"'

rates on grain; or lumber to be dressed or shipped over the line of the railroad

company on which such freight originated.

8. And, conjointly with such railroad companies, shall have authority to make
special rates for the purpose of developing all manufacturing, mining, milling

and internal improvements in the state.

Nothing in this chapter shall prohibit railroad or steamboat companies from
making special passenger rates with excursion or other parties, also rates on
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such freights as are necessary for the comfort of such parties, subject to the

approval of the coramission.

The powers vested in the commission by this section over tlie several subjects

enumerated shall be the same as that vested in it in respect to railroads and
other transportation companies.

Rev., ss. 109G, 1099; 1899, c. 1G4, ss. 2, 14; 1903, c. 683; 1907, c. 469, s. 4; 1913, c. 127,

s. 2 ; 1917, c. 194.

Note. For railroad passeuger rates, see Railroads, Art. 10.

42a. Rates established deemed just and reasonable. The rates or charges

established by the commission shall be deemed just and reasonable, and any rate

or charge made by any corporation, company, copartnership or individual en-

gaged in the businesses enumerated in the preceding section other than those so

established shall be deemed unjust and unreasonable.

1913, c. 127, s. 3.

43. How maximum rates fixed. In fixing any maximum rate or charge, or

tariff of rates or charges for any common carrier, person or corporation subject

to the provisions of this chapter the commission shall take into consideration if

proved, or may require proof of, the value of the property of such carrier, person

or corporation used for the public in the consideration of such rate or charge

or the fair value of the service rendered in determining the value of the property

so being used for the convenience of the public. It shall furthermore consider

the original cost of the construction thereof and the amount expended in perma-
nent improvements thereon and the present compared with the original cost of

construction of all its property within the state; the probable earning capacity

of such property under the particular rates proposed and the sum required to

meet the operating expenses of such carrier, person or corporation, and all other

facts that will enable them to determine what are reasonable and just rates,

charges and tariffs.

Rev., s. 1104 : 1899, e. 164. s. 2. subsec. 1.

44. Commissioners entitled to free carriage. The commissioners and their

clerks shall be transported free of charge over all railroads and transportation

lines which are under the supervision of the commission ; and when traveling on

official business, they may take with them experts or other agents whose services

they may deem temporarily of public importance.

Rev., s. 1105.

45. Free carriage. Nothing in this chapter shall prevent or prohibit

—

1. The carriage, storage, or handling of property free or at reduced rates for

the United States, state or municipal governments, or for charitable or edvica-

tional purposes ; or for any corporation or association incorporated for the preser-

vation and adornment of any historic spot, or to the employees or officers of such

company or association while traveling in the performance of their duties, pro-

vided they shall not travel further than ten miles one way on any one trip free

of charge or to or from fairs or exhibitions for exhibition thereat.

2. The free carriage of destittite or homeless persons transported by cliaritable

societies, and the necessary agents employed in such transportation ; or the free

transportation of persons traveling in the interest of orphan asylums or homes
for the aged or infirm, or any department thereof, or traveling secretaries of
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Eailroad Young Men's Christian Associations, or ex-Confederate soldiers attend-

ing annual reunions.

3. The use of passes for journeys wholly within this state which have been or

may be issued for interstate journeys under the authority of the United States

interstate commerce commission.

4. The issuance of mileage, excursion or commutation passenger tickets.

5. Common carriers from giving reduced rates to ministers of religion, or to

municipal governments for the transportation of indigent persons, or to inmates

of national homes or state homes for disabled volunteer soldiers, and of soldiers'

and sailors' orphan homes, including those about to enter and those returning

home after discharge, under arrangements with the boards of managers of said

homes.

6. Common carriers from giving free carriage to their own officers aiul em-

ployees and members of their families, or furloughed, pensioned, and superan-

nuated employees, persons who have become disabled or infirm in the service of

such common carrier, and the remains of a person killed in the employment of a

common carrier, and employees traveling for the purpose of entering the service

of such common carrier, and the families of those persons named ; also the

families of persons killed, and the widows during widowhood, and minor chil-

dren during minority of persons who died while in the service of such common
carrier.

7. The principal officers of any common carrier from exchanging passes,

franks or tickets with other common carriers for their officers or employees, and

members of their families.

8. Transportation companies from contracting with newspapers for advertising

space in exchange for transportation over their lines to such an extent as may
be agreed upon between the parties for said consideration.

9. Transportation companies, if they so desire, from furnishing transportation

to such agricultural extension and demonstration workers as are engaged in work
in the field in efforts to increase production on the farm and to improve the farm
home, when such workers are actually engaged in the performance of duties

requiring travel.

10. Any common carrier that is operating under lease a railroad in this state,

in which the state owns a majority of the capital stock, from giving free carriage,

according to the contract of lease, to the officers and their families and the com-

mittees of the lessor owning such leased railroad, nor prevent such operating

common carrier from issuing annually free transportation to ex-presidents of

such lessor owning companies and their families in compliance with the contract

of lease entered into by them or according to and for such period of time as may
have been prescribed by any by-laws of the lessor which was in force at the time

such lease was made.
Rev., s. 1105 ; 1899, c. 164, s. 22 ; 1899, c. 642 ; 1901. c. 679, s. 2 : 1901, c. 652 ; 1905. c. .S12

;

1911. CO. 49. 148; 191.3, c. 100; 191.5, c. 215; 1917, cc. 56, 160.

NoTP; See further. Railroads, s. 74.

46. Revision of rates. The commission shall from time to time, and as often

as circumstances may require, change and revise or cause to be changed and
revised any schedules of rates fixed by the commission, or allowed to be charged

by any carrier of freight, passengers, or express, or by any telegraph or tele-

phone company.
Rev., s. 1106 ; 1899, c. 164, s. 7. 245



47 GORPOKATIO^^ COMMISSIO^t_Art. 4 Ch. 21

47. Long and short hauls. It shall be unlawful for any common carrier to

charge or receive any greater compensation in the aggregate for the transporta-

tion of passengers or of like kind of property under substantially similar circum-

stances and conditions for a shorter than for a longer distance over the same line

in the same direction, the shorter being included within the longer distance;

but this shall not be construed as authorizing any common carrier within the

terms of this chapter to charge and receive as great compensation for a shorter

as for a longer distance : Provided, however, that upon application to the com-

mission, such common carrier may in special cases be authorized to charge less

for longer than for shorter distances for the transportation of passengers or

property ; and the commission may from time to time prescribe the extent to

which such designated common carrier may be relieved from the operation of

this section : Provided, that nothing in this chapter contained shall be taken as

in any manner abridging or controlling the rates of freight charged by any
railroad in this state for conveying freight which comes from or goes beyond
the boundaries of the state and on which freight less than local rates on any
railroad carrying the same are charged by such railroads.

Uvv., s. 1107; 1899. c. 164, s. 14; Ex. Sess. 1913, c. 20. s. 9; 1915. c. 17, s. 1.

48. Contracts as to rates. All contracts and agreements between railroad

companies as to rates of freight and passenger tariffs shall be submitted to the

commission for inspection and correction, that it may be seen whether or not

they are a violation of law or of the rules and regulations of said commission,

and all arrangements and agreements whatever as to the division of earnings of

any kind by competing railroad companies shall be submitted to the commission

for inspection and approval in so far as they affect the rules and regulations

made by the commission to secure to all persons doing business with such com-

panies just and reasonable rates of freight and passenger tariffs, and the com-

mission may make such rules and regulations as to such contracts and agree-

ments as may then be deemed necessary and proper, and any such agreements

not approved by the commission, or by virtue of which rates shall be charged

exceeding the rates fixed for freight and passengers, shall be deemed, held and
taken to be violations of this chapter and shall be illegal and void.

Rev., s. 1108 ; 1899, c. 164, s. 6.

49. Rates to be published. All carriers shall, whenever required by the

commission, file with it a schedule of tlieir rates of charges for freight and pas-

sengers, and the commission is authorized and required to publish the rates, or a

summary thereof, in some convenient form for the information of the public,

and quarterly thereafter the changes made in such schedules if they deem it

advisable.

Rev., s. 1109 : 1899, c. 164. s. 7 ; 1907, e. 217, s. 5.

50. Interstate commerce. Upon the complaint of any person or comnuuiity

to the commission of any unjust discrimination or unjust or unreasonable rate

in carrying freight which comes from or goes beyond the boundaries of the state

by any railroad company, whether organized under the laws of this state or of

another state and doing business in this state, the commission shall investigate

such complaint, and if the same be sustained it shall be the duty of the commis-

sion to bring such complaint before the interstate commerce commission for
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redress in accordance with the provisions of the act of Congress establishing the

interstate commerce commission. They shall receive upon application the serv-

ices of the attorney general of the state and he shall represent them before the

interstate commerce commission.

Rev., s. 1110 ; 1899, c. 164, s. 14 ; 1907, c. 469, s. 5.

51, Duplicate freight receipts; charges stated; freight delivered on payment
of charges. All railroad companies shall on demand issue duplicate freight

receipts to shippers in which shall be stated the class or classes of freight shipped,

the freight charges over the road giving the receipt, and so far as practicable

shall state the freight charges over the roads that carry such freight. When the

consignee presents the railroad receipt to the agent of the railroad that delivers

such freight such agent shall deliver the articles shipped upon payment of the

rate charged for the class of freight mentioned in the receipt.

Rev., s. 1111 ; 1899, c. 164, s. 17.

52. Schedule of rates to be evidence. The schedule of rates fixed by statute

or under this article shall, in suits brought against any company wherein is in-

volved the charges of any company for the transportation of any passenger or

freight or cars or unjust discrimination in relation thereto, be taken in all courts

as prima facie evidence that the rates therein fixed are just and reasonable rates

of charges for the transportation of passengers and freights and cars upon the

railroads. All such schedules shall be received and held in all suits as prima
facie evidence, the schedules of the commission without further proof than the

production of the schedules desired to be used as evidence, with a certificate of

the clerk of the commission that the same is a true copy of the schedule prepared

or approved by it for the railroad company or corporation therein named.
Rev., s. 1112 ; 1899, c. 164, s. 7.

Note. For further lefiislation as to rates, see Railroads, .Vrts. 10, 11.

Art. 5. Raileoau Fkeight Rates

53. Classification of articles, commodities and property. For the purposes

of this article all articles, commodities, and property are classified as now pro-

vided and specified by law, or by order or orders of the North Carolina corpora-

tion commission, in numbered and lettered classes and as commodities, subject

to change in classification in the manner which is now or which may be provided

by law.

Ex. Sess. 191.3, c. 20, s. 1.

Note. For further provisions on freif^ht rates, see Railroads, Art. 11.

54. Changes in classification. The corporation commission, or such other

commission as may have conferred upon it by law the powers and duties now
exercised by the North Carolina corporation commission with reference to public

service companies, has the pov.^er to establish a different classification of freight

than that referred to in the preceding section if thereby a more systematic or

uniform method can be secured, in the opinion of such commission; but shall

not, except as provided in this article, increase the rates fixed herein as maxima.
Such commission has the power, if in their judgment it seems just to do so, to

change the percentage relation of other classes of freight than the first class, to

the first class : Provided, it shall not thereby raise the rate on any class, except

in the manner and upon the conditions specified in this article.

E.x. Sess. 191.3, c. 20, s. 2. 247
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55. Maximum rates established. After the twelfth day of December nine-

teen hundred and thirteen, the following specified rates are declared to be rea-

sonable maximum rates to be charged by railroad companies, as common carriers

in the state of North Carolina, for transporting freight wholly within the state,

subject to exceptions or increase only in the manner provided in this article, or

in tlie manner which may hereafter be allowed by law.

Said maximum rates herein established are on first, second, third, fourth, fifth,

and sixth classes, and on Classes A, B, C, D, E, F, H, K, L, M, N, 0, and P,

and also on molasses in barrels and on rough logs of forty thousand pounds per

ear, and on cotton in bales per one hundred pounds, and on fertilizers per ton.

The relation of tlie rates on all classes other than first class are as follows

:

The rate on second-class freight shall be eighty-one per cent of the first-class

rate; the rate on third-class freight shall be sixty-eight per cent of the first class;

the rate of fourth-class freight shall be fifty-two per cent of the first class; the

rate on fifth-class freight shall be forty-four per cent of first class; the rate on

sixth-class freight shall be thirty-five per cent of the first class.

The rate on Class A shall be twenty-nine per cent of the first class ; the rate on

Class B shall be thirty-five per cent of first class; the rate on Class C shall be

thirty-one per cent of first class ; the rate on Class D shall be twenty-five per cent

of the first class; the rate on Class E shall be forty-four per cent of the first

class ; the rate on Class H shall be fifty-two per cent of the first class ; the rate on
Class K shall be twenty-one per cent of first class ; all calculations to be carried

to the nearest half cent ; the rate on Classes F, L. M, N, 0, and P shall be as

specified in the following table :
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The rates so fixed are for the number of miles indicated in the first column,

and for the amount of charge indicated for the respective classes and commodities

opposite the number of miles stated in the first column, and the rates so indicated

for the respective classes are in cents per hundred pounds except where otherwise

indicated by "$" at the head of the column or at the amount of the rate indicated.

The table of rates so fixed as hereinbefore provided and indicated in Exhibit A.

Ex. Sess. 191.S, c. 20, s. 3.

56. Charge based on nearest distance. AVhen the exact distance which prop-

erty is transported is not specified in the foregoing schedule, any common carrier

subject to the provisions of this article shall charge not exceeding the rate speci-

fied in said schedule for the nearest distance.

Ex. Sess. 1913, c. 20. s. 4.

57. Charging or receiving greater rates forbidden. No railroad company
being engaged in the business of common carrier of property within the state

of North Carolina shall charge, take, or receive any sum for carrying property

entirely within the state of North Carolina between initial and terminal points

which are within the state, greater than the amount specified in this article for

the respective classes and commodities, and for the respective distances men-

tioned in said schedule, except in the manner and to the extent and on the condi-

tions mentioned in this article.

Ex. Sess. 1913, c. 20. s. 5.

58. Changes in rates, railroads under and over 75 miles. The corporation

commission, or such other commission or body which may be established by the

laws of the state of North Carolina and upon which the power and jurisdiction

to deal with and make freight rates to be charged by common carriers in the

state of North Carolina may be conferred b,y law, may at any time that it may
appear to its satisfaction that the maximum rates fixed by this article are unrea-

sonable, fix by order of such commission or body such maximum rates, higher or

lower than the maximum rates specified and fixed herein on the line or lines of

any railroad company within the state of North Carolina which does not own,

operate, control, or maintain as much as seventy-five miles of railroad, and such

corporation commission or other commission or body so having jurisdiction and
power conferred upon it by the general assembly of North Carolina to fix rates

may as to any railroad company which does own, maintain, control, or operate

as much as seventy-five miles of railroad fix maximum rates higher or lower than
the maximum rates specified in this article after a period of six months from the

time the rates so specified are put into effect by such railroad company : Pro-

vided, in either of such cases it shall be made to appear to the satisfaction of such
commission or body that, the rates so fixed by this article are unreasonable and
unjust.

Ex. Sess. 191.3, c. 20, s. 6.

59. Application for investigation of rates; appeal; rates pending appeal.

The corporation commission, or such other commission or body upon which
jurisdiction and power may be conferred to fix rates for the transportation of

property to be charged by the railroads doing business in North Carolina, may,
and upon request of any person directly interested in such change shall, under
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rules and regulations fixed by law or prescribed and established by such commis-

sion, hear evidence a§ to the reasonableness of the maximum rates fixed by law,

or by such commission or body, and establish such rates, in the manner prescribed

and allowed by law, as may, in the judgment of said commission, be just, subject

to the limitations fixed by this article ; and from such an order of such commis-

sion any shipper or railroad company directly affected by such order may, imder

rules and regulations prescribed by law, or under reasonable rules and regulations

prescribed by such commission, appeal to the superior court of North Carolina

:

Provided, that pending the appeal of any railroad company from an order of

such commission fixing maximum rates, there shall be no suspension of such order

of such commission.

Ex. Sess. 1913, c. 2^), s. 7.

60. Rates lower than maximum prescribed to be maintained. When any

commodity or particular kind of property is at the time of the ratification of this

article allowed to be shipped at a rate to be charged by any railroad company,

which rate is lower than the maximum rate specified in this article for the ship-

ment of such article, or for the class in which such article is assigned, by lawful

classification at the time of the ratification of this article, or when such article

is not assigned to any class, such rate so charged for the shipment of such com-

modity or property shall be the maximum rate which shall lawfully be charged,

unless the same be raised in the manner and under the circumstances contem-

plated, provided for and allowed by the provisions of this article for an increase

in the maximum rate fixed herein.

Ex. Sess. 1013, c. 20, s. 8. '

61. Joint hauls. Where the shipment of freight is over the line or lines of

two or more independently owned or independently controlled and operated rail-

road companies, and where such shipment originates and stops within the state

of North Carolina, and where the entire haul is within the state of North Carolina,

the maximum rates fixed under the provisions of this article or by order of such

commission as herein provided shall be the maximum rates charged for such

haul, except that in case of shipments of freiglit in less than carload lots, and in

the event of shipment of any class of freights in carload lots, the North Carolina

corporation commission, or such commission having conferred upon it power
and jurisdiction to fix freight rates within North Carolina, may upon the appli-

cation of such company or companies fix as per the maximum amount for the

transfer of such freight from the line of one company to that of another, the
following charges

:

On less than carload lots, not exceeding the following amounts where there

exists or shall be established physical connections between such connecting lines

:

On Class One, five cents per hundredweight ; Class Two, five cents per hundred-
weight ; Class Three, four cents per hundredweight ; Class Four, three cents per

hundredweight ; Class Five, two and one-half cents per hundredweight ; on Class

Six, two and one-half cents per hundredweight ; on Class A, two cents per hun-
dredweight

; on Class B, two and one-half cents per hundredweight ; on Class C,

two cents per hundredweight ; on Class D, two cents per hundredweight ; on
Class E, two and one-half cents per hundredweight ; on Class F, four cents

per barrel ; on Class H, three cents per hundredweight ; on Class K, one and



61 CORPORATION COMMISSIOIS^—Art. 5 Ch. 21

one-half cents per hundredweight ; on Class L, ten cents per ton ; on Class M,
ten cents per ton ; on all carload shipments, fifty cents per car : Provided, that

in no event shall the difference of terminal or transfer charges be an amount
sufficient to make the charge greater than the sum of local charges fixed by law
or by the lawful order of such commission to and from such junction points, and
such commission shall have the power to fix charges for transferring freight

from one line to another where such roads do not connect.

Ex. Sess. 1913, c. 20, s. 10.

62. Rates between points connected by more than one route. When there

is more than one railroad route between given points in North Carolina, and
freight is routed or directed by the shipper or consignee to be transported over a

shorter route, and it is in fact shipped by a longer route between such points,

the rate fixed by law or by such commission for the shorter route shall be the

maximum rate which may be charged, and it shall be unlawful to charge more
for transporting such freight over the longer route than the lawful charge for

the shorter route.

Ex. Sess. 1913, c. 20, s. 11.

63. Action for double of overcharge; penalty. Any railroad company in

the state of North Carolina which shall charge a rate for transporting property

wholly within the state of North Carolina, between terminals within the state,

in excess of that fixed by law or by the lawful order of such commission or board,

and which shall omit to refund the same within thirty days after written notice

and demand of the person or corporation overcharged, shall be liable to an action

for double the amount of such overcharge, and to a penalty of ten dollars per day
for each day's delay after thirty days from such notice, in case of shipments of

less than carload lots, and to a penalty of twenty dollars per day in the event

of shipments of carload lots.

Ex. Sess. 1913. e. 20, s. 12.

64. Double penalty. Any such railroad company so doing business in the

state of North Carolina that shall knowingly charge a rate in excess of that fixed

by law or by such board or commission, for shipments wholly within the state,

shall be subject to a penalty and shall pay double the penalty above prescribed.

Ex. Sess. 1913, c. 20, s. 13.

65. Persons to receive penalties; accounts and receipts kept separate. The
penalties herein j^rovided for shall be payable to the person or corporation who
pays the freight or against whom the freight is charged, and such person or

corporation may sue such railroad company and recover such penalty and the

amount of such overcharge. The commission shall require the railroad companies,

and may require all other such public service companies as are mentioned in

this act, to keep separate the cost of doing interstate and intrastate business in

North Carolina, and to keep separate receipts from the respective classes, and to

direct the manner of keeping the accounts, and to enforce by penalties, contempt

or otherwise as the law provides, obedience to their orders.

Ex. Sess., 1913, c. 20, s. 14.
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66. Minimum carload. In no event shall the minimum carload freight of

any kind be less than is now allowed by law, unless such commission shall allow

it, and it is authorized to fix such minimum weight.

Ex. Sess. 1913. c. 20, s. 15.

67. Complaint that rates are confiscatory; special commission. Should any

one or more of the common carriers affected by the rates prescribed in this act

make representation to the governor of the state that the rates herein provided

are or would be confiscatory or unreasonable, and the governor should be of

the opinion that such complaint is in good faith and that there is good and

sufficient reason for investigating the facts, then the governor shall be and he is

hereby empowered to appoint a special commission of not more than three per-

sons to immediately investigate the facts and make report of their findings to

him. Pending such investigation and report, the governor is hereby authorized

to suspend the operation of this act for a period of not exceeding sixty days upon
recommendation of the special commission herein provided for; and, upon simi-

lar recommendation made, in order to allow time for proper investigation, make
additional suspension for such time as the special commission may recommend
as reasonable and necessary for the completion of the investigation.

Should the special commission herein provided for find that the rates pre-

scribed herein are or would be confiscatory or unreasonable, then said commission

so appointed is hereby authorized and empowered to raise or lower and fix the

rates so as to make them just and reasonable,- and, if said commission is of opinion

that it is wise to do so, to change the classification, and the relationship of the

several classes as established herein, and the rates so fixed shall be promulgated
by the governor filing same with the corporation commission and become effective

and operative from and after sixty days from their promulgation.

A sum not exceeding ten thousand dollars be and the same is hereby appro-
priated as compensation for the special commission herein authorized and the

expenses incident thereto. The governor shall fix the compensation of the com-
mission and the commission shall fix the compensation of the assistants.

Ex. Sess. 191.3, c. 20. ss. 4a, 4b, 4c.

Art. 6. Powers ix Respect to Procedure

68. Witnesses; production of papers; contempt. The corporation commis-
sion shall have the same power to compel the attendance of witnesses, require the

examination of persons and parties, and compel the production of books and
papers, and punish for contempt, as by law is conferred upon the superior courts.

Rev., s. 1067 ; 1899. c. 164. ss. 1, 9, 10.

68a. Witnesses before corporation commission. If any person duly sum-
moned to appear and testify before the corporation commission shall fail or

refuse to testify without lawful excuse or shall refuse to answer any proper
question propounded to him by said commission in the discharge of duty or shall

conduct himself in a rude, disrespectful or disorderly manner before said com-

mission, or any of them deliberating in the discharge of duty, such person shall

be deemed guilty of a misdemeanor, and upon conviction thereof, shall be fined

not less than fifty nor more than one thousand dollars.

Rev., s. 3691 ; 1899, c. 164. s. 10.
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69. Rules of practice. The corporation commission shall prescribe rules of

practice and procedure in all matters before it and in all examinations necessary
to be made under this chapter.

Rev., s. 1068 ; 1899, c. 161, s. 2, subsec. 24.

70. Rules of evidence. In all cases under the provisions of this chapter the

rules of evidence shall be the same as in civil actions, except as provided by this

chapter.

Rev., s. 1069; 189D, c. 104, s. 26.

71. Subpoenas; issuance; service. All subpoenas for witnesses to appear

before the commission or before any one or more of the commissioners, and
notice to persons or corporations, shall be issued by one of the commissioners or

its clerk and be directed to any sheriff, constable or to the marshal of any city

or town, who shall execute the same and make due return thereof as directed

therein under the penalties prescribed by law for a failure to execute and return

the process of any court.

Rev., s. 1070 : 1899. c. 164, s. 10.

72. Service of orders. The clerk of the commission may serve any notice

issued by it and his return thereof shall be evidence of said service ; and it shall

be the duty of the sheriffs and other officers to serve any process, subpoenas and
notices issued by the commissioners, and they shall be entitled therefor to the

same fees as are prescribed by law for serving similar papers issuing from the

superior court.

Rev., s. 1071 : 1899. c. 164. s. 9.

73. Undertakings. All bonds or undertakings required to be given by any

of the provisions of this chapter shall be payable to the state of North Carolina,

and may be sued on as are other undertakings which are payable to the state.

Rev., s. 1072 ; 1899, c. 164,. s. 7.

74. Right of appeal; how taken. From all decisions or determinations made
by the corporation commission any party affected thereby shall be entitled to an

appeal. Before such party shall be allowed to appeal, he shall, within ten days

after notice of such decision or determination, file with the commission excep-

tions to the decision or determination of the comhiission, which exceptions shall

state the grounds of objection to such decision or determination. If any one of

such exceptions shall be overruled, then such party may appeal from the order

overruling the exception, and shall, within ten days after the decision overruling

the exception, give notice of his appeal. When an exception is made to the facts

as found by the commission, the appeal shall be to the superior court in term

time ; otherwise to the judge of the superior court at chambers. The party

appealing shall, within ten days after the notice of appeal has been served, file

with the commission exceptions to the decision or determination overniling the

exception, which statement shall assign the errors complained of and the grounds

of the appeal. Upon the filing of sucli statement the commission shall, within

ten days, transmit all the papers and evidence coiisidered by it, together with

the assignment of errors filed by the appellant, to a judge of the superior court

holding court or residing in some district in which sue!: company operates or tlie
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party resides. If there be no exceptions to any facts as found by the commission,

it shall be heard by the judge at chambers at some place in the district, of which

all parties shall have ten days notice.

Rev., s. 1074; 18<J<). c. 164, ss. 7, 28; 1903, c. 126; 1907, c. 469, s. G; 1913, c. 127, s. 4.

75. Appeal docketed; priority of trial; burden. The cause shall be entitled

"State of North Carolina on relation of the Corporation Commission against

(here insert name of appellant)," and if there are exceptions to any facts found

by the commission, it shall be placed on the civil issue docket of such court and

shall have precedence of other civil actions, and shall be tried under the same

rules and regulations as are prescribed for the trial of other civil causes, except

that the rates fixed or tlie decision or determination made by the commission

shall be prima facie just and reasonable.

Rev., s. 1075 ; 1899, c. 164, s. 7.

Note See this chapter, ss. 42a, 52.

76. Appeal heard at chambers by consent. By consent of all parties the

appeal may be heard and determined at chambers before any judge of a district

through or into which the railroad may extend, or any judge holding court

therein, or in which the person or company does business.

Rev., s, 1076 ; 1899. c. 164, s. 7.

77. Appeal to supreme court. Either party may appeal to the supreme
court from the judgment of the superior court under the same rules and regula-

tions as are prescribed by law for appeals, except that the state of North Carolina

if it shall appeal shall not be required to give any undertaking or make any
deposit to secure the cost of such appeal, and such court may advance the cause

on its docket so as to give the same a speedy hearing.

Rev., s. 1077; 1899, c. 164, s. 7.

78. Judgment of superior court not vacated by appeal. Any freight or pas-

senger rates fixed by the commission, when approved or confirmed by the judg-

ment of the superior court, shall be and remain the established rates and shall

be so observed and regarded by an appealing corporation until the same shall

be changed, revised or modified by the final judgment of the supreme court, if

there shall be an appeal thereto, and until changed by the corporation commission.

Rev., s. 1079: 1899. c. 164, s. 7. *

79. Judgment on appeal enforced by mandamus. In all cases in which,

upon appeal, a judgment of the corporation commission is affirmed, in whole or

in part, the appellate court shall embrace in its decree a mandamus to the appel-

lant to put said order in force, or so much thereof as shall be affirmed.

Rev., s. 1080 ; 1905. c. 107, s. 2.

80. Peremptory mandamus to enforce order, when no appeal. If no appeal

is taken from an order or judgment of the corporation commission within the

time prescribed by law, but the corporation affected thereby fails to put said

order in operation, the corporation commission may apply to the judge riding

the superior court district which embraces "VVake County, or to the resident judge
of said district at chambers, upon ten days notice, for a peremptory mandamus
upon said corporation for the putting in force of said judgment or order; and
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if said judge shall find that the order of said commission was valid and within

the scope of its powers, he shall issue such peremptory mandamus. An appeal
shall lie to the supreme court in behalf of the corporation commission, or the

defendant corporation, from the refusal or the granting' of such peremptory
mandamus.

Kov., s. lOSl ; liK^). c. 107.

81. Fiscal year. The fiscal year for which all reports shall be made which
may be required of any railroad or transportation company by the commission
under this chapter shall end on the thirtieth of June.

Rev., s. 1116 ; 1899, c. 164, s. 28.

Akt. 7. Penalties and Actions

82. For violating rules. If any railroad company doing business in this

state by its agents or employees shall be guilty of a violation of the rules and
regulations provided and prescribed by the commission, and if after due notice of

such violation given to the principal officer thereof, if residing in the state, or,

if not, to the manager or superintendent or secretary or treasurer if residing in

the state, or if not then to any local agent thereof, ample and full recompense

for the wrong or injviry done thereby to any person or corporation as may be

directed by the commission shall not be made within thirty days from the time

of such notice, such company shall incur a penalty for each offense of five hun-

dred dollars.

Rev, .s. 1086 ; 1899, c. 1G4. s. 15.

83. Refusing to obey orders of commission. Any railroad oir other corpora-

tion which violates any of the provisions of this chapter or refuses to conform to

or obey any rule, order or regulation of the corporation commission shall, in

addition to the other penalties prescribed in this chapter, forfeit and pay the

sum of five hundred dollars for each offense, to be recovered in an action to be

instituted in the superior court of Wake County, in the name of the state of

North Carolina on the relation of the corporation commission ; and each day such

company continues to violate any provision of this chapter or continues to refuse

to obey or perform any rule, order or regulation prescribed by the corporation

commission shall be a separate offense.

Rev., s. 1087; 1899, c. 164. s. 2.S.

84. Discrimination between connecting lines. All common carriers subject

to the provisions of this chapter shall according to their powers afford all rea-

sonable, proper and equal facilities for the interchange of traffic between their

respective lines and for the forwarding and delivering of passengers and freights

to and from their several lines and those connecting therewith, and shall not

discriminate in their rates and charges against such connecting lines, and shall

be required to make as close connection as practicable for the convenience of

the traveling public. And common carriers shall obey all rules and regulations

made by the commission relating to trackage.

Rev., s. 1088; 1899, c. 104, s. 21.

85. Failure to make reports. Every officer, agent or employee of any rail-

road company, express or telegraph company who shall willfully neglect or
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refuse to make and furnish any report required by the commission for the pur-

poses of this chapter, or who shall willfully or unlawfully hinder, delay or

obstruct the commission in the discharge of the duties hereby imposed upon it,

shall forfeit and pay five hundred dollars for each offense, to be recovered in an
action in the name of the state. A delay of ten days to make and furnish such

report shall raise the presumption that the same was willful.

Uev.. s. 10S9 ; ISO!), c. KM, s. 18.

86. Offenses by railroads, not otherwise provided for. If any railroad com-

pany shall violate the provisions of tiiis chapter not otherwise provided for, such

railroad company shall incur a penalty of one hundred dollars for each violation,

to be recovered by the party injured.

Rev., s. 1090 : 1899. c. 164, s. 17.

87. Violation of rules, causing injury; damages; limitation. If any rail-

road company doing business in this state shall, in violation of any rule or regula-

tion provided by the commission, inflict any wrong or injury on any person,

such person shall have a right of action and recovery for such wrong or injury,

in any court having jurisdiction thereof, and the damages to be recovered shall

be the same as in an action between individuals, except that in case of willful

violation of law such railroad company shall be liable to exemplary damages:

Provided, that all suits under this chapter shall be brought within one year after

the commission of the alleged wrong or injury.

Rev., s. 1091: 1899. c. 164, .'<. 16.

88. Action for penalty ; when and how brought. An action for the recovery

of any penalty under this chapter shall be instituted in the county in which the

penalty has been incurred, and shall be instituted in the name of the state of

North Carolina on the relation of the corporation commission against the com-

pany incurring such penalty ; or whenever such action is upon the complaint of

any injured person or corporation, it shall be instituted in the name of the state

of North Carolina on the relation of the corporation commission upon the com-

plaint of such injured person or corporation against the company incurring such

penalty. Such action shall be instituted and prosecuted by the attorney general

or the solicitor of the judicial district in which such penalty has been incurred,

and the judge before whom the same is tried shall determine the amount of

compensation to be allowed the attorney general or such solicitor prosecuting

said action for his services, and such compensation so determined shall be taxed

as part of the cost. The procedure- in such actions, the right of appeal and the

rules regulating appeals shall be the same as are now provided by law in other

civil actions.

Rev., s. 1092: 1899. c. 164. s. 15.

89. Remedies cumulative. The remedies given by this chapter to persons

injured shall be regarded as cumulative to the remedies now given or which may
be given by law against railroad corporations, and this chapter shall not be con-

strued as repealing any statute giving such remedies.

Rev., s. 109.3 ; 1899, c. 164, S. 26.



CHAPTER 22

CORPORATIONS
1. Definitions.

1. Deflnitions.

Art. 2. Fohmatiox.

2. How created.

3. Requirements as to certificate of incorporation.
4. When incorporators become corporation.
5. Incorporators act until directors elected.

6. First meeting; notice.

7. Death of incorporators ; vacancy filled.

8. Errors or omissions in certificate of incorporation.
9. Street railways.

10. Security selling companies.
11. Public parks and drives.

12. Word "trust" in corporate name.

Art. S. I'owees and Restrictions.

13. Express powers.
14. By-laws.
15. Implied powers.
16. Banking powers not conferred by this act.

17. Amendments before payment of stock.

18. Amendments, generally.

19. Amendments by charitable, educational, penal, and reformatory corporations.
20. Change of location of principal office.

21. C'ui'ative act; amendments prior to 1901.

22. Amendment or repeal of this chapter: a part of all chapters.
23. Name must be displayed.
2-1 Resident process agent.
25. Corporate conveyances; when void as to torts.

26. Conditional sale contracts.

27. Mortgaged property subject to execution for labor, clerical service, and torts.

28. Gas, electric, and power companies.
29. Trust companies and word "trust."

30. Actions by attorney-general to prevent ultra \ires acts. etc.

Art. 4. Directors anii Officers.

31. Directors.
32. Officers, agents, and vacancies.

33. Books to be audited on request of stockholders.

34. Loans to stockholders.

35. Reports to corporation commission.
36. Secretary of state may call for special reports.

37. Secretary of state to publish list of corporations created.

38. Liability of officers failing to make reports or making false reports.

39. Liability for fraud.

40. Joint and several liability of officers, etc. ; contribution.
41. Officer paying may enforce exoneration against corporation.
42. Assets of corporation first exhausted.

Art. 5. Capital Stock.

43. Classes of stock.

44. Stock to be paid in money or money's worth ; issue for labor or property.
45. Stock issued for property; how value ascertained; how stock reported.

46. C(uisti'Uction companies building railroads, etc.. may take stock therein ; ]

issued, valued, and I'ciiorted.

47. Inability for unpaid stock.

48. Decrease of capitjil stock.

49. Certificates and duplicates.
5<». Action to compel issuance of (lui)licate certificates.
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51. Transfer of shares.
52. Asse.ssments, sale, and notice.

5.3. One corporation may purchase stoclc, etc.. of another.
54. Mutual corporations may create stock.

Art. 6. Meetings, Elections, and Dtvidends.

55. Place of stockholders' and directors' meetings.
56. Meeting called by three stockholders.
57. Transfer and stock books.
58. Directors to produce books at election.

59. Superior court may require production.
60. Votes stockholders entitled to ; cumulative voting.

61. Stock held by fiduciary, pledgor, life tenant, or cor])orati<)n.

62. Election of directors.

63. Failure to hold election.

64. .Jurisdiction of superior court over elections.

65. When dividend declared.

66. Dividends from profits only; directors' liability for impairing capital,

Art. 7. Foreign Corporations.

67. Powers existing independently of permission to 'do business.

68. Requisites for permission to do business.

Art. 8. Dissolution.

69. Voluntary, generally.

70. Liability of stockholders.
71. Voluntary, before payment of stock.

72. Involuntary, at instance of private persons.
73. Involuntary, by stockholders.
74. Involuntary, by attorney-general.

75. Forfeiture or dissolution for failure to organize or act.

75a. Forfeiture for nonuser by hydro-electric companies.
76. Involuntary, by bankruptcy.
77. When franchises forfeited by neglect, etc.. corporation dissolved.

78. Service of summons in action for dissolution.

79. Corporate existence continued three years.

SO. Directors to be trustees
;
powers and duties.

81. Jurisdiction of superior court.

82. Injunction; notice and undertaking.
83. Wages for two months a lien on assets.

84. Distribution of funds.
So. Debts not extinguished nor actions abated.
8(i. Copy of judgment to be filed with secretary of state ; costs.

Art. 9. Execution.

87. How issued ;
pi'operty subject to execution.

88. Agent must furnish information as to property to officer.

89. Shares of stock subject to; agent must furnish information.
90. Debts due corporation subject to; duty and liability of agent.

90a. Violation of three preceding sections misdemeanor.
91. Proceedings where custodian of corporate books is a nonresident.
92. Duty and liability of nonresident custodian.

Art. 10. Receivers.

93. Appointment and removal.
94. Powers and bond.
95. Title and inventory.
96. May send for persons and papers

;
penalty for refusing to answer.

97. Proof of claims ; time limit.

98. Report on claims to court ; exceptions and jury trial.

99. Property sold pending litigation.

100. Compensation and expenses.
101. Debts provided for, receiver discharged.
102. Reorganization.
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Art. 11. Fees and Taxes.

103. Filing fees.

104. Fees to secretary of state and clerk of superior court.

105. Corporate property in receiver's hands liable for taxes.

Art. 12. Reorganization.

106. Corporations whose property and franchises sold under order of court or

execution.
107. New owners to meet and organize.

108. Certificate to be filed with secretary of state.

109. Effect on liens and other rights.

A];t. 1. Defiisiitioxs

1. Definitions. The following words and phrases where used in this chap-

ter, unless differently defined or described, have the meanings and references

stated below

:

1. "Corporation" refers to a corporation which may be created and organized

under this chapter, or under any other general or any special act.

2. "Certificate of incorporation" is the instrument filed by the incorporators

and by which the corporation is formed.

3. The words "special act" refer to the act of the legislature enacted for the

purpose of creating the corporation.

4. The word '

' charter
'

' means either
'

' certificate of incorporation " or " special

act,
'

' together wdth all appropriate parts of this chapter and its amendments.
5. "Court," "superior court," or "judge of the superior court" means the

judge of the superior court resident in the district or holding the courts of the

district in which the corporation affected has its principal place of business.

6. '
' Receiver

'

' as used in this chapter includes receivers and trustees appointed

by the court, as herein provided.

Kev.. ss. 1186, 1222, 1247; Code. s. 668: 1901, c. 2, ss. 7. 74. 111.

Akt. 2. Formation

2. How created. Three or more persons who desire to engage in any busi-

ness, or to form any company, society, or association, not unlawful, except

railroads, other than street railways, or banking or insurance, or building and
loan associations, may be incorporated in the following manner only (except

in those cases where, in the judgment of the legislature, the object of the corpora-

tion cannot be attained under the general law, and in all such cases the act

creating the corporation shall contain a preamble, in which shall be set forth

specifically and definitely the particular object of the corporation, or provision

in the proposed charter, which cannot be attained under the general law) :

Such persons shall, by a certificate of incorporation, under their hands and seals,

set forth

—

1. The name of the corporation. No name can be assumed already in use by
another domestic corporation, or so similar as to cause uncertainty or confusion,

and the name adopted must end with the word "company," "corporation," or
'

' incorporated.
'

'

2. The location of its principal office in the state.

3. The object or objects for which the corporation is to be formed.
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4. The amount of the total authorized capital stock, the number of shares

into which it is divided, the par value of each share, the amount of capital stock

with which it will commence business, and, if there is more than one class of

stock, a description of the different classes, with the terms on which the respective

classes of stock are created. The provisions of this subsection shall not apply to

religious, charitable, or literary corporations, unless they desire to have a capital

stock. If they desire to have no capital stock, that fact and the conditions of

membership shall be stated.

5. The names and jiostoffice addresses of the subscribers for stock and the

number of shares subscribed for by each ; the aggregate of the subscriptions shall

be the amount of capital with which the corporation will commence business.

If there is to be no capital stock, the certificate must contain the names and post-

office addresses of the incorporators.

6. The period, if any, limited for the duration of the corporation.

7. The certificate of incorporation may also contain any provision, consistent

with the laws of this state, for the regulation of the affairs of the corporation, or

creating, defining, limiting and regulating its powers, directors, and stockholders,

or any class or classes of the latter.

Kev.. s. li:^7: Code. s. «77 : issri, «•. 19. 190; 1889. c. 170; 1891. e. 257; 1893, oc. l.'44.

.318; 1897, c. 204; 1.S99, c. GIS ; 1901, c. 2. s. S, cc. (i, 41, 47; 1903, c. 4.53; 1911. c. 213, s. 1;
1913. c. .5, s. 1.

3. Requirements as to certificate of incorporation, Tlie certificate of incor-

poration shall be signed by the original stock subscribers, or a majority of them,

and must be acknowledged before an officer duly authorized Tinder the laws of

this state to take the proof or acknowledgment of deeds. The certificate shall

then be filed in the office of the secretary of state, and there remain of record,

and he shall, if it is in accordance with law, cause it to be recorded in his office

in a book to be kept for that purpose and known as the Corporation Book. Upon
the payment of the organization tax and fees, the secretary of state shall certify

under his official seal a copy of the certificate of incorporation and probates,

which certified copy shall be forthwith recorded in the office of the clerk of the

superior court of the county where the principal office of the corporation in this

state is, or is to be, established, in a book to be known as the Record of Incorpora-
tions. The certificate, or a copy thereof, duly certified by the secretary of state,

or by the clerk of the superior court of the county in which it is recorded, is

evidence in all courts and places, and in all judicial proceedings is prima facie

evidence of the complete incorporation and organization of the corporation pur-
porting thereby to have been established.

Rev., s. 1139 ; Code. ss. 678. 679, 082 ; 1901, c. 2, s. 9 ; 1903, c. 343.

4. When incorporators become corporation. From the date the certificate

of incorporation is filed in the office of the secretary of state, the stock subscribers,
their successors and assigns, are a body corporate by the name specified in the
certificate, subject to amendment and dissolution as provided in this chapter.

Rev., s. 1140; 1901. o. 2. s. 10.

5. Incorporators act until directors elected. Until directors are elected

the signers of the certificate of incorporation shall have the direction of the
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affairs of the corporation, and may take proper steps to obtain the necessary

subscription to stock and to perfect the organization of the corporation.

Rev., s. 1141; 1901. c. 2, s. 11.

6. First meeting; notice. The first meeting of every corporation shall be

called by a notice, signed by a majority of the incorporators, designating the

time, place, and purpose of the meeting, which notice shall be published at least

two weeks before the meeting, in a newspaper of the county where the corporation

is established ; or the meeting may be called without publication, if two days
notice is personally served on all the incorporators ; or if all the incorporators in

writing waive notice and fix a time and place of meeting, no notice or publica-

tion is required.

Rev., s. 1142: Code. s. 665: 1901, c. 2, s. 18.

7. Death of incorporators; vacancy filled. When one or more of the in-

corporators of any corporation die before the corporation has been organized

pursuant to law, the survivor or survivors may, in writing, designate others who
may take the place and act instead of the deceased, in the organization ; and the

organization so effected by their aid is as effectual in law as if it had been

effected by all the original incorporators.

Rev., s. 1143: 1901. e. 2. s. ?,(>.

8. Errors or omissions in certificate of incorporation. AVhenever in the

certificate of incorporation under any general law there is an error or omission

in the recital of the act under which the corporation is created or an error or

omission of any matter required to be stated therein, it is lawful for the corpora-

tion to correct the error or supply the omission in the following manner : The
board of directors shall pass a resolution declaring that the error or omission

exists and that the corporation desires to correct it, and shall call a meeting of the

stockholders to take action upon the resolution. The stockholders meeting shall be

held upon such notice as the by-laws provide, and in the absence of such provision

upon ten days notice, given personally or by mail. If two-thirds in interest of

all the stockholders vote in favor of the correction of the error or omission, a certi-

ficate of their action shall be made and signed by the president and secretary

imder the corporate seal ; which certificate shall be acknowledged as in the case

of deeds of real estate, and, together with the written consent in person or by
proxy of two-thirds in interest of all the stockholders of the corporation, shall

be filed in the office of the secretary of state. Upon the filing thereof, in con-

formity with this section, the certificate of incorporation has the same force and
effect as if it had been originally drafted in conformity with the amendment so

made.

Rev., s. 1144: 1901, c. 2. s. 109.

9. Street railways. Corporations may be organized untler the provisions of

this chapter for the purpose of building, maintaining or operating street rail-

ways. The term street railways, wherever used in this chapter, includes railways

operated either by steam or electricity, or other motive power, used and operated

as means of communication between different points in the same municipality,

or betw^een points in municipalities lying adjacent or near to each other, or

between the municipality in which is the home office of the company and the
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territory contiguous thereto, and such railways may carry and deliver freights.

No such railway may operate a line extending in any direction more than one

hundred miles from the municipality in which is located its home office, or in

any city or town without the consent of the municipal authorities thereof.

Rev., s. 11.38 ; 1901. cc. 6, 41 : 190.3, c. 350 ; Ex. Sess. 1913, c. 70, s. 1.

10. Security selling companies. Corporations may be formed under the

provisions of this chapter, to conduct the business of selling securitis and

bonds of any kind, including its own bonds and choses in action, on the partial

payment, installment, or other plan of payment, and to loan money on mortgage,

personal, or other security, and to collect interest in advance on the same, and
to charge a fee of $1 for investigating the loan, but no fee shall be charged for a

renewal of the loan. A corporation chartered by another state or by a foreign

state, kingdom, or government, having in its charter the power to conduct the

business described in this section, may become domesticated in this state in the

manner and upon the terms and conditions provided in section 68 of this

chapter; but such company must also file with the secretary of state a state-

ment, verified by its president and secretary, showing that its paid-up cash

capital is at least $100,000 and that it has complied with all the requirements of

the laws of the state of its creation. The business of such corporation in this

state is restricted to the business described in this section. Such corporation

is liable to pay the franchise tax imposed by section 84 of the chapter entitled

Taxation, and also an ad valorem tax on all of its real and personal property

situate in this state. No foreign corporation domesticated under this section is

required to pay any other taxes or license fees than those named herein.

1909. c. 502; 1915. c. 180.

11. Public parks and drives. Three or more persons may be incorporated

iinder this chapter for the piirpose of creating and maintaining pixblic parks

and drives. It is not necessary, however, to set forth in the certificate of incor-

poration of any corporation created for such purpose the amount of authorized

capital stock, the number of shares into which the same is divided, the par value

of such stock, or the amount of capital stock with which it will commence
business. Any corporation created hereunder shall have full power and authority

to lay out, manage, and control parks and drives within the state, under such

rules and regulations as the corporation may prescribe, and shall have power to

purchase and hold property and take gifts or donations for such purpose. It

may hold property and exercise such powers in trust for any town, city, town-

ship, or county, in connection with which said parks and drives shall be main-

tained. Any city, town, township, or county, holding such property, may vest

and transfer the same to any such corporation for the purpose of controlling and
maintaining the same as public parks and drives under such regulations and
subject to such conditions as may be determined upon by such city, town, town-

ship, or county. All such lands as the corporation may acquire shall be held in

trust as public parks and drives, and shall be held open to the public under such

rules, laws, and regulations as the corporation may adopt through its board of

directors ; and it shall have power and authority to make and adopt all such
laws and regulations as it may determine upon for the reasonable management
of such parks and drives. All property owned by it and appropriated exclu-
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sively for public parks and drives shall not be subject to taxation, and no such

corporation shall be liable in damages on account of the construction or mainte-

nance of any such parks or drives,

mil, c. 155. ss. 1. 2. ?,. 4.

12. Word "trust" in corporate name. No corporation may be chartered

under the laws of North Carolina with the word "trust" as a part of its name,

excejDt those reporting to and under the supervision of the corporation commis-

sion; nor may any corporate name be amended to include the word "trust"
unless the corporation is under such supervision.

1915. c. 196, 8. 2.

Art. 3. Powers axd RESTKicxioiSfs

13. Express powers. Every corporation has power

—

1. To have succession, by its corporate name, for the period limited in its

charter, and when the charter contains no time limit, for a period of sixty years.

2. To sue and be sued in any coiirt.

3. To make, use, and alter a common seal.

4. To purchase, acquire by devise or bequest, hold and convey real and per-

sonal property in or out of the state, and to mortgage the same and its franchises.

5. To elect and appoint in such manner as it determines to be proper, all neces-

sary officers and agents, fix their compensation, and define their duties and

obligations. And when there devolves upon an officer or agent of a corporation

such duties and responsibilities that a financial loss would result to the corpora-

tion from the death and consequent loss of the services of such officer or agent,

the corporation has an insurable interest in, and the power to insure the life of,

tlie officer or agent for its benefit.

6. To conduct business in this state, other states, the District of Columbia, tlie

territories, dependencies and colonies of the United States, and in foreign coun-

tries, and have offices in or out of the state.

7. To make by-laws and regulations, consistent with its charter and the laws

of the state, for its own government, and for the due and orderly conduct of

its affairs and management of its property.

8. To wind up and dissolve itself, or be wound up and dissolved, in the mannei*

hereafter mentioned.

Rev., s. 112S; Code. ss. 063, 666, 691, 692. 693; 1893, c. 1.59: 1901, e. 2. s. 1 ; 1909, e.

.507, s. 1.

14. By-laws. A corporation may, by its by-laws, when consistent with its

charter, determine the manner of calling and conducting all meetings ; the num-
ber of members that constitutes a quorum, but in no case shall more than a

majority of shares or amount of interest be required to be represented at any
meeting in order to constitute a quorum, and if the quorum is not so determined

by the corporation, a majority in interest of the stockholders, represented either

in person, or by proxy, constitutes a quorum ; the number of shares that will

entitle the members to one or more votes ; the mode of voting by proxy ; the

mode of selling shares for the nonpayment of assessments ; the tenure of office

of the several officers, and the manner in which vacancies in any of the offices

shall be filled till a regular election, and they may annex suitable penalties
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to such by-laws, not exceeding in any case the sum of twenty dollars for any one

offense. The power to make and alter by-laws is in the stockholders, but a

corporation may, in the certificate of incorporation, confer that power upon the

directors. By-laws made by the directors under powder so conferred may be

altered or repealed by the stockholders.

Kev.. ss. 1145. IHG: I'ode. s. (!64 ; 1!M)1. e. 2. ss. 12, l.'l.

15. Implied powers. In addition to the powers eninnerated in the two

preceding sections, and the powers specified in its charter, every corporation,

its officers, directors and stockholders, possess all the powers and privileges con-

tained in this chapter so far as they are necessary or convenient to the attainment

of the objects set forth in such charter, and shall be governed by the provisions,

and be subject to the restrictions and liabilities in this chapter contained, so far

as they are applicable to and not inconsistent with such charter ; and no corpora-

tion maj^ possess or exercise any other corporate powers, except such incidental

powers as are necessary to the exercise of the powers so given. Nothing in this

chapter shall authorize or empower corporations organized under this chapter

to lease, operate, maintain, manage or control any railroad except street railways.

Kev.. s. 1129; Coilt". s. 701; ls<)7. c. 204: 1901, c. 2, s. 4 ; 1001. c. 6.

16. Banking powers not conferred by this act. No corporation created

under the i:)rovisions of this chaj^ter shall havethe power to carry on the business

of discounting bills, notes or other evidences of debt, of receiving deposits of

money, of buying gold or silver bullion or foreign coins, of buying and selling

bills of exchange, or of issuing bills, notes or other evidences of debt, upon loan,

or for circulation as money ; but in the transaction of its business it may make and
take and indorse, when necessary, all such bonds, notes and bills of exchange as

the business may require.

Rev., s. 1134: Code. s. 0S4 : inOl, c. 2. s. .j.

17. Amendments before payment of stock. The incorporators of a corpora-

tion, before the payment of any part of its capital, may file with the secretary of

state an amended certificate of incorporation, duly signed and acknowledged by
the incorporators named in the original certificate, changing the original certifi-

cate of incorporation in whole, or in part, w^hich amended certificate takes the

place of the original one, and when recorde'd in the proper county is deemed to

have been filed and recorded on the date of filing and recording the original

certificate. The officers are entitled to the same fees for filing and recording the

amended certificate of incorporation as if it were original; but there shall be

charged no additional organization tax, except when the certificate is amended by
increasing the capital stock, in which event such tax shall be paid upon the

increase.

Rev., s. 1174: 1901, c. 2, s. 28.

18. Amendments, generally. A corporation, whether organized under a

special act or general laws, and which might now be created under the provisions

of this chapter, may, in the manner set out below

:

1. Change the nature or relinquish one or more branches of its business, or

extend its business to such other branches as might have been inserted in its

original certificate of incorporation.

2. Change its name.

267



18 COKPOKATIOXS—AiiT. 3 Ch. 22

3. Extend its corporate existence, but if such corporation possesses powers,

franchises, privileges or immunities, which could not be obtained under this

chapter, such extension does not continue, renew or extend any of the same, but
they are waived and abandoned by the filing of the certificate of extension.

4. Increase or decrease its capital stock.

5. Change the par value of the shares of its capital stock.

6. Create one or more classes of preferred stock.

7. Make any other desired amendment. In all cases the certificate of amend-
ment can contain only such provisions as could be lawfully and properly inserted

in an original certificate of incorporation filed at the time of making the amend-
ment.

The board of directors shall pass a resolution declaring that the amendment is

advisable, and call a meeting of the stockholders to take action thereon ; the

meeting shall be held upon such notice as the by-laws provide, and in the absence

of such provision upon ten days notice, given personally or by mail ; if two-thirds

in interest of each class of the stockholders with voting powers vote in favor of

the amendment, a certificate thereof shall be signed by the president and secre-

tary, under the corporate seal, acknowledged as in the case of deeds to real

estate, and this certificate, together with the written assent, in person or by
proxy, of said stockholders, shall be filed and recorded in the office of the secre-

tary of state. Upon such filing the secretary of state shall issue a certified copy

thereof which shall be recorded in the office of the clerk of the superior court of

the coiinty in which the original certificate of incorporation is recorded, and
thereupon the certificate of incorporation is amended accordingly. The certifi-

cate of the secretary of state, under his official seal that such certificate of amend-

ment and assent have been filed in his office is evidence of the amendment in all

courts and places. A corporation which cannot now be created imder the provi-

sions of this chapter may in like manner increase or decrease its capital stock,

or change its name.

Rev., ss. 1175, 1178; 1893, c. 380: 1899, c. 618; 1901, o. 2, ss. 29, 30, 37: 1903, c. 51G.

19. Amendments by charitable, educational, penal or reformatory corpora-

tions. A charitable, educational, penal, or reformatory corporation not under

the patronage or control of the state, whether organized under a special act or

general laws, may change its name, extend its corporate existence, change the

manner in which its directors, trustees or managers are elected or appointed,

abolish its present method of electing such officers and create a different method

of election, and generally reorganize the manner of conducting such corporation,

and make any other amendment of its charter desired in the following manner

:

The board of directors, trustees, or managers shall pass a resolution declaring

that the amendment is advisable, and call a meeting of trustees, managers, and

directors to take action thereon. The meeting shall be held upon such notice

as the by-laws provide, and in the absence of such provision, upon ten days

notice given personally or by mail. If two-thirds of the directors, trustees, or

managers of the corporation vote in favor of the amendment, a certificate thereof

shall be signed by the president and secretary under the corporate seal acknowl-

edged as provided in the case of deeds to real estate, and such certificate, together

with the written assent in person or proxy of two-thirds of the directors, trustees

or managers, shall be filed and recorded in the office of the secretary of state, and
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upon filing it, he shall issue a certified copy thereof, which shall be recorded in

the office of the clerk of the superior court of the county in which the original

certificate of incorporation is recorded, or in which the corporation is doing busi-

ness, and thereupon the certificate of incorporation shall be deemed amended
accordingly. Such certificate of amendment may contain only such provision

as it would be lawful and proper to insert in an original certificate of incorpora-

tion made at the time of making the amendment, and the certificate of the secre-

tary of state, under his official seal, that such certificate and assent has been filed

in his office shall be taken and accepted as evidence of such amendment in all

courts.

1917, c. 6ii. s. 1.

20. Change of location of principal office. The board of directors of a cor-

poration organized under the laws of this state may, by resolution adopted at a

regular or special meeting by a two-thirds vote of its members, change the loca-

tion of the principal office of the corporation in the state. A copy of the resolu-

tion, signed by the president and secretary of the corporation and sealed with

the corporate seal, shall be filed in the office of the secretary of state. No certifi-

cate need be filed of the removal of an office from one point to another in the

same town, city, or township.

Rev., s. 1176; 1901, c. 2, s. 31.

21. Curative act; amendments prior to 1901. All amendments to the plan

of incorporation of any corporation organized under the provisions of the general

laws of North Carolina prior to the passage of the act entitled "An act to revise

the corporation law of North Carolina," being chapter two, public laws of nine-

teen hundred and one, are declared to be valid in all respects, whether such

amendments were made in accordance with the provisions of chapter three

hundred and eighty of the public laws of eighteen hundred and ninety-three or

in accordance with the provisions of chapter two of the public laws of nineteen

hundred and one ; but no amendment shall be validated by this section unless

it is an amendment of such nature as is authorized to be made under the provi-

sions of chapter two of the public laws of nineteen hundred and one.

Rev. s. 1248; 1905, c. 316.

22. Amendment or repeal of this chapter; a part of all charters. This

chapter may be amended or repealed by the legislature, and every cori)oration

is bound thereby ; but such amendment or repeal shall not take away or impair

any remedy against the corporation, or its officers, for any liability which has

been previously incurred. This chapter and all amendments are a part of the

charter of every corporation formed hereunder, so far as the same are applicable

and appropriate to the objects of the corporation.

Rev., s. 1136; 1901, c. 2, s. 7.

23. Name must be displayed. The name of every corporation must be at

all times conspicuously displayed at the entrance of its principal office in this

state, and in default thereof for sixty days the corporation is liable to a penalty

of one hundred dollars, to be recovered with costs, by the state, in an action

to be prosecuted by or under the direction of the attorney general.

Rev., s. 1242; 1901. c. 2, s. 50.
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24. Resident process agent. Every corporation having property or doing

"business in this state, whether incorporated under its laws or not, shall have an

officer or agent in the state upon whom process in all actions or proceedings

against it can be served. A corporation failing to comply with the provisions of

this section is liable to a forfeiture of its charter, or to the revocation of its

license to do business in this state. In the latter event, process in an action or

proceeding against the corporation, may be served upon the secretary of state by
leaving a true copy thereof with him, and he shall mail the copy to the president,

secretary or other officer of the corporation, upon whom, if residing in this state,

service could be made. For this service to be performed by the secretary, he

shall receive a fee of fifty cents, to be paid by the party at whose instance the

service was made.

Rev., s. 1243; 1901. c. .5.

25. Corporate conveyances; when void as to torts. Any corporation may
convey lands, and other property which is transferable by deed, by deed sealed

with the common seal and signed in its name by the president, a vice president,

presiding member or trustee, and two other members of the corporation, and

attested by a witness or by deed sealed with the common seal and signed in its

name by the president, a vice president, presiding member or trustee, and

attested by the secretary or assistant secretary of the company. But any con-

veyance of its property, whether absolutely or upon condition, executed by a

corporation, is void as to torts committed by such corporation prior to the execu-

tion of said deed, if persons injured, or their representatives, commence proceed-

ings or actions to enforce their claims against said corporation within sixty days

after the registration of said deed as required by law.

Rev., s. 11.30; Code, s. 685; 1891, c. 118; 1893, c. 9.5, s. 2; 1899. c. 2.35, s. 17; 1901,

c. 2, s. 2 ; 1903, c. 660, s. 1 ; 1905, c. 114.

Note. For forms of ackuowledsments by corporations, see Probate and Registration,

s, 34.

26. Conditional sale contracts. Contracts, in writing, for the purchase of

personal property by corporations, providing for a lien on the property or the

retention of the title therefo by the vendor as a security for the purchase price,

or any part thereof, are sufficiently executed if signed in the name of the corpo-

xation by the president, secretary or treasurer in his official capacity, and may
be acknowledged and ordered to registration as is provided by law for the execu-

tion, acknowledgment and registration of deeds by natural persons.

1<K)9, e. 335, s. ].

27. Mortgaged property subject to execution for labor, clerical services and

torts. Mortgages of corporations upon their property or earnings cannot exempt

said property or earnings from execution for the satisfaction of any judgment
obtained in courts of the state against such corporations for labor and clerical

services performed, or torts committed whereby any person is killed or any per-

son or property injured.

Rev., .s. 1181; Code, s. 1255; 1897, c. .3.34; 1901, c. 2, s. 3; 1915, e. 201, s. 1.

28. Gas and electric power companies. Gas and electric light and power
companies have power to lay, extend, construct, erect, maintain, repair and
remove all necessary or convenient towers, poles, cable wires, conductors, lamps,

fixtures, appliances, and appurtenances upon, through and over any roads,
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streets, avenues, lanes, alleys and bridges within and near any city, town or

village where said company is located ; and all such roads, streets, lanes, alleys

and bridges shall be left in as good condition as they were in at the time of using

them as aforesaid : Provided, that the rights and privileges conferred in this

section shall not be exercised unless the authorities of such city, town or village

first give their consent, and afterwards the said authorities shall have full power

to control the location of all towers, poles, wires, conductors and all other fixtures,

appliances and appurtenances belonging to or operated by any of said companies.

Iter., s. 113;J; issi) (IT.), c. 35. s. J.

29. Trust companies and word "trust." No person, firm, association or

corporation domiciled in the state of North Carolina, except corporations report-

ing to and under the supervision of the corporation commission of this state may
therein advertise any sign as a trust company or in any way solicit or receive

deposits or transact business as a trust company, or use the word "trust" as a

part of his or its name or title. This section shall not prevent any individual as

such, from acting in any trust capacity as heretofore. A violation of this section

is a misdemeanor and on conviction the offender shall be fined not exceeding five

hundred dollars for each ofi'ense.

1915. c. 19(i. s. a.

30. Actions by attorney-general to prevent ultra vires acts, etc. In tlie

following cases the attorney-general may, in the name of the state, upon his own
information, or upon the complaint of a private party, bring an action against

the offending parties for the purpose of

—

1. Restraining by injunction a corporation from assuming or exercising any
franchise or transacting any business not allowed by its charter.

2. Restraining any person from exercising corporate franchises not granted.

3. Bringing directors, managers, and officers of a corporation, or the trustees

of funds given for a public or charitable purpose, to an account for the manage-
ment and disposition of the property confided to their care.

4. Removing such officers or trustees upon proof of gross misconduct.

5. Securing, for the benefit of all interested, the said property or funds.

6. Setting aside and restraining improper alienations of the said property or

funds.

7. Generally compelling the faithful performance of duty and preventing all

fraudulent practices, embezzlement, and waste.

Revisal. s. 1197; Code, ss. 007. 686: 1901. c. !.>. s. 107.

\kt. 4. Directors axd Offickks

31. Directors. The business of every corporation shall be managed by its

directors, who must be at least three in number, and at all times bona fide stock-

holders in case the corporation is one issuing stock. A corporation may, by its

certificate of incorporation or by-laws, determine the number of shares a stock-

holder must own to qualify him as a director. The directors shall be chosen

anmially by the stockholders at the time and place provided in the by-laws, and
shall hold office for one year and until others are chosen and qualified in their

stead ; but by so providing in its certificate of incorporation, a corporation may
classify its directors in respect to the time for which they will severally hold
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office, the several classes to be elected for different terms, but no class may be
elected for a shorter period than one year, or for a longer period than five years,

and the term of office of at least one class must expire in each year. A corpora-

tion which has more than one kind of stock, may, by so providing in its certificate

of incorporation, confer the right to choose the directors of any class upon the

stockliolders of such class, to the exclusion of the others. One director of every

corporation of this state shall be, and only one need be, an actual resident of the

state, notwithstanding the provisions of the charter or any other act.

Eevisal, ss. 1147, 1148 ; 1901, c. 2, ss. 14, 44.

32. Officers, agents, and vacancies. Every corporation organized under this

chapter shall have a president, secretary, and treasurer, to be chosen either by
the directors or stockholders, as the by-laws direct, and they shall hold office

until others are chosen and qualified in their stead ; the president shall be chosen

from among the directors ; the secretary shall record all the votes of the corpora-

tion and directors in a book to be kept for that purpose, and perform such other

duties as are assigned to him ; the treasurer may be required to give bond for the

faithful discharge of his duty in such sum, and with such surety, or sureties, as

are required by the by-laws. Any two of these offices may be held by the same
person, if the body electing so determine. The corporation may have such other

officers and agents, who shall be chosen in the manner and hold office for the

terms, and upon the conditions prescribed by the by-laws or determined by the

board of directors. Any vacancy occurring among the directors, or in the office

of president, secretary or treasurer, shall be filled in the manner provided for in

the by-laws; in the absence of such provision the vacancy shall be filled by the

board of directors.

Rev., ss. 1149, 1150, 1151; 1901, c. 2, ss. 1.5, 16, 17.

33. Books to be audited on request of stockholders. Upon request of twenty-

five per cent of the stockholders, or of any stockholder or stockholders owning

twenty-five per cent of the capital stock, of a private corporation organized

under the laws of North Carolina and doing business in this state, it is the duty

of the officers of the corporation to have all of its books audited by a competent

accountant, so that its financial status may be ascertained. Upon refusal or

failure of the corporation to commence the au.diting of its books within thirty

days after such request, the requesting stockholder or stockholders, after ten

days notice to the corporation, may apply to the judge of the district, or to the

judge holding the courts of the district, in which the corporation has its residence,

either at chambers or term time, at any place in the district, and the judge shall

appoint an auditor and require the books to be audited at the expense of the

corporation. The officers of the corporation shall render to the auditor any
assistance or information they can, and give him access to all of the assets, books,

papers, etc., relating to the affairs of the corporation, in order that a proper audit

may be made. Upon completion of the audit the auditor shall render a statement

to the corporation, and to the petitioning stockholder or stockholders.

1011. c. 174, s. 1; 191.-]. C-. 70, s. 1.

34. Loans to stockholders. No loan of money may be made to a stockholder

or officer of a corporation, and if any is made, the officers who made it or assented

1
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thereto, are jointly and severally liable, to the extent of such loan and interest,

for all the debts of the corporation until the repayment of the sum loaned.

Kev.. s. 1160 ; 1901, c. 2, s. 53.

35. Reports to corporation commission. In addition to the information re-

quired to be given in the annual report of corporations to the corporation com-

mission under the provisions of the Revenue and Machinery Acts, spaces shall

be provided in such manner as the corporation commission deem proper so that

each corporation, whether stock or nonstock, shall report whether the stock, if

any, issued by it was issued for cash or for purchase of property, designating

what property, the names of all the directors and officers, with the date of the

election or appointment, terms of office, residence and postoffice address of each,

the character of its business, and the name of the agent in charge thereof upon
whom process against the corporation may be served ; but this shall not prevent

service of process on other agents authorized by law. This information, together

with the amount of stock issued and outstanding by the corporation, shall be

available to the public upon application to the corporation commission. After

these reports have been made to the corporation commission and the excess tax

thereon has been computed and determined, it is the duty of the corporation com-

mission to certify a list of such corporations, showing amount of stock issued by
each, whether owing an excess tax or not, to the state treasurer, who shall add
to such excess tax, if any, the amount due by the corporation on account of fran-

chise tax, and forward a statement of such indebtedness to the corporation for

payment, under the penalties provided by law. Every corporation failing to

comply with the provisions of this section shall forfeit to the state $100, to be

collected by the sheriff of the county where the principal office of the corporation

,is situated, in a civil action to be brought before a justice of the peace, and when
collected shall be remitted by the sheriff to the corporation commission, after

deducting his cost as allowed by law, which he shall collect in addition to the

penalty.

1913. c. 198. ss. 1. -2. 3.

36. Secretary of state may call for special reports. The secretary of state

has power to call for special reports from corporations, of the same character as

their regular reports, at such times as he may deem the public interest requires,

but no fees shall be charged for filing these special reports.

Rev., s. 1158.

37. Secretary of state to publish list of corporations created. The secretary

of state shall annually compile and publish from the records of his office a com-
plete alphabetical list of the original and amended certificates of incorporation

filed during the preceding year, together with the location of the principal office

of each in this state, the name of the agent in charge thereof, the amount of

authorized capital stock, the amount with which business is to be commenced,
the amount issued, the date of filing the certificate, and the period for wliich the

corporation is to continue; but the secretary of state and the corporation com-
mission shall confer and arrange the statistics so as to prevent the same facts

being embodied in the reports of both departments.

Rev., s. 1244 ; 1901, c. 2', s. 104 ; 1911, c. 211, s. 10 ; 1913, c. 198. s. 5.
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38. Liability of officers failing to make reports or making false reports. If

any of the officers neglect or refuse to make any report required of them by law

for thirty days after written request so to do by a creditor or stockholder of the

corporation, they are jointly and severally liable to the person demanding such

report, for the amount of his debt if he is a creditor, or for the amount of his loss

if he is a stockholder. If any report or certificate made, or any public notice

given, by the officers in pursuance of the provisions of this chapter, is false in

any material representation, all the officers who signed the same, knowing it to be

false, are jointly and severally liable for all the debts of the corporation con-

tracted while they were stockholders or officers thereof, as a penalty enforceable in

tlie courts of this state only.

Rev., ss. 1154, 1163 ; 1901, c. 2, ss. 27, 56.

39. Liability for fraud. In case of fraud by the president, directors, man-
agers, or stockholders, in a corporation, the court shall adjudge personally liable

to creditors and others injured thereby the directors and stockholders who were

concerned in the fraud.

Rev., s. 1155; Code, s. 686; 1901, c. 2. s. 107.

40. Joint and several liability of officers, etc.; contribution. When the

officers, directors or stockholders of a corporation are liable to pay its debts, or

any part thereof, any person to whom they are liable has a right of action against

any one or more of them. And any such officer, director or stockholder has the

right of equitable contribution in any action for that purpose against any other

officer, director or stockholder who is liable with him for any amount which he

has been compelled to pay as provided in this section.

Rev., .s. 1156; 1901. c. 2, s. 90.

41. Officers paying may enforce exoneration against corporation. An offi-

cer, director or stockholder who pays a debt of a corporation for which he is made
liable by the provisions of this chapter, may recover the amount paid, in an

action against the corporation for money paid for its use, in which action only

the property of the corporation is liable to be taken, and not the property of any
stockholder, except as provided in the preceding section.

Rev., s. 1157 ; 1901. c. 2, s. 91.

42. Assets of corporation first exhausted. No sale or other satisfaction shall

be had of tlie property of a director or stockholder for a debt of the corporation

of which he is director or stockholder until judgment be obtained therefor against

the corporation and execution thereon returned unsatisfied, or until it is shown

to the court that the corporation has no property available for the satisfaction

of the indebtedness.

Rev., s. 1158; 1901, c. 2, s. 92.

Art. 5. Capital Stock

43. Classes of stock. Every corporation has power to create two or more
kinds of stock of such classes, with such designations, preferences, and voting

powers or restriction or qualification thereof as are prescribed by those holding

two-thirds of its outstanding capital stock ; and the power to increase or decrease
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the stock as herein elsewhere provided, applies to all or any of the classes of

stock ; and the preferred stock may, if desired, be made subject to redemption at

not less than par, at a fixed time and price, to be expressed in the certificate

thereof; and the holders thereof are entitled to receive, and the corporation is

bound to pay thereon, a fixed yearly dividend, to be expressed in the certificate,

payable quarterly, half yearly or yearly, before any dividend is set apart or paid

on the common stock, and such dividends may be made cumulative. In case of in-

solvency, its debts or other liabilities shall be paid in preference to the

preferred stock. No corporation shall create preferred stock, except by authority

given to the boards of directors, by a vote of at least two-thirds of the stock voted

at a meeting of the common stockholders, duly called for that purpose. The terms

"general stock" and "common stock" are synonymous.
Rev., s. 1159; 1901, c. 2, s. 19; 1903, c. 660, ss. 2, 3.

44. Stock to be paid in money or money's worth; issue for labor or property.

Nothing but money shall be considered as payment for any jDart of the capital

stock of any corporation organized under this chapter, except as herein provided

in case of the purchase of property or labor performed. Any corporation may
issue stock for labor done or personal property or real estate, or leases thereof,

and, in the absence of fraud in the transaction, the judgment of the directors as

to the value of such labor, property, real estate or leases shall be conclusive.

Rev., ss. 1159, 1160 ; 1901. c. 2. ss. 19. 53 ; 1903, c. 660, ss. 2, 3.

45. Stock issued for property; how value ascertained; how stock reported.

Any corporation formed under this chapter may purchase any property neces-

sary for its business, and issue stock to the amount of the value thereof in pay-

ment therefor. The stock so issued shall be full-paid stock, and not liable to any
further call, nor shall the holder thereof be liable for any further payment under
any of the provisions of this chapter; and in the absence of actual fraud the

judgment of the directors as to the value of the property shall be conclusive.

In all statements and reports of the corporation to be published or filed, this

stock shall not be stated or reported as being issued for cash paid to the corpora-

tion, but shall be reported in this respect according to the facts.

Rev., s. 1161 ; 1901, c. 2, s. 54.

46. Construction companies building railroads, etc., may take stock therein

;

how issued, valued, and reported. Corporations having for their object the

building or repairing of railroads, water, gas or electric works, tunnels, bridges,

viaducts, canals, hotels, wharves, piers, or any like works of internal improve-

ment or public use, mSy subscribe for, take, pay for, hold, use and dispose of

stock or bonds in any corporation formed for the purpose of constructing, main-

taining and operating any such public works; and the directors of any such

corporation formed for the purpose of constructing, maintaining and operating

any public work of the description aforesaid may accept in payment of any such

subscription, or piirchase, real or personal property, necessary for the purposes

of such corporation, or work, labor and services performed, or materials fur-

nished to, or for, such corporation to the amount of the value thereof, and from
time to time issue upon any such subscription or purchase, in such installments

or proportions as such directors may agree upon, full-paid stock, in full or partial

performance of the whole, or any part of such subscription or purchase, and the
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stock so issued shall be full-paid stock, and not liable to any further call, nor
shall the holder thereof be liable for any further payments. And in all state-

ments and reports of the corporation to be published or filed, this stock shall not

be stated, or reported, as being issued for cash paid to the corporation, but shall

be reported and published in this respect according to the fact.

Key., s. 1172; 1901, c. 2, s. 55.

47. Liability for unpaid stock. Where the capital stock of a corporation

has not been paid in and the assets are insufficient to satisfy its debts and obliga-

tions, each stockholder is bound to pay on each share held by him the sum neces-

sary to complete the amount of such share, as fixed by the charter, or such pro-

portion of that sum as is required to satisfy such debts and obligations; but no
person holding stock in any corporation in this state as executor, administrator,

guardian, or trustee, or as collateral security is personally subject to any liability

as a stockholder of the corporation; but the person pledging the stock is con-

sidered as holding the same, and is liable as a stockholder accordingly, and the

estate and funds in the hands of such executor, administrator, guardian, or

trustee, is liable in like manner, and to the same extent, as the testator or in-

testate, or the ward, or the person interested in such fund, would have been, had
he been living and competent to act and hold the stock in his own name.

Rev., s. 1162 ; 1893, c. 471 ; 1901. c. 2. s. 22.

48. Decrease of capital stock. The decrease of capital stock may be effected

by-
1. Retiring or reducing any class of the stock.

2. Drawing the necessary number of shares by lot for retirement.

3. The surrender by every stockholder of his shares and the issue to liim in

place thereof of a decreased number of shares.

4. The purchase at not above par of certain shares for retirement.

5. Retiring shares owned by the corporation.

6. Reducing the par value of shares.

When a corporation decreases the amount of its capital stock as above pro-

vided, the certificate decreasing the same shall be published at least once a week

for three successive weeks in a newspaper published in the county in which the

principal office of the corporation is located, the first publication to be made
within fifteen days after the filing of the certificate. In default of such publi-

cation the directors of the corporation are jointly and severally liable for all

debts of the corporation contracted before the filing of the certificate, and the

stockholders are also liable for such sums as they respectively receive of the

amount so reduced. No such decrease of capital stock decreases the liability of

any stockholder whose shares have not been fully paid, for debts of the cor-

poration theretofore contracted.

Rev., s. 1104; 1901. c. 2, s. .•',2.

49. Certificates and duplicate. Every stockhokler shall have a certificate

signed by the president and treasurer, or secretary, certifying the number of

shares owned by him. A corporation may issue a new certificate of stock in the

place of any certificate theretofore issued by it, alleged to have been lost or

destroyed, and the directors authorizing such issue of a new' certificate may
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require the owner of the lost or destroyed certificate, or his legal representa-

tives, to give the corporation a bond, in such sum as they may direct, as an

indemnity against any claim that may be made against the corporation. A new
certificate may be issued without requiring any bond when, in the judgment of

the directors, it is proper to do so.

Kev., ss. 11()5. 116G; 1885. c. 2G5 ; 1!)01, c. 2, s. 94.

50. Action to compel issuance of duplicate certificate. When a corporation has

refused to issue a new certificate of stock in place of one theretofore issued by

it, or by a corporation of which it is a successor, alleged to have been lost oi

destroyed, the owner of the lost or destroyed certificate or his legal representa-

tives may maintain a civil action in the superior court of the county in which

the principal office of the corporation is located to compel the corporation to

issue a duplicate certificate in the place of the one alleged to have been lost or

destroyed; and if the issues of fact arising upon the pleadings are found in

favor of the plaintiff, the court shall make an order requiring the corporation

or other party, within such time as it designates, to issue and deliver to the

plaintiff a new certificate for the number of shares of the capital stock of the

corporation which have bfeen found to be owned by tlie plaintiff. In making the

order the court shall direct that the plaintiff deposit such security as to the

court appears sufficient to indemnify any person other than the plaintiff, who
shall thereafter appear to be the lawful owner of such certificate stated to be

lost or destroyed ; and the court may also direct publication of such notice, either

preceding or succeeding the making of such final order, as it deems proper. Any
person who thereafter claims any rights under the certificate so lost or destroyed

shall have recourse to said indemnity, and the corporation shall be discharged

from all liability to such person by reason of compliance with the order.

Kev., 8. 11(57 : lf)01, c. 2, s. 95.

51. Transfer of shares. The shares of stock in a corporation are personal

property, and are transferable on the books of the corporation in the manner and
under the regulations provided by the by-laws. Whenever a transfer is made
for collateral security, and not absolutely, it shall be so expressed in the entry

of the transfer.

Kev.. s. 11<>S: Code. s. 689; 1901, c. 2, s. 21.

52. Assessments, sale and notice. The directors of a corporation may, from
time to time, make assessments upon the shares of stock subscribed for, not

exceeding, in the whole, the par value thereof, remaining unpaid ; and the sums
assessed shall be paid to the treasurer at such times and by such installments

as the directors direct, the directors having given thirty days notice of the

assessment and of the time and place of payment, either personally, by mail, oi

by publication in a newspaper published in the county where the corporation

is established. If the owner of any share or shares neglects to pay a sum
assessed thereon for thirty days after the time appointed for payment, the

treasurer, when ordered by the board of directors, shall sell, at public auction,

such share or shares of the delinquent owner as will pay any assessment due
from him, with interest, and all necessary incidental charges, and shall transfer

the share or shares sold to the purchaser, who is entitled to a certificate therefor.

The treasurer shall give notice of the time and place appointed for the sale.
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and of the sum due on each share, by advertising the same once a week for three

successive weeks, before the sale, in a newspaper published in the county where
the principal ofSce of the corporation is located, at the courthouse door, and by
mailing a notice thereof to the last known postoffice address of the delinquent

stockholder.

Rev., ss. 1169, 1170. 3171; 1901, c. 2, ss. 2.3, 24, 25.

53. One corporation may purchase stock, etc., of another. A corporation may
purchase stock, securities or other evidences of indebtedness created by any
other corporation or corporations of this or any other state, and while owner
of such may exercise all the rights, powers and privileges of ownership.

Rev., s. 117.3 : 1903, c. 660. s. 3.

54. Mutual corporations may create stock. A mutual corporation, upon the

consent in writing of all its members, may provide for and create a capital stock

and may provide for the payment of the stock, and fix and prescribe the rights

and privileges of the stockholders therein not inconsistent with law.

Rev., s. 1245; 1901, c. 2, s. 105.

Art. (). ]\[eeti?v'gs, Electioas .\xd Dividends

55. Place of stockholders and directors meetings. The meetings of the stock-

holders of every corporation of this state shall be held at the principal office in

this state. The directors may hold their meetings, and have an office and keep

the books of the corporation (except the stock and transfer books) outside the

state. Every corporation shall maintain a principal office in this state, and have

an agent in charge thereof.

Rev., s. 1179: 1901, c. 2. s. 49.

56. Meeting called by three stockholders. When, for any reason, a legal

meeting of the stockholders of any corporation cannot be otherwise called, three

stockholders with voting power may call such meeting by publishing in a news-

paper published in the county in which the principal office in this state is located

ten days notice of the time, place and purposes of the meeting, and mailing

this notice to all stockholders whose postoffice address is known, or can be

ascertained. A meeting so called is a legal meeting of the corporation, and if

there are no officers present, the stockholders may elect officers for the meeting

;

and the secretary of the meeting shall record the proceedings thereof in the

minute book of the corporation.

Rev., s. 1190: 1901, c. 2. s. 51.

57. Transfer and stock books. Every corporation shall keep at its principal

and registered office in this state the transfer books, in which the transfer of

stock shall be registered, and the stock books, which shall contain the names and

addresses of the stockholders, and the number of shares held by them respec-

tively, and shall at all times during tlie usual hours for business be open to the

examination of every stockholder. These books shall be the only evidence as to

who are the stockholders entitled to examine them, and to vote at elections. In

case the right to vote upon any share of stock is questioned, the stock books

of the corporation shall be referred to, to ascertain who are the stockholders,
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and in case of a discrepancy between the books, the transfer book shall control

and determine who are entitled to vote.

Rev., ss. 1180, 1181 ; 1901, c. 2, ss. 38, 45.

58. Directors to produce books at election. The board of directors shall pro-

duce at the time and place of elections the transfer books and the stock books,

there to remain during the election, and the neglect or refusal of the directors to

produce the same after a demand therefor shall render them ineligible to any

office at such election. All elections of directors held under this chapter prior to

February 28, 1913, where these books were not produced, and no demand was
made therefor, are ratified and confirmed and given full legal force and effect,

but this ratification does not affect litigation pending on the above date.

Rev., s. 1180 ; 1901, e. 2, s. 38 ; 1913, c. 14.

59. Superior court may require production. The superior court may, upon
proper cause shown, order any or all of the books of the corporation to be forth-

with brought within this state, and kept therein at such place and for such

time as is designated in such order. The charter of any corporation failing to

comply with sucli order may be declared forfeited by the court making the order,

and all its directors and officers shall be liable to be punished for contempt of

court for disobedience of the order.

Rev., s. 1179; 1901, c. 2, s. 49.

60. Votes stockholders entitled to; cumulative voting. Unless otherwise pro-

vided in the charter or by-laws of a corporation, at every election each stock-

holder is entitled to one vote in person, or by proxy duly authorized in writing,

for each share of the capital stock held by him, but no proxy may be voted after

three years from its date; nor may there be voted at any election a share of

stock which has been transferred on the books of the corporation within twenty

days prior to the election. The certificate of incorporation of any corporation

authorized to issue shares of capital stock, may provide that at all elections of

directors, managers, or trustees, each stockholder is entitled to as many votes

as equal the number of his shares of stock multiplied by the number of directors,

managers, or trustees to be elected, and that he may cast all of his votes for

a single director, manager, or trustee, or may distribute them among the num-
ber to be voted for, or any two or more of them, as he sees fit. This right of

cumulative voting may be exercised in the absence of charter provision when at

the time of the election the stock transfer book of such corporation discloses,

or it otherwise appears, that more than one-fourth of the capital stock of the

corporation is owned or controlled by one person. A stockholder owning or

controlling more than twenty-five per cent of the stock has the same right to

vote cumulatively as any other stockholder; and no amendment of the charter

or by-laws of a corporation can abrogate or abridge any right herein conferred.

The right to vote cumulatively cannot be exercised unless some stockholder

announces in open meeting, before the voting for directors, trustees, or mana-
gers begins, his purpose to exercise such right, and then every other stockholder

may likewise vote cumulatively.

Rev., ss. 1183. 1184 ; 1907, c. 457. s. 1 ; 1909, c. 827, s. 1.
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61. Stock held by fiduciary, pledgor, life tenant, or corporation. Every per-

son holding stock as executor, administrator, guardian or trustee, or in any

other representative or fiduciary capacity, may represent it at all meetings of

the corporation, and may vote it as a stockholder, with the same effect as if the

absolute owner thereof, unless the instrument creating the trust provides to

the contrary. Every person who has pledged his stock as collateral security may
represent it at all such meetings, and may vote it as a stockholder, unless in the

transfer to the pledgee on the books of the corporation he has expressly empow-
ered the pledgee to vote it, in which case only the pledgee or his proxy may
represent and vote said stock. Where stock is owned by, or has been trans-

ferred on its record books to, one for life and remainder over, the life tenant

at all meetings of the corporation may represent and vote the stock in person

or by proxy, in the same maimer and with the same effect as if he were the abso-

lute owner thereof. Shares of stock of a corporation belonging to the corpora-

tion cannot be voted directly or indirectly.

nw.. ss. lis.-), use, 11S7; 1901. V. 2. ss. 42. 4.3; 1901, f. 474. ss. 1. 2.

62. Election of directors. All elections for directors shall be by ballot, unless

otherwise provided in the charter, or by-laws, and a majority of the issued and
outstanding stock must be present in person or by proxy ; the polls must remain
open one hour, unless all the stockholders are present in person or by proxy
and have sooner voted, or unless all the stockholders waive this provision in

writing ; the persons receiving the greatest number of votes shall be the directors.

Kf'v.. s. 1182: 1901, c. 2, s. 39.

63. Failure to hold election. If the election for directors of a corporation

is not held on the day designated by the charter or by-laws, the directors shall

cause the election to be held as soon thereafter as is convenient. No failure to

elect directors at the designated time shall work any forfeiture or dissolution of

the corporation ; and if the directors fail or refuse for thirty days after receiv-

ing a written request for such election from those owning one-tenth of the out-

standing stock, to call a meeting for the election, the judge of the district, or the

judge presiding in the courts of the district, in which the principal office of the

corporation is located, may, upon the application of any stockholder, and on
notice to the directors, order an election or make such other order as justice

requires. The proceedings governing the issuance and hearing of injunctions

shall, as far as applicable, govern such hearing.

K(>v.. s. IISS; 19(11. c. 2. s, 4(3.

64. Jurisdiction of superior court over elections. The superior court judge,

upon application of any person who may complain of any election, or any pro-

ceeding, act or matter pertaining to the same, ten days notice having been given

to the adverse party, or to those who are to be affected thereby, of such intended

application, shall proceed forthwith, at chambers, in any county in the dis-

trict in which the principal office of the corporation is situated, to hear the affi-

davits, proofs and allegations of the parties, or otherwise inquire into the matter

or causes of complaint, and thereupon establish the election complained of, or

order a new election, or make any order and give any relief in the premises as

right and justice requires. The proceedings shall, as far as applicable, be the

same as in injunctions.

Rev., s. 11S9: 1!M)1. c. 2, s. 47. 280



(3.-) COIirORATlOXS—Ai;t. (i C'li. '1-1

65. When dividend declared. The directors of every corporation created

under this chapter shall, in January of each year, unless some specific time for

that purpose is fixed in its charter, or by-laws, and in that case at the time so

fixed, after reserving, over and above its capital stock paid in, as a working

capital for the corporation, whatever sum -.has been filed by the stockholders,

declare a dividend among its stockholders of the whole of its accumulated profits

exceeding the amount reserved, and pay it to the stockholders on demand. The
corporation may, in its certificate of incorporation or by-laws, give the directors

power to fix the amount to be reserved as a working capital.

Kev.. s. llitl : 11)01. c. 2. s. Vyl.

66. Dividends from profits only; directors' liability for impairing capital.

No corporation may declare and pay dividends, except from the surplus or net

profits arising from its business, or when its debts, whether due or not, exceed

two-thirds of its assets, nor may it reduce, divide, withdraw, or in any way
pay to any stoekliolder any part of its capital stock except according to this

chapter. In case of a violation of any provision of this section, the directors

under whose administration the same occurs are jointly and severally liable, at

any time within six years after paying such dividend, to the corporation and its

creditors, in the event of its dissolution or insolvency, to the full amount of the

dividend paid, or capital stock reduced, divided, withdrawn, or paid out, with

interest on the same from the time such liability accrued. Any director who
was absent when the violation occurred, or who dissented from the act or reso-

lution by which it was effected, may exonerate himself from such liability by
causing his dissent to be entered at large on the minutes of the directors at the

time the action was taken or immediately after he has had notice of it.

Kev.. s. 1192; Code. s. GSl ; IIMJI. r. 2. .S8. -.VA. .12.

AuT. 7. FoKEIU.X C POUATIOiXS

67. Powers existing independently of permission to do business. A corpora-

tion created by another state of the United States, or by any foreign state,

kingdom, or government may acquire by devise or otherwise, and may hold,

mortgage, lease, and convey real estate in this state for the purpose of prose-

cuting its business or objects, or such real estate as it may acquire by way of

mortgage or otherwise in the payment of debts due to it, but is not eligible or

entitled to qualify in this state as executor, administrator, guardian, or trustee

under the will of any person domiciled in this state at the time of his death. The
right to acquire, hold and convey real estate exists only where at the time of

the acquisition, the foreign state, government, or kingdom, under whose laws

the corporation was created is not at war with the United States.

Kev.. 8. lias : 1001. c. 2. s. »:{ : 191.5. c-. 190. s. 1.

68. Requisites for permission to do business. Every foreign corporation

before being permitted to do business in this state, insurance companies excepted,

shall file in the office of the secretary of state a copy of its charter or articles of

agreement, attested by its president and secretary, under its corporate seal, and
a statement attested in like manner of the amount of its capital stock authorized,

the amount actually issued, the principal office in this state, the name of the

agent in charge of such office, the character of the business which it transacts,
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and the names and postoffice addresses of its officers and directors. And sucli

corporation shall pay to the secretary of state, for the use of the state, twenty

cents for every one thousand dollars of the total amount of the capital stock

authorized to be issued by such corporation, but in no case less than twenty-five

dollars nor more than two hundred and fifty dollars; and also a filing fee of

five dollars. Sucli corporation may withdraw from the state upon filing in the

office of the secretary of state a statement signed by its president and secretary

and attested by its corporate seal, setting forth the fact that such corporation

desires to withdraw, and upon payment to the secretary of state of a fee of five

dollars. Every corporation failing to comply with the provisions of this section

shall forfeit to the state five hundred dollars, to be recovered, with costs, in an

action to be prosecuted by the attorney-general, who shall prosecute such actions

whenever it appears that this section has been violated. This section does not

apply to railroad, banking, express or telegraph companies which, prior to

March 9, 1915, had been licensed to do business in this state, or were engaged

in business in this state, having a regularly appointed agent upon whom service of

process could be made located in this state.

Rev., s. 1194: 1901, c. 2, s. 57; 1903, c. 76; 1915, c. 263.
XoTE. As fo foreifjn insurance companies, see Insurance, Art. 16.

Aet. 8. Dissolution

69. Voluntary, generally. When in the judgment of the board of directors,

it is deemed advisable and for the benefit of a corporation that it be dissolved,

the board, within ten days after the adoption of a resolution to that effect by
a majority of the whole board, at a meeting called for that purpose, of which

meeting every director shall liave received three days notice, shall cause notice

of adoption of such resolution to be mailed to each stockholder residing in the

United States, to his last known postoffice address, and also, beginning within

said ten days, cause a like notice to be published in a newspaper published

in the county wherein the corporation has its principal office, at least once

a week for four successive weeks, next preceding the time appointed for the

same, of a meeting of the stockholders to be held at the office of the corporation,

to take action upon the resolution. The stockholders meeting thus called may,
on the day appointed, by consent of a majority in interest of the stockholders

present, be adjourned from time to time for not less than eight days at one time,

of which adjourned meeting notice by advertisement in said newspaper shall

be given. If at such meeting two-thirds in interest of all the stockliolders con-

sent in writing that a dissolution take place, their consent, together with the

list of the names and residences of the directors and officers, certified by the

president and the secretary or treasurer, shall be filed in the office of the secre-

tary of state, who, upon being satisfied by due proof that the requirements

aforesaid have been complied with, shall issue a certificate that the consent has

been filed and the board of directors shall cause this certificate to be recorded

in the office of the clerk of the superior court of the county in which the prin-

cipal office of the corporation is located, and published once a week for four

successive weeks in a newspaper published in said county. Upon the filing in

the office of the secretary of state of an affidavit of the manager or publisher of

such newspaper that the certificate has been so published, the corporation is

dissolved, and the board shall proceed to settle up and adjust its business and
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affairs. Whenever all the stockliolders consent in writing to a dissolution, no

meeting or notice thereof is necessary, but on filing the consent in the office of

the secretary of state he shall forthwith issue a certificate of dissolution, which

shall be published as above provided, and recorded in the office of the clerk of

the superior court of the county in which the principal office of the corporation

is located.

Rev., s. 1195; 1901, o. 2, s. 34.

70. Xiability of stockholders. The stockholders of a corporation chartered

under the laws of this state are individually liable for all taxes, costs and fees

for the dissolution of the corporation, and the attorney-general is authorized to

enforce the provisions of this section by suit before a justice of the peace or in

the superior court in the county where such corporation had its principal place

of business, whenever it appears upon report from the secretary of state that the

corporation has ceased to transact business and fails to pay the taxes due the

state or to file annual statements or to dissolve itself as i^rovided by law. If a

nonresident stockholder of the corporation refuses to sign the certificate of

dissolution the resident stockholders shall make affidavit to that effect, and the

written assent of such resident stockholders, accompanied by such affidavit, is

sufficient to dissolve the corporation. If no stockholder of such corporation is

found within the state the secretary of state has authority to declare the charter

of the corporation forfeited, and shall pviblish animally in his corporation report

a list of the corporations whose charters have been so forfeited.

1909, c. 730, s. 1.

71. Voluntary, before payment of stock. The incorporators named in a cer-

tificate of incorporation, before the payment of any part of the capital stock, and
before beginning the business for which the corporation was created, may sur-

render all their corporate rights and franchises, by filing in the office of the

secretary of state a certificate verified by oath, that no part of the capital stock

has been paid and such business has not been begun, and surrendering all rights

and franchises. Thereupon the corporation is dissolved.

Rev., s. 1177; 1901, c. 2. s. 35.

. 72. Involuntary, at instance of private persons. Corporations may be dis-

solved by civil action, instituted by the corporation, a stockholder, or creditor,

or by authority of the attorney-general in the name of the state, in the following

1. For any abuse of its powers to the injury of the public or of its stock-

holders, creditors, or debtors.

2. For nonuser of its powers for two or more consecutive years.

3. When it is insolvent, or suspends its ordinary business for want of funds,

or is in imminent danger of insolvency, or has forfeited its corporate rights.

4. Upon any conviction of the company of a persistent criminal offense.

Rev., s. 1196; Code, s. 694; 1901, c. 2, s. 73.
Note. For obtaining leave of attorney-general, see Civil Procedure, s. 474.

73. Involuntary, by stockholders. When stockholders owning one-fifth or more
in amount of the paid-up stock of any corporation organized under the laws of

and doing business in this state, except corporations organized for religious,

charitable, fraternal, and educational purposes, and except banking and public
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service corporations, apply in term or vacation to the judge of the superior court

holding the courts for the county in which the principal place of business of the

corporation is situated, by petition containing a statement that for the years

next preceding the filing of the petition, which time shall begin to run from
three years after it has begun business, the net earnings of the corporation have

not been sufficient to pay in good faith an annual dividend of four per cent upon
the paid stock of the corporation, over and above the salaries and expenses

authorized by its by-laws and regulations, or that the corporation has paid no

dividend for six years preceding said application; or whenever stockholders

owning one-tenth or more in amount of the paid-up common stock of any such

corporation apply to the judge of the superior court as aforesaid by petition

containing a statement that the corporation has paid no dividend on the com-

mon stock for ten years preceding said application, and that they desire a dis-

solution of the corporation, the judge shall make an order requiring the officers

of the corporation to file in court, within a reasonable time, inventories showing

all the real and personal estate of the corporation, a true account of its capital

stock, the names of the stockholders, their residences, the number of shares

belonging to each, the amount paid in upon said shares and the amount still

due thereon, and a statement of all the encumbrances on the property of the

corporation and all its contracts which have not been fully satisfied and can-

celed, specifying the place and residence of each creditor, the sum owing to each,

the nature of the debt or demand, and the consideration therefor, and the books

and papers of the corporation. Upon the filing of the inventories, accounts and

statements, the court shall enter an order requiring all persons interested in the

corporation to appear before a referee to be appointed by the court, at a time

and place named in the order, service of which may be made by publication for

such time as may be deemed proper by the court, and show cause why the cor-

poration should not be dissolved. If it appears to the court that the statements

contained in the petition are true, the court may adjudge a dissolution of the

corporation and shall appoint one or more receivers, who shall have all powers of

receivers conferred by this chapter for the winding up the aifairs and distribu-

tion of the assets of the corporation. If it appears to the court that the corpora-

tion is insolvent or in imminent danger of insolvency, the court may appoint

a temporary receiver of the corporation pending dissolution. No suit shall be

brought for the dissolution of a corporation under the provisions of this section,

until each and all of the petitioners have owned their stock for the term of two

years prior to the institution of the action; nor shall any such suit be brought

for the period of three years after a final judgment upon a prior petition as

herein provided.

1913. e. 147: 1915, f. 1.37, 8. 1.

74. Involuntary, by attorney-general. An action may be brought by the

attorney-general in the name of the state against a corporation for the purpose

of annulling its charter upon the ground that it was procured upon a fraudu-

lent suggestion, or concealment of a material fact, by the persons incorporated

or by some of them, or with their knowledge or consent, or for the purpose of

annulling the existence of a corporation, other than municipal, when such cor-

poration

—

*

1. Offends against the act creating, altering, or renewing it.
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2. Violates any law by which it has forfeited its charter by abuse of its power.

3. Has forfeited its privileges or franchises by failure to exercise its power.

4. Has done or omitted any act which amounts to a surrender of its cor-

porate rights, privileges and franchises.

5. Has exercised a franchise or privilege not conferred upon it by law.

6. Has failed to used its powers for two or more consecutive years.

7. Has become insolvent as manifested by the return of an execution iinsatis-

fied upon a judgment against the corporation docketed in the superior court of

the county where it has its principal place of business.

It is the duty of the attorney-general, whenever he has reason to believe that

any of these acts or omissions can be established by proof, to bring an action

in every case of public interest, and also in every other case in which satisfactory

security is given to indemnify the state against the costs and expenses to be

incurred thereby.

K(M-.. s. 1198: Code. ss. 604, 605; 1889, c. 533.

75. Forfeiture or dissolution for failure to organize or act. When a charter

has been granted creating a corporation and the incorporators for two years

neglect to organize and carry into effect the intent of the charter, or when organ-

ized, if they for two consecutive years cease to act, then this disuse of their

corporate privileges and powers is a forfeiture of the charter. If, after thirty

days notice by the secretary of state, the corporation fails to surrender its cor-

porate rights or to dissolve, in the manner provided in this chapter, the secre-

tary of state shall report it to the attorney-general, who shall institute an appro-

priate action for its dissolution.

Kev., s. 1246; ('(.de, s. 688; 1901. c-. 2, s. 106.

75a. Forfeiture for nonuser by hydro-electric companies. All waterpower,

hydro-electric power, and water companies or corporations organized in this

state shall be required to begin active work in making their proposed develop-

ment within two years after their organization and diligently to prosecute their

work on the same until it has been completed ; and a failure to begin the work
or development within the time, and to diligently prosecute work on the same
until its completion, as herein provided, shall be legal grounds for declaring their

charter rights, privileges and franchises forfeited, by the state, acting through

its attorney-general, upon the recommendation of the corporation commission
of this state : Provided, this section shall not apply to any company which is

supplying the public and is meeting the demands of the public for its services.

1913, c. 133, s. 2.

76. Involuntary, by bankruptcy. When a corporation chartered under the

laws of this state, is adjudged bankrupt under the laws of the United States,

the charter of the corporation is forfeited without further action, unless the

stockholders determine by appropriate resolutions to continue the corporate

existence of the corporation after the adjudication in bankruptcy, and furnish

the secretary of state with a duly certified copy of the resolutions, all within

six months after the adjudication. The stockholders of a bankrupt corporation

whose existence is continued by the foregoing procedure, must pay all privi-

lege taxes which have accrued against the corporation since the adjudication,.
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together with a fee of one dollar allowed the secretary of state for recording and
filing the certificate provided for in this section.

1915. c. 1.34, 8S. 2. 3.

77. When franchises forfeited by neglect, etc., corporation dissolved; costs.

If it is adjudged that a corporation against which an action has been brought,

has forfeited by neglect, abuse, or surrender, its corporate rights, privileges and
franchises, judgment shall be rendered that the corporation be excluded from
such rights, privileges and franchises, and that it be dissolved. If judgment
is rendered in such action against a corporation, or against persons claiming to

be a corporation, the court may cause the costs to be collected by execution against

the persons making the claim, or by attachment or process against the directors

or other officers of the corporation.

Ucv.. ss. VJO'J. 1210: Code. ss. G17. 618.

78. Service of summons in action for dissolution. In an action for the

dissolution of a corporation, or for the appointment of a receiver thereof, the

summons must be served on the corporation by service on an officer or agent upon
whom other process can be served, and shall be served on the stockholders, credi-

tors, dealers and others interested in the affairs of the company by publishing

a copy at least weekly for two successive weeks in some newspaper printed in

the county in which the corporation has its principal place of business, or if

there is no such newspaper published, by posting a copy of the summons at the

door of the courthouse of such county, and publishing a copy for the time and in

the manner aforesaid in a newspaper published nearest the county seat of the

county in which the corporation has its principal place of business or in a news-

paper published in the city of Raleigh. This publication is sufficient service on

all the stockholders, creditors of, or dealers with, the corporation, and upon the

corporation, if no officer can after due diligence be found in the state and it has

no process agent in the state; and all such stockholders, creditors or dealers or

other parties interested may intervene in said proceedings and become parties

thereto for themselves, or for others in like interest, under such rules as the

court for the purpose of justice prescribes.

Rev., s. 1199: Code, s. 69.5: 1911. c. 173, s. 1.

79. Corporate existence continued three years. All corporations whose char-

ters expire by their own limitation, or are annulled by forfeiture or otherwise,

shall continue to be bodies corporate for three years after the time when they

would have been so dissolved, for the purpose of prosecuting and defending

actions by or against them, and of enabling them gradually to settle and close

their concerns, to dispose of their property, and to divide their assets; but not

for the purpose of continuing the business for which the corporation was estab-

lished. In any pending action the court, in its discretion, may extend the time

for winding up the affairs of such corporation.

Rev., s. 1200 ; Code, s. 667 : 1901, e. 2, s. .58.

80. Directors to be trustees; powers and duties. On the dissolution in any

manner of a corporation, unless otherwise directed by an order of the court, the

directors are trustees thereof, with full power to settle the affairs, collect the

outstanding debts, sell and convey the property and, after paying its debts.
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divide any surplus money and other property among the stockholders. The

trustees have power to meet and act under the by-law^s of the corporation, and

under regulations to be made by a majority, to prescribe the terms and condi-

tions of the sale of such property, and they may sell all or any part for cash, or

partly on credit, or take mortgages or bonds for part of the purchase price for

all or any part of the property. They have power to sue for and recover the said

debts and property in the name of the corporation, and are suable in the same

name for the debts owing by it, and are jointly and severally responsible for

such debts only to the amount of property of the corporation which comes into

their possession as trustees.

Kev., ss. 1201, 1202 ; Code, s. 687 ; 1901, c. 2, ss. 59, 60.

81. Jurisdiction of superior court. When a corporation is dissolved, in any
manner whatsoever, the superior court, on application of a creditor or stock-

holder, may either continue the directors as trustees or appoint one or more
persons receivers of the corporation. The court has jurisdiction of the applica-

tion, and of all questions arising in the proceedings thereon, and may make, at

any place in the district, any orders, injunctions, or decrees therein as justice and
equity require. The powers of such trustees or receivers are as elsewhere given

in this chapter and may be continued as long as the court thinks necessary.

Kev., ss. 120.'3, 1204; Code, ss. 619, 66S. 669; 1901. c. 2, ss. 61, 62.

82. Injunction; notice and undertaking. An injunction to suspend the gen-

eral and ordinary business of a corporation or to appoint a receiver shall not be

granted without due notice of the application therefor to the corporation, except

where the state is a party to the proceeding, unless the plaintiff gives a written

undertaking, executed by two sufficient sureties to be api>roveil by the judge, to

the effect that the plaintiff will pay all damages, not exceeding the sum men-
tioned in the undertaking, which the corporation may sustain by reason of the

injunction, or the appointment of the receiver, if the court finally decides that

the plaintiff was not entitled thereto. The damages may be ascertained by a

reference, or otherwise, as the court directs.

Itev.. s. 1205 ; Code, s. 343 ; C. C. P.. s. 194.

83. Wages for two months lien on assets. In case of the insolvency of a cor-

poration all persons doing labor or service of whatever character in its regular

employment, have a lien upon the assets thereof for the amount of wages due
to them for all labor, work, and services rendered within two months next pre-

ceding the date when proceedings in insolvency were actually instituted and
begun against the corporation, which lien is prior to all other liens that can be
acquired against such assets.

Rev., s. 1206 ; 1901, c. 2, s. 87.

84. Distribution of funds. After payment of all allowances, expenses and
costs ; and the satisfaction of all general and special liens upon the funds of the

corporation to the extent of their lawful priority, the creditors shall be paid
proportionately to the amount of their respective debts, and shall be entitled to

distribution on debts not due, making in such case a rebate of interest when
interest is not accruing on the same. Any surplus funds, after payment of the
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creditors and costs, expenses and allowances, shall be paid to the preferred

stockholders according to their respective shares, and if there still be a surplus,

it shall be divided and paid to the general stockholders proportionately, accord-

ing to their respective shares. Upon the distribution of the assets of an insol-

vent corporation, judgment of dissolution shall be entered and a certified copy

of the judgment filed in the office of the secretary of state, and also in the office

of the clerk of the superior court of the county in which the principal office of the

corporation is located, and the same shall be recorded in the Corporation Book
and in the Record of Incorporations in these offices respectively. Thereupon
the corporation is dissolved without being required to comply with section 69

of this chapter.

Kc'v., 8. 1207 ; Code, s. 670 ; 1901, c. 2, ss. 63, 89 ; 1909, c. 15, s. 1.

85. Debts not extinguished nor actions abated. In ease of the dissolution of

a corporation, the debts due to and from it are not thereby extinguished, nor do

actions against a corporation which is dissolved before final judgment abate

by reason thereof, but no judgment shall be entered therein without notice to

the trustees or receivers of the corporation.

Uov., 88. 1201. 120S: Code, s. 687: 1901, e. 2, 8S. 59, 64.

86. Copy of judgment to be filed with secretary of state; costs. A copy of

every judgment dissolving a corporation or forfeiting its charter shall be forth-

with filed by the clerk of the court in the office of the secretary of state, and
a note thereof shall be made by the secretary of state on the charter or certifi-

cate of incorporation and in the index thereof, and be published by him in the

annual report hereinafter provided for, the cost of which shall be taxed by the

clerk of the superior court in the action wherein the corporation is dissolved.

Rev., s. 1211 : 1001. c. 2, s. 6.5.

AiiT. 9. Execution

87. How issued; property subject to execution. If a judgment is rendered

against a corporation, the plaintiff may sue out such executions against its

property as is provided by law to be issued against the property of natural

persons, which executions may be levied as well on the current money as on the

goods, chattels, lands and tenements of such corporation.

Rev.. 8. 1212 ; 1901, e. 2, 8. 66.

88. Agent must furnish information as to property to officer. Every agent

or person having charge or control of any property of the corporation, on

request of a public officer having for service a writ of execution against it, shall

furnish to him the names of the directors and officers thereof, and a schedule of

all its property, including debts due or to become due, so far as he has knowl-

edge of the same.

Rev., 8. 121.3 ; 1901, c. 2, s. 67.

89. Shares of stock subject to; agent must furnish information. Any share

or interest in any bank, insurance company, or other joint stock company, that

is or may be incorporated under the authority of this state, or incorporated

or established under the authority of the United States, belonging to the defend-

ant in execution, may be taken and sold by virtue of such execution in the same
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manner as goods and chattels. The clerk, cashier, or other officer of such com-

pany, who has at the time the custody of the books of the company shall, upon

being shown the writ of execution, give to the officer having it a certificate of

the number of shares or amount of the interest held by the defendant in the

company ; and if he neglects or refuses to do so, or if he willfully gives a false

certificate, he shall be liable to the plaintiff' for the amount due on the execution,

with costs.

Rev., ss. 1214, 1215; 1901, c. 2, ss. 69, 70.

90. Debts due corporation subject to; duty and liability of agent. If an offi-

cer holding an execution is unable to find other property belonging to the corpora-

tion liable to execution, he or the judgment creditor may elect to satisfy such

execution in whole or in part out of any debts due the corporation ; and it is the

duty of any agent or person having custody of any evidence of such debt, to

deliver it to the officer, for the use of the creditor, and such delivery, with

a transfer to the officer in writing, for the use of the creditor, and notice to the

debtor shall be a valid assignment thereof; and the creditor may sue for and

collect the same in the name of the corporation, subject to such equitable setoffs

on the part of the debtor as in other assignments. Every agent or person whc
neglects or refuses to comply with the provisions of this and the last preceding

section is liable to pay to the execution creditt)r the amount due on the execu-

tion, with costs.

Rev., s. 1216; 1901, c. 2, s. 68.

90a. Violations of three preceding sections misdemeanor. If any agent or

person having charge or control of any property of a corporation, or any clerk,

cashier, or other officer of a corporation, who has at the time the custody of the

books of the company, or if any agent or person having custody of any evidence

of debt due to a corporation, shall, on request of a public officer having in his

hands for service an execution against the said corporation, willfully refuse to

give to such officer the names of the directors and officers thereof, and a schedule

of all its property, including debts due or to become due, or shall willfully refuse

to give to such officer a certificate of the number of shares, or amount of interest

held by such corporation in any other corporation, or shall willfully refuse to

deliver to such officer any evidences of indebtedness due or to become due to such

corporation, he shall be guilty of a misdemeanor.

Rev., s. 36f)0 ; 1901, c. 2, ss. 67, 68, 70.

91. Proceedings when custodian of corporate books is a nonresident. When
the clerk, cashier, or other officer of any corporation incorporated under the

laws of this state, who has the custody of the stock-registry books is a nonresi-

dent of the state, it is the duty of the sheriff receiving a writ of execution issued

out of any court of this state against the goods and chattels of a defendant in

execution holding stock in si;ch company to send by mail a notice in writing,

directed to the nonresident clerk, cashier, or other officer at the postoffice near-

est his reputed place of residence, stating in the notice that he, the sheriff, holds

the writ of execution, and out of what court, at whose suit, for what amount, and
against whose goods and chattels the writ has been issued, and that by virtue of

such writ he seizes and levies upon all the sliares of stock of the company held

by the defendant in execution on the day of the date of such written notice. It
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is also the duty of the sheriff on the day of mailing the notice to affix and set

up upon any office or place of business of such company, within his county,

a like notice in writing, and on the same day to serve like notice in writing upon
the president and directors of the company, or upon such of them as reside in

his county, either personally or by leaving the same at their respective places

of abode. The sending, setting up, and serving of such notices in the manner
aforesaid constitutes a valid levy of the writ upon all shares of stock in such
company held by the defendant in execution, which have not at the time of the

receipt of the notice by the clerk, cashier, or other officer, who has custody of

the stock-registry books, been actually transferred by the defendant; and there-

after any transfer or sale of such shares by the defendant in execution is void

as against the plaintiff in the execution, or any purchaser of such stock at any
sale thereunder.

Itev.. s. 1217 ; 1901. c. 2, s. 71.

92. Duty and liability of nonresident custodian. The nonresident clerk,

cashier, or other officer in such corporation, to wliom notice in writing is sent

as prescribed in the preceding section, shall send forthwith to the officer having

the writ, a statement of the time when he received the notice and a certificate

of the number of shares held by the defendant in the corporation at the time of

the receipt, not actually transferred on the books of the corporation; and the

sheriff, or other officer, on receipt by him of this certificate, shall insert the num-
ber of shares in the inventory attached to the writ. If the clerk, cashier, or other

officer in such corporation neglects to send the certificate as aforesaid or will-

fully sends a false one, he is liable to the plaintiff for double the amount of

damages occasioned by his neglect, or false certificate, to be recovered in an

action against him; but the neglect to send, or miscarriage of the certificate,

does not impair the validity of the levy upon the stock.

Rev., s. 1218 ; 1901, c. 2, s. 72.

AiiT. 10. Receivers

93. Appointment and removal. When a corporation becomes insolvent or

suspends its ordinary business for want of funds, or is in imminent danger of

insolvency, or has forfeited its corporate rights, or its corporate existence has

expired by limitation, a receiver may be appointed by the court under the same
regulations that are provided by law for the appointment of receivers in other

cases; and the court may remove a receiver or trustee and appoint another in

his place, or fill any vacancy. Everything required to be done by receivers or

trustees is valid if performed by a majority of them.

Kcv., ss. 1219, 122.S; Code, s. 668; 1901, c. 2, ss. 73, 79.

94. Powers and bond. The receiver lias power and authority to

—

1. Demand, sue for, collect, receive and take into his possession all the goods

and chattels, rights and credits, moneys and effects, lands and tenements, books,

papers, choses in action, bills, notes, and property of every description of the

corporation.

2. Foreclose mortgages, deeds of trust, and other liens executed to the cor-

poration.

3. Institute suits for the recovery of any estate, property, damages, or demands
existing in favor of the corporation, and he shall, upon application by him, be
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substituted as party plaintiff in the place of the corporation in any suit or pro-

ceeding pending at the time of his appointment.

4. Sell, convey, and assign all of the said estate, rights, and interest.

5. Appoint agents under him.

6. Examine persons and papers, and pass on claims as elsewhere provided in

this article.

7. Do all other acts which might be done by the corporation, if in being,

that are necessary for the final settlement of its unfinished business.

The powers of the receiver may be continued as long as the court thinks

necessary, and the receiver shall hold and dispose of the proceeds of all sales

of property under the direction of the court, and, before acting, must enter into

such bond and comply with such terms as the court prescribes.

liev., ss. 1222, 1231 ; Code. s. G(iS : 1901, c. 2, ss. 74, 84.

95. Title and inventory. All of the real and personal property of an insol-

vent corporation, wheresoever situated, and all its franchises, rights, privileges

and effects, upon the appointment of a receiver, forthwith vest in him, and the

corporation is divested of the title thereto. Within thirty days after his appoint-

ment he shall lay before the court a full and complete inventory of all estate,

property, and effects of the corporation, its nature and probable value, and an
account of all debts due from and to it, as nearly as the same can be ascer-

tained, and shall make a report of his proceedings to the superior court at every

civil term during the. continuance of the "trust.

Rev., ss. 1224, 1225 ; 1901, c. 2, ss. 7.5. 80.

96. May send for persons and papers; penalty for refusing to answer. The
receiver has power to send for persons and papers, and to examine any persons,

including the creditors, claimants, president, directors, and other officers and
agents of the corporation, on oath or affirmation (which oath or affirmation the

receiver may administer), respecting its affairs and transactions and its estate,

money, goods, chattels, credits, notes, bills, choses in action, real and personal

estate and effects of every kind ; and also respecting its debts, obligations, con-

tracts, and liabilities, and the claims against it ; and if any person refuses to be

sworn or affirmed, or to make answers to such questions as may be put to him,

or refuse to declare the whole truth touching the subject matter of the examina-

tion, the court may, on report of the receiver, commit such person as for contempt.

Rev., s. 1227 : 1901, c. 2, s. 78.

97. Proof of claims; time limit. All claims against an insolvent corporation

must be presented to the receiver in writing ; and the claimant, if required,

shall submit himself to such examination in relation to the claim as the receiver

directs, and shall produce such books and papers relating to the claim as shall

be required. The receiver has power to examine under oath or affirmation all

witnesses produced before him touching the claim, and shall pass upon and allow

or disallow the claims or any part thereof, and notify the claimants of his

determination. The court may limit the time within which creditors may present

and prove to the receiver their respective claims against the corporation, and
may bar all creditors and claimants failing to do so within the time limited

from participating in the distribution of the assets of the corporation. The court
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may also prescribe what notice, by publication or otherwise, must be given to

creditors of such limitation of time.

Rev., ss. 1228, 1229; 1901, c. 2, ss. 81, 82.

98. Report on claims to court; exceptions and jury trial. It is the duty of the

receiver to report to the term of the superior court subsequent to a finding by
him as to any claim against the corporation, and exceptions thereto may be filed

by any person interested, within ten days after notice of the finding by the

receiver, and not later than within the first three days of the said term ; and, if,

on an exception so filed, a jury trial is demanded, it is the duty of the court to

prepare a proper issue and submit it to a jury ; and if the demand is not made
in the exceptions to the report the right to a jury trial is waived. The judge

may, in his discretion, extend the time for filing such exceptions.

Rev., s. 12:!0 ; 1901, v. 2. s. 83.

99. Property sold pending litigation. When the property of an insolvent

corporation is at the time of the appointment of a receiver incumbered with

mortgages or other liens, the legality of which is brought in question, and the

property is of a character materially to deteriorate in value pending the litiga-

tion, the court may order the receiver to sell the same, clear of incumbrance, at

public or private sale, for the best price that can be obtained, and pay the money
into the court, there to remain subject to the same liens and equities of all parties

in interest as was the property before sale, to be disposed of as the court directs.

Rev., s. 12.32 ; 1901, c. 2, s. 86.

100. Compensation and expenses. Before distribution of the assets of an

insolvent corporation among the creditors or stockholders, the court shall allow

a reasonable compensation to tlie receiver for his services, not to exceed five per

cent upon receipts and disbursements, and the costs and expenses of administra-

tion of his trust and of the proceedings in said court, to be first paid oiit of said

assets.

Rev., s. 1226: 19(H, e. 2. s. SS.

101. Debts provided for, receiver discharged. When a receiver has been

appointed, and it afterwards appears that the debts of the corporation have
been paid, or provided for, and that there remains, or can be obtained by further

contributions, sufficient capital to enable it to resume its business, the court

may, in its discretion, a proper case being shown, discharge the receiver, and
Secree that the property, rights, and franchises of the corporation revert to it,

and thereafter the corporation may resume control of the same, as fvdly as if the

receiver had never been appointed.

Rev., s. 122(1: 1901. c. 2, s. 76.

102. Reorganization. When a majority in interest of the stockholders of the

corporation have agreed upon a plan for its reorganization and a resumption by

it of the management and control of its property and business, the corporation

may, with the consent of the court, upon the reconveyance to it of its property

and franchises, either by deed or decree of the court, mortgage the same for an

amount necessary for the purposes of the reorganization ; and may issue bonds.
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or other evidences of indebtedness, or additional stock, or both, and use the same

for the full or partial payment of the creditors who will accept the same, or other-

wise dispose of the same for the purposes of the reorganization,

liev., 8. 1221 ; 1901. c. 2. s. 77.

Art. 11. Fees a:s^d Taxes

103. Filing fees. For filing a certificate or other paper in the office of the

secretary of state, for the corporate purposes named below, the following fees

shall be paid to the state treasurer for the use of the state

:

1. Certificate of incorporation, or extension or renewal of corporate existence,

20 cents for each $1,000 of the total amount of capital stock authorized, but in

no case less than $25.

2. Increase of capital stock, 20 cents for each $1,000 of the total increase author-

ized, but in no case less than $20.

3. Change of name or nature of business, amended certificate of incorpora-

tion (other than those otherwise provided for in this section), decrease of

capital stock, increase or decrease of par value or number of shares, $20.

4. List of officers and directors, $1.

5. Dissolution or change of principal place of business, $5.

The above fees are not cumulative, but when two or more are incurred at the

same time, the largest single fee applicable shall apply. No such fees need be

paid by a benevolent, religious, educational, or charitable organization with no
capital stock, or by a corporation created by virtue of section 11 of this chapter

for public parks and drives.

Kpv.. s. 12a".: 1901. V. 2. s. 96; 1911, c. 155. s. 5.

104. Fees to secretary of state and clerk of superior court. The secretary of

state shall collect and retain the following fees: For recording the certificate

of incorporation, one dollar for tlie first three copy sheets and ten cents for each

copy sheet in excess thereof, and for official seal fifty cents ; for copying, the same
fees as for recording. There shall be paid the clerk of the superior court for

recording the certificate of incorporation a fee of three dollars.

lU'v.. s. 12;i4: Code, s. (iSO : 1S9.S, c. .318, s. 4; 1901. c. 2. s. 96.

105. Corporate property in receiver's hands liable for taxes. When listed or

unlisted taxes are duly assessed and charged against and are due and unpaid
by a corporation with chartered rights, doing business or with property in this

state, or against a person residing in, doing business, or having property in this

state, it is competent for an officer or tax collector who has the tax list, to levy

upon, seize, and take possession of that part of the property belonging to the

corporation necessary to pay such taxes, even though the property is in the

hands of a receiver duly appointed, and the officer or collector need not apply

to the court appointing the receiver or with jurisdiction of the property or the

receiver, for an order for the payment of said taxes. This section applies to

all taxes, whether state, county, town or municipal, and shall be liberally con-

strued in favor of and in furtherance of the collection of such taxes.

lie v.. ss. 12.S6. 1237 : Code. ss. 699, 670.
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Aet. 12. Reorganization

106. Corporations whose property and franchises sold under order of court

or execution. AVlien the property, and franchises of a corporation are sold under
a judgment or decree of a court of this state, or of the district court of the

United States, or under execution, to satisfy a mortgage debt or other encum-
brance thereon, such sale vests in the purchaser all the right, title, interest and
property of the parties to the action in which such judgment or decree was made,

to said property and franchise, subject to all the conditions, limitations and
restrictions of the corporation ; and the purchaser and his associates, not less

than three in number, thereupon become a new corporation, by such name as

they select, and they are the stockholders in the ratio of the purchase money
by them contributed; and are entitled to all the rights and franchises and sub-

ject to all the conditions, limitations and penalties of the corporation whose prop-

erty and franchises have been so sold. In the event of the sale of a railroad in

foreclosure of a mortgage or deed of trust, whether under a decree of court or

otherwise, the corporation created by or in consequence of the sale succeeds to all

the franchises, rights and privileges of the original corporation only when the

sale is of all the railroad owned by the company and described in the mortgage
or deed of trust, and when the railroad is sold as an entirety. If a purchaser at

any such sale is a corporation, such purchasing corporation shall succeed to all

the properties, franchises, powers, rights, and privileges of the original cor-

poration : Provided, that this shall not affect vested rights and shall not be con-

strued to alter in any manner the public policy of the state now or hereafter

established with reference to trusts and contracts in restraint of trade.

Rev., s. 12.38: Code, ss. 6!>7. 698: 1897, o. 305: 1901. c. 2, s. 99: 1913. c. 25, s. 1.

107. New owners to meet and organize. The persons for whom the property

and franchises have been purchased, shall meet within thirty days after the

delivery of the conveyance made by virtue of said process or decree, and organ-

ize the new corporation, ten days written notice of the time and place of the

meeting having been given to each of the said persons. At this meeting they shall

adopt a corporate name and seal, determine the amount of the capital stock

of the corporation, and shall have power and authority to make and issue certifi-

cates of stock in shares of such amounts as they see fit. The corporation may
then, or at any time thereafter, create and issue preferred stock to such an

amount, and at such time, as they may deem necessary.

Rev., ss. 1239. 1240: 1901, c. 2, ss. 100. 101, 102.

108. Certificate to be filed with secretary of state. It is the duty of the new
corporation, within one month after its organization to make certificate thereof,

under its common seal, attested by the signature of its president, specifying the

date of the organization, the name adopted, the amount of capital stock, and
the names of its president and directors, and transmit the certificate to the secre-

tary of state, to be filed and recorded in his office, and there remain of record.

A certified copy of this certificate so filed shall be recorded in the office of the

clerk of the superior court of the county in which is located the principal office

of the corporation, and is the charter and evidence of the corporate existence of

the new corporation.

Rev., s. 1241 ; 1901, c. 2, s. 103.
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109. Effect on liens and other rights. Nothing contained in this article in

any manner impairs the lien of a prior mortgage, or other encumbrance, upon
the property or franchises conveyed under the sale, when by the terms of the

process or decree under which the sale was made, or by operation of law, the

sale was made subject to the lien of any such prior mortgage or other encum-

brance. No such sale and conveyance or organization of such new corporation

in any way affects the rights of any person, body politic, or corporate, not

a party to the action in which the decree was made, nor of the said party except

as determined by the decree. When a trustee has been made a party to such

action and his cestui que trust, for reason satisfactory to the court, has not

been made a party thereto, the rights and interest of the cestui que trust are

concluded by the decree.

Rev., s. 1241 ; 1901, c. 2, s. 103.



CHAPTER 23

COSTS
Art. 1. Gexekally.

1. Items allowed i>s costs.

2. Summary judgment for official fees.

A. Sureties on prosecutiou or apical bouds liable for costs.

4. Execution for unpaid fees ; itemized bill of costs to be annexed.
5. Juror's tax fees.

6. In criminal cases, not demandable in advance.
7. Clerk to state in detail in entry of judgment.
8. Clerk to itemize bills of criminal costs ; approval of solicitor.

9. Justices required to itemize costs.

Oa. Justice of the peace refusing to furnish bill of costs.

10. Bill of costs open to the public.

Art. 2. WiiE.x State Liable for Costs.

11. Civil action by the state; joinder of private party.

12. Civil actions by and against state officers.

13. Actions by state for private i)ersons, etc.

14. Costs of county in certain bribery prosecutions to be a charge against state.

15. On appeal by state to supreme court of United States.

Art. '>. Civil Actions a.\d I'roceedings.

l(i. Costs allowed plaintiff ; limited by recovery ; several suits on one instrument.
17. Costs allowed to defendant.
IS. Costs allowed or not in discretion of court.

19. Costs allowed either party or apportioned in discretion of court.

20. I'etitioner to pay costs in certain cases.

21. Defendant unreasonably defending after notice of no personal claim to pay costs.

22. Suits in forma ])aupi'rls, no costs unless recovery.

23. Party seeking recovery on usurious contract, no costs.

24. Costs in siH'cial proceedings.

25. Fees juid disbursements in supplemental proceedings.

26. Costs of laying off homestead and exemptions.
27. Costs of n-asst'ssuieut of homestead.
2S. Costs against infant i)laintiff : guardian responsible.

29. Costs where exe<-utor. administrator, trustee of express trust, or person author-

ized by statute a party.
:!(). Costs against assignee after action lii-ought.

Art. 4. Costs ox Appeal.

31. Costs on appeal generally.

32. Costs of transcript on appeal tjixed in supreme court.

33. Costs on appeal from justices of the peace.

Art. 5. Liability of Counties in Criminal Actions.

34. County to pay costs in certain cases ; if approved, audited and adjud,ged.

34a. Local modifications as to counties paying costs.

35. Liability of county when defendant acquitted in supreme court.

36. County where oftcnse conunitted liable for costs.

37. Liability of counties, when' trial removed from one county to another.
38. Statement of costs against county to be filed with commissioners.
39. Expenses in conveying prisoner to another county

;
provision for payment.

40. Costs of investigating lynchings.

Art. 6. Liability of Defendant in Criminal Actions.

41. Costs against defendant convicted, confessing, or submitting.
42. Defendant imprisoned not discharged until costs paid.

43. Judgment confessed or bond given to secure fine and costs.

44. Arrest for nonpayment of fine and costs.
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Art. 7. Liahllity of Proseci;tor for Costs.

45. I'rosecutor liable for costs in certain cases ; court determines prosecutor.

46. Imprisonment of pro.secutor for nonpayment of costs, if prosecution frivolous.

Art. 8. Fees of Witnesses.

47. Not entitled to fees in advance.
48. AVituess to prove attendance ; action for fees.

49. Witness tickets to be filed : only two witnesses for single fact.

50. Fees of witnesses before jury of view, commissioner, etc.

51. Fees of witnesses before grand jury.

51a. Local modifications as to fees of witnesses before grand jury.

52. I'ay of witnesses in criminal cases.
5.'). County to pay state's witness'es in certain cases.

53a. Local modifications as to counties paying state's witnesses.

54. County to pay defendant's witnesses in certain cases.

55. Fees of state witnesses ; two only in misdemeanors ; only fee for day's attendance.

56. On appeal from justice only two witnesses bound over.

57. Discharge of witnesses for state; certificate of attendance by solicitor.

58. Witness not paid without certificate ; court's discretion.

Art. 9. Criminal Costs Before Justices.

59. Liability for criminal costs before justice.

60. Imprisonment of defendant for nonpayment of fine and costs.

Art. 1. Gejcerali.y

1. Items allowed as costs. To either party for whom judgment is given there

shall be allowed as costs his actual disbursements for fees to the officers, wit-

nesses, and other persons entitled to receive the same.
Kev., s. 1249 : Code, s. 528.

2. Summary judgment for official fees. If any officer, to whom fees are pay-

able by any person, fails to receive them at the time the service is performed, he

may have judgment therefor on motion to the court in which the action is or was
pending, upon twenty days notice to the person to be charged, at any time within

one year after the termination of the action in which the same was performed.

If the motion for judgment be in behalf of the clerk of the superior court, it shall

be made to the judge of the court in or out of term.
Uev., s. 1250: Code. s. :!7(i() : 1S().S-!). c. 279. s. 5(il.

3. Sureties on prosecution or appeal bonds liable for costs. When an action

is brought in any court in which security is given for the prosecution thereof,

or when any case is brought up to a court by an appeal or otherwise, in which
security for the prosecution of the suit has been given, and judgment is rendered

against the plaintiff for the costs of the defendant, the appellate court, shall also

give judgment against the surety for said costs, and execution may issue jointly

against the plaintiff and his surety.
Rev., s. 1251 ; Code. s. ."vl?. : K. ('.. c. 81. s. 126; ls:!l. c. W, : 191:',. c. ISO. s. 1.

4. Execution for unpaid fees ; itemized bill of costs to be annexed. The clerks

of the supreme, superior and criminal courts, where suits are determined and
the fees are not paid by the party from whom they are due, shall sue out execu-

tions, directed to the sheriff of any county in the state, who shall levy them as in

other cases ; and to the said execution shall be annexed a bill of costs, written in

words, so as plainly to show each item of costs, and on what account it is taxed

;

and all executions for costs, issuing without such a bill annexed, shall be deemed
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irregular, and may be set aside as to the costs, at the return term, at the instance

of him against whom it is issued.

Re\-., s. 1252; Code, s. 3762; R. C, c. 102, s. 24.

5. Jurors' tax fees. On every indictment or criminal proceeding, tried or

otherwise disposed of in the superior, or criminal courts, the party convicted,

or adjudged to pay the costs, shall pay a tax of two dollars. In every civil action

in any court of record, the party adjudged to pay the costs shall pay a tax of

three dollars ; but this tax shall not be charged unless a jury shall be impaneled.

Said tax fees shall be charged by the clerk in the bill of costs, and collected by the

sheriff, and by him paid into the county treasury. And the fund thus raised in

any county shall be set apart for the payment of the jurors attending the courts

thereof.

Rev., s. 1253 ; Code, s. 732 ; R. C, c. 28 : 18:30, c. 1 ; 1879. c. 325 ; 1881, c. 249 ; 1905, o. 34S

;

1909. c. 1.

6. In criminal cases, not demandable in advance. In all cases of criminal

complaints before justices of the supreme court, judges of the superior and
criminal courts, justices of the peace and other magistrates having jurisdiction

of such complaints, the officers entitled by law to receive fees for issuing or

executing process are not entitled to demand them in advance. Such officers shall

indorse the amounts of their respective fees on every process issued or executed

by them, and return the same to the court to which it is returnable.

Rev., s. 1254 ; Code, s. 1173 ; 1868-9, c. 178, subch. 3, s. 40.

7. Clerk to state in detail in entry of judgment. The clerk shall insert in the

entry of judgment the allowances for costs allowed by law, and the necessary

disbursements, including the fees of officers and witnesses, and the reasonable

compensation of referees and commissioners in taking depositions. The dis-

bursements shall be stated in detail. When it is necessary to adjust costs in

any interlocutory proceedings, or in any special proceedings, the same shall be

adjusted by the clerk of the court to which the proceedings were returned, except

in those matters in which the allowance is required to be made by the judge.

Rev., s. 1255; Code, s. 532.

8. Clerk to itemize bills of criminal costs; approval of solicitor. It is the duty

of the clerks of the several courts of record, at each term of the court, to make
up an itemized statement of the bill of costs in every criminal action tried or

otherwise disposed of at said term, which shall be signed by the clerk, and
approved by the solicitor.

Rev., s. 12.50: Code, s. 733; 1873-4. c. 116; 1879. c. 264.

9. Justices required to itemize costs. In all trials before justices of the peace

any party, plaintiff or defendant, may demand of the justice of the peace before

whom the trial is held an itemized statement of the costs of the action. Upon such

demand it shall be the duty of the justice to furnish the statement demanded.
No person shall be compelled to pay any cost in any trial before a justice of the

peace until an itemized statement of the costs has been made out and given to

the party charged. It shall be the duty of the justice to insert in the entry of

the judgment in every criminal action tried or otherwise disposed of by him
a detailed statement of the different items of cost, and to whom due.

Rev., ss. 1257, 2789 ; Code, s. 734 ; 1887, c. 297.
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9a. Justice of the peace refusing to furnish bill of costs. If any justice of the

peace before whom any trial is held shall refuse to furnish an itemized bill of

costs, when demanded by the plaintiff or defendant, he shall be guilty of a misde-

meanor, and upon conviction shall be punished at the discretion of the court.

Rev., s. 3588 ; Code, s. 734 ; 1887, c. 297.

10. Bills of costs open to the public. Every bill of costs shall at all times be

open to the inspection of any person interested therein.

Rev., s. 1258 ; Code, s. 735 ; 187.3-4, c. 116.

Akt. 2. When State Liable fok Costs

11. Civil actions by the state; joinder of private party. In all civil actions

prosecuted in the name of the state, by an officer duly authorized for that purpose,

the state shall be liable for costs in the same cases and to the same extent as

private parties. If a private person be joined with the state as plaintiff, he shall

be liable in the first instance for the defendant's costs, which shall not be recov-

ered of the state till after execution issued therefor against such private party

and returned unsatisfied.

Rev., s. 1259 ; Code, s. 536.

12. Civil actions by and against state officers. In all civil actions depending,

or which may be instituted, by any of the officers of the state, or which have been,

or shall be instituted against them, when any such action is brought or defended

pursuant to the advice of the attorney-general, and the same is decided against

such officers, the costs thereof shall be paid by the state treasurer upon the war-

rant of the auditor for the amount thereof as taxed.

Rev., s. 1260 : Code, s. 3373 ; 1874-5, c. 154.

13. Actions by state for private persons, etc. In an action prosecuted in the

name of the state for the recovery of money or property, or to establish a right

or claim for the benefit of any county, city, town, village, corporation or person,

costs awarded against the plaintiff shall be a charge against the party for whose
benefit the action M^as prosecuted, and not against the state.

Rev., s. 1261 ; Code, s. 537.

14. Costs of county in certain bribery prosecutions to be a charge against

state. The expenses incurred by any county in investigating and prosecuting

any charge of bribery or attempt to bribe any state officer or member of the

general assembly within said county, and of receiving bribes by any state officer

or member of the general assembly in said county, shall be a charge against the

state, and the properly attested claim of the county commissioners shall be paid

by the treasurer of the state.

Rev., s. 1262 ; Code, s. 742 ; 1868-9, c. 176, s. 6 ; 1874-5, c. 5.

15. On appeal by state to supreme court of United States, In all cases, whether
civil or criminal, to which the state of North Carolina is a party, and which are

carried from the courts of this state, or from the district court of the United
States, by appeal or writ of error, to the United States circuit court of appeals,

or to the supreme court of the United States, and the state is adjudged to pay
the costs, it is the duty of the attorney-general to certify the amount of such
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costs to the auditor, who shall thereupon issue a warrant for the same, directed

to the treasurer, who shall pay the same out of any moneys in the treasury not

otherwise appropriated.

Rev., s. 126;!; Code. s. 58S ; 1871-2. e. 26.

Art. 3. Civil Actions and Proceedings

16. Costs allowed plaintiff; limited by recovery; several suits on one instru-

ment. Costs shall be allowed of course to the plaintiff, upon a recovery, in the

following cases:

1. In an action for the recovery of real property, or when a claim of title to

real property arises on the pleadings, or is certified by the court to have come
in question at the trial.

2. In an action to recover the possession of personal property.

3. In actions of which a court of a justice of the peace has no jurisdiction

unless otherwise provided by law.

4. In an action for assault, battery, false imprisonment, libel, slander, mali-

cious prosecution, criminal conversation or seduction, if the plaintiff recovers

less than fifty dollars damages, he shall recover no -more costs than damages.

5. When several actions are brought on one bond, recognizance, promissory

note, bill of exchange or instrument in writing, or in any other case, for the same

cause of action against several parties who might have been joined as defend-

ants in the same action, no costs other than disbursements shall be allowed to the

plaintiff in more than one of such actions, which shall be at his election, pro-

vided the party or parties proceeded against in such other action or actions

were within the state and not secreted at the commencement of the previous

action or actions.

Rev,, s. 1264; Code, s. 525; 1874-5, e. 119; R. C, c. 31. s. 78.

17. Costs allowed to defendant. Costs shall be allowed as of course to the

defendant, in the actions mentioned in the preceding section, unless the plaintiff

be entitled to costs therein. In all actions where there are several defendants not

united in interest, and making separate defenses by separate answers, and the

plaintiff fails to recover judgment against all, the court may award costs to

such of the defendants as have judgment in their favor or any of them.

Rev., s. 1266; Code. ss. .526. 527; C. C. P.. s. 277.

18. Costs allowed or not in discretion of court. In other actions, costs may
be allowed or not, in the discretion of the court, unless otherwise provided by

law.

Re\-.. s. 12(i7; Code. s. .527.

19. Costs allowed either party or apportioned in discretion of court. Costs

in the following matters shall be taxed against either party, or apportioned among
the parties, in the discretion of the court

:

1. Application for year's support, for widow or children.

2. Caveats to wills.

3. Habeas corpus; and the court shall direct what officer shall tax the costs

thereof.
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4. In actions for divorce or alimony ; and the court may both before and after

judgment make such order respecting the payment of such costs as may be

incurred by the wife, either by the husband or by her from her separate estate

as may be just.

5. Application for the establishment, alteration or discontinuance of a public

road, cartway or ferry. The board of road supervisors or board of county com-

missioners may order the costs incurred before them paid in their discretion.

6. The compensation of referees and commissioners to take depositions.

7. All costs and expenses incurred in special proceedings for the division or

sale of either real estate or personal property under the chapter entitled Parti-

tion.

8. In all proceedings under the chapter entitled Drainage, except as therein

otherwise provided.

9. In proceedings for reallotment of homestead for increase in value, as pro-

vided in the chapter. Civil Procedure.

Rev., s. 1268: Code, ss. 21.-54, 2161, 1660. 1294, 2039, 2056, 533, 1422, 1323; 1880, f. 37;

1893, c. 149, s. 6.

20. Petitioner to pay costs in certain cases. Tlie petitioner shall pay tlie costs

in the following proceedings:

1. In petitions for draining or damming lowlands.

2. In petitions for condemnation of water mill-sites wlien the petitioner is

allowed to erect the mill ; but when he is not allowed to erect the mill, the costs

shall be paid by the person who is allowed to do so.

3. In petitions for condemnation of land for railroads, street railways, tele-

graph, telephone or electric power or light companies, or for water supplies for

public institutions, or for the use of other quasi-public or municipal corpora-

tions ; unless in the opinion of the superior court the defendant improperly

refused the privilege, use or easement demanded, in which case the costs must
be adjudged as to the court may appear equitable and just.

4. When the petition is refused.

Rev., s. 126!) : Code, ss. 1299. 1855, 2013 : 1893, e. 63 ; 1903, ;. 562.

21. Defendant unreasonably defending after notice of no personal claim to

pay costs. In case of a defendant, against whom no personal claim is made,
the plaintiff may deliver to such defendant with the summons, a notice sub-

scribed by the plaintiff or his attorney, setting forth the general object of the

action, a brief description of the property affected by it, if it affects real or

personal property, and that no personal claim is made against such defendant.

If a defendant on whom such notice is served unreasonably defends the action,

he shall pay costs to the plaintiff.

Rev., s. 1270; Code, s. 216.

22. Suits in forma pauperis, no costs unless recovery. When any person sues

as a pauper, no officer shall require of him any fee, and he shall recover no
costs, except in case of recovery by him.

Rev., s. 1265; Code, s. 212; 1895, c. 149; 1868-9, c. 96, s, 3.
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23. Party seeking recovery on usurious contract, no costs. No costs shall be

recovered by any party, whether plaintiff or defendant, who may endeavor to

recover upon any usurious contract.

Rev., s. 1271 ; 1895, c. 69.

24. Costs in special proceedings. The costs in special proceedings shall be

as allowed in civil actions, unless otherwise specially provided.

Rev., s. 1272: Code, s. 541.

25. Fees and disbursements in supplemental proceedings. The court or judge

may allow to the judgment creditor, or to any party examined in proceedings

supplemental to execution, whether a party to the action or not, witnesses' fees

and disbursements.

Rev., s. VJi:'.: Code. s. 499; O. C. P., s. 27.*?.

26. Costs of laying off homestead and exemption. The costs and expenses

of appraising and laying off the homestead or personal property exemptions,

when the same is made under execution, shall be charged and included in the

officer 's bill of fees upon such execution or other final process ; and when made
upon the petition of the owner, they shall be paid by such owner, and the latter

costs shall be a lien on said homestead.

Rev., s. 1274 ; Code. s. 510.

27. Costs of reassessment of homestead. If the superior court at term shall

confirm the appraisal or assessment, or shall increase the exemption allowed the

debtor or claimant, the levy shall stand only upon the excess remaining, and the

creditor shall pay all the costs of the proceeding in court. If the amount allowed

the debtor or claimant is reduced, the costs of the proceeding in court shall be

paid by the debtor or claimant, and the levy shall cover the excess then

remaining.

Rev., s. 1275 ; Code, s. 521.

28. Costs against infant plaintiff; guardian responsible. When costs are

adjudged against an infant plaintiff, the guardian by whom he appeared in the

action shall be responsible therefor.

Rev., s. 1276 ; Code, s. 534.

29. Costs where executor, administrator, trustee of express trust, or person

authorized by statute a party. In an action prosecuted or defended by an

executor, administrator, trustee of an express trust, or a person expressly author-

ized by statute, costs shall be recovered as in an action by and against a person

prosecuting or defending in his own right; but such costs shall be chargeable

only upon or collected out of the estate, fund or party represented, unless the

court directs the same to be paid by the plaintiff or defendant, personally, for

mismanagement or bad faith in such action or defense. And when any claim

against a deceased person is referred, the prevailing party shall be entitled to

recover the fees of referees and witnesses, and other necessary disbursements,

to be taxed according to law.

Rev., s. 1277: Code, s. 535.
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30. Costs against assignee after action brought. In actions in which the

cause of action becomes by assignment after the commencement of the action,

or in any other manner, the property of a person not a party to the action,

such person shall be liable for the costs in the same manner as if he were a party.

Rev., s. 127S ; Code, s. 539.

Art. 4. Cost.s on Appeal,

31. Costs on appeal generally. On an appeal from a justice of the peace to

a superior court, or from a superior court or a judge thereof, to the supreme

court, if the appellant recovers juc(gment in the appellate court, he shall recover

the costs of the appellate court and those he ought to have recovered below, had

the judgment of that court been correct, and also restitution of any costs of the

court appealed from which he has paid under the erroneous judgment of such

court. If in any court of appeal there is judgment for a new trial, or for a new
jury, or if the judgment appealed from is not wholly reversed, but partly affirmed

and partly disaffirmed, the costs shall be in the discretion of the appellate court.

Rev., s. 1279 ; Code, s. 540.

32. Costs of transcript on appeal taxed in supreme court. When an appeal is

taken from the superior court to the supreme court, the clerk of the superior

court, when he sends up the transcript, shall send therewith an itemized state-

ment of the costs of making up the transcript on appeal, and the costs thereof

shall be taxed as a part of the costs of the supreme court.

Rev., s. 1280 ; 1905, c. 456.

33. Costs on appeal from justices of the peace. 1. After an appeal from the

judgment of a justice of the peace is filed with a clerk of a superior court, the

costs in all subsequent stages shall be as herein provided for actions originally

brought to the superior court.

Rev., s. 1281; Code, s. 542.

2. If, on appeal from a justice of the peace, judgment is entered for the plain-

tiff, and he shall not recover on his appeal a greater sum than was recovered

before the justice, besides interest accrued since the rendition of the judgment,

he shall not recover the costs of the appeal, but shall be liable at the discretion

of the court to pay the same.

Rev., s. 1282 : Code, s. 566 ; R. C, c. .31, s. 100 : 1194, c. 414. s. 17.

Art. 5. Liability of Counties in Criminal Actions

34. County to pay costs in certain cases; if approved, audited and adjudged.

If there is no prosecutor in a criminal action, and the defendant is acquitted, or

convicted and unable to pay the costs, or a nolle prosequi is entered, or judg-

ment arrested, the county shall pay the clerks, sheriffs, constables, justices

and witnesses one-half their lawful fees ; except in capital cases and in prosecu-

tions for forgery, perjury, or conspiracy, when they shall receive full fees. No
county shall pay any such costs, unless the same is approved, audited and
adjudged against the county as provided in this chapter.

\
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34a. Local modification as to counties paying costs. In the following counties

the county shall Y>ay one-half the fees specified when "not a true bill" is found:
Alexander, Alleghany, Ashe, Bertie, Brunswick, Burke, Caldwell, Caswell,

Catawba, Chatham, Clay, Craven, Davie, Duplin, Gaston, Granville, Greene,

Henderson, Iredell, Jackson, Johnston, Jones, Lenoir, Lincoln, Macon, Madison,

McDowell, Mecklenburg, Mitchell, Montgomery, Northampton, Onslow, Orange,

Pamlico, Pender, Person, Pitt, Polk, Richmond, Robeson, Rowan, Rutherford,

Sampson, Scotland, Stanly, Stokes, Surry, Swain, Transylvania, Wake, "Wa-

tauga, Wilkes, Yadkin, Yancey.

Key., s. 128.3 : Code, ss. 73.3, 739 ; 1907, cc. 94, 162, 208, G06, 627, 695 ; 1909, cc. 50, 107

:

P. L., 1911, CO. 76. 167; P. L.. 1915, c. 22.

In Bladen County, where in a criminal proceeding before the grand jury,

a "true bill" is not found, the county shall pay one-half fees to clerks, sheriffs,

officers, or constables who served any process in such proceeding,

1909, c. 1S.3.

In Brunswick and Catawba counties the county shall not be liable for any part

of the costs of justices of the peace, when "not a true bill" is found.

Key., s. 12S3; 1905, c. 598; 1909, c. 107.

In Montgomery County, in criminal cases, where the defendant is convicted

in superior court, justices of the peace are entitled to full fees, if any are legally

taxed in the bill of costs.

1909, f. 223.

In New Hanover County, in a criminal action, if there is no prosecutor, and the

defendant is convicted and serves out his sentence on the public roads of the

county, the county shall pay one-half fees as provided in the first sentence of this

section.

Ut'V,, s. 12.s:;; 19(!.-), c. 511.

Note. See tliis clmpter, s. .53a.

35. Liability of county when defendant acquitted in supreme court. If, on

appeal to the supreme court in criminal actions, the defendant is successful, the

county from which the appeal was taken shall pay one-half the costs of the

appeal, and all such sums as have been properly expended by the defendant for

the transcript of the record and printing done under the rules of the court.

Key., s. 12S4.

36. County where offense committed liable for costs. In all cases where the

county is liable to pay costs, that county wherein the offense is alleged to have

been committed shall be adjudged to pay them.

IJey., s. 12.S5; 1889, c. 354.

37. Liability of counties, where trial removed from one county to another.

The costs taxed in any case removed from another county for trial shall include

the fees and expenses allowed for summoning the special venire, if one is ordered

in the case, and the per diem and mileage of jurors who are empaneled to try the

case, together with all other costs and expenses of the trial of the case, the amount
of which, if not provided for by law, to be fixed by the presiding judge, so as to

fully relieve the county in which the trial is had of all costs and expenses thereof.
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All fines, forfeitures, penalties and amercements imposed or levied in the ease

shall belong to the county from which the case was removed and be paid to the

treasurer of said county. When a prisoner is sent from one county to another

to be held for trial, or for any other cause or purpose, the county from which he

is sent shall pay his prison expenses, unless the same is collected from him on or

before the first Monday in each month, and upon a failure to do so, it shall be

the duty of the county to which he is sent to pay the same to the sheriff or jailer

entitletl to receive it at the same rate and under the same regulations as its own
prison expenses are paid ; and the county liable shall repay the same within thirty

days after demand, and upon failing to do so the county to which the money is

due shall be entitled to recover in the superior court, or, if the amount be within

its jurisdiction, the court of justices of the peace of its own county, the amount
due, with ten per cent additional, together with eight per cent interest on the

sum due ; and said courts of said county shall have full jurisdiction to hear, try

and determine all actions and proceedings that may be brought for the purpose

of enforcing the collection of the same. When the county to which such prisoner

has been sent has paid the prison expenses and has made demand therefor upon
the county liable as above provided and such demand be not complied with within

ten days, the sheriff or jailer shall at once return such prisoner to the county

from which such prisoner was sent, and deliver him to the sheriff or jailer thereof.

Rev., s. 128.5: 1889. c. 354; 1901, e. 718.

38. Statement of costs against county to be filed with commissioners. In all

criminal actions where the county is liable in whole or in part for costs, it is the

duty of the clerks of the courts to make out a statement of such costs from the

record or docket, within thirty days after the hearing, trial, determination, or

other disposition thereof, and file the same with the board of commissioners of

the county.

Rev., s. 12Sti: Code. s. T.-.O ; l.S7:!-4. <•. lid s. :!.

39. Expenses in conveying prisoner to another county; provision for pay-

ment. When a sheriff' or other officer arrests a person under a capias or other

legal process, which requires him to have the person arrested before a court or

judge of another county, and such sheriff' or other officer is obliged to inciir

expense in the safe delivery of such person by reason of his failing to give bond
for his appearance, or if the sheriff' or other officer of the county to which the pris-

oner is to be carried incurs any expense in going for and conveying said prisoner

to his county, then in either case, the sheriff or other officer shall file with the

court or judge issuing the capias or other legal process and with the register of

deeds an itemized and sworn account of such expenses, which shall be presented
by the register to the board of commissioners at their next regular meeting to be
audited by them: Such sworn statement shall be received by the said board as

prima facie correct. Upon such auditing the board of commissioners shall cause
to be issued to such sheriff or other officer an order on the county treasurer for

the amount so audited and allowed by them, and shall notify the court or judge
of their action, to the end that the amount so allowed shall be taxed in the costs

to the use of the county.

Rev., s. 1287; 1885. c. 2(52; 1901. c. 04.
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40. Cost of investigating lynchings. In all cases of investigation and trial of

the crime of lynching, the entire cost incurred in the prosecution, unless paid
by the person or persons convicted, shall be paid by the county wherein the

crime shall have been committed. And whenever any solicitor goes to a county to

investigate a crime of breaking or entering a jail for the purpose of lynching,

the county where such crime is committed shall pay the solicitor the sum of one
hundred dollars for making the investigation.

Rev., s. 12SS : i.sy:;. <. 461, s. G.

Art. 6. Liability of Defendant in Criminal Actions

41. Costs against defendant convicted, confessing, or submitting. Every per-

son convicted of an offense, or confessing himself guilty, or submitting to the

court, shall pay the costs of prosecution.

Kev.. s. 1291 : Code. .s. 1211 ; R. C, c. -3.5. s. 46.

42. Defendant imprisoned not discharged until costs paid. If the sentence

be that the guilty person be imprisoned for a time certain, and that he pay the

costs, there shall be added to it that he shall remain in prison, after the expira-

tion of the fixed time for his imprisonment until the costs shall be paid, or until

he shall otherwise be discharged according to law.

Re^'.. s. 1292 ; Code. s. 9(}.'-> ; lS6S-<>, e. ITS.

43. Judgment confessed or bond given to secure fine and costs. In cases

where a court, mayor, or a justice of the peace permits a defendant convicted of

any criminal offense, to give bond or confess judgment, with sureties to secure

the fine and costs which may be imposed, the acceptance of such security shall

be upon the condition that it shall not operate as a discharge of the original

judgment against the defendant nor as a discharge of his person from the cus-

tody of the law until the fine and costs are paid.

Rev., s. 129.3 : Code, s. 749 ; 1885. c. 364 : 1879, c. 264. . .

44. Arrest for nonpayment of fine and costs. In default of payment of such

fine and costs, it is the duty of the court at any subsequent term thereof on

motion of the solicitor of the state to order a capias to issue to the end that such

defendant may be again arrested and held for the fine and costs until discharged

according to law; and a justice of the peace or mayor may at any subsequent

time arrest the defendant and hold him for the fine and costs until discharged

according to law.

Rev., s. 1294 : Code. .s. 7.50 ; 1S8.5, c. 364 : 1879, f. 264.

Art. 7. Liability of Prosecutor for Costs

45. Prosecutor liable for costs in certain cases; court determines prosecutor.

In all criminal actions, if the defendant is acquitted, nolle prosequi entered, judg-

ment against him arrested, or if the defendant is discharged from arrest for

want of probable cause, the costs, including the fees of all witnesses summoned
for the accused, whom the judge, court or justice of the peace before whom the

trial took place shall certify to have been proper for the defense, shall be paid by
the prosecutor, whether marked on the bill or warrant or not, whenever the judge,



45 COSTS—Art. 7 Ch. 23

court or justice is of opinion that there was not reasonable ground for the

prosecution, or that it was not required by the public interest. And every judge,

court or justice is hereby fully authorized to determine who the prosecutor is at

any stage of a criminal proceeding, whether before or after the bill of indict-

ment has been found, or the defendant acquitted: Provided, that no person

shall be made a prosecutor after the finding of the bill, unless he shall have

been notified to show, cause why he should not be made the prosecutor of record.

Rev.. 8. 1295; Code. s. 737; 1SS9, f. 34; R. C, c. 35. s. 37; 1799, c. 4. .s. 19; 1800. e. 558;
1S68-9, c. 277 ; 1874-5, c. 151 ; 1879, c. 49.

46. Imprisonment of prosecutor for nonpayment of costs, if prosecution frivo-

lous. Every such prosecutor may be adjudged not only to pay the costs, but he

shall also be imprisoned for the nonpayment thereof, when the judge, court, or

justice of the peace before whom the case was tried shall adjudge that the prose-

cution was frivolous or malicious.

Rev., s. 1297: Code. s. 73S ; R. C. c. 35. s. 37; 1800, c. 558; 1879, e. 49; 1881, c. 176.

Art. 8. Fees of Wit:s"esses

47. Not entitled to fees in advance. Witnesses are not entitled to receive their

fees in advance ; but no witness in a civil action or special proceeding, unless sum-
moned on behalf of the state or a municipal corporation, shall be compelled to

attend more than one day, if the party by or for whom he was summoned, shall,

after one day's attendance, on request and presentation of a certificate, fail or

refuse to pay what then may be due, for traveling to the place of examination,

and for the mimber of days of attendance.

Rev., s. 1298: Code. s. 1368; 18(!8-9. c. 279, subsec. 11, s. 3.

48. Witness to prove attendance; action for fees. Every person summoned,
who shall attend as a witness in any suit, shall, before the clerk of the court, or

before the referee or officer taking the testimony, ascertain by his own oath or

affirmation the sum due for traveling to and from court, attendance and ferriage,

which shall be certified by the clerk; and on failure of the party, at whose

instance such witness was summoned (witnesses for the state and municipal

corporations excepted), to pay the same previous to the departure of the witness

from court, such witness may at any time sue for and recover the same from the

party summoning him; and the certificate of the clerk shall be sufficient evi-

dence of the debt. Where recovery may be had before a justice of the peace on

a witness ticket, the justice shall deface it by writing the word judgment, and
deliver the same to the person of whom it is recovered.

Rev., s. 1299; Code, s. 1.369; R. C c. 31, s. 73; 1777, c. 115. s. 46; 1796, e. 458; 1868-9,

c. 279. subfli. 11. ss. 2, 4.

49. Witness tickets to be filed ; only two witnesses for single fact. At the court

where the cause is finally determined the party recovering judgment shall file

in the clerk's office the witness tickets; the amount whereof shall be taxed in the

bill of costs, to be levied and recovered for the benefit of said party. Tlie party

cast shall not be obliged to pay for more than two witnesses to prove a single fact

Rev., s. 1300; Code, s. 1370; R. C. e. 31, s. 74; 1783. c. 189, s. 3; 1796, c. 4.58, s. 2.

307
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50. Fees of witnesses before jury of view, commissioner, etc. Witnesses sum-

moned to appear at any survey, or before any jury of view, or before any com-

missioner, arbitrator, referee, or other person authorized to require their attend-

ance, shall be entitled to the same fees as for similar attendance at the court of

the county, and may prove, by their own oath, their attendance, mileage, and

ferriage before such person, who is hereby authorized to administer the oath

;

and when they shall attend on any commission issuing from without the state,

they may recover the fees for attendance against the party summoning them,-

or his agent or attorney directing them to be summoned; and when they shall

attend under a commission or authority from any court in this state, the fees

for attendance shall be proved as aforesaid, and be certified to the proper court

and taxed among the costs of the cause, as if the witness had attended the court

;

but nevertheless, such fees may be immediately recovered against the party

summoning.
Key., s. 1801: Code. ^^. i:!65 : It. C. e. :U, s. 07; ISOf). f. OSS; 1848, c. 00: 18.50, c. ISS, s. .3.

51. Fees of witnesses before grand jury. No witness shall receive pay for

attendance in a criminal case before a grand jury, unless such witness has been

summoned by direction in writing of the foreman of the grand jury, or of the

solicitor prosecuting, addressed to the clerk of the court, commanding him to

summon such witness, stating the name of the parties against whom his testi-

mony may be needed, or unless he has been bound or recognized by some justice

of the peace to appear before the grand jury.

Rev., s. 1302 ; Code. s. 74.3 ; 1879, c. 264.

51a. Local modifications as to fees of witnesses before grand jury. In Martin

County all witnesses who are subpoenaed by the court's order to appear before

the grand jury and do attend, and all other witnesses who testify for tlie state

in open court may prove attendance and collect one-half fees.

Rev., s. 1283 ; 1905. c. 134.

In Moore County all persons subpoenaed as witnesses before the grand jurv

in any criminal prosecution, or subpoenaed to appear before the judge in any

criminal prosecution shall receive one dollar per day for each day attending,

and five cents per mile for each mile traveled to and from court one time,

whether a true bill be found or not. The county commissioners shall not have

power or authority to allow any less sum than the face of the juror's or wit-

ness's tickets provided herein.

1907, c. 93, ss. 4. 5.

In Wayne County witnesses subpoenaed ])y the state before the grand jury

shall receive one-half fees, if the grand jury fails to find "a true bill."

1907, c. 40.

Note. In Cherokee Comity, the hnv is on the same fjeneial lines as in [Nloore. See 1907,

c. 156, ss. 4. 5.

As to P.nuiswiclv Coinity. see P. I.. l!)i:',, c. 24N,

52. Pay of witnesses in criminal cases. All witnesses summoned or recognizetl

in behalf of the state shall be allowed the same pay for their daily attendance,

ferriage and mileage as is allowed to witnesses attending in civil suits ; and such

fees for attendance shall be paid by the defendant, only upon conviction, con-
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fession or submission ; and if the defendant is acquitted on any charge of an

inferior nature, or a nolle prosequi be entered thereto, the court shall order the

prosecutor to pay the costs, if such prosecution appears to have been frivolous

or malicious; but if the court is of opinion that such prosecution was neither

frivolous nor malicious, and a greater luanber of witnesses have been summoned
than were, in the opinion of the court, necessary to support the charge, the court

may, nevertheless, order the prosecutor to pay the attendance of such unneeec-

sary witnesses, if it appear that they were summoned at his special request.

Kev., s. 12!)li; Code. s. 12(14: K. ('., c. .-JS. s. :!7 : 1800, c. 5.oS. s. 1 : 1S7!>, v. 4!); l.STi), e. 92,

.'i. .•!: INSl. c. 17(i.

53. County to pay state's witnesses in certain cases. Witnesses summoned or

recognized on behalf of the state to attend on any criminal prosecution in the

superior or criminal courts where the defendant is insolvent, or by law is not

bound to pay the same, and the court does not order them to be paid by the

prosecutor, shall be paid by the county in which the prosecution was commenced.
And in all cases wherein witnesses may be summoned or recognized to attend

any such court to give evidence on behalf of the state, and the defendant is dis-

charged, and in cases where the defendant breaks jail and is not afterwards

retaken, the court shall order the witnesses to be paid.

Rev., s. 128!); Code, s, 740; R. (\. c. 28, s. !); 1804, c. (!«.''); ISli), ,-. 1(K)S ; 1824. c. 12.5.S,

53a. Local modifications as to counties paying state's witnesses:

In Durham County, when on the trial of a criminal action, the costs, or any
part thereof, are taxed against the county, the witness fees of a salaried officer

or salaried employee of the county of Durham or the city of Durham shall not

be taxed against the county in the bill of costs.

1909. c. 485.

In Wake County, in all criminal cases and proceedings in the superior court

where there is a verdict of acquittal, nolle prosequi, arrest of judgment, the

return by a grand jury of "not a true bill," the county shall be liable for one-

half fees to state's witnesses. Where the defendant is convicted and judgment is

suspended, or the defendant is imprisoned, the county shall be liable for full

fees to state's witnesses. The clerk of the superior court, immediately upon the

determination of the case or proceeding, in any one of the ways provided above,

shall make out and sign a statement showing the amount of fees and mileage to

which each and every state witness duly subpoenaed to attend court in that case

or proceeding is entitled, which, when endorsed by the solicitor holding said

court, and a certificate made thereon by the sheriff of the county that the wit-

ness has paid all taxes for which he is liable, shall be presented to the treasurer

of the county, who shall immediately pay the same out of the general county
fund. In all cases where judgment is suspended, or the imprisoned defendant
is taxed with the costs, the costs, when collected, shall be paid by the clerk to

the treasurer of the county and placed in the general county fund.

1907, c. 204: Kx.^Sess. 1908. c. 2.5.

At least thirty days before each criminal term of the superior court of Wilkes
County the clerk shall file with the board of county commissioners an estimate

of the amount of money necessary to pay witnesses for the state fifty cents on
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the dollar of the amount due. Upon the filing of such estimate it is the duty of

the commissioners to order the county treasurer to pay to the clerk an amount of

money sufficient to pay state's Fitnesses fifty per cent of their witness fee and take

receipt for same. At each term of the court, when witnesses who have been duly

subpoenaed on behalf of the state are discharged upon filing their ticket with the

clerk and assigning the ticket to the county, the clerk shall pay the witness fifty

per cent of the face value of the ticket. The ticket shall be preserved by the clerk

till the case is finally disposed of, and at the termination of the case, if the

defendant is adjudged to pay the cost, the same shall be taxed in the bill of cost

which, when collected, shall be paid over to the county treasurer, who shall pay
the balance to the witness. Within thirty days after each criminal term of

court the clerk shall pay over to the treasurer all the money so collected from
defendants on witness fees, and file a sworn statement of all money so collected.

It is the duty of the solicitor as each witness is discharged to give him a certifi-

cate showing the number of days he is entitled to prove as a witness, which

certificate shall be filed with the clerk. If any individual purchases any witness

ticket from any witness, the county shall not be liable to pay said witness, unless

it shows upon the .ticket the amount so paid by the purchaser, and then no
greater amount than the amount paid, and in no case to exceed fifty per cent

of the face value thereof.

1009. c. ?,H.

54. County to pay defendant's witnesses in certain cases. When the defend-

ant is acquitted, a nolle prosequi entered, or judgment against him arrested, and
it is made to appear to the court, by certificate of counsel or otherwise, that said

defendant had witnesses, duly subpoenaed, bound or recognized, in attendance,

and that they were necessary for his defense, it is the duty of the court, unless

the prosecutor is adjudged to pay the costs, to make and file an order in the cause

directing that said witness be paid by the county in such manner and to such

extent as is authorized by law for the payment of state's witnesses in like cases.

Uev.. s. 1290: Code. s. 747; 3879, c. 264; 1881, p. .312.

55. Fees of state witnesses; two only in misdemeanors; one fee for day's

attendance. No person shall receive pay as a witness for the state on the trial

of any criminal action unless such person was summoned by the clerk under the

direction of the solicitor prosecuting in the court in which the action originated,

or in which it shall be tried if removed ; and no solicitor shall direct that more
than two witnesses shall be summoned for the state in any prosecution for a mis-

demeanor, nor shall any county or defendant in any such prosecution be liable

for or taxed with the fees of more than two witnesses, unless the court, upon
satisfactory reasons appearing, otherwise directs. And no witness summoned in

a criminal action or proceeding shall be paid by the county for attendance in

more than one ease for any one day ; nor shall the county be required to pay any
sucli witness if his attendance shall be taxed in more than one case on the same

day.

Itcv.. .-.;. l.'UW: (\i(Ie. .^. 744: 1S71-2. c. 1S6: 1879, c. 264.

56. On appeal from justice only two witnesses bound over. When the defend-

ant appeals from the judgment of the justice of the peace, in any criminal action.
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it is the duty of such justice of the peace to select and bind over on behalf of

the state not more than two witnesses, and neither the county nor the defendant

shall be liable for the fees of more than two witnesses on such appeal, unless

additional witnesses are summoned by order of the appellate court as provided

in the preceding section.

Rev., s. 1304 ; Code, s. 745 ; 1879, c. 264.

57. Discharge of witnesses for state; certificate of attendance by solicitor. It

is the duty of all solicitors prosecuting in the several courts, as each criminal

prosecution is disposed of by trial, removal, continuance or otherwise, to call and
discharge the witnesses for the state, either finally or otherwise, as the disposi-

tion of the case may require; and he shall thereupon file with the clerk of the

court a certificate giving the names of the witnesses entitled to prove their

attendance, with the date of their discharge. The said certificate shall be in the

following or similar form, and blanks thereof shall be furnished to the solicitor

by the clerk at the county expense, viz.

:

North Carolina. County.
Court, Term. 19

State V.

Witness
discharged day of , 19 Solicitor.

Rev., s. 1305 : Code. s. 740: 1879, c. 264 ; 1881, o. 312.

58. Witness not paid without certificate ; court's discretion. No county, prose-

cutor or defendant shall be liable to pay any witness, nor shall his fees be

embraced in the bill of costs to be made up as hereinbefore provided, unless his

name is certified to the clerk by the solicitor, or included in the order of the

court. And the judge or justice may, in his discretion, for satisfactory cause

appearing, direct that the witnesses, or any of them, shall receive no pay, or

only a portion of the compensation authorized by law. The court, at any time

within one year after judgment, may order that any witness may be paid, who
for any good reason satisfactory to the court failed to have his fees included in

the original bill of costs.

Rev., s. 1306 ; Code. ss. 733, 748 ; 1S79, c. 264 ; 1881, c. 312.
Note. As to amount of witness fees, see Salaries and Fees.

Art. 9. Criminal Costs Before Justices

59. Liability for criminal costs before justice. The party convicted in a crimi-

nal action, or proceeding before a justice, shall always be adjudged to pay the

costs ; and if the party charged be acquitted, the complainant shall be adjudged
to pay the costs, and may be imprisoned for the nonpayment thereof, if the jus-

tice shall adjudge that the prosecution was frivolous or malicious. But in no
action or proceeding of which he has final jurisdiction, commenced or tried in

a court of a justice of the peace, shall the county be liable to pay any costs.

Rev., s. 1307: Code. s. 895: 1868-9, c. 178: 1879, c. 92, s. 3; 1881, c. 176.

60. Imprisonment of defendant for nonpayment of fine and costs. If the jus-

tice sentences the party found by him to be guilty to pay a fine and costs, and the

same are not immediately paid, the justice shall commit the guilty person to
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the county jail until the same are paid, or until he is otherwise discharged

according to law.

IU>v., s. ims; ('(.(le, s. !M14: 1S68-9, C-. ITS, sul)duil>. 4. s. 15.

Note. For c-osts in tiikiiif; depositions to be used in another state, see Evidenc-e.

For costs of advertisin.i; for creditors of deceased person, see Administration.
For fees to clerk sujierior court for issuiui? orders, etc.. in guardianship matters, see

(iuai'dian and Ward.
For security for costs, see Civil Procedure.
For costs ill hastard.v cases, see Bastardy; in actions against guardians, see Guardian

and Ward: in habeas corpus proceedings, see Habeas Corpus; in foreclosing liens, see Liens ;

in (Iraininn' lowlands, see Drainage; when plaintiff refuses to accept tender of judgment,
and fails to recover more, see Civil Procedure; in pauper siiits, see Civil Procedure; in

actions between landlord and tenant, see Landlord and Tenant; in actions to establish
public mills, see Mills; in partition proceedings, see Partition; in actions for forfeiture of

corporate charter, see Corporation.
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1. County as corporation; acts through commissioners.
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23. Penalty on officer failing to settle.
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26. Jail to have five apartments.
27. To be heated.
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29. Prison bounds.

Art. 7. County Uevenue.

30. Taxes collected by sheriff.

31. Statement of fines kept by clerk.

32. Fines paid to ti'easuier for schools ; annual report.

33. Expenditure of county funds directed by commissioners.
34. County officers receiving funds to report annually.
35. Board to enforce duty to report.

36. Reports to ]>v recorded in register's office.

37. Penalty for failure to report.

38. Demand before suit against municipality; complaint.
39. Accounts to be itemized, verified and audited.
40. Accounts to be numbered as presented.
41. Claims t<) be numbered as allowed ; copy to board annually.
42. Annual statement of claims and revenues to be published.
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Art. 8. County Pook.

43. Support of poor ; superintendent of county home ; paupers removing to county.
44. County home for aged and infirm.

45. Support of county home.
46. Property of indigent to be sold or rented.
47. Families of indigent militiamen to be supported.
48. Paupers not to be hired out at auction.
49. Legal settlements ; how acquired.
50. Removal of indigent to county of settlement ; maintenance

; penalties.

Art. 9. County Prisoners.

51. Bond of prisoner in criminal case returned to court.
52. Bond of prisoner committed on capias in civil action.
53. Jailer to cleanse jail, furnish food and water.
54. Prisoner to pay charges and prison fees.

55. Prisoner may furnish necessaries.
56. United States prisoners to be kept.

57. Guard when escape apprehended ; comijensation.
58. What counties liable for guarding and removing prisoners.
59. Transfer of prisoners to succeeding sheriff.

60. Where no jail, sheriff may imprison in jail of adjoining county.
61. Where no jail, courts may commit to jail of adjoining county.
62. When jail destroj'ed, transfer of prisoners provided for.

63. Counties and towns may hire out certain prisoners.
64. Person hiring may prevent escape.
65. Sheriff to have control of prisoners hired out.

66. Convicts who may be sentenced to or worked on i-oads.

67. Deductions .from sentence allowed for good behavior.
68. Convicts sentenced to roads to be under county control.

69. When sentenced to state's prison in lieu of roads.
70. State's prison to furnish convicts to county roads.
71. Taxes may be levied for expenses of convicts.

Art. 10. Houses of Correction.

72. Commissioners may establish houses of correction.
73. Levy of taxes authorized ; to be paid to manager.
74. Bonds may be issued.

75. Governor to be notified of establishment.
76. Directors to be appointed ; duties.

77. Term of office of directors.

78. Manager to be appointed ; bond ; duties.

79. Manager to assign employment to inmates.
80. Compensation of officers.

81. Sheriff to convey persons committed-
82. Absconding officers punished.
83. Release of vagrants.
84. Suits in name of county.
85. Counties may establish joint house of correction.
86. Directors of joint house of correction.

87. Directors to appoint manager ; bond ; term ; duties.

88. Compensation of manager and other officers.

Art. 1. CoKPOEATE Existence and Powp^rs of Counties

1. County as corporation; acts through commissioners. Every county is a

body politic and corporate, and has the powers prescribed by statute, and those

necessarily implied by law, and no others; which powers can only be exercised

by the board of commissioners, or in pursuance of a resolution adopted by them.

Rev., s. 1309 ; Code, ss. 702, 703 ; 1808, c. 20, ss. 1. 2 ; 1876-7. c. 141, s. 1.

2. Corporate powers of counties. A county is authorized

—

1. To sue and be sued in the name of the county.
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2. To purchase and hold lands within its limits and for the use of its inhabi-

tants, subject to the supervision of the general assembly.

3. To make such contracts, and to purchase and hold such personal property,

as may be necessary to the exercise of its powers.

4. To make such orders for the disposition or use of its property as the

interests of its inhabitants require.

Rev., s. 1310 ; Code, s. 704 ; 1S08. c. 20. s. 3.

Akt. 2. County Commissioners

3. Election and number of commissioners. There shall be elected in each

county of the state, at the general election to be held in the year one thousand

eight hundred and ninety-six, and every two years thereafter, by the duly quali-

fied voters thereof, three persons to be chosen from the body of the county, who
shall be styled "the board of commissioners for the county of " and
shall hold their office for two years from date of their qualification and until

their successors are elected and qualified.

Rev., s. 1311.

4. Local modifications as to term and number. The number of commission-

ers shall be five instead of three in the counties of Alamance, Beaufort, Bertie,

Buncombe, Cabarrus, Carteret, Catawba, Chowan, Columbus, Craven, Cumber-
land, Durham, Edgecombe, Franklin, Granville, Greene, Guilford, Halifax,

Harnett, Hertford, Iredell, Johnston, Jones, Lenoir, Lincoln, Martin, Mecklen-

burg, Nash, New Hanover, Pasquotank, Perquimans, Pitt, Richmond, Robeson,

Rockingham, Rowan, Tyrrell, Vance, Warren, Wayne and Wilson.

In Gaston County six persons shall be elected, one of whom must be a resident

of Gastonia Township, one a resident of River Bend Township, one a resident

of South Point Township, one a resident of Crowders Mountain Township, one

a resident of Cherryville Township, and one a resident of Dallas Township. If at

any time the board of commissioners of Gaston County are equally divided upon
any question pending before them and there is a tie vote, then the clerk of

said board is authorized and empowered to cast the deciding vote and to deter-

mine such question.

In Wake County five persons shall be elected, three of whom shall compose
a class whose terms of office shall be for four years on and after the first Monday
in December, one thousand nine hundred and ten, and two of whom shall com-
pose a class whose terms of office shall be for four years on and after the first

Monday in December, one thousand nine hundred and twelve.

Rev., ss. 1311. 1312 ; Code, s. 716 ; 1876-7, c. 141, s. 5 : 1887. c. 307 ; 1895, c. 135 : 1899. •v.

103, 47, 153, 187, 297, 801, 346, 450, 467. 488. 609; 1901, cc. 14, 60, 328, 330, 581; 1903, cc. 4,

7, 1% 36, 46, .59, 137, 191, 203, 206, 207, 228, 265, 446, 515, 790 ; 1905, cc. 37, 44, 58, 73, 148,

338, 340, .346, 397. 422, 553 ; 1907, cc. 2, 16, 55, 61. 125, 178, 291. 350 ; 1909, cc. 12, 53, 213.

302. 625, 729; P. L. 1917, cc. 32, 175, 381.

5. Vacancies in board ; how filled. In case of a vacancy occurring in the board

of commissioners of a county, the clerk of the superior court for the county

appoint to said office for the unexpired term.

Rev., s. 1314: Code. s. 719: 1895, c. 135. s. 7: 1909, c. 490. s. 1.
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6. When to qualify ; oath to be filed. The board of commissioners shall qualify

and enter upon the duties of their office on the first Monday of December next

succeeding their election, and they may take the oaths of office before the clerk of

the superior court, or some judge, or justice of the peace or other person quali-

fied by law to administer oaths. The oaths of office severally taken and sub-

scribed by them shall be deposited with the clerk of the superior court.

Ue\ .. s. i:!l() : Code. 8. 70S ; 1895. c. 135, s. 4.

7. Meetings of the board of commissioners. The board of commissioners in

each county shall hold a regular meeting at the courthouse, on the first Mondays
in December and June. Special meetings may be held on the first Monday in

every month, but shall not continue longer in session than two days. Meetings

may be held at other times for the more convenient dispatch of business at the

call of the chairman, on the written request of one member of the board, but

public notice of the time and place of all such called meetings shall be posted at

the courthouse door for not less than six days, and published one time in a

county newspaper, if there is one. The board shall receive no compensation for

attending siich called meetings. The board may adjourn its regular meetings in

December and June from day to day until the business before it is disposed of.

Every meeting shall be open to all persons. A majority of the board constitute

a quorum. At each regular December meeting the board shall choose one of its

members as chairman for- the ensuing year ; in his absence the members present

shall choose a temporary chairman.

Kev.. s. 1.S17 : Code, s. 706.

XoTE. Meetinjrs in certain counties are governed by special laws as follows : Ashe, P. L.

1911, c. 94: Kiincunil)e, P. L. 191.3, c. .392; Claj', 1889, c. 184; Dare, 1909, c. 68; Durham,
1901. c. 309 : I<](lji:econihe. 1901, c. 429 ; Forsyth. 1897, c. 437 ; Gaston, 1903, c. 34 ; Mecklen-
burg, 1893. c. 199: T'liion. 1907. c. .347; Wake, 1899. c. 297.

8. Powers of board. The boards of commissioners of the several counties

have power

—

TAXATION AND FINANCE

/. Tu e.r('))ij)t from ca^niatimi tax. To exempt from capitation tax in special

cases, on account of poverty and infirmity.

Uev.. s. 131S : Code, s. 907 ; 1868, c. 20, s. 8.

J. To Jevij roiiihfij f(Kres. To levy, in like manner with the state taxes, the

necessary taxes for county purposes; but the taxes so levied shall never exceed

the double of the state tax, except for a special purpose, and with the special

approval of the general assembly. All county taxes shall be levied at the

regular meeting of the board on the first Monday in June. The board may
extend the time for the collection and settlement of the county taxes to such

time as may be deemed expedient, not beyond the first day of May next after

the taxes were levied.

Rev., s. 1318; Code, s. 707: 1868. c. 20. s. 8.

). 1\) ])(;rroir money for necessary expenses, provide for pa.ymeni hy taxa-

tion: To borrow money for the necessary expenses of the county, and tO' pro-

vide for its payment, with interest, in periodical installments, by taxation.

Itcv.. s. 131S: Code. s. 707: 1868, c. 20, s. 8.
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Jf. To provide for j;ai/nie)tt existing debts bi/ tckcation or otiieri.rise. To' pro-

vide by taxation or otherwise for the prompt and regular payment, with interest,

of any existing debt owing by the connty.

5. To sub}nit proposition to contract debt to rote. To submit to a vote of the

qualified electors in the county, after liaving obtained the approval of the

general assembly, any proposition to contract a debt, or loan the credit of the

county, under section seven, article seven, of the Constitution ; to order the time

for voting upon such proposition, which shall be upon public notice thereof at

one or more places in each township in the county, and publication in one or

more county newspapers, if there are any, for three months next immediately

preceding the time fixed on ; and such election shall take place and be conducted

under the laws as prescribed for the election of members of the general assem-

bly; and the commissioners shall i^rovide for giving effect, in case of the adop-

tion of the proposition, to the expressed will of a majority of the qualified voters

in such election.

Rev., s. 1318 : Code, s. 707 ; 1868, c. 20, s. 8.

Note. For special law as to Durham, see 1907, c. 982.

f). To purcliase county itidebtedness. To purchase if they desire, at any price,

not exceeding their par value and accumulated interest, any of the outstanding

bonds or other indebtedness of the county.

Rev., s. 1320 ; Code, s. 718 ; 1868-9, c. 269, s. 2.

7. To levy taxes for interest and sinking funds for oitlsta-ndintj bonds not pro-

vided for. (a) To levy, in like manner with the county taxes, the neces-

sary taxes to pay the interest and create a sinking fund for the retirement of

bonds issued and sold for the purpose of meeting necessary expenses of the

county, where no other provision for such levy has been specially provided for.

In making such levy the constitutional equation must be preserved, and the

levy shall not exceed any constitutional limitation.

(b) To levy, in like manner with the county taxes, the necessary taxes to

pay the interest and create a sinking fund for the retirement of township road
improvement bonds, issued either by vote of the people or by act of the general

assembly, where the amount of levy provided by the act under which the vote

is held or tax levied is inadequate to pay the interest on bonds heretofore issued

or authorized by acts now in force, but the constitutional equation must be

observed, and the levy shall not exceed any constitutional limitation.

1917, e. 121, ss. 1. 2.

8. To erect anfl repair connti/ buddings. To erect and repair the necessary

county buildings, and to raise, by taxation, the moneys therefor.

Rev., s. 1318 ; Code, s. 707 ; 1868, o.'^20. s. 8.

Note. For special law as to Tyrrell, see 1909. c. 413.

9. To designate site for county buddings. To remove or desiiiiiate a new
site for any coimty building; but the site of any county building already

located shall not be changed, unless by an unanimous vote of all the members
of the board at the regular December meeting, and unless upon notice of the

proposed change, specifying the new site. Such notice shall be published in
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a newspaper printed in the county, if there is one, and posted in one or more
public places in every township in the county for three months, next immedi-
ately the annual meeting at which the final vote on the proposed change is to be
taken. Such new site shall not be more than one mile distant from the old, except

upon the special approval of the general assembly.

Rev., s. 1318; Code, s. 707; 1S6S, c. 20, s. 8.

Note. Special law as to Lincoln, see 1909, c. 182, s. 12.

COUNTY OFFICERS

10. To require officers to report. To require from any county officer, or

other person employed and paid by the county, a report under oath at any time

on any matters connected with his duties.

Rev., s. 1318; Code, s. 707; 1868, c. 20, s. 8.

11. To approve hovds of count ij officers and induct into office. To qualify

and induct into office at the meeting of the board, on the first Monday in the

month next succeeding their election or appointment, the following named county

officers, to wit: clerk of the superior court, sheriff, coroner, treasurer, register of

deeds, surveyor, and constable ; and to take and approve the official bonds of

such officers, which the board shall cause to be registered in the office of the

register of deeds. The original bonds shall be deposited with the clerk of the

superior court, except the bond of the said clerk, which shall be deposited with

the register of deeds, for safekeeping.

If the board declares the official bonds of any of said county officers to be

insufficient, or declines to receive the same, the officers may appeal to the

superior court judge riding the district in which the county is, or to the resident

judge of said district, as he may elect, who shall hear said appeal in chambers,

at any place in said district he designates, within ten days after notice by him
of the same, and if, upon the hearing of the appeal, the judge is of the opinion

that the bond is sufficient, he shall issue an order to the board of commissioners

to induct the officer into office, or that he shall be retained in office, as the case

may be. If, upon the hearing of the appeal, the judge is of the opinion that the

bond is insufficient, he shall give the appellant ten days in which to file before

him an additional bond, and if the appellant within the ten days files before

the judge a good and sufficient bond, in the opinion of the judge, he shall so

declare and issue his order to said board directing and requiring them to induct

the appellant into office, or retain him as the case may be. If, in the opinion of

the judge, both the original and the additional bonds are insufficient, he shall

declare the said office vacant and notify the commissioners, who shall notify the

clerk of the superior court, who shall appoint to fill the vacancy, except in cases

of the clerk of the superior court, which vacancy shall be filled by the resident

judge. The judgment of the superior court judge shall be final. The appeal and
the finding and judgment of the superior court judge shall be recorded on the

minutes of the board of commissioners.

Rev., s. 1318 ; Code, s. 707 ; 1868, c. 20. s. 8 ; 1874-5, c. 237. s. 3.

12. To ffll v.amncies. To fill by appointment a vacancy in the offices of

sheriff, constable, coroner, register of deeds, county treasurer, or county sur-

veyor.

Rev., s. 1321 ; Code, s. 720.
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1

COUNTY PKOPERTY

IS. To 7nake orders respecting countij property. To make such orders

respecting the corporate property of the county as may be deemed expedient.

Rev., s. 1318 ; Code, s. 707 ; 1868, c. 20, s. 8. •

IJf.. To setl or Jeaae red proi^erty. To sell or lease any real property of the

county and to make deeds or leases for the same to any purchaser or lessee.

Rev., s. 1318 : Code, s. 707 ; 1868, c. 20, s. 8.

COUNTY PUKCHASES

15. To purcliase for ptihJtc hiiitdings, and at execution sale. To piircbase

real property necessary for any public county building, and for the support of

the poor, and to determine the site thereof, where it has not already been located

;

and to purchase land at any execution sale, when it is deemed expedient to do

so, to secure a debt due the county. The deed shall be made to the county, and
the board may, in its discretion, sell any lands so purchased.

Rev., s. 1318 ; Code, s. 707 ; 1868. c. 20, s. 8 : 1879, e. 144, s. 1.

16. To purcliase or tease a county farni, and worl' convicts thereon. To lease

or purchase a county farm, and where proper provisions are made for securing

and caring for convicts, such of them as are subject to road duty may be worked
on said farm, and, in the discretion of the board, such farms may be made experi-

mental farms. The court, in its discretion, may sentence convicted prisoners

either to said farm or to the roads. "Where a farm is purchased or leased in those

counties having a road system, the board may work the convicts on such farms.

1915. c. 140.

HIGHWAYS AND BRIDGES

17. Laying out, alteration, and discontinuance of highways. To exercise

authority in laying out, altering, repairing and discontinuing highways; in

establishing and settling ferries ; in building and keeping up bridges ; in laying

off or discontinuing cartways ; in providing draws in all bridges, where the same
may be necessary for the convenient passage of vessels ; in appointing overseers

of highways; in excusing persons from working on the highways; in allowing

and contracting for the building of toll-bridges, and taking bond from the build-

ers thereof ; and in licensing the erection of gates across highways. This authority

shall be exercised under the rules, regulations, restrictions and penalties in all

respects prescribed and imposed in the chapter entitled Roads and Highways.
Rev., s. 1318 ; Code, s. 707 ; 1868, c. 20, s. 8.

Note. See Roads and Highwaj's for statutes authorizing county and local road com-
missions.

18. To raise money for highways. To raise by tax the necessary highway
moneys, in such manner as may be prescribed by law.

Rev., s. 1318 : Code, s. 707 ; 1868, c. 20, s. 8.

19. To appoint an inspector of highwa.ys and bridges. To appoint an inspec-

tor of highways and bridges for the county, if deemed necessary ; to fix and pro-

vide for his compensation and regulate his duties, not inconsistent with the laws

of the state. The commissioners of two or more counties may unite in employing
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an inspector of highways and bridges, and apportioning his compensation

between the respective counties as may be agreed upon.

Rev., s. 1.318 ; Code, s. 707 ; 1868, c. 20, s. 8.

20. To regulate speed of automobiles. To regxdate the speed of automo-
biles, motorcycles and other like vehicles on the public roads and bridges, and
make such ordinances as they may deem necessary governing the same. This

subsection shall not apply to the counties of Mecklenburg and New Hanover.

Itev.. 1318; 1905, c. 3.31.

21. To coii.si7iict and repair bridijes. To construct and repair bridges in

the county, and to raise by tax the money necessary therefor, and when a bridge

is necessary over a stream which divides one county from another, the board of

commissioners of each county shall join in constructing or repairing such bridge

;

and the charge thereof shall be defrayed by the counties concerned, in propor-

tion to the number of taxable polls in each.

Rev., s. 1318; Code. s. 707: 1868, c. 20, s. 8.

22. To appoint commiissioners to open rivers and creels. To appoint a

commissioner to open and clear the rivers and creeks within the county, or

where such river or creek forms a county line or a part thereof. For this purpose

the board is authorized to withdraw from the public roads such hands as may be

deemed necessary, and allot them to such work under overseers and the direction

of the commissioner. The board may impose the duties of this subsection on the

inspector of highways and bridges when appointed; and shall, in all respects

conduct the opening and clearing of such rivers and creeks as prescribed by law.

Rev., s. 1318; Code, s. 707; 1868, c. 20, s. 8.

IN.SPECTION AND LICEIMSES

25. To license peddlers. To license peddlers and retailers of spirituous

and other liquors as prescribed by law. No license shall be good for more than

one year, nor granted to two or more persons to peddle as partners in trade.

Rev., s. 131S : Code. s. 707 ; 1868, c. 20. s. S.

2.'j. To license aiiciioneers. To license for the term of one year any number
of persons to exercise the trade and business of auctioneers in each county, and
to take their bonds as prescribed by law.

Rev., s. 1318 ; Code. s. 707 ; 1868, c. 20. s. 8.

26. To establish public Ia)ulings, places of inspection-, and inspectors. To
establish such public landings and places of inspection as the board may think

proper ; and to appoint such inspectors in any town or city as may be authorized

by law.

Rev., s. 1318 ; Code, s. 707 ; 1868, c. 20, s. 8.

POOR AND HOSPITALS

2('). To i^roride for the nuiirde nance of the j oor. To provide by tax for the

maintenance, comfort and well-ordering of the poor ; to employ, biennially, some
competent person as overseer of the poor, to institute proceedings by the warrant
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of the chairman against any person coming into the county who is likely to

become chargeable thereto, and cause the removal of such poor person to the

county where he was last legally settled ; and to recover by action in the superior

court from the said county all the charges and expenses incurred for the main-

tenance or removal of such poor person.

Kev., s. 1.318 ; Code, s. 707 ; 1868, c. 20. s. 8.

21'. To (stahJlsh jniblic hosiiiiah and iubercidosls disjieitmries. To estab-

lish public hospitals for the county in cases of necessity, and to establish and

maintain wholly or in part one or more tuberculosis dispensaries or sanatoria,

and to make rules, regulations and by-laws for preventing the spread of conta-

gious and infectious diseases, and for taking care of those afflicted thereby, the

same not being inconsistent with the laws of the state ; and to raise by taxation

the necessary moneys to defray the charges and expenses so incurred.

Rev., s. 1318; Code, s. 707 ; 18G8, c. 20, s. 8.

PRISONS AND PRISONERS

28. To provide for a house of correction. To make provision for the erection

in each county of a house of correction, where vagrants and persons guilty of

misdemeanors shall be restrained and usefully employed ; to regulate the employ-

ment of labor therein ; to appoint a superintendent thereof, and such assistants

as are deemed necessary, and to fix their compensation.

Rev., s. 1318 ; Code, s. 707 ; 1868, c. 20, s. 8.

29. To provide for emploiiment of prisoners. To provide for the employ-
ment on the highways or public works in the county of all persons condemned to

imprisonment with hard labor, and not sent to the penitentiary.

Rev., s. 1318 ; Code, s. 707 ; 1868, e. 20, s. 8.

TOWNSHIPS

30. To divide couniij inio townships. To divide each crnuity into conve-

nient districts, called townships, and to determine the boundaries and prescribe

the names of said townships. A map and survey of said townships shall be filed

in the office of the clerk of the board of commissioners, and also in the office of

the secretary of state.

Rev., s. 1318 ; Code, s. 707 ; 1868, c. 20, s. 8.

j1. To erect, divide and alter toivnships. To erect, divide, change the names
of, or alter townships in the manner following: In any county, any three free-

holders of each township to be affected, may, after the notice presently to be

mentioned, apply by petition to the board of commissioners to erect a new town-
ship, or divide an existing township, or change the name of or alter the bound-
aries thereof. Notice of the application shall be posted in one or more public

places in each of such townships, and published in a newspaper printed in the

county, if there is one, for at least four weeks preceding the meeting at which
the application is made to the board. No township shall have or exercise any
corporate powers whatsoever, unless authorized by an act of the general assem-

bly, to be exercised under the supervision of the board of commissioners.

Rev., s. 1318 ; Cotle, s. 707 ; 1868, c. 20, s. 8 ; 1876-7, c. 141, ss. 3, 5.
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S£. To a 1)portion, funds between altered townsJiips. When a township has

been altered, erected, or divided, to apportion, in its discretion, the public funds

of such township, between the new township divisions or subdivisions, and the

warrant of the board upon the treasurer for the apportionment shall constitute

a valid voucher for the payment thereof. In those counties where the township

public roads are under the control of road trustees, the board shall appoint the

requisite number of trustees to perform the duties of the office until the regular

date for the appointment or election of such trustees and until their s^iccessors

are elected and qualified, but this shall not apply where another method of

election has been provided.

Ex. Sess.. 1913, c. 44.

MISCELLANEOUS

So. To autlwrlze chairman to issue subpoenas. To authorize the chairman
to issue subpoena to compel the attendance before the board of persons, and the

production of books and papers relating to the affairs of the county for the pur-

pose of examination, on any matter within the jiirisdiction of the board. The
subpoena shall be served by the sheriff or any constable to whom it is delivered;

and upon return of personal service thereof, whoever neglects to comply with

the subpoena or refuses to answer any proper question shall be guilty of con-

tempt and punishable therefor by the board. A witness is bound in such cases to

answer all the questions which he would be bound to answer in like case in a

court of justice; but his testimony given before the board shall not be used

against the witness on the trial of any criminal prosecution other than for per-

jury committed on the examination. The chairman of the board of county com-

missioners for each county is authorized in his official capacity to administer

oaths in any matter coming before either of such boards. Any member of such

board while temporarily acting as such chairman has and may exercise like

authority.

Rev., s. 1318; Code, s. 707 ; 1868, c. 20, s. 8. •

34. To audit accounts. To audit accounts against the county, and direct

the raising of the moneys necessary to defray them.

Rev., s. 1318; Code, s. 707 ; 1868, c. 20, s. 8.

35. To appoint proxies. To appoint proxies to represent in any annual or

other meetings the shares or other interest held by any county in a railroad com-

pany, or other corporation, under the charter of such corporation, or imder any
special acts of the general assembly, authorizing county- subscriptions in such

eases.

Rev., s. 1318; Code, s. 707; 1868, c. 20, s. 8.

Note. For special law as to Cherokee, see P. L. Ex. Sess. 1913, c. 115.

36. To procure iceifjlits and nhcisinrs. To procure for each county sealed

weights and measures, according to the standard prescribed by Congress; and

to elect a standard keeper, who shall qualify before the board and give bond
approved by the board, as prescribed by law.

Rev., s. 1318 ; Code, s. 707 ; R. C, c. 117, s. 4 ; 1868, c. 20, s. 26.
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37. To adopt a coiudi/ seal. To adopt a seal for the county^ a doscription and
impression of which shall be filed in the Office of superior court clerk and of the

secretary of state.

Rev., s. 1318 ; Code, s. 707 ; 1868, c. 20, s. 8.

3S. To jroniote farmers cooperative de^no'iist ration work. To cooperate with
the state and national departments of agriculture to promote the farmers coop-

erative demonstration work, and to appropriate such sum as they may agree

upon for the purpose.

1911, c. 1.

39. To aijpropriaie for the Naiional Guard. To appropriate such sums of

money to the various organizations of the National Guard, and at such times,

as the board may deem proper.

1915, c. 259.

^(9. To make apjrroj.riaiions for libraries. Together with the county board
of education of any county in which there is a public city or town library, in

.

their discretion, to cooperate with the trustees of said library in extending the

service of such library to the rural communities of the county, and to appro-

priate out of the funds under their control an amount sufficient to pay the

expense of such library extension service.

1917, c. 149.

8a. Levy of additional taxes for deficiency in necessary expenses. The board

of the county commissioners of the several counties are authorized and empow-
ered to levy a special tax in excess of the constitutional limitation, not exceeding

five cents on the one hundred dollars valuation of all property listed for taxa-

tion in their respective counties, to provide for any deficiency in the necessary

expenses and revenue of their respective counties, which may be caused by the

appropriation of taxes authorized under the chapter Education, article 16,

entitled, Funds for Six Months Schools.

1913, c. 33, s. 9 ; 1913, c. 88 ; 1917, c. 109.

In order to meet any further deficiency arising from the cause stated, the board

of county commissioners in the several counties in the state are directed, on or

before the first Monday in August in each year to examine the tax abstracts for

the current year, and if, upon such examination, it shall appear, and the board

of county commissioners shall find as a fact, that the taxes which the board is

authorized to levy, after deducting from the sixty-six and two-thirds cents on

the one hundred dollars worth of property, the taxes levied by the state for

general state purposes, for pensions and for schools, will not be sufficient to

meet the current necessary expenses of the county for the current year, then the

board of county commissioners shall spread upon the minutes of the board a rec-

ord of said finding of fact ; and thereupon the said board of county commission-

ers shall be and is hereby authorized to levy a special tax to meet the current

necessary expenses of the county, not exceeding the increase in the levy made by
the general assembly of nineteen hundred and thirteen for state purposes over

and above the levy made by the general assembly of on thousand nine liundred

and eleven. The tax so levied shall be collected in the same manner as other taxes.

Rev., s. 3573 ; Code, s. 1880 ; 1869-70. c. 169, s. 7.
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9. To settle disputed county lines. When there is any dispute concerning the

dividing line between counties, the board of commissioners of each county inter-

ested in the adjustment of said line, a majority of the board consenting thereto,

may appoint one or more commissioners, on the part of each county, to settle and
fix the line in dispute; and their report, when ratified by a majority of the

commissioners in each county, is conclusive of the location of the true line, and
shall be recorded in the register's office of each county, and in the office of the

secretary of state.

Rev., s. 1822 ; Code, s. 721 ; K. C, c. 27 ; 1836, c. 3.

10. How commissioners sworn and paid. Such commissioners, before entering

on the duties assigned them, shall be sworn before a justice of the peace; and

they, with all others employed, shall be allowed reasonable pay for their labors.

Rev., s. 1323 ; Code, s. 722.

10a. Approving insufficient bond misdemeanor. If any county commissioner

shall approve any official bond which he knows or believes to be insufficient in

the penal sum, or in the security thereof, he shall be guilty of a misdemeanor, and
on conviction shall be removed from office and forever disqiialified from holding

or enjoying any office of honor, trust or profit under the state.

10b. Neglect of duty misdemeanor. If any county commissioner shall neglect

to perform any duty required of him by law as a member of the board, he shall

be guilty of a misdemeanor, and shall also be liable to a penalty of two hundred
dollars for each offense, to be paid to any person who shall sue for the same.

Art. 3. State Association of County Commissioners

11. Membership of Association. The State Association of County Commis-
sioners consists of the boards of county commissioners of the several counties,

and any member of the board of any county may be a member of the association,

but it is not mandatory for any county to become a member.
1909. C-. 870. ss. 1, 2.

12. Purposes of association. The purpose of the association is to promote and
cultivate more intimate association and more friendly relations among the county
commissioners of the state; to secure as far as possible a uniform valuation of

property for taxation; to promote the cause of good roads; to propose laws for

the best interests of county governments; to secure uniformity in the handling

of county affairs ; to propose laws for the protection of county finances, and pres-

ervation of resources and assets ; and to promote the general welfare of the state.

1909, c. S70, s. 1.

13. Powers of association. The association has power to adopt by-laws, rules

and regulations for the government of its members, for the collection of fees

and dues, for the number and election of its officers and the duties thereof, for

the safekeeping of its property, and the general management of its affairs, and
has power to alter, modify or amend such by-laws, rules and regulations, from
time to time, as it deems best.

1909, c. 870, s. 3.
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14. Officers of association. The officers shall be a president, a vice president

at large and ten other vice presidents, or one from each congressional district,

a secretary and treasurer, and an executive committee. The duties of the offi-

cers shall be prescribed by the by-laws, rules and regulations.

1909, c. 870, s. 4.

15. Dues and expenses of members. There shall be assessed against each

county an annual membership fee of five dollars, which shall be paid by the

county treasurer upon the order of the board of county commissioners, but the

executive committee of the association may increase the annual membership fee

to a sum not to exceed ten dollars. The various boards of commissioners are

authorized- to pay out of the county treasury the expenses of one of its members
attending the meetings of the association.

1909. c. 870, ss. 5, 7.

16. Meetings of association. The annual meeting of the association shall be

held on Wednesday after the second Monday in August of each year, and the

place of meeting shall be designated by the executive committee. Upon ten days

notice, the president or a majority of the executive committee may call a called

meeting, and the time and place shall be designated together with a short state-

met of the object of the meeting.

1909, 0. 870. s. 6.

Art. 4. Ci^erk to Board of CoitAfissioNERS

17. Register clerk ex officio to board; compensation. The register of deeds is

ex officio clerk of, and his compensation shall be fixed by, the board of com-

missioners.

Rev., s. 1324 ; Code, s. 710 ; 1895, c. 1.35. s. 4.

18. Duties of clerk. It is the clerk's duty

—

1. To record in a book to be provided for the purpose all the proceedings of

the board.

2. To enter every resolution or decision concerning the payment of money.
3. To record the vote of each commissioner on any question submitted to the

board, if required by any member present.

4. To preserve and file in alphabetical, or other due order, all accounts pre-

sented or acted on by the board, and to designate upon every account audited

the amount allowed and the charges for which it was allowed.

5. To keep the books and papers of the board free for the examination of all

persons.

6. To administer oaths to all persons presenting claims against the county,

but he shall receive no fee therefor.

Rev., s. 1325 ; Code, s. 712 ; 1905. c. .530.

19. Clerk to publish annual statement. The clerk shall annually on or within

five days next before the first Monday of December, make out and certify, and
cause to be posted at the courthouse, and published in a newspaper printed in the

county, if there is one, for at least four weeks, a statement for the preceding

year, showing

—

1. The amount, items and nature of all compensation audited by the board to

the members thereof severally.
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2. The number of days the board was in session, and the distance traveled

by the members respectively in attending the same.

3. Whether any unverified accounts were audited, and if any, how much and
for what.

Rev., s. 1326 ; Code. s. 713.

Art. 5. Finance Committee

20. Election and duties of finance committee. The board of commissioners

may elect by ballot three discreet, intelligent tax-paying citizens, to be known
as the "finance committee," whose duty it is to inquire into, investigate and
report by public advertisement, at the courthouse and one public place in each

township of the county, or in a newspaper, at their option, if one is published in

the county, a detailed and itemized account of the condition of the county

finances, together with any other information appertaining to any funds, mis-

appropriation of county funds, or any malfeasance in office by any county officers.

Rev., s. 1389; Code. s. 758; 1897, e. 513; R. C, e. 28, s. 17: 1838, c. 31, s. 1: 1871-2,

c. 71. s. 1.

21. Oath of members. The members of the finance committee before enter-

ing upon their duties shall, before the clerk of the superior court, subscribe to the

following oath or affirmation:

I. A. B., do solemnly swear (or aflirm) that I will diligently inquire into all matters
relating to the receipts and disbursements of county funds and a true report make, with-
out partiality. So help me, God.

Rev., s. 1.39(1; Code. s. 762; 1871-2, c. 71, s. 4.

22. Pov/ers of finance committee. The finance committee has power and
authority to send for persons and papers, and to administer oaths ; and any per-

son failing to obey their summons, or to produce promptly any paper relating

or supposed to relate to any matter appertaining to the duties of the finance

committee, is guilty of a misdemeanor, and on conviction in the superior court,

shall be fined and imprisoned at the discretion of the court.

Rev., s. 1.391 : Code, s. 759 ; 1831, c. 31 ; 1871-2, c. 71. s. 2 ; R. C, c. 28, s. 17 ; 1883. c. 252.

23. Penalty on officer faiUng to settle. If any clerk, sheriff, constable, county

treasurer, register of deeds, justice of the peace, or other officer or commissioner,,

who holds any county money, fails ditly to account for the same, the finance

committee shall give such person ten days previous notice, in writing, of the time

and place at which they will attend to make a settlement; and every officer

receiving notice and failing to make settlement as required by this chapter shall

forfeit the sum of five hundred dollars, to be sued for in the name of the state

and prosecuted for the use and at the expense of the county, unless the court

releases the officers from the forfeiture.

Rev., s. 1.392 ; Code, s. 760 ; R. C. c. 28. s. 19 ; 1831, c. .31. s. 3.

24. Annual report of finance committee. It is the duty of the finance com-

mittee to make and publish their report as hereinbefore directed on or before the

first Monday of December in each year.

Rev., s. 1393 ; Code, s. 761 ; 1871-2. c. 71. s. 3.

Note. For criminal costs for which couuty is liable, see Costs.

For finance committee of Robeson, see 1907. c. 488.

326



25 COUNTIES AND COUNTY COMMISSIONERS—Art. G Ch. 24

Aet. 6. Courthouse and Jail BUILDINGS

25. Built and repaired by commissioners. There shall be kept and maintained

in good and sufficient repair in every county, a courthouse and common jail, at

the expense of the county, wherein the same are situated. The boards of com-

missioners of the several counties respectively shall lay and collect taxes, from
year to year, as long as may be necessary, for the purpose of building, repairing

and furnishing their several courthouses and jails, in such manner as they think

proper; and from time to time shall order and establish such rules and regula-

tions for the preservation of the courthouse, and for the government and man-
agement of the prisons, as may be conducive to the interests of the public, and
the security and comfort of the persons confined.

Rev., s. 1335 ; Code, s. 782 ; R. C, c. 30, s. 1 ; 1741, c. 33, ss. 1, 2 ; 1795, o. 433, s. 1 : 1816,

c. 911, s. 1.

26. Jail to have five apartments. The common jails of the several counties

shall be provided with at least five separate and suitable apartments, one for the

confinement of white male criminals ; one for white female criminals ; one for

colored male criminals ; one for colored female criminals ; and one for other

prisoners.

Rev., s. 1336: Code, s. 783 ; R. C, c. 30, s. 2 ; 1795, c. 433, s. 4 ; 1816, c. 911.

27. To be heated. It is the duty of the board of commissioners in every

county to have the common jails so heated by furnaces, stoves, or otherwise, as tc

render them warm and comfortable. A failure to discharge the duty herein

specified shall constitute a misdemeanor, punishable by fine or imprisonment, or

both, in the discretion of the court.

Rev., s. 1337 : Code. s. 784 ; 1879, c. 25.

28. Bedding to be furnished. The board of county commissioners, from time

to time, as may be necessary, shall order the sheriff of the county to purchase,

for the use of their jail, a certain luunber of good, warm blankets or other suit-

able bedclothing, which shall be securely preserved by the jailer, and furnished

to the prisoners for their use and comfort, as the season or other circumstances

may require ; and the sherifi^, at least once in every year, shall report to the board

of commissioners the condition and number of such blankets and bedclothing.

Rev., s. 1338; Code, s. 3465; R. C, c. 87, s. 10; 1822, c. 1136.

29. Prison bounds. For the preservation of the health of persons committed

to jail, the board of commissoners of each county shall mark out such a parcel of

the land as they think fit, not exceeding six acres, adjoining the prison, for the

rules thereof ; and every prisoner not committed for treason or felony, giving bond
with good security to the sheriff of the county to keep within the rules, shall

have liberty to walk therein, out of the prison, for the preservation of his health

;

and on keeping continually within the said rules, shall be deemed to be in law
a true prisoner. In order that every person may know the true bounds of said

rules, they shall be recorded in the coiinty records, and the marks thereof shall

be renewed as occasion may require.

Rev., s. 1339; Code, s. 3466; R. C, c. 87, s. 11; 1741, c. 33, s. 3.
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Art. 7. County Revenue

30. Taxes collected by sheriff. The county taxes shall be collected by the

sheriff of the county. He is entitled to the same commissions and is subject to the

same rules and regulations in respect to his settlement of the said taxes with the

county treasurer as he is in his settlement of the public taxes with the treasurer

of the state ; and he shall also settle with the county treasurer or board of com-

missioners for the taxes on the unlisted property in his county, under the same

rules and regulations as he accounts with the auditor of the state.

Rev., s. 1876; Code. s. 72.3; R. C. c. 28. s. 2; 1798, c. 509, s. 2; 1811, c. 823.

31. Statement of fines kept by clerk. It is the duty of the clerks of the several

courts, and of the several justices of the peace, to enter in a book, to be supplied

by the county, an itemized and detailed statement of the respective amounts

received by them in the way of fines, penalties, amercements and forfeitures, and
said l)ooks shall at all times be open to the inspection of the public.

Kcv.. s. 1377: Code. s. 725; 1873-4, c. 116, s. 4; 1879, c. 96, s. 1.

32. Fines paid to treasurer for schools; annual report. All fines, forfeitures,

penalties and amercements collected in the several counties by any court or

otherwise, shall be accounted for and paid to the county treasurer by the officials

receiving them within sixty days after receipt thereof, and shall be faithfully

appropriated by the county board of education for the establishment and main-

tenance of free public schools ; and the amounts collected in each county shall

be annually reported to the superintendent of public instruction on or before

the first Monday in January, by the board of commissioners.

Rev., s. 137S ; Const.. Ait. IX. s. 5 ; Code, ss. 724. 726: R. C, c. 28. s. 3 ; 1879, c. 96, ss. 2, 5.

33. Expenditures of county fund directed by commissioners. The board of

commissioners is invested with full power to direct the application of all moneys
arising by virtue of this chapter for the purposes herein mentioned, and to any
other good and necessary purpose for the use of the county.

Rev., s. 1.379 : Code. s. 753 : R. C, c. 2S, s. KJ ; 1777, c. 129, s. 4.

34. County officers receiving funds to report annually. Sheriffs, treasurers,

clerks of any court, registers of deeds and all other officers of the several coun-

ties, into whose hands any public funds may come by virtue or under color of

their office, shall make an annual account and report of the amount and manage-
ment of the same, on the first Monday of December, or oftener if required, in

each year, to the board of commissioners. Such report shall give an itemized

and detailed account of the public funds received and disbursed, the amount,

date and source from which it was received, and the amount, date and person to

whom paid. It shall be addressed to the chairman of the board of commissioners

for the county, and shall be subscribed and verified by the oath of the party

making the same, before any person authorized to administer oaths.

Rev., s. 13S(): Code, s. 728; 1874-5, c. 1.51, s. 1; 1876-7, c. 276, s. 1.

35. Board to enforce duty to report. If any person required to make any of

the reports herein provided for fails to do so, or if, after a report has been made,
the board of commissioners disapprove the same, such board may take siich legal
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steps to compel a proper report to be made, either by suit on the bond of such

officer failing to comply or otherwise, as said board may deem best.

Rev., s. 1881 ; Code. s. 730; 1874-.5. c. 151. s. 3 : 1876-7. c. 276, s. 3.

36. Reports to be recorded in register's office. If the board of commissioners

approves of any of the said reports, it shall cause the same to be registered in the

office of the register of deeds in a book to be furnished to the register of deeds

by the county, which book shall be marked and styled Record of Official Reports,

with a proper index of all reports recorded therein, and each official report shall,

if approved, be indorsed by the chairman of the board with the word '

' approved,
'

'

with the date of approval, and when recorded by the register of deeds he shall

indorse thereon the date of registration, the page of the Record of Official Reports

upon which the same is registered, sign the same and file it in his office.

Rev., s. 13S2
; Code, s. 72!) : 1874-.5. c. 151. s. 2 : 1876-7, c. 276, s. 2.

37. Penalty for failure to report. If any clerk, sheriff, justice of the peace,

or other officer, fails or neglects to account for and pay over as required by law

any taxes on suits, or any fines, forfeitures and amercements as required by this

chapter, or fails to make the returns herein specified, he shall forfeit and pay
five hundred dollars, to be recovered in the name of the board of commissioners

for the use of the public schools of the county.

Rev., s. 1.3S3: Code, s, 764: R. C., v. 28. 8. 7: 1808, c. 7.56; 1809. c. 760; 1813, c. 864; 18.30,

c. 1, ss. 11-1.3.

38. Demand before suit against municipality; complaint. No person shall

sue any city, county, town, or other municipal corporation for any debt or demand
whatsoever unless the claimant has made a demand upon the proper municipal

authorities. And every such action shall be dismissed unless the complaint is

verified and contains the following allegations: (1) That the claimant presented

his claim to the lawful municipal authorities to be audited and allowed, and
that they had neglected to act upon it, or had disallowed it; or (2) that he had
presented to the treasurer of said municipal corporation the claim sued on, which
had been so allowed and audited, and that such treasurer had notwithstanding

neglected to pay it.

Rev., .s. 1384 ; Code. s. 757.

39. Accounts to be itemized, verified and audited. No account shall be audited

by the board for any services or disbursements, unless it is first made out in

items and has attached to and filed with it the affidavit of the claimant that

the services therein charged have been in fact made and rendered, and that no
part thereof has been paid or satisfied. Each account shall state the nature of the

services, and where no specific compensation is provided by law, it shall also

state the time necessarily devoted to the performance thereof. The board may
disallow or require further evidence of the account, notwithstanding the verifica-

tion. All county commissioners acting on January the twenty-seventh, one

thousand nine hundred and five, or elected theretofore, are released, whether as

individuals or in their corporate capacity, from any and all penalties incurred

by reason of failure to comply with the provisions of this section, prior to said

date.

Rev., s. 1:',S5: Code, s. 754 ; 1!>05. e. 55; 1S68, e. 20, .'^. 10.
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40. Accounts to be numbered as presented. All accounts presented in any
year, beginning at each regular meeting in December, shall be numbered from

one upwards, in the order in which they are presented, and the time of presen-

tation, the names of the persons in whose favor they are made out, and by whom
presented, shall be carefully entered on the minutes of the board; and no such

account shall be withdrawn from the custody of the board or its clerk, except to

be used as evidence in a judicial proceeding, and after being so used it shall be

promptly returned.

Rev., s. 1386 ; Code, s. 755 ; 1868, c. 20, s. 12.

41. Claims to be numbered as allowed; copy to board annually. The clerk of

the board of commissioners, if so ordered by the board, shall number all claims,

orders and certificates that may be allowed by the board in a book kept for that

purpose, and he shall annually, the day before the board proceeds to lay a county

tax for the ensuing year, furnish the chairman of the board with a copy of the

same.

Rev., s. 1387 ; Code, s. 751 ; R. C, c. 28, s. 12 ; 1793, c. 387.

42. Annual statement of claims and revenues to be published. The board shall

cause to be posted at the courthouse within five days after each regular Decem-
ber meeting and for at least four successive weeks, or after each regular monthly
meeting, if they deem it advisable, and for one week, the name of every individual

whose account has been audited, the amount claimed and the amount allowed;

and also at the same time and in the same manner post a full statement of county

revenue and charges, showing by items the income from every source and the

disbursements on every account for the past year, together with the permanent
debt of the county, if any, when contracted, and the interest paid or remaining

unpaid thereon. The board shall also publish the said statement in some news-

paper in the county: Provided, the cost of such publication shall not exceed

one-half of a cent a word.

Rev., s. 1.388; Code, s. 752; 1901, e. 196: 1905. c. 227.

Art. 8. County Poor

43. Support of poor; superintendent of county home; paupers removing to

county. The board of commissioners of each county is authorized to provide

by taxation for the maintenance of the poor, and to do everything expedient for

their comfort and well-ordering. They may employ biennially some competent

person as superintendent of the county home for the aged and infirm, and may
remove him for cause. They may institute proceedings against any person com-

ing into the county who is likely to become chargeable thereto, and cause his

removal to the county where he was last legally settled; and they may recover

from such county by action all charges and expenses incurred for the main-

tenance or removal of such poor person.

Rev., s. 1327 ; Code, s. 3540 ; 1891, c. 138.

44. County home for aged and infirm. All persons who become chargeable

to any county shall be maintained at the county home for the aged and infirm,

or at such place or places as the board of commissioners select or agree upon.

Rev., s. 1.328; Code, s. 3541; 1891, *. 138.

Note. For local laws as to Lincoln, Robeson, and Vance, see 1915, c. 558.
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45. Support of county home. The board of commissioners may provide for

the support of the persons admitted by them to the home for the aged and infirm

by employing a superintendent at a certain sum, or by paying a specified sum
for the support of such persons to any one who will take charge of the county

home for the aged and infirm, as said board may deem for the best interest of

the county and the cause of humanity.

Rev., s. 1329 ; Code. s. 354.3 : 1876-7, c. 277. s. 3.

46. Property of indigent to be sold or rented. When any indigent person

who becomes chargeable to a county for maintenance and support in accordance

with the provisions of this article, owns any estate, it is the duty of the board

of commissioners of any county liable to pay the expenses of such indigent

person, to cause the same to be sold for its indemnity or reimbursement in the

manner provided in the chapter entitled Insane Persons and Incompetents, or

they may take possession thereof and rent the same out and apply the rent

toward the support of such indigent person.

Rev., s. 1330 ; Code. s. 3-547 ; 1S6G. c. 49.

47. Families of indigent militiamen to be supported. When any citizen of

the state is absent on service as a militiaman or member of the state guard, and
his family are unable to support themselves during his absence, the board of

commissioners of his county, on application, shall make towards their mainte-

nance such allowance as may be deemed reasonable.

Rev., s. 1331 ; Code. s. 3546 ; R. C. c. 86, s. 14 ; 1779, c. 152.

48. Paupers not to be hired out at auction. No pauper shall be let out at

public auction, but the board of commissioners may make such arrangements for

the support of paupers with their friends or other persons, when not main-

tained at the county home for the aged and infirm, as may be deemed best.

Rev., s. 1332 ; Code, s. 3542 ; 1876-7, c. 277, s. 2.

49. Legal settlements; how acquired. Legal settlements may be acquired in

any county, so as to entitle the party to be supported by such county, in the

manner following, and not otherwise:

1. By one year's residence. Every person who has resided continuously in

any county for one year shall be deemed legally settled in that county.

2. Married women to have settlement of their hnshands. A married woman
shall always follow and have the settlement of her husband, if he have any in the

state ; otherwise, her own at the time of her marriage, if she then had any, shall

not be lost or suspended by the marriage, but shall be that of her husband, till

another is acquired by him, which shall then be the settlement of both.

3. LegitimcUe children, to have setlletnent of failicr. Legitimate children

shall follow and have the settlement of their father, if he has any in the state,

until they gain a settlement of their own ; but if he has none, they shall, in like

manner, follow and have the settlement of their mother, if she has any.

J^. Illegitimate children, to liave settlement of mother. Illegitiniate children

shall follow and have the settlement of their mother, at the time of their birth,

if she then have any in the state. But neither legitimate nor illegitimate chil-

dren shall gain a settlement by birth in the county in which they may be born,

if neither of their parents had any settlement therein.
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•5. Settlement to continue until netr one acquired. Every legal settlement
shall continue till it is lost or defeated by acquiring a new one, within or without

the state ; and ui^on acquiring such new settlement, all former settlements shall

be defeated and lost.

Kcv.. s. i:5:W : Code, s. :^544 : K. C, c. 86. s. 12 ; 1777, c. 117. s. 16.

50. Removal of indigent to county of settlement; maintenance; penalties.

Upon complaint made by the chairman of the board of county commissioners,

before a justice of the peace, that any person has come into the county, who
is likely to become chargeable thereto, the justice by his warrant shall cause such

poor person to be removed to the county where he was last legally settled; but
if such poor person is sick or disabled, and cannot be removed without danger

of life, the board of commissioners shall provide for his maintenance and cure

at the charge of the county ; and after his recovery shall cause him to be removed,

and pay the charges of his removal. The county, wherein he was last legally

settled, shall repay all charges occasioned by his sickness, maintenance, cure

and removal, and all charges and expenses whatever, if such person die before

removal. If the board of commissioners of the county to which such poor person

belongs refuses to receive and provide for him when removed as aforesaid, every

commissioner so refusing shall forfeit and pay forty dollars, for the use of the

county whence the removal was made ; moreover, if the board of commissioners

of the county, where such person was legally settled, refuses to pay the charges

and expenses aforesaid, they shall be liable for the same. If any housekeeper

entertains such poor person without giving notice thereof to the board of com-

missioners of his county, or one of them, within one month, the person so offend-

ing shall forfeit and pay ten dollars.

Rev., s. 1.3.S4: Code. .s. .3.54.5; R. C, c. 86. s. 1.3: 1777, o. 117. s. 17; 1834, c. 21.

Art. 9. County Prisoners

51. Bonds of prisoner in criminal case returned to court. Every bond taken

of any person confined for an offense, or otherwise than on process issuing in

a civil case, shall be returned to the court by whose order or process such person

is confined, or which may be entitled to cognizance of the matter, and shall be

of the force aiul effect of a recognizance. On breach thereof it shall be forfeited

and collected as a forfeiture in the name and for the use of the state, and applied

as other forfeited recognizances.

Rev., s. 1.340; Code. s. .3467; R. C, c. 87. s. 12.

52. Bond of prisoner committed on capias in civil action. Every bond given

by any person committed in arrest and bail, or in custody after final judgment,

shall be assigned by the sheriff to the party at whose instance such person was
committed to jail, and shall be returned to the office of the clerk of the court

where the judgment was rendered, and shall have the force of a judgment. If

any person, who obtains the rules of any prison, as aforesaid, escapes out of the

same before he has paid the debt or damages and costs according to the condition

of his bond, the court where the bond is filed, upon motion of the assignee

thereof, shall award execution against such person and his sureties for the debt

or damages and costs, with interest from the time of escape till payment; and
no person committed to jail on such execution shall be allowed the rules of
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prison: Provided, the obligors have ten days previous notice of such motion, in

writing ; but they shall not be admitted to deny the making of the bond in their

answer, unless by affidavit they prove the truth of the plea.

Rev., s. 1.341; Code, s. 3469; R. C, c. S7. s. 14; 1759, c. 6.5, ss. 2, :',.

53. Jailer to cleanse jail, furnish food and water. The sheriff or keeper of

any jail shall, every day, cleanse the room of the prison in which any prisoner

is confined, and cause all filth to be removed therefrom ; and shall also furnish

the prisoner plenty of good and wholesome water, three times in every day ; and

shall furnish each prisoner fuel, not less than one pound of wholesome bread,

one pound of good roasted or boiled flesh, and every necessary attendance.

Rev., s. 184.3 ; Code, s. 3464 ; R. C, c. S7. s. 9 ; 1816, c. 911, s. 2.

54. Prisoner to pay charges and prison fees. Every person committed by
lawful authority, for any criminal offense or misdemeanor, shall bear all reason-

able charges for guarding and carrying him to jail, and also for his support

therein until released ; and all the estate which such person possessed at the time

of committing the offense shall be subjected to the payment of such charges and
other prison fees, in preference to all other debts and demands. If there is no

visible estate whereon to levy such fees and charges, the amount shall be paid by
the county.

Rev., s. 1346 ; Code. s. 3461 : R. C. e. 87. s. 6 ; 1795. c. 4.33. s. 7.

55. Prisoner may furnish necessaries. Prisoners shall be allowed to purchase

and procure such necessaries, in addition to the diet furnished by the jailer, as

they may think proper ; and to provide their own bedding, linen and clothing,

without paying any perquisite to the jailer for such indulgence.

Rev., s. 1344 : Code, s. 346-3 ; R. C, e. 87, s. 8 ; 1795. c. 433. s. 6.

56. United States prisoners to be kept. When a prisoner is delivered to the

keeper of any jail by the authority of the United States, such keeper shall receive

the prisoner, and commit him accordingly; and every keeper of a jail refusing

or neglecting to take possession of a prisoner delivered to him bj^ the authority

aforesaid, shall be subject to the same pains and penalties as for neglect or refusal

to commit any prisoner delivered to him under the authority of the state. The
allowance for the maintenance of any prisoner committed as aforesaid shall be

equal to that made for prisoners committed under the authority of the state.

Rev., .s. 1.342; Code, s. 3456; R. C.. e. 87. s. 1 ; 1790. c. .322. ss. 1. 2.

57. Guard when escape apprehended; compensation. When the sheriff of the

county, or keeper of the jail, apprehends that there is danger of a prisoner escap-

ing, through the insufficiency of the jail or other cause, it is his duty, without

delay, to make information thereof to a judge of the superior court, the attorney-

general, or a solicitor, if any of those officers is in the county, and if not, then

to three justices of the peace, and they are authorized, if they deem it advisable,

to furnish the sheriff or keeper of the jail with an order in writing, addressed to

the commanding officer of the militia of the county, setting forth the danger, and
requiring him forthwith to furnish such guard as to him may appear to be

suitable for the occasion. For which service the persons ordered on guard shall

receive such compensation as militiamen in actual service for defense of the
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state ; and on application for pay, the letter to the commanding otBcer, on which
the guard was ordered, and the certificate of such officer, countersigned by the

sheriff or jailer, together with the deposition of the officer of the guard, stating

the time of service, and that it was faithfully performed, shall be sufficient to

authorize the payment of the same.

Rev., s. ]P,45; Co<le, s. 3460: R. C, e. 87, s. 5; 1795, c. 433, s. S,

58. What counties liable for guarding and removing prisoners. The expense

for guarding prisons shall be paid by the county where the prison is situated ; and
for conveying prisoners, as also the expense attending such prisoners while in

jail, when the same may be chargeable on the county, shall be paid by the

county from which the prisoner is removed.

Rev., s. 1347 ; Code, s. 3462 ; R. C, c. 87, s. 7 ; 1S08, c. 757, s. 2.

59. Transfer of prisoners to succeeding sheriff. The delivery of prisoners,

by indenture between the late and present sheriff, or the entering on record in

court the names of the several prisoners, and the causes of their commitment,
delivered over to the present sheriff, shall be sufficient to discharge the late

sheriff from all liability for any escape that shall happen.

Rev., s. 1348; Code, s. .3470; R. C. c. 87, s. 15; 1777, c. 118, s. 12.

60. Where no jail, sheriff may imprison in jail of adjoining county. The
sheriffs, constables, and other ministerial officers of any county, in which there is

no jail, have authority to confine any prisoner arrested on process, civil or

criminal, and held in custody for want of bail, in the jail of any adjoining county,

until bail be given or tendered. And any sheriff or jailer having a prisoner in

his custody, by virtue of any mode of commitment provided in this chapter, shall

be liable, civilly and criminally, for his escape, in the same manner as if such

prisoner had been confined in the prison of his proper county.

Rev., s. 1349; Code. s. 3459; R. C. e. 87, s. 4; 1835, c. 2, s. 8.

61. Where no jail, courts may commit to jail of adjoining county. Whenever,
there happens to be no jail, or when there is an unfit or insecure jail, in any
county, the superior court judges, justices of the peace, and all judicial officers

of such county may commit all persons brought before them, whether in a crimi-

nal or civil proceeding, to the jail of any adjoining county, for the same causes,

and under the like regulations that they might have ordered commitments to

the usual jail; and the sheriffs, constables, and other officers of such county, in

which there is no jail, or an unfit one, and the sheriffs or keepers of the jails of

the adjoining counties, shall obey any order of commitment so made. Any officer

failing to obey such order shall be guilty of a misdemeanor.

Rev., s. 1350; Code, s. 3458; R. C, c. 87, s. 3; 18.35, c. 2. s. 2.

62. When jail destroyed, transfer of prisoners provided for. When the jail

of any county is destroyed by fire or other accident, any justice of the peace of

such county may cause all prisoners then confined therein to be brought before

him; and upon the production of the process, under which any prisoner was
confined, shall order his commitment to the jail of any adjacent county; and the

sheriff, constable or other officer of the county, deputed for that purpose, shall

obey the order; and the sheriff or keeper of the common jail of such adjacent
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county shall receive such prisoners upon the order aforesaid. Any officer failing

to obey such order of commitment shall be guilty of a misdemeanor.

Rev., s. 1351 ; Code, s. 3457 ; R. C, c. 87, s. 2 ; 1835, c. 2, s. 1.

63. Counties and towns may hire out certain prisoners. The board of com-

missioners of the several counties, within their respective jurisdictions, or such

other county authorities therein as may be established, and the mayor and intend-

ant of the several cities and towns of the state, have power to provide under such

rules and regulations as they may deem best for the employment on the public

streets, public highways, public works, or other labor for individuals or corpora-

tions, of all persons imprisoned in the jails of their respective counties, cities

and towns, upon conviction of any crime or misdemeanor, or who may be com-

mitted to jail for failure to enter into bond for keeping the peace or for good

behavior, and who fail to pay all the costs which they are adjudged to pay, or to

give good and sufficient security therefor: Provided, such prisoner or convict

shall not be detained beyond the time fixed by the judgment of the court. The
amount realized from hiring out such persons shall be credited to them for the

fine and bill of costs in all cases of conviction. It is unlawful to farm out any
such convicted person who may be imprisoned for the nonpayment of a fine, or

as punishment imposed for the offense of which he may have been convicted,

unless the court before whom the trial is had shall in its judgment so authorize.

Rev., s. 1352 : Code. s. 3448 ; 1866-7. c. 30 : 1872-3, c. 174, s. 10 ; 1874-5. c. 113 ; 1876-7, c.

196. s. 1: 1879. c. 218.

64. Person hiring may prevent escape. The party in whose service said con-

victs may be, may use the necessary means to hold and keep them in custody,

and to prevent their escape.

Rev., s. 1353; Code, s. ,34.54; 1876-7, c. 196, s. 3.

65. Sheriff to have control of prisoners hired out. All convicts hired or farmed
out by the county or other municipal authorities shall at all times be under the

supervision and control, as to their government and discipline, of the sheriff,

or his deputy, of the county in which they were convicted and imprisoned, and
the sheriff, or his deputy, shall be deemed a state officer for the purpose of this

section.

Rev., s. 1354 : Code, s. 3453 ; 1876-7, c. 196, s. 2.

66. Convicts who may be sentenced to or worked on roads. When any county
has made provision for the working of convicts upon the public roads, or when
any number of counties have jointly made provision for working convicts upon
the public roads, it is lawful for, and the duty of the judge holding court in

such counties, to sentence to imprisonment at hard labor on the public roads for

such terms as are now prescribed by law for their imprisonment in the county

jail or in the state's prison, the following classes of convicts: First, all persons

convicted of offenses the punishment whereof would otherwise be wholly, or in

part, imprisonment in the common jail ; second, all persons convicted of crimes

the punishment whereof would otherwise wholly or in part be imprisonment in

the state 's prison for a term not exceeding ten years.

In such counties there may also be worked on the public roads, in like manner,

all persons sentenced to imprisonment in jail by any magistrate; and also, all
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insolvents imprisoned by any court in said counties for nonpayment of costs in

criminal causes may be retained in imprisonment and worked on the public roads

until they repay the county to the extent of the half fees charged up against the

county for each person taking the insolvent oath. The rate of compensation to

be allowed each insolvent for work on the public roads shall be fixed by the

county commissioners at a just and fair compensation, regard being had to the

amount of work of which each insolvent is capable.

Rev., s. 1355 ; 1887, c. 355 ; 1889, c. 419.

Note. For special law aw to Mec-kk>iil)urK and Wake counties, see P. L. 1915, c. 792.

67. Deductions from sentence allowed for good behavior. When a convict

has been sentenced to work upon the public roads of a county, and has faithfully

performed the duties assigned to him during his term of sentence, he is entitled

to a deduction from the time of his sentence of five days for each month, and he

shall be discharged from the county roads when he has served his sentence, less

the number of days he may be entitled to have deducted. The authorities having

him in charge shall be the sole judges as to the faithful performance of the duties

assigned to him. Should he escape or attempt to escape he shall forfeit and lose

any deduction he may have been entitled to prior to that time. This section

shall apply also to women sentenced to a county farm or county home.

1913, c. 167, s. 1.

68. Convicts sentenced to roads to be under county control. The convicts sen-

tenced to hard labor upon the public roads, under second section preceding,

shall be under the control of the county authorities, and the county authori-

ties have power to enact all needful rules and regulations for the successful work-

ing of convicts upon the public roads. The county commissioners may work
such convicts on the public roads or in canaling the main drains and swamps
or on other public work of the county.

Ucv.. s. 13.5G ; 1887. c. .355, s. 2 ; 1891, c. IfU.

69. When sentenced to state's prison in lieu of roads. In all cases where the

judge presiding is satisfied that there is good reason to fear that an attempt

might be made to release or to injure any person convicted of any of the offenses

mentioned in the second class, it is lawful for the judge to sentence such convicts

to imprisonment in the state 's prison, as is now provided by law : Provided, that

no person who has been convicted and sentenced on a charge of murder, man-
slaughter, rape, attempt to commit rape, or arson, shall be assigned to county

roads under this chapter.

Ucv.. s. 1357: 1887, c. 355, s. 4.

70. State's prison to furnish convicts to county roads. In addition to the

convicts mentioned in s. 66, above, the board of directors of the state's prison is

authorized and directed to furnish to the authorities of any county within the

state, convicts, not exceeding twenty-five in number during any one year, for

the purpose of working the public roads in said county. The said convicts shall

be at all times under the supervision and control as to their government and
discipline of the board of directors of the state's prison as in case of hiring con-

victs to railroad companies. Any county applying for convicts under this article
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shall erect suitable stockades for their safekeeping and protection, and shall pay

the expense of their transportation from and to the state's prison.

Rev., s. 1358 ; 1887, c. 355, s. 5.

71. Taxes may be levied for expenses of convicts. The board of county com-

missioners of the several counties in the state taking advantage of this chapter

shall levy a special tax annually as other taxes are levied for the purpose of

paying the expenses of said convicts, building of stockades, etc., and the expenses

shall be paid by the counties taking advantage of this article.

Rev., s. 1359 ; 1887, c. 355, s. 6.

Art. 10. Houses of Cokeection

72. Commissioners may establish houses of correction. The board of commis-

sioners may, when they deem it necessary, establish witliin tlieir respective

counties, one or more convenient houses of correction, with work shops and other

suitable buildings for the safekeeping, correcting, governing, and employing

of offenders legally committed thereto. They may also, to that end, procure

machinery and material suitable for such employment in said houses, or on the

premises ; and moreover attach thereto a farm or farms ; and all lands purchased

for the purposes aforesaid, shall vest in the directors hereinafter provided for,

and their successors in oifice. The said board also has power to make, from time

to time, such rules and regulations as it may deem proper, for the kind and mode
of labor, and the general management of the said houses.

Rev., .s. 1360 : Code, s. 786 ; 1866. c. 35, s. 1.

73. Levy of taxes authorized; to be paid to manager. The board of commis-

sioners, in addition to the ordinary county taxes, shall also, at the time said taxes

are laid, lay such tax as may be necessary to carry into effect this article, which

shall be collected and paid to the manager at the same time as other county taxes

are to be paid ; for which, and such other funds as may come into his hands as

manager, he shall be accountable ; and lie shall disburse the same under the

authority of the directors.

Rev., s. 1361 : Code. s. 790 ; 1866, c. 35, s. 5.

74. Bonds may be issued. The board of commissioners may, if deemed advis-

able by them, issue county bonds to raise money to establish the houses and
farms herein provided for.

Rev., s. 1362; Code, s. 796; 1866, c. 35, s. 11.

75. Governor to be notified of establishment. When any workhouse or house

of correction is established in pursuance of this article, it is the duty of tlie

chairman of the board of commissioners of the county wherein the same is

established, to certify the fact to the governor, who shall cause it to be noted

in a book kept for that purpose.

Rev., s. 1.363 : Code. .s. 797 ; 1866, c. 35, s. 12.

76. Directors to be appointed; duties. The board of commissioners shall

annually, appoint not less than five nor more than nine directors for each house

of correction established, whose duty it is to superintend and direct the manager
hereinafter named in the discharge of his duties; to visit said houses at least

22 337



7G COUNTIES AND COUNTY COMMISSIONERS—Art. 10 Ch. 24

once in every three months; to see that the laws, rules and regulations relating

thereto are duly executed and enforced, and that the persons committed to his

charge are properly cared for, and not abused or oppressed. The directors shall

keep a journal of their proceedings, and publish annually an account of the

receipts and expenditures. They shall further make a quarterly report to their

respective county commissioners of the general condition of their charge, and
of tlie receipts and expenditures of the institution. They shall also make such
by-laws and regulations for the government thereof as shall be necessary, which
shall be reported to, and approved by, the said commissioners. The directors

shall be paid for the services rendered by the county treasurer, each director

first making it appear to the satisfaction of the board of county commissioners,

by his oath, the character and extent of the services rendered for which he claims

compensation ; and such payment shall be made by the county treasiirer out of

any funds in his hands not otherwise appropriated.

Kev., s. l.".(>4: Cdde, s. 7S7 ; 1S66, c. 3.5, ss. 2.

77. Term of office of directors. The directors shall continue in office until

others are appointed ; and if any vacancy happens among them, it shall be filled

by the residue of the directors.

Rev., s. 1365 ; Code. «. 795 ; 1866, e. 35, s. 10.

78. Manager to be appointed ; bond ; duties. The board of commissioners shall

appoint a manager for each house or establishment, who shall give a bond, with

two or more solvent sureties, in such sum as may be required, payable to the

state of North Carolina, conditioned for the faithful discharge of his duties. He
shall hold his office during the pleasure of the board, and be at all times under

the supervision of the directors; and in case of his miseondiict, of which they

shall be the sole judges, he may be forthwith removed by them and a successor

appointed, who shall discharge the duties of the office until another manager is

appointed by the board of commissioners. It is the duty of the manager to

receive all persons sent to the house of correction, to keep them during the time

of their sentence, and to employ and control them according to the rules and
regulations established therefor. He shall have the direction and control over

the subordinate officers, assistants and servants, who may be appointed by the

directors. He shall make montlily reports to the directors of his management of

the institution and his receipts and expenditures.

Rev., s. 1366 ; Code. s. 788 ; 1866, c. 35, s. 3.

79. Manager to assign employment to inmates. The manager shall assign to

each person sent to the workhouse the kind of work in which such person is to

be employed.

Rev.. ,s. 1367 : Code, s. 794 ; 1866, c. 35, s. 9.

80. Compensation of officers. The said board of commissioners shall direct

what compensation the manager and such subordinate officers, assistants and

servants, as shall be appointed, shall receive, and shall provide the payment

thereof.

Rev., s, 1368 ; Code, s. 789 ; 1866, c. 35, s. 4.

81. Sheriff to convey persons committed. When a person is sentenced to

a workhouse, he shall forthwith be committed bv the court to the custody of the
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sheriff, to whom the clerk shall immediately furuish a certified copy of the sen-

tence, in which it shall be stated (if the fact be so) that the offender is com-

mitted as a vagrant. The sheriff shall convey the offender to the workhouse,

and deliver him to the manager with the certified copy aforesaid, and take the

manager's receipt for the body; which receipt the sheriff shall return to the

clerk of the board of commissioners, with his indorsement of the times when
the offender was committed to him and delivered to the manager, and the clerk

shall record the same in a book kept for that purpose, and file the original with

the papers in the case.

Rev., s. 1369 ; Code, s. 793 ; 1866, c. 35, s. 8.

82. Absconding offenders punished. If any offender absconds, escapes, or

departs from any house of correction without license, the manager has power to

pursue, retake and bring him back, and to require all necessary aid for that

purpose; and when brought back, the manager may confine him to his work by
fetters or shackles, or in such manner as he may judge necessary, or may put

him in close confinement in the county jail or elsewhere, until he submits to the

regulations of the house of correction ; and for every escape each offender shall

be held to labor in the house of correction for the term of one month in addition

to the time for which he was first committed.

Kev., s. 1370 ; Code, s. 791 ; 1866. c. 35, s. 6.

83. Release of vagrants. If a person committed as a vagrant behaves well

and reforms, he may, on the certificate of the manager, be released by the direc-

tors. But if otherwise committed, he may be released by the committing author-

ity, upon the certificate of the manager and directors, upon such conditions as

they may deem proper.

Rev., s. 1371 ; Code, s. 792 ; 1866, c. 35, s. 7.

84. Suits in name of county. All suits brought on behalf of the institution

shall, unless it be otherwise prescribed, be brought in the name of the county,

to the use of the directors of the workhouse, without designating such directors

by name.

Rev., s. 1372 ; Code, s. 798 ; 1866, c. 35, s. 13.

85. Counties may establish joint house of correction. Any two or more coun-

ties, acting through their respective boards of commissioners, may jointly estab-

lish one or more convenient houses of correction, as is provided in the preceding

sections, for the joint use of the counties so agreeing together; and the same may
be established at such place or places, and be in all respects managed under such

by-laws, rules and regulations as a majority of the general board of directors,

to be appointed as hereinafter directed, shall determine.

Rev., s. 1373 ; Code, s. 799 ; 186(5-7, c. 130, s. 1.

86. Directors of joint house of correction. The board of commissioners of

each of the respective counties agreeing as aforesaid to the establishment of one

or more houses of correction for use jointly with any other county or counties

shall annually appoint five directors in behalf of their several counties, and the

directors so appointed by each of such counties shall together constitute the

general board of directors of any such joint establishment.

Rev., s. 1374 ; Code, s. 800 ; 1866-7, c. 130, s. 2.
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87. Directors to appoint manager; bond; term; duties. Said general board of

directors shall appoint a manager or superintendent for every such joint estab-

lishment, and such assistants and servants as they may deem necessary. The
manager shall give bond with two or more able sureties, to be approved by said

board, in such sum as may be required, payable to the state of North Carolina,

and conditioned for the faithful performance of his duties. He shall hold his

office during the pleasure of the general board of directors, and be, at all times,

under their supervision; and of his misconduct they shall be the sole judges,

and they may at any time remove him. He shall perform all such duties as

may be prescribed by such general board of directors, and all such as may be

incident to the office of manager by virtue of this chapter.

Rev., s. 1375 ; Code, s. 801 ; 1866-7, c. 130, s. 3.

88. Compensation of manager and other officers. The compensation of the

manager and such subordinate officers, assistants and servants as may be

appointed by the general board shall be fixed by said general board.

Rev., s. 1375 ; Code, s. 801 ; 1866-7, c. 130, s. 3.



CHAPTER 25

COUNTY SURVEYOR

1. Election and term of office.

2. Bond required.

3. May appoint deputies.

4. Power to administer oaths.

1. Election and term of office. There shall be elected in each county, by the

qualified voters thereof, as provided for the election of members of the general

assembly, a county surveyor, who shall hold office for the term of two years.

Cons.. Art. 7, s. 1 ; Rev., s. 4296.

Note. For vacancies in office and method of filling, see Counties and County Commis-
sioners, Art. 2. .sec. 8.

2. Bond required. The county surveyor of each county shall enter into

bond in the sum of one thousand dollars payable to the state of North Carolina,

with sufficient surety, for the faithful discharge of the duties of his office.

Rev., s. .30.3; Code, s. 2762; R. C, c. 42, s. 5; 1777, c. 114. s. 1.3.

3. May appoint deputies. Every surveyor may appoint deputies, who shall,

previous to entering on the duties of their office, be qualified in a similar manner
with the surveyor; and the surveyor making such appointment shall be liable

for the conduct of such deputies, as for his own conduct in office.

Rev., s. 1720 ; Code, s. 2763 ; R. C. c. 42, s. 6 ; 1779, c. 140, s. 5.

4. Power to administer oaths. The county surveyors of the several counties

are empowered to administer oaths to all such persons as are required by law
to be sworn in making partition of real estate, in laying off widows' dower, in

establishing boundaries and in surveying vacant lands under warrants.

Rev., s. 2361 ; Code. s. 3314 ; 1881, c. 144.

Note. For vacancies filled, see Counties and County Commissioners, Art. 2.

For duties as to Entries and Grants, see State Lands, subchapter 1, Art. 4.



CHAPTER 26

COUNTY TREASURER

1. Election of county treasurer.

2. Bond
;
penalty ; when renewed.

.3. Office may be abolished or restored by justice of peace.
3a. Commissioners may abolish office and appoint banlc.

4. Office includes person acting as treasurer.

5. Is treasurer of county board of education.
6. Sheriff acting as treasurer ; bond liable.

7. Duties of county treasurer.

8. Treasurer not to speculate in county claims
;
penalty.

9. Treasurer administers property held in trust for county.
10. Treasurer to take charge of county trust funds ; additional bond.
11. Commissioners to keep record of trust funds.
12. Treasurer to exhibit separate statement as to trust funds.
13. Treasurer to pay no claim unless audited.
14. Treasurer to deliver books, etc., to successor.

15. Action on treasurer's bond to be by commissioners.
16. Officers failing to account to treasurer sued by commissioners.

1. Election of county treasurer. In each county there shall be elected bien-

nially by the qualified voters thereof, as provided for the election of members of

the general assembly, a treasurer.

Rev., s. 1.3!)4: Const., Art. VII. s. 1.

2. Bond; penalty; when renewed. The county treasurer, before entering

upon the duties of his office, shall give bond with three or more sufficient sureties,

to be approved by the board of commissioners, payable to the state, conditioned

that he will faithfully execute the duties of his office, and pay according to law,

and on the warrant of the chairman of the board of commissioners, all moneys
which shall come into his hands as treasurer, and render a just and true account

thereof-^ the board when required by law, or by the board of commissioners.

The penalty of his bond shall be a sum not exceeding the amount of the county

and local taxes assessed during the previous year, and the board of commis-

sioners at any time, by an order, may require him to renew, increase or strengthen

his bond. A failure to do so within ten days after the service of such an order

shall vacate his office and the board shall appoint a successor : Provided, the board

of commissioners may fix the bond of the treasurer of Forsyth County at such

sum as they may deem best, not less than twenty thousand dollars, and may
increase it at any time ; and in Craven County the bond of the treasurer shall be

equal to the county funds during the preceding year, but not to exceed forty

thousand dollars.

Rev., s. 297; Code. .s. 7B6: 1868-9. c. 157, s. 4: 1895, c. 270, s. 2; 1899. c. 132; 1899. c. 207,

s. 4 ; 1903, c. 12, s. 2 ; 1901, c. 5.36 ; 1899, c. 54, s. 52.

3. Office may be abolished or restored. The justices of the peace in any county

may abolish the office of county treasurer; and thereupon the duties and lia-

bilities attached to the office devolve upon the sheriff, who shall be ex officio county

treasurer. And in any county where the office of treasurer is abolished, the

justices of the peace may also, if they deem it expedient to do so, restore the

office of treasurer.

Rev., s. 1.395; Code, s. 768; R. C, c. 29, s. 10; 1852, c. 6; 1876-7, c. 141; 1881, c. .362.
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3a. Local: Commissioners may abolish ofRce and appoint bank. In the coun-

ties of Bladen, Carteret, Chatham, Cherokee, Chowan, Edgecombe, Granville,

Hyde, Madison, Mitchell, Montgomery, Martin, Moore, Onslow, Perquimans,

Polk, Rowan, Stanly, Tyrrell, and Union, the board of county commissioners is

hereby authorized and empowered, in its discretion, to abolish the office of county

treasurer in the county ; but the board shall, before abolishing the office of treas-

urer, pass a resolution to that effect at least sixty days before any primary or con-

vention is held for the purpose of nominating county treasurer. When the office

is so abolished, the board is authorized in lieu of a county treasurer, to appoint

one or more solvent banks or trust companies located in its county as financial

agent for the county, which bank or trust company shall perform the duties now
performed by the treasurer or the sheriff as ex officio treasurer of the county.

Such bank or trust company shall not charge nor receive any compensation for

its services, other than such advantages and benefit as may accrue from the

deposit of the county funds in the regular course of banking.

The bank or trust company, appointed and acting as the financial agent of its

county, shall be appointed for a term of two years, and shall be required to

execute the same bonds for the safekeeping and proper accounting of such funds

as may come into its possession and belonging to such county and for the faithful

discharge of its duties, as are now required by law of county treasurers.

1913, c. 142 : Ex. Sess. 1913, c. 35; P. L. 1915, cc. 67, 268, 458, 481.

4. Office includes person acting as treasurer. The office of county treasurer

shall always be construed to refer to, and include, the person authorized by law
to perform the duties of that office in any county, if there is no county treasurer

therein.

Kev., s. lP,m ; Code, s. 770.

5. Is treasurer of county board of education. The county treasurer is ex

officio treasurer of the county board of education.

Rev., s. 1396 ; Code, s. 770.

6. Sheriff acting as treasurer, bond liable. In counties where the office of

county treasurer is abolished, and where the sheriff is authorized to perform the

duties of county treasurer, the bond he gives as sherifi: shall be construed to

include his liabilities and duties as such county treasurer, and may be increased

to such amount by the board of commissioners as may be deemed necessary to

cover the trust funds coming to his hands.

Rev., s. 1.397 ; Code, s. 769 ; 1879. c. 202.

7. Duties of county treasurer. It is the duty of the treasurer

—

1. To I'eep countij moneys. To receive all moneys belonging to- the county,

and all other moneys by law directed to be paid to him, to keep them separate

and apart from his own affairs, and to apply them and render account of them
as required by law.

2. To keep true accounts. To keep a true account of the receipts and expendi-

tures of all such moneys, taking proper vouchers in every case in books pro-

vided for that purpose at the expense of the county; which said books shall at

all times show the date, amount, and from whom he has received such moneys;
the date, amount and to whom he has paid out any of the said moneys, the total
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amount received and the total amount paid out during the current fiscal year

for school purposes, for general county purposes, for jury fund, and for each

special purpose, all separately kept, so that at all times his said books shall cor-

rectly and accurately show the condition of the said several accounts. His
account of expenditures for general county purposes shall also show separately

the amounts expended each year on account of the county home, indigent persons,

jails, workhouses, courthouse, bridges, insolvent fees, courts, and such other

special accounts as the board of commissioners of the county require, the total

of said accounts being the aggregate amount expended during the fiscal year for

general county purposes. He shall post at the courthouse door on the first Mon-
day in each month a correct statement of such receipts and expenditures, show-

ing the amount received, and from what source, and the amounts paid out, and to

whom, and for what purpose, and the balance in his hands belonging to the

county.

>. To cull on counii/ officers for fluids in iheir luiiids. To call on the sheriff,

or the clerk of the superior court, or other officer having county moneys in his

hands, at least once in each month, or oftener if necessary, to pay over to him,

and to account for all such moneys.

Jf.. To keep accounts of fines, etc. To enter in a book to be kept bv him the

exact amount of any fine, penalty or forfeiture paid over to him, giving the date

of payment, the name of the clerk or other person so paying the same, the name
of the party from whom such fine, penalty or forfeiture was collected, and in

what ease.

-5. To exiiihii lo I lie hourd of commissioners his hooks and accounts as treas-

urer for examination. To exhibit his books and accounts and moneys once

every three months, or oftener, if the board of commissioners of his county deem
it necessary, to a committee to be composed of the chairman of the board of

commissioners and one other person to be selected by the board of commissioners,

who shall be an expert accountant. It is the duty of this committee to examine

the books and accounts of his office, and to see that the accounts are correctly

and properly kept, and to count the money in the hands of the treasurer, and to

see that it corresponds with the amount shown by the books to be in his hands.

At every such examination of the books and accounts of his office the county

treasurer shall exhibit a full, perfect and itemized statement to said committee

of the use he has made of every dollar of public funds in his hands since the last

exhibition of his books to said committee, and if any part of said funds has been

loaned out this statement shall state to w^iom loaned and on what security and
the amount of interest paid on said loan, and such interest shall be covered into

the county treasury by the treasurer. This statement shall be sworn to and
published in a county newspaper or at the courthouse door. Nothing herein con-

tained shall be construed to authorize the county treasurer to lend any public

funds.

If at any time there is a deficit in the amount of money in the hands of the

treasurer, the committee shall so report to the board of commissioners, whose

duty it is to institute proceedings in the superior court against said treasurer for

violation of his official duties.

Kov., s. l.sas : Code. s. 06. 773 ; 1889, c. 242.
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8. Treasurer not to speculate in county claims; penalty. No county treasurer

purchasing a claim against the county at less than its face value, is entitled to

charge the county a greater sum than what he actually paid for the same ; and
the board of commissioners may examine him as well as any other person on oath

concerning the matter. Any county treasurer who is concerned or interested in

any such speculation shall forfeit his office.

Kev., s. 1399; Code, s. 772; 1S68-9, c. 157. s. s.

9. Treasurer administers property held in trust for county. All real and per-

sonal property held by deed, will or otherwise by any person or officer in trust

for any county, or for any charitable use to be administered in and for the

benefit of such county or the citizens thereof, shall be transferred to and vest in

the county treasurer, to be administered and applied by him under the direction

of the board of commissioners, upon the same uses, purposes and trusts as

declared by the grantor, testator or other person in the original deed, devise or

other instrument of donation.

Rev., s. 1400 ; Code. s. 778 ; 1869-70. c. 85.

10. Treasurer to take charge of county trust funds; additional bond. It is the

duty of the county treasurer to take charge of all such trust funds and property

;

but he shall not do so, without giving a bond payable to the state, in a penalty

double the estimated value of said property or funds, with three or more sureties,

each of whom is worth at least the amount of the penalty of the bond, over and
above all his liabilities and property exempt from execution, which bond shall

be taken by the board of commissioners, and recorded and otherwise treated and
dealt with as the official bond of the treasurer.

Rev., s. 1401 ; Code. .s. 779 ; 1869-70. e..85, s. 2.

11. Commissioners to keep record of trust funds. The board of commissioners

shall keep a proper record of all such trust property or charitable funds, and
when necessary shall institute proceedings to recover for the treasiirer all such

as may be unjustly withheld.

Rev., s. 1402; Code. s. 780; 1869-70. c. 85, s. ?,.

12. Treasurer to exhibit separate statement as to trust funds. The county

treasurer, whenever he is required to exhibit to the board of commissioners the

financial condition of the county, shall exhibit also distinctly and separately the

amount and condition of all such trust fiinds and property, how invested, secured,

used, and other particulars concerning the same.

Rev., s. 140.3 : Code. .s. 781 ; 1869-70. c. 85. s. 4.

13. Treasurer to pay no claim unless audited. It is unlawful for the county

treasurer to pay a claim against the county, unless the same has been audited

and allowed by the board of commissioners.

Rev., s. 1404 ; Code. s. 777 ; 1868. c. 19.

14. Treasurer to deliver books, etc., to successor. When the right of any
county treasurer to his office expires, the books and papers belonging to his

office, and all moneys in his hands by virtue of his office shall, upon his oath, or

in case of his death upon the oath of his personal representative, be delivered to

his successor.

Rev., s. 1405 ; Code, s. 767 ; 1868-9, c. 157.
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15. Action on treasurer's bond to be by commissioners. The board of com-

missioners shall bring an action on the treasurer's bond, whenever they have

knowledge or a reasonable belief of any breach of the bond.

Rev., s. 1406; Code, s. 771; 1S68-9, c. 157.

16. Officers failing to account to treasurer sued by commissioners. In case of

the failure or refusal of a sheriff, clerk, or other officer to account and pay over,

when called on as directed in this article, the treasurer shall report the facts

to the board of commissioners, who may forthwith bring suit on the official bond
of such delinquent officer, and the said board is also allowed to bring suit on
the official bond of the clerk of the superior court of any adjoining county.

Rev., s. 1407 ; Code, s. 775 ; 1868-9, c. 157, s. 10.
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CHAPTER 27

COURTS

SUBCHAPTER 1. SUPREME COURT

Aet. 1. Organization and Tekms.

1. Number of justices.

2. Election and term of office.

3. Oath of office.

4. Name of court ; where records to be kept.

5. Quorum.
6. Terms of court.

Art. 2. Jurisdiction.

7. Original jurisdiction.

8. Procedure to enforce claims against the State.

9. Appellate jurisdiction.

10. Power to render judgment, and issue execution.
11. No judgment on interlocutory order ; opinion certified.

12. Power of amendment, and to require further testimony.
13. Proof of exhibits.

14. Opinions and judgments to be in writing.
15. Certificates to superior court ; execution for costs

;
penalty.

16. Appeals dismissed.
17. Petition to rehear; execution restrained.

18. Records to be made.
19. Power to make rules of court.

Art. 3. Officers of Court.

20. Court may appoint acting attorney-general.
21. Reporter.
22. Clerk.

22a. Clerk's bond and oath of office.

23. Clerk to report money on hand.
24. Marshal appointed.
25. Librarian appointed.

SUBCHAPTER 2. SUPERIOR COURTS
Aet. 4. Organization.

26. Number of judges and solicitors.

27. Election and term of office of judges.
28. Election and term of office of solicitors.

29. Residence and rotation of judges.
30. Oath of office.

31. Vacancies filled.

32. When judge may discharge solicitor.

Art. 5. Jurisdiction.

33. Original jurisdiction.

34. Jurisdiction at vacation and at term.
35. Appellate jurisdiction.

36. Cases transferred from former courts.

Aet. 6. Judicial Districts and Teems of Court.

37. Number of districts.

38. Eastern and western judicial divisions.

39. Terms of court.

40. Civil cases at criminal terms.
41. No criminal business at civil terms.
42. Rotation of judges.
43. Exchange of courts.

44. Court adjourned by sheriff when judge not present.
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Art. 7. Special Terms of Court.

45. Governor may designate .iudge.

46. Governor may order special terms.
47. Compensation of judge.
48. Notice of special term.
49. Certificate of attendance.
50. Grand juries at special terms.
51. Jurisdiction.

52. Attendance and process at special terms.
53. Subixenas returnable.

Art. 8. Special Regulations.

54. Reading the minutes.
55. Officer attending juries sworn.
56. Qualiers wear hats in court.

57. Court stenographers.

SUBCHAPTER 3. JUSTICES OF THE PEACE.

Art. 9. Election and Qualification.

58. Const., Art. 7, abrogated ; exceptions.

59. Election and number of justices.

60. Local modifications as to number and election of justices.

61. Warren county ; election of justices.

62. Vance county ; election of justices.

63. Oath of office ; vacancies filled.

64. Governor may appoint justices.

65. Forfeiture of office.

66. Resignation.
67. Removal and disqualification for crime.

68. Justice may hold other office.

Art. 10. Jurisdiction.

69. Jurisdiction in actions on contract.

70. Jurisdiction in actions not on contract.

71. Action dismissed for want of jurisdiction.

72. Title to real estate in controversy as a defense.

73. Title to real estate in controversy, action dismissed.
74. Another action in superior court.

75. Justice may act anywhere in county.

76. Punishment for contempt in certain cases.

77. .Jurisdiction in criminal cases.

Art. 11. Dockets.

78. Justice shall keep docket.

79. Entries to be made.
80. Dockets filed with clerk.

81. Dockets, books, and papers delivered to successor.

Art. 12. Process.

82. Action begun by summons.
S3. Issuance and contents of summons.
84. Service and return of summons.
85. Process issued to another county.
'86. Indorsement of process to another county.

87. Certificate of clerk on process to another county.

88. Judgment against defendant in another county.

89. Service on foreign corporation.
90. Attendance of witnesses.

91. Subpoena issued to another county.
92. Subixena duces tecum in case against railroad.

Art. 13. Pleading and Practice.

93. Removal of case.

94. Removal in case of death or incapacity.

95. Rules of practice.
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Art. 14. Jury Trial.

96. Parties entitled to a jury trial.

97. Jury trial waived.

98. Number constituting the jury.

99. Jury list furnished.

100. Names kept in jury box.

101. Fees deposited for jury trial.

102. Jury drawn and trial postponed.

103. Summoning the jury.

104. Selection of jury.

105. Challenges.

106. Names returned to jury box.

107. Names of jurors serving.

108. Tales jurors summoned.
109. No jurors to serve out of township.

110. Additional deposit of jury fees on adjournment.
111. Jury sworn and empaneled ; verdict and judgment.

Art. 15. Judgment and Execution.

112. Justice's judgment docketed ; lien and execution.

113. Effect of judgment on appeal.

114. Entries made by clerk, when judgment is rendered.

115. Justice's judgment removed to another county.

116. Issue and return of execution.

117. Levy and lien of execution.

118. Stay of execution.
119. Security on stay of execution.

120. Stay of execution on appeal.

121. Nature of undertaking.
122. Execution stayed upon order given.

Art. 16. Appeal.

123. No new trial ; either party may appeal.

124. Appeal does not stay execution.

125. Manner of taking appeal.

126. No written notice of appeal in open court.

127. Justice's return on appeal.

128. Defective return amended.
129. Restitution ordered upon reversal of judgment.

Art. 17. Forms.

130. Forms to be used in justice's court.

SUBCHAPTER I. SUPREME COURT

Art. 1. Okganization and Tekms

1. Number of justices. The supreme court shall consist of a chief justice and
four associate justices.

Rev., s. 1532 : Const.. Art. 4. s. 6.

2. Election and term of office. The justices of the supreme court shall be

elected by the qualified voters of the state, as is provided for the election of

members of the general assembly. They shall hold their offices for eight years.

Const., Art. 4. s. 21.

3. Oath of office. The justices, before they act as such, shall, before the

governor or some judicial officer, take and subscribe the oaths appointed for the

qualification of public officers, and also an oath of office, which shall be certified

by the officer taking the same and delivered to the secretary of state, to be

safely kept.

Rev., s. 1533 ; Code, s. 955 ; R C, c. 33, s. 3 ; 1818, c. 963.
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4. Name of court; where records to be kept. The court bears the name
and style of The Supreme Court of North Carolina, and is a court of record;

and the papers and records belonging to the clerk's office thereof shall be con-

stantly kept within the city of Ealeigh.

Rev., s. 1536; Code, s. 954; R. C, c. 33, s. 2 ; R. S., c. 33, s. 2; 1884. c. 660; 1805, c. 674;
1818, c. 962 ; 1828, c. 13.

5. Quorum. Three justices constitute a quorum for the transaction of the

business of the court.

Rev., s. 1534 ; Code, s. 956 ; 1889, c. 230.

6. Terms of court. There shall be held at the seat of government of the

state in each year two terms of the supreme court, commencing on the first

Monday in February and the last Monday in August.

The court shall sit at each term until all the business on the docket shall be

determined or continued on good cause shown. In case no one of the justices

shall attend the term during the first week thereof, at the end of that time the

court shall stand adjourned till the next term, and the causes on the docket be
continued.

Rev., ss. 1535, 1536: Code. ss. 953. 954; 1901. c. 660; 1887, c. 49; 188], c. 178; R. C, c. 33,

s. 2; R. S., c. 33, s. 2: 1804, c. 660; 1805. c. 074; 1818, c. 932: 1828, c. 13; 1842, c. 15;
1846, C'C. 28, 29.

Art. 2. Jurisdiction

7. Original jurisdiction. The supreme court has original jurisdiction to

hear claims against the state, but its decision shall be merely recommendatory;

no process in the nature of execution shall issue thereon ; they shall be reported

to the next session of the general assembly for its action.

Rev., s. 1537; Const, Art. IV, s. 9.

8. Procedure to enforce claims against the state. Any person having any

claim against the state may file his complaint in the office of the clerk of the

supreme court, setting forth the nature and grounds of his claim. He shall

cause a copy of his complaint to be served on the governor, and therein request

him to appear on behalf of the state and answer his claim. The copy shall be

served at least twenty days before application for relief shall be made to the

court. In case of an appearance for the state by the governor, or any other

authorized officer, the pleadings and trial shall be conducted in such manner as

the court shall direct. If an issue of fact shall be joined on the pleadings, the

court shall transfer it to the superior court of some convenient county for trial

by a jury, as other issues of fact are directed to bo tried, and the judge of the

court before whom the trial is had shall certify to the supreme court, at its next

term, the verdict and the case, if any, made up and settled as prescribed in cases

of appeal. to the supreme court. If the state shall not appear in the action by
any authorized officer, the court may make up issues and send them for trial,

as aforesaid. The supreme coiirt shall in all eases report the facts found, and their

recommendation thereon, with the reasons thereof, to the general assembly at its

next term.

Rev., s. 1538 ; Code, s. 948.
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9. Appellate jurisdiction. The supreme court has jurisdiction to review,

upon appeal, any decision of the courts below, upon any matter of law or legal

inference. And the jurisdiction of said court over "issues of fact" and "ques-

tions of fact" is the same exercised by it before the adoption of the constitu-

tion of one thousand eight hundred and sixty-eight, and the court has the power

to issue any remedial writs necessary to give it a general supervision and control

over the proceedings of the inferior courts.

Rev., s. 1539; Const, Art. IV, s. 8.

10. Power to render judgment and issue execution. In every case the court

may render such sentence, judgment and decree as on inspection of the whole

record it shall appear to them ought in law to be rendered thereon ; and it may
at its discretion make the writs of execution which it may issue returnable either

to the said court, or to the superior court: Provided, that when an execution

shall be made returnable as last mentioned, a certificate of the final judgment

of the supreme court shall always be transmitted to the superior court aforesaid,

and there be recorded : Provided further, that the said superior court may enforce

obedience to the execution, and in the event of its not being executed may issue

new or further execution or process thereon in the same manner as though the

first execution had issued from the said superior court: Provided also, that in

criminal cases the decision of the supreme court shall be certified to the siiperior

court from which the case was transmitted, which superior court shall proceed

to judgment and sentence agreeable to the decision of the supreme court and
the laws of the state.

Rev., s. 1.542: Code, s. 957; R. C, c. 3.3. s. 6; 1799, c. 520; 1818, c. 963; 1830, c. 2; 1868-9,

c. 962.

11. No judgment on interlocutory order; opinion certified. When an appeal

is taken to the supreme court from any interlocutory judgment, the supreme

court shall not. enter any judgment reversing, affirming or modifying the judg-

ment, order or decree so appealed from, but shall cause their opinion to be

certified to the court below, with instructions to proceed upon such order, judg-

ment or decree, or to reverse or modify the same according to said opinion, and
the court below shall enter upon its records the opinion at length, and proceed

in the cause according to the instructions.

Rev., s. 1544 ; Code. s. 962.

12. Power of amendment and to require further testimony. The supreme
court has power to amend any process, pleading or proceeding either in form
or substance for the purpose of furthering justice, on such terms as shall be

deemed just at any time before final judgment ; and to amend by making proper
parties to any case where the court may deem it necessary and proper for the

purposes of justice and on such terms as the court may prescribe. And whenever
it appears necessary for the purpose of justice, the court may allow and direct

the taking of further testimony in any case which may be pending in the court,

under such rules as may be prescribed, or may remand the case to the intent that

amendments may be made, further testimony taken or other proceedings had in

the court below.

Rev., s. 1.545 ; Code, s. 965 ; R. C, o. 33, s. 17 ; 1777, c. 115, s. 75 ; 1785, c. 233 ; 1792, c.

360 : 1&31, e. 46.
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13. Proof of exhibits. Exhibits or other dociiments relative to cases pend-

ing in the supreme court may be proved by the parol testimony of witnesses to

be examined in the court in the same manner and under the same rules as such

exhibits or documents may be proved in tlie superior court, and suitors in the

court may have subpoenas to enforce the attendance of witnesses, who shall be

liable to the same penalties and actions for nonattendance, and be entitled to the

same pay for traveling, ferriage and attendance as witnesses in the superior

court : Provided, that witnesses attending the supreme court shall be taxed in the

bill of costs and paid by the party on whose behalf they may be summoned.
lU'V.. s. 1547 ; Code, s. 9G3 ; R. C. c. 33, s. 21 ; 1820, c. 1070 ; 1825, c. 1282 ; 1842, c. 1.

14. Opinions and judgments to be in writing. The justices ^hall deliver

their opinions and judgments in writing, and the clerk shall make no entry

upon the records of the court that any cause pending therein is decided, nor

give to any person a certificate of such decision, nor issue execution in such

suit, until after the opinion of the court shall have been delivered publicly in

open court, and a written copy of the same opinion shall have been delivered to

the clerk; which shall afterwards be filed among the records of the court and
published in the reports of the decisions made by the court : Provided, that the

justices shall not be required to write their opinions in full except in cases in

which they deem it necessary.

Kev.. s. 1548 ; Code, s. 964 ; 1893, c. 379, s. 5 ; R. C. c. 33, s. 16 ; 1810, c. 785.

15. Certificates to superior courts; execution for costs; penalty. The clerk

on the first Monday in each month shall transmit by some safe hand, or by mail,

to the clerks of the superior courts certificates of the decisions of the supreme
court in cases sent from such courts, which shall have been on file ten days ; and
thereupon the clerks respectively shall issue execution for the costs incurred in

the courts from which the cases were sent; and the clerk of the supreme court

shall issue execution for the costs incurred in that court, including all publica-

tions in newspapers made in the progress of the cause in that court, and by order

of the same, and all postage on letters which concern the transfer of original

papers. And if the clerk shall fail for the space of twenty days to perform the

duty herein enjoined of transmitting the certificates of decisions, he shall forfeit

and pay to the party or parties in whose favor the supreme court shall have

decided, one hundred dollars.

Rev., s. 1549: Code, s. 968: 1SS7. c. 41: R. C. c. 33. s. 21; 1820, o. 1070; 1825. c. 1282;
1842, c. 1, s. 3.

16. Appeals dismissed. Suits and appeals pending in the supreme court

may be dismissed on failure to prosecute the same, after a rule obtained for

that purpose and served on the plaintiff or appellant, his agent or attorney, at

least thirty days before the term next ensuing that of entering the rule ; when,

if the party shall fail to prosecute his suit or appeal, the court shall, at the elec-

tion of the adverse party, dismiss the suit or appeal at the costs of the plaintiff

or appellant, or proceed to hear and determine it.

Rev., .s. 1543 ; Code, s. 967 : R. C, c. 33, s. 20 : 1848. c. 28 : Snpm. Ct. Rules, 15, et seq.

17. Petition to rehear; execution restrained. A petition to rehear may be

filed during the vacation succeeding the term of the court at which the judgment
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was rendered, or within twenty days after the commencement of the succeeding

term, and upon the filing of such petition the chief justice, or either of the

associate justices, may, upon such terms as he sees fit, make an order restraining

the issuing of an execution, or the collection and payment of the same, until the

next term of said court, or until the petition to rehear shall have been determined.

Rev., s. 1346 : Code, s. 966 ; R. C, e. .33. s. 18 ; Supreme Court Rules. 52, 53, 54.

18. Records to be made. The court may order the clerk to record such parts

of the record of cases as it may deem necessary.

Rev., s. 1550 ; Code, s. 959.

19. Power to make rules of. court. The justices of the supreme court shall

prescribe and establish from time to time rules of practice for that court and

also for the superior courts. The clerk shall certify to the judges of the superior

court the rules of practice for such court, to be entered on the records thereof

in each county.

Rev., s. 1541 ; Code, s. 961 ; R. C, c. 33, s. 13 ; 1818, c. 963.

Art. 3. Officers of Court

20. The court may appoint acting attorney-general. If the attorney-general

should fail at any term of the supreme court to attend to the business which by
law is assigned him, the court may appoint some counsel learned in the law to

discharge his duties during the term.

Rev., s. 1551 : Code, s. 969 ; R. C. c. .33. s. 22 ; 1846, c. 29.

21. Reporter. The supreme court may employ a reporter of its decisions.

Rev., s. 1552 ; Code, s. .3363 ; 1893, c. 379, s. 4 ; 1897, c. 429.

22. Clerk. The clerk of the siipreme court shall be appointed by the court,

and shall hold his office for eight years.

Rev., s. 1553 ; Const.. Art. IV, s. 15.

22a. Clerk's bond and oath of office. Before undertaking his duties, the clerk

of the supreme court shall enter into bond with sufficient surety payable to

the state of North Carolina, in the sum of fifteen thousand dollars, conditioned

for the faithful discharge of his duties and for the safekeeping of all records

committed to his custody, which bond shall be lodged with the secretary of state

;

and he shall also before said justices, or one of them, take the oaths which are

prescribed for clerks of the superior court, and shall keep his office in the city

of Raleigh.

Rev., s. 290; Code. s. 958; R. C, c. 33, s. 9; 1812, c. 829, s. 2; 1818, c. 963, s. 5; 1846, c.

28, s. 3 ; 1799, c. 520, s. 2.

23. Clerk to report money on hand. The clerk of the supreme court shall,

at the beginning of each fall term, produce to the court a statement on oath of

all moneys remaining in his hands which have been paid into his office three

years or more previous thereto, whether received directly from parties or from
his predecessor in office, and is not detained in his hands by special order of the

court, specifying therein the name of the person to whom the same is payable,
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and his address, if known; a copy of which report shall be transmitted to the

state treasurer and to the auditor.

Rev., s. 1554 ; Code, s. IS&i ; R. C, c. 73 ; 1823. c. 1186 ; 1831, c. 3.

24. Marshal appointed. The supreme court may appoint an officer to be

styled Marshal of the Supreme Court, removable at will, who shall attend upon
the court during its sessions.

Rev., s. 1555 ; Code. s. 950 ; 1873-4, c. 34 ; 1881, c. 306.

Note. For compensation, see s. 2770.

25. Librarian appointed. The justices of the supreme court have charge

of the law library and may, in their discretion, employ a librarian, who shall

perform his duties under such rules and regulations as may be prescribed by the

court.

Rev., s. 5084 ; Code, s. 3606 ; 1889, c. 482 ; 1883, c. 100.

SUBCHAPTER II. SUPERIOR COURTS

Art. 4. Obganizatiox

26. Number of judges and solicitors. The state shall be divided into twenty

superior court judicial districts, for each of which a judge and a solicitor shall

be chosen in the manner now prescribed by law.

1913, cc. 9. 63 ; Const.. Art. 4, s. 10.

27. Election and term of ofRce of judges. The judges of the superior courts

shall be elected in like manner as is provided for justices of the supreme court,

and shall hold their offices for eight years.

Const., Art. 4, s. 21.

28. Election and term of office of solicitor. A solicitor shall be elected for

each judicial district by the qualified voters thereof, as is prescribed for mem-
bers of the general assembly, who shall hold office for the term of four years,

and prosecute on behalf of the state in all criminal actions in the superior

courts, and advise the officers of justice in his district.

Const., Art. 4, s. 23.

29. Residence and rotation of judges. Every judge of the superior court

shall reside in the district for which he is elected. The judges shall preside in

the courts of the different districts successively, but no judge shall hold the

courts in the same district oftener than once in four years, but in case of the

protracted illness of the judge assigned to preside in any district, or of any

other unavoidable accident to him, by reason of which he shall be unable to

preside, the governor may require any judge to hold one or more specified terms

in said district in lieu of the judge assigned to hold the courts of the said

district.

Const., Art. 4, s. 11.

30. Oath of office. Every judge before he shall act as such, shall, in open

court, or before the governor, or before one of the judges of the supreme or

superior courts, or before some justice of the peace, take the oath appointed for
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public officers, and also an oath of office. The officer or court before whom the

judge shall qualify, shall cause the judge to subscribe the oaths by him taken,

and having certified the same, shall return the oaths to the secretary of state,

who shall carefully preserve them ; and if any judge shall act in his office before

he shall have taken the oaths directed, he shall forfeit and pay two thousand

dollars, one-half to the use of the state and the other half to the person who shall

sue for the same.

Rev., s. 1497 ; Code, s. 924 ; R. C, c. 31, ss. 18, 19 ; 1777, c. 115 ; 1806, c. 694, s. 13 ; 1848,

c. 45.

31. Vacancies filled. All vacancies occurring by death, resignation or other-

wise in the offices of justice of the supreme or judge of the superior court of the

state shall be filled for the unexpired term at the next general election for mem-
bers of the general assembly held after such vacancy is created. The persons

elected at such election shall be commissioned by the governor immediately after

the ascertainment of the result in the manner provided by law and shall qualify

and enter upon the discharge of the duties of the office within ten days after

receiving such commission.

Rev., s. 1498 ; 1899, c. 613 ; Const., Art. 4, s. 25.

32. When judge may discharge solicitor. When any state solicitor, author-

ized by election or appointment to act as prosecuting attorney for, or in behalf

of the state of North Carolina, in any of the courts of said state, shall appear at

such court, in term time, drunk or intoxicated, or when it shall be brought to the

knowledge of the judge presiding at such court that the solicitor, whose duty it is

to represent the state at such court, is in the town in which such court is being

held, drunk or intoxicated, at any time, it shall become the duty of such judge,

and he is hereby directed to immediately discharge such solicitor from the duties

of such court, for the term then being held, and appoint some competent attorney

to act as state solicitor for the term. The appointee shall be allowed all the fees

and compensation belonging to the solicitor for such term.

Rev., s. 1499 ; 1901, c. 717.

Art. 5. Jurisdiction

33. Original jurisdiction. The superior court has original jurisdiction of

all civil actions whereof exclusive original jurisdiction is not given to some other

court; and of all criminal actions in which the punishment may exceed a fine

of fifty dollars, or imprisonment for thirty days ; and of all such affrays as shall

be committed within one mile of the place where, and during the time, such court

is being held ; and of all offenses whereof exclusive original jurisdiction is given

to justices of the peace, if some justice of the peace shall not within twelve

months after the commission of the offense proceed to take official cognizance

thereof.

Rev., s. 1500 ; Code, s. 922 ; 1889, c. 504, s. 2 ; Const., Art. IV, ss. 12, 27 ; 1879, c. 92, s. 11

;

1881, c. 210.

Note. Superior court of Beaufort County has concurrent jurisdiction with recorders
courts in certain cases. Ex. Sess., 1913, c. 78.

34. Jurisdiction in vacation or at term. In all cases where the superior

•court in vacation has jurisdiction, and all of the parties unite in the proceedings,
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they may apply for relief to the superior court in vacation, or in term time, at

their election.

Rev., s. 1501 ; Code, c. 10, s. 230 ; 1871-2, c. 3.

35. Appellate jurisdiction. The superior court has appellate jurisdiction

of all issues of law or of fact, determined by a clerk of the superior eoiirt or

a justice of the peace, and of all appeals from inferior courts for error assigned,

in matters of law, as provided by law.

Rev., s. 1502 ; Const., Art. IV, ss. 12, 27 ; Code, s. 923.

36. Cases transferred from former courts. All suits, petitions and other

proceedings pending in the late courts of equity, and in the late courts of pleas

and quarter sessions, and not determined by final judgment or decree, and all

such cases wherein any act was decreed to be done or deed to be executed, and
said act was not done or deed executed, may be transferred to the superior court

of the county in which they were pending, at the instance of any person inter-

ested. And the superior court shall have power to make all orders, judgments
and decrees that shall be necessary for finally adjudicating and settling the same.

Rev., s. 1503 ; Code, s. 944 ; 1871-2, c. 161 ; 1873-4. c. 183 ; 1874-5, c. 81 ; 1876-7, c. 9.

Art. 6. Judicial Districts and Terms of Court

37. Number of districts. The state shall be divided into twenty superior

court judicial districts, numbered first to twentieth, composed of the counties

hereafter designated in this chapter.

1913. c. 63 : 1913, c. 196.

38. Eastern and western judicial divisions. The state shall be divided into

two judicial divisions, the Eastern and Western Judicial Divisions:

The counties which are now or may hereafter be included in the judicial

districts from one to ten, both inclusive, shall constitute the Eastern Division,

and the counties which are now or may hereafter be included in the judicial

districts from eleven to twenty, both inclusive, shall constitute the Western
Division. The judicial districts shall retain their numbers from one up to twenty,

and all such other districts as may from time to time be added by the creation

of new districts shall be numbered consecutively.

191.5, 0. 1.5.

39. Terms of court. A superior court shall be held by a judge thereof at

the courthouse in each county. The twenty judicial districts of the state shall

be composed of the counties designated in this section, and the superior courts

in the several counties shall be opened and held in each year at the times herein

set forth. Each court shall continue in session one week, and be for the trial of

criminal and civil cases, except as otherwise provided, unless the business thereof

shall be sooner disposed of. Each county sliall have the number of regular weeks

of superior court as set out in this section.

1913, cc. 63, 196.

EASTERN DIVISION

First district. The first district shall be composed of the following counties,

and the superior courts thereof shall be held at the following times, to wit

:
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Currituck—Fifth Monday before the first Monday in March, for civil cases

only ; first Monday in March ; first Monday in September.

1913, c. 196; Ex. Sess. 1913, o. 51.

Camden—First Monday after the first Monday in Mardft; seventh Monday
before the first Monday in September, for civil cases only; and ninth Monday
after the first Monday in September.

1913, c. 196.

Pasquotank—Ninth Monday before the first Monday in March, to continue

for two weeks, for civil cases only; third Monday before the first Monday in

March, for civil cases only ; second Monday after the first Monday in March

;

second Monday after the first Monday in September, to continue for two weeks,

the second week for civil cases only ; tenth Monday after the first Monday in

September, for civil cases only.

1913, c. 196 ; Ex. Sess. 1913, c. 51.

Perquimans—Sixth Monday before the first Monday in March ; sixth Monday
after the first Monday in March ; eighth Monday after the first Monday in

September.

1913. c. 196; Ex. Sess. 1913, c. 51.

Chowan—Fourth Monday after the first Monday in March ; first Monday
after the first Monday in September ; thirteenth Monday after the first Monday
in September.

1913. c. 196.

Gates—Third Monday after the first Monday in March ; fifth Monday before

the first Monday in September; fourteenth Monday after the first Monday in

September.

1913. c. 196.

Dare—Twelfth Monday after the first Monday in March ; seventh Monday
after the first Monday in September.

1913, c. 196 ; Ex. Sess 1913, c. 51.

Tyrrell—Tuesday after the seventh Monday after the first Monday in March,

to continue for two weeks, the second week for civil cases only; Tuesday after

the twelfth Monday after the first Monday in September.

1913, c. 196 ; Ex. Sess. 1913, c. 51.

Hyde—Eleventh Monday after the first Monday in March ; sixth Monday
after the first Monday in September.

1913. e. 196.

Beavxfort—Second Monday before the first Monday in March, to continue

for two weeks for civil cases only ; fifth Monday after the first Monday in March,
for civil cases only ; ninth Monday after the first Monday in March, to continue

for two weeks, the second week for civil cases only ; fourth Monday after the

first Monday in September, to continue for two weeks for civil cases only;

eleventh Monday after the first Monday in September ; fifteenth Monday after

the first Monday in September, for civil cases only.

1913, e. 196 ; Ex. Sess. 1913. c. 51. 357
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Washington—Fourth Monday before the first Monday in September; seventh

Monday before the first Monday in March; thirteenth Monday after the first

Monday in March, to continue for two weeks.

1913, cc. 63, 196 ; Bj^ Sess. 1913, c. 51.

Second district. The second district shall be composed of the following

counties, and the superior courts thereof shall be held at the following times,

to wit:

Martin—Second Monday after the first Monday in March, to continue for

two weeks; fifteenth Monday after the first Monday in March; second Monday
after the first Monday in September, to continue for two weeks; fourteenth

Monday after the first Monday in September.

1913, c. 196.

Edgecombe—First Monday in March ; first Monday after the first Monday in

September ; thirteenth Monday after the first Monday in March, to continue for

two weeks. Fourth Monday after the first Monday in March ; eighth Monday
after the first Monday in September ; tenth Monday after the first Monday in

September ; each to continue for two weeks, and to be for civil cases only.

The grand jury drawn by the commissioners of Edgecombe County for the

term of court beginning on the first Monday in March of each year shall also

serve as the grand jury for the term beginning on the thirteenth Monday after

the first Monday in March, and shall be charged with the same duties and
clothed with the same power at each of said terms and shall receive for each

term such mileage and compensation as is now provided by law.

1913. c. 196 : Ex. Sess. 1913. c. 17 : 1915, o. 107 ; 1917, c. 12.

Nash—Sixth Monday before the first Monday in March ; first Monday before

the first Monday in March, for civil cases only. First Monday after the first

Monday in March ; eighth Monday after the first Monday in March,' to continue

for two weeks, the first week for criminal cases only, and the second week for

civil cases only; twelfth Monday after the first Monday in March, for civil

cases only. First Monday before the first Monday in September; fifth Monday
after the first Monday in September ; twelfth Monday after the first Monday in

September, to continue for two weeks.

1913. c. 196 : 1915. c. 63.

Note. No court held in Nash on Thanksgivin.i; Day. P. L. 1913, c. 685.

Wilson—Seventh Monday before the first Monday in March ; fourth IMonday
before the first Monday in March, to continue for two weeks, the second week
to be for civil cases only. Tenth Monday after the first Monday in March, to

continue for two weeks, the last week to be for civil eases only ; sixteenth Monday
after the first Monday in March, for civil cases only. First Monday in Septem-

ber, fourth Monday after the first Monday in September; eighth Monday after

the first Monday in September, to continue for two weeks for civil cases only;

tenth Monday after the first Monday in September, to continue for two weeks

for civil cases only; fifteenth Monday after the first Monday in September,

for criminal cases only.

1913, c. 196 ; 1915, c. 45 ; 1917, c. 12.
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Third district. The third district shall be composed of the following counties,

and the superior courts thereof shall be held at the following times, to wit

:

Hertford—First Monday before the first Monday in March ; sixth Monday
after the first Monday in March, to continue for two weeks ; fifth Monday before

the first Monday in September, for criminal cases, for civil cases not requiring

a jury, and for the trial of jury cases on the civil docket by the consent of all

parties; sixth Monday after the first Monday in September, to continiie for two

weeks.

191.3, c. 196 ; 1915. c. 282.

Bertie—Third Monday before the first Monday in March ; ninth Monday
after the first Monday in March, to continue for two weeks ; first Monday before

the first Monday in September, to continue for two weeks; tenth Monday after

the first Monday in September, to continue for two weeks.

1913, c. 196; Ex. Sess. 1913, c. 16; 1915. c. 78; 1917, c. 226.

Northampton—Fourth Monday after the first Monday in March ; eighth Mon-
day after the first Monday in September, each to continue two weeks; first

Monday in August, for civil actions only, except jail cases on the criminal

docket.

1913, c. 196.

Halifax—Fifth Monday before the first Monday in March ; second Monday
after the first Monday in March; thirteenth Monday after the first Monday in

March; third Monday before the first Monday in September; twelfth Monday
after the first Monday in September; each to continue for two weeks .

1913, c. 196 ; Ex. Sess. 1913. c. 2 ; 1915, c. 78.

Warren—Seventh Monday before the first Monday in March; eleventh Mon-
day after the first Monday in March ; second Monday after the first Monday in

September, each to continue for two weeks.

1913. c. 196 : 1917. c. 256.

Vance—First Monday in March ; fifteenth Monday after the first Monday in

March; fourth Monday after the first Monday in September, each to continue

two weeks.

1913, 0. 19U : 1917, c. 256.

Fourth district. The fourth district shall be composed of the following
counties, and the superior courts thereof shall be held at the following times,

to wit

:

Wayne—Sixth Monday before the first Monday in March ; twelfth Monday
after the first ]\Ionday in March; second Monday before the first Monday in

September; twelfth Monday after the first Monday in September, each to con-

tinue for two weeks; fifth Monday after the first Monday in March, and fifth

Monday after the first Monday in September, each to continue for two weeks for

civil cases only.

1913. c. 196.

Johnston—First Monday after the first Monday in March ; third Monday
before the first Monday in September, for criminal cases only ; fourteenth Mon-
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day after the first Monday in September, to continue for two weeks; second

Monday before the first Monday in March; seventh Monday after the first Mon-

day in March, and third Monday after the first Monday in September, each to

continue for two weeks; and the last three terms for civil cases only.

191:5. c. 196.

Harnett—Eighth Monday before the first Monday in March ; fourth Monday
before the first Monday in March, to continue for two weeks for civil cases only.

Eleventh Monday after the first Monday in March ; first Monday in September,

to continue for two weeks, the second week for civil eases only. Tenth Monday
after the first Monday in September, to continue for two weeks for civil cases

only.

1913, c. 196.

Chatham—Seventh Monday before the first Monday in March ; tenth Monday
after the first Monday in March ; seventh Monday after the first Monday in

September ; second Monday after the first Monday in March ; and the fourth

Monday before the first Monday in September ; the last two terms for civil cases

only.

191:5, c. 196 ; 1917, c. 228.

Lee—Third Monday after the first Monday in March, to continue for two
weeks ; ninth Monday after the first Monday in March ; second Monday after the

first Monday in September for civil cases only ; eighth Monday after the first

Monday in September, to continue for two weeks, the first week for criminal

and civil cases and the second for civil eases only; seventh Monday before the

first Monday in September, to continue for two weeks. When any party has

been duly served with summons and a copy of the complaint thirty days before

the commencement of any term of the court of Lee County, the case shall stand

for trial at said term in all respects as if summons had been returned to a pre-

ceding term.

191:5, v. 196; Kx. Sess. 1Q13. c. 24; 1917. c. 228.

Fifth district. The fifth district shall be composed of the following counties,

and the superior courts thereof shall be held at the following times, to wit

:

Pitt—Sixth Monday before the first Monday in March ; seventh Monday after

the first Monday in March ; first Monday before the first Monday in September

;

tenth Monday after the first Monday in September; second Monday after the

first Monday in March, to continue for two weeks; second Monday after the

first Monday in September; fourth Monday after the first Monday in Septem-

ber ; seventh Monday before the first Monday in March ; sixth Monday after the

first Monday in March ; eleventh Monday after the first Monday in March

;

twelfth Monday after the first Monday in March ; second Monday before the

first Monday in September ; ninth Monday after the first Monday in September

;

the last six terms for civil cases only.

19i:3, c. 196 : Ex. Sess. 19i:5. 2.5 ; 1915, c. i:^9 ; 1917, c. 217.

Craven—Eighth Monday before the first Monday in March ; thirteenth Mon-
day after the first Monday in March ; and the first Monday in September for

criminal cases only. Fifth Monday after the first Monday in March for civil

cases and jail cases on the criminal docket. Fourth Monday before the first

360



39 COUETS—Art. Cli. 27

Monday in March ; fourth Monday after the first Monday in September ; eleventh

Monday after the first Monday in September; each to continue for two weeks,

for civil cases only. Tenth Monday after the first Monday in March, and twelfth

Monday after the first Monday in March, for civil eases only.

1913, c. 196 ; 1915, c. 111.

Pamlico—Eighth Monday after the first Monday in March, and seventh Mon-
day after the first Monday in September, each to continue for two weeks.

191.3, e. 196.

Jones—Fourth Monday after the first Monday in March; and thirteenth

Monday after the first Monday in September.

1913, c. 196 : Ex. Sess. 1913. c. 19 ; P. L. 191.5, c. 363.

Carteret—Fourteenth Monday after the first Monday in March, to continue

for two weeks ; first Monday after the first Monday in March, and sixth Monday
after the first Monday in September.

1913, c. 196.

Greene—First Monday before the first Monday in March, to continue for two
weeks; sixteenth Monday after the first Monday in March; fourteenth Monday
after the first Monday in September, to continue for two weeks.

1913, cc. 63, 171, 196 : Ex. Sess. 1913, cc. 19, 47 ; 1915. c. 139.

Sixth district. The sixth district shall be composed of the following counties,

and the superior courts thereof shall be held at the following times, to wit

:

Lenoir—Sixth Monday before the first Monday in March ; eleventh Monday
after the first Monday in March ; second Monday before the first Monday in

September, and fourteenth Monday after the first Monday in September, each

for criminal cases only. Second Monday before the first Monday in March, two
weeks, for civil cases only. Fifth Monday after the first Monday in March

;

fourteenth Monday after the first Monday in March, and ninth Monday after

the first Monday in September, terms of two weeks each for civil cases only. Sixth

Monday after the first Monday in September, two weeks.

At any term of the superior court of Lenoir County for the trial of criminal

cases it shall be lawful for any order, judgment, or decree, original, mesne, or

final, to be entered in any civil cause pending upon the docket of the superior

court as fully and completely as the same may now be entered at the terms of

court designated for the trial of civil cases, except no order, judgment, or decree

shall be entered in civil matters requiring a trial by jury at such criminal terms.

1913, C-. 196; Ex. Sess. 1913, c. 61; 1915, c. 240; 1917, c. 13.

Duplin—Eighth Monday before the first Monday in March, two weeks, and
for civil cases only. Fifth Monday Tjefore the first Monday in March, for crimi-

nal cases. Third Monday after the first Monday in March, two weeks, for civil

cases only. First Monday before the first Monday in September, three weeks, for

civil cases only. Eleventh Monday after the first Monday in September, two
weeks, the first week for criminal and civil cases, and the second week for civil

cases only. Sixth Monday before the first Monday in September, for criminal

cases only.

1913, c. 196 ; Ex. Sess. 1913, c. 53 ; 1915, c. 240.
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Onslow—Sixth Monday after the first Monday in March, to eontiniie for

two weeks for civil cases only ; seventh Monday before the first Monday in Sep-

tember, for civil eases only ; fifth Monday after the first Monday in September

;

thirteenth Monday after the first Monday in September, for civil cases only ; first

Monday in March.

1913. c. 196 : Ex. Sess. 1913, c. 75 ; 1915, c. 240.

The commissioners of Onslow County, whenever in their discretion, the best

interests of the county demand it, may, by order, abrogate, in any year, the

holding of those terms of the courts of Onslow County, which convene on the

sixth Monday after the first Monday in March, and the seventh Monday before

the first Monday in September, and on the thirteenth Monday after the first

Monday in September, all or either of said terms, and when said term or terms

are so abrogated, thirty days notice of the same shall be given by said commis-

sioners, in each instance by the publication of same in a newspaper published in

said county, and at the courthouse door and at four other public places in said

county.

1915, c. 25.

Sampson—Fourth Monday before the first Monday in March; first Monday
after the first Monday in March ; fourth Monday before the first Monday in

September; second Monday after the first Monday in September; seventh Mon-
day after the first Monday in September ; eighth Monday after the first Monday
in March, each to continue for two weeks; the September and March terms to

be for civil cases only.

1913, c. 19(); Ex. Sess. 1913, c. 61; 1915, c. 240.

Civil process may be returnable to and pleadings filed at all the courts desig-

nated for the Sixth Judicial District, except as otherwise provided for Lenoir

County, and motions and civil actions may be heard upon due notice at crimi-

nal terms, and trials in civil actions which do not require a jury may be heard

at such criminal terms by consent.

1915. c. 240.

Seventh district. The seventh district shall be composed of the following-

counties, and the superior courts thereof shall be held at the following times,

to wit

:

Wake—Eighth Monday before the first Monday in March, for criminal cases

only ; fifth Monday before the first Monday in March, to continue for three

weeks, for civil cases only ; first Monday in March, for criminal cases only ; first

Monday after first Monday in March, to continue for two weeks, for civil cases

only; fourth Monday after the first Monday in March, to continue for three

weeks, for civil cases only ; seventh Monday after the first Monday in March, for

criminal eases only; eighth Monday after the first ]\londay in March, to continue

for two weeks, for civil cases only; eleventh Monday after the first ilonday in

March, to continue for two weeks, for civil cases only ; fourteenth Monday after

the first Monday in March, to continue for three weeks, for civil cases only ; ninth

Monday before the first Monday in September, to continue for two weeks, for

civil cases only; seventh Monday before the first Monday in September, for
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criminal cases only; first Monday after the first Monday in September, for

criminal eases only; second Monday after the first Monday in September, to

continue for two weeks, for civil cases only ; seventh Monday after the first Mon-
day in September, for criminal cases only ; eighth Monday after the first Monday
in September, to continue for two weeks, for civil cases only ; twelfth Monday
after the first Monday in September, for criminal cases only ; thirteenth Monday
after the first Monday in September, to continue for two weeks, for civil cases

only. The judge presiding may set criminal cases for trial at any of the weeks

for the trial of civil cases. At the first fall and spring terms of court held each

year grand juries shall be drawn and the presiding judge shall charge them as

provided by law, and such grand juries shall serve during the remaining fall

and spring terms respectively.

1913, c. 196 ; 1917. c. 116.

Franklin—Seventh Monday before the first Monday in March, to continue for

two weeks; second Monday before the first Monday in March, to continue for

two weeks, for civil cases only ; tenth Monday after the first Monday in March

;

first Monday before the first Monday in September, to continue for two weeks,

for civil cases only; sixth Monday after the first Monday in September, for

criminal cases only ; tenth Monday after the first Monday in September, to con-

tinue for two weeks, for civil cases only.

1913, c. 196 : 1917. c. 116.

Eighth district. The eighth district shall be composed of the following

counties, and the superior courts thereof shall be held at the following times,

to wit:

New Hanover—Seventh Monday before the first Monday in March, for crimi-

nal cases onlj^; ninth Monday after the first Monday in March; first Monday
after the first Monday in September, to continue two weeks for criminal cases;

fourth Monday after the first Monday in March, to continue three weeks, the

first week for criminal cases, and the second and third for civil cases only;

sixteenth Monday after the first Monday in March, for criminal cases only;

tenth Monday after the first Monday in September, for criminal cases only;

fourth Monday before the first Monday in March ; eleventh Monday after the first

Monday in March ; seventh Monday after the first Monday in September ; thir-

teenth Monday after the first Monday in September ; the last four terms each to

continue for two weeks for civil cases only.

1913, c. 196 ; 1915. c. 60.

Brunswick—Second Monday after the first Monday in March; fifteenth Mon-
day after the first Monday in March, for civil cases only ; second Monday before

the first Monday in September for civil cases only ; fifth Monday after the first

Monday in September.

1913, c. 196 ; Ex. Sess. 1913, c. 56 ; 1917, c. 18.

Columbus—Fifth Monday before the first Monday in March ; second Monday
before the first Monday in March, to continue for two weeks, for civil cases only

;

seventh Monday after the first Monday in March, to continue two weeks ; first

Monday before the first Monday in September, to continue two weeks ; eleventh

Monday after the first Monday in September, to continiie two weeks, for civil
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cases only ; fifteenth Monday after the first Monday in September, for criminal

cases only.

1913. c. 196; Ex. Sess. 191.S, c. 61; 1917, c-. 124, provides for a calendar for Columbus
County.

Pender—Sixth Monday before the first Monday in March ; first Monday in

March, to continue two weeks for civil cases only ; thirteenth Monday after the

first Monday in March ; third Monday after the first Monday in September, to

continue two weeks for civil cases only ; ninth Monday after the first Monday in

September.

1913. c. 196.

Ninth district. The ninth district shall be composed of the following coun-
ties, and the superior courts thereof shall be held at the following times, to wit

:

Bladen—Eighth Monday before the first Monday in March for civil cases and
criminal cases where defendants are confined in jail only ; the seventh Monday
after the first Monday in March and the sixth Monday after the first Monday
in September for civil cases only ; the first Monday after the first Monday in

March and the fourth Monday before the first Monday in September for criminal

cases only.

1913. c. 196; 1915, e. 110.

All civil process may be returnable to and pleadings filed at all terms of the

superior court of Bladen County which it now has or may be hereafter given,

whether the same be designated civil or criminal terms. At all terms that are

now or may be hereafter designated as criminal terms, civil trials which do not

require a jury, motions and divorce cases including jury trials in divorce cases

may be heard and any other civil actions may be heard by consent at such terms.

Judgments by default, both final and interlocutory and with inquiry may
be rendered at such criminal terms, and at any term of the superior court of

Bladen County, without further notice than that contained in the summons.
The presiding judge at any term of the superior court of Bladen County may,

in his discretion, on the first day of the term, direct the sheriff of the county to

summon such additional jurors for the term as may be necessary for the proper

dispatch of the business before the court.

191.5. f. 110.

Cumberland—Seventh Monday before the first Monday in March; twelfth

Monday after the first Monday in March ; first Monday before the first Monday
in September; eleventh Monday after the first Monday in September, each for

criminal cases only ; third Monday before the first Monday in March ; second

Monday after the first Monday in March ; eighth Monday after the first Monday
in March ; second Monday after the first Monday in September ; seventh Monday
after the first Monday in September, each to continue for two weeks for civil

cases only.

1913, c. 196.

All civil processes may be returnable to and pleadings filed at all the terms

of the superior court of Cumberland County, whether for the trial of civil or

criminal cases, and judgments by default, both final and interlocutory with

inquiry may be rendered at such criminal terms without further notice than that
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contained in the summons. At all criminal terms of said court civil trials which

do not require a jury may be heard by consent of the parties, and motions may
be heard upon ten days notice to the adverse party, prior to said term.

Ex. Sess. 191.3, c. 22.

Hoke—Sixth Monday before the first Monday in March; sixth Monday after

the first Monday in March ; third Monday before the first Monday in September,

to continue for two weeks; and tw^elfth Monday after the first Monday in Sep-

tember.

1913, o. 196 ; 1917, c. 23.3.

Robeson—Fifth Monday before the first Monday in March ; eighth Monday
before the first Monday in September ; ninth Monday after the first Monday in

September, each for criminal cases. Fourth Monday before the first Monday
in March ; first Monday before the first Monday in March, two weeks ; fourth

Monday after the first Monday in March, two weeks; tenth Monday after the

first Monday in March, two weeks ; first Monday in September, two weeks ; fourth

Monday after the first Monday in September, two weeks; thirteenth Monday
after the first Monday in September, two weeks; the last seven terms for civil

1913, c. 196 ; 1915, c. 208.

All civil process may be returnable to and pleadings filed at all of the terms

of the superior court of Robeson County which it now has or may be. hereafter

given, whether the same be designated as civil or criminal terms. At all terms

that are now or may be hereafter designated as criminal terms, civil trials which

do not require a jury, motions and divorce cases including jury trials in divorce

cases may be heard and any other civil actions may be heard by consent, at such

terms. Judgments by default, both final and interlocutory and with inquiry

may be rendered at such criminal terms, and at any term of the superior court

of Robeson County, without further notice than that contained in the summons.
1913, c. 28.

Tenth district. The tenth district .«hall be composed of the following coun-
ties, and the superior courts thereof shall be held in each year at the following

times, to wit

:

Alamance—First Monday in March ; the second Monday before the first Mon-
day in September; the twelfth Monday after the first Monday in September,

each term for criminal cases only ; the sixth Monday before the first Monday
in March; the twelfth Monday after the first Monday in March (to continue for

two weeks) ; the first Monday after the first Monday in September (to continue

for two weeks), each of said terms for civil cases only.

1913. c. 196 ; 1915, c. 53.

Durham—First Monday before the first Monday in March ; eleventh Monday
after the first Monday in March ; first Monday before the first Monday in Sep-

tember; and foiirteenth Monday after tlie first Monday in September, each for

criminal cases. Eighth Monday before the first Monday in March ; first Monday
after the first Monday in March ; third Monday after the first Monday in Sep-

tember, each to continue for two weeks for civil cases only. Eighth Mondav
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after the first Monday in March; fifteenth Monday after the first Monday in

March ; ninth Monday after the first Monday in September, each for civil cases

only.

Civil process shall be returnable to and pleadings filed at all terms of the

superior court provided by law for Durham County, whether the same are desig-

nated in the act establishing them as for the trial of criminal cases or civil

cases exclusively, or for both, and at all of said terms judgments may be ren-

dered by default final or by default and inquiry ; motion in civil actions may be

heard upon due notice at all terms designated for the trial of criminal cases and
trial of civil actions may be heard at such criminal terms by consent.

1913, c. 196 ; 1915, c. 68.

Granville—Third Monday before the first Monday in March; fifth Monday
after the first Monday in March ; tenth Monday after the first Monday in Sep-

tember, each to continue for two weeks; sixth Monday before the first Monday
in September.

1913, c. 196 ; 1915, e. 7.

Orange—Ninth Monday after the first Monday in March, for civil cases only

;

fourth Monday after the first Monday in March; first Monday in September;

thirteenth Monday after the first Monday in September.

1913, c. 196 ; 1915., cc. 38, 5'4 ; 1917, c. 52.

Person—Fourth Monday before the first Monday in March; seventh Monday
after the first Monday in March ; third Monday before the first Monday in Sep-

tember; sixth Monday after the first Monday in September.

1913. c. 196 ; 1915, c. 54.

WESTEEX DIVISION

Eleventh district. The eleventh district shall be composed of the following

counties, and the superior courts thereof shall be held at the following times,

to wit:

Ashe—Fifth Monday after the first Monday in March, and eighth Monday
before the first Monday in September, each to continue for two weeks; sixth

Monday after the first Monday in September.

1913, c. 196 ; Ex. Sess. 1913. c. 34.

Alleghany—Ninth Monday after the first Monday in March, and third Mon-
day after the first Monday in September.

1913. c. 196.

Surry—Seventh Monday after the first Monday in March, and first Monday
before the first Monday in September, each to continue for two weeks; fourth

Monday before the first Monday in March ; sixth Monday after the first Monday
in September ; seventh Monday after the first Monday in September, to continue

for two weeks.

1913. c. 196; Ex. Sess. 1913, c. 34.

Forsyth—Ninth Monday before the first Monday in March, and continue for

three weeks, the first week for civil cases only, and the following two weeks for

the trial of civil and criminal cases ; and sixth Monday before the first Monday
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in September, to continue for two weeks for criminal cases only; the third

Monday after the first Monday in March, for criminal cases only; and the

fourteenth Monday after the first Monday in September, for criminal cases

only; the third Monday before the first Monday in March, to continue for two

weeks for civil cases only; the first Monday after the first Monday in March,

to continue for two weeks for civil cases only; the eleventh Monday after the

first Monday in March, to continue for three weeks for civil cases only ; the first

Monday after the first Monday in September, to continue for three weeks for

civil cases only; the ninth Monday after the first Monday in September, to

continue for two weeks for civil cases only; the fourth Monday after the first

Monday in September, to continue for two weeks.

1913, c. 196 ; 1917, c. 169. P. L. 1917, c. 375, provides for a criminal calendar for Forsyth

County.

Rockingham—Sixth Monday before the first.Monday in March; fourth Mon-

day before the first Monday in September, to continue for two weeks, for crimi-

nal cases only ; first Monday before the first Monday in March ; fifteenth Monday
after the first Monday in March; and eleventh Monday after the first Monday
in September, each to continue for two weeks for civil cases only ; tenth Monday
after the first Monday in March.

1913, c. 196: Ex. Sess. 1913, c. 49: 1917, c. 107. P. L. 1915, c. 60, provides for a calendar

in Rockingham County.

Caswell—Fourth Monday after the first Monday in March ; second Monday
before the first Monday in September, and thirteenth Monday after the first

Monday in September.

1913, c. 196.

Twelfth district. The twelfth district shall be composed of the following

counties, and the superior courts thereof shall be held at the following times,

to wit

:

Guilford—Fifth Monday before the first Monday in March; eighth Monday
after the first Monday in March ; fifteenth Monday after the first Monday in

March; second Monday after the first Monday in September; fourteenth Mon-
day after the first Monday in September ; fifteenth Monday after the first Mon-
day in September, each for criminal cases only ; seventh Monday before the first

Monday in March ; third Monday before the first Monday in March ; first Mon-
day after the first Monday in March ; sixth Monday after the first Monday in

March ; tenth Monday after the first Monday in March ; third Monday before

the first Monday in September ; first Monday in September ; fifth Monday after

the first Monday in September; ninth Monday after the first Monday in Sep-

tember, each to continue for two weeks for civil cases only ; third Monday after

the first Monday in March ; fourteenth Monday after tlie first Monday in March

;

third Monday after the first Monday in September; thirteenth Monday after

the first Monday in September, each for civil cases only.

At the first fall and spring terms of the criminal courts held for each year

grand juries shall be drawn and the presiding judge shall charge them as pro-

vided by law, and such grand juries shall serve during the remaining fall and
spring terms respectively.

1913, c. 196 ; 1917, c. 47.
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Davidson—First Monday before the first Mondaj' in March; twelfth Monday
after the first Monday in March ; fifth Monday before the first Monday in Sep-

tember ; eleventh Monday after the first Monday in September, each to continue

for two weeks; ninth Monday after the first Monday in March, the last two
terms being for civil cases only.

1J)13. 0. 190 ; Ex. Sess. 1913, c. 14.

Stokes—Fourth Monday after the first Monday in March, and seventh Monday
after the first Monday in September, for criminal cases only ; fifth Monday after

the first Monday in March and eighth Monday after the first Monday in Septem-

ber, for civil cases only.

1913. c. 196 ; Ex. Sess. 1913, c. 1.

Note. 1913, c. 48, provides for carrying forward tlie cases from term to term in Stokes
County.

Thirteenth district. The thirteenth district shall be composed of the fol-

lowing counties, and the superior courts shall be held at the following times,

to wit

:

Union—Fifth Monday before the first Monday in March ; third Monday after

the first Monday in March ; fifth Monday before the first Monday in September,

each for criminal cases; sixth Monday after the first Monday in September, to

continue for two weeks, the second week for civil cases only; second Monday
before the first Monday in March, and second Monday before the first Monday
in September, each to continue for two weeks; ninth Monday after the first

Monday in March; the last three terms for civil cases only.

In the first three terms of court for Union County for the trial of criminal

cases, if it shall appear to the clerk of the superior court that the criminal

docket will not be sufficient to take up the entire term, he may make or cause to

be made a calendar of civil cases as is made at other terms, and such cases shall

be tried at such term in the same manner as if it were a civil term.

If it shall appear to the county commissioners for the county of Union, prior

to the drawing of a jury or grand jury for any criminal, term of court that there

is no prisoner in jail in the county or that the criminal docket at such term is not

sufficient to justify the holding of the term, then the clerk is not to make or

cause to be made a calendar of civil cases to be tried at said term, and the county

commissioners, within their discretion, may not draw a jury or grand jury for

such term, and notice shall be given immediately to the judge not to hold said

court.

1913. c. 196 : Ex. Sess. 1913. c. 22 : 191.5. c. 72 ; 1917, cc. 2S, 117.

Anson—Seventh Monday before the first Monday in March, for criminal cases

only ; first Monday in March, for civil cases only ; sixth Monday after the first

Monday in March, to continue for two weeks, the second week to be for civil

cases only; fourteenth Monday after the first Monday in March, for civil eases

only ; first Monday after the first Monday in September, for criminal eases only

;

fourth Monday after the first Monday in September, for civil cases only; tenth

Monday after the first Monday in September, for civil cases only.

1913. c. 196.

All civil process may be returnable to and pleadings filed at all of the terms

of the superior court of Anson County which it now has or may be hereafter
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given, whether the same be designated as civil or criminal terms. At all terms

that are now or may be hereafter designated as criminal terms, civil trials which

do not require a jury, motions and divorce cases, including jury trials in divorce

cases, may be heard, and any other civil actions may be heard, by consent, at

such terms. Judgments by default, both final and interlocutory and with inquiry,

may be rendered at such criminal terms, and at any term of the Superior Court

of Anson County, without further notice than that contained in the summons.

1917, c. 15.

Scotland—First Monday after the first Monday in March, for civil cases only

;

eighth Monday after the first Monday in March; thirteenth Monday after the

first Monday in March ; eighth Monday after the first Monday in September, for

civil cases only; twelfth Monday after the first Monday in September.

1913, c. 196 : Ex. Sess. 191.3. c. 22 : 1917, c. 105.

Moore—Sixth Monday before the first Monday in March, for criminal cases

only ; third Monday before the first Monday in March, for civil cases only

;

eleventh Monday after the first Monday in March, for civil cases only; third

Monday before the first Monday in September, for criminal cases only; second

Monday after the first Monday in September for civil cases only; fourteenth

Monday after the first Monday in September, for civil cases only. Each of the

aforesaid terms designated for the trial of criminal cases shall also be a return

term for civil process and for the hearing of motions in civil cases ; and civil

cases requiring a jury may, by consent of parties thereto, be tried at such terms.

1913, e. 196; Ex. Sess. 1913, c. .30; 191.5. e. 64.

Richmond—Eighth Monday before the first Monday in March ; fifth Monday
after the first Monday in March ; seventh Monday before the first Monday in

September; third Monday after the first Monday in September, each for crimi-

nal cases only ; second Monday after the first Monday in March ; fifteenth Mon-
day after the first Monday in March ; twelfth Monday after the first Monday in

March ; ninth Monday before the first Monday in September ; first Monday in

September ; thirteenth Monday after the first Monday in September ; fifteenth

Monday after the first Monday in September, each for civil cases only. Each of

the terms designated for the trial of criminal cases shall also be the return term
for civil process and for the hearing of motions in civil actions ; and civil cases

requiring a jury, may by consent of the parties thereto, be tried at such term.

1913, c. 196; 1915, c. 72; 1917, c. 117.

Stanly—Fourth Monday before the first Monday in March, for civil cases

only ; fourth Monday after the first Monday in March ; tenth Monday after the

first Monday in March, for civil cases only ; eighth Monday before the first Mon-
day in September ; fifth Monday after the first Monday in September, for civil

eases only ; eleventh Monday after the first Monday in September.

1913, c. 196.

Fourteenih district. The fourteenth district shall be composed of the fol-

lowing counties, and the superior coiirts thereof shall be held at the following

times, to wit

:

Gaston—Second ]\Ionday after the first Monday in March ; eleventh Monday
after the first Monday in March ; second Monday before the first Monday in

24 369
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September; seventh Monday after the first Monday in September, each for

criminal cases only; sixth Monday after the first Monday in March; second

Monday after the first Monday in September; thirteenth Monday after the first

Monday in September, each to continue for two weeks, for civil cases only

;

third Monday before the first Monday in September, for civil cases only; sixth

Monday before the first Monday in March, to continue for two weeks. Pro-

vided, that the board of commissioners of Gaston County may, in their discre-

tion, by an order at their regular meeting held on the first Monday in July in any
year dispense with the term of court for tlie third Monday before the first Mon-
day in September.

Judgments by default final and by default and inquiry may be taken at any of

the criminal terms of the superior court of Gaston County, in the manner pro-

vided by law for such judgments. (For grand juries serving at criminal terms,

see Mecklenburg.)

1913, c. 19G; Ex. Sess. 1913. c. 12; 1915, cc. 114, 153.

Mecklenburg—Eighth Monday before the first Monday in March; eighth

Monday before the first Monday in September, each to continue two weeks ; sec-

ond Monday before the first Monday in March, third Monday after the first Mon-

day in March; tenth Monday after the first Monday in March; fourteenth

Monday after the first Monday in March ; first Monday before the first Monday
in September; fourth Monday after the first Monday in September, and tenth

Monday after the first Monday in September, which nine terms are for criminal

cases only ; fourth Monday before the first Monday in March ; fourth Monday
after the first Monday in March; eighth Monday after the first Monday in

March; twelfth Monday after the first Monday in March; first Monday in Sep-

tember ; fifth Monday after the first Monday in September ; eighth Monday
after the first Monday in September ; eleventh Monday after the first Monday
in September, each to continue for two weeks ; first Monday before the first

Monday in March, to continue three weeks; fifteenth Monday after the first

Monday in March, which ten terms are for civil cases only.

No process nor other writ of any kind, pertaining to civil actions, shall be

made returnable to, and no business pertaining to civil actions shall be trans-

acted at, the criminal terms for Mecklenburg County. At the first fall and
spring terms of the criminal courts for Mecklenburg and Gaston held for each

year grand juries shall be drawn, and the presiding judge shall charge them as

provided by law, and such grand juries shall serve during the remaining fall

and spring terms respectively.

1913, c. 196 ; Ex. Sess. 1913, cc. 11, 18 : 1915, c. 153.

Fifteenth district. The fifteenth district shall be composed of the following

counties, and the superior courts thereof shall be held at the following times,

to wit:

Davie—First Monday before the first Monday in March, to continue for two

weeks ; first Monday before the first Monday in September ; tenth Monday after

the first Monday in September.

1913, c. 196.
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Iredell—Fifth Monday before the first Monday in March ; eleventh Monday
after the first Monday in March ; fifth Monday before the first Monday in Sep-

tember ; sixth Monday after the first Monday in September, each to continue foi

two weeks.

1913. c. 196.

Randolph—Second Monday after the first Monday of March, to continue for

two weeks, for civil cases only ; fourth Monday after the first Monday of March,

for criminal cases ; seventh Monday before the first jMonday of September, to con-

tinue for two weeks, for civil cases only ; first Monday of September, for crimi-

nal cases; thirteenth Monday after the first Monday of September, to continue

for two weeks. Each of the terms designated for the trial of criminal eases shall

also be a return term for civil process and for the hearing of motions in civil

cases; and civil cases requiring a jury may, by consent of parties thereto, be

tried at said terms.

1913, c. 196 ; Ex. Sess. 1913, c. 31.

Rowan—Third Monday before the first Monday in March, to continue for

two weeks; first Monday after the first Monday in March, for civil cases only;

ninth Monday after the first Monday in March, to continue for two weeks ; first

Monday after the first Monday in September, to continue for two weeks; fifth

Monday after the first Monday in September, for civil cases only ; eleventh Mon-
day after the first Monday in September, to continue for two weeks.

1913, c. 196 ; Ex. Sess. 1913, c. 5.

Cabarrus—Eighth Monday before the first Monday in March ; seventh Monday
after the first Monday in March ; third Monday before the first Monday in Sep-

tember; eighth Monday after the first Monday in September, each to continue

for two weeks.

1913. c. 196.

Montgomery—Sixth Monday before the first Monday in March, for criminal

cases : Provided, said term shall be a return term for civil process, and for hear-

ing motions on the civil docket, and civil cases requiring a jury may also be

tried at said term by consent of the parties thereto. Fifth Monday after the

first Monday in March, to continue for two weeks, for civil cases only. Eighth

Monday before the first Monday in September; third Monday after the first

Monday in September, for civil cases; fourth Monday after the first Mon-
day in September.

1913. c. 196 ; Ex. Sess. 1913, c. 61 ; 1915, c. 183 ; 1917, c. 122.

Sixteenth district. The sixteenth district shall be composed of the following

counties, and the superior courts thereof shall be held at the following times,

to wit:

Polk—Sixth Monday after the first Monday in March, and second Monday after

the first Monday in September, each to continue for two weeks.

1913, c. 196.

Cleveland—Third Monday after the first Monday in March; sixth Monday
"before the first Monday in September ; eighth Monday after the first Monday in

September; each to continue for two weeks.

1913, c. 196 ; 1915, c. 173 ; 1917, c. 245.
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Lincoln—Fifth Monday before the first Monday in March ; seventh Monday
before the first Monday in September; sixth Monday after the first Monday in

September; the last term to continue for two weeks, the second week for civil

cases only.

1918. c. 196 : P. L. 1915. c. 210.

Burke—First Monday after the first Monday in March, and fourth Monday
before the first Monday in September, each to continue for two weeks; fourth

Monday after the first Monday in September, and thirteenth Monday after the

first Monday in September, each to continue for two weeks, the last two terms

for civil cases only.

1913, c. 196 ; 1915, c. 67.

Caldwell—First Monday before the first Monday in March ; second Monday
before the first Monday in September, each to contimie two weeks ; eleventh Mon-
day after the first Monday in March, to continue two weeks for civil cases only

;

tenth Monday after the first Monday in September to continue three weeks.

1913, c. 196 ; 1915, c. 35.

Seventeenth district. The seventeenth district shall be composed of the fol-

lowing counties, and the superior courts thereof shall be held at the following

times, to wit

:

Mitchell—Fifth Monday after the first Monday in March, to continue for two

weeks ; sixth Monday before the first Monday in September, to continue for two

weeks for civil cases only; tenth Monday after the first Monday in September,

to continue for two weeks.

1913, c. 196.

Watauga—Third Monday after the first Monday in March ; first Monday in

September, each to continue for two weeks.

1913, c. 196.

Wilkes—First Monday after the first Monday in March, and fourth Monday
before the first Monday in September, each to continue for two weeks; sixth

Monday before the first Monday in March, and fourth Monday after the first

Monday in September, each to continue for two weeks, the last two terms for

civil cases only.

1913. c. 196.

Alexander—Second Monday before the first Monday in March ; second ]\Ion-

day after the first Monday in September, to continue for two weeks.

1913. c. 196.

Yadkin—First Monday in March ; second Monday before the first Monday
in September, and twelfth Monday after the first Monday in September.

1913, c. 196.

Catawba—Fourth Monday before tlie first Monday in March ; ninth Monday
after the first Monday in March, for civil cases only ; eighth Monday before the

first Monday in September ; eighth Monday after the first Monday in September,

each to continue for two weeks.

1913. c. 196 : Ex. Sess. 1913. o. 7.
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Avery—Seventh Monday after the first Monday in March, to continue for

two weeks; ninth Monday before the first Monday in September, for civil cases

only; sixth Monday after the first Monday in September, to continue for two

1913. e. 196; 1915. c. 169.

Eighteenth district. The eighteenth district shall be composed of the fol-

lowing counties, and the superior courts thereof shall be held at the following

times, to wit

:

Transylvania—Sixth Monday after the first Monday in March ; sixth Monday
before the first Monday in September; twelfth Monday after the first ^londay

in September; each to continue for two weeks.

The board of commissioners of Transylvania County, may, for good cause,

decline to draw the grand jury for the July term of court provided for in this

chapter.

1913. c. 196 ; 1915, c. 66.

Henderson—First Monday in March and the fourth Monday after the first

Monday in September, each to continue for two weeks for criminal cases, and all

uncontested civil cases whatsoever ; also all contested civil cases wherein the par-

ties thereto, in person or by counsel, shall ten days before the sitting of the court

agree in writing to a trial thereof ; and twelfth Monday after the first Monday in

March, to continue for two weeks, and the tenth Monday after the first Monday
in September, to continue for two weeks, for civil cases only.

1913. c. 196 ; 1917. c. 115.

Rutherford—Eighth Monday after the first Monday in March, and sixth

Monday after the first Monday in September, each to continue for two weeks;

fourth Monday before the first Monday in March ; second Monday before the

first Monday in September, each to continue for two weeks; the last two terms

for civil cases only.

1918. c. 196; 1915, c. 116.

McDowell—Second Monday before the first Monday in March ; eighth Monday
before the first Monday in September; second Monday after the first Monday
in September, each to continue for two weeks; sixth Monday before the first

Monday in March, to continue for two weeks for civil cases only.

1913. c. 196.

Yancey—Third Monday after the first Monday in March, the eighth Monday
after the first Monday in September, each to continue for two weeks ; the second

Monday in August, for civil cases only.

1913. c. 196 ; Ex. Sess. 1913, c. 38 ; 1915, c. 71.

Nineteenth district. The nineteenth district shall be composed of the fol-

lowing counties, and the superior courts thereof shall be held at the following

times, to wit:

Buncombe—The second Monday in January, the first Monday in March, the

first Monday in May, the second Monday in July, the first Monday in Septem-
ber, and the first Monday in November, each to continue for three weeks, for both

373
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criminal and civil cases; the first Monday in February, the first Monday in

April, the first Monday in June ; the first Monday in August, the first Monday
in October, and the first Monday in December, each to continue for three weeks,

for civil cases only.

Madison—The fourth Monday in February, the fourth Monday in March, the

fourth ]\Ionday in April, the fourth Monday in May, the fourth Monday in Au-
gust, the fourth Monday in September, the fourth Monday in October, the fourth

Monday in November.
1918. c. 196 ; 1915, c. 117 : 1917, c. 79.

Twentieth district. The twentieth district shall be composed of the following

counties, and the superior courts thereof shall be held at the following times,

to wit:

Cherokee—Sixth Monday before the first Monday in March ; fourth Monday
after the first Monday in March ; foiirth Monday before the first Monday in

September ; ninth Monday after the first Monday in September, each to continue

two weeks.

191.3, c. 196 : Ex. Sess. 1913, c. 21 ; 1917, c. 114.

Graham—Second Monday after the first Monday in March ; thirteenth Monday
after the first Monday in March, to be held for civil cases only ; first Monday in

September, each to continue for two weeks.

1913. c. 190 : Ex. Sess. 1913, c. 28 : 1917, c. 54.

Swain—First Monday in March; sixth Monday before the first Monday in

September ; seventh Monday after the first Monday in September, each to con-

tinue for two weeks : Provided, that the board of commissioners of Swain County
may, when the public interest requires it, decline to draw a grand jury for the

July term.

1913, c. 196.

Haywood—Eighth Monday before the first Monday in March, to continue for

two weeks for civil cases only ; fourth Monday before the first Monday in March,

to continue for two weeks; ninth Monday after the first Monday in March, to

continue for two weeks for civil cases only; eighth Monday before the first

Monday in September, and second Monday after the first Monday in Septem-

ber, each to continue for two weeks.

1913, c. 196 ; 1917, cc. 7, 114.

Jackson—Second Monday before the first Monday in March ; eleventh ]\Ionday

after the first Monday in March, for civil cases only ; fifth Monday after the first

Monday in September, each to continue for two weeks.

1913, c. 196.

Macon—Seventh Monday after the first Monday in March ; second Monday
before the first Monday in September, and eleventh Monday after the first

Monday in September, each to continue for two weeks. The board of commis-

sioners of Macon County may, for good cause, decline to draw a jury for more
than one week for any term of court provided for in this chapter.

1913, c. 196.
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Clay—Sixth Monday after the first Monday in March, and fourth Monday
after the first Monday in September.

l'J13, c. 196.

40. Civil cases at criminal terms. Civil process shall be returnable to, and
pleadings filed at, all of the courts designated as exclusively criminal; motions

in civil actions may be heard upon due notice at such criminal terms ; and trials

in civil actions may be heard at such criminal terms by consent.

Rev., s. 1507 : 1913, c. 196 ; 1901, c. 28.

41. No criminal business at civil terms. No grand juries shall be dravpn for

the terms of court designated by law as being for the trial of civil cases exclu-

sively, and the solicitors shall not be required to attend nor be entitled to their

certificates for attendance upon any exclusively civil terms, unless there are cases

on the civil docket in which they officially appear, and no criminal process shall

be returnable to any term designated for the trial of civil actions alone.

Rev., s. 1508 ; 1901, c. 28. ss. 3, 7 ; 1913, c. 196.

42. Rotation of judges. The judges of the superior court shall hold the courts

of the several judicial districts successively, according to the following order

and system : The judges resident in the Eastern Judicial Division shall hold the

courts for the fall term, one thousand nine hundred and fifteen, as follows : The
judge of the first district shall hold the courts of the fifth district ; the judge

of the second, the courts of the sixth ; the judge of the third, tlie courts of the

seventh ; the judge of the fourth, the courts of the eighth ; the judge of the fifth,

the courts of the ninth ; the judge of the sixth, the courts of the tenth ; the

judge of the seventh, the courts of the first ; the judge of the eighth, the courts

of the second ; the judge of the ninth, the courts of the third ; the judge of the

tenth, the courts of the fourth ; and the judges of the Eastern Judicial Division

shall thereafter successively hold the courts of this division, but may make
exchange of the courts as now provided by law.

The judges resident in the Western Judicial Division shall hold the courts

for the fall term, one thousand nine hundred and fifteen, as follows : The judge
of the seventeenth district shall hold the courts of the eleventh ; the judge of

the eighteenth, the courts of the twelfth ; the judge of the nineteenth, the courts

of the thirteenth ; the judge of the twentieth, the courts of the fourteenth ; the

judge of the eleventh, the courts of the fifteenth ; the judge of the twelfth, the

courts of the sixteenth ; the judge of the thirteenth, the courts of the seventeenth

;

the judge of the fourteenth, the courts of the eighteenth ; the judge of the fif-

teenth, the courts of the nineteenth ; the judge of the sixteenth, the courts of the

twentieth ; and the judges resident in the Western Judicial Division shall there-

after successively hold the courts of this division, subject to such exchanges of

courts as are now provided by law.

The judge riding any spring circuit shall hold all the courts which fall

between January and June, both inclusive, and the judge riding any fall circuit

shall hold all the courts which fall between July and December, both inclusive.

Rev., s. 1.509 : Code. s. 911 ; 1913, c. 196, ss. 4, 5, 6. 9 ; 1915, c. 15, ss. 3, 4 : 1901. c. 28, ss. 4,

9 ; R. C, c. 31. s. 20 ; 1876-7, c. 27 ; 1879, c. 11 ; 1885, c. 180 ; Const., Art. 4, s. 11.

43. Exchange of courts. By consent of the governor the judges may exchange

the courts of a particular county or counties; and the judges resident in the
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western division and the judges resident in the eastern division may exchange

courts or circuits with the consent of the governor; but no judge shall hold all

the courts in one district oftener than once every four years. When a judge

shall die or resign, his successor shall hold the courts of the district allotted to

his predecessor.

Itov.. s. 1.511 ; Code. s. 91.",
: K. C c. .31. s. 20 : 1.ST9. c. 11 : 191.5. c. 15, s. 4 ; Const., Art. 4.

s. 11.

44. Court adjourned by sheriff when judge not present. If the judge of

a superior court shall not be present to hold any term of a court at the time fixed

therefor, he may order the sheriff: to adjourn the court to any day certain during

the term, and on failure to hear from the judge it shall be the duty of the

sheriff to adjourn the court from day to day until the fourth day of the term
inclusive, unless he shall be sooner informed that the judge from any cause can-

not hold the term. If by sunset on the fourth day the judge shall not appear to

hold the term, or if the sheriff shall be sooner advised that the judge cannot hold

the term, it shall then be the duty of the sheriff to adjourn the eoiirt until the

next term.

Rev., s. 1510: Coile. s. 926: 1901. c. 269: 1887. c. 13.

Note. For term e.xpiriiis pending trial, see Criminal Procedure. Art. 15. s. 125.

Aet. 7. Speciat. Ter]\[s of Court

45. Governor may designate judge. The governor has the power to appoint

any judge to hold special terms of the superior court in any county.

Rev., s. 1511 : Code, s. 91.3 ; 1879, c. 11 ; Const., Art. 4, s. 11.

46. Governor may order special terms. Whenever it shall appear to the gov-

ei'uor by the certificate of any judge, a majority of the board of county com-

missioners, or otherwise, that there is such an accumulation of criminal or civil

actions in the superior court of any county as to require the holding of a special

term for its dispatch, he shall issue an order to the judge of the judicial district,

in which such county is, or to any other judge of the superior court, requiring

him to hold a special term of the superior court for such county, to begin on a

certain Monday, not to interfere with any of the regular terms of the courts of

his district and hold for such time as he may designate, unless tlie business be

earlier disposed of.

Rev., s. 1.512: Code. s. 914: R. C.. c. 31, s. 22: 1868-9, c. 273: 1876-7, c. 44.

47. Compensation of judge. The judge appointed to hold a special term of

court shall attend and hold such court, and shall be paid as compensation therefor

at the rate of one hundred dollars per week by the county in which the special

term is held. But any judge who is in a district having fewer than twenty
regular weeks of court for the six months shall hold without extra compensation,

if directed by the governor, enough extra weeks of court to make out twenty

weeks for the six months.

Rev., s. 1512 : Code, s. 914 : 1913, c. 63 : 1901, c. 167 : R. C. e. 31 : s. 22 : 1868-9. c. 273

:

lsT(i-T, c. 44: 1909, c. 85, s. 1.

48. Notice of special terms. Whenever the governor shall call a special term
of the superior court for any county, he shall notify the chairman of the board
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of commissioners of the county of such call, and such chairman shall take imme-

diate steps to cause competent persons to be drawn and summoned as jurors

for said term ; and also to advertise the term at the courthouse and at one public

place in every township of his county, or by publication of at least two weeks

in some newspaper published in his county in lieu of such township advertise-

ment.

Rev., s. 1513 : Code, s. 915 ; 1868-9, c. 273.

49. Certificate of attendance. The clerk shall give the judge a certificate of

attendance for the number of days occupied by the court, and the judge shall

thereupon be entitled to receive from the commissioners of the county in which

the court is held the compensation provided by law.

Rev., s. 1514 : Code, s. 918 ; 1901. o. 167 ; 1868-9, c. 273 ; 1909, c. 85, s. 1 ; 1913, c. 63.

50. Grand juries at special terms. There shall be no grand jury at any
special term, unless the same shall be ordered by the governor.

Rev., s. 1515 ; Code. s. 921 ; 1868-9, c. 273.

51. Jurisdiction. The special terms of the superior court held in pursuance

of this chapter shall have all the jurisdiction and powers that regular terms

of the superior court have.

Rev., s. 1516; Code. s. 916; 1868-9. c. 273.

52. Attendance and process at special terms. All persons and witnesses sum-

moned at the regular or special term, and officers or others who may be bound
to attend the next regular term of the court, shall attend the special term, under
the same rules, forfeitures and penalties as if the term were a regular term. But
no process shall be made returnable thereto except subpoenas, or other process

for the attendance of witnesses.

Rev., s. 1517 ; Code, s. 919 ; R. C, c. 31. s. 23 ; 1844, c. 10 ; 1848, c. 29.

53. Subpoenas returnable. Subpoenas may issue returnable on any day of

any special term.

Rev., s. 1518: Code. .s. 920; 186.8-9. c. 273.

Art. 8. Special KEGULATIOXS

54. Reading the minutes. Every morning during the term the judge pre-

siding shall order the reading of the minutes of the court for the day preceding,

and the minutes of the last day shall be read immediately preceding the final

adjournment of the term.

Rev., s. 1519; Code. s. 925; 1861, c. 3.

55. OflBcer attending juries sworn. When any officer (except such as are

appointed to attend the grand jury) shall be appointed or summoned to attend

any superior court, the clerk, at the time of the first going out of a jury on the

trial of any civil or criminal action, shall administer an oath to such officer,

faithfully to attend the several juries that may be put under his care during
that term, that shall be charged in the trial of any civil or criminal action ; and
after such officer shall be once so sworn, he shall be considered to all intents
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and purposes as acting upon the same oath while attending every jury, that he

may be called to attend during that term.

Rev., s. 1527 ; Code, s. 927 ; R. C, c. 31, s. 36 ; 1801, c. 592.

56. Quakers may wear hats in court. The people called Quakers may wear
their hats in courts of judicature, as elsewhere, according to the custom of

their sect.

Rev., s. 1528 ; Code, s. 943 ; R. C, c. 31, s. 131 ; 1784, c. 209.

57. Court stenographer. Upon the request of a judge holding a superior

court in any county in the state, the board of county commissioners in such county

shall employ a competent stenographer to take down the proceedings of the

court, at a compensation not to exceed five dollars per day and actual expenses,

to be paid by the county in which the court is held.

The judge is authorized to tax a reasonable fee against the losing party in

every action, civil and criminal, to be turned into the county treasury towards

reimbursing the county, but no fee shall be taxed against a losing party suing

in forma pauperis.

Every stenographer so employed shall make three copies of the proceedings

in every case appealed to the supreme court, without extra charge, and shall

furnish one copy to the attorneys on each side and file one copy w^ith the clerk

of the superior court of the county in which any such case is tried, and shall

obey all orders of the judge relative to the time in which any such work shall

be done.

Every stenographer so employed shall, before entering upon the discharge

of his duties, be duly sworn to well, truly, and correctly take down and tran-

scribe the proceedings of the court, except the argument of counsel, and the

charge of the court thus taken down and transcribed shall be held to be a com-

pliance with the law requiring the judge to piit his instructions to the jury in

writing.

This section shall not apply to any county which has a court stenographer

authorized by law : Provided, that the board of county commissioners of Meck-

lenburg County may, by resolution approving this act, bring said county within

the provisions of the same : Provided further, that this act shall not apply to the

following counties : Alleghany, Brunswick, Caldwell, Camden, Carteret, Caswell,

Chatham, Currituck, Dare, Davidson, Davie, Forsyth, Greene, Haywood, Hoke,

New Hanover, Orange, Pender, Perquimans, Person, Surry, Transylvania, Union,

"Watauga.

Ex. Sess. 1913. c. 69.

SUBCHAPTEK III. JUSTICES OF THE PEACE

Art. 9. Election and Qualification

58. Constitution, article seven abrogated; exceptions. All the provisions of

article seven of the constitution inconsistent with this chapter, except those

contained in sections seven, nine and thirteen, are hereby abrogated, and the

provisions of this article substituted in their place; subject, however, to the

power of the general assembly to alter, amend or abrogate the provisions of



58 COTTETS—Art. 9 Cli. 27

this article, and to substitute others in their stead, as provided in section four-

teen of article seven of the constitution.

Rev., s. 1408 ; Code, s. 818 ; 1876-7, c. 141, s. 7.

59. Election and number of justices. At every general election held for

members of the general assembl.y, there shall be elected in each township three

justices of the peace, and for each township in which any city or incorporated

town is situated, one justice of the peace for every one thousand inhabitants in

such city or town, who shall hold office for a term of two years from and after

the first Mondaj^ in December next after their election.

Rev., s. 1409: Code, s. 819; 1876-7. c. 141 : ]S95. c. 157; 190.5. cc. .35, 44, 148; 1907. c. 225;

1909, ss. 177, 716.

60. Local modifications as to number and election of justices. In the city

of Wilmington in the county of New Hanover there shall be elected five justices

of the peace; in the county of Edgecombe there shall be elected one justice of

the peace for every one hundred duly qualified electors in each township, and
for every fraction of one hundred over fifty; and in the counties of Bertie,

Caswell, Chowan, Franklin, Granville and Montgomery the justices of the

peace shall be elected by the general assembly, to hold office for the term of two

years as provided in the preceding section.

Rev., s. 1409 ; Code, s. 819 ; 1899, c. 392 ; 1903. cc. 191, 207. 790 ; 1905, c. 447 ; 1907, c. 293

;

P. L. 1913, c. 771.

61. Warren County, election of justices. Upon a petition of two-thirds of

the qualified electors in any township in Warren County, the board of com-
missioners of the county shall call an election at the time and in the manner
appointed for the election of members of the general assembly, for the election

of not more than five nor less than three justices of the peace, as the petition

shall designate, to be voted for and elected by the voters of the township in

which they reside, and who shall hold their office for two years, and until their

siiccessors are elected and qualified.

Rev., s. 1410 ; 1905. c. 73, s. 2.

62. Vance County, election of justices. Upon petition of a majority of the

qualified voters of any township in Vance County, the board of county com-
missioners shall call an election, at tlie time and in the manner appointed for

the election of members of the general assembly, for the election of not more
than five nor less than two justices of the peace to be voted for and elected by
the voters of the township in which they reside. The justices of the peace so

elected shall hold office for a term of two years and until their successors are

elected and qualify.

P. L. 1915, c. 648.

63. Oath of office; vacancies filled. Every person elected or appointed a

justice of the peace, before his term of office begins or within thirty days there-

after, shall take and subscribe the prescribed oath of office before the clerk of

the superior court, who shall file the same. All elections of justices of the peace

by the general assembly or by the people, shall be void unless the persons so

elected shall qualify as herein directed. All original vacancies in the offices of

justice of the peace occurring before qualification as provided in this section.



63 COURTS—Akt. Ch. 27

shall be filled for the term by the governor. All other vacancies shall be filled

by the clerk of the superior court.

Rev., s. 1411 ; Code, s. 821 ; 1901, c. 37.

64. Governor may appoint justices. The governor may, from time to time,

at his discretion, appoint one or more fit persons in every county to act as jus-

tices of the peace, who shall hold their office for four years from and after the

date of their appointment ; and, on exhibiting their commission to the clerk

of the superior court of the county in which they are to act, shall be duly

qualified by taking before said clerk an oath of office and the oaths prescribed

for other officers. The governor shall issue to each justice of the peace so

appointed a commission, a certificate of which shall be deposited with the clerk

of the court and filed among the records, and he shall note on his minutes the

qualification of the justice of the peace.

1917. e. 40.

65. Forfeiture of office. When any justice of the peace removes out of his

township and does not return therein for the space of six months, he thereby

forfeits and loses his office ; and any such justice presuming to act thereafter,

contrary to this section, unless reelected or reappointed, shall be guilty of a mis-

demeanor.

Rev., ss. 1412. 35.S9 ; Code. s. 822.

66. Resignation. Justices of the peace wishing to resign must deliver their

letters of resignation to the clerk of the superior court, who shall file the same.

RiM-.. s. 141.3 ; Code, s. 823.

67. Removal and disqualification for crime. Upon the conviction of any

justice of the peace of an infamous crime, or of corruption and malpractice in

office, he shall be removed from office, and he shall be disqualified from holding

or enjoying any office of honor, trust or profit under this state.

Rev., 8. 1414 : Code. s. 826.

68. Justice may hold other office. Any justice of the peace may accept a civil

office or appointment of trust or profit, under the authority of the United States,

the duties of wliich confine him to the county where he is resident.

Rev., .s. 141.5: Code. s. 825: Const., Art. 14, s. 7.

Art. 10. JUEISDICTIO:^^

69. Jurisdiction in actions on contract. Justices of the peace shall have

exclusive original jurisdiction of all civil actions founded on contract, except

—

1. Wherein the sum demanded, exclusive of interest, exceeds two hundred
dollars.

2. Wherein the title to real estate is in controversy.

Rev., s. 1419 : Const.. Art. 4. s. 27 : Code. s. 834.

70. Jurisdiction in actions not on contract. Justices of the peace sliall have

concurrent jurisdiction of civil actions not founded on contract, wherein the

value of the property in controversy does not exceed fifty dollars.

Rev., s. 1420: Const.. Art. 4. s. 27: Code, s. 887.

380
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71. Action dismissed for want of jurisdiction; remitter. Where it appears,

in any action brought before a justice, that the principal sum demanded exceeds

two hundred dollars, the justice shall dismiss the action and render a judgment

against the plaintiff for the costs, unless the plaintiff shall remit the excess of

principal, above two hundred dollars, with the interest on said excess, and

shall, at the time of filing his complaint, direct the justice to make this entry

:

"The plaintiff, in this action, forgives and remits to the defendant so much of

the principal of this claim as is in excess of two hundred dollars, together with

the interest on said excess."

Kev., s. 1421 : Code, s. 835 ; 1868-9, c. 159. s. 3 ; 1876-7, c. 63.

72. Title to real estate in controversy as a defense. In every action broughl

in a court of a justice of the peace, where the title to real estate comes in con-

troversy, the defendant may, either with or without other matter of defense,

set forth, in his answer, any matter showing that such title will come in question.

Such answer shall be in writing, signed by the defendant or his attorney, and
delivered to the justice.

Rev., s. 1422 ; Code. s. 836.

73. Title to real estate in controversy, action dismissed. If it appears on

the trial that the title to real estate is in controversy, the justice shall dismiss

the action and render judgment against the plaintiff for costs.

Rev., s. 1423 ; Code, s. 837.

74. Another action in superior court. When an action, before a justice, is

dismissed upon answer, and proof by the defendant, that the title to real estate

is in controversy in the case, the plaintiff may prosecute an action for the same
cause in the superior court, and the defendant shall not be admitted in that

court to deny the jurisdiction by an answer contradicting his answer in the

justice's court.

Rev., s. 1424 ; Code. s. 8.38.

75. Justice may act anywhere in county. A justice of the peace may issue

a summons or other process anywhere in his county, but he shall not be com-
pelled to try a cause out of the townsliip for which he was elected or appointed.

Rev., s. 1425; Code, s. 824.

76. Punishment for contempt in certain cases. If any person shall pro-

fanely swear or curse in the hearing of a justice of the peace, holding court,

the justice may commit him for contempt, or fine him not exceeding five dollars.

Rev., s. 1426 : Code, s. 848 ; R. C, c. 115 : 1741, c. 30.

77. Jurisdiction in criminal actions. Justices of the peace have exclusive

original jurisdiction of all assaults, assaults and batteries, and affrays, where
no deadly weapon is used and no serious damage is done, and of all criminal

matters arising within their counties, where the punishment prescribed by law
does not exceed a fine of fifty dollars, or imprisonment for thirty days : Provided,

that justices of the peace shall have no jurisdiction over assaults with intent

to kill, or assaults with intent to commit rape, except as committing magis-

trates: Provided further, that nothing in this section shall prevent the superior

or criminal courts from finally hearing and determining such affrays as shall be
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committed within one mile of the place where and during the time such court is

being held; nor shall this section be construed to prevent said courts from
assuming jurisdiction of all offenses whereof exclusive original jurisdiction is

given to justices of the peace if some justice of the peace, within twelve months
after the commission of the offense, shall not have proceeded to take official

cognizance of the same.

Rev., s. 1427 ; Const., Art. 4, s. 27 ; Code, s. 892 : 1889, c. 504, s. 2.

Note. For erimiiial procedure in justice's court, see Criminal Procedure.

Aet. 11. Dockets

78. Justices shall keep docket. A civil and a criminal docket shall be fur-

nished each justice, at the expense of the county, by the board of county com-

missioners, in which shall be entered a minute of every proceeding had in any
action before such justice.

Rev., s. 1416 ; Code. s. 8.31.

79. Entries to be made. The justice shall enter all his proceedings in a

cause tried before him in his docket. No part of such proceedings must be

entered on the summons, on the pleadings or on any other paper in the cause.

Rev., s. 1470, Rule 14 ; Code, s. 840, Rule 13.

80. Dockets filed with clerk. Each justice of the peace, as often as he has

tilled his docket, shall file the same with the clerk of the superior court for his

county.

Rev., s. 1417 ; Code, s. 827.

81. Dockets, papers and books delivered to successor. AVhen a vacancy

exists, from any cause, in the office of a justice of the peace, whose docket is not

filled, or when such justice goes out of office by expiration of his term, such

former justice, if living, and his personal representative, if dead, shall deliver

such docket, all law and other books furnished him as a justice of the peace, and
all official papers to the clerk of the superior court for his successor, who is

authorized to hear and determine any unfinished action on said docket, in the

same manner as if such action had been originally brought before such successor.

Rev., s. 1418; Code, s. 828; 1885, c. .S72.

Aet. 12. Peocess

82. Action begun by summons. Civil actions in these courts shall be com-

menced by the issuing of a summons.

Rev., s. 1444 ; Code, s. 830 ; 1868-9, c. 159, s. 9.

83. Issuing and contents of summons. The summons shall be issued by
the justice and signed by him. It shall run in the name of the state, and be

directed to any constable or other lawful officer, commanding him to summon
the defendant to appear and answer the complaint of the plaintiff at a place,

within the county, to be therein specified, and at a time to be therein named,

not exceeding thirty days from the date of the summons. It shall also state

the sum demanded by the plaintiff or the value of the property sued for, where

specific property is claimed.

Rev., s. 1445 ; Code, s. 832 ; 1874-5, c. 234.

382
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84. Service and return of summons. The officer to whom the summons is

delivered shall execute the same within five days after its receipt by him, or

immediately, if required to do so by the plaintiff. Before proceeding to execute

it, he is entitled to require of the plaintiff his fees for the service. When executed

he shall immediately return the summons, with the date and manner of the

service, to the justice who issued the same.

Rev., s. 1446 ; Code, s. 833.

85. Process issued to another county. No process shall be issued by any

justice of 'the peace to any county other than his own, unless one or more bona

fide defendants shall reside iu, and also one or more bona fide defendants shall

reside outside of, his couiity ;
in which case, only, he may issue process to any

county in which any such nonresident defendant resides.

Rev., s. 1447 ; Code, s. 871 ; 1876-7. c. 287.

85a. Civil process in inferior courts. The process of any recorder's court,

county court, or other court inferior to the superior courts of the state, when
such court is exercising the jurisdiction of a justice of the peace in civil matters,

shall run only as does the process of the court of a justice of the peace for the

county in which such court is located.

191.1, c. 19.

86. Indorsement of process to another county. In all civil actions in courts

of justices of the peace where one or more of the defendants may reside in

a county other than that of the plaintiff, it shall be lawful for any justice of

the peace within the county where such defendant or defendants may reside,

upon proof of the handwriting of the justice of the peace who issued the process,

to indorse his name on the same, or a duplicate thereof, and such process so

indorsed shall be executed in like manner as if it had been orginally issued by

the justice indorsing it.

Rev., s. 1449 ; Code, s. 872.

87. Certificate of clerk on process for another county. In all cases referred

to in the preceding section, it shall be lawful for the clerk of the superior court

of the county in which the action is brought, to certify, under the seal of his

court, on the process or a duplicate thereof, that the justice of the peace who
issued the same is an acting justice of the peace in his county. And in all such

cases it shall be the duty of any sheriff or constable to whom it may be directed,

to make an entry of the date of its reception, and to execute the same as provided

for the service of civil process in courts of justices of the peace, and return it

by mail to the justice of the peace from whose court it issued.

Rev., s. 1450 ; Code, s. 873 ; 1870-1, c. 60, s. 2.

88. Judgment against defendant in another county. No justice of the peace

shall enter a judgment under the two preceding sections against any defendant
who may be a nonresident of his county, unless it shall appear that the process

was duly served upon him at least ten days before the return day of the same.

Rev., s. 14.51 ; Code. s. 874 ; 1876-7, c. 57.

89. Service on foreign corporation. Whenever any action of which a justice of

the peace has jurisdiction shall be brought against a foreign corporation, which
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corporation is required to maintain a process agent in the state, the summons may
be issued to the sheriif of the county in which such process agent resides, and
when certified under the seal of his office by the clerk of the superior court of the

county in which the justice issuing such summons resides to be under the hand
of such justice, the sheriff of the county to Avhich such summons shall be issued

shall serve the same as in other eases and make due return thereof. No justice

of the peace shall enter a judgment in such cases against any such foreign cor-

poration unless it shall appear that the process was duly served upon such

process agent at least twenty days before the return day of the same. The sum-
mons may be made returnable at a time to be therein named, not "exceeding

forty days from the date of such summons. Provided, this section shall not

apply to actions commenced in a county where the defendant has an officer

or agent upon whom process may be served.

Kev., s. 1448; 1907, c. 473.

90. Attendance of witnesses. The justice, on application of either party,

shall, by a subpoena or by an order in writing, on the process, direct the con-

stable or other officer to summon witnesses to appear and give testimony at the

time and place appointed for the trial. Each witness, failing to appear, shall

forfeit and pay eight dollars to the party at whose instance he was summoned,
and shall be further liable to such party for all damage sustained by non-

attendance. The fine herein imposed may be recovered, on motion, before the

justice who tried the action, unless the witness on a notice of five days, by affi-

davit or other proof, show sufficient excuse for his failure to attend.

Rev., s. 14.52 ; Code. .s. 847.

91. Subpoena issued to another county. Justices of the peace, in all civil cases,

may issue subpoenas to counties other than their own; such subpoenas shall be

authenticated in the same manner as provided by law for the authentication of

process. When so authenticated the sheriff, constable or other officer to whom
the same is directed shall execute and return the same as provided for tlie return

of process : Provided, that where witnesses attend in counties other than their

own under such subpoena they shall receive the same per diem and mileage as

witnesses who attend the superior courts: Provided further, that before issuing

such subpoenas the party wanting such witness shall deposit with the justice

before whom the cause is pending one day's per diem and the mileage of the

witness to and returning from place of trial, which amount shall be paid to the

witness on his attendance and taxed against the party cast in the trial.

Rev., s. 145.3: 189.3, c. 4.30.

92. Subpoena duces tecum in case against railroad. When any action is

brought against a railroad company before a justice of the peace, the justice

before whom such action is made returnable shall have power to issue a sub-

poena to any county within the limits of the state, commanding the president or

any officer, director, agent, or any one in the employment of siieh company to

appear before him at the time and place of trial and to produce such books,

cards and other papers as the justice shall deem proper and to give evidence

in said cause ; and each witness summoned as aforesaid failing or refusing to

appear and testify and produce the books and papers aforesaid in obedience to
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such writ shall be deemed guilty of a contempt of court aud fined not exceeding

fifty dollars or imprisoned not exceeding thirty days.

Rev., s. 1454 ; 1885, o. 221, s. 2.

Aet. 13. Pleading and Pkactice

93. Removal of case. In all proceedings and trials, both criminal and civil,

before justices of the peace, the justice before whom the writ or summons is

returnable, shall, upon written request made by either party to the action before

evidence is introduced, move the same to some other justice residing in the same

township, or to the justice of some neighboring township if there be no other

justice in said township; but no cause shall be more than once removed.

Rev., s. 1455 ; Code, s. 907 ; 1880, c. 15 ; 1883, c. 66 ; 1917, c. 48.

94. Removal in case of death or incapacity. If any justice of the peace dies

or becomes incapacitated by removal, resignation or other cause, having any ac-

tion, civil or criminal, pending before him, which has not been finally determined,

such action shall not abate or be discontinued, but the plaintiff in such civil action,

or any one on behalf of the state in such criminal action, may remove such action

for further and final determination before any other justice of the peace of the

same township in which the original action was pending, or before any justice

of the peace of the same county when there is no other in the township, by filing

the papers in said action with the justice to whom the same is removed and by
giving ten days notice to the defendant of such removal ; and if the plaintiff in

any civil action shall fail to give such notice of removal within ten days from
the happening of the death, removal, or resignation, or incapacity of such jus-

tice then the defendant in such action may remove the same by giving like notice

to the plaintiff ; and if no notice is given by either party to such action within

twenty days, then such action shall stand discontinued without prejudice. The
justice of the peace before whom such action may be removed shall proceed to

try and determine the same, but he shall demand no fees or costs whicli have
heretofore been properly advanced by any party to such action. After such
removal either party shall be entitled to all the riglits given in the preceding
section.

Rev., s. 1456 ; 1905. c. 121.

95. Rules of practice:

Eule 1, Pleadings. The pleadings in these courts are

—

1. The complaint of the plaintiff.

2. The answer of the defendant.

Rev., s. 1457 ; Code, s. 840.

Bule 2, Complaint. The complaint must state, in a plain and direct manner,
the facts constituting the cause of action.

Rev., s. 1459 ; Code. s. 840, Rule 3.

Rule 3_, Ansiver. The answer may contain a denial of the complaint, or of
any part thereof and also a statement, in a plain and direct manner of any facts

constituting a defense or counterclaim.

Rev., s. 1460; Code, s. 840, Rule 4.

25 385
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Rule Jf, Demurrer. Either party may demur to a pleading of his adversary,
or to any part thereof, when it is not sufficiently explicit to enable him to under-
stand it, or contains no cause of action or defense, although it be taken as true.

Rev., s. 1461 ; Code, s. 840, Rule 11.

Rule 5, Order on demurrer. If the justice deem the objection well foimded,
he shall order the pleading to be amended on such terms as he may think just

;

and if the party refuse to amend, the defective pleading shall be disregarded.

Rev., s. 1462 ; Code, s. 840. Rule 12.

Ride 6, Pleadings, oral or irritfen. The pleadings may be either oral or

written ; if oral, the substance must be entered by the justice on his docket ; if

written, they must be filed by the justice, and a reference to them be made on
his docket.

Rev., s. 1458; Code, s. 840, Rule 2.

Ride 1 , No ijurficiilar form for pleadings. Pleadings are not required to

be in any particular form, but must be such as to enable a person of common
understanding to know what is meant.

Rev., s. 1463: Code. s. 840. Rule 5.

Rule 8, No judgment by default. Where a defendant does not appear and
answer, the plaintiff must still prove his case before he can recover.

Rev., s. 1464 ; Code, s. 840, Rule 6.

Rule 9, Action on aecount or note. In an action or defense, founded on an
account or an instrument for the payment of money only, it is sufficient for

a party to deliver the account or instrument to the justice and state that there

is due him thereon from the adverse party a specified sum, which he claims to

recover or set off.

Rev., s. 1465; Code. s. 840. Rule 7.

Rule 10, Account or demand exhibited. The justice may at the joining of

issue, require either party, at the request of the other at that or some other speci-

fied time to exhibit his account or demand, or state the nature thereof as far as

may be in his power ; and in case of his default, the justice shall preclude him
from giving evidence of such parts thereof as have not been so exhibited or

stated.

Rev., s. 1469 ; Code. s. 840, Rule 10.

Rule 11, Variance. A variance between the evidence on the trial and the

allegations in a pleading shall be disregarded as immaterial, unless the court is

satisfied that the adverse party has been misled to liis prejudice thereby.

Rev., s. 1466 ; Cotle, s. 840. Rule 8.

Rule 12, No process quaslied for want of form. Xo process or other pro-

ceeding begun before a justice of the peace, whether in a civil or a criminal

action, shall be quashed or set aside, for the want of form, if the essential mat-

ters are set forth therein ; and the court in which any such action shall be

pending, shall have power to amend any warrant, process, pleading or proceeding

in such action, either in form or substance, for the furtherance of justice, on such

terms as shall be deemed just, at any time either before or after judgment.

Rev., s. 1407 ; Code. s. 908. R. C, cc. .3, 62, s. 22 ; 1794. c. 414.
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Rule 13, Pleadings amended. The pleadings may be amended at any time

"before the trial, or during the trial, or upon appeal, when by such amendment
substantial justice will be promoted. If the amendment be made after the join-

ing of the issue, and it appears to the satisfaction of the court, by oath, that an
adjournment is necessary to the adverse party, in consequence of such amend-

ment, an adjournment shall be granted. The court may also, in its discretion,

require as a condition of an amendment the payment of costs to the adverse

party.

Rev., s. 14G8 ; Code, s. 840, Rule 9.

Rule 1-k, Tender of jmlgment The defendant may, on the return of process

and before answering, make an offer in writing to allow judgment to be taken

against him for an amount, to be stated in such offer, with costs. The plaintiff

shall thereupon, and before any other proceeding be had in the action, determine

whether he will accept or reject such offer. If he accept the offer, and give notice

thereof in writing, the justice shall file the offer and the acceptance thereof, and
render judgment accordingly. If notice of acceptance be not given, and if the

plaintiff' fail to obtain judgment for a greater amount, exclusive of costs, than has

been specified in the offer, he shall not recover costs, but shall pay to the defend-

ant his costs accruing subsequent to the offer.

Rev., s. 1471 ; Code, s. 840, Rule 10.

Ride 15, Continuance. Any justice before whom an action is brought, may,
on sufficient excuse therefor shown on the affidavit of either party or any person

for him, continue such action from time to time for trial; but such continuance

shall not exceed thirty days.

Rev., s. 1472 ; Code, s. 840, Rule 17.

Rule 16, Chapter on civil procedure applicable. The chapter on civil procet-

dure, respecting forms of actions, parties to actions, the times of commencing
actions, and the service of process, shall apply to justice's courts.

Rev., s. 147.3 ; Code, s. 840, Rule 15.

Rule n , Attachment proceedings. The chapter on civil procedure is appli-

cable to proceedings by attachment before justices of the peace, in all eases

founded on contract wherein the sum demanded does not exceed two hundred
dollars, and where the title to real estate is not in controversy.

Rev., s. 1474 ; Code, s. 85.3.

Rule IS, Claim and delivery and arrest and hail. The chapter on civil

procedure is applicable, except as herein otherwise provided, to proceedings in

justices' courts concerning claim and delivery of personal property and arrest

and bail, substituting the words, "justice of the peace" for "judge," "clerk"
or "clerk of the court," and inserting the words "or constable" after "sheriff,"

whenever they occur.

.Rev., 8. 1475; Code, ss. 849, 889; 1876-7, c. 251.

Note. See ss. 726, 790.

Rule 10, Actions for damages and for conversion. All actions in a court of

a justice of the peace for the recovery of damages to real estate, or for the con-

version of personal property, or any injury thereto, shall be commenced and
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prosecuted to judgment under the same rules of procedure as provided in civil

actions in a justice's court.

Rev., s. 1476; Code, s. 888; 1876-7, c. 251.

Rule 20, Action on former judgment. On the trial of an action founded on
a former judgment, the judgment itself shall be evidence of the debt, subject

to such payments as have been made.

Rev., s. 1477 ; Code, s. 844.

Rule 21, Rehearing of case. When a judgment has been rendered by a jus-

tice, in the absence of either party, and when such absence was caused by the

sickness, excusable mistake or neglect of the party, such absent party, his agent

or attorney, may, within ten days after the date of such judgment, apply for

relief to the justice who awarded the same, by affidavit, setting forth the facts,

which affidavit must be filed by the justice ; whereupon the justice, if he deem
the affidavit sufficient, shall open the case for reconsideration ; and to this end,

he shall issue a summons, directed to a constable, or other lawful officer, to cause

the adverse party, together with the witnesses on both sides, to appear before him
at a place and at a time, not exceeding twenty days, to be specified in the sum-

mons, when the complaint shall be reheard, and the same proceedings had as if

the case had never been acted on. If execiition has been issued on the judgment,

the justice shall direct an order to the officer having such execution in his hands,

commanding him to forbear all further proceedings thereon, and to return the

same to the justice forthwith.

Rev., s. 1478; Code, s. 845.

Akt. 14. JuEY Tkials

96. Parties entitled to a jury trial. When an issue of fact shall be joined

before a justice, on demand of either party thereto, he shall cause a jury of six

men to be summoned, who shall try the same.

Const.. Art. 4. s. 27.

97. Jury trial waived. A trial by jury must be demanded at the time of

joining the issue of fact, and if neither party demand at such time a jury, they

shall be deemed to have waived a trial by jury.

Rev., s. 14.31 ; Code, s. 857.

98. Number constituting the jury. Six jurors shall constitute a jury in

a justice's court, but, by consent of both parties, a less number may constitute it.

Rev., s. 1440 ; Code, s. 866.

99. Jury list furnished. The clerk of the board of commissioners shall furnish,

on demand, to each justice of the peace in the county, a list of the jurors for tlie

township for which siich justice is elected or appointed.

Rev., s. 142.S ; Code, s. S.j4.

100. Names kept in jury box. Each justice shall keep a jury box, having two

divisions marked respectively number one and number two, and having two

locks, the key to be kept by the justice. He shall cause the names on his jury

list to be written on small scrolls of paper of equal size, and to be placed in the
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jury box, in division marked number one, until drawn out for the trial of an

issue as required by law.

Rev., ss. H29. 1430 ; Code, ss. 855, 856.

101. Fees deposited for jury trial. Before a party is entitled to a jury he

shall deposit with the justice the sum of three dollars for jury fees, and the

justice shall pay to all persons who attend, pursuant to the summons, as well

to those who do not actually serve as to those who do serve, twenty-five cents

each, to be included in the judgment as part of the costs, in case the party

demanding the jury recover judgment, but not otherwise. The justice shall refund

to the party the fees of all jurors who do not attend.

Rev., s. 1432; Code, s. 869.

102. Jury drawn and trial postponed. AVhen a trial by jurj^ is demanded,

the justice shall immediately, in the presence of the parties, proceed to draw
the names of twelve jurors from division marked number one of the jury box;

and the trial of the cause shall thereupon be postponed to a time and place to be

fixed by the justice.

Rev., s. 14.33 ; Code, s. 858.

103. Summoning the jury. A list of the jurors so drawn shall he immedi-

ately delivered by the justice to any constable, or other lawful officer, with an

order indorsed thereon, directing him to summon the persons named in the list

to appear as jurors at the time and place fixed for the trial ; and it is the duty
of the officer to proceed forthwith to summon such jurors, or so many of them
as can be found, according to the order ; and he shall make return thereof at the

time and place appointed, stating in his return the names of the jurors sum-
moned by him.

Rev., .s. 1434 ; Code, s. 859.

104. Selection of jury. At the time and place appointed, and on return of

the order, if the trial be not further adjourned, and if adjourned, then at the

time and place to which the trial shall be adjourned, the justice shall proceed,

in the presence of the parties, to draw from the jurors summoned the names of

six persons to constitute the jury for the trial of the issue.

Rev., s. 1435 ; Code. s. 860.

105. Challenges. Each party shall be entitled to challenge, peremptorily, two
of the persons drawn as jurors.

Rev,, s. 1436 ; Code, s. 861.

106. Names returned to the jury box. The scrolls containing the names of

jurors not summoned, if any, and of those summoned, but not drawn, and of

those drawn, but challenged and set aside, must be returned by the jvistiee to his

jury box, iii division marked number one : Provided, that the scrolls containing

the names of such as are not legally liable, or legally qualified to serve as jurors,

shall be destroyed.

Rev., .s. 1437 : Code, s. 862.

107. Names of jurors serving. The scrolls containing the names of the jurors

who serve on the trial of an issue must be placed in the jury box in division
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marked number two, until all the scrolls in division marked number one have

been drawn out. As often as that may happen, the whole number of scrolls

shall be returned to division marked number one, to be drawn out as in the first

instance.

Rev., s. 1441 ; Code, s. 868.

108. Tales jurors summoned. If a competent and indifferent jury is not

obtained from the twelve jurors drawn, as before specified, the justice may
direct others to be summoned from the bystanders, sufficient to complete the

jury.

Rev., s. 1438; Code. s. 863.

109. No juror to serve out of township. No person is compelled to serve as

a juror in a justice's court out of his own township, except as a talesman.

Rev., s. 1439 ; Code, s. 867.

110. Additional deposit for jury fees on adjournment. No adjournment shall

be granted after the return of the jury, unless the party asking the same shall,

in addition to the other conditions imposed on him by law or by the justice,

deposit with the justice, to be immediately paid to the jurors attending, the sum
of twenty-five cents each, such amount to be in no case included in the judgment
as part of the costs. On such adjournment, the jurors shall attend at the time

and place appointed, without further summons or notice ; and the fees for the

jury, deposited with the justice in the beginning shall remain in his hands
until the jury are empaneled on the trial, and shall be then immediately paid

to the jurors or to the party entitled thereto.

Rev., s. 1442 ; Code, s. 870.

HI. Jury sworn and empaneled; verdict; judgment. The jury shall be sworn
and empaneled by tlie justice, who shall recortl their verdict in his docket and
enter a judgment in the case according to such verdict.

Rev., s. 1443 ; Code, s. 864.

Art. 15. Judgment akl> Execution

112. Justice's judgment docketed; lien and execution. A justice of the

peace, on the demand of a party in whose favor he has rendered a judgment,

shall give a transcript thereof which may be filed and docketed in the office of

the superior court clerk of the county where the judgment was rendered. And
in such case he shall also deliver to the party against whom such judgment was
rendered, or his attorney, a transcript of any stay of execution issued, or which

may thereafter be issued, by him on such judgment, which may be in like manner
filed and docketed in the office of the clerk of such court. The time of the

receipt of the transcript by the clerk shall be noted thereon and entered on the

docket; and from that time the jiidgment shall be a judgment of the superior

court in all respects for the purposes of lien and execution. The execution

thereon shall be issued by the clerk of the su])erior court to the sheriff of the

county, and shall have the same effect, and be executed in the same manner, as

other executions of the superior court ; but in case a stay of execution upon such

judgment shall be granted, as provided by law, execution shall not be issued

SIK)
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thereon by the clerk of the superior court until the expirajMp of such stay. A
certified transcript of such judgment may be filed and docketed in the superior

court clerk's office of any other county, and with like effect, in every respect,

as in the county where the judgment was rendered, except that it shall be a lien

only from the time of filing and docketing such transcript.

Rev., s. 1479; Code, s. 839.

113. Effect of judgment on appeal. In cases of appeal to the superior court

from a justice's judgment docketed in such court, when judgment is rendered

in the superior court on such appeal, the lien acquired by the docketing of such

justice's judgment shall merge into the judgment of the superior court, and

continue as a lien from the date of the docketing of such justice's judgment,

and be superior to any other judgment docketed subsequent to the date of the

justice's judgment, except prior attachment liens and judgment on the same.

The clerk of the superior court shall carry forward and tax into the judgment
of the superior court all costs incurred in the justice's court, including transcript

and docketing, as well as all costs incurred in the superior court, and shall

issue execution only on the judgment rendered in the superior court, and not

upon the justice's judgment. When the judgment of the superior court is

satisfied, it shall be a satisfaction of the justice's judgment, and the clerk shall

note such satisfaction on the record of the justice's judgment.

Rev., s. 1479 : 190.3, c. 179.

114. Entries made by clerk when judgment is rendered. Whenever a tran-

script of a judgment taken before a justice of the peace is docketed on the judg-

ment docket of the superior court and the same is afterwards reversed, modified,

or affirmed in the superior court on appeal by a final judgment, the clerk of said

court shall within ten days thereafter enter on the judgment docket where the

said transcript was first docketed, the word "reversed," "modified," or "af-

firmed,'" as the case may be, and further refer to the book and page where can be

found the judgment reversing, modifying, or affirming the former judgment.
Any clerk failing to perform such duties as are required of him in this section

shall pay to any person all such damages as he may have sustained by such

failure.

Rev., s. 1479; 1907. c. SSO.

115. Justice's judgment removed to another county. Any person who may
Jesire to have a justice's judgment in his favor removed to another county to be

enforced against the goods and chattels of the defendant, must obtain from the

justice who rendered the judgment a transcript thereof, under his hand ; and
must further procure a certificate from the clerk of the superior court of the

county where the judgment was rendered, under the seal of his court, that the

justice who gave the judgment was, at the rendition thereof, a justice of the

county. On such transcript of the judgment, thus certified, any justice in any
other county may award execution for the sum therein expressed.

Rev., s. 1480 ; Code, s. 846.

116. Issue and return of execution. Execution may be issued on a judgment,
rendered in a justice's court, at any time within one year after the rendition

thereof, and shall be returnable sixty days from the date of the same.

Rev., s. 1481 ; Code, s. 840, Rule 14.
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117. Levy and lien of execution. Executions issued by a justice, which must
be directed to any constable or other lawful officer of the county, shall be a lien

on the goods and chattels of the defendant named therein, from the levy thereof

only, but shall not be levied on or enforced in any manner against real estate

;

but when a justice's judgment shall be made a judgment of the superior court,

as is elsewhere provided, the execution shall be capable of being levied and
collected out of any property of the defendant in execution, and it shall be a lien

on the real estate of said defendant from the time when it becomes a judgment
of the superior court.

Rev., s. 1482 ; Code, s. 841 ; 1868-9, c. 159, s. 5.

118. Stay of execution. In all actions founded on contract, whereon judg-

ments are rendered in justices' courts, stay of execution, if prayed for at the

trial by the defendant or his attorney, shall be granted by the justices in the

following manner: For any sum not exceeding twenty-five dollars, one month;
for any sum above twenty-five dollars and not exceeding fifty dollars, three

months ; for any sum above fifty dollars and not exceeding one hundred dollars,

four months ; for any sum above one hundred dollars, six months. But no staj'

of execiition shall be allowed in any action wherein judgment is rendered on

a former judgment taken before a justice of the peace.

Uev.. s. 148:-! ; Code. s. 842 ; 1868-9, c. 272.

119. Security on stay of execution. The party praying for a staj^ of execu-

tion shall, within ten days after the trial, give sufficient security, approved by
the justice, for payment of the judgment, with interest thereon till paid, and
cost ; and the acknowledgment of the surety, entered by the justice in his docket

and signed by the surety, shall be sufficient to bind such surety. If the judgment

be not discharged at the time to which execution has baen stayed, the justice

who awarded the judgment shall issue execution against the principal, or surety,

or both.

Uev.. s. 1484; Code. s. 843.

120. Stay of execution on appeal. In all cases of appeal from justices'

courts, if the appellant desires a stay of execution of the judgment, he may,

at any time, apply to the clerk of the appellate court for leave to give the under-

taking as provided in a subsequent section ; and the clerk, upon the undertaking

being given, shall make an order that all proceedings on the judgment be stayed.

Instead of before the clerk of the appellate court, the appellant may give the

undertaking before the justice who tried the cause, who shall indorse his

approval thereon.

Kev., s.s. 1485, 1486 ; Code, ss. 882, 883 : 1869-70. c. 187.

121. Nature of undertaking. The iindertaking shall be in writing, executed

by one or more sufficient sureties, to be approved by the justice or clerk making
the order, to the effect that if judgment be rendered against the appellant, the

sureties will pay the amount together with all costs awarded against the appel-

lant, and when judgment shall be rendered against the appellant, the appelate

court shall give judgment against the said sureties.

Rev., .s. 1487; Code, s. 884; 1879, c. 68.
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122. Execution stayed upon order given. A delivery of a certified copy of

the order, hereinbefore mentioned, to the justice of the peace, shall stay the

issuing of an execution on the judgment; if it has been issued, the service of a

certified copy of such order on the ofSeer holding the execution shall stay fur-

ther proceedings thereon. A certified copy of such order shall also be served

on the respondent, or on his agent or attorney, within ten days after the mak-
ing thereof.

Rev., s, 1488 : Code, ss. 885.

Art. 16. Appeat.

123. No new trial; either party may appeal. A new trial is not allowed in

a justice's court in any case whatever; but either party dissatisfied with the

judgment in such court may appeal therefrom to the sviperior court, as here-

inafter prescribed.

Rev., s. 1489 ; Code, s. 8&5.

Note. See s. 1478.

124. Appeal does not stay execution. No appeal shall prevent the issuing of

an execution on a judgment, or work a stay thereof, except as provided for by

giving an undertaking and obtaining an order to stay execution.

Rev., s. 1490: Code. s. 87.5 : 1876-7. c. 251. s. 6.

125. Manner of taking appeal. The appellant shall, within ten days after

judgment, serve a notice of appeal, stating the grounds upon which the appeal

is founded. If the judgment is rendered upon process not personally served, and
the defendant did not appear and answer, he shall have fifteen days, after per-

sonal notice of the rendition of the judgment, to serve the notice of appeal herein

provided for.

Rev., s. 1491 : Code, s. 876; 1S76-7. c. 251, s. 7.

126. No written notice of appeal in open court. Where any party prays an
appeal from a judgment rendered in a justice's court, and the adverse party is

present in person or by attorney at the time of the prayer, the appellant shall

not be compelled to give any written notice of appeal either to the justice or to

the adverse party.

Rev., s. 1492; Co<le, s. 877: 1869-70, c. 187; 1876-7, c. 251, s. 8.

127. Justice's return on appeal. The justice shall, within ten days after the

service of the notice of appeal on him, make a return to the appellate court and
file with the clerk thereof the papers, proceedings and judgment in the case, with

the notice of appeal served on him. He may be compelled to make such return

by attachment. But no justice shall be bovmd to make such return until the

fees, prescribed by law for his service, be paid him. The fee so paid shall be

included in the costs, in case the judgment appealed from is reversed.

Rev., s. 149.3 : Code. s. 878.

128. Defective return amended. If the return be defective, the judge or

clerk of the appellate court may direct a further or amended return as often

as may be necessary, and may compel a compliance with the order by attachment.

Rev., s. 1494; Code, s. 879.
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129. Restitution ordered upon reversal of judgment. If the judgment ap-

pealed from, or anj^ part thereof, be paid or collected, and the judgment be after-

wards reversed, the appellate court shall order the amount paid or collected to

be restored, with interest from the time of such payment or collection. The order

may be obtained on proof of the facts made at or after the hearing of the appeal,

on a previous notice of six days. If the order be obtained before the judgment
of reversal is entered, the amount may be included in the* judgment.

Rev., s. 1495 ; Code, s. 886.

Art. 17. Forars

130. Forms to be used in justice's court. The following forms, or substan-

tially similar ones, shall be sufficient in all cases of proceedings in civil actions,

provided for in this article

:

[No. 1]

SUMMONS

Xortli Carolina. County, Township.

A B
I

against \ Before .Justice of tlie Peace.
C D
State of North Carolina, to any ct)nstahle or other lawful officer of

County—Greeting

:

We command you to summon C. D. to appear before G. W. H., Esq., one of the justices

of the peace for the county of , on tlie day of 10 ,

at his office (or elsewhere, as the justice may appoint the place of trial), in

Townsliip, to answer A. B. in a civil action for tlie recovery of dollars; and
have you then and there this precept with the date and manner of its service.

Herein fail not. Witness our said justice, this day of , 19
G. W. H

.Justice of the Peiice.

[No. 2]

SUMMONS ON ALLOWING APPLICATION TO REHEAR

(Title, etc., as in No. 1)

Whereas, A. P.., plaintiff above named (or C. D.. defendant above named) has applied
by afiidavit. which is filed, for a rehearing in the above-entitled action, wherein judgment
was rendered against the said plaintiff (or defendant), in his absence, at the trial thereof,

before the undersigned on the day of 19 : and such application
having been allowed, and the cause opened for reconsideration

;

Now, therefore, we command you to summon the said plaintiff (or defendant) to appear
before G. W. H., Esq., one of the justices of the peace for the county of on
the day of , 19 at in said county, when and where
the complaint will be reheard and the same proceedings be had as if the case liad not been
acted on ; and have yon then and there this precept with the date and manner of its service.

Herein fail not. Witness our said justice, this day of , 19

G. W. H
.Justice of the Peace.

[No. 3]

AFFIDAVIT TO OBTAIN ATTACHMENT

(Title as in No. 1)

A. 1'.., plaintiff above named, being duly sworn, deposes and says

:

1. That the defendant C. D. is indebted to the plaintiff in the sum of dollars

(state any cause of action founded on contract, specifying the amount of the claim and the

grounds thereof).
394
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2. That the said defendant (state any fact or facts, so as to bring the case within one of

the classes in which an attachment may issue. The facts must he stated positively and
affirmatively, not merely upon information and belief, except where a fact is alleged with

a particular intent. The intent in such case may be stated as on information and belief.

See No. 4.

)

A B
Sworn to and subscribed before me. this day of 19

G. W. H
Justice of the Peace.

[No. 4]

ANOTHER FORM OF AFFIDAVIT TO OBTAIN ATTACHMENT

(Title, etc., as in No. 1)

A. B., plaintiff above named, being duly sworn, deposes and says

:

1. That the defendant C. D. is indebted to plaintiff in the sum of dollars for

goods sold and delivered to said defendant by the plaintiff on or about the day of

, 19

2. That the said defendant has departed from this state, or keeps himself concealed

therein, with intent, as defendant is informed and believes, to avoid the service of a sum-
mons (or with intent, etc., to defraud defendant's creditors).

A. B
(Sworn to. etc., as in No. .3.)

[No. 5]

AFFIDAVIT AGAINST A FOREIGN CORI'ORATION

North Carolina, County.

A B
I

against I Before , Justice of the Peace.
The Highland Mining Co.

|

A. B., the plaintiff above named, being duly sworn, deposes and says :

1. That the defendant above named is in(lel>ted to tlie plaintiff in the sum of
dollars, for the use and occupation of cert.dn premises, by permission of plaintiff", from the

day of , 19 until the day of 19
2. That the defendant is a foreign corporation, created under the laws of the state

of

3. That the cause of action above stated arose in this state.

A. B
( Sworn to, etc., as in No. 3.

)

[No. 6]

UNDERTAKING UPON ATTACHMENT

(Title as in No. 1 or No. 5)

Whereas, the plaintiff above named is about to apply for a warrant of attachment
against the property of the above-named defendant

:

Now, therefore, we, J. W. B., of County, and W. D. M., of County,
undertake in the sum of dollars (tlie sum must be at least two hundred dol-

lars), that if the said warrant be granted, and the defendant recover judgment in this

action, or the attachment be set aside by order of the court, the plaintiff sliall pay all costs
that may be awarded to defendant in the same, and all damages which he may sustain by
reason of such attachment.

J. W. B
W. D. M

Signed and delivered in the presence of G. W. H.. Esq., this day of , 19

G. W. H
Justice of the Peace.
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[No. 7]

WARRANT OF ATTACFIMENT

(Title as in No. 1 or No. 5)

State of Nortli Carolina, to any constable or other lawful officer of County

—

Greeting :

It appearing by affidavit to the undersigned that a cause of action exists in favor of the
plaintiff against the defendant for the sum of dollars, and that the defendant is

not a resident of tliis state (or other.wise, as tlie fact may be), and the plaintiff havmg
given the undertaking as required by law

;

Now, therefore, you are commanded forthwith to attach and safely lieep all the prop-
erty of the said defendant C. D. in your county, or so much thereof as may be sufficient to
satisfy the said plaintift''s demand, with costs and expenses ; and have you this warrant
before G. W. H., one of the justices of the peace for your county, at his office in said
county, on the day of , 19 with your proceedings hereon.

Witness our said justice, this dav of , 19
G. W. H

Justice of the Peace.

[No. 8]

OFFICER'S RETURN TO BE INDORSED ON ATTACHMENT
I, O. P. M., constable (or sheriff) of County, do hereby return that, by virtue

of the within attachment. I have seized and taken into my possession the tangible personal
property (or, have levied on the real estate, as the case may be) of the defendant within
named, specified in the inventory hereto annexed.
Dated this day of , 19

O. P. M
Constable (or Sheriff).

[No. 9]

INVENTORY OF I'ROPERTY ATTACHED TO ABOVE RETURN

(Title as in No. 1 or No. 5)

I do hereby certify that the following is a true and just inventory of all the property
seized or levied on by me under a warrant of attachment, issued in the above-entitled
action by G. W. H., Esq., with a statement of the books, vouchers, papers, rights and
credits taken into my custody by virtue of said warrant. (Insert list of property by items.)

I do further certify that the following property mentioned in the above inventory is

perishable, and that the expense of keeping the same until the termination of the suit
would exceed one-fifth of its value; and I do hereby apply to this court for authority to
sell the same. (Insert a list of perishable property.)
Dated this day of , 19

O. P. M
Constable (or Sheriff).

[No. 10]

ORDER DIRECTING SALE OF PERISHABLE PROPERTY

(Title as in No. 1 or No. 5)

It appearing by the inventory returned by O. P. M., constable (or sheriff), under the
warrant of attachment granted in this action, that the following property mentioned in

said inventory is perishable, to wit : ( Insert here the list of perishable property.

)

It is therefore ordered that the said property be sold by the said officer at public auc-
tion, at such time and place as he shall deem advisable, and that the said officer give
notice of such sale as the sale of personal property on execution.

It is further ordered that the proceeds of such sale be retained by said officer, and dis-

posed of in the same manner as the property itself, if the same had not been sold.

Dated this day of , 19
G. W. H
Justice of the Peace.
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[No. 11]

NOTICE OF LEVY ON PROPERTY NOT CAPABLE OF MANUAL DELIVERY

To H. B :

Take notice that by warrant of attachment issued in this action, a certified copy of which
is herewitli served upon you. I have levied upon, and do hereby levy upon, your indebted-

ness, amounting to dollars or thereabouts, to the defendant above named, (De-

scribe as particularly as possible the shares, debts or property levied upon.)

Dated this day of , 19
O. P. M

Constable (or Sheriff),

The officer will indorse on the copy of the attachment served with the above

notice the following certificate:

I do hereby certify that the within is a true copy of the warrant of attachment in my
possession, issued in this action, and of the whole thereof.

Dated this day of 19
O. P. M

Constable (or Sheriff).

[No. 12]

ORDER DIRECTING THIRD PERSON (H, B.) TO APPEAR AND BE EXAMINED

(Title as in No, 1 or No, 5)

It appearing to me by the certificate of O, P. M., constable (or sheriff) of said county,
that the said officer, with a warrant of attachment against the property of C, D,, the
defendant in this action, has applied to H. B, for the purpose of levying upon a debt owing
to the defendant by said H, B, (or upon property of said defendant held by said II, B,, or
otherwise), and that the said H, B, refuses to furnish said officer with a certificate

designating the amount of the debt owing by said H, B, to the defendant, or the amount
and description of the property held by said H, B. for the benefit of the defendant.
Now, therefore, I do order and require the said H, B. to attend before me at my office on

the day of , 19 and be examined on oath concerning the same.
Dated this day of , 19

G, W. H
Justice of the Peace.

[No. 13]

ATTACHMENT TO ENFORCE OBEDIENCE TO ABOVE ORDER
(Title as in No. 1 or No. 5)

State of North Carolina, to any constable or other lawful officer of County

—

Greeting

:

Whereas, it appears that H, B, was duly served on the day of , 19
,

with an order issued by G, W, H,, Esq,, one of our justices of the peace for said county,
requiring said H, B. to attend before said justice at his office, in said county, on the
day of , 19 and be examined on oath concerning a certain debt owing to the
defendant, named in the above action, by the said H, B, (or property held by the said H, B,
for the benefit of the defendant, or otherwise, as the case may be).
And whereas, the said H. B., in contempt of said order, has refused or neglected, and

doth still refuse or neglect, to appear and be examined on oath, as in said order he is

required to do;
Now, therefore, we command you that you forthwith attach the said H, B„ so as to have

his body l)efore G. W, H,, Esq., one of our justices of the peace for your county, on the
day of 19 , at his office, in said county, then and there to answer,

touching the contempt which he, as is alleged, hath committed against our authority ; and
further, to perform and abide by such order as our said justice shall make in this behalf.

And h;ive you then and there this writ, with a return, under your hand, of your proceed-
ings thereon..

Hereof fail not, at your peril.

Witness, our said justice, this dav of , 19

G. W, H
397 Justice of the Peace.
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[No. 14]

UNDERTAKINCx ON DISCHARGE OF ATTACHMENT

(Title of the cause as in No. 1)

Whereas, tlie property of tlie above-named C. D. has been attached, and the defendant
desires a discharge of said attachment on giving security according to law

:

Now, therefore, we, B. B., of County, and D. D., of County, under-
take in the sum of dollars (the sum named must be at least double the amount
claimed by plaintiff), that if the said attachment be discharged we will pay to the plaintiff,

on demand, the amount of the judgment that may be recovered against the defendant in

this action.

Dated this day of , 19
(Signed.)

B. B
D. D

Signed and delivered in the presence of G. W. H., Esq., this day of
,

G. W. H
Justice of the Peace.

ACKNOWLEDGMENT AND AFFIDAVIT OF SURETIES

North Carolina, County.
On this day of 19 , before me personally appeared the above named

B. B. and D. D., known to me to be the persons described in and who executed the above
undertaking, and severally acknowledged that they executed the same.
And the said B. B. and D. D., being severally sworn, each for himself, says that he is a

resident of the State of North Carolina and a householder (or freeholder) therein.
B. B
D. D

Sworn and subscribed before me the day above written.

G. W. H
Justice of the Peace.

[No. 15]

ORDER VACATING ATTACHMENT ON SECURITY BEING GIVEN

(Title as in No. 1 or No. 5)

The defendant having appeared in this action and applied to discharge the attachment
on giving security, and the said defendant having delivered to the court an undertaking
in due form of law, which has been duly approved by the court

;

It is ordered that the attachment issued in this action on the day of
,

19 , be and the same is hereby vacated and discharged, and the defendant is released
therefrom in all respects. It is further ordered that any and all proceeds of sales and
money collected by O. P. M., constable (or sheriff), and all property attached, now in said
officer's possession, be paid and delivered to the said defendant or his agent.

Dated this day of , 19
G. W. H

Justice of the Peace.

[No. 16]

FORM OF PUBLICATION TO BE MADE BY PLAINTIFF IN ATTACHMENT

(Title as in No. 1)

[Amount sued for] due by note (or otherwise as the fact may be). Warrant of attach-
ment returnable before G. W. H., Esq., a .justice of the peace for County,
North Carolina, at his office (or otherwise as the case may be), on the day of

, 19 , when and where the defendant is required to appear and answer the
complaint.

Dated this day of , 19
A. B , Plaintiff.
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[No. 17]

AFFIDAVIT FOR ARREST ON DEBT FRAUDULENTLY CONTRACTED

(Title as in No. 1)

A. B., plaintiff above named, being duly sworn, deposes and says

:

1. That the defendant C. D. is indebted to the plaintiff in the sura of dollars

on an inland bill of exchange, drawn on the day of , 19 , by defend-
ant on the First National Banlt of Charlotte. North Carolina, payable at sight to the
order of plaintiff.

2. That on the day of 19 , the defendant applied to the plaintiff

to purchase a bill of goods amounting to dollars, which the plaintiff offered to

.sell to the defendant for cash ; that the defendant, contriving to defraud tlie plaintiff", rep-

resented that he had money on deposit at said National Bank for more than the amount of

the proposed purchase, and offered to give plaintiff a sight draft on said bank ; that the
plaintiff', relying upon the representations of the said defendant, and solely induced
thereby, sold and delivered a bill of goods amounting to dollars to the defend-
ant, who thereupon drew the sight order on said bank above referred to; that ou the
day of , 19 , the plaintiff presented said draft at said bank for acceptance,
when the same was not accepted for want of any funds in said bank to the credit of tlie

defendant ; that notice of nonacceptance was given to the defendant, who has wholly
refused to pay the draft or any part thereof ; that the representations made as aforesaid

by the defendant were, and each and every of them was, as deponent is informed and
believes, untrue ; and that the defendant, as deponent is informed and believes, did not
have, nor expect to have, any funds on deposit at said bank at the making of the repre-

sentations above mentioned, but said defendant was then and is now wholly insolvent.

A. B
Sworn to and subscribed before me, this day of , 19

G. W. H
Justice of the Peace.

[No. 18]

UNDERTAKING ON ARREST

(Title as in No. 1)

Whereas, the plaintiff above named is about to apply (or has applied) for an order to
arrest the defendant, C. D.

;

Now, therefore, we, J. J., of County, and P. P., of County, under-
take, in the sum of dollars (the sum must be at least one hundred dollars), that
if the said defendant recover judgment in this action the plaintiff will pay all costs that
may be awarded to the said defendant and all damages which he may sustain by reason
of his arrest in this action.

J. J——
P. P

Signed in ray presence, this day of 19

G. W. H
Justice of the Peace.

[No. 19]

ORDER OF ARREST

(Title as in No. 1)

North Carolina, County. Township.
To any constable or other lawful officer of said county

:

For the causes stated in the annexed affidavit, you are required forthwith to arrest
C. D., tlie defendant named above, and hold him to bail in the sum of dollars
(the sum should be the amount of the plaintiff's claim), and to return this order before
the undersigned at his office in said county, on the day of 19 : of
which return you will give notice to plaintiff" or his attorney.
Dated this day of 19

G. W. H
Justice of the Peace.
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[No. 20]

UNDERTAKING OF BAIL ON ARREST

(Title as in No. 1)

Wliereas, tlie above named defendant, C. D., has been arrested in this action

;

Now, therefore, we, B. B., of County, and D. D., of County, under-
take, in the sum of dollars (the sum should be the same as mentioned in the
order of arrest), that if the defendant is discharged from arrest he shall at all times
render himself amenable to the process of the court during the pendency of this action, and
to such as may be issued to enforce judgment therein.

B. B
D. D

Signed in my presence, this day of , 19
G. W. H

Justice of the Peace.

[No. 21]

NOTICE OF EXCEPTION TO BAIL

(Title as in No. 1)

To O. P. M., constable (or sheriff) of the county of :

Talve notice, that the plaintiff does not accept the bail offered by the defendant in this

action (and if the undertaking is defective in form or otherwise, add also), and further
he excepts to the form and sufficiency of the undertaking.

Yours, etc.,

A. B , Plaintiff.

(or :M. W. N , Attorney for Plaintiff.)

Dated this day of , 19

[No. 22]

NOTICE OF JUSTIFICATION OF BAIL

(Title as in No. 1)

To A. B., Plaiutiif (or M. \y. N., attorney for plaintiff) :

Take notice, that the bail in this action will justify before G. W. H., Esq., a justice of
the peace for said county, at the office of said justice, in said county, on the day of

19
Dated this day of 19 C. D

(or. M. W. N Attorney for C. 1).). Defendant.

[No. 23]

NOTICE OF OTHER BAIL

(Title as in No. 1)

Take notice that R. S., of County (physician), and Y. Y., of County
(farmer) are proposed as bail, in addition to (or in place of) B. B. and D. D., the bail

already put in; and that they will justify (conclude as in last form). Date, etc.

[No. 24]

JUSTIFICATION OF BAIL

(Title as in No. 1)

On this day of 19 before G. W. H.. Esq.. a justice of the peace
for said county, personally appeared B. B. and 1). D. (or R. S. and Y. Y.. as the case may
be), the bail given by the defendant C. D. in this action, for the purpose of justifying pur-
suant to notice ; and the said B. B., being duly sworn, says

:

400
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1. That he is a resident aud householder (or freeholder) in this state;

2. That he is worth the sum of dollars (the amount specified in the order of

arrest), exclusive of property exempt from execution.

And the said D. D.. being duly sworn, says:
(As with the other bail.)

(And so on with each bail offered.) (Signatures of bail.)

Examination taken and sworn to before me. this day of ,
19

G. W. H
Justice of the Peace.

[No. 25]

ALLOWANCE OF BAIL

(Title as in No. 1)

The bail of the defendant, C. D.. within mentioned, having appeared before me and justi-

fied, I do find the said bail sufficient and allow the same.
Dated this day of , 19

G. W. H
Justice of the Peace.

[No. 26]

SUBPCRNA TO TESTIFY

State of North Carolina, County.
To S. T gx'eeting: (the justice may insert any number of necessary names).

You (and each of you) are commanded to appear personally before G. W. H., Esq., a
justice of the peace for said county, at his office in said county, on the day of

19 , to give evidence in a certain civil action now pending before said
justice, and then and there to be tried, between A. B., plaintiff, and C. D.. defendant, on
the part of the defendant (or plaintiff).* Herein fail not, under the penalty prescribed bj'

law. Witness our said justice, this day of , 19
G. W. H

Justice of the Peace.

[No. 27]

N. B.—The justice may, instead of a formal subpcpna, indorse on the summons
or other process an order for witnesses, substantially as follows

:

The officer to whom the within process is directed will summon the following persons as
witnesses for the plaintiff: ; and the following as witnesses for the
defendant: ; and will notify all such witnesses to appear and testify

at the time and place within named for the return of this process.
Dated this dav of 19

G. W. H
Justice of the Pe^ce.

[No. 28]

SUBP(ENA DUCES TECUM

If any witness has a paper or document, which a party desires as evidence at

the trial, the justice will pursue the form No. 26 as far down as the asterisk (*)

and then add the following clause

:

And you. S. T.. are also commanded to bring with you and there produce as evidence a
certain bond (describe particularly) which is now in your possession or under your con-
trol, together with all papers, documents, writings or instruments in your custody, or
under your control. (Conclude as in form No. 26.)
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[No. 29]

FORM OF OATH OF WITNESS

You swear that the evidence you will give as to the matters in diit'erence between A. B.,

plaintiff, and C. D., defendant, shall be the truth, the whole truth, and nothing but the
truth. So help you, God.

[No. 30]

PROCEEDINGS AGAINST DEFAULTING WITNESS

When a witness, under subpoena, fails to attend, the justice will note the fact

in his docket by some such entry as the following

:

R. P., a witness summoned on behalf of the plaintiff, called and failed.

If the party who suffers by default of the witness wishes to move for the

penalty against him, he will serve substantially the following notice on the

witness

:

(Title as in No. 1)

To R. P.:

Take notice, that on the day of , 19 tlie plaintiff in the above action

will move G. W. H., Esq., the justice before whom the trial of said action was had. on the

day of 19 , for judgment against you for the sum of dol-

lars, forfeited by reason of your failure to appear and give evidence on said trial as you
were summoned to do.

Dated this day of 1!) A. B , Plaintiff.

The justice will enter the proceedings on the foregoing notice on his docket

as follows:

B._.
against

D._.

.Tustice's Court.
Motion for penalty against R. P.. defaulting witness.

day of 19 A. B.. above named, appears, and according to a notice
filed and duly served on R. P., moved for the penalty of dollars forfeited by
the said R. P. by reason of his failure to attend and give evidence on the trial of a cause,

wherein A. B. was plaintiff and C. D. was defendant, tried before me at my office on the
day of , 19 , as appears by entry duly made on my docket; when and

where the said R. P., a witness summoned on the part of the plaintiff in that action, was
called and did fail.

R. P. appears and assigns for excuse "high water," and offers liis own affidavit, which is

filed. He also offers as a witness in his behalf S. S., who, being duly sworn, testifies that
(state what S. S. says about the condition of the water at the time). R. P., having no
other evidence, closed the case on his part. Whereupon A. B. offered M. Y. as a witness,

who, being sworn, testifies (state what witness says).
Neither party having any other evidence, and after hearing all the proofs and allega-

tions submitted for and against the motion, it is adjudged, on motion of A. B., that A. B.

do recover of R. P. the sum of dollars, penalty forfeited by reason of the prem-
ises, and the further sum of dollars, costs of this motion.

[No. 31]

FORM OF A VENIRE

The justice will make a list of the persons drawn by him as jurors, and indorse

thereon substantially as follows:

To O. P. M., constable of County:
You are hereby directed to summon the persons named within to appear as jurors before

me at my office in your county, on the day of , 19 for trial of a civil
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action now pending between A. B.. plaintiff, and C. D., defendant, ttien and there to be

tried. And have you then and there the names of the jurors you shall summon, with this

precept.

Dated this day of , 19 G. W. H
Justice of the Peace.

[No. 32]

FORM OF JUROR'S OATH

You swear well and truly to try the matter in difference between A. B., plaintiff, and
C D., defendant, and a verdict to give thereon according to the evidence in the cause. So
help you. God.

[No. 33]

FORM OF OATH TO CONSTABLE IX CHARGE OF THE JURY

You swear that you will, to the utmost of your ability, keep the persons sworn as jurors
on this trial together in some private and convenient place, without any meat or drink,
except such as may be ordered by the court ; that you will not suffer any communication,
orally or otherwise, to be made to them, and that you will not communicate with them
yourself, orally or otherwise, unless by order of the court. So help you, God.

[No. 34]

SUMMONS AGAINST DEFAULTING JUROR TO SHOW CAUSE

State of North Carolina, to any constable or other lawful officer of County

—

Greeting

:

We command you to summon R. S. to appear before G. W. H., Esq.. a justice of the peace
for your county, at his office in said county, on the day of 19 to

show cause why he, the said R. S., should not be fined according to law for his nonattend-
ance as a juror before our said justice at his office in said county on the day of

, 19 in a certain cause then and there pending, in which A. B. was plaintiff

and C. D. was defendant ; and have you then and there this precept, with the date and
manner of your service thereof.

Witness, our said justice, this day of , 19
G. W. H

Justice of the Peace.

[No. 35]

DEMURRER TO COMPLAINT

(Title as in No. 1)

The defendant demurs to the complaint in this action, for that the said complaint does
not state facts sufficient to constitute a cause of acion (or, for that the said complaint is

not sufficiently explicit to enable this defendant to understand it).

(Signature of defendant or defendant's attorney.)

[No. 36]

DEMURRER TO ANSWER
(Title as in No. 1 or No. 5)

The plaintiff demurs to the answer of the defendant, for that the facts stated in the
answer are not legally sufficient to constitute a defense to this action (or for that the said
iinswer is not sufficiently explicit to make this plaintiff understand it).

(Signature of plaintiff or plaintiff's attorney.)
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[No. 37]

JUDGMENT UPON DEMURRER

l^OTE. If tlie justice tliinks the objection raised by the demurrer to the

pleadings is well founded, he will make this entry on his docket:

Demurrer to the complaint (or to the answer) filed, heard and sustained ; and whereupon
it is ordered that the said pleading be amended without cost (or upon payment of costs, as
the case may be).

This order to amend the defective pleading is a matter of course, and is the

only judgment which the justice can render upon demurrer. He cannot give

a final judgment in the cause at this stage, for the party may choose to amend
his pleadings and try the case on the facts. If, however, the party refuse to

amend the defective pleading, the justice will disregard the same, and proceed

to render final judgment, as follows

:

The plaintiff (or defendant) having refused to amend his complaint (or his answer)
demurred to, it is adjudged that the defendant go without day and recover of the plaintiff

the sum of dollars, costs of this action (or that the plaintiff recover of the
defendant the sum of dollars, damages, and the further sum of dol-

lars, costs of this action.)

If the justice deem the objection, raised by the demurrer, not well founded,

he will enter in his docket as follows:

Demurrer to the complaint (or to the answer) filed, heard and overruled, and he will

then proceed to the evidence in the cause.

Note. The following is O'fifered as a general precedent of the manner in

which the justice will make the entries in his docket

:

[No. 38]

(Title as in No. 1)

10 Summons issued; returnable on the instant at my office.

19 Summons returned, served on defendant by O. P. M., constable, on
the instant, both parties appear, the plaintiff in person, the defendant by R. H. R.,

Esq., attorney.
The plaintiff complains on a promissory note executed by the defendant to him. dated

, 19
,
payable one day after date, for .$ , and also for goods sold and

delivered to the defendant, and claims damages for if

The defendant answers and denies each and every allegation in the complaint, and claims
a setoff of .f for wood sold and delivered to the plaintiff, and also of ^

for work and labor performed for the plaintiff.

On joining issue of fact as above, the action is. by consent of parties, adjourned to the
instant, at my office.

A venire is also issued at the plaintiff's (or defendant's) demand, returnable at the time
and place last mentioned.

, 19 The parties appear and proceed to the trial of the cause. The fol-

lowing jurors are returned as summoned upon the venire by O. P. M., constable. (Insert
the names of all jurors summoned. ) The following jurors, who are returned as summoned,
do not appear. (Insert their names.) The following jurors appear according to the sum-
mons. (Insert their names.) The following jurors are sworn to try the action. (Insert
their names.)

H. P. and J. M., witnesses for the plaintiff, and W. F., a witness for the defendant, are
sworn and testify ; J. S., a witness on the part of the defendant, is offered, but objected to-

by the plaintiff on the ground (state the ground) and rejected.

404
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Having heard the evidence (and the arguments of counsel, if any), the cause is submit-

ted to tlie jury, who retire, under charge of O. P. M., a constable duly sworn for that pur-

pose, and afterwards return in open court and publicly deliver their verdict, by which they

find in favor of the plaintiff for $ damages ; whereupon, I adjudged that the plain-

tiff do recover of the defendant

—

Damages, - - - - $

Costs, -----
, 19 Execution issued for above judgment to O. P. M., constable.

, 19 Notice of appeal served on me by defendant ; my fee paid and return

to the appeal made by me.

N. B.—If the action is tried by the justice without a jury, all that relates to

the venire and the verdict in the above form must be left out, and the judgment

will be entered as follows:

After hearing the proofs and allegations of the respective parties. 1 do adjudge that the

plaintiff recover, etc. (as above).

[No. 39]

FORM OF NOTICE OF APPEAL TO THE SUPERIOR COURT. WHERE A NEW
TRIAL OF THE WHOLE MATTER IS TO BE HAD

(Title as in No. 1)

To G. W. H., Esq., a justice of the peace for said county.
Take notice, that the defendant in the above action appeals to the Superior Court from

the judgment rendered therein by you on the day of , 19 in favor
of the plaintiff for the sum of sixty-five dollars damages and the further sum of three
dollars and seventy-five cents costs, and that this appeal is founded upon the ground that

the said judgment is contrary to law and evidence.

Dated this day of 19 W. W
Attorney for Appellant.

[No. 40]

RETURN TO NOTICE OF APPEAL

against }
County of

C D-

To the Superior Court of County:
An appeal having been taken in this action by the defendant, I, G. W. H., the justice

before whom the same was tried, in pursuance of the notice of appeal hereto annexed, do
hereby certify and return that the following proceedings were had by and before me in
said action

:

On the first of February, one thousand eight hundred and sixty-nine, at the request of
the plaintiff. I issued a summons in his favor and against the defendant, which is herewith
sent. Said summons was, on the return day thereof, returned before me at my office ; and
at the same time and place the parties personally appeared.
The plaintiff complained for goods sold and delivered to defendant to the amount of $75.

The defendant denied the i-ight of the plaintiff to recover that amount for the goods, on
the ground that he had paid, at or shortly after the purchase of said goods, dol-
lars thereon: and he also claimed to have a setoff against the plaintiff to the amount of
$85 for board and lodging furnished to plaintiff and work and labor done for him ; and he
claimed to be entitled to judgment against the plaintiff" for $
Both parties introduced evidence upon the claims so made by them, and after hearing

their proofs and allegations. I rendered judgment in favor of the plaintiff and against the
defendant, on the tenth of February, eighteen hundred and sixty-nine, for $65 damages,
and for the further sum of $3.75. costs of the action.

I also certify that on the eleventh of February, eighteen hundred and sixty-nine, the
defendant served the annexed notice of appeal on me, and at the same time paid me my
fee of $1 for making my return.

All of which I send, together with the process, pleadings, and other papers in the cause.
Dated this 15th day of February, 1904.

G. W. H
Justice of the Peace.
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N. B.—If the cause was tried by a jury, state the fact and set forth the verdict,

with the judgment thereon. It is not necessary to set out in the return a copy
of any process, pleading, affidavit or other paper. It is sufficient to refer to such

a paper as filed and as herewith sent.

[No. 41]

WHERE THE SUM DEMANDED EXCEEDS TWO HUNDRED DOLLARS

It appearing that the sum demanded by the plaintiff in this action exceeds two hundred
dollars, it is ordered that the action be dismissed, and judgment is rendered against A. B.,

plaintiff, for the sum of dollars, costs.

(Date and sign.)

[No. 42]

WHERE THE TITLE TO REAL ESTATE IS IN QUESTION

N. B.—The defendant, if he wishes to make answer to title, must file a written

answer to the complaint, setting forth the facts.

ANSWER OF TITLE

(Title as in No. 1)

The defendant answers to the complaint

:

1. That no allegation thereof is true.

2. That the plaintiff ought not to have or maintain his action against the defendant, be-
cause the premises mentioned and described in the complaint, at the time when the rent
and render, for which said action is brought, is alleged to be due. was and is now the land
and freehold of one J. D.. and not that of the plaintiff ; nor was the plaintiff then, nor is

he now. entitled to the possession thereof ; and the defendant further answers that the
title to said premises was. at the time aforesaid, and is now, in said J. D., and will come
in (piestion on the trial of this action.

Dated this day of 19 C. D Defendant.

It appearing from the answer and proof of the defendant that the title to real estate is

in controversy in this action, it is ordered that the action be dismissed, and judgment is

rendered against the plaintiff' for dollars, costs.

[No. 43]

TENDER OF .JUDGMENT

(Title as in No. 1)
To C. I) :

Take notice, that the defendant hereby offers to allow judgment to be taken against him
by the plaintiff" in the above action for the sum of fifty dollars, with costs.

Dated this day of 19
C. D Defendant.

[No. 44]

ACCEPTANCE OF TENDER OF JUDGMENT

(Title as in No. 1)
To A. B :

Take notice, that the plaintiff" hereby accepts the offer to allow the plaintiff to take judg-
ment in the above action for the sum of fifty dollars, with costs, and the justice will

enter up iudgment accordingly.
Dated this day of 19 A. B , Plaintiff.
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[No. 45]

FORM OF .JUDGMENT ON TENDER

(Title as in No. 1)

N. B.—The justice will state all the proceedings in the action from the issuing

of the summons down to the appearance of the parties and the complaint of the

plaintiff, and then proceed as follows

:

^Ylleleul)o^. the said defendant, before answering said complaint, made and served an
offer, in writing, to allow the plaintiff to take judgment against him for the sum of fifty

dollars with costs:* and the said plaintiff thereupon accepted such offer, and gaA'e notice
thereof to the defendant in writing ; said offer and acceptance thereof being filed

;

Now, therefore, judgment is accordingly rendered in favor of the plaintiff' and against
the defendant for the sum of fifty dollars damages, and the further sum of one dollar, costs.

If notice of acceptance is not given, the entry will be as follows

:

(Follow the foregoing fcirni down to the asterisk (*) and then add) :

And the said plaintiff having refused to accept such offer, the defendant answered the
complaint by denying, etc. (state the defense of the defendant down to the judgment,
which, in case the plaintiff' fails to recover more than the sum mentioned in the offer, will
be entered thus) :

After hearing the proofs and allegations of the respective parties. I adjudge that the
plaintiff" do recover the sum of fifty dollars damages, and the further sum of one dollar,

costs.

I further adjudge that the defendant do recover of the plaintiff the sum of two dollars

and seventy-five cents, costs accruing in the action subsequent to the oft'er of the defendant
referred to.

[i\o. 46]

GENERAL FORM—EXECUTION
(Title as in No. 1)

State of North Carolina, to any constable or other lawful officer of County—
Greeting

:

Whereas, judgment has been rendered by G. W. H., Esq., a justice of the peace for said
county, against C. D.. in favor of A. B., for the sum of dollars damages, and the
further sum of dollars costs, on the day of , 19

;

You are therefore commanded forthwith to levy of the goods and chattels of the said
C. D. (excepting such goods and chattels as are by law exempt from execution) the
amount of such judgment, with interest from the date thereof until the money is recovered.
And make due return, according to law, in sixty days from the date hereof.

Dated this day of , 19
G. W. H

.Justice of the Peace.

[No. 47]

EXECUTION IN ATTACHMENT

(Title as in No. 1)

State of North Carolina, to any constable or other lawful officer of County—

•

Greeting

:

Whereas, in pursuance of a warrant of attachment, dated the day of ,

19 , issued by G. W. H., Esq., a justice of tlie peace of said county, in an action wherein
A. B. was plaintiff' and C. D. defendant, the following property of defendant was, on the

day of , 19 , duly levied on and attached.

(Here insert a list of property)
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Ami whereas, jiidgmeut was rendered in said action, on the day of , in

favor of said plaintiff, and against the said defendant in the sum of dollars

;

Therefore, we command you that you satisfy the said judgment out of the property so

attached as aforesaid, by the sale of the same or so much thereof as shall be sufficient to

satisfy the said judgment ; and if a sufficient sum be not realized therefrom, then you
satisfy the said judgment out of any other goods and chattels of the said judgment debtor
within your county.
And make due return thereof according to law within sixty days from the date hereof.

Witness, our said justice, this day of 19
G. W. H

Justice of the Peace.

[No. 48]

RECORD OF CONVICTION OF A CONTEMPT

The justice will make an entry in his docket stating the particular circum-

stances of the contempt, of which the following is offered as an example

:

Whereas, on the day of ,19 , while engaged in the trial of an action
(or other judicial act, as the case may be) in which A. B. was plaintiff and C. D. was
defendant, at my office in County, M. B. did willfully and contemptuou-sly
interrupt me, and did then and there conduct himself so disorderly and insolently towards
me, and by making a loud noise did disturb the proceedings on said trial (or other judicial

act) and impair the respect due to the authority of the law ; and on being ordered by me
to cease making such noise and disturbance, the said M. B. refused so to do, but on the
contrary did publicly declare and with loud voice (state whatever offensive words were
used), and whereas, when immediately called upon by me to answer for the said contempt
said M. B. did not make any defense thereto, nor excuse himself therefrom ; the said

M. B. is therefore convicted of the contempt aforesaid, and is adjudged to pay a fine of

Ave dollars and be imprisoned in the county jail for the term of two days, and until he
pays such fine or is duly discharged from imprisonment according to law.

G. W. H
.Justice of the Peace.

[No. 49]

WARRANT OF COMMITMENT FOR A CONTEMPT

(Title as in No. 1)

State of North Carolina, to the keeper of the common jail of County

—

Greeting

:

AVhereas, etc. (recite the record of conviction so as to show the entire m;itter of con-

tempt, together with the judgment therefor, and then proceed as follows) :

Therefore, you are hereby commanded to receive the said M. B. into your custody in the
said jail, and him there safely keep during the said term of two days, and until he pays
the said fine or is duly discharged according to law.
Herein fail not.

Dated this day of 19 G. W. H
Justice of the Peace.

Rev., s. 1496 ; Code, s. 909.

Note. For criminal procedure and jurisdiction, see Criminal Procedure.
Note. Recorders' Courts. Under the Constitution, article 4, sections 2 and 12, there

have been established in different localities various courts, inferior to the superior court,

known by differept names, as Recorders' Courts, County Courts, Criminal Courts, Police

Courts. Municipal Courts, etc. The jurisdiction of these courts is criminal or civil, or

both, and depends upon the local statutes creating them. Since there are about eighty

of these courts, created at different times and by different statutes, reference must be made
to the local statute in each particular case.
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Aet. 1. Assignments foe Benefit of Ceeditoes

1. Debts mature on execution of assignment; no preferences. Upon the

execution of any voluntary deed of trust or deed of assignment for the benefit

of creditors, all debts of the maker thereof shall become due and payable at

once, and no such deed of trust or deed of assignment shall contain any prefer-

ences of one creditor over another, except as hereinafter stated.

Kev., s. 967 ; 1893. c. 453 ; 1909, c. 918, s. 1.

2. Trustee to file schedule of debts. Upon the execution of such deed of

trust, the trustee, whether named therein or appointed as hereafter provided

for, shall file with the clerk of the superior court of the county in which said

deed of trust is registered, within ten days after the registration thereof, an
inventory under oath, giving a complete, full and perfect account of all property

that has come into his hands or to the hands of any person for him, by virtue of

such deed of trust, and when further property of any kind not included in any
previous return come to the hands or knowledge of such trustee he shall return

the same as hereinbefore prescribed within ten days after the possession or

discovery thereof.

Rev., s. 968 : 1893, c. 453. s. 2.

3. Trustee to recover property conveyed fraudulently or in preference. It

is the duty of the trustee to recover, for the benefit of the estate, property

which was conveyed by the grantor or assignor in fraud of his creditors, or which

was conveyed or transferred by the grantor or assignor for the purpose of giving

a preference. A preference, under this section, shall be deemed to have been

given when property has been transferred or conveyed within four months next

preceding the registration of the deed of trust or deed of assignment in con-

sideration of the payment of a prexisting debt, when the grantee or trans-

feree of such property knows or has reasonable ground to believe that the grantor

or assignor was insolvent at the time of making such conveyance or transfer.

1909, c. 918, s. 2.

4. Substitute for incompetent trustee appointed in special proceeding. When
a trustee named in a deed of assignment for the benefit of creditors has died

or resigned or has in any way become incompetent to execute the trust, the clerk

of the superior court of the county wherein said deed of assignment has been

registered is authorized and empowered, in a special proceeding in which all

persons interested have been made parties, to appoint some discreet and compe-

tent person to act as such trustee and to execute all the trusts created in the

original deed of assignment, according to its true intent and as fully as if

originally appointed trustee therein.

1915, c. 176. s. 1.

5. Insolvent trustee removed unless bond given; substitute appointed. Upon
the complaint of any creditor of the assignor or trustee in such deed of trust,

alleging under oath that the trustee named therein is insolvent and asking that

he be required to give bond or be removed, it is the duty of the clerk of the

superior court of the county in which such deed of trust is registered, upon
a notice of not more than ten days to such trustee, to hear the complaint. If
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upon such hearing the clerk is satisfied that such trustee is insolvent, he shall

remove such trustee and appoint some competent person to execute the pro-

visions of such deed of trust, unless such insolvent trustee shall file with the

clerk a good and sufficient hond, to be approved by him, in a sum double the

value of the property in the deed of trust, payable to the state of North Carolma.

and conditioned that such trustee shall faithfvilly execute and carry into effect

the provisions of said deed of trust.

Kev.. s. 969 ; 1893, c. 453, s. 3.

6. Trustee removed on petition of creditors; substitute appointed. Upon
the written petition of one-fourth of the number of the creditors of the grantor

or assignor whose claims aggregate more than fifty per cent of the total indebt-

edness of said grantor or assignor, the clerk of the superior court of the county

in which said deed of trust or deed of assignment is registered, upon a notice

of not more than ten days to said trustee of said petition, shall remove said

trustee and appoint some competent person to execute the provisions of such

deed of trust or deed of assignment.

1909, c. 918. ,s. 3.

7. Substituted trustee to give bond. Upon the removal or resignation of

any trustee it is the duty of the clerk to require the person appointed to execute

the provisions of such deed of trust, before entering upon his duties, to file with

the clerk a good and sufficient bond, to be approved by him in a sum double the

value of the property in said deed of trust, payable to the state of North Caro-

lina, and .conditioned that such person shall faithfully execute and carry into

effect the provisions of said deed of trust.

Rev., s. 970 ; 1893, c. 453, s. 3 ; 1909, c. 918, s. 4 : 1915, c. 176, s. 2.

8. Only perishable property sold within ten days of registration. It is un-

lawful for any trustee, whether named in such deed of trust or appointed by
a clerk of the sviperior court, to sell any part of the property described in such

deed of trust within ten days from the registration thereof, unless such prop-

erty or some part thereof be perishable, in which case he may sell such property

as is perishable, according to the powers conferred upon him in said deed of

trust.

Rev., s. 971 : 1893, c. 453, s. 4.

^

9. Creditors to file verified claims with clerk; false swearing misdemeanor. All

creditors of the maker of such deed of trust shall, before receiving payment of

any amount from the said trustee, file with the clerk of the superior court a state-

ment under oath that the amount claimed by him is justly due, after allowing all

credits and offsets, to the best of his knowledge and belief. Any creditor who
shall knowingly swear falsely in such statement shall be guilty of a misdemeanor.

Rev., ss. 972, 3617 ; 1893, c. 453, ss. 6. 7.

10. Priority of payments by trustee. The trustee, after paying the neces-

sary costs of the administration of the trust, shall pay as speedily as possible

(1) all debts which are a lien upon any of the trust property in his hands, to

the extent of the net proceeds of the property upon which such debt is a lien

;

(2) wages due to workmen, clerks, traveling or city salesmen or servants which
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have been earned within three months before registration of said deed of trust

or deed of assignment, and (3) all other debts equally ratable.

1909, c. 918, s. 5.

11. Trustee to account quarterly; tinal account in twelve months. The trus-

tee, whether named in the deed of trust or appointed by a clerk of a superior

court, shall within three months from the registration of such deed of trust,

and at each succeeding period of three months, file with the clerk of the superior

court of the county in which the same is registered an account binder oath,

stating in detail his receipts and disbursements and his action as trustee, and
within twelve months he shall file his final account of his administration of his

trust. The clerk may upon good cause shown, extend the time within which
the quarterly and final accounts herein provided for are to be filed.

Kev.. s. 973 ; 1893, c. 4.53, s. 5.

11a. Trustee violating duties guilty of misdemeanor. If any trustee in a

deed of trust for the benefit of creditors shall fail to file his inventory as required

by law, or shall knowingly make any false statement in such inventory, or shall

knowingly fail to include any property therein, or shall sell any part of the

property described in the deed of trust within ten days unless such property so

sold be perishable, or shall fail to file either of the quarterly accounts or the final

accounts as required by law, or shall knowingly make any false statement in such

quarterly or final account, or shall knowingly fail to include any property,

money or disbursement in siich quarterly or final account, he shall, in either case,

be guilty of a misdemeanor.

Rev., s. .3689 ; 1893, c. 453, s. 8.

Akt. 2. Petition of Insolvent foe Assignment foe Creditors

12. Petition; schedule; inventory; affidavit. Every insolvent debtor may
present a petition in the superior court, praying that his estate may be assigned

for the benefit of all his creditors, and that his person may thereafter be exempt

from arrest or imprisonment, on account of any judgment previously rendered,

or of any debts previously contracted. On presenting such petition, every

insolvent shall deliver therewith a schedule containing an account of his credi-

tors and an inventory of his estate, which inventory shall contain

—

1. A full and true account of his creditors, with the place of residence of

each, if known, and the sum owing to each creditor, whether on written security,

on account or otherwise.

2. A full and true inventory of his estate, real and personal, with the incum-

brances existing thereon, and all books, vouchers and securities relating thereto.

3. A full and true inventory of all property, real and personal, claimed by
him as exempt from sale under execution.

He shall annex to his petition and schedule the following affidavit, which

must be taken and subscribed by him before the clerk of the superior court, and

must be certified by such officer:

I. do swear (or affirm) that the account of my creditors, with the

places of tlieir i-esideiice, and the inventory of my estate, which are herewith delivered,

are in all respects .iiist and true; that I hare not at any time or in any manner disposed of

or made ovev any part of my estate for the future benefit of jnyself or my family, or in

412
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ordei- to defraud any of my creditors ; and that I have not paid, secured to be paid, or in

any way compounded with any of my creditors, with a view that they, or any of them,

should abstain or desist from opposing my discharge ; so help me, God.

Rev., s. 1930; Code, ss. 2942, 2943, 2944; 1868-9, c. 162, ss. 1, 2. 8.

13. Clerk to give notice of petition. On receiving the petition, schedule

and affidavit, the clerk of the superior court shall make an order requiring all

the creditors of such insolvent to show cause before said officer, within thirty

days after publication of the order, why the prayer of the petitioner should not

be granted, and shall post a notice of the contents of the order at the courthouse

door and three other public places in the county where the application is made
for four successive weeks; or, in lieu thereof, shall publish the same for three

successive weeks in any newspaper published in said county, or in an adjoining

county.

Rev., s. 1931 ; Code, ss. 2945, 2946; 1868-9, c. 162, ss. 4, 5.

14. Order of discharge and appointment of trustee. If no creditor oppose

the discharge of the insolvent, the clerk of the superior coui-t before whom the

hearing of the petition is had shall enter an order of discharge and appoint

a trustee of all the estate of such insolvent.

Rev., s. 1935; Code, s. 2949; 1868-9. c. 162, s. 8.

15. Terms and effect of order of discharge. The order of discharge shall

declare that the person of such insolvent shall forever thereafter be exempted

from arrest or imprisonment on account of any judgment, or by reason of any
debt due at the time of such order, or contracted for before that time, though pay-

able afterwards. But no debt, demand, judgment or decree against any insol-

vent, discharged under this chapter, shall be affected or impaired by such

discharge, but the same shall remain valid and effectual against all the property

of such insolvent acquired after his discharge and the appointment of a trustee

;

and the lien of any judgment or decree upon the property of such insolvent

shall not be in any manner affected by such discharge.

Rev., 8. 1933: Code, s. 2950; 1868-9. c. 162. s. 9.

16. Suggestion of fraud by opposing creditor. Every creditor opposing

the discharge of the insolvent may suggest fraud and set forth the particulars

thereof in writing, verified by his oath; but the insolvent shall not be compelled

to answer the suggestions of fraud in more than one case, though as many credi-

tors as choose may make themselves parties to the issues in such cases.

Rev., s. 1934 ; Code, s. 2948 ; 1868-9, c. 162, s. 7.

Art. 3. Trustee for Est.vte of Debtor Imprisoxep for Crime

17. Persons who may apply for trustee for imprisoned debtor. When any
debtor is imprisoned in the penitentiary for any term, or in a county jail for

any term more than twelve months, application by petition may be made by
any creditor, the debtor, or by his wife, or any of his relatives, for the appoint-

ment of a trustee to take charge of the estate of such debtor.

Rev., s. 1943 ; Code, s, 2974 ; 1868-9, c. 162, s. 40.

18. Superior court appoints; copy of sentence to be produced. The appli-

cation must be made to the superior court of the county where the debtor was
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convicted ; and upon producing a copy of the sentence of such debtor, duly

certified by the clerk of the court, together with an affidavit of the applicant

that such debtor is actually imprisoned under such sentence, and is indebted

in any sum, the clerk or the judge may immediately appoint a trustee of the

estate of such debtor.

Rev., s. 1944 ; Code. s. 297.5 ; 1868-9, c. 162. ss. 41. 42.

19. Duties of trustee; accounting; oath. The trustee of the imprisoned

debtor shall pay his debts pro rata. After paying such debts, the trustee shall

apply the surplus, from time to time, to the support of the wife and children

of the debtor, under the direction of the superior court. When the imprisoned

debtor is lawfully discharged from his imprisonment, the trustee shall deliver

to him all the estate, real and personal, of such debtor, after retaining a suffi-

cient sum to satisfy the expenses incurred in the execution of the trust and
lawful commissions therefor. The trustee shall make his returns and have his

accounts audited and settled by the clerk of the superior court of the county

where the proceeding was had, in like manner as provided for personal repre-

sentatives. Before proceeding to the discharge of his duty, the trustee shall

take and subscribe an oath, well and truly to execute his trust according to his

best skill and understanding. The oath must be filed with the clerk of the

superior court.

Rev., ss. 1945, 1946, 1947 ; Code. ss. 2976, 2978, 2979 ; 1868-9, c. 162, ss. 4.3, 45, 46.

20. Court may appoint several trustees. The court has power, when deemed
necessary, to appoint more than one person trustee under this chapter ; but in

reference to the rights, authorities and duties conferred herein, all such trustees

shall be deemed one person in law.

Rev., s. 1948 ; Code, s. 2980 ; 1868-9, c. 162, s. 47.

21. Court may remove trustee and appoint successor. In case of the death,

removal, resignation or other disability of a trustee, the court making the

appointment may from time to time supply the vacancy; and all proceedings

may be continued by the successor in office in like manner as in the first instance.

Rev., s. 1949 ; Code. s. 2981 ; 1868-9, c. 162, s. 48.

Art. 4. Discharge of Insolvent from Imprisonment

22. Insolvent debtor's oath. Prisoners in order to be entitled to discharge

from imprisonment under the provisions of this article shall take the following

oath

:

I. , do solemnly swear (or affirm) that I have not the worth of fifty

dollars in any worldly substance, in debts, money or otherwise whatsoever, and that I

have not at any time since my imprisonment or before, directly or indirectly, sold or
assigned, or otherwise disposed of. or made over in trust for myself or my family, any part
of my real or personal estate, whereby to have or expect any benefit, or to defraud any of
my creditors ; so help me, God.

Rev., s. 1918a ; Code, s. 2972 ; R. C. c. 59, s. 1 ; 177.3, c. 100, s. 1 : 1808. c. 746, s. 2; 1810,

c. 797, c. 802 ; 1830, e. 33 ; 1838, c. 23 ; 1840, cc. 33, 34 ; 1852, c. 49 ; 1868-9, c. 162, s. 31

;

1881, c. 76.

23. Persons imprisoned for nonpayment of maintenance in bastardy and
costs in criminal cases. The following persons may be discharged from imprison-

ment upon complying with this article:

414



23 DEBTOR Ax\D CREDITOR—Aet. 4 Cli. 28

1. Every putative father of a bastard committed for a failure to give bond,

or to pay any sum of money ordered to be paid for its maintenance.

2. Every person committed for the fine and costs of any criminal prosecution.

Rev., s. 1915 ; Code, s. 2967 ; R. C, c. 59, s. 1 ; 1773, c. 100, s. 1 ; 1808, c. 74G, s. 2 ; 1810,

c. 797. c. 802; 1830, c. 33; 1838. 0.23; 1840, cc. 33, 34; 1852, c. 49; 1868-9, c. 162, s. 26.

24. Petition; before whom; notice; service. Every such person, having re-

mained in prison for twenty days, may apply bj^ petition to the court, where

the judgment against him was entered, praying to be brought before such court

at a time and place to be named in the petition, and to be discharged upon taking

the oath hereinafter prescribed. The applicant shall cause ten days notice of

the time and place of filing the petition to be served on the sheriff or other

officer by whom he -was committed. In cases of conviction before a justice of

the peace the clerk of the superior court of the county where the convicted

person confined for costs is, may administer the oath and discharge the prisoner.

Rev., s. 1916 ; Code, ss. 2968, 2969 ; 1891, c. 195 ; R. C, c. 59, s. 1 ; 1773, c. 100, s. 1 ; 1808,

c. 746, s. 2 ; 1810, c. 797. c. 802 ; 1830. c. 33 ; 1838, c. 23 ; 1840, cc. 33. 34 ; 1852. c. 49 ; 1868-9.

c. 162, s. 28 ; 1874-5, c. 11 ; 1868-9, c. 162, s. 27 ; 1873-4, c. 90.

25. Warrant issued for prisoner. The clerk of the superior court, or justice

of the peace before whom such petition is presented, shall forthwith issue

a warrant to the sheriff, or keeper of the prison, requiring him to bring the

prisoner before the court, at the time and place named for the hearing of the

case, which warrant every such sheriff or keeper shall obey.

Rev., s. 1917; Code. s. 2970; R. C, c. 59, s. 1; 1773, c. 100, s. 1; 1808, c. 746, s. 2; 1810,

cc. 797. 802 ; 18.30. c. 33 ; 1838. c. 23 ; 1840, cc. 33, 34 ; 1852, c. 49 ; 1868-9, c. 162, s. 29.

26. Proceeding on application. At the hearing of the petition, if the pris-

oner has no visible estate, and takes and subscribes the oath or affirmation

prescribed in this article, the clerk of the superior court, or justice of the peace

before whom he is brought, shall administer the oath or affirmation to him, and
discharge him from imprisonment; of which an entry shall be made in the

docket of the court, and, where the proceeding is before a justice of the peace,

the justice shall return the petition and orders thereon into the office of the

clerk of the superior court to be filed.

Rev., s. 1918 ; Code, s. 2971 ; R. C. c. 59, s. 1 ; 1773. c. 100. s. 1 ; 1808, c. 746, s. 2 ; 1810,

c. 797, c. 802 ; 1830, c. 33 ; 1838, c. 23 ; 1840, cc. .33. 34 ; 18.52, c. 49 ; 1868-9, c. 162, s. .30.

27. Suggestion of fraud. The chairman of the board of commissioners, and
every officer interested in the fee bill taxed against such prisoner, may oppose

his taking the oath, prescribed in the preceding section, and file particulars of

the suggestion in writing, in the court where the same shall stand for trial as

prescribed in this chapter in other eases of fraud or concealment.

Rev., s. 1919 ; Code. s. 2973 ; 1868-9, c. 162, s. 32.

28. Persons taken in arrest and bail proceedings, or in execution. The fol-

lowing persons are entitled to the benefit of this chapter

:

1. Every person taken or charged on any order of arrest for default or bail,

or on surrender of bail in any action.

2. Every person taken or charged in execution of arrest for any debt or

damages rendered in any action whatever.

Rev., s. 1920; Code, s. 2951; 1868-9, c. 162. s. 10.

415
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29. When petition may be filed. Every person taken or charged as in the

preceding section specified, may, at any time after his arrest or imprisonment,

petition the court from which the process issued on which he is arrested or

imprisoned, for his discharge therefrom, on his compliance with this chapter.

Rev., s. 1921 ; Code. s. 2952 ; R. C, c. 59. s. 3 ; 18GS-9, c. 162, s. 11.

30. Petition; contents; verification. The petition shall set forth the cause

of tlie imprisonment, with the writ or process and complaint on which the same
is founded, and shall have annexed to it a just and true account of all his

estate, real and personal, and of all charges affecting such estate, as they exist

at the time of filing his petition, together with all deeds, securities, books or

writings whatever relating to the estate and the charges thereon ; and also what
property, real and personal, the petitioner claims as exempt from sale under
execution, and shall have annexed to it an oath or affirmation, subscribed by the

petitioner and taken before any persoii authorized by law to administer oaths,

to the effect following

:

I, the within named petitioner, do swear (or affirm) that the within
petition and account of my e.state. and of the cliarges thereon, are, in all respects, just and
true ; and that I have not at any time or in any manner disposed of or made over any part
of my property, with a view to the future benefit of myself or my family, or with an intent

to injure or defraud any of my creditors ; so help me. God.

Rev., s. 1922 ; Code, ss. 295.3, 2954 ; R. C, c. 59, s. 8 ; 186S-9, c. 162, ss. 12, 13.

31. Notice; length of notice and to whom given. Twenty days notice of

the time and place at which the petition will be filed, together with a copy of

such petition and the account annexed thereto, shall be personally served by
such debtor on the creditor or creditors at whose suit he is arrested or imprisoned,

and such other creditors as the debtor may choose, or their personal representa-

tives or attorneys. If the person to be notified reside out of the state, and has

no agent or attorney in the state, the notice may be served on the officer having

the claim to collect, or by two weekly publications in any newspaper in the state.

Rev., s. 1923; Code, s. 2955; R. C, c. 59, ss. 3, 20; 1773. c. 100, s. S; 1868-9, c. 162, s. 14.

32. Who may suggest fraud. Every creditor upon whom the notice directed

in the preceding section is served may suggest fraud upon the hearing of the

petition, and the issues made up respecting the fraud shall stand for trial as in

other cases.

Rev., s. 1924: Code, s. 2956: R. C, c. 59. s. 13: 1822, c. 1131. s. 4; 18.35, c. 12; 1868-9, c.

1(52. s. 15.

33. Where no suggestion of fraud, discharge granted. If no creditor sug-

gests fraud or opposes the discharge of the debtor, the justice of the peace or

the clerk of the superior court before whom the petition is heard, shall forthwith

discharge the debtor, and, if he surrenders any estate for the benefit of his

creditors, shall appoint a trustee of such estate. The order of discharge and
appointment shall be entered in the docket of tlie court, and if granted by a jus-

tice of the peace a copy thereof shall be certified by him to the clerk of the

superior court, where the same shall be recorded, and filed.

Itev.. .s. 1925; Code, s. 29.57; R. C, c. 59, s. 1 ; 1773, c. 100; 1808, c. 746. s. 2; 1810. c. 797,

c. 8(12 ; 1830, c. 33 ; 1838, c. 23 ; 1840, cc. .33. 34 ; 1852, c. 49 ; 1868-9, c. 162. s. 16.
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34. Continuance granted for cause. When it appears to the court that any

debtor, who may have given bond for his appearance under this chapter, is

prevented from attending court by sickness or other sufficient cause, the case

shall be continued to another day, or to the next term, when the same proceed-

ings shall be had as if the debtor had appeared according to the condition of

his bond, and in the event of his death in the meantime, his bond shall be dis-

Rev., s. 1»2U; Code, s. 2959; R. C, c. 59, s. 10; 1822, c. 1131, s. 1; 1868-9, c. 162, s. IS.

35. Where fraud in issue, discharge only after time. After an issue of

fraud or concealment is made up, the debtor shall not discharge himself as to

the creditors in that issue, except by trial and verdict in the same, or by a dis-

charge by consent.

Rev., s. 1927 ; Code, s. 2962 ; R. C, c. 59, s. 17 ; 1868-9, c. 162. s. 21.

36. If fraud found, debtor imprisoned. If, on the trial, the jury finds that

there is any fraud or concealment, the judgment shall be that the debtor be im-

prisoned until a full and fair disclosure and account of all his money, property or

effects be made by the debtor.

Rev., s. 1928 ; Code, s. 2961 ; R. C, c. 59, s. 14 ; 1822, c. 1131, s. 4 ; 1835, c. 12 ; 1868-9,

e. 162, s. 20.

37. Effect of order of discharge. The order of discharge under this chapter,

whether granted upon a nonsuggestion of fraud, upon the finding of a jury in

favor of the debtor, or otherwise, shall be in like terms and have like effect as

prescribed in section 20 (one thousand nine hundred and thirty-three) ; except

that the body of such debtor shall be free from arrest or imprisonment at the

suit of every creditor, and as to him only, to whom the notice required may have

been given ; and the notices, or copies thereof, shall in all cases be filed in the

office of the superior court clerk.

Rev., s. 1929; Code. s. 2960; R. C. c. 59, s. 11; 1822, c. 1131. s. 4; 1835, c. 12; 1868-9,

c. 162, s. 19.

Akt. 5. General Provisioxs

38. Superior court tries issue of fraud. In every case where an issue of

fraud is made up as provided in this chapter, the case shall be entered in the

trial docket of the superior court, and stand for trial as other causes ; and upon
a finding by the jury in favor of the petitioner the judge shall discharge the

debtor ; if the finding is against the petitioner he shall be committed to jail until

he makes full disclosure.

Rev., s. 1935 ; Code, s. 2949 ; 1868-9. c. 162, s. 8.

39. Insolvent released on giving bond. Every debtor entitled under the

provisions of this chapter to discharge as an insolvent may, at the time of filing

his application for a discharge or at any time afterwards, tender to the sheriff

or other officer having his body in charge, a bond, with sufficient surety, in

double the amoimt of the sum due any creditor or creditors at whose suit he
was taken or charged, conditioned for the appearance of such debtor before

the court where his petition is filed, at the hearing thereof, and to stand to and
abide by the final order or decree of the court in the ease. If such bond be
satisfactory to the sheriff, he shall forthwith release such debtor from custody.

Rev., s. 1935 ; Code, s. 2958 ; R. C, c. 59, s. 27 ; 1868-9, c. 162, s. 17.
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40. Surety in bond may surrender principal. The surety in any bond con-

ditioned for the appearance of any person under this chapter, may surrender

the principal, or such principal may surrender himself, in discharge of the bond,

to the sheriff or other officer of any court where such principal is bound to appear,

in the manner provided in the chapter entitled Civil Procedure, article Arrest

and Bail.

Rev., s. 1937 : Code, s. 296.3 ; R. C, c. 59, s. 23 ; 1793, c. 100, s. 7 ; 1793. c. 380, s. 1 ; 1822,

c. 1131, s. 3: 1868-9, c. 162, s. 22.

41. Creditor liable for jail fees. AVhen any debtor is actually confined within

the walls of a prison, on an order of arrest in default of bail or otherwise, the

jailer must furnish him with necessary food during his confinement, if the

prisoner requires it, for which the jailer shall have the same fees as for keeping

other prisoners. If the debtor is unable to discharge such fees, the jailer may
recover them from the party at whose instance the debtor was confined. And
at any time after the arrest, the sheriff or jailer may give notice thereof to the

plaintiff, his agent or attorney, and demand security of him for the prison fees

that accrue after such notice, and if the plaintiff fails to give such security then

the sheriff may discharge the debtor out of custody.

Rev., s. 1938 : Code, s. 2965 ; R. C. c. 69, s. 5 ; 1773, c. 100, ss. 8, 9 : 1821, c. 1103 ; 1868-9,

c. 162, s. 24.

42. False swearing; penalty. If any insolvent or imprisoned debtor takes

any oath prescribed in this chapter falsely and corruptly, and upon indictment

for perjury is convicted thereof, he shall suffer all the pains of perjury, and
he shall never after have any of the benefits of this chapter, but may be sued and
imprisoned as though he had never been discharged.

Rev., ss. 1940, 3614; Code, s. 2964; R. C. e. .59, s. 25 : 1793. c. 100, s. 10: 1868-9, c. 162,

s. 23.

43. Power of trustees under this chapter. Any trustee appointed under

this chapter, in the several cases therein contemplated, is hereby declared

a trustee of the estate of the debtor, in respect to whose property such trustee

is appointed for the benefit of creditors, and is invested from the time of

appointment with all the powers and authorities, and subject to the control,

obligations and responsibilities prescribed by law in relation to personal repre-

sentatives over the estates of deceased persons ; but all debts shall be paid by the

trustees pro rata.

Rev., s. 1941 ; Code, s. 2977 ; R. C, c. 59, ss. 21, 22 : 1773, c. 100, ss. .5. 6 ; 1827, c. 44

;

1830, c. 26, s. 2 ; 1868-9, c. 162, s. 44.

44. Jail bounds. Any imprisoned debtor may take the benefit of the prison

bounds by giving security,, as required by law, except as follows

:

1. A debtor against whom an issue of fraud is found.

2. Any debtor who, for other cause, is adjudged to be imprisoned until he

make a full and fair disclosure or account of his property.

Rev., s. 1942; Code, s. 2966; R. C, c. 59, s. 27; 1818, c. 964; 1868-9, c. 162. s. 25.



CHAPTER 29

DESCENTS
1. Rules of desc-eut.

Rule 1. Liueal descent.

Rule 2. Females iuherit with males, youuger with older children ; advancements.
Rule 3. Lineal descendant represents ancestor.

Rule 4. Collateral descent of estate derived from ancestor.

Rule 5. Collateral descent of estate not derived from ancestor.

Rule 6. Half blood inherits with whole
;
parents from child.

Rule 7. Unborn infant may be heir.

Rule 8. Widow may take as heir.

Rule 9. Illegitimate children inherit from mother.
Rule 10. Heirs of illegitimate.

Rule 11. Estate for life of another not devised deemed inheritance.

Rule 12. Seizin defined.

Rule 13. Issue of certain colored persons to inherit.

1. Rules of descent. When any person dies seized of any inheritance, or

of any right thereto, or entitled to any interest therein, not having devised the

same, it shall descend under the following rules

:

Rev., s. 1556 ; Code, s. 1281 ; R. C, c. 38, s. 1.

Rule 1, Lineal descent. Every inheritance shall lineally descend forever

to the issue of the person who died last seized, entitled or having any interest

therein, but shall not lineally ascend, except as hereinafter provided.

Rev., s. 1556 ; Code, s. 1281 ; R. C, c. 38, Rule 1.

Rule 2, Females inherit with males, Tjounger with older children-; advance-

ments. Females shall inherit equally with males, and younger with older

children : Provided, that when a parent dies intestate, having in his or her life-

time settled upon or advanced to any of his or her children, any real or personal

estate, such child so advanced in real estate shall be utterly excluded from any
share in the real estate descended from such parent, except so much thereof as

will, when added to the real estate advanced, make the share of him who is

advanced equal to the share of those who may not have been advanced, or not

equally advanced. And any child so advanced in personal estate shall be utterly

excluded from any share in the personal estate of which the parent died pos-

sessed, except so much thereof as will, when added to the personal estate

advanced, make the share of him who is advanced equal to the share of those who
may not have been advanced, or not equally advanced. And in case any one

of the children has been advanced in real estate of greater value than an equal

share thereof which may come to the other children, he or his legal representa-

tives shall be charged in the distribution of the personal estate of such deceased

parent with the excess in value of such real estate so advanced as aforesaid, over

and above an equal share as aforesaid. And in case any of the children has

been advanced in personal estate of greater value than an equal share thereof

which shall come to the other children, he or his legal representatives shall be

charged in the division of the real estate, if there be any, with the excess in

value, which he may have received as aforesaid, over and above an equal dis-

tributive share of the personal estate.

Rev., s. 1556; Code, s. 1281; R. C, c. 38, s. 1, Rule 2; 1784, c. 204. s. 2; 1808, c. 739; 1844,

c. 51, ss. 1, 2.
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Rule 3, Lineal descendant represents ancestor. Th© lineal descendants of

any person deceased shall represent their ancestor, and stand in the same place

as the person himself would have done had he been living.

Rev., s. 1556 ; Code, s. 1281 ; R. C, c. 38, Rule 3 ; 1808, c. 789.

Rule Ii, Collateral descent of estate derived from ancestor. On failure of

lineal descendants, and where the inheritance has been transmitted by descent

from an ancestor, or has been derived by gift, devise or settlement from an

ancestor, to whom the person thus advanced would in the event of such ances-

tor's death, have been the heir or one of the heirs, the inheritance shall descend

to the next collateral relations, capable of inheriting, of the person last seized,

who were of the blood of such ancestor, subject to the two preceding rules.

Rev., s. 155G ; Code, s. 1281 ; R. C, c. 38. Rule 4 ; 1808, c. 739.

Rule 5, Collateral descent of estate not derived from ancestor. On failure

of lineal descendants, and where the inheritance has not been transmitted by
descent or derived as aforesaid from an ancestor, or where, if so transmitted or

derived, the blood of such ancestor is extinct, the inheritance shall descend to

the next collateral relation, capable of inheriting, of the person last seized,

whether of the paternal or maternal line, subject to the second and third rules.

Rev., s. 1556; Code, s. 1281; R. C. c. 38, Rule 5; 1808, c. 7.39.

Rule 6, Half hlood inherits with whole; parents from child. Collateral rela-

tions of the half blood shall inherit equally with those of the whole blood, and
the degrees of relationship shall be computed according to the rules which prevail

in descents at common law: Provided, that in all cases where the person last

seized, leaves no issue capable of inheriting, nor brother, nor sister, nor issue of

such, the inheritance shall vest in the father, and mother, as tenants in common
if both are living, and if only one of them is living, then in such survivor.

Rev., s. 1556 ; Code, s. 1281 ; R. C. c. 38, Rule 6 ; 1808, c. 739 ; 1915. c. 9. s. 1.

Rule 1 , Unborn infant may he heir. 'No inheritance shall descend to any
person, as heir of the person last seized, unless such person shall be in life at

the death of the person last seized, or shall be born within ten lunar months

after the death of the person last seized.

Rev., s. 1556 ; Code, s. 1281 ; R. C, c. 38, Rule 7 ; 1823, c. 1210.

Ride Sj, Widow may take as heir. When any person dies leaving none who
can claim as heir to him, his widow shall be deemed his heir, and as such shall

inherit his estate.

Rev., s. 1556; Code, s. 1281 ; R. C, c. 38. Rule 8; 1801. c. 575, s. 1.

Rule 9, Illegitimate children inheiit from mother. Every illegitimate child

of the mother and the descendants of any such child deceased shall be considered

an heir : Provided, however, that where the mother leaves legitimate and illegiti-

mate children such illegitimate child or children shall not be capable of inheriting

of such mother any land or interest therein which was conveyed or devised to

such mother by the father of the legitimate child or children ; but such illegiti-

mate child or descendant shall not be allowed to claim, as representing such

mother, any part of the estate of her kindred, either lineal or collateral.

Rev., s. 1556, Rule 9; Code, s. 1281 ; R. C. c. 38, Rule 10; 1799, o. 522; 1913, c. 71.
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Rule 10, Heirs of iUegitimaie. Illegitimate eliildren shall be considered

legitimate as between themselves and their representatives, and their estates

shall descend accordingly in the same manner as if they had been born in wed-

lock. And in case of the death of any such child or his issue, without leaving

issue, his estate shall descend to such person as would inherit, if all such children

had been born in wedlock : Provided, that when any illegitimate child dies

without issue, his inheritance shall vest in the mother in the same manner
as is provided in rule six of this chapter.

Rev., s. 1.556 ; Code, s. 1281 ; R. C, c. 38, Rule 11.

Rule 11, Estate for life of another, not devised, deemed inheritmice. Every
estate for the life of another, not devised, shall be deemed an inheritance of the

deceased owner, within the meaning and operation of this chapter.

Rev., s. 1556 ; Code. s. 1281 ; R. C, c. 38, Rule 12.

Rule 12, Seizin defined. Every person, in whom a seizin is required by any
of the provisions of this chapter, shall be deemed to have been seized, if he may
have had any right, title or interest in the inheritance.

Rev., s. 1556 ; Code, s. 1281 ; R. C, c. 38, Rule 13.

Rule 13, Issue of certain colored persons to inherit. The children of colored

parents born at any time before the first day of January, one thousand eight

hundred and sixty-eight, of persons living together as man and wife, are declared

legitimate children of such parents or either one of them, with all the rights of

heirs at law and next of kin, with respect to the estate or estates of any such

parents, or either one of them. If such children be dead their issue shall repre-

sent them with all the rights of heirs at law and next of kin provided by this

section for their deceased parents or either of them if they had been living ; and
the provision of this section shall apply to the estates of such children as are now
deceased or otherwise.

Rev., s. 1556 ; Code, s. 1281 ; 1897, c. 153 ; 1879, c. 73.

Note. For distributit>u of personal property, see Administration, Art. Distribution.



CHAPTER 30

DIVORCE AND ALIMONY

1. Jurisdiction.
2. Bond for costs unnecessary.
3. Venue.
4. What marriages may be declared void on application of either party.

5. Grounds for absolute divorce.

6. Grounds for divorce from bed and board.
7. Affidavit to be filed v^^ith complaint ; affidavit of intention to file complaint.
8. Material facts found by jury

;
parties cannot testify to adultery.

9. Effects of absolute divorce.

10. Custody of children in divorce.

11. Alimony on divorce from bed and board.
12. Alimony pendente lite; notice to husband.
13. Alimony without divorce.

14. Alimony in real estate, writ of possession issued.

1. Jurisdiction. The superior court shall have jurisdiction of complaints

for divorce and alimony, or either.

Kev.. s. 1557 ; Code, s. 1282 ; 1868-9, c. 93. s. 45.

2. Bond for costs unnecessary. It shall not be necessary for either party

to a proceeding for divorce or alimony to give any undertaking to the other

party to secure such costs as such other party may recover.

Rev., s. 1558; Code, s. 1294; 1871-2, c, 193, s. 41.

3. Venue. In all proceedings for divorce, the summons shall be returnable

to the court of the county in which either the plaintiff or defendant resides.

Rev., s. 1.559; Code, s. 1289; 1871-2, c. 193, s. 40; 1915, c. 229, s. 1.

4. What marriages may be declared void on application of either party.

The superior court in term time, on application made as by law provided, by
either party to a marriage contracted contrary to the prohibitions contained

in the chapter entitled Marriage, or declared void by said chapter, may declare

such marriage void from the beginning, subject, nevertheless, to the proviso

contained in said chapter.

Rev., s. 1560 ; Code. s. 1288 ; 1871 2. c. 193. s. 33.

5. Grounds for absolute divorce. Marriages may be dissolved and the par-

ties thereto divorced from the bonds of matrimony, on application of the party

injured, made as by law provided, in the following cases

:

1. If the husband commits adultery.

2. If the wife commits adultery.

3. If either party at the time of the marriage was and still is naturally

impotent.

4. If the wife at the time of the marriage is pregnant, and the husband is

ignorant of the fact of such pregnancy and is not the father of the child with

which the wife was pregnant at the time of the marriage.

Rev., s. 1.561 ; Code, s. 1285 ; 1887. c. 100 ; 1889, c. 442 ; 1899, c. 29 ; 1903, c. 490 ; 1871-2,

c. 193. s. 35 : 1879, c. 1.32 ; 1905, c. 499 ; 1917, c. 25, s. 1.
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5. If there has been a separation of husband and wife, and tliey haved lived

separate and apart for ten successive years, and the plaintiff in the suit for

divorce has resided in this state for that period.

1907, c. 89, s. 1 ; 1911, c. 117; 1913, c. 165; 1917, c. 57.

6. Grounds for divorce from bed and board. The superior court may grant

divorces from bed and board on application of the party injured, made as by

law provided, in the following cases

:

1. If either party abandons his or her family.

2. Maliciously turns the other out of doors.

3. By cruel or barbarous treatment endangers the life of the otlier.

4. Offers such indignities to the person of the other as to render his or her

condition intolerable and life burdensome.

5. Becomes an habitual drunkard.

Rev., s. 1562 ; Code, s. 1286 : 1871-2. c. 193, s. 36.

7. Affidavit to be filed with complaint; affidavit of intention to file com-

plaint. The plaintiff' in a complaint seeking either divorce or alimony, or both,

shall file with his or her complaint an aifidavit that the facts set forth in the

complaint are true to the best of affiant's knowledge and belief, and that the said

complaint is not made oiit of levity or by collusion between husband and wife

;

and if for divorce, not for the mere purpose of being freed and separated from
each other, but in sincerity and truth for the causes mentioned in the com-

plaint. The plaintiff shall also set forth in such affidavit, either that the facts

set forth in the complaint, as grounds for divorce, have existed to his or her

knowledge at least six months prior to the filing of the complaint, and that

complainant has been a resident of the state for two years next preceding

the filing of the complaint; or, if the wife be the plaintiff, that the husband is

removing, or about to remove his property and effects from the state, whereby
she may be disappointed in her alimony. If any wife files in the office of the

superior court clerk of the county where she resides an affidavit, setting forth

the fact that she intends to file a petition or bring an action for divorce against

her husband, and that she has not had knowledge of the facts upon which the

petition or action will be based for six months, she may reside separate and apart

from her husband, and may secure for her own use the wages of her own labor

during the time she remains separate and apart from him. If she fails to file

her petition or bring her action for divorce within ninety days after the six

months have expired since her knowledge of the facts upon which she intends to

file her said petition or bring her said action, then she shall not be entitled any
longer to the benefit of this section.

Rev., .s. 1.563 : Code. s. 1287 ; 1868-9, c. 93. s. 46 ; 1869-70. c. 184 ; 1907. c. 1008. s. 1.

8. Material facts found by jury; parties cannot testify to adultery. The
material facts in every complaint asking for a divorce shall be deemed to be

denied by the defendant, whether the same shall be actually denied by pleading

or not, and no judgment shall be given in favor of the plaintiff in any such

complaint until such facts have been found by a jury, and on such trial neither

the husband nor wife shall be a competent witness to prove the adultery of the

other, nor shall the admissions of either party be received as evidence to prove

such fact.

Rev., s. 1564 ; Code, s. 1288 ; 1868-9, c. 93, s. 47.
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9. Effects of absolute divorce. After a judgment of divorce from the bonds

of matrimony, all rights arising out of the marriage shall cease and determine,

and either party may marry again unless otherwise provided by law : Provided,

that no judgment of divorce shall render illegitimate any children in esse, or

begotten of the body of the wife during coverture.

Rov.. s. l-WO; Code. s. 1295; 1871-2, c. 193, s. 43.

10. Custody of children in divorce. After the filing of a complaint in any
action for divorce, whether from the bonds of matrimony, or from bed and board,

both before and after final judgment therein, it is lawful for the judge of the

court, in which such application is or was pending, to make such orders respect-

ing the care, custody, tuition and maintenance of the minor children of the

marriage as may be proper, and from time to time to modify or vacate such

orders, and may commit their custody and tuition to the father or mother as

may be thought best ; or the court may commit the custody and tuition of such

infant children, in the first place, to one parent for a limited time, and after the

expiration of that time, then to the other parent ; and so alternately : Provided,

that no order respecting the children shall be made on the application of either

party without five days notice to the other party, unless it shall appear that the

party having the possession or control of such children has removed or is about

to remove the children, or himself, beyond the jurisdiction of the court.

Rev., s. 1570: Code. ss. 1296, 1570; 1871-2, c. 193. s. 46.

11. Alimony on divorce from bed and board. When any court adjudges

any two married persons divorced from bed and board, it may also decree to

the party upon whose application such judgment was rendered, such alimony

as the circumstances of the several parties may render necessary; which, how-

ever, shall not in any ease exceed the one-third part of the net annual income

from the estate, occupation or labor of the party against whom the judgment
shall be rendered.

Rev., s. 1565 ; Code. s. 1290 ; 1871-2, c. 193, s. 37.

12. Alimony pendente lite; notice to husband. If any married woman ap-

plies to a court for a divorce from the bonds of matrimony, or from bed and
board, with her husband, and sets forth in her complaint such facts, which

upon application for alimony shall be found by the judge to be true and to

entitle her to the relief demanded in the complaint, and it appears to the judge

of such court, either in or out of term, by the affidavit of the complainant, or

other proof, that she has not sufiicient means whereon to subsist during the prose-

cution of the suit, and to defray the necessary and proper expenses thereof, the

judge may order the husband to pay her such alimony during the pendency of

the suit as appears to him just and proper, having regard to the circumstances

of the parties; and such order may be modified or vacated at any time, on the

application of either party or of any one interested: Provided, that no order

allowing alimony pendente lite shall be made unless the husband shall have had
five days notice thereof, and in all cases of application for alimony pendente lite

under this or the succeeding section, whether in or out of term, it shall be admis-

sible for the husband to be heard by affidavit in reply or answer to the allegations

of tlie complaint : Provided further, that if the husband has abandoned his
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wife and left the state, or is in parts unknown, or is about to remove or dispose

of his property for the purpose of defeating the claim of his wife, no notice

is necessary.

Key., s. 1566 ; Code, s. 1291 ; 1871-2, c. 193, s. 38 ; 1883, c. 67.

13. Alimony without divorce. If any husband separates himself from his

wife and fails to provide her with the necessary subsistence according to his

means and condition in life, or if he is a drunkard or spendthrift, the wife may
apply for a special proceeding to the judge of the superior court for the county

in which he resides, to have a reasonable subsistence secured to her and to the

children of the marriage from the estate of her husband, and it shall be lawful

for such judge to cause the husband to secure so much of his estate as may be

proper according to his condition and circumstances, for the benefit of his wife

and children, having regard also to the separate estate of the wife.

Rev., s. 1567s Code, s. 1292; 1871-2, c. 193, s. 39.

14. Alimony in real estate, writ of possession issued. In all cases in which
the court grants alimony by the assignment of real estate, the court has power
to issue a writ of possession when necessary in the judgment of the court to

do so.

Rev., s. 1568 ; Code. s. 1293 ; 1868-9. c. 123, s. 1.

Note. Effect of absolute divorce on right to administer, see Administration, Art. 3.

For effect of abandonment on custody of children, see Adoption of Minors.
Rights of appeal in habeas corpus as to custody of children, see Habeas Corpus.
For effect on property rights, see Married Women.



CHAPTER 31

DOGS
Akt. 1. Owner's Liability.

1. Liability for injury to livestock or fowls.

2. Permitting bitch at large.

3. Sheei>killing dogs to be killed.

4. Failing to kill mad dog.

Art. 2. Dog Tax.

o. Dog tax submitted to voters on petition.

6. Repeal of dog tax submitted on petition.

7. Conduct of elections.

8. Commissioners to provide for registration ; ballots and machinery.
9. Canvass of votes and returns.

10. Contents and record of petition ; notice of election.

11. License tax.

12. Dogs to be listed ; failure a misdemeanor.
13. Collection and application of tax.

14. Listed dogs protected ; exceptions.
15. Application of article to counties having dog tax.

Art. 1. Owner's Liability

1. Liability for injury to livestock or fowls. If any dog, not being at the

time on the premises of the owner or person liaving charge thereof, shall kill or

injure any livestock or fowls, the owner or person having such dog in charge

shall be liable for damages sustained by the injury, killing, or maiming of any
livestock, and costs of suit.

1911, c. 3, s. 1.

2. Permitting bitch at large. If any person owning or liaving any bitch

shall knowingly permit her to run at large during the erotic stage of copulation

he shall be guilty of a misdemeanor and fined not exceeding fifty dollars or

imprisoned not exceeding thirty days.

Rev., s. 3308 ; Code, s. 2501 ; 1862-3, c. 41, s. 2.

3. Sheep-killing dogs to be killed. If any person owning or having anj-

dog that kills sheep or other domestic animal, upon satisfactory evidence of the

same being made before any justice of the peace of the county, and the owner
duly notified thereof, shall refuse to kill it, and shall permit such dog to go

at liberty, he shall be guilty of a misdemeanor, and fined not more than fifty

dollars or imprisoned not more than thirty days, and the dog may be killed by
any one if found going at large.

Rev., s. 3304; Code, s. 250O; 1862-3, c. 41, s. 1; 1874-5, c. 108, s. 2.

4. Failing to kill mad dog. If the owner of any dog shall know, or have

good reason to believe, that his dog, or any dog belonging to any person under

his control, has been bitten by a mad dog, and shall neglect or refuse immediately

to kill the same, he shall forfeit and pay the sum of fifty dollars to him who will

sue therefor; and the offender shall be liable to pay all damages which may be

sustained by any one, in his property or person, by the bite of any such dog.
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and shall be guilty of a misdemeanor, and fined not more than fifty dollars or

imprisoned not more than thirty days.

Rev., s. 3.305: Code. s. 2499; R. C, c. 67.

Note. For statutes forbidding bird dogs at large at certain seasons, see Game Laws.

Art. 2. Dog Tax

5. Dog tax submitted to voters on petition. Upon the written application

of one-third of the qualified voters of any county in this state made to the board

of commissioners of such county, asking that an election be held in said county

to adopt the provisions of this act for levying and collecting a dog tax in said

county, it shall be the duty of said board of commissioners from time to time

to submit the question of "dog tax" or "no dog tax" to the qualified voters of

said county ; and if at any such election a majority of the votes cast shall be in

favor of said dog tax, then the provisions of this act shall be in full force and
effect over the whole of said county and the dog tax hereinafter provided for

shall be levied and collected in said county ; but if a majority of the votes cast

at such election shall be against said dog tax, then the provisions of this article

shall not apply to any part of said county.

1917, c. 206, s. 1.

6. Repeal of dog tax submitted on petition. Upon the written application

of one-third of the qualified voters of any county in this state which now has

a local law^ taxing dogs, or which may hereafter adopt the provisions of this

act and by election thereunder hereafter vote a dog tax in such county, made
to the board of commissioners of such county, asking that an election be held

in said county to repeal or abrogate the dog tax law of said county, it shall be

the duty of said board of commissioners from time to time to submit the question

of "no dog tax" or "dog tax" to the qualified voters of said county. And if at

any such election a majority of the votes cast shall be against said dog tax,

then the dog tax theretofore levied and collected in said county shall not be

longer levied or collected therein and the law taxing dogs shall thereafter be

inoperative in said county.

1917, c. 206, s. 2.

7. Conduct of elections. Every election held under the provisions of this

act shall be held and conducted under the same niles and regulations and
according to the same penalties j^rovided by law for the election of members
of the general assembly : Provided, that no such election shall be held in any
county oftener than once in two years.

1917, c. 206. s. 3.

8. Commissioners to provide for registration; ballots and machinery. The
board of commissioners of any county in this state in which an election is to be

held under the provisions of this act may provide for a new registration of

voters in said county if they deem necessary, or they may provide for the use

of the registration of voters in effect at the general election for county officers

in said county next preceding the holding of the election hereunder, and they
shall appoint such officers as may be necessary to properly hold such election and
shall designate the time and places for holding such elections, and make all rules,
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regulations, and do all other things necessary to carry into effect the provisions

of this act; they shall provide ballots without device for all qualified voters in

said county, on which shall be written or printed the words "for dog tax,"

and also shall provide like ballots on which shall be printed or written the

words "against dog tax."

1017. c. 206. s. 4.

9. Canvass of votes and returns. At the close of said election the officers

holding same shall canvass the vote and certify the returns to the said board

of commissioners of said county, and the said board of commissioners shall

canvass the said returns and declare the results of said election in the manner
now provided by law for holding special tax school elections.

1917, c. 206, s. 4.

10. Contents and record of petition; notice of election. The qualified voters

of any county who shall make written application to the board of commis-

sioners of said county asking that an election be held under the provisions of

this act shall designate and insert in said application the amount of dog tax to

be levied and collected in said county, which tax shall not exceed the sum of

five dollars nor be less than the snm of one dollar for each dog, whether male
or female, and the board of commissioners shall have said written application,

specifying the amount of said dog tax to be voted for in said county, recorded in

the records of their proceedings, and shall cause to be published in some news-

paper published or circulated in said county, and posted at the courthouse door

and five other public places in said county, a notice of the time and places for

holding said election and specifying the amount of tax to be voted for in said

county.

1917. c. 206, s. 5.

11. License tax. Any person or persons, firm or corporation, owning or

keeping any dog or dogs, whether male or female, in any county which shall

adopt the provisions of this act for the levy and collection of said dog tax,

shall pay annually a license or privilege tax on each dog whether male or female,

such sum or sums as may be designated and inserted in the written application

of the qualified voters of said county asking for said election and as recorded in

the proceedings of the board of county commissioners of said county, which shall

not exceed the sum of five dollars nor be less than the sum of one dollar for each

dog : Provided, the tax voted for and levied on female dogs may be greater than

th« tax on male dogs, but in no event shall said tax exceed the sum of five dollars,

nor be less than the sum of one dollar for any dog, whether male or female.

1917. c. 206, s. 6.

12. Dogs to be listed; failure a misdemeanor. It shall be the duty of any
person, firm or corporation, owning or keeping any dog, whether male or female,

in said county subject to the tax herein provided for, at the same time and place

of listing other personal property for taxation, to list such dog with the list

taker in the same manner as other personal property is listed, and any person,

firm, or corporation failing to list any dog as herein required shall be guilty

of a misdemeanor, and upon conviction shall be fined not less than five dollars

nor more than ten dollars for each offense, or be imprisoned not more than
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thirty days ; and it shall be the duty of the several list takers in said county to

see that all dogs are properly listed.

1917, c. 206, s. 7.

13. Collection and application of tax. The dog tax voted for under the pro-

visions of this act shall be due and collectible at the same time and in the same

manner as provided by law for the collection of taxes on other personal prop-

erty in said county, and shall be collected by the collector of other taxes in said

county in the same manner and under the same penalties provided b.y law for

collection of taxes on other personal property in said coimty, and shall be applied

to the road fund, or school fund, of said county, as may be directed by the board

of commissioners of said county.

1917, c. 206, s. 8.

14. Listed dogs protected; exceptions. Any person who shall steal any

dog which has been listed for taxation as herein provided shall be guilty of

a misdemeanor and fined or imprisoned, in the discretion of the court ; and any
person who shall kill any dog the property of another, after the same has been

listed as herein provided, shall be liable to the owner in damages for the value

of such dog. Nothing in this act shall prevent the killing of a mad dog, sheep-

killing dog, or egg-sucking dog on sight, when off: the premises of its owner,

and the owner shall not recover any damages for the loss of such dog.

1917, c. 20G. s. 9.

15. Application of article to counties having dog tax. Any county in this

state which now has a local law taxing dogs, may, by election in the manner
herein provided for, accept the provisions of this act, and if adopted by a major-

ity of the qualified voters of said county at such election, the local law taxing-

dogs in such county shall thereby be repealed and annulled, and the provisions

of this article shall be in full force and effect in such county.

1917, c. 206. s. 10.



CHAPTER 32

ELECTRIC COMPANIES

1. May use public highways.
2. May acquire right of way by contract.

3. Grant of eminent domain ; exception as to mills and water powers.
4. Residences, etc., may be taken under certain conditions.

5. Condemnation on petition
;
parties' interests only taken ; no survey required.

6. Copy of petition to be served.

7. Proceedings same as for railroads.

8. Commissioners to inspect premises.

1. May use public highways. Any duly incorporated company possessing

the power to constriiet telegraph or telephone lines, lines for the conveying of

electric power or for lights, either or all, has the right to construct, maintain and
operate such lines along any railroad or other public highway, but such lines

shall be so constructed and maintained as not to obstruct or hinder the usual

travel on such railroad or other highway.

Rev., s. 1571 ; Code. s. 2007 ; 1899. c. 64. s. 1 ; 1903, e. 562 ; 1874-5, c. 203, s. 2.

2. May acquire right of way by contract. Such telegraph, telephone, or

electric power or lighting company has power to contract with any person or

corporation, the owner of any lands or of any franchise or easement therein,

over which its lines are proposed to be erected, for the right of way for planting,

repairing and preservation of its poles or other property, and for the erection

and occupation of offices at suitable distances for the public accommodation.

This section shall not be construed as requiring electric power or lighting com-

panies to erect offices for public accommodation.

Rev., s. 1.572 ; Code, s. 2008 ; 1899, c. 64 ; 1903, c. 562, ss. 1, 2 ; 1874-5, c. 203. s. 3.

3. Grant of eminent domain; exception as to mills and waterpowers. Such
telegraph, telephone, electric power or lighting company shall be entitled, upon
making just compensation therefor, to the right of way over the lands, privi-

leges and easements of other persons and corporations, and to the right to erect

poles, to establish offices, and to take such lands as may be necessary for the

establishment of their reservoirs, ponds, dams, works, or power-houses, with the

right to divert the water from such ponds or reservoirs and conduct the same

by flume, ditch, conduit, waterway or pipe line, or in any other manner to the

point of use for the generation of power at its said power-houses, returning said

water to its proper channel after being so used.

Nothing in this section authorizes interference with any mill or power plant

actually in process of construction or in operation; or the taking of water-

powers, developed or undeveloped, with the land adjacent thereto necessary for

their development. Any provisions in conflict with this chapter in any special

charters granted before January 31, one thousand nine hundred and seven, in

respect to the exercise of the right of eminent domain are repealed.

Rev., s. 1573 : Code, s. 2009; 1874-5, c. 203, s. 4: 1899, c. 64 ; 1903, c. 562 ; 1907, c. 74.

4. Residences, etc., may be taken under certain cases. Residence property

or vacant lots adjacent thereto in towns or cities, or other residence, gardens,

430
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orchards, graveyards or cemeteries may be taken under the preceding section,

only when the company alleges, and upon the proceedings to condemn, makes it

appear to the satisfaction of the court that it owns or otherwise controls not less

than seventy-five per cent of the fall of the river or stream on which it proposes

to erect its works, from the location of its proposed dam to the head of its

pond or reservoir; or when the corporation commission, upon the petition filed

by the company, shall, after due inquiry, so authorize. Nothing in this section

repeals any part or feature of any private charter, but any firm or corporation

acting under a private charter may operate under or adapt any feature of this

section.

19&7, c. 74 ; 1917, c. 108.

5. Condemnation on petition; parties' interests only taken; no survey

required. When such telegraph, teleplione, electric power or lighting company
fails on application therefor to secure by contract or agreement such right of

way for the purposes aforesaid over the lands, privilege or easement of another

person or corporation, it is lawful for such company, first giving security for

costs, to file its petition before the superior court for the county in which said

lands are situate, or into or through which such easement, privilege or franchise

extends, setting forth and describing the parcels of land, privilege or easement

over which the way, privilege or right of use is claimed, the owners of the land,

easement or privilege, and their place of residence, if known, and if not known
that fact shall be stated, and such petition shall set forth the use, easement,

privilege or other right claimed, and must be sworn to, and if the use or right

sought be over or upon an easement or right of way, it shall be sufficient to give

jurisdiction if the person or corporation owning the easement or right of way
be made a party defendant.

Only the interest of such parties as are brought before the court shall be

condemned in any such proceedings, and if the right of way of a railroad or

railway company sought to be condemned extends into or through more counties

than one, the whole right and controversy may be heard and determined in one

county into or through which such right of way extends

.

It is not necessary for the petitioner to make any survey of or over the right

of way, nor to file any map or survey thereof, nor to file any certificate of the

location of its line by its board of directors.

Rev., s. 1574 : Code, s. 2010 ; 1899, c. 64, s. 2 : 190.^. c. 562 : 1874-5, c. 20.3, s. 5.

6. Copy of petition to be served. A copy of such petition, with a notice

of the time and place the same will be presented to the superior court, must be

served on the persons whose interests are to be affected by tlie proceeding at

least ten days prior to the presentation of the same to the said court.

Rev., s. 1575 ; Code, s. 2011 ; 1874-5, c. 20.3, s. 6; 1899, c. 64, s. 3.

7. Proceedings same as for railroads. The proceedings for the condemna-
tion of lands, or any easement, or interest therein, for the use of telegraph, tele-

phone, electric power or lighting companies, the appraisal of the lands, or interest

therein, the duty of the commissioners of appraisal, the right of either party to

file exceptions, the report of commissioners, the mode and manner of appeal, the

power and authority of the court or judge, the final judgment, and the manner
of its entry and enforcement, and the rights of the company pending the appeal,

431
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shall be as prescribed for condemning lands to the use of railroads, as provided

for in the chapter Eminent Domain.

Rev., s. 1576 ; Code, s. 2012 ; 1899, c. 64 ; 1903, c. 562.

8. Commissioners to inspect premises. In considering the question of dam-
ages when the interest sought is over an easement, privilege or right of way,

the commissioners may inspect the premises or rest their finding on such testi-

mony as to them may be satisfactory.

Rev., s. 1577; Code. s. 2013; 1874-5. c. 203, s. 9.
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CHAPTER 33

EMINENT DOMAIN

Abt. 1. Eight of Emixext Domain.

1. Corporation in tliis chapter dettned.

2. By wliom right may be exercised.

3. Right to enter on and purchase lands.

4. Power of railroad companies to condemn land for union depots, double-tracking,

etc.

5. Condemning land for industrial sidings.

6. Condemnation by schools for water supply.

6a. Condemnation for steamboat wharves and warehouses.

7. May take material from adjacent lands.

S. How material paid for.

9. Dwelling-house and burial grounds cannot be condemned.

AjKT. 2. CONDEMXATION PROCEEDINGS.

10. Proceedings when parties cannot agree.

11. Petition filed ; contains what ; copy served.

12. How process served.

13. Service where parties unknown.
14. When court may direct how papers to be served.

15. Answer to petition : hearing ; commissioners appointed.

16. Powers and duties of commissioners.
17. Form of commissioners' report.

18. Exceptions to report ; hearing ; appeal ; when title vests ; restitution.

19. Provision for jury trial on exceptions to report.

20. When benefits exceed damage, corporation pays costs.

21. Title of infants, persons non compos, and trustees without power of .sale acquired.
22. Rights of claimants of fund determined.
23. Attorney for unknown parties appointed

;
pleadings amended ; new commissioners

appointed.
24. Court may make rules of procedure in.

25. Change of ownership pending proceeding.
26. Defective title; how cured.
27. Title to state lands acquired.
28. Quantity which may be condemned for certain purposes.

Aet. 1. Right of ExMikekt Do.main

1. Corporation in this chapter defined. For the purpose of this chapter,

unless the context clearly indicates the contrary, the word "corporation" in-

cludes the bodies politic and natural persons, enumerated in the following

section, which joossess the power of eminent domain.

2. By whom right may be exercised. The right of eminent domain may,
under the provisions of this chapter, be exercised for the purpose of constructing

their roads, canals, lines of wires, or other works, which are authorized by law
and which involve a public use or benefit, by the bodies politic, corporations, or

person-s following:

1. Railroad, street railroad, plankroad, tramroad, turnpike, canal, telegraph,

telephone, electric power or lighting, public water supply, flume, or incorporated

bridge companies.

2. Municipalities operating water systems and sewer systems and all water

companies operating under charter from the state or license from municipali-
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ties, which may maintain public water supplies, for the purpose of acquiring

and maintaining such supplies.

3. Persons operating or desiring to operate electric light plants, for the pur-

pose of constructing and erecting wires or other necessary things.

4. Public institutions of the state for the purpose of providing water supplies,

or for other necessary purposes of such institutions.

5. School committees of public school districts, public school committees of

townships, county board of education, boards of trustees or of directors of any
corporation holding title to real estate upon which any public school, private

school, high school, academy, university or college is situated, in order to obtain

a pure and adequate water supply for such school, college or university.

Rev., s. 2575 ; Code, s. 1698 ; R. C. c. 61, s. 9 ; 1852, c. 92, s. 1 ; 1874-5, c. 83 ; 1907, cc. 39,

458, 783 ; 1911, c. 62, ss. 25, 26, 27 ; 1917, cc. 51, 132.

Note. For power of municipalities to acquire property by eminent domain, see Munici-
pal Corporations, ss. 162, 163.

For condemnation for water supply, see Public Health, ss. 69, 70.

For the right of eminent domain and the exercise of the right by electrical companies,
see Electric Companies.
For condemnation for street railroads operating by electricity, and owning one side of a

stream, of land on the other side for a dam, see Railroads, s.

For power of municipal hospital to condemn land see Public Hospitals, s. 15.

For condemnation of laud for roads, see Roads and Highways.
The proA'ision of this section giving eminent domain to public institutions of the state,

supersedes older more limited provisions omitted.

3. Right to enter on and purchase lands. Such bodies politic, corporation,

or persons, may at any time enter upon the lands through which they may desire

to conduct the roads or works authorized under the preceding section and lay

out the same, and they may also enter upon such contiguous land along the route

as may be necessary for depots, warehouses, engine sheds, workshops, water

stations, tool-houses, and other buildings necessary for the accommodation of

their officers, servants and agents, horses, mules and other cattle, and for the

protection of their property ; and shall pay to the proprietors of the land so

entered on, such sum as may be agreed on between them.

Rev., s. 2575 ; Code, s. 1098 : R. C, c. 61, s. 9 ; 1852, c. 92 ; s. 1 ; 1874-5. c. S3.

4. Pov/er of railroad companies to condemn land for union depot, double-

tracking, etc. Any railroad company operating a line of railroad in North Caro-

lina whenever it shall find it necessary to occupy any land for the purpose of

getting to a union depot which has been ordered by the corporation commission,

or for the purpose of maintaining, operating, improving, or of straightening its

line, or of altering its location, or of constructing double tracks, or of enlarging

its yard or terminal facilities, or of connecting two of its lines already in opera-

tion not more than six miles apart, shall have the power to condemn all lands

needed for such purpose under the provisions of this chapter. More than two

acres may be condemned for yard or terminal facilities if required for due

operation of the railroad. No lands in any incorporated towns shall be con-

demned under this section until approved by the corporation commission, nor

shall any yard, garden or dwelling-house be condemned, unless the corporation

commission, upon petition filed by the railroad seeking to condemn, shall, after

due inquiry, find that the railroad company cannot make the desired improve-

ment without condemning the yard, garden or dwelling-house, except at an

excessive cost. The power to condemn land under this section shall be enforce-

434
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able and matters arising in regard thereto shall be tried only in the courts

created by or under the Constitution of this state. No rights granted or acquired

under the provisions of this section shall in any way destroy or abridge the rights

of the state to regulate or control such railroad company or to exclude foreign

corporations from doing business in this state.

1907. c. 4.58. ss. 1, -2, ?,.

5. Condemning land for industrial sidings. Any railroad company doing

business in this state, whether such railroad be a domestic or foreign corpora-

tion, which has been or shall be ordered by the corporation commission to con-

struct an industrial siding as provided in the chapter. Corporations, is empowered
to exercise the right of eminent domain for such purpose, to condemn property

as provided in this chapter, and to acquire such right of way as may be neces-

sary to carry out the orders of the corporation commission. Whenever it is

necessary for any railroad company doing business in this state to cross the

street or streets in a town or city in order to carry out the orders of the corpora-

tion commission, to construct an industrial siding, the power is hereby conferred

upon such railroad company to occupy such street or streets of any such town or

city within the state : Provided, license so to do be first obtained from the

board of aldermen, board of commissioners, or other governing authorities of

such town or city.

mil. c. 20.3.

6. Condemnation by schools for water supply. If the school authorities

mentioned in subsection 5 of section 2 of this chapter shall be unable to agree

with the owners of any lands which or the use of which, it is necessary to appro-

priate in obtaining a pure and adequate water supply for the school, they shall

file a petition for the condemnation of such lands in conformity with the pro-

visions of this chapter. In addition to the particulars required to be set out in

section 11 of this chapter, the petition shall state whether the water supply is

desired to be obtained from a spring, from a stream, or by digging artesian

wells. The proceedings for such condemnation shall conform to the require-

ments of this chapter. No greater amount of land in area or width shall be

condemned under this section than is necessary to obtain a pure and adequate

water supply.

Any person holding title to land upon which any school, public or private, is

located is empowered to obtain water supplies from the springs, streams or

artesian wells the use of which is acquired under this section by building intakes,

reservoirs, digging ditches, laying pipes or doing such other things as may be

needful to obtain the water supply.

1907. c. 671.

6a. Condemnation for steamboat wharves and warehouses. Upon the order

of the corporation commission that any steamboat company provide wharf and
warehouse facilities as may be deemed reasonable and just, at any particular

point, such company shall have power to condemn land for such purpose in

accordance with the provisions of this chapter.

Ex. Sess. 191.3, c. 52.

7. May take material from adjacent lands. For the purpose of constructing

and operating its works and necessary appurtenances thereto, or of repairing

485
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them after they shall have been made, or of enlarging or otherwise altering-

them, the corporation entitled to exercise the powers of eminent domain may,
at any time, enter on any adjacent lands, and cut, dig, and take therefrom any
wood, stone, gravel, water or earth, which may be deemed neeessarj^ : Provided,

that thej^ shall not, without the consent of the owner, destroy or injure any orna-

mental or fruit trees.

Rev., s. 2576 ; Code. s. 1702 ; R. C o. 61. s. 22 ; 1874-5, c. S3 ; 1907. c. 39, s. 2.

8. How material paid for. If for the value of the damages done to the owner
by reason of the acts in the preceding section mentioned, the parties may be

unable to agree, the same shall be valued in the manner hereinafter provided.

Rev., s. 2577 ; Code, s. 1703 ; R. C. c. 61, s. 23 ; 1874-5, c. 83.

9. Dwelling-house and burial grounds cannot be condemned. No such cor-

poration shall be allowed to have condemned to its use, without the consent of

the owner, his dwelling-house, yard, kitchen, garden or burial ground, unless

condemnation of such property is expressly authorized.

Rev., s. 2578.

Note. For power of electric companies to take dwellings, etc., see Electric Companies,
sec. 4.

In Ashe, Watauga, and Yancey counties, yards, gardens and orchards may be condemned
when necessary by railroad companies proceeding in conformity with the provisions of this

chapter, r. L. 1911, c. 584.

Art. 2. Coxdem^^ation Feoceedixgs

10. Proceedings when parties cannot agree. If any corporation, enumerated
in section 2 of this chapter, possessing by law the right of eminent domain in

this state, is unable to agree for the purchase of any real estate required for pur-

poses of its incorporation or for the purposes specified in this chapter, it shall

have the right to acquire title to the same in the manner and by the special pro-

ceedings herein prescribed.

Rev., s. 2579 : Code. ss. 1943, 2009 ; 1885, c. 168 ; 1893, c. 63 ; 1901. cc. 6. 41, s. 2 : 1899,

c. 64 ; 1903. cc. 562, 159, s. 16 : 1871-2. c. 138, s. 13.

11. Petition filed; contains what; copy served. For the purpose of acquir-

ing such title the corporation, or the owner of the land sought to be condemned,
may present a petition to the clerk of the superior court of the county in which
the real estate described in the pettion is situated, praying for the appointment
of commissioners of appraisal. Such petition shall be signed and verified accord-

ing to the rules and practice of such court ; and if filed by the corporation it

must contain a description of the real estate which the corporation seeks to

acquire; and it must, in effect, state that the corporation is duly incorporated,

and that it is its intention in good faith to conduct and carry on the public

business authorized by its charter, stating in detail the nature of such public

business, and the specific use of sucli land ; that the land described in the petition

is required for the purpose of conducting the proposed business, and that the

corporation has not been able to acquire title thereto, and the reason of such

inability. The petition, whether filed by the corporation or the owner of the

land, must also state the names and places of residence of the parties, so far as

the same can by reasonable diligence be ascertained, who own or have, or claim

to own or have, estates or interests in the said real estate ; and if any such per-

4.36
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sons are infants, their ages, as near as may be, must be stated ; and if any such

persons are idiots or persons of unsound mind or are unknown, that fact must
be stated, together with such other allegations and statements of liens or encum-

brances on said real estate as the corporation or the owner may see fit to make.

A summons as in other cases of special proceedings, together with a copy of the

petition, must be served on all persons whose interests are to be affected by the

proceedings, at least ten days prior to the hearing of the same by the court.

Rev., s. 2580 ; Code. .s. 1944 ; 1893. c. 396 ; 1871-2, c. 138, s. 14 ; 1907, c. 783, s. 3.

12. How process served. The summons and a copy of the petition shall be

served in the same manner as in special proceedings.

Rev., s. 2581 ; Code. s. 1944 ; 1871-2. c. 138, s. 14.

13. Service where parties unknown. If the person on whom such service of

summons and petition is to be made is unknown, or his residence is unknown and

cannot by reasonable diligence be ascertained, then such service may be made
under the direction of the court, by publishing a notice, stating the time and

place within which such person must appear and plead, the object thereof, with

a description of the land to be affected by the proceedings, in a paper, if there be

one, printed in the county where the land is situate, once in each week, for four

weeks previous to the time fixed by the court, and if there be no paper printed in

such county, then in a newspaper printed in the city of Raleigh.

Rev., s. 2582 ; Code, s. 1944. siibsec. 5.

14. When court may direct how papers to be served. In all cases not herein

otherwise provided for, services of orders, notices, and other papers in the

special proceedings authorized by this chapter may be made as in other special

proceedings.

Rev., s. 2583 ; Code, s. 1944. siibsec. 7.

15. Answer to petition; hearing; commissioners appointed. On presenting

such petition to the superior court, with proof of service of a copy thereof, and
of the summons, all or any of tlfe persons whose estates or interests are to be

affected by the proceedings may answer such petition and show cause against

granting the prayer of the same, and may disprove any of the facts alleged in it.

The court shall hear the proofs and allegations of the parties, and if no sufficient

cause is shown against granting the prayer of the petition, it shall make an order

for the appointment of three disinterested and competent freeholders who reside

in the county where the premises are to be appraised, for the purposes of the

company, and shall fix the time and place for the first meeting of the commis-

sioners.

Rev., s. 2584 ; Code. s. 1945 : 1871-2. c. 138, s. 15.

16. Powers and duties of commissioners. The commissioners, before enter-

ing upon the discharge of their duties, shall take and subscribe an oath that

they will fairly and impartially appraise the lands mentioned in the petition.

Any one of them may issue subpoenas, administer oaths to witnesses, and any
two of them may adjourn the proceedings before them from time to time, in

their discretion. Whenever they meet except by the appointment of the court

or pursuant to adjournment, they shall cause ten days notice of such meeting to
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be given to the parties who are to be affected by their proceedings, or their

attorney or agent. They shall view the premises described in the petition, hear

the proofs and allegations of the parties, and reduce the testimony, if any is

taken by them, to writing; and after the testimony is closed in each case, and

without any unnecessary delay, and before proceeding to the examination of any

other claim, a majority of them all being present and acting, shall ascertain

and determine the compensation which ought justly to be made by the corpora-

tion to the party or parties owning or interested in the real estate appraised by

them. They shall report the same to the court within ten days.

Rev., s. 2.58.5: Code, s. 1946; 1871-2, c. l.SS, ss. 16-18; 1891, c. 160.

17. Form of commissioners' report. When the commissioners shall have

assessed the damages, they shall forthwith make and subscribe a written report

of their proceedings, in substance as follows

:

To the Clerk of the Superior Court of County:

We. , commissioners appointed by the court to assess tlie damages that have
been and will be sustained by , tlie owner of certain land lying in the county
of . which the corporation proposes to condemn for its use, do
hereby certify that we met on (or the day to which we were regularly

adjourned), and, having first been duly sworn, we visited the premises of the owner, and
after taking into full consideration the quality and quantity of the land aforesaid, the
additional feueiug likely to be occasioned by the work of the corporation, and all other
inconveniences likely to result to the owner, we have estimated and do assess the damages
aforesaid at the sum of $
We have estimated the special benefits which the said owner will receive from the con-

struction of said works to be the sum of $
Given under our hands, the day of , A.-D. 19

Rev., s. 25S6: Code, s. 1700; R. C, c. 61, s. 17; 1874-5, c. 83.

18. Exceptions to report; hearing; appeal; when title vests; restitution.

Within twenty days after filing the report the corporation or any person inter-

ested in the said land may file exceptions to said report, and upon the determina-

tion of the same by the court, eitlier party to the proceedings may appeal to the

court at term, and thence, after judgment, to the supreme court. The court or

judge on the hearing may direct a new appraisal, modify or confirm the report,

or make siich order in the premises as to him shall seem right and proper. If

the said corporation, at the time of the appraisal, shall pay into court the sum
appraised by the commissioners, then and in that event the said corporation may
enter, take possession of, and hold said lands, notwithstanding the pendency of

the appeal, and until the final judgment rendered on said appeal. And if there

shall be no appeal, or if the final judgment rendered upon said petition and pro-

ceedings shall be in favor of the corporation, and upon the payment by said

corporation of the sum adjudged, together with the costs and counsel fees

allowed by the court, into the office of the clerk of the superior court, then and
in that event all persons who have been made parties to the proceedings shall be

divested and barred of all right, estate and interest in such easement in such

real estate during the corporate existence of the company aforesaid. A certified

copy of such judgment under the seal of the court shall be registered in the

county where the land is situated, and a copy of the same, or the original certified,

may be given in evidence in all actions and proceedings, as deeds for land are

now allowed to be read in evidence. All real estate acquired by any corporation

under and pursuant to the provisions of this chapter for its purposes shall be
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deemed to be acquired for the public use. But if the court shall refuse to con-

demn the land, or any portion thereof, to the use of such corporation, then, and
in that event, the money paid into court, or so much thereof as shall be adjudged,

shall be refunded to the corporation. And the corporation shall have no right to

hold said land not condemned, but shall surrender the possession of the same on

demand, to the owner or owners, or his or their agent or attorney. And the court

or judge shall have full power and authority to make such orders, judgments and

decrees, and issue such executions and other process as may be necessary to carry

into effect the final judgment rendered in such proceedings. If the amount ad-

judged to be paid the owner of any property condemned under this chapter shall

not be paid within one year after tinal judgment in the proceeding, the right

under the judgment to take the property or rights condemned shall ipso facto

cease and determine, but the claimant under the judgment shall still remain liable

for all amounts adjudged against him except the consideration for the property.

Rev., s. 2.587: Code, s. l!)4(i: 18!).3. c. 14S : 1915, c. 207.

19. Provision for jury trial on exceptions to report. In any action or pro-

ceeding by any railroad or other corporation to acquire rights of way or real

estate for the use of such railroad or corporation, and in any action or proceed-

ing by any city or town to acquire rights of way for streets, any person interested

in the land, or the city, town, railroad or other corporation shall be entitled to

have the amount of damages assessed by the commissioners or jurors heard and
determined upon appeal before a jury of the superior court in term, if upon
the hearing of such appeal a trial by a jury be demanded.

Rev., s. 2.58S : 1893, c, 148.

20. When benefits exceed damage, corporation pays costs. In any case .where

the benefits to the land caused by the erection of the railroad, street railway,

telephone, telegraph, water supply, bridge, or electric power or lighting plant

or other structure, are ascertained to exceed the damages to the land, then the

corporation acquiring the same by right of eminent domain shall pay the costs

of the proceeding except as provided by law, and shall not have a judgment for

the excess of benefits over the damage.

Rev., s. 2.589: 1891. o. 160.

Note. For costs in such proceedings, see Costs, Art. ?,.

21. Title of infants, persons non compos, and trustees without power of sale,

acquired. In case any title or interest in real estate required by any corpora-
tion for its purposes shall be vested in any trustee not authorized to sell, release

and convey the same, or in any infant, idiot, or person of unsound mind, the

superior court shall have power, by a special proceeding, on petition, to author-
ize and empower such trustee or the general guardian or committee of such
infant, idiot, or person of unsound mind, to sell and convey the same to such
corporation, on such terms as may be just ; and in case any such infant, idiot, or

person of unsound mind has no general guardian or committee, the said court

may appoint a special guardian or committee for the purpose of making such
sale, release or conveyance, and may require such security from such general or

special guardian or committee as said court may deem proper. But before any
conveyance or release authorized by this section shall be executed, the terms on
which the same is to be executed shall be reported to the court on oath ; and if
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the court is satisfied that such terms are just to the party interested in such real

estate, the court shall confirm the report and direct the proper conveyance or

release to be executed, which shall have the same effect as if executed by an

owner of said land having legal power to sell and convey the same.

Rev., s. 2590 ; Code, s. 1956 ; 1871-2, c. 138, s. 28.

22. Rights of claimants of fund determined. If there are adverse and con-

flicting claimants to the money, or any part of it, to be paid as compensation for

the real estate taken, the court may direct the money to be paid 'into the said

court by the corporation, and may determine who is entitled to the same and
direct to whom the same shall be paid, and may in its discretion order a refer-

ence to ascertain the facts on which such determination and order are to be

made.

Rev., s. 2591 : Code. s. 1947 : 1871-2, c. 138, s. 19.

23. Attorney for unknown parties appointed; pleadings amended; new com-

missioners appointed. The court shall appoint some competent attorney to

appear for and protect the rights of any party in interest who is unknown or

whose residence is unknown, and who has riot appeared in the proceedings by
an attorney or agent, and shall make an allowance to said attorney for his serv-

ices, which shall be taxed in the bill of costs. The court shall also have power
at any time to amend any defect or informality in any of the special proceedings

authorized by this chapter as may be necessary, or to cause new parties to be

added and to direct such further notices to be given to any party in interest, as

it detms proper; and also to appoint other commissioners in place of any who
shall die, refuse, neglect to serve or be incapable of serving.

Rev., s. 2592 ; Code, s. 194S ; 1871-2, c. 138, s. 20.

24. Court may make rules of procedure in. In all cases of appraisal under
this chapter where the mode or manner of conducting all or any of the proceed-

ings to the appraisal and the proceedings consequent thereon are not expressly

provided for by the statute, the courts before whom such proceedings may be

pending shall have the power to make all the necessary orders and give the

proper directions to carry into effect the object and intent of this chapter, and

the practice in such cases shall conform as near as may be to the ordinary prac-

tice in su.ch courts.

Rev., s. 2.593: Code, s. 1949; 1S71-2. c. 1-38, s. 21.

25. Change of ownership pending proceeding. When any proceedings of ap-

praisal shall have been commenced, no change of ownership by voluntary con-

veyance or transfer of the real estate or other subject matter of the appraisal,

or any interest therein, shall in any manner affect such proceeding, but the

same rhay be carried on and perfected as if no such conveyance or transfer had
been made or attempted to be made.

Rev., s. 2.594 : Code. s. 19.50 ; 1871-2. c. 138, s. 22.

26. Defective title; how cured. If at any time after an attempt to acquire

title by appraisal of damages or otherwise it shall be found tliat the title thereby

attempted to be acquired is defective, the corporation may proceed anew to

acquire or perfect such title in the same manner as if no appraisal had been
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made, and at any stage of such new proceedings the court may authorize the

corporation, if in possession to continue in possession, and if not in possession, to

take possession and use such real estate during the pendency, and until the final

conclusion of such new proceedings, and may stay all actions or proceedings

against the corporation on account thereof, on such corporation paying into court

a sufficient sum or giving security as the court may direct to pay the compensa-

tion therefor when finally ascertained, and in every such case the party interested

in such real estate may conduct the proceedings to a conclusion if the corporation

delays or omits to prosecute the same.

Rev., s. 2595 ; Code, s. 1951 ; 1871-2. c. 138, s. 23.

27. Title to state lands acquired. The secretary of state shall have power to

grant to any railroad company any land belonging to the people of this state

which may be required for the purposes of its road, on such terms as may be

agreed on by them, or such company may acquire title thereto by appraisal, as

in the case of lands owned by individuals; and if any land belonging to a

county or town is required by any company for the purposes of the road, the

county or town officers having the charge of such land may grant such land to

such company for such compensation as may be agreed upon.

Rev., s. 2596; Code, s. 19.55: 1871-2. c. 138; s. 27.

28. Quantity which may be condemned for certain purposes:

1. Right of way of railroad. The width of the land condemned foi" any
railroad shall not be less than eighty feet nor more than one hundred, except

where the road may run through a town, when it may be of less width ; or where
there may be deep cuts or high embankments, when it may be of greater width.

2. Planl-roads, etc. No greater width of land than sixty feet shall be con-

demned for the use of any plankroad, tramroad, canal, street railway or turn-

pike ; or greater width than sixteen feet for the use of any flume.

3. Depot or station^ Xo greater quantity of land than two acres, contig-

uous to any railroad, plankroad, tramroad, turnpike, flume, or canal shall be

condemned at one place for a depot or station.

Rev., s. 2597 ; Code, ss. 1707. 1708. 1709 ; R. C. c. 61, ss. 27, 28, 29 ; 1852, c. 92 ; 1874-5,

c. S3 ; 1907. c. 39.

Note. For the condemnation by a railroad of more than two acres for yard or terminal
facilities, see this chapter, section 4.



CHAPTER 34

ESTATES

1. Fee tail converted into fee simple.
2. Survivorship in joint tenancy abolished

;
proviso as to partnerships.

3. Survivorship among trustees.

4. Limitations on failure of issue.

5. Unborn infant may take by deed or vpriting.

6. "Heirs" construed "children" in certain limitations.

7. Possession transferred to use in certain conveyances.
8. Collateral warranties abolished ; w^arranties by life tenant deemed covenants.
9. Spendthrift trusts.

10. Titles quieted.

11. Remainders to iiersons not in esse or unascertained
;
procedure for sale.

12. Sales of contingent remainders validated.

1. Fee tail converted into fee simple. Every person seized of an estate in

tail shall be deemed to be seized of the same in fee simple; and all sales and
conveyances, made bona fide and for valuable consideration, since the first day
of January, one thousand seven hundred and seventy-seven, by any tenant in

tail in actual possession of any real estate where such estate has been conveyed

in fee simple, shall be good and effectual in law to bar any tenant in tail and
in remainder, of and from all claim, action and right of entry, whatsoever, of, in,

and to such entailed estate, against any purchaser, his heirs, or assigns, now in

actual possession of such estate, in the same manner as if such tenant in tail had
possessed the same in fee simple.

Rev., s. 1578; Code, s. 1325; R. C, c. 43. s. 1; 1784, c. 204, s. 5.

2. Survivorship in joint tenancy, abolished; proviso as to partnership. In

all estates, real or personal, held in joint tenancy, the part or share of any tenant

dying shall not descend or go to the surviving tenant, but shall descend or be

vested in the heirs, executors, or administrators, or assigns respectively of the

tenant so dying, in the same manner as estates held by tenancy in common

:

Provided, that estates held in joint tenancy for the purpose of carrying on and
promoting trade and commerce, or any useful work or manufacture, established

and pursued with a view of profit to the parties therein concerned, are vested in

the surviving partner, in order to enable him to settle and adjust tlie partner-

ship business, or pay off the debts which may have been contracted in pursuit

of the joint business; but as soon as the same is effected, the survivor sliall

account with, and pay, and deliver to the heirs, executors, administrators and
assigns respectively of such deceased partner, all such part, share, and sums of

money as he may be entitled to by virtue of the original agreement, if any,

or according to his share or part in the joint concern, in the same manner as

partnership stock is usually settled between joint merchants and the representa-

tives of their deceased partners.

Rev., s. 1579: Code, s. 1326; R. C, c. 43, s. 2; 1784. c. 204. s. 6.

3. Survivorship among trustees. In all cases wliere only a naked trust not

coupled with a beneficial interest has been created or exists, or shall be created,

and the conveyance is to two or more trustees, the right to perform the trust
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and make estates under the same shall be exercised by any one of such trustees,

in the event of the death of his cotrustee or cotrustees or the refusal or inability

of the cotrustee or cotrustees to perform the trust ; and in cases of trusts herein

named the trustees shall hold as joint tenants, and in all respects as joint tenants

held before the year one thousand seven hundred and eighty-four.

Rev., s. 1580 : 1SS5. c. 327. s. 1.

XoTE. Executors and artiiiinisti'atoi's hold as joint tenants, see Administration. Art. 19.

s. 169.

4. Limitations on failure of issue. Every contingent limitation in any deed

or will, made to depend upon the dying of any person without heir or heirs of

the body, or without issue or issues of the body, or without children, or offspring,

or descendant, or other relative, shall be held and interpreted a limitation to

take effect when such person dies, not having such heir, or issue, or child, or

offspring, or descendant or other relative (as the case may be) living at the

time of his death, or born to him within ten lunar months thereafter, unless the

intention of such limitation be otherwise, and expressly and plainly declared in

the face of the deed or will creating it : Provided, that the rule of construction

contained in this section shall not extend to any deed or will made and executed

before the fifteenth of January, one thousand eight hundred and twenty-eight.

Rev., s. 1581 ; Code. s. 1327 ; R. C, c. 43. s. 3 ; 1827, c. 7.

5. Unborn infant may take by deed or writing. An infant unborn, but in

esse, shall be deemed a person capable of taking by deed or other writing any
estate whatever in the same manner as if he were born.

Rev., s. 1582 ; Code. s. 1.328 : R. C c. 43, s. 4.

6. "Heirs" construed "children" in certain limitations. A limitation by
deed, will, or other writing, to the heirs of a living person, shall be construed

to be to the children of such person, unless a contrary intention appear by the

deed or will.

Rev., s. 1583 : Code, s. 1329 : R. C. c. 43. s. 5.

7. Possession transferred to use in certain conveyances. By deed of bar-

gain and sale, or by deeds of lease and release, or by covenant to stand seized

to use, or deed operating by way of covenant to stand seized to use, or otherwise,

by any manner or means whatsoever it be, the possession of the bargainor,

releasor, or covenanter shall be deemed to be transferred to the bargainee,

releasee, or person entitled to the use, for the estate or interest which such per-

son shall have in the use, as perfectly as if the bargainee, releasee or person
entitled to the use had been enfeoffed at common law with livery of seizin of the
land intended to be conveyed by such deed or covenant.

Rev., s. 1584; Code, s. 1330; R. C, c. 43. s. 6; 27 Hen. VIII. c. 10.

8. Collateral warranties abolished; warranties by life tenants deemed cove-

nants. All collateral warranties are abolished; and all warranties made by any
tenant for life of lands, tenements or hereditaments, the same descending or
coming to any person in reversion or remainder shall be void ; and all such war-
ranties, as aforesaid, shall be deemed covenants only, and bind the covenanter
in like manner as other obligations.

Rev., s. 1587 ; Code, s. 1334 ; R. C, c. 43, s. 10 ; 4 Anne, c. 16, s. 21 ; 1852. c. 16.
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9. Spendthrift trusts. It is lawful for any person l)y deed or will to con-

vey any property, which does not yield at the time of the conveyance a clear

annual income exceeding five hundred dollars, to any other person in trust to

receive and pay the profits annually or oftener for the support and maintenance

of any child, grandchild or other relation of the grantor, for the life of such child,

grandchild or other relation, with remainder as the grantor shall provide; and
the property so conveyed shall not be liable for or subject to be seized or taken

in an,y manner for the debts of such child, grandchild or other relation, whether

the same be contracted or incurred before or after the grant.

Rev., s. 1588; Code, s. 1335; 1871-2, c. 204, s. 1.

10. Titles quieted. An action may be brought by any person against another

who claims an estate or interest in real property adverse to him for the purpose

of determining such adverse claims ; and by. any man or woman against his or

her wife or husband or alleged wife or husband who have not lived together as

man and wife within the two years preceding, and who at the death of such

plaintiff might have or claim to have an interest in his or her estate, and a decree

for the plaintiff shall debar all claims of the defendant in the property of the

plaintiff then owned or afterwards acquired : Provided, that no such relief shall

be granted against such husband or wife or alleged wife or husband, except in

case the summons in said action is personally served on such defendant.

If the defendant in such action disclaim in his answer any interest or estate

in the property, or suffer judgment to be taken against him without answer, the

plaintiff cannot recover costs. In any case in which judgment has been or shall

be docketed, whether such judgment is in favor of or against the person bringing

such action, or is claimed by him, or affects real estate claimed by him, or whether

such judgment is in favor of or against the person against whom such action

may be brought, or is claimed by him, or affects real estate claimed by him, the

lien of said judgment shall be such claim of an estate or interest in real estate

as is contemplated by this section.

Rev., s. 1589; 1893, c. 6; 1903, c. 763: 1907, c. 888.

11. Remainders to persons not in esse or unascertained; procedure for sale.

In all cases where there is a vested interest in real estate, and a contingent

remainder over to persons who are not in being, or when the contingency has

not yet happened which will determine who the remaindermen are, there may
be a sale of the property by a proceeding in the superior court at term time,

which proceeding shall be conducted in the manner pointed out in this section.

Such proceedings may be commenced by summons by any person having a vested

interest in the land, and all persons in esse who are interested in said land, shall

be made parties defendant and served with summons as in other civil actions,

and upon nonresidents or persons whose names and residences are unknown, by
publication as now required by law or such service in lieu of publication as now
provided by law. In cases where the remainder will or may go to minors or

persons under other disabilities, or to persons not in being, or whose names and

residences are not known, or who may in any contingency become interested in

said land, but because of such contingency cannot be ascertained, the judge of

the superior court shall, after due inquiry of persons who are in no way inter-

ested in or connected with such proceeding, designate and appoint some discreet
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person as guardian ad litem to represent such remaindermen, upon whom sum-

mons shall be served as provided by law for other g-uardians ad litem, and it

shall be the duty of such guardian ad litem to defend such actions, and when
counsel is needed to represent him, to make this known to the judge, who shall

by an order give instructions as to the employment of counsel and the payment of

fees. The court shall, if the interest of all parties require or would be materially

enhanced by it, order a sale of such property or any part thereof for reinvest-

ment, either in purchasing or in improving real estate, less expense allowed by
the court for the proceeding and sale, and such newly acquired or improved
real estate shall be held upon the same contingencies and in like manner as was
the property ordered to be sold. The court may authorize the loaning of such

money subject to its approval until such time when it can be reinvested in real

estate.

Rev., s. 1.590 ; 1903, c. 99 ; 1905, c. 548 ; 1907, c. 956 ; 1907, c. 980.

12. Sales of contingent remainders validated. In all cases where property

has been conveyed by deed, or devised by will, upon contingent remainder, execu-

tory devise or other limitation where a judgment of a superior court has been
rendered authorizing the sale of such property discharged of such contingent

remainder, executory devise or other limitation in actions or special proceedings

where all persons in being who would have taken such property if the con-

tingency had then happened were parties, such judgment shall be valid and
binding upon the parties thereto and upon all other persons not then in being:

Provided, that nothing herein contained shall be construed to impair or destroy

any vested right or estate.

Rev., s. 1591 : 190.5, e. 93.

Note. For deeds of revocation of future interests made to persons not in esse, see
Conveyances, Art. 1, s. 6.



CHAPTER 35

EVIDENCE
Art. 1. Statutes.

1. Printed statutes and certified copies evidence.
2. Martin's collection of private acts.

3. Laws of otlier states and foreign countries.
4. Town ordinances certified.

Art. 2. Grants, Deeds, and Wills.

5. Copies certified by secretary of state.

5a. Certified copies of grants and abstracts.

5b. Certified copies of grants and abstracts recorded.
6. Copies certified by clerk of secret^iry of state validated.
7. Copies of grants in Burke.
8. Copies of grants in Moore.
9. Certain deeds dated before 1S35 evidence of due execution.

10. Certilicd (oiiics of maps of Cherokee lands.

11. Certilicd copies of certain surveys and maps obtained from the State of Ten-
nessee.

12. Evidence of title under H. E. McCuUoch grants.
13. Conveyances of certified copies evidence of title under McCulloch.
14. Certified copies of registered instruments evidence.
15. Coinnion snrxc.v of cdntigtious tracts evidence.
16. Certilicd coiiies registered in another county and used in evidence.
17. Deeds and records fluMcof lost, presumed to be in due form.
18. Recitals in tax deeds in Haywood and Henderson.
19. Copies of records from Tyrrell.

20. Records of partition in Duplin.
21. Records of wills in Duplin.
22. Records of deeds and wills in Anson.
23. Records of wills in Brunswick.
24. Copies of wills.

25. Copies of wills in secretary of state's office.

26. Copies of wills recorded in wrong county.
27. Copy of will proved and lost before recorded.
28. Certified copies of deeds and wills from other states.

2p. Copies of lost records in Bladen.

Art. 3. Public Records.

30. Copies of official writings.

31. Authenticated copies of public records.
32. Authenticated copy of record of administrations.

Art. 4. Other Writings in Evidence.

33. Proof by attesting witness not required.
34. Parol evidence to identify land described.
35. Proof of handwriting by comparison.
36. Bills of lading in evidence.

37. Book accounts under ^('>0.

38. Book accounts proved by personal representative.
39. Copies of book accounts in evidence.
40. Itemized and verified accounts.

Art. 5. Life Tables.

41. Mortuary tables as evidence.
42. Present worth of annuities.

.\rt. 6. Competency of Witnesses.

43. Witness not excluded by interest or crime.
44. Parties competent as witnesses.
45. Parties not competent witnesses in certain cases.
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46. A pai-ty to a transaction excluded, when the other party is dead.

47. Executors may testify as to estates in their hands.

48. Communications between attorney and client.

49. Communications between physician and patient.

50. Defendant in criminal case competent but not compellable to testify.

51. Husband and wife as witnesses in civil actions.

52. Husband and wife as witnesses in criminal actions.

Art. 7. Attendaxce of Witnesses.

53. Issue and service of subiwena.

54. Attendance before referee or commissioner.
55. Subpoena duces tecum issued.

56. Subpa?nas and depositions upon removal of cause.

57. Witnesses attend until discharged ; effect of nonattendance.
58. Witnesses exempt from civil arrest.

Abt. 8. Depositions.

59. Manner of taking depositions in civil actions.

60. Notice required for taking depositions.

61. Publication of notice in case of nonresident.

62. Depositions for defendant in criminal actions.

63. Depositions in justices' courts.

64. Depositions before municipal authorities.

65. Depositions in quo warranto proceedings.

66. Commissioner may subpoena witnesses and punish for contempt.
67. Attendance before commissioner enforced.

68. Remedies against defaulting witness before commissioner.
69. Objection to deposition before trial.

70. Deposition not quashed after trial begun.
71. When depositions may be read on the trial.

72. Depositions taken in the state to be used in another state.

Art. 9. Inspection and Production of Writings.

78. Inspection of writings.

74. Production of writings.

75. Admission of genuineness.

Art. 10. Confederate Currency.

76. Scale of depreciation.

Art. 1. Statutes

1. Printed statutes and certified copies evidence. All statutes, or joint reso-

lutions, passed by the general assembly may be read in evidence from the printed

statute book ; or a copy of any act of the general assembly certified by the secre-

tary of state shall be received in evidence in every court.

Rev., ss. 1592. 1.593 : Code. ss. 1339. 1340 ; R. C, c. 44, ss. 4, 5 ; 1826, c. 7.

2. Martin's collection of private acts. Any private act published by Fran-
cis X. Martin, in his collection of private acts, shall be received in evidence in

every court.

Rev., s. 1593 ; Code, s. 1-340 ; R. C. c. 44. s. 5 ; 1826, c. 7, s. 2.

3. Laws of other states or foreign countries. A printed copy of a statute,

or other written law, of another state, or of a territory, or of a foreign country,

or a printed copy of a proclamation, edict, decree or ordinance, by the executive

thereof, contained in a book or publication purporting or proved to have been
published by the authority thereof, or proved to be commonly admitted as

evidence of the existing law, in the judicial tribunals thereof, shall be evidence

of the statute, law, proclamation, edict, decree, or ordinance. The unwritten, or
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common law of another state, or of a territory, or of a foreign country, may be

proved as a fact by oral evidence. The books of the reports of cases, adjudged
in the courts thereof, shall also be admitted as evidence of the unwritten or

common law thereof. And either party may also exhibit a copy of the law of such

state, territory, or foreign country, duly certified by the secretary of state of

this state as having been copied from a printed volume of the laws of such state,

territory or country, on file in the state, or supreme court, library, or in the

offices of the governor or secretary of state.

Rev., s. 1594; Code, s. 1338; E. C, c. 44, s. 3; 1823, c. 1193, ss. 1, 3; C. C. P., s. 360.

Note. See also, s. 2503.

4. Town ordinances certified. In the trial of appeals from mayors' courts,

when the offense charged is the violation of a town ordinance, a copy of the

ordinance alleged to have been violated, certified by the mayor, shall be prima
facie evidence of the existence of such ordinance.

Rev., s. 1595 ; 1899, c. 277, s. 2.

Note. For pleading ordinances and printed ordinances as evidence, see Municipal Cor-
porations, Art. 17, part 2.

Art. 2. Grants, Deeds and Wills

5. Copies certified by secretary of state. Copies of the plots and certificates

of survey, or their accompanying warrants, and all abstracts of grants, which

may be filed in the office of the secretary of state, certified by him as true copies,

shall be as good evidence, in any court, as the original.

Rev., s. 1596; Code, s. 1341; R. C, c. 44, s. 6; 1822, c. 1154.

5a. Certified copies of grants and abstracts. For the purpose of showing

title from the state of North Carolina to the grantee or grantees therein named
and for the lands therein described, duly certified copies of all grants and of

all memoranda and abstracts of grants on record in the office of the secretary

of state, given in abstract or in full, and with or without the signature of the

governor and the great seal of the state appearing upon such record, shall be

competent evidence in the courts of this state or of the United States or of any

territory of the United States, and in the absence of the production of the origi-

nal grant, shall be conclusive evidence of a grant from the state to the grantee

or grantees named and for the lands described therein.

1915, c. 249, s. 1.

5b. Certified copies of grants and abstracts recorded. Duly certified copies

of such grants and of such memoranda and abstracts of grants may be recorded

in the county where the lands therein described are situated, and the records

thereof in such counties or certified copies thereof shall likewise be competent

evidence for the purpose of showing title from the state of North Carolina to

the grantee or grantees named and for the lands described therein.

1915, c. 249, s. 2.

6. Copies of grants certified by clerk of secretary of state validated. All

copies of grants heretofore issued from the office of the secretary of state, duly

certified under the great seal of the state, and to which the name of the secre-

tary has been written or affixed by the clerk of the said secretary of state, are

hereby ratified and approved and declared to be good and valid copies of the

44S
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original grants and admissible in evidence in all courts of this state when duly

registered in the counties in which the land lies; all such copies heretofore

registered in said counties are hereby declared to be lawful and regular in all

respects as if the same had been signed by the secretary of state in person and

duly registered.

Rev., s. 1597: 1901, c. 61.3.

7. Copies of grants in Burke. Copies of grants issued by the state within

the county of Burke prior to the destruction of the records of said county by

General Stoneman in the year one thousand eight hundred and sixty-five, shall

be admitted in evidence in all actions when the same are duly registered; and

when the original grants are lost, destroyed or cannot be found after due search,

it shall be presumed that the same were duly registered within the time pre-

scribed by law, as provided upon the face of original grant.

Rev., s. 1610 : 1901, c. 513.

8. Copies of grants in Moore. Copies of grants for land situated in Moore
County and the counties of which Moore was a part, entered in a book, and the

book being certified under the seal of the secretary of state, shall have the force

and effect of the originals and be evidence in all courts.

Rev., s. 1613 ; 1903, c. 214.

9. Certain deeds dated before 1835 evidence of due execution. In all actions

hereafter instituted in which the title or ownership of any lands situated

in North Carolina is at issue or in dispute, any deed or release, or a duly certified

copy thereof, in which the people of the state of North Carolina are grantees

and bearing date prior to the year one thousand eight hundred and thirty-five

and purporting to have been filed and recorded in the office of the secretary of

state of North Carolina prior to said year and now on file and of record in said

office and executed, or purporting to have been executed by any person or

persons as the representatives or agents or for or on behalf of any society, tribe,

nation or aggregation of persons, whether signed or executed individually or

in their representative capacity, and any such deed or release having been
authorized to be executed by an act of the general assembly of North Carolina

by the properly authorized agents of such society, tribe, nation or aggregation

of persons, shall be prima facie evidence that the person or persons signing or

executing any such deed or release were the properly autliorized agent or agents

of such society, tribe, nation or aggregation of persons. Any recitals, or state-

ments of fact in any such deed or release shall be prima facie evidence of the

truth thereof in any such actions. But this shall not apply to actions pending
on March 3, 1915.

1915, c. 75.

10. Certified copies of maps of Cherokee lands. Certified copies by the sec-

retary of state of the copies, or parts thereof, of the maps of the Cherokee lands

and of the Cherokee Country, as provided for and described in cliapter one

hundred and seventy-five of the laws of one thousand nine hundred and eleven

shall have the same force and effect and be entitled to the same force and effect

as evidence as certified copies of the whole or parts of tlie original maps.

1911, c. 17.5.
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11. Certified copies of certain surveys and maps obtained from the state of

Tennessee. A certified copy of the report of the survey made by the North
Carolina commissioners, McDowell, Vance and Matthews, of that portion of the

state of Tennessee extending from a point on the Virginia line to a point on
the Smokj^ Mountain west of the Pigeon River, as obtained and filed by the

secretary of state under the provisions of chapter one hundred and sixty-two

of the laws of one thoiisand nine hundred and thirteen, shall, when certified

under the hand and seal of the secretary of state, be competent evidence in the

trial of any action in the courts of the state.

1913, s. 162.

12. Evidence of title under H. E. McCulloch grants. In all actions or suits,

wherein it may be necessary for either party to prove title, by virtue of a grant

or grants made by the king of Great Britain or Earl Granville to Henry Mc-
Culloch, or Henry Eustace McCulloch, it shall be sufficient for such party, in

the usual manner, to give evidence of the grant or conveyance from the king

of Great Britain or Earl Granville to the said Henry McCulloch, or Henry
Eustace McCulloch, and the mesne conveyances thereafter, without giving any
evidence of the deed or deeds of release, relinquishment or confirmation of Earl

Granville to the said Henry McCulloch, or Henry Eustace McCulloch, or the

power or powers of attorney by which the conveyances from the said Henry
McCulloch, or Henry Eustace McCulloch, purport to have been made.

Rev., s. 1600; Code, s. 1336; R. C, c. 44, s, 1; 1819, c, 1021.

13. Conveyances or certified copies evidence of title under McCulloch. In

all trials where the title of either plaintiff or defendant shall be derived from
Henry Eustace McCulloch, or Henry McCulloch, out of their tracts number
one and three, it shall not be required of such party to produce, in support of his

title, either the original grant from the crown to the proprietors, or a registered

copy thereof ; but in all such cases the grant or deed executed by such reputed

proprietors, or by his or their lawful attorney, or a certified copy thereof, shall

be deemed and held siifficient proof of the title of such proprietors, in the same
manner as though the original grants were produced in evidence.

Rev., s. 1601 : Code, s, 1337 ; R. C, c. 44, s. 2, 1807, c. 724.

14. Certified copies of registered instruments evidence. A copy of the rec-

ord of any deed, mortgage, power of attorney, or other instrument required or

allowed to be i-egistered, duly authenticated by the certificate and official seal of

the register of deeds of the county where the original or duly certified copy has

been registered, may be given in evidence in any of the courts of the state where

the original of such copy would be admitted as evidence, although the party

offering the same shall be entitled to the possession of the original, and shall not

account for the nonproduction thereof, unless by a rule or order of the coiirt,

made upon affidavit suggesting some material variance from the original in such

registry or other sufficient grounds, such party shall have been previously

required to produce the original, in which case the same shall be produced or its

absence duly accounted for according to the course and practice of the court.

Rev., s. 1.598 ; Code, s. 1251 ; 1893, c. 119, s. 2 ; R. C, c. 37, s. 10; 1846, c. 68, s. 1.

15. Common survey of contiguous tracts evidence. Whenever any person

owns several tracts of land which are contiguous or adjoining, but held under

I
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different deeds and different surveys, it may be lawful for any such person to

have all such bodies of land included in one common survey by running around

the lines of the outer tracts, and thereupon the possession of any part of said land

covered by such common survey shall be deemed and held in law as a possession

of the whole and every part thereof : Provided, that nothing in this section

shall be construed to affect the rights or claims of persons which have already

accrued to any part of said land. In all cases where such common surveys are

made as directed by this section, the same may be recorded and registered as in

cases of deeds, and shall be evidence in like manner.

Rev., s. 1505 ; Code, s. 1277 ; 1869-70, c. .34, ss. 1, 2.

16. Certified copies registered in another county and used in evidence. A
copy from the office of the register of deeds of any county of the record of any
deed, mortgage, power of attorney or other instrument required or allowed to

be registered, duly authenticated by the certificate and official seal of the regis-

ter of deeds of such county, may, upon presentation to the register of deeds of

any other county, be registered without further proof, and the record thereof,

or a duly certified copy of the same, may be given in evidence in any court in

the state where the original of such copy would be admitted as evidence, although

the party offering the same shall be entitled to the possession of the original, and
shall not account for the nonproduetion thereof, unless by a rule or order of the

court, made upon affidavit suggesting some material variance from the original

in such registry or other sufficient grounds, such party shall have been previously

required to produce the original, in which case the same shall be produced or its

absence duly accounted for according to the course and practice of the court.

Rev., s. 1599 ; Code, s. 1253 ; 1893, c. 119, s. 3 ; R. C, c. 37, s. 10 ; 1846, c. 68.

17. Deeds and record thereof lost, presumed to be in due form. Whenever
it is shown in any judicial proceeding, that a deed or conveyance of real estate

has been lost or destroyed, and that the same had been registered, and that the

register's book containing the copy has been destroyed by fire or other accident,

so that a copy thereof cannot be had, it shall be presumed and held, unless the

contents be shown to have been otherwise, that such deed or conveyance trans-

ferred an estate in fee simple, if the grantor was entitled to such an estate at

the time of conveyance ; and that it was made upon sufficient consideration.

Rev., s. 1602 ; Code, s. 1.348; R. C, c. 44, .s. 14; 1854, c. 17.

18. Local : recitals in tax deeds in Haywood and Henderson. In all legal con-

troversies touching lands in the counties of Haywood and Henderson, in which
either party shall claim title under any sale for taxes alleged to have been due
and laid, in and for the year one thousand seven hundred and ninety-six, or any
preceding year, the recital contained in the deed or assurance, made by the

sheriff or other officer conveying or assuring the same, of the taxes having been
laid and assessed, and of the same having remained due and unpaid, shall be

held and taken to be prima facie evidence of the truth of each and every of the

matters so recited.

Rev., s. 1606; Code. s. 1.346; R. C, c. 44, s. 11.

19. Local: copies of records from Tyrrell. Copies of records of the county of

Tyrrell between the years one thousand seven hundred and thirty-five and one
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thousand seven hundred and ninety-nine, when copied in a book and certified to

by the clerk of the superior court of Tyrrell County as to the records of his office

and by the register of deeds as to the records of his office, and deposited in their

respective offices in Washington County, shall be treated in all respects as

original records and received as evidence in all courts of Washington County.

Kev., s. 1012 ; 190.3, c. 199.

20. Local: records of partition in Duplin, The transcripts made by the clerk

of the superior court of Duplin County, in accordance with chapter three hundred
and ninety-five of the laws of one thousand nine hundred and seven, of the

reports of committees relating to the partition of real estate on file in his

office prior and up to the year one thousand eight hundred and fifty-six,

entered and indexed in a book entitled Reports of Committees, A, and the

reports of committees beginning with and subsequent to the year one thousand

eight hundred and fifty-six, entered and indexed in a book entitled Reports of

Committees, B, shall be as competent evidence as are the original reports of the

committees.

1907, c. 395, ss. 3, 4.

21. Local: records of wills in Duplin. The transcripts made by the clerk of the

superior court of Duplin County, in accordance with chapter three hundred
and ninety-five of the laws of one thousand nine hundred and seven, of all

wills and entries of probate and dates of registration appearing on the same,

on file in his office prior and up to the January term of the county court of

Duplin County, one thousand eiglit hundred and thirty, and entered in a

book designated as Record of Wills, A, and duly indexed as provided by
law, shall be as competent evidence in any coiirt as are the originals of such

wills.

1907, c. 395, ss. 1. 2.

22. Local: records of deeds and wills in Anson County. The copies of the deeds

and deed l)ooks and of tlie wills and will books made in Anson Coiinty under the

act of March second, one thousand nine hundred and five, sliail have the same
force and effect as the original deeds and deed books copied and as the original

wills and will books copied, and shall take the place of said original deeds and
deed books and wills and will books as evidence in all court procedure; and
wherever said deed books or will books are ordered or directed to be produced in

court by subpoena or other order of court, the copies made under such act shall

be produced, unless the court shall specially order the production of the original

books, and the copies so produced in court shall have the same validity and effect

and be used for the same purposes, with the same effect as tlie original books.

Rev., s. 1015; 1905, c. OaS, s. 3.

23. Local: record of wills in Brunswick. Under the provisions of chapter one
hundred and six of the laws of one thousand nine hundred and eight, autlior-

izing and directing that all unrecorded wills, dated prior to January first,

one thousand eight hundred and seventy-five, on file in the office of the clerk

of the superior court of Brunswick County, and which have been duly proved

in the form required by law, and bearing the adjudication certificate of the

proper officer, shall be recorded in the book of wills in the^said office and

properly indexed ; that all wills recorded in the minutes of the court of

452
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pleas and quarter sessions or other books of record in said ofifiee shall be tran-

scribed and indexed in the book of wills in said office ; and that all wills recorded

in the office of the register of deeds of said county shall be properly indexed

in the book kept for the purpose in the office of the clerk of the superior court

of the county; the record of any instrument or certified copy thereof, recorded

under the provisions of this act, shall be admitted in evidence in the trial of

any cause, subject to the same rules upon wdiich other wills are admitted.

1908, c. 106.

24. Copies of wills. Copies of wills, duly certified by the proper officer,

may be given in evidence in any proceeding wherein the contents of the will may
be competent evidence.

Rev., s. 1603 ; Code, s. 2175 ; R. C, c. 119, s. 21 ; 1784, c. 225, s. 6.

25. Copies of wills in secretary of state's office. Copies of wills filed or

recorded in the office of the secretary of state, attested by the secretary, may be

given in evidence in any court, and shall be taken as sufficient proof of the devise

of real estate, and are declared good and effectual to pass the estate therein

devised : Provided, that no such will may be given in evidence in any court nor

taken as sufficient proof of the devise unless a certificate of probate appear

thereon.

Rev.. 8. 1607 ; Code, s. 2181 ; R. C, c. 44, s. 12 ; 18.52. c. 172 : 1856-7, c. 22.

26. Copies of wills recorded in wrong counties. Whereas, by reason of the

uncertainty of the boundary lines of many of the counties of the state, wills

have been proved, recorded and registered in the wrong county, whereby titles

are insecure ; for remedy whereof : The registry or duly certified copy of the

record of any will, duly recorded, may be given in evidence in any of the courts

of this state.

Rev., s. 1608; Code. s. 2182: 1858-9. c. 18.

27. Copy of will proved and lost before recorded. When any will which
may have been proved and ordered to be recorded shall have been destroyed

during the late war, before it was recorded, a copy of such will, so entitled to be

admitted to record, though not certified by any officer, shall, when the court

shall be satisfied of the genuineness thereof, be ordered to be recorded, and
shall be received in evidence whenever the original or duly certified exemplifi-

cation would be ; and such copies may be proved and admitted to record under
the same rules, regulations and restrictions as are prescribed in the chapter

entitled Burnt and Lost Records.

Rev., s. 1609 ; Code, s. 2183 ; 1866-7, c. 127.

28. Certified copies of deeds and wills from other states. In cases where
inhabitants of other states or territories, by will or deed, devise or convey prop-

erty situated in this state, and the original will or deed cannot be obtained for

registration in the county where the land lies, or where the property shall be in

dispute, a copy of said will or deed (after the same has been proved and regis-

tered or deposited, agreeable to the laws of the state where the person died or

made the same) being properly certified, either according to the act of congress,

or by the proper officer of the said state or territory, shall be read as evidence.

Rev., s. 1619 ; Code, s. 1344 ; R. C, c. 44, s. 9 : 1802, c. 623.

XoTE. See also. Wills, ss. 20, 21.

453
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29. Copies of lost records in Bladen. The clerk of the superior court of

Bladen County shall transcribe the judgment docket and index books and the

will books in his office, and all other books in said office containing records made
since the year one thousand eight hundred and sixty-eight, and the records so

transcribed shall have the same force and effect as the original records would

have, and shall be received in evidence as the original records and be prim facie

evidence of their correctness, and of the sufficiency of their probate, though the

probates are lost and are not transcribed.

Rev., s. 1611 ; 1895, c. 415 : 1903, c. 65.

Art. 3. Public Kecoeds

30. Copies of official writings. Copies of all official bonds, writings, papers,

or documents, recorded or filed as records in any court, or public office, or lodged

in the office of the governor, treasurer, auditor, secretary of state, attorney

general or adjutant general, shall be as competent evidence as the originals,

when certified by the keeper of such records or Avritings under the seal of his

office, when there is such seal, or under his hand when there is no such seal,

unless the court shall order the production of the original. Copies of the

records of the board of county commissioners shall be evidence when certified

by the clerk of the board under his hand and seal of the county.

Rev., s. 1616 ; Code, ss. 715. 1.342 ; R. C, c. 44, s. 8 ; 1792, c. 368, s. 11 ; 1871-2, c. 91 ; 1869-9.

c. 20. s. 21.

31. Authenticated copies of public records. All copies of bonds, contracts

or other papers relating to or connected with the settlement of any account or

any part thereof between the United States and an individual, or extracts

therefrom when complete on any one subject, or copies from the books or papers

on file, or records of any public office of the state or the United States, shall be

received in evidence and entitled to full faith and credit in any of the courts of

this state when certified to by the chief officer in said office or department to be

true copies and authenticated under the seal of said office or department.

Rev., s. 1617 ; 1891, c. 501.

32. Authenticated copy of record of administration. AVhen letters testa-

mentary or of administration on the goods and chattels of any person deceased,

being an inhabitant in another state or territory, have been granted, or a return

or inventory of the estate has been made, a copy of the record of administration

or of the letters testamentary, and a copy of an inventory or return of the

effects of the deceased, after the same has been granted or made, agreeable to

the laws of the state where the same has been done, being properly certified,

either according to the act of congress or by the proper officer of such state or

territory, shall be allowed as evidence.

Rev., s. 1618 : Code, s. 1343 ; R. C, c. 44, s. 7 : 18.34, c. 4 ; U. S. Rev. Stat., ss. 905, 906.

Art. 4. Other Writings ix Evidexoe

33. Proof by attesting witness not required. It is not necessary to prove

by the attesting witness instruments to the validity of which the attestation

is not requisite, and such instruments may be proved by admission or otherwise
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as if there had been no attesting witness thereto : Provided, that this section

shall not affect the method and manner of proving instruments for registration.

Key., s. 1604 ; 1905, c. 204.

34. Parol evidence to identify land described. In all actions for the pos-

session of or title to any real estate parol testimony may be introduced to

identify the land sued for, and fit it to the description contained in the paper-

writing offered as evidence of title or of the right of possession, and if from this

evidence the jury is satisfied that the land in question is the identical land

intended to be conveyed by the parties to such paper-writing, then such paper-

writing shall be deemed and taken to be sufficient in law to pass such title to

or interest in such land as it purports to pass : Provided, that such paper-

writing is in all other respects sufficient to pass such title or interest.

Rev., s. ie05; 1891, c. 465, s. 1.

Note. For vagrieuess of (le.-;criiitioii in :i deed, see Conveyances, s. '2.

35. Proof of handwriting by comparison. In all trials in this state, when
it may otherwise be competent and relevant to compare handwritings, a com-

parison of a disputed writing with any writing proved to the satisfaction of the

judge to be genuine, shall be permitted to be made by witnesses, and such writ-

ings and the evidence of witnesses respecting the same may be submitted to the

court and jury as evidence of the genuineness or otherwise of the writing in

dispute: Provided, this shall not apply to actions pending on March 5, 1913.

1913, c. 52.

36. Bills of lading in evidence. In all actions by or against common car-

riers in which it shall be thought necessary to introduce in evidence any bills of

lading issued by said common carrier or by a connecting carrier, it shall be

competent to introduce in evidence any paper-writing purporting to be the origi-

nal bill of lading, or a duplicate thereof, upon proof that such paper purporting

to be such bill of lading or duplicate was received in due course of mail from
consignor or agent of said carrier or connecting carrier, or delivered by said

common carrier to the consignee or other person entitled to the possession of the

property for which said paper purports to be the bill of lading : Provided, that

such purported bill of lading shall not be declared to be the 1)ill of lading unless

the said purported bill of lading is first exhibited by the plaintiff or his agent

or attorney to the defendant or its attorney, or its agent upon whom process

may be served, ten days before the trial where the point of shipment is in the

state, and twenty days when the point of shipment is without the state. Upon
such proof and introduction of the bill of lading, the due execution thereof shall

be prima facie established.

1915, c. 287.

37. Book accounts under sixty dollars. AVhen any person shall bring an

action upon a contract, or shall plead, or give notice of, a setoff or counterclaim

for goods, wares and merchandise by him sold and delivered, or for work done
and performed, he shall file his account with his complaint, or with his plea or

notice of setoff or coiinterclaim, and if upon the trial of the issue, or executing

a writ of inquiry of damages in such action, he shall declare upon his oath that

the matter in dispute is a book account, and that he hath no means to prove the
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delivery of any of the articles which he then shall propose to prove by himself

but by this book; in that case such book may be given in evidence, if he shall

make out by his own oath that it doth contain a true account of all the dealings,

or the last settlement of accounts between himself and the opposing party, and

that all the articles therein contained, and by him so proved were bona fide

delivered, and that he hath given the opposing party all just credits ; and such

book and oath shall be received as evidence for the several articles so proved to

be delivered within two years next before the commencement of the action, but not

for any article of a longer standing, nor for any greater amount than sixty

dollars.

Uev.. s. 1G22 : Code. s. 591 : R. C, e. 15, s. 1 ; 1756. c. 57, ss. 2, 6, 7 : C. C. P., s. 343a.

38. Book accounts proved by personal representative. In all actions where
executors and administrators are parties, such book account for all articles

delivered within two years previous to the death of the deceased may be proved

under the like circumstances, rules and conditions ; and in such case, the executor

or administrator may prove by himself that he found the account so stated on

the books of the deceased ; that there are no witnesses, to his knowledge, capable

of proving the delivery of the articles which he shall propose to prove by said

book, and that he believes the same to be just, and doth not know of any other

or further credit to be given than what is therein mentioned: Provided, that if

two years shall not have elapsed previous to the death of the deceased, the execu-

tor or administrator may prove the said book account, if the suit shall be com-

menced within three years from the delivery of the articles : Provided further,

that whenever by the aforesaid proviso the time of proving a book account in

manner aforesaid is enlarged as to the one party, to the same extent shall be

enlarged the time as to the other party.

Rev., s. 1(>23 : Co(U>, s. .592 ; U. C. c. 1.5, s. 2 : 175fi, c. 57, s. 2 ; 1796, c. 465 ; C. C. P., s. 34.3b.

39. Copies of book accounts in evidence. A copy from the book of accounts

proved in manner above directed may be given in evidence in any such action

or setoff as aforesaid, and shall be as available as if such book had been produced,

unless the party opposing such proof shall give notice to the adverse party or

his attorney, at the joining of the issue, or ten days before the trial, that he will

require the book to be produced at the trial ; and in that case no such copy shall

be admitted as evidence.

Roy., .s. 1624 : Code, s. .593 ; R. C, c. 15, s. 3 ; 1756, c. 57, s. 3 ; C. C. P., s. 343c.

40. Itemized and verified accounts. In any actions instituted in any court

of this state upon an account for goods sold and delivered, for services ren-

dered, or labor performed, or upon any oral contract for money loaned, a verified

itemized statement of such account shall be received in evidence, and shall be

deemed prima facie evidence of its correctness.

Rev., s. 1625 : 1897, c. 480 ; 1917, c. 32.

Art. 5. Life Tables

41. Mortuary tables as evidence. Whenever it is necessary to establish the

expectancy of continued life of any person from any period of such person's

life, whether he be living at the time or not, the table hereto appended shall be

received in all courts and by all persons having power to determine litigation

456
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as evidence, with other evidence as to the health, constitution and habits of such

person, of such expectancy represented by the figures in the cohxmns headed

by the words "completed age" and "expectation" respectively:

Completed Age Expectatwn Completed Age Expectation

10 43.7
,

53 18.8

11 48.1 54 18.1

12 47.4 55 17.4

13 46.8 56 16.7

14 46.2 57 16.1

15 45.5 58 _^ J 15.4

16 44.9 59 14.7

17 44.2 60 14.1

18 43.5 61 13.5

19 42.9 62 12.9

20 42.2 63 12.3

21 41.5 64 11.7

22 40.9 05 11.1

23 40.2 66 10.5

24 39.5 67 10.0

25 38.8 68 9.5

26 38.1 ' 69 9.0

27 37.4 70 8.5

28 36.7 71 8.0

29 36.0 72 7.6

30 35.3 73 7.1

31 34.6 74 6.7

32 33.9 75 6.3

33 33.2 76 5.9

34 32.5 77 5.5

35 31.8 78 5.1

36 31.1 79 4.8

37 30.4 80 4.4

38 29.6 81 4.1

39 28.9 82 3.7

40 L 28.2 83 3.4

41 27.5 84 3.1

42 26.7 85 2.8

43 26.0 86 2.5

44 25.3 87 2.2

45 24.5 88 1.9

46 23.8 89 1.7

47 23.1 90 1.4

48 22.4 91 1.2

49 21.6 92 1.0

50 20.9 93 .8

51 20.2
: 94 .6

52 19.5
:

95

Eev., s. 1626 ; Code, s. 1352 ; 1883, c. 225.
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42. Present worth of annuities. Whenever it is necessary to establish the

present worth or cash value of an annuity to a person, payable annually during
his life, such present worth or cash value may be ascertained by the use of the

following table in connection with the mortuary tables established by law, the

first column representing the number of years the annuity is to run and the sec-

ond column representing the present cash value of an annuity of one dollar for

such number of years, respectively:

No. of Years Cash Value of
\

No. of Yeats Cash Value of
Annuity is of the An- \ Annuity is of the An-

to Bun nuity of $1
]

to Ru7i nuity of $1

1 $ 0.943 ! 26 13.003

2 1.833 , 27 13.211

3 2.673 i 28 13.406

4 3.465
I

29 13.591

5 4.212
!

30 13.765

6 4.917
'

31 13.929

7 5.582 32 14.084

8 6.209 ! 33 14.230

9 6.801 ' 34 14.368

10 7.360 ! 35 14.498

11 7.886 ' 36 14.621

12 8.383
;

37 14.737

13 8.852 I 38 14.846

14 9.295 : 39 14.949

15 9.712
i

40 15.046

16 10.106 i 41 15.135

17 10.477
^

42 15.219

18 10.827
j

43 15.299

19 11.158 I 44 15.371

20 11.469 45 15.445

21 11.764 I 46 15.514

22 12.042 ; 47 15.579

23 12.304 ;
48 15.641

24 12.550 I 49 15.699

25 12.783 ! 50 15.754

The present cash value of the annuity for a fraction of a year may be ascer-

taine-d as follows : Multiply the difference between the cash value of the annui-

ties for the preceding and succeeding full j^ears by the fraction of the year in

decimals and add the sum to the present cash value for the preceding full year.

When a person is entitled to the use of a sum of money for life, or for a given

time, the interest thereon for one year may be considered as an annuity and the

present cash value be ascertained as herein provided.

Rev., s. 1627 ; 1905, c. 347.

Art. 6. Coaipetenoy of Wita^esses

43. Witness not excluded by interest or crime. No person offered as a

witness shall be excluded by reason of incapacity from interest or crime, from
giving evidence either in person or by deposition, according to the practice of
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the court, on the trial of any issue joined, or of any matter or question, or on

any inquiry arising in any suit or proceeding, civil or criminal, in any court, or

before any judge, justice, jury or other person having, by law, authority to hear,

receive and examine evidence; and every person so offered shall be admitted to

give evidence, notwithstanding such person may or shall have an interest in the

matter in question, or in the event of the trial of the issue, or of tlie suit or other

proceeding in which he is offered as a witness. This section shall not be con-

strued to apply to attesting witnesses to wills.

Rev., s. 1628 ; Code, ss. .589, 13.50 ; C. C. P.. c. 342 ; 18G6, c. 43, ss. 1. 4 ; 1869-70, c. 177 ;

1871-2, c. 4.

44. Parties competent as witnesses. On the trial of any issue, or of any

matter or question, or on any inquiry arising in any action, suit or other pro-

ceeding in court, or before any judge, justice, jury or other person having, by
law, authority to hear and examine evidence, the parties themselves and the

person in whose behalf any suit or other proceeding may be brought or defended,

shall, except as otherwise provided, be competent and compellable to give evi-

dence, either viva voce, or by deposition, according to the practice of the court,

in behalf of either or any of the parties to said action, suit or other proceeding.

Nothing in this section shall be construed to apply to any action or other pro-

ceeding in any court instituted in consequence of adultery, or to any action for

criminal conversation.

Rev., s. 1&30 ; Code, s. 1351 : 1866. c. 43, ss. 2, 3.

45. Parties not competent witnesses in certain cases. No person who is

or shall be a party to an action founded on a judgment rendered before the first

day of August, one thousand eight liundred and sixty-eight, or on any bond
executed prior to said date, or the assignor, endorser or any person who has

at the time of the trial, or ever has had any interest in such judgment or bond,

shall be a competent witness on the trial of such action ; but this section shall not

apply to the trial of any action commenced before the first day of August, one

thousand eight hundred and sixty-eight, nor to the trial of any action in which
the defendant therein relies upon the plea of payment in fact, or pleads a coun-

terclaim' and also introduces himself as a witness to establish the truth of such
plea, but in all such cases the rules of evidence shall prevail as in other cases.

Rev., s. 16.33; Code, s. .580; C. C. P.. s. 3-33; 1879, c. 183: 1883. c. 310. ss. 1, 2.

46. A party to a transaction excluded, when the other party is dead. Upon
the trial of an action, or the hearing upon the merits of a special proceeding,

a party or a person interested in the event, or a person from, through or under
whom such a party or interested person derives his interest or title l)y assign-

ment or otherwise, shall not be examined as a witness in his own behalf or interest,

or in behalf of the party succeeding to his title or interest against the execxitor,

administrator or survivor of a deceased person, or the committee of a lunatic, or a

person deriving his title or interest from, through or under a deceased person or

lunatic, by assignment or otherwise, concerning a personal transaction or com-
munication between the witness and the deceased person or lunatic ; except where
the executor, administrator, survivor, committee or person so deriving title or

interest is examined in his own behalf, or the testimony of the lunatic or deceased

person is given in evidence concerning the same transaction or communication.
Rev., s. 1631 ; Code, s. 590 ; C. C. P., s. 343.
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47. Executors may testify as to estate in their hands. In all actions now
pending or which may be hereafter instituted upon judgments rendered before

the first day of August, one thousand eight hundred and sixty-eight, or upon
any bond or promissory note under seal executed prior to said date, wherein

a reference has been or may be ordered by the court to ascertain the condition

or state of the assets belonging to the estate of any deceased debtor in the hands
of his administrator or executor, who is or may be defendant in such actions, it

shall be competent for the defendant administrator or executor of such deceased

debtor to testify and be examined as a witness in his own behalf concerning his

administration upon the estate of his intestate or decedent. When in such eases

the defendant administrator or executor testifies or is examined as a witness in

his own behalf, it shall also be competent for the plaintiff to testify and be

examined in the same in regard to such administration.

Rev., s. 1&32 ; 1885. c. 361.

48. Communications between attorney and client. In cases where fraud

upon the state is charged it shall not be a sufficient cause to excuse any one

from imparting any evidence or information legally required of him, because he

came into the possession of such evidence or information by his position as

counsel or attorney before the consummation of such fraud, and any person

refusing for such cause to answer any qiiestion when legally required so to do

shall be guilty of contempt, and punished at the discretion of the court or other

body demanding such information : Provided, that it shall not be competent

to introduce any admissions thus made on the trial of any persons making the

same.

Uev., s. 1620; Code, s. 1349; 1874-5, c. 213.

49. Communication between physician and patient. No person, duly author-

ized to practiced physic or surgery, shall be required to disclose any informa-

tion which he may have acquired in attending a patient in a professional char-

acter, and which information was necessary to enable him to prescribe for such

patient as a physician, or to do any act for him as a surgeon : Provided, that the

presiding judge of a superior court may compel such disclosure, if in his opinion

the same is necessary to a proper administration of justice.

Rev., s. 1621 : 1885, c. 159.

50. Defendant in a criminal action competent but not compellable to tes-

tify. In the trial of all indictments, complaints, or other proceedings against

persons charged with the commission of crimes, offenses or misdemeanors, the

person so charged is, at his own request but not otherwise, a competent witness,

and his failure to make such request shall not create any presumption against

him. But every such person examined as a witness shall be subject to cross-

examination as other witnesses. Except as above provided, nothing in this

section shall render any person, who in any criminal proceeding is charged with

tlie commission of a criminal offense, competent or compellable to give evidence

against himself, nor render any person compellable to answer any question

tending to criminate himself.

Rev., ss. 1634, 1635: Code, ss. 1353, 1.3.54; 1881, c. 89, s. 3; 1881, c. 110. ss. 2, 3; 1856-7,

c. 23 ; 1866. c. 43. s. 3 ; 1868-9, c. 209. s. 4.
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51. Husband and wife as witnesses in civil actions. In any trial or inquiry

in any suit, action or proceeding in any court, or before any person having,

by law or consent of parties, authority to examine witnesses or hear evidence,

the husband or wife of any party thereto, or of any person in whose behalf any

such suit, action or proceeding is brought, prosecuted, opposed or defended,

shall, except as herein stated, be competent and compellable to give evidence, as

any other witness on behalf of any party to such suit, action or proceeding.

Nothing herein shall render any husband or wife competent or compellable to

give evidence for or against the other in any action or proceeding in consequence

of adultery, or in any action or proceeding for divorce on account of adultery

(except to prove the fact of marriage), or in any action or proceeding for or on

account of criminal conversation. No husband or wife shall be compellable to

disclose any confidential communication made by one to the other during their

marriage.

Rev., s. 1(«6 : Code, s. 588 ; C. C. P.. s. 341 ; 18G6. c. 4.5. ss. H. 4.

52. Husband and wife as witnesses in criminal actions. The husband or

wife of the defendant, in all criminal actions or proceedings, shall be a compe-

tent witness for the defendant, but the failure of such witness to be examined

shall not be used to the prejudice of the defense. Every such person examined

as a witness shall be subject to be cross-examined as are other witnesses. No
husband or wife shall be compellable to disclose any confidential communication

made by one to the other during their marriage. Nothing herein shall render

any husband or wife competent or compellable to give evidence against each other

in any criminal action or proceeding, except to prove the fact of marriage in

case of bigamy, and except that in all criminal prosecutions of a husband for an
assault and battery upon his wife, or for abandoning his wife, or for neglecting

to provide for her support, it shall be lawful to examine the wife in behalf of the

state against the husband.

Rev., ss. 1G.34. 1635, 16.36; Code, ss. 588. 13.53, 1354; 18.56-7, c. 23: 1866, c. 43; 1868-9, c.

209 ; 1881. c. 110.

•Virr. 7. Attexhaxce of Witness

53. Issue and service of subpoena. In obtaining the testimony of witnesses

in causes depending m the superior, criminal and inferior courts, the following

rules shall be observed in practice, to wit

:

In suits where witnesses are to appear at any court, the clerk at the instance

of a party shall issue a subpoena, directed to the sheriff or other officer of the

county where such witnesses reside, naming the time and place for their appear-
ance, the names of the parties to the suit wherein the testimony is to be given,

and the party at whose instance they are summoned. Every subpoena made
returnable immediately shall be issued only in term time, and shall be per-

sonally served on the witness therein named. A copy of every subpoena issued

by the clerk in vacation, in ease any witness therein named is not to be found,

may be left at his usual place of residence ; and such copy certified by the sheriff

or other officer, and left as aforesaid, shall be deemed a legal summons, and the

person therein named shall be bound to appear in the same manner as if per-

sonally summoned.
Rev., s. 1&39; Code, s. 13.55; R. C, c. 31. s. 59: 1777, c. 115. s. .30.

Note. For subpo'iia issued by party or attorney, see Civil Procedure, s. 521.
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54. Attendance before referee or commissioners. In all cases not otherwise

provided for, when witnesses are required to attend any court, commission, ref-

eree, order of survey, or jury of view, a summons shall be issued by the clerk of

the court, at the request of either party, naming the day and place when and
where they are to appear, the names of the parties to the suit, and in whose behalf

summoned.
nev., s. 1640: Code, s. 1.366; R. C, c. .31, s. 68; 1805, c. 685, ss. 1, 2.

55. Subpoena duces tecum issued. In all causes depending in any court,

in which the production of an original paper, lodged in any of the public offices

of the state, or in any office of any court, shall become necessary, the court may
issue the process of subpoena duces tecum, requiring such persons who hold said

offices to attend the court with such original paper, in like manner and under
the same penalties as witnesses are required in cases of subpoena to testify.

Rev., s. 1641 ; Code, s. 1372 ; R. C, c. .31, s. 81 ; 1797. c. 476.

56. Subpoenas and depositions upon removal of cause. AVhen any cause shall

be removed from the superior court of one county to that of another, after the

order of removal, depositions may be taken in the cause, and subpceuas for the

attendance of witnesses and commissions to take depositions may issue from
either of the said courts, under the same niles as if the cause had been originally

commenced in the court from which the subpoenas or commissions issued.

Rev., s. 1648 ; Code, s. 1371 ; R. C, c. 31, s. 72 ; 1810, c. 787 ; 1832, c. 8.

57. Witnesses attend until discharged; effect of nonattendance. Every wit-

ness, being summoned to appear in any of the said courts, in manner before

directed, shall appear accordingly, and continue to attend from term to term
until discharged, when summoned in a civil action or special proceeding, by the

court or the party at whose instance such witness shall be summoned, or when
summoned in a criminal prosecution, until discharged by the court, the prosecut-

ing officer, or the party at whose instance he was summoned ; and in default

thereof shall forfeit and pay, in civil actions or special proceedings, to the party

at whose instance the subpoena issued, the sum of forty dollars, to be recovered

by motion in the cause, and shall be further liable to his action for the full

damages which may be sustained for the want of such witness's testimony; or

if summoned in a criminal prosecution shall forfeit and pay eighty dollars for

the use of the state, or the party summoning him. If the civil action or special

proceeding shall, in the vacation, be compromised and settled between the par-

ties, and the party at whose instance such witness was summoned should omit

to discharge him from further attendance, and for want of such discharge, he

shall attend the next term, in that case the witness, upon oath made of the facts,

shall be entitled to a ticket from the clerk in the same manner as other witnesses,

and shall recover from the party, at whose instance he was summoned, the

allowance which is given to witnesses for their attendance, with costs.

No execution shall issue against any defaulting witness for the forfeiture

aforesaid, but after notice made known to him to show cause against the issuing

thereof; and if sufficient cause be shown of his incapacity to attend, execution

shall not issue, and the witness shall be discharged of the forfeiture withoiit
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costs; but otherwise the court shall, on motion, award execution for the for-

feiture against the defaulting witness.

Rev., s. 164.3 ; Code, s. 1356 ; R. C, c. 31, ss. 60, 61, 62 ; 1777, c. 115, ss. 37, 38, 43 ; 1799,

c. 528 ; 1801, c. 591.

58. Witnesses exempt from civil arrest. Every witness shall be exempt

from arrest in civil actions or special proceedings during his attendance at any

court, or before a commissioner, arbitrator, referee or other person authorized to

command the attendance of such witness, and during the time such witness is

going to and returning from the place of such attendance, allowing one day for

every thirty miles such witness has to travel to and from his place of residence.

Rev., s. 1644 ; Code, s. 1367 ; R. C. c. 31, s. 70 ; 1777, c. 115, s, 44.

Art. 8. Depositions

59. Manner of taking depositions in civil actions. Auy party in a civil

action or special proceeding, upon giving notice to the adverse party or his

attorney as provided by law, may take the depositions of persons whose evidence

he may desire to use, without any special order therefor, unless the witness shall

be beyond the limits of the United States.

Depositions shall be taken on commission, issuing from the court and under

the seal thereof, by one or more commissioners, who shall be of kin to neither

party, and shall be appointed by the clerk; or depositions may be taken by

a notary public of this state or of any other state or foreign country, without

a commission issuing from the court.

Depositions shall be subscribed and sealed up by the commissioners or notary

public, and returned to the court, the clerk whereof or the judge holding the

court, if the clerk is a party to the action, shall open and pass upon the same,

after having first given the parties or their attorneys not less than one day's

notice; and all such depositions, when passed upon and allowed by the clerk,

without appeal, or by the judge upon appeal from the clerk's order, or by the

judge holding the court, when the clerk is a party to the action, shall be deemed
legal evidence, if the witness be competent.

Rev., s. 1652; Code, s. 1357; 1911. c. 158: R. C, c. 31, s. 63; 1893, c. 360; 1881, c. 279.

60. Notice required for taking depositions. In taking depositions in civil

actions or special proceedings, written notice of the time and place of taking

a deposition, specifying the name of the witness, must be served by the party at

whose instance it is taken upon the adverse party or his attorney. The time for

serving such notice shall be as follows : Three entire days when the party

notified resides within ten miles of the place where the deposition is to be taken

;

in other cases, where the party notified resides in the state, one day more for

every additional twenty miles, except where the deposition is to be taken within

ten miles of a railway in running operation in the state, when one day only

shall be given for every hundred miles of railway to the place where the deposi-

tion is to be taken. When a deposition is to be taken beyond the state, ten days
notice of the taking thereof shall be given, when the person whose deposition is

to be taken resides within ten miles of a railway connecting with a line of rail-

way within twenty miles of the place where the person notified resides. In

other cases, where there are no railways running as abo^'e specified, twenty days
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notice shall be given. When objection is taken to the reading of any such depo-

sition, upon the ground that there are no railways or connecting railways to

and from the points specified in this section, or that the notice given had other-

wise been actually insufficient, it shall devolve upon the party objecting to satisfy

the court of the truth of his allegation.

Kev.. s. 1652 ; Code, s. 1.357 ; 1S81. c. 279.

61. Publication of notice in case of nonresident. Instead of the notice served

upon the adverse party or his attorney in taking depositions in civil actions or

special proceedings, when the adverse party is a nonresident and has no attorney

of record, it shall be sufficient to publish notice to the adverse party in some
newspaper published in the county where the action is pending, or if no news-

paper is published in such county, then in some newspaper in the judicial dis-

trict, for three consecutive weeks, giving the time and place of taking the deposi-

tion and specifying the name of the witness. And when the adverse party is

a nonresident and service of notice cannot be had upon him or his attorney in

this state, then one publication of notice to open such deposition shall be suffi-

cient notice.

191o. c. 137.

62. Depositions for defendant in criminal actions. In all criminal actions,

hearings and investigations, it shall be lawful for the defendant in any such

action to make affidavit before the clerk of the superior court of the county in

which said action is pending, that it is important for the defense that he have the

testimony of any person, whose name must be given, and that such person is so

infirm, or otherwise physically incapacitated, or nonresident of this State, that

he cannot procure his attendance at the trial or hearing of said cause. Upon the

filing of such affidavit, it shall be the duty of the clerk to appoint some respon-

sible person to take the deposition of such witness, which deposition may be read

in the trial of such criminal action under the same rules as now apply by law to

depositions in civil actions: Provided, that the solicitor or prosecuting attorney

of the district, county or town in which such action is pending, have ten days

notice of the taking of such deposition, who may appear in person or by repre-

sentative to conduct the cross-examination of such witness. This section shall

not apply to the taking of depositions in courts of justices of the peace.

Rev., s. 1G52: Code, s. 1.357: 1891. c. 522: 1898. c. 80: 1915. c. 251.

63. Depositions in justices' courts. Any party in a civil action before a

justice of the peace may take the depositions of all persons whose evidence he

may desire to use in the action ; and to do so, he may apply to the clerk of the

superior court for a commission to take the same, and shall proceed in all things

in taldng such depositions as if such action was pending in the superior court.

When any such depositions are returned to the clerk, they shall be opened and

passed upon by the clerk, and delivered to the justice of the peace, before whom
the trial is to be had; and the reading and using of said depositions shall con-

form to the rules of the superior court.

Ucv.. s. \CAC>: Code. s. 1.359: 1S72-.3. e. .3.3.

64. Depositions before municipal authorities. Any board of aldermen, board

of town or county commissioners or any person interested in any proceeding,
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investigation, hearing or trial before such board, may take the depositions of all

persons whose evidence may be desired for use in said proceeding, investigation,

hearing or trial; and to do so, the chairman of such board or such person may
apply in person or by attorney to the superior court clerk of that county in

which such proceeding, investigation, hearing or trial is pending for a com-

mission to take the same, and said clerk, upon such application, shall issue such

commission; and the notice and proceedings upon the taking of said depositions

shall be the same as provided for in civil actions ; and if the person upon whom
the notice of the taking of such deposition is to be served is absent from or can-

not after due diligence be found within this state, but can be found within the

county in which the deposition is to be taken, then, and in that case, said notice

shall be personally served on such person by the commissioner appointed to take

such deposition ; and when any such deposition is returned to the clerk it shall

be opened and passed upon by him and delivered to such board, and the reading

and using of such deposition shall conform to the rules of the superior court.

Rev., s. 165.3 ; 1889, c. 151.

65. Depositions in quo warranto proceedings. In all actions for the pur-

pose of trying the title to the office of clerk of the superior court, register of

deeds, county treasurer or sheriff of any county, it shall be competent and
lawful to take the deposition of witnesses before a commissioner or commis-

sioners to be appointed by the judge of the district wherein the case is to be

tried, or the judge holding the court of said district, or the clerk of the court

wherein the case is pending, under the same rules as to time of notice and as to

the manner of taking and tiling the same as is now provided by law for the

taking of depositions in other cases; and such depositions, when so taken, shall

be competent to be read on the trial of such action, without regard to the place

of residence of such witness or distance of residence from said place of trial

:

Provided, that the provisions of this section shall not be construed to prevent

the oral examination, by either party on the trial, of such witnesses as they

may summon in their behalf.

Rev., s. 1654 ; 1889, c. 42S.

66, Commissioner may subpoena witness and punish for contempt. Com-
missioners to take depositions appointed by the courts of this state, or by the

courts of the states or territories of the United States, arbitrators, referees, and all

persons acting under a commission issuing from any court of record in this state,

are hereby empowered, they or the clerks of the courts respectively in this state,

to which such commission shall be returnable, to issue subpoenas, specifying the

time and place for the attendance of witnesses before them, and to administer

oaths to said witnesses, to the end that they may give their testimony. And any
witness, appearing before any of the said persons, and refusing to give his testi-

mony on oath touching such matters as he may be lawfully examined unto,

shall be committed, by warrant of the person before whom he shall so refuse,

to the common jail of the county, there to remain until he may be willing to give

his evidence ; which warrant of commitment shall recite what authority the per-

son has to take the testimony of such witness, and the refusal of the witness to

give it.

Rev., s. 1649; Code. s. 1.362; R. C, c. 31, s. 64; 1777, c. 115. s. 42; 1805, c. 68.5, ss. 1, 2;
1848, c. 66 ; 18.50. c. 188.

30 465
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67. Attendance before commissioner enforced. The sheriff of the county
where the witness may be, shall execute all such subpoenas, and make due return

thereof before the commissioner, or other person, before whom the witness is to

appear, in the same manner, and under the same penalties, as in case of process

of a like kind returnable to court; and when the witness shall be subpoenaed

five days before the time of his required attendance, and shall fail to appear
according to the subpoena and give evidence, the default shall be noted by the

commissioner, arbitrator, or other person aforesaid; and in case the default be

made before a commissioner acting under authority from courts without the

state, the defaulting witness shall forfeit and pay to the party at whose instance

he may be subpoenaed fifty dollars, and on the trial for such penalty, the sub-

poena issued by the commissioner, or other person, as aforesaid, with the indorse-

ment thereon of due service by the officer serving the same, together with the

defaiilt noted as aforesaid and indorsed on the subpoena, shall be prima facie

evidence of the forfeiture, and sufficient to entitle the plaintiff to judgment for

the same, unless the witness may show his incapacity to have attended.

Kev., s. 16.50 ; Code. s. 1.36.3 ; R. C. c. .31, s. 65 ; 1848, c. 66. s. 2 ; 1850, c. 188, ss. 1. 2.

68. Remedies against defaulting witness before commissioner. But in case

the default be made before a commissioner, arbitrator, referee or other person,

acting under a commission or authority from any of the courts of this state,

then the same shall be certified under his hand, and returned with the subpoena

to the court by which he was commissioned or empowered to take the evidence

of such witness; and thereupon the court shall adjudge the defaulting witness

to pay to the party at whose instance he was summoned, the sum of forty dollars

;

but execution shall not issue therefor until the same be ordered by the court,

after such proceedings had as shall give said witness an opportunity to show
cause, if he can, against the issuing thereof.

Rev., s. 1651 ; Code, s. 1.364; R. C, c. 31, s. 66: 1850. c. 188, s. 2.

69. Objection to deposition before trial. At any time before the trial, or

hearing of an action or proceeding, any party may make a motion to the judge
or court to reject a deposition for irregularity in the taking of it, either in whole

or in part, for scandal, impertinence, the incompetency of the testimony, for

insufficient notice, or for any other good cause. The objecting party shall state

his exceptions in writing.

Rev., s. 1648; Code. s. 1.361 ; 1805, c. .312; 190.3. e. 1.32; 1S09-70, c. 227. ss. 13, 17.

70. Deposition not quashed after trial begun. No deposition shall be

quashed, or rejected, on objection first made after a trial has begun, merely
because of an irregularity in taking the same, provided it shall appear that the

party objecting had notice that it had been taken, and it was on file long enough
before the trial to enable him to present his objection.

Rev., s. 1647; Code. s. 1360; 1869-70, c. 227. s. 12.

71. When deposition may be read on the trial. Every deposition taken

and returned in the maimer provided by law may be read on the trial of the

action or proceeding, or before any referee, in the following eases, and not

otherwise

:

1. If the witness is dead, or has become insane since the deposition was taken.

466
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2. If the witness is a resident of a foreign country, or of another state, and is

not present at the trial.

3. If the witness is confined in a prison outside the county in which the trial

takes place.

4. If the witness is so old, sick or infirm as to be unable to attend court.

5. If the witness is the president of the United States, or the head of any
department of the federal government, or a judge, district attorney, or clerk of

any court of the United States, and the trial shall take place during the term of

such court.

6. If the witness is the governor of the state, or the head of any department

of the state government, or the president of the university, or the head of any
other incorporated college in the state, or the superintendent or any physician

in the employ of any of the hospitals for the insane for the state.

7. If the witness is a justice of the supreme court, or a judge, presiding

officer, clerk or solicitor of any court of record, and the trial shall take place

during the term of such court.

8. If the witness is a member of the congress of the United States, or a mem-
ber of the general assembly, and the trial shall take place during a session of the

body of which he is a member.
9. If the witness has been duly summoned, and at the time of the trial, is out of

the state, or is more than seventy-five miles by the usual public mode of travel

from the place where the court is sitting, without the procurement or consent of

the party offering his deposition.

Rev., s. 1&45; Code. s. 1.358; R. C. c. 31, s. 63; 1777. c. 115. ss. 39, 40, 41; 1803, c. 633;
1828, c. 24, ss. 1, 2 : 1836, c. 30 ; 1860-70, c. 227, s. 11 : 1881, e. 279. ss. 1,3; 1905, c. 366.

72. Depositions taken in this state to be used in another state:

i. By whom obtained. In addition to the other remedies prescribed by
law, a party to an action, suit or special proceeding, civil or criminal, pending

in a court without the state, either in the United States or any of the posses-

sions thereof, or any foreign country, may obtain by the proceedings prescribed

by this section, the testimony of a witness and in connection therewith the

production of books and papers within the state to be used in the action, suit

or special proceeding.

2. Application filed. Where a commission to take testimony within the

state has been issued from the court in which the action, suit or special pro-

ceeding is pending, or where a notice has been given, or any other proceed-

ing has been taken for the purpose of taking the testimony within the state

pursuant to the laws of the state or country wherein the court is located, or

pursuant to the laws of the United States or any of the possessions thereof,

if it is a court of the United States, the person desiring such testimony, or the

production of papers and documents, may present a verified petition to any
justice of the supreme court or judge of the superior court, stating generally the

nature of the action or proceeding in which the testimony is sought to be taken,

and that the testimony of the witness is material to the issue presented in such

action or proceeding, and he shall set forth the substance of or have annexed to

his petition a copy of the commission, order, notice, consent or other authority

under which the deposition is taken. In case of an application for a subpoena

to compel the production of books or papers, the petition shall specify the par-
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ticular books or papers, the production of which is sought, and show that such

books or papers are in the possession of or under the control of the witness and
are material upon the issues presented in the action or special proceeding in

which the deposition of the witness is sought to be taken.

S. Subpoena, issued. Upon the filing of such petition, if the justice of the

supreme court or judge of the superior court is satisfied that the application

is made in good faith to obtain testimony within the provisions of this section,

he shall issue a subpoena to the witness, commanding him to appear before the

commissioner named in the commission, or before a commissioner within the

state, for the state, territory or foreign country in which the notice was given

or the proceeding taken, or before the officer designated in the commission,

notice or other paper, by his title or office, at a time and place specified in the

subpoena, to testify in the action, suit or special proceeding. AVhere the sub-

poena directs the production of books or papers, it shall specify the particular

books or papers to be produced, and shall specify whether the witness is required

to deliver sworn copies of such books or papers to the commissioner or to pro-

duce the original thereof for inspection, but such books and original papers shall

not be taken from the witness. This subpoena must be served upon the witness

at least two days, or, in case of a subpoena requiring the production of books or

papers, at least five days before the day on which the witness is commanded to

appear. A party to an action or proceeding in which a deposition is sought to

be taken, or a witness subpoenaed to attend and give his testimony, may apply

to the court issuing such subpoena to vacate or modify the same.

If.. WUness compelled to atfpud and testify. If the witness shall fail to obey

the subpoena, or refuse to have an oath administered, or to testify or to pro-

duce a book or paper pursuant to a subpoena, or to subscribe his deposition, the

justice or judge issuing the subpoena shall, if it is determined that a contempt

has been committed, prescribe punishment as in case of a recalcitrant witness.

Upon proof b.y affidavit that a person to whom a subpoena was issued has failed

or refused to obey such subpoena, to be duly sworn or affirmed, to testify or

answer a question propounded to him, to produce a book or paper which he has

been subpoenaed to produce, or to subscribe to his deposition when correctly

taken down, the justice or judge shall grant an order requiring such person to

sliow cause before him, at a time and place specified, why he should not appear,

be sworn or affirmed, testify, answer a question propounded, produce a book or

paper, or subscribe to the deposition, as the case may be. Such affidavit shall

set forth the nature of the action or special proceeding in which the testimony

is sought to be taken, and a copy of the pleadings or other papers defining the

issues in such action or special proceeding, or the facts to be proved therein.

Upon the return of such order to show cause, the justice or judge shall, iipon

such affidavit and upon the original petition and upon such other facts as shall

appear, determine whether such person sliould be required to appear, be sworn

or affirmed, testify, answer the question propounded, produce the books or

papers, or subscribe to his deposition, as the case may be, and may prescribe

such terms and conditions as shall seem proper. Upon proof of a failure or

refusal on the part of any person to comply with any order of the court made
upon such determination, the justice or judge shall make an order requiring

such person to show cause before him, at a time and place therein specified, why
such person should not be punished for the offense as for a contempt. Upon the
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return of the order to show cause, the questions which arise mu>it be determined

as upon a motion. If such faihire or refusal is established to the satisfaction

of the justice or judge before whom the order to show cause is made returnable,

he shall enforce the order and prescribe the punishment as hereinbefore provided.

5. Deposit for costs required. The commissioner herein provided for shall

not proceed to act under and by virtue of his appointment until the party seek-

ing to obtain such deposition has deposited with him a sufficient sum of money
to cover all costs and charges incident to the taking of the deposition, including

such witness fees as are allowed to witnesses in this state for attendance upon
the superior courts. From such deposit the commissioner shall retain whatever

amount may be due him for services, pay the witness fees and other costs that

may have been incurred by reason of taking such deposition, and if any balance

remains in his hands, he shall pay the same to the party by whom it was
advanced.

Rev., s. 1655 ; 1903, c. 608.

Art. 9. Inspectiox and Peoductiox of Writings

73. Inspecton of writings. The court before which an action is pending

or a judge thereof, may, in their discretion, and upon due notice, order either

party to give to the other, within a specified time, an inspection and copy, or

permission to take a copy, of any books, papers, and documents in his possession

or under his control, containing evidence relating to the merits of the action

or the defense therein. If compliance with the order be refused, the court, on

motion, may exclude the paper from being given in evidence, or punish the

party refusing, or both.

Rev., s. 1656 ; Code, s. 578 ; R. C, c. 31. s. 82 ; R. S., c. 31, s. 86 : 1821, c. 1095 ; C. C. P.,

s. .331; 1828, c. 7.

74. Production of writings. The courts have full power, on motion and due
notice thereof, given, to require the parties to produce books or writings in their

possession or control which contain evidence pertinent to the issue, and if a

plaintiff shall fail to comply with such order, and shall not satisfactorily account
for his failure, the court, on motion, may give the like judgment for the defend-

ant, as in cases of nonsuit; and if a defendant shall fail to comply with such
order, and shall not satisfactorily account for his failure, the court, on motion as

aforesaid, may give judgment against him by default.

Rev., s. 10.57 ; Code, s. 1.373 ; R. C. o. 31, s. 25 ; 1821, c. 1095 ; 1828, e. 7.

75. Admission of genuineness. Either party may exhibit to the other, or

to his attorney at any time before the trial, any paper material to the action,

and request an admission in writing of its genuineness. If the adverse party, or

his attorney, fail to give the admission within four days after the request, and
if the party exhibiting the paper be afterwards put to expense in order to prove
its genuineness, and the same be finally proved or admitted on the trial, such
expense, to be ascertained at the trial, shall be paid by the party refusing the

admission, unless it appear to the satisfaction of the court that there were good
reasons for the refusal.

Rev., s. 1658; Code, s;. 578; R. C. e. 31. s. S2 ; R. S.. e. 31, s. 86; 1821, c. 1095: 1828, c. 7;
C. C. P., s. 331.
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Aet. 10. Confederate Cukeency

76. Scale of depreciation. Contracts solvable in Confederate currency may
be discharged according to the following scale of depreciation of Confederate

currency, the gold dollar being the unit and measure of value, from November
first, one thousand eight hundred and sixty-one, to May first, one thousand eight

hundred and sixty-five

:

Months 1H61 1862 1863 1864 1865

January $ $ 1.20 $ 3.00 $21.00 $ 50.00

Febraary 1..S0 .3.00 21.00 50.00

March 1.50 4.00 23.00 60.00

April 1.50 5.00 20.00 100.00

May 1.50 5.50 19.00

June 1.50 6.50 18.00

.Tulv 1.50 9.0O 21.00

August 1.50 14.00 23.00

September 2.00 14.00 25.00

October 2.00 14.00 26.00

November 1.10 2.50 15.00 30.00

December 1.15 2.50 20.00

December 1st to 10th, inclusive 35.00

December 10th to 20th. inclusive 42.00

December 20th to 30th, inclusive 49.00

This scale applies to the time of contracting and not to the times said debts

become due.

Rev., s. 1659; Code, ss. 2495, 2496; 1866, c. 39, s. 1; 1866-7, c. 44.

Note. For evidence in indictment for enticing minors from state, see Crimes, s. 50.

For evidenee in cases of hunting by night, see Game Law, s. 44.

For evidence necessary in cases of disposing of mortgaged property, see Crimes, s. 114.

For evidence in indictments for secreting seamen, see Crimes, s. 295.

For students as vi^itnesses against lewd women, see Crimes, s. 180.

For evidence to convict of seduction, see Crimes, s. 166.

For what necessary to allege and prove in prosecutions for selling seed cotton, see

Commerce in State, s. 16.

For evidence in prosecution for selling liquor in local option territory, see Prohibition,

s. 38.

For evidence in cases of gaming, see Crimes, ss. 256, 257 ; Gaming Contracts.

For evidence in suits against sureties on official- bonds, see Bonds, s. 34.

For recitals in tax deeds as evidence, see Taxation, s. 255.

For proof of loss of baggage, see Inns, etc.. s. 5.

For certified copies of judgments as evidence, see Civil Procedure, s. 214.

Vouchers evidence of payment by administrator, see Administration, s. 103.

For evidence in regard to dealing in futures, see Gaming Contracts.
For evidence in carrying concealed weapons, see Crimes, s. 230.

For affidavit of woman in bastardy, see Bastardy, ss. 4 and 5.

For evidence as to lynching, see Criminal Procedure, s. 60.

Pleading not admissible against a party in criminal prosecution, see Civil Procenure.
s. 140.

Examination in supplementary proceedings, see Civil Procedure, s. .320.

Witness for violation of anti-trust laws, see Monopolies and Trusts, ss. 10. 11.

Witness as to sale of cocaine, see Medicine and Allied Occupations, s. 74.

AVitness as to corrupt pj-actices in elections, see Crimes, s. 17.

Witness as to hazing. si>e ("rimes, s. 48.

lOvidence in disorderly Imnse cases, see Crimes, s. 174.

For lost deeds and i-ecltals. see Burnt and Lost Kecords.



CHAPTER 36.

FENCES AND STOCK LAW
Abt. 1. Lawful Fences.

1. Fences to be five feet high.

2. Local : Four and a half feet in certain counties.

3. Local : Four feet in certain counties.
4. Watercourse made lawful fence by county commissioners.
5. Injury to wire fence forbidden.

Art. 2. Division Fences.

6. Division fences maintainable jointly.

7. Remedy against delinquent owner.
8. Fence erected because of changed use of law.
9. When owner may remove his part of division fence.

10. Proceeding to value division fence.

11. Contents of jurors' report.

12. Register to record report.

13. Final judgment on report; effect.

14. Removal of common fence misdemeanor.

Art. 3. Stock Law.
15. Term "stock" defined.

16. County elections.

17. Township elections.

18. District elections.

19. Local : How territory released from stock laws.
20. How election conducted.
21. Powers and duties of county commissioners.
22. Admission of lands adjoining stock law territory.

23. Allowing stock at large in stock law territory forbidden.
24. Impounding stock at large in territory.

25. Owner notified; sale of stock; application of proceeds,
ioa. Impounding unlawfully misdemeanor.
26. Illegally releasing or receiving impounded stock.

27. Impounded stock to be fed and watered.
28. Right to feed impounded stock; owner liable.

29. Injuring lands in stock law territory by riding or driving.

30. Owner in stock territory allowing stock outside.

31. Stock law territory to be fenced around.
32. Commissioners may declare natural barrier sufficient fence.

33. As.sessment of landowners for fence.

34. Condemnation of land for fence.

35. Injury to stock law fences misdemeanor.'
36. Violating stock law misdemeanor.
37. Local : Depredations of domestic fowls in certain counties.

Art. ]. Lawful Fences

1. Fences to be five feet high. Every planter shall make a sufficient fence

about his cleared ground under cultivation, at least five feet high, unless other-

wise provided in this chapter, unless there shall be some navigable stream or deep
watercourse that shall be sufficient, instead of such fence, and unless his lands

shall be situated within the limits of a county, township or district wherein the

stock law may be in force.

Rev., s. 16G0 ; Code, s. 2799 : R. C. c. 48, s. 1 ; 1777, c. 121, s. 2 ; 1791, c. 3&4, s. 1.

2. Local: Four and a half feet in certain counties. A fence four and one-

half feet high is a lawful fence in the counties of Alleghany, Bladen, Bruns-
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wick, Burke, Caldwell, Cherokee, Craven, Cumberland, Currituck, Davie, David-

son, Duplin, Harnett, Henderson, Jackson, Lenoir, Perquimans, Randolph, Rich-

mond, Robeson, Rutherford, Sampson, Tyrrell, Yancey, Wake, Washington

and Wilkes. This section does not apply to stock law fences, nor in Tyrrell

county to wire fences which are lawful fences if four feet high.

Rev., s. lOfil : IRSD. e. 175 : LSOl, c. 36; 1905, c. .333 ; 1909, cc. 55, 94; P. L. 1911, c, 15.

3. Local: Four feet in certain counties. A fence four feet high is a lawful

fence in the counties of Bertie, Buncombe, Carteret, Hyde, Madison, McDowell,

New Hanover, Northampton and Pamlico.

Rev,, s. 1662: 1885. c. .304; 1887, c, G6; 1889, c, 390; 1903, cc. 66, 211; 1909, c. 178. s. 2;
P. T,. Ex. Sess., 1913, c. 48,

4. Watercourse made lawful fence by county commissioners. Any five elec-

tors, residents of the same county, may apply to the board of commissioners of

the county, at any regular meeting of the same, by written petition praying

that any watercourse, or any part of any watercourse, in the county, may be

made a lawful fence. Notice of such petition shall be posted forty days at the

courthouse door, l)y the clerk of the board before such petition shall be acted

upon. Upon the hearing of such petition, the board of county commissioners is

authorized to declare any watercourse, or any part of any watercourse to which

the petition applies, a lawful fence. And the several acts of the general assem-

bly, declaring certain watercourses, in part or in whole, lawful fences, are so

far repealed as to enable the board of commissioners of any county to declare

any of such acts, or parts thereof, to be null and void in said county. Any order

made under this section shall be of record and signed by the chairman, and may
be rescinded by the board of commissioners at any regular meeting.

Rov.. s. 16(13; Code. ss. 2808, 2,809, 2810; 1872-3, c. 98.

5. Injury to wire fence forbidden. If any person shall willfully destroy, cut

or injure any part of a wire fence or a fence composed partly of wire and partly

of wood situated on the land of another, he shall be guilty of a misdemeanor,

and upon conviction shall be imprisoned not exceeding thirty days or fined not

exceeding fifty dollars.

Rev,, s. 3413; 1889. c. 516.

.Vote. For other offenses I'elatiii.^' to stock law. see this chapter. Art. :!,

Art. 2. Divisiox Fences

6. Division fences maintainable jointly. Where two or more persons have
lands adjoining, which are either cultivated or used as a pasture for stock, the

respective owners of each piece of land shall make and maintain one-half of the

fence upon the dividing line.

Rev., s. 1664 ; Code, s, 2800 ; 1868-9, c. 275, s. 1,

7. Remedy against delinquent owner. If any person who is liable to build

or keep up a part of any division fence, fails at any time to do so, the owner of

the adjoining land, after notice, may build or repair the whole, and recover of

the delinquent one-half of the cost before any court having jurisdiction.

Rev., s. 1670; Code. s. 2807; 1868-9, c. 275, s. 7.
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8. Fence erected because of changed use of land. If the owner of a tract

of land, who chooses neither to cultivate it, to use it as a pasture, nor to permit

his stock to run on it, afterwards uses it in either of these ways and does not

so enclose his stock that they cannot enter on the lands of an adjoining owner,

he shall refund to such owner one-half the value of any fence erected by the

latter on the dividing line.

Rev., s. 1665 ; Code, s. 2801 ; 1S68-9, c. 275. s. 2.

9. When owner may remove his part of division fence. If any owner of

land liable to contribute for the keeping up of a division fence, determines

neither to cultivate his land nor permit his stock to run thereon, he may give

the adjoining owner three months notice of his determination ; and in that case,

at any time after the expiration of such notice, and between the first day of

January and the first day of March, but at no other time, he may remove the half

of the fence kept up by himself, and shall be no longer liable to keep up the same.

Rev., s. 1671 ; Code, s. 2802 : 1903, e. 20 : 1868-9. c. 275, s. 8 ; 188.3, c. 111.

10. Proceeding to value division fence. The value of such fence shall be

ascertained as follows : Either owner may summon the other to appear before

any justice of the peace of the township in which the dividing line is situate;

or if it be situate in more than one township, then before any justice of the peace

of any township in which any part of it is situate. In his summons he shall

name a certain day, not less than five days after the summons, for the appear-

ance of the defendant ; he shall also state the purpose of the summons to be the

adjustment of all matters in controversy respecting the dividing fence between
the parties. The justice shall hear the complaint and defense. If the facts be

found such as entitle either party to demand contribution of the other, the justice

shall call on the complainant to name an indifferent person, qualified to act as

a juror of the township, and if the complainant refuses the justice shall name
one for him. The justice shall then call on the defendant to name an indiffer-

ent person, qualified to act as a juror of the township, and if the defendant

refuses the justice shall name one for him. The justice shall then name a third

indifferent person. These three persons, or any two of them, shall view the

premises and decide all matters in controversy between the parties, relating to

a fence on the dividing line. They shall make a written report to the justice,

who shall give judgment thereon, and for the costs, which shall be paid by the

owners of the several pieces of land equally. The jurors shall each receive one
dollar per day. The fees of the justice and constable shall be as in other cases.

Either party may appeal as provided in other eases of justices' judgments.
Rev., s. 1666 ; Code, s. 280.3 ; 1868-9, c. 275. s. 3.

11. Contents of jurors' report. The report of the jurors shall also state

the kind of fence which ought to be kept up, and assign to each owner, in such
manner as that it may be identified, the part which he shall keep up.

Rev., s. 1667 ; Code, s. 2804 ; 1868-9, c. 275, s. 4.

12. Register to record report. The justice shall return the report, together
with a transcript of the proceedings, to the register of deeds of his county for

registration. The justice shall collect from the parties the fees of the register,

and pay the same to him.

Rev., s. 1668 ; Code. s. 2805 ; 1868-9, c. 275, s. 5.
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13. Final judgment on report; effect. The final judgment upon the report

of the jurors shall be binding on the owners of the respective lands and their

assigns, so long as such ownership shall continue, or until the same shall be set

aside, modified or reversed.

Rev., s. 1669; Code. s. 2S06; 1868-9, c. 275, s. 6.

14. Removal of common fence misdemeanor. If any person owning, occu-

pying, cultivating or being in possession of any lands under a common fence

protecting the lands, crops or property of others, shall remove such fence or any
part thereof diiring the time in which any crops are growing or being actually

cultivated thereon, or property is protected by such fence, and before such crops

are harvested, without the consent and permission of such person or persons

whose crop or property is protected by such common fence, he shall be guilty of

a misdemeanor and upon conviction shall be fined not exceeding fifty dollars or

imprisoned not exceeding thirty days : Provided, that the provisions of this

section shall not apply when ninety days notice of such removal shall have been

given to all persons owning, cultivating or in possession of lands surrounded by
such common fence, or having property protected thereby, and when thereafter

such fence shall be removed between the first day of January and the first day of

March following such notice of intended removal.

Rev., s. 3412 ; Code, s. 2820 ; 1903, c. 20.

Art. 3. Stock Law

15. Term "stock" defined. The word "stock" in this chapter shall be con-

strued to mean horses, mides, colts, cows, calves, sheep, goats, jennets, and all

neat cattle, swine and geese.

Rev., s. 1681 : Code. s. 2822.

16. County elections. Upon the written application of one-fifth of the quali-

fied voters of any county made to the board of commissioners thereof, it shall be

the duty of the commissioners from time to time to submit the question of
'

' stock law " or "no stock law '

' to the qualified voters of said county. And if at

any such election a majority of the votes cast is in favor of "stock law," then

the provisions of this chapter relating to the stock law sliall be in force over the

whole of said county.

Rev., s. 1672; Code. s. 2812.

Note. Local law as to Macon County, see P. L. 1911. c. 41.

17. Township elections. Upon the written application of one-fifth of the

qualified voters in any township, made to the board of commissioners of the

county wherein the township is situated, it shall be the duty of the commissioners

to submit the question of "stock law" or "no stock law" to the qualified voters

of the township ; and if at any such township election a majority of the votes

cast is in favor of "stock law," then the stock law shall be in force in said

township.

Rev., s. 1673 ; Code. s. 2813.

18. District elections. Upon the written application of one-fifth of the

qualified voters of any district or territory, whether the boundaries of said dis-

trict follow township lines or not, made to the board of county commissioners

474
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at any time, and setting forth well-defined boundaries of the district, it shall be

the duty of the commissioners to submit the question of "stock law" or "no
stock law" to the qualified voters of the district, and if at any such election

a majority of the votes east is in favor of "stock law," then the stock law shall

be in force over the whole of said district.

Rev., s. 1674; Code, s. 2S14.

Note. For local law as to Moore County, see 1907. e. 6.")9.

19. Local: How territory released from stock law. Upon the written appli-

cation of a majority of the qualified voters in any district, territory or well-

defined boundary, made to the board of county commissioners, at any time,

setting forth that the citizens of said district, territory or boundary are within

the stock law boundary, and are desirous of being released from the laws gov-

erning stock law territory, it shall be the duty of the commissioners to submit the

qiiestion of " no stock law " or " stock law
'

" to the qualified voters of said district

or territory, and if at any such election a majority of the votes cast is against

stock law, then the said district or territory shall be released and free from the

operation of the stock law : Provided, the expense incurred in- changing the

fence in such boundary, district or territory so released be paid by the property

holders in such boundary, district or territory, and that the commissioners of

the county levy the tax to pay the same on the property holders of such bound-

ary, district or territory so released, but they shall not be fiirther liable for

keeping up said stock law fence : Provided, that in any territory where stock law

now prevails no election against stock law shall be held in less than two years

from the date of the election adopting stock law in said territory : Provided

further, that if "no stock law" should carry, it shall not take effect until six

months from the date of its ratification : Provided still further, that neither

"stock law" or "no stock law" shall take effect during crop season.

This section applies only to the counties of Cherokee, Clay, Graham, Jackson,

Macon, Mitchell, Pender, Randolph, Swain, and to Hogback Township in Tran-

sylvania County.

Rev., 1675; 1895. o. 35; 1897, ec. 461. 516; 190.3, c. 60; 1907, e. 874, s. 3 ; P. L. 1911. cc.

265, 469 ; P. L. 1915, c. 379 ; P. L. 1917. c. 662.

20. How election conducted. Every election under this chapter shall be

held and conducted under the same niles and regulations and according to the

same penalties provided by law for the election of members of the general

assembly : Provided, no such county, township or district election shall be held

oftener than once in any one year, although the boundaries of such district may
not be the same.

Rev., s. 1676; Code, s. 2815.

21. Powers and duties of county commissioners. The board of commission-
ers of the county may provide for a new registration of voters, designate places

"for holding elections, and make all regulations, and do all other things necessary
to carry into effect the provisions of this chapter relating to the stock law.

Rev., s. 1677 ; Code, s. 2826.

22. Admission of lands adjoining stock law territory. Any person, or any
number of persons, owning land in a county, district or township, which shall

not adopt the stock law, or adjoining any county, township or district where
475
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a stock law prevails, may have his or their lands enclosed within any fence built

in pursuance of this chapter. All such adjacent lands, when so enclosed, shall

be subject to all the provisions of law with respect to livestock rvmning at large

within the original district so enclosed, as if it were a part of the township,

county or district with which it is hereby authorized to be enclosed. Any num-
ber of landowners, whose lands are contiguous, may at any time build a common
fence around all their lands, with gates across all public highways; and no live-

stock shall run at large within any such enclosure, under the pains and penalties

prescribed in this chapter.

Kev.. s. 1678 ; Code, s. 2821.

23. Allowing stock at large in stock law territory forbidden. If any person

shall allow his livestock to run at large within the limits of any county, town-

ship or district, in which a stock law prevails or shall prevail pursuant to law,

he shall be guilty of a misdemeanor, and fined not exceeding fifty dollars or

imprisoned not exceeding thirty days.

Rev., s. ?,319 : Code, s. 2811 ; 1889, c. 504. .

24. Impounding stock at large in territory. Any person ma> take up any
livestock running at large within any township or district wherein the stock law
shall be in force and impound the same ; and such impounder may demand fifty

cents for each animal so taken up, and twenty-five cents for each animal for

every day such stock is kept impounded, and may retain the same, with the

right to use it under proper care until all legal charges for impounding said

stock and for damages caused by the same are paid, the damages to be ascer-

tained by two disinterested freeholders, to be selected by the owner and the

impounder, the freeholders to select an umpire, if they cannot agree, and their

decision to be final.

Rev., s. 1679 ; Code, s. 2816.

XoTE. For local laws as to stock or fowls at large, see Ashe. 1909, c. 132 (livestock,

geese and turkeys).

25. Owner notified; sale of stock; application of proceeds. If the owner
of sueli stock be known to the impounder he shall immediately inform the owner
where his stock is impounded, and if the owner shall for two days after such

notice willfully refuse or neglect to redeem his stock, then the impounder, after

ten days written notice posted at three or more public places within the town-

ship where the stock is impounded, and describing the stock and stating place,

day and hour of sale, or if the owner be unknown, after twenty days notice in

the same manner, and also at the courthouse door, shall sell the stock at public

auction, and apply the proceeds in accordance with the preceding and succeed-

ing sections, and the balance he shall turn over to the owner if known ; and if

the owner be not known, to the county commissioners for the use of the school

fund of the district wherein said stock was taken up and impounded, subject in
_

their hands for six months to the call of the legally entitled owner.

Rev., s. 1680 ; Code, s. 2817.

25a. Impounding unlawfully. If any person shall willfully and unlawfully

toll, drive, or in any way move any other person's horse, mule, ass, neat cattle,

sheep, hog, goat, or dog, from the range or elsewhere, into any stock-law dis-
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trict, or into the limits of any city or town, having the right to impound or

destroy the same, with intent to secure the poundage or other penalty, or with

intent to injure the owner of such animal, or to require him to pay any poundage

or penalty on account of such animal, or for hire or reward, he shall be guilty of

a misdemeanor. If any person shall unlawfully and willfully remove any ani-

mal above named from any lawful inclosure, with intent to injure the owner^

he shall be guilty of a misdemeanor.

Rev., s. 33ny ; 1895, c. 141, s. 1.

26. Illegally releasing or receiving impounded stock. If any person luilaw-

fully receives or releases any impounded stock, or unlawfully attempts to do so,

he shall be guilty of a misdemeanor, and shall be fined not more than fifty dol-

lars or imprisoned not more than thirty days.

Rev., s. 3310 ; Code, s. 2819 ; 1889, c. 504.

27. Impounded stock to be fed and watered. If any person shall impound,

or cause to be impounded in any pound or other place, any animal, and shall fail

to supply to the same during such confinement a sufficient quantity of good and
wholesome food and water, he shall be guilty of a misdemeanor, and upon con-

viction shall be fined not more than fifty dollars or imprisoned not more than

thirty days.

Rev., s. 3311; Code, s. 2484; 1891, c. 65; 1881, c. 368, s. 3.

28. Right to feed impounded stock; owner liable. In case any animal is

at any time impounded as aforesaid, and shall continue to be without necessary

food and water for more than twelve successive hours, it shall be lawful for any
person from time to time, and as often as it shall be necessary, to enter into and
upon any such pound or other place, in which any animal shall be so confined,

and to supply it with necessary food and water so long as it shall remain so

confined. Such person shall not be liable to any action for such entry, and the

reasonable cost of such food and water may be collected by him of the owner of

such animal.

Rev., s. 1682 ; Code. s. 2485 ; 1881, c. 368, s. 4.

29. Injuring lands in stock law territory by riding or driving. If any per-

son, by riding or driving upon the lands of another without permission, or wliile

driving livestock along any roadway, public or private, shall willfully, delib-

erately or recklessly do or permit to be done any actual injury to said land, or

to the crops or other property growing or being thereon, he shall be guilty of

a misdemeanor, and upon conviction shall be fined not more than fifty dollars

or imprisoned not more than thirty days. But no such offender shall be pro-

ceeded against, unless the party injured, or some one in his behalf, shall cause

a warrant to be issued, or an indictment to be found against the party offending,

within fifteen days after the commission of the offense.

Rev., s. 3321 ; Code, s. 2828 ; 1889. c. 118.

30. Owner in stock territory allowing stock outside. If any person having
stock within the limits of a stock law territory, shall allow the same to run at

large beyond the boundaries of said territory, he shall be guilty of a misde-
meanor, and on conviction thereof shall be fined not more than fifty dollars or
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imprisoned not more than thirty days : Provided, that a person owning or renting

land outside of the stock law territory may turn his stock upon the said land

outside of the stock law district.

Rev., s. 3322; Code. s. 2827; 1889, c. 266; 1885, c. 371.

31. Stock law territory to be fenced around. The stock law authorized

by this chapter shall not be enforced until a fence has been erected around any
territory proposed to be enclosed, with gates on all the public roads passing into

and going out of said territory : Provided, all streams which are or may be

declared to be lawfiil fences shall be sufficient boundaries, in lieu of fences:

Provided further, no fence shall be erected along the boundary lines of any
county, township or district where a stock law prevails.

Rev., s. 1683 : Code, s. 2823.

32. Commissioners may declare natural barrier sufficient fence. In any
county in the state in which or in any portion of which the stock law is now
in force or may hereafter be adopted, the covmty commissioners of said county

in their discretion may declare any watercourse, mountain, mountain ranges

or parts of same, and also other natural and sufficient obstruction along the line

of said stock law territory to be and constitute a sufficient stock law fence, and
in that event such watercourse, mountain, mountain range or part thereof and
obstructions so declared by said commissioners shall be and constitute a lawful

fence to all intents and purposes.

Rev., s. 1684; 1901. c. 542.

33. Assessmerit of landowners for fence. For the purpose of building stock

law fences, the board of commissioners of the county may levy and collect a

special assessment upon all real property, taxable by the state and county, within

the county, township or district which may adopt the stock law, but no such

assessment shall be greater than one-fourth of one per centum on the value of

said property.

Rev., s. 1685; Code, s. 2824.

34. Condemnation of land for fence. If the owner of any land objects to

the building of any fence herein allowed, his land, not exceeding twenty feet

in width, shall be condemned for the fenceway as land is condemned for rail-

road purposes under the chapter entitled Railroads.

Rev., s. 1686 ; Code, s. 2825.

35. Injury to stock law fences misdemeanor in stock law territory. If any
person willfully tears down, or in any manner breaks a fence or gate, or leaves

open a gate erected around a stock law territory, or willfully breaks any enclo-

sure within any township, district or county where a stock law is in force, and
wherein any stock is confined, so that the same may escape therefrom, he shall

be guilty of a misdemeanor, and shall be fined not more than fifty dollars or

imprisoned not more than thirty days.

Rev., s. 3411 ; Code. s. 2820 ; 1889, c. 504.

36. Impounder violating stock law misdemeanor. If any impounder will-

fully misappropriates money that he may receive from sale of stock impounded,
or in any manner willfully violates any provisions of the law in regard thereto,
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he shall be guilty of a misdemeanor, and on conviction shall be fined not more

than fifty dollars or imprisoned not more than thirty days.

Kev., s. 3312; Code, s. 2818: 1889, c. 504.

37. Local: Depredation of domestic fowls in certain counties. In the coun-

ties and parts of counties hereinafter enumerated, where the stock law prevails,

it shall be unlawful for any person to permit any turkeys, geese, chickens, ducks

or other domestic fowls to run at large, after being notified as provided in this

section, on the lands of any other person while such lands are under cultivation

in any kind of grain or feedstuff, or while being used for gardens or orna-

mental purposes.

Any person so permitting his fowls to run at large, after having been notified

to keep them up, shall be guilty of a misdemeanor, and upon conviction shall be

fined not exceeding five dollars or imprisoned not exceeding five days, or if it

shall appear to any justice of the peace that after two days notice, any person

persist in allowing his fowls to run at large and fails or refuses to keep them upon
his own premises, then the said justice of the peace may, in his discretion, order

any sheriff, constable or other officer to kill said fowls when so depredating.

Alamance, 1901. c. 645.

Bladen. 1<X)1, c. 645.

Buncombe, 1907, c. 508.

Burke, 1907, c. 508.

, Cabarrus, 1901. c. 645.

Caldwell, P. L. 1911, c. 244.

Cleveland, 1901, c. 645.

Currituck, 1!)01, c. 645.

Davidson, 1\ L. 1911, c. 244.

Duplin, 1908. c. 73.

Edgecombe, 1901, c. 645.

Graham, 1901, c. 645.

Granville, B. L. 1911. c. 244.

Guilford, 1901, c. 645.

Henderson, P. L. 1911, c. 636.

Iredell, in Turnersburg Township, 1901, c. 645 ; in town of Statesville, 1903, c. 470.
Lee, P. L. 1913, c. 72.5.

Lenoir, P. L. 1911, c. 244.

Macon, P. L. 1911, c. 244.

Mecklenburg, 1901, c. 645.

Onslow, P. L. 1911, c. 244.

Orange, 1903. c. 115.

Pasquotank, 1901. c. 645.

Rowan, 1909, c. 847.

Surry, 1901, c. 645.

Swain, P. L. 1911, c. 244.

Transylvania, P. L. 1911. c. 244.

Vance, 1909, c. 619.

Wayne, P. L. 1911, c. 244.

Note. Statutes more or less similar to the above exist in the following counties

:

Catawba,. 1903, c. 482.

Chatham, 1903 c. 482.

Davie, P. L. 1915, c. 167.

Forsyth, P. L. 1915, c. 39.

Greene, 1907, c. 917 ; 1908, c. 78.

Lincoln. P. L. 1915, c. 312.

McDowell, P. L. 1917, c. 328.

Pitt, P. L. 1915, c. 462.

Randolph, P. L. 1913, c. 645.

Robeson, P. L. 1917, c. 662.

Scotland, P. L. 1915, c. 714.

Wake, P. L. 1915, c. 378.
Yadkin, P. L. 1915, c. .39; P. L. 1917, c. 321 (Deep Creek Township excepted).
Yancey, P. L. 1913, c. 739. 479



CHAPTER 37.

FISH AND FISHERIES

SUBCHAPTER I. FISHERIES COMMISSION BOARD ACT

Akt. 1. Definitions and General Provisions.

1. Fish, fishing, fisheries defined.

2. Administrative agencies under former laws conformed to present laws.
3. State jurisdiction over fisheries.

4. Edible fish used only as food.

Art. 2. Fisheries Commission Board ; Organization, Officers, Support.

5. Creation and organization of board.
G. Fish commissioners and assistant commissioners.
7. Fish inspectors.

8. Board and officers to be free from financial interests in fisheries.

9. Clerical force and office.

10. Boats and equipment.
11. "Fisheries commission fund" derived from imposts.
12. Temporary appropi-iation.

1.3. Succeeds fish commission and oyster commission as to funds, property, and debts.

Akt. 3. Powers and Duties of Board and Officers.

14. Regulations as to fish, fishing, and fisheries made by board.
15. Regulations affecting existing interests not effective for two years.

16. Hearing before changes as to certain regulations.

17. Reports of board to legislature
;
publication.

18. Duties of commissioner.
19. Arrest without warrant.
20. Taking fish for scientific purposes.
21. Licenses to fish ; issuance, terms, and enforcement.
22. Resident may catch shellfish for own use.

23. Licenses for oyster boats ; schedule.

24. Licenses for purse or shirred nets ; schedule.

25. Licenses for various appliances and their users ; schedule.

26. License for dealers and packers.
27. Purcha.se tax for shellfish dealers ; schedule ; collection.

28. Printed regulations furnished dealers.

29. Dealers to keep and furnish statistics.

30. Disturbing marks or proix^rty of commission prohibited.

31. Explosives, drugs, and poisons prohibited.

32. Pos.session of fish killed by explosives as evidence.

33. Discharge of deleterious matter into waters prohibited.

34. Violation of fisheries law misdemeanor ; licenses forfeited.

SUBCHAPTER II. SHELLFISH

Art. 4. Shellfish General Laws.

Part 1. Deflnition of Natural Oi/stcr Bed.

35. Oyster bed defined.

Part 2. Leases of Bottoms.

36. Fisheries commissioner to lease.

37. Lessees to be citizens.

38. Areas leased in different waters.
39. Prerequisites for leases ; application ; deposit ; survey ; location.

40. Execution of lease ; notice and filing ; marking and planting.

41. Term and rental.

42. Nature of lessee's rights; assignment and inheritance.

43. Renewal of lease.
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44. Forfeiture of lease for nonpayment.
45. Contest over srant of lease : time for contest.

Vari S. Liccnuv^ (dhI Ta.rcs.

46. License to catch oysters : oath of applicant.

47. Filing oath ; recording license ; fees.

48. Licensee to be resident : not interested in oyster boat.

49. Tax on oysters exported from state.

50. Oyster dealer's license.

51. Local modifications as to oyster dealer's license in New Hanover, Onslow, and
Pender counties.

52. Monthly report of licenses to be filed.

53. Oyster beds, real property for taxation, etc.

Part Jf. Catchbig and Dealing in Oysters Regulated.

54. Close season for oysters; exceptions.

55. Oyster dealers to keep records.

56. Oyster measure.
57. Local modifications as to oyster measure in New Hanover, Onslow and Pender

counties.

58. Illegal measures prohibited.

59. Dredging regulated as to territory and season.

60. Illegal dredging prohibited ; evidence.

61. Dredging prohibited in certain waters of Pamlico Sound ; exception.
62. Culling required ; size limit.

e.3. Local modifications as to culling oysters in New Hanover, Onslow, and Pender
counties.

63a. Taking unculled oysters for'planting permitted to residents.

64. Unculled oysters seized and scattered on public grounds.
65. Shells to be brought and scattered on public beds.

Part .'). Criniifial Offenses Connected With Oyster Industry.

66. Perjury in application for oyster license.

67. Catching oysters without license.

68. Oyster dealing without license.

69. Use of unlicensed boat in catching oysters.

70. Failure to stop and show license.

71. Displaying false number on boat.
72. Catching oysters for lime.

7.3. Catching oysters Sunday or at night.

74. Unloading at factory Sunday or at night.

75. Oyster-laden boats in canals regulated.
76. Sale or purchase of unculled oysters.
77. Boat captain's purchase of unculled oysters.

78. Larceny from private grounds.
79. Injury to private grounds ; work at night.

Art. 5. Shellfish : Local Laws.
80. New Hanover. Onslow, and Pender ; close season for oysters.
81. Brunswick, New Hanover, and Pender ; clams protected.
82. Brunswick : clams ; size limit.

83. Brunswick ; fire on oyster beds ; raking.
84. Carteret ; clams in Newport River.
85. New Hanover ; catching oysters in Myrtle Grove Sound.
86. New Hanover ; clams in Masonboro Sound.
87. Onslow : catching oysters and clams in certain waters.
88. Onslow ; catching oysters in Stump Sound.
89. Onslow ; clams in Brown Sound and Queen's Creek.

Art. 6. Terrapin-.

90. Drag-nets prohibited to nonresidents.
91. Diamond-back terrapin protected.
92. Local, Carteret ; diamond-back terrapin.
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SUBCHAPTER III. FISH OTHER THAN SHELLFISH
Akt. 7. Salt Fish and Fisn Sckap.

93. Inspectors for salt fish.

94. Salt fish sold by weight; marked on package.
95. Salt mullet; special marking.
96. Measures for fish scrap and oil.

Art. 8. Commercial Fishing ; General Regulations.

97. Right of fishing in grantee of land under water.
98. Seines prohibited to nonresidents; exceptions.
99. Menhaden fisliing forbidden to nonresidents.

100. Menhaden fishing with nets regulated.
101. Poisoning stream.
102. Fishing offal, in navigable waters.
103. Sunday fishing.

104. Robbing nets.

105. Vessel injuring nets.

106. Injury to fishing structures.

107. Obstructing passage of fish in streams.
108. Dams for mills and factories regulated; sluiceways.
109. Sluiceways and fish passages ; regulation and enforcement.

Art. 9. Commercial Fishing; Locai. Regulations.

Part 1. Sounds and Inlets.

110. Inlets; nets in, regulated.
111. Pamlico and sounds to the north ; net stakes to be removed.
112. Pamlico, Croatan, and Albemarle sounds and inlets ; fishing regulated.
113. Albemarle and Croatan sounds and inlets ; <lrift nets.

114. Albemarle Sound and tributaries ; nets and net stakes.

115. Albemarle Sound in certain parts; gill nets.

116. Albemarle Sound off Tyrrell County; gill nets.

117. Albemarle Sound in certain parts; anchor, drift, and stake nets.

118. Albemarle Sound; nets near wharves of Norfolk and Southern Railroad bridge.
119. Croatan marshes ; nets and fishing apparatus near.

120. Currituck Sound ; nets used regulated.
121. Pamlico Sound ; nets to be set north and south.

122. Pamlico Sound ; tributary rivers and waters of Carteret County ; nets regulated.
123. Pamlico Sound ; waters of Pamlico County ; nets regulated.
124. Roanoke Sound ; nets in.

Part 2. Streams.
125. Black River ; fishing regulated.

126. Black River and Mingo Creek; only hook and line.

127. Black River in Bladen, Cumberland, and Sampson ; close season.
128. Black River and Six Runs; obstructing channel; lay days.
129. Cape Fear River ; nonresidents may not fish.

130. Cape Fear River ; nets and seines regulated.
131. Cape Fear River ; fish traps regulated.

132. Cape Fear and Northeast rivers ; nets in.

133. Cape Fear, Northeast and Black Rivers ; obstructing fish ; fishing between Satur-
day evening and Monday evening.

134. Caiie Fear River, northeast branch, seines, nets, and traps.

135. Goo.se and Oyster creeks ; drag or haul nets unlawful.
136. Little River; obstructions in.

137. Lumber River; close season for traps in.

138. Lumber River and waters of Robeson, Columbus, Hoke, and Scotland; fishing
regulated.

139. Moccasin River and Big and Little Contentnea creeks ; obstructions and nets in.

140. Neuse and Trent rivers ; stationary, set. or dutch nets.

141. Neuse and Trent rivers ; size of seine bars regulated.

142. Neuse River; obstructions in, by dams, nets, etc.

142a. Neuse River; certain nets regulated.
14.'!. I'amlico and Tar rivers; dutch, etc., nets prohibited generally.
14;!n. Pamlico and Tar rivers; lay days.
144. Pamlico River ; dutch, etc. nets allowed under regulation.
145. Perquimans River ; nets in, regulated.
146. Roanoke River ; drift nets in, regulated.
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147. Scuppernong River and Lake Phelps; nets in, regulated.

148. Scuppernong River; nets obstructing channel or near bridges.

149. SeupperuoDg River ; nets near Norfolk and Southern Railroad bridge.

149a. Trent River ; use of nets regulated.

Part 3. Counties.
150. Counties on Pamlico Sound ; size of fish caught or sold.

151. Brunswick, New Hanover, and Pender ; size of bars in nets.

152. P>runswick. Cumberland. New Hanover, Sampson, and Harnett; close season for
fish.

153. New Hanover, Onslow, and Pender
;
purse nets and seines, for food fish.

154. Beaufort; nets regulated in certain creeks.

155. Beaufort; fishing by residents in Bath Creek.
156. Beaufort ; certain nets in Blount's Creek.
157. Beaufort ; certain nets in Durham and Lee's creeks.

158. Beaufort ; certain nets in Nixon's Creek.
159. Beaufort ; certain nets in North Creek.
160. Bladen ; manner of fishing in Brown INIarch and Horseshoe Swamp.
161. Bladen ; White Lake ; hook and line only.

162. Brunswick; mullet fishing; purse nets.

163. Brunswick ; nonresidents must have license.

164. Carteret ; Cedar Island Township; hauling nets with power.
165. Carteret ; use of dutch nets.

166. Carteret ; size of seine mesh.
167. Carteret ; length of nets

;
joining together.

168. Carteret ; obstructions to fish prohibited.

169. Carteret
;
pound nets in Neuse River.

170. Carteret
;
purse nets for mullet pi'ohibited.

171. Carteret and Onslow ; purse nets prohibited for food fish.

172. Chatham ; fishways in Haw River.
173. Columbus ; Lumber River ; fishing regulated.
174. Columbus ; traps and nets in Porter Swamp.
175. Currituck County ; fishing in Atlantic Township.
176. Currituck County ; dutch nets in Currituck Sound.
177. Currituck County ; shipping or selling fish.

178. Currituck County ; right of search.

179. Dare ; dutch and jiound nets prohibited.

179a. Dare ; fishing in Kitty Hawk Bay regulated.
180. Greene ; size of mesh ; fishing on another's land.
181. Hertford and Northampton ; fish in Potecasi Creek protected.
182. Hyde; pound and dutch nets prohibited.
183. Hyde ; drag nets prohibited in Rose Bay.
184. Hyde; drag nets prohibited in Slade's River and Fortescue Creek.
185. Hyde ; Slade's River ; nets in.

185a. New Hanover; licenses for oyster and clam beds.

185b. New Hanover ; leases of oyster bottoms.
186. New Hanover ; nets in Masonboro and Myrtle Grove sounds.
187. New Hanover ; seines in Atlantic Ocean.
188. Onslow ; obstructions in Cypress Swamp and Haw's. Run.
189. Onslow ; stop nets prohibited.
190. Onslow ; nets and seines in ocean regulated.
191. Onslow ; seines and nets in New River.
192. Pamlico ; use of nets regulated.
193. Pamlico ; nets in Dawson's Creek.
194. Pamlico; drag nets prohibited in certain streams.
195. Pasquotank; pound or fyke nets in Pasquotank River.
196. Pasquotank ; nets in Hatley Creek.
197. Pasquotank and Perquimans counties

;
gill nets allowed.

198. Robeson; fishing in Lumber River.
199. Robeson ; nets and traps ; closed season ; limit catch.
200. Sampson ; fishing regulated.
201. Tyrrell ; Alligator River and Frying Pan Creek, nets in.

202. Wayne ; nets and traps in Neuse and Little rivers.

SUBCHAPTER IV. NONCOMMERCIAL FISHING
Art. 10. General Regulatioxs.

203. Trout protected; close season.
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SUBCHAPTER I. FISHERIES COMMISSION BOARD ACT

Art. 1. Definitions and General Provisions

1. Fish, fishing, fisheries, defined. Wherever the word "fish" or "fishes,"

as a substantive, occurs in this subchapter, it shall be construed to include por-

poises and other marine mammals, fishes, mollusca, and crustaceans, and where
ever the word "fishing," or "fisheries" occurs it shall be construed to include

all operations involved in using, setting or operating apparatus employed in

killing or taking the said animals or in transporting and preparing them for

market.

1915, c. 84. s. 24.

2. Administrative agencies under former laws conformed to present law.

All acts relating to the fisheries of North Carolina are hereby amended so that

the words "shellfish commissioner," "oyster commissioner," or "fish commis-

sioner" shall read "fisheries commissioner," and the words "shellfish com-

mission" shall read "fisheries commission."

1915. c. 84. s. 25: 1917, c. 290, s. 9.

3. State jurisdiction over fisheries. The state of North Carolina shall have

exclusive jurisdiction and control over all the fisheries of the state wherever

located.

1915, c. 84. s. 18 ; 1917, c. 290, s. 9.

Note. For legislative consent to Federal regulations of fish on certain Federal lands, see

chapter Game Laws, s. 21.

4. Edible fish used only as food. Any person, firm or corporation who
catches or causes to be caught any edible fish in the waters of the state of North

Carolina for any other purpose than as food, and any person, firm or corpora-

tion who shall use any edible fish for fertilizing purposes shall be guilty of

a misdemeanor and fined not less than fifty dollars or imprisoned not less than

thirty days.

1915. c. 84, s. 23.

Art. 2. Fisheries CoMx\iission Board; Organization,

Officers, .Support

5. Creation and organization of board. For the purpose of enforcing the

laws relating to all fish, there is hereby created a fisheries commission, which

shall consist of five members appointed by the governor, at least three of whom
shall be from the several fishing districts of the state, and shall have a practical

knowledge or be familiar with the fishing industry, who shall be denominated

the "fisheries commission board."

The members shall be appointed as follows : two, whose terms of office shall

expire on the first day of June, nineteen hundred and seventeen ; and tliree,

one of whom shall be a member of the minority party, whose term of office

shall expire on the first day of June, nineteen hundred and nineteen ; and their

successors shall be appointed by the governor for a term of four years each

thereafter.
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The five members shall receive four dollars per day each and traveling

expenses while attending meetings of the board : Provided, the per diem and

expenses shall not exceed two hundred and fifty dollars each per annum.

1915. c. 84. s. 1 ; 1917, c. 290. s. 1

.

6. Fish commissioner and assistant commissioners. Said board shall appoint

a fisheries commissioner within thirty days after the passage of this act, and the

said commissioner shall be responsible to the. fisheries commission board for carry-

ing out the duties of his office, and shall make semiannual reports to them at such

time as they may require. The term of office of said commissioner and his

successor in office shall be four years or until his successor is appointed and
qualified, and in case of vacancy in the office the appointment shall be to fill

the vacancy. The said commissioner may appoint two assistants by and with

the consent of the fisheries commission board, who shall hold said offices at the

pleasure of the fisheries commissioner and the board, whose duties shall be pre-

scribed by the fisheries commissioner. The aforesaid commissioner and assistant

commissioners shall receive such pay as the fisheries commission board shall

determine. During the absence of the commissioner, or his inability to act, the

fisheries commission board shall appoint one of the assistant commissioners to

have and exercise all the powers of the commissioner. The commissioner and
assistant commissioners shall each execute and file with the secretary of state

a bond, payable to the state of North Carolina, in the sum of five thousand dol-

lars for the commissioner and twenty-five hundred dollars each for each of the-

assistant commissioners, with sureties to be approved by the secretary of state,

conditioned for the faithful performance of their duties and to account for and
pay over, pursuant to law, all moneys received by them in their office. The
fisheries commissioner and assistant commissioners shall take and subscribe an

oath to support the constitution, and for the faithful performance of the duties

of his office, which oaths shall be filed with their bonds. The assistant commis-
sioners may be removed for cause by the commissioner, who may appoint their

successors.

191.5, c. S4. s. 1 : 1917, 0. 290. s. 1.

7. Fish inspectors. The fisheries commissioner may appoint with the ap-

proval of the fisheries commission board, inspectors in each county having fish-

eries under his jurisdiction, who will assist him at such times as he may require.

The said inspector shall serve under the direction of the commissioner receiving

compensation not to exceed three dollars per day and necessary expenses while

in actual service.

191.5. c. S4, s. 2.

8. Board and officers to be free from financial interest in fisheries. The
members of the fisheries commission board, the fisheries commissioner, assistant

commissioners, and inspectors shall not be financially interested in any fishing

industry in North Carolina.

191.5. f. Ki. s. S.

9. Clerical force and office. The fisheries commissioner shall rent and equip

an office, which will be adequate for the business of the commission, in some
town conveniently located to the maritime fisheries, and lie is authorized to
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employ such clerks and other employees as may be necessary for the proper

carrying on of the work of his office, by and with the consent of the fisheries

commission board.

1915, c. 84, s. 3.

10. Boats and equipment. Tlie fisheries commissioner is authorized, by and

with the consent of the fisheries commission board, to purchase or rent such

boats, nets, and other equipment as may be necessary to enable him and his

assistants to fulfill the duties specified in this act.

1915, c. 84. s. 4.

11. "Fisheries commission fund" derived from imposts. All license fees,

taxes, rentals of bottoms for oyster or clam cultivation and other imposts upon
the fisheries, in whatever manner collected, shall except as otherwise provided in

this act, be deposited with the state treasurer to the credit of the fisheries commis-

sion fund, to be drawn upon as directed by the fisheries commission board.

1915, c. 84, s. 9.

12. Temporary appropriation. There is hereby appropriated out of the

general treasury as a supplementary fund the sum of ten thousand dollars

annually for two years, or as much thereof as may be needed, to the fisheries

commission to carry out the work of the commission in the protection and promo-

tion of the fisheries of the state, this sum to be repaid to the general treasury

by the fisheries commission when it shall be on a self-sustaining basis ; said sum
to be used and expended as directed by the fisheries commission board, and any

part of it that may be required may be used for purchasing boats and other

equipment necessary to carry out the work of the commission.

1915. c. 84, s. 16.

13. Succeeds fish commission and oyster commission as to funds, property

and debts. Any money that may be in the state treasury to the credit of the

fish commission and oyster commission fund on May first, 1915, shall be

transferred by the state treasurer to the credit of the fisheries commission

fund, and the fisheries commission board is authorized to pay out of the fisheries

commission fund all just claims that may be outstanding against the fish or oyster

comm^issions.

All boats, fishing and oyster tackle, office supplies, stationery, and all other

supplies of whatever character belonging to the fish commission and oyster

commission shall be transferred to the fisheries commissioner for the use of the

fisheries commission.

1915, c. S4, ss. 16, 17.

AuT. 3. Powers and Duties of Board awd Officers

14. Regulations as to fish, fishing and fisheries made by board. The fish-

eries commission board is hereby authorized to regulate, prohibit, or restrict in

time, place, character, or dimensions, the use of nets, appliances, apparatus, or

means employed in taking or killing fish ; to regulate the seasons at which the

various species of fish may be taken in the several waters of the state, and to

prescribe the minimum sizes of fish which may be taken in the said several

waters of the state, or which may be bought, sold, or held in possession by any

486
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person, firm, or corporation in the state ; and such regulations, prohibitions,

restrictions and prescriptions, after due publication, which shall be construed

to be once a week for four consecutive weeks in some newspaper in North Caro-

lina, shall be of equal force and effect with the provisions of this act; and any
person violating the provisions of this section shall be guilty of a misdemeanor,

and, upon conviction, shall be fined or imprisoned, at the discretion of the court.

1915, e. 84. s. 21 : 1917, c. 290, s. 7.

Note. For legislative ooDsent to federal regulation of fisli on certain lands, see Game
Laws, s. 21.

15. Regulations affecting existing interests not effective for two years. In

making regulations the fisheries commission board shall give due weight and
consideration to all factors which will affect the value of the present investment

in the fisheries, and no changes in the existing laws which, if they should go into

effect immediately, would tend to cause fishermen to lose their property, shall go

into effect until two years from the date that the change has been made by the

fisheries commission board.

1915, c. 84. s. 21 ; 1917, c. 290, s. 7.

16. Hearing before changes as to certain regulations. If, however, a peti-

tion signed by five or more voters of the district or community which will be

affected by the proposed changes is filed with the fisheries commission board
throitgh the fisheries commissioner, assistant commissioners or inspectors, asking

that they have a hearing before any proposed change in the territory, size of

mesh, length of net, or time of fishing shall go into effect, petitioning that they

be heard regarding such change, the fisheries commission board shall in that

event designate by advertisement for a period of thirty days at the courthouse

and three other public places in the county affected, and also by publication

in a newspaper of the county, if such is published in said county, once a week
for two consecutive weeks, a place at which said board will meet and hear argu-

ment for and against said change, and may ratify, rescind, or alter this previous

order of change as may seem just in the premises.

]91!5. c. 84, s. 21 ; 1917, c. 29f), s. 7.

17. Reports of board to legislature; publication. The fislieries commission
board shall cause to be prepared and submitted to each legislature a report show-
ing the operations, collections and expenditures of the fisheries commission ; and
it shall also cause to be prepared for publication siich other reports, with neces-

sary illustrations and maps, as will adequately set forth the results of the work
and the investigations of the fisheries commission, all such reports, illitstra-

tions, and maps to be printed and distributed at the expense of the state, as are

other public documents, as the fisheries commission board may direct.

1915, c. 84, .«. 15.

18. Duties of commissioner. It is the duty of the commissioner: To enforce

all acts relating to the fish and fisheries of North Carolina.

By and with the advice and consent of the fisheries commission board, to make
such regulations as shall maintain open for the passage of fishes all inlets and
not less than one-third of the width of all sounds and streams, or such greater

proportions of their width as may be necessary.
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To collect and compile statistics showing the annual product of the fisheries

of the state, the capital invested, and the apparatus employed, and any fisher-

man refusing to give these statistics shall be refused a license for the next year.

To prepare and have on file in his office maps leased on the charts of the

United States Coast and Geodetic Survey, of the largest scale published, show-

ing as closely as may be the location of all fixed apparatus employed during

each fishing season.

To have surveyed and marked in a prominent manner those areas of waters

of the state in which the use of any or all fishing appliances are prohibited by
law or regulation, and those areas of waters in the state in which oyster tonging

or dredging is prohibited by law.

To prosecute all violations of the fish laws, and wherever necessary he may
employ counsel for this purpose.

To remove pending trial nets or other appliances he finds being fished or used

in violation of the fisheries laws of the state.

To carry on investigations relating to the migrations and habits of the fish

in the waters of the state, also investigations relating to the cultivation of the

oyster, clam and other mollusca, and of the terrapin and crab, and for this pur-

pose he may employ such scientific assistance as may be authorized by the fish-

eries commission board.

The commissioner shall be responsible for the collection of all license taxes,

fees, rentals, or other imposts on the fisheries, and shall pay same into the state

treasury to the credit of the fisheries commission fund. He shall on or before

the twenty-fifth day of each month mail to the treasurer of the state a consoli-

dated statement showing the amount of taxes and license fees collected during

the preceding month, and by and from whom collected.

He shall, in an official capacity, have power to administer oaths and to send

for and examine persons and papers.

If any fisherman fail or refuse to give statistics as required in this section, the

board may extend the time of his operations, and the fisheries commission board

is empowered to make such rules and regulations as they think proper to pro-

cure statistics as to the annual products of the fisheries of the state.

1915, c. 84, s. .5: 1917. c. 290. s. 10.

19. Arrests without warrant. The fisheries commissioner, assistant commis-

sioners and inspectors shall have power, without warrant, to arrest any person

or persons violating any of the fishery laws in their presence who shall be carried

before a magistrate for trial as is required by law in case of persons arrested

without warrant.

1915. V. S4, s. 6; 1917. c. 290. s. 2.

20. Taking fish for scientific purposes. The fisheries commissioner and the

United States bureau of fisheries may take and cause to be taken for scientific

purposes or for fish culture any fish or other marine organism at any time from

the waters of North Carolina, any law to the contrary notwithstanding ; and may
cause or permit to be sold such fishes or parts of fishes so taken as may not be

necessary for purposes of scientific investigations or fish culture : Provided, that

in taking fish for fish culture in the hatcheries of this state the fish shall only

be taken while the hatcheries are in operation and only between the hours of four

and eleven p.m.

1915. c. 84,' s. 7. 4,S,s
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21. Licenses to fish; issuance, terms and enforcement. Each and every per-

son, firm, or corporation, before commencing or engaging in any kind of fishing

in the state, shall file with an inspector of the county in which he desires to fish,

or with the fisheries commissioner or any of his assistant commissioners, a sworn

statement as to the number and kind of nets, seines, or other apparatus intended

to be used in fishing. Upon filing this sworn statement on oath the fisheries

commissioner shall issue or cause to be issued to the said party or parties, a license

as prescribed by law ; said applicant shall pay a license fee equal in amount to

the fee or tax prescribed by law for fishing different kinds of apparatus in the

waters of the state of North Carolina, or for tonging or dredging for oysters, as

the case may be. The fisheries commissioner shall keep in a book especially pre-

pared for the purpose an exact record of all licenses, to whom issued, the number
and kinds of nets, boats, and other apparatus licensed, and the license fees

received. He shall furnish to each person, firm, or corporation in whose favor

a license is issued a special tag which will show the license number and number
of pound nets, or yards of seine, or yards of gill net that the licensee is author-

ized to use, and the licensee shall attach said tag to the net in a conspicuous

manner satisfactory to the fisheries commissioner. All boats or vessels licensed

to scoop, scrape, or dredge oysters shall display on the port side of the jib, above

the reef and bonnet and on the opposite side of mainsail, above all reef points,

in black letters, not less than twenty inches long, the initial letter of the county

granting the license and the number of said license, the number to be painted on

canvas and furnished by the fisheries commissioner, for which he shall receive

the sum of fifty cents. Any boat or vessel used in catching oysters without

having complied with the provisions of this section may be seized, forfeited,

advertised for twenty days at the courthouse and two other public places in the

county where seized, and sold at some public place designated in the advertise-

ment, and the proceeds, less the cost of the proceedings, shall be paid into the

school fund. The licenses to fish with nets shall all terminate on December
thirty-first. Any person who shall willfully use for fishing purposes any kind
of net whatever, without having first complied with the provisions of this sec-

tion, shall be guilty of a misdemeanor and, upon conviction, shall be fined twenty-

five dollars for each and every offense.

191.5, c. 84. s, 10 : 1917, c. 290. s. 9.

22. Resident may catch shellfish for own use. No tax shall be levied or col-

lected from bona fide residents or citizens of this state who take fish, oysters,

clams, escallops, or crabs other than with dredges for his own personal or

family's use and consumption. But if any person shall sell or offer for sale

any such products without having first procured a license, he shall be guilty of

a misdemeanor and shall be fined not less than five doHars or imprisoned not

exceeding thirty days.

1917, c. 290, s. 0.

23. Licenses for oyster boats; schedule. The fisheries commissioner, assist-

ant commissioner, or inspector, may grant license for a boat to be used in catch-

ing oysters upon application made, according to law, and the payment of a

license tax as follows : On any boat or vessel without cabin or deck, and under
cu§tom-house tonnage, using scrapes or dredges, measuring over all twenty-
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five feet and under thirty, a tax of three dollars ; fifteen feet and under twenty-

five feet, a tax of two dollars: on any boat or vessel with cabin or deck and
under custom-house tonnage, using scrapes or dredges, measuring over all thirty

feet or under, a tax of five dollars; over thirty feet a tax of six dollars; on
any boat or vessel using scoops, scrapes, or dredges required to be regis-

tered or enrolled in the custom house, a tax of one dollar and fifty cents a ton

on gross tonnage. No vessel propelled by steam, gas or electincity, and no boat

or vessel not the property absolutely of a citizen or citizens of this state, shall

receive license or be permitted in any manner to engage in the catching of

oysters anywhere in the waters of this state.

191.5, c. 84, s. 11.

24. Licenses for purse or shirred nets; schedule. Whenever any person or

persons, corporation or corporations, may intend to take menhaden (fat-backs),

porgies, herring, or other fish in any waters within the jurisdiction of the state,

including the waters of the Atlantic Ocean within three nautical miles of the

coasts of said state, either on his own account and benefit or on account and bene-

fit of his employer, with purse or shirred nets, such person or persons, corpora-

tion or corporations shall make an application to the fisheries commissioner for

a license, and, upon receipt of such application, the fisheries commissioner shall,

upon the receipt of a sum equal to one dollar and fifty cents for each ton of the

gross tonnage of each vessel employed in such fishing, said gross tonnage to be

determined by custom-house measurements, as a license fee, issue to such person

or persons, corporation or corporations, a license duly signed by tlie fisheries

commissioner, which said license shall be valid and in force for the term of one

year; all such licenses to be dated January first, and no license shall be for a

space of time less than one year. And the owner or captain of any and every

vessel or boat engaged in such fishing shall furnish the fisheries commissioner

with the name and postoffiee address of every member of the crew employed,

and in case of any change in the crew, the captain or owner shall immediately

notify the fisheries commissioner, giving name and address of the member of the

crew employed or substituted. For every violation of this act or any provision

of this section the offending person or persons, corporation or corporations, shall

be guilty of a misdemeanor and be fined two hundred dollars for each and
every offense.

1915, c. 84, s. 12 : 1917, c. 290. s. 3.

25. Licenses for various appliances and their users; schedule. The follow-

ing license tax is hereby levied annually upon tlie different fishing appliances

used in the waters of North Carolina

:

Anchor gill nets, twenty-five cents for one hundred yards or fraction thereof.

Stake gill nets, ten cents for each hundred yards or fraction thereof.

Drift gill nets, twenty-five cents for each hundred yards or fraction thereof.

Pound nets, one dollar for each pound.

Submarine pounds, or submerged trap nets, two dollars for each trap or pound.

Shrimp trawl nets, twenty-five cents each.

Seine drag nets and mullet nets under one hundred yards and not over three

hundred yards, fifty cents each.

Seine drag nets and mullet nets over three hundred yards and under one

thousand yards, seventy-five cents per one hundred yards or fraction thereof.

490
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Seine drag nets and mullet nets over one thousand yards, one dollar per one

hundred yards or fraction thereof.

Fyke nets, twenty-five cents each.

Tonging for oysters, the license tax shall be one dollar for each tonger.

For taking escallops with rakes, tongs, scoops, or scrapes, one dollar for each

person and for every person assisting or employed.

For taking clams with rakes, tongs, scoops, or scrapes, one dollar for each

person and for every person assisting or employed.

And for other apparatus used in fishing, the license shall be the same as that

for the apparatus or appliance which it most resembles for the purpose used.

1915, c. 84, s. 14; 1917, c. 290, s. 5.

26. Licenses for dealers and packers. The license tax for all pei-sons or

dealers who purchase oysters or carry on the business of canning, packing,

shucking, or shipping, shall be five dollars.

The license tax for all persons or dealers who purchase or carry on the busi-

ness of canning, packing, shucking or shipping escallops shall be five dollars.

The license tax for all persons or dealers who purchase or carry on the busi-

ness of packing or shipping fish shall be two dollars and fifty cents : Provided, the

fisherman who pays a license on nets to catch fish, and ships such fish as are

caught in such licensed nets, shall not be liable for this tax.

The license tax for all persons or dealers who purchase or carry on the busi-

ness of canning, packing, or shipping shrimp, shall be two dollars and fifty

cents: Provided, the fishermen who pay a license on nets to catch shrimp, and
ship only such shrimp as are caught in such licensed nets, shall not be liable for

this tax.

The license tax for all persons or dealers who purchase or carry on the busi-

ness of packing or shipping crabs out of the state shall be five dollars : Provided,

that no pound net shall be set in the waters of the Atlantic Ocean within the three-

mile limit : Provided, further, that hand nets of not less than one and one-eighth

inch bar mesh may be used in New Hanover County, and that no order shall be

made by the fisheries board derogatory of this section ; and that the tax by this

act shall not apply to crabs and clams.

1917, c. 290, s. 5.

27. Purchase tax for shellfish dealers; schedule; collection. All dealers in

oysters, escallops, clams, or crabs, and all persons who purchase oysters, escal-

lops, clams or crabs for canning, packing, shucking, or shipping, shall pay a tax

of two cents on every bushel of oysters : Provided, coon oysters shall be taxed

three-fourths cents per bushel ; two and one-half cents on every bushel of clams

;

ten cents on every gallon of escallops ; two and one-half cents on every dozen of

soft crabs, and ten cents on every bushel of hard crabs purchased by them or

caught by them or by any one of them: Provided, that no oysters, escallops,

clams, or crabs shall be twice taxed ; and Provided, further, that no tax shall be
imposed on oysters, escallops, or clams taken from private oyster beds, escallop

or clam gardens.

This tax shall be paid to and collected by the inspectors, and when paid
a receipt shall be given therefor. Upon failure or refusal by any person, firm.,

or corporation to pay said tax, his license shall at once become null and void,
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and no further license shall be granted him during the current year; and it

shall be the duty of the commissioner, assistant commissioner, or inspector to

institute suit for the collection of said tax. Such suit shall be in the name of

the state of North Carolina on relation of the commissioner or inspector at

whose instance such suit is instituted, and the recovery shall be for the benefit

and for the use of the general fisheries commission fund. Any person failing

or refusing to pay said tax shall be guilty of a misdemeanor.

1915, c. 84, s .13 : 1917, c. 290. s. 4.

28. Printed regulations furnished dealers. It is the duty of the fisheries

commission board, ujion issuing any license under the provisions of this sub-

chapter, to furnish with said license the printed regulations controlling the

waters in which such fisherman applying therefor proposes to fish.

1917. c. 290, s. 12.

29. Dealers to keep and furnish statistics. All persons, firms, or corpora-

tions engaged in buying, packing, canning, or shipping oysters, escallops, clams,

crabs, shrimp, and fish taken from the public grounds or natural beds of the

state, or the natural waters or streams of the state, shall keep a permanent rec-

ord of all such products, showing the quantity of each of said products so pur-

chased, packed, canned, or shipped, the kind of fish, from whom each of said

species of fish, mollusca, or crustaceans were purchased, that a statement of all

these facts shall be made whenever required by the fisheries commissioner, but

shall be at least at the end of each month. That all such records shall be open

at all times to the fisheries commissioner, assistant commissioner, or any one

under the direction of the fisheries commissioner.

1917, c. 290, s. 11.

30. Disturbing marks or property of commission prohibited. Any person

or persons removing, injuring, defacing, or in any way disturbing the posts,

buoys, or any other appliances used by the fisheries commission in marking the

restricted areas relating to any and all fishing, or marking other areas in which

oyster tonging or dredging is prohibited by law, and those marking oyster bot-

toms that are leased for oyster cultivation, or shall injure or destroy any boat

or other property of any kind used by the fisheries commission board or any

officer or employee thereof, shall be guilty of a misdemeanor, and upon con-

viction shall be fined or imprisoned, at the discretion of the court; and any
person anchoring or mooring a boat to any of these buoys or posts shall, upon
conviction, be fined not less than twenty-five dollars nor more than one hundred
dollars and imprisoned thirty days in jail, at the discretion of the court.

191.1, f. S4. «, 22 ; 1917, e. 290. s. S.

31. Explosives, drugs and poisons prohibited. It shall be unlawful to place

in any of the waters of this state any dynamite, giant or electric powder, or any
explosive substance whatever, or any drug or poisoned bait, for the purpose of

taking, killing or injuring fish. And any one violating this section shall, upon
conviction, be fined not less than one hundred dollars and imprisoned not less

than thirty days.

1915. f. 84, s. 19.

492
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32. Possession of fish killed by explosives as evidence. The possession of

fish killed by explosive agencies shall be prima facie evidence that explosives

were used for the purpose of killing fish.

Rev., s. 2466; Code, s. 3405; 1889, c. 312; 1911. c. 170.

33. Discharge of deleterious matter into waters prohibited. It shall be un-

lawful to discharge or to cause or permit to be discharged into the waters of the

state any deleterious or poisonous substance or substances inimical to the fishes

inhabiting the said water ; and any person, persons or corporation violating the

provisions of this section shall be guilty of a misdemeanor, and, upon conviction,

be fined or imprisoned in the discretion of the coiirt : Provided, this section shall

not apply to corporations chartered either by general law or special act before

the ratification of this act.

1915, c. 84, s. 20.

34. Violations of fisheries law misdemeanor; licenses, forfeited. Upon fail-

ure of any person, firm or corporation to comply with any of the provisions of

this act, or any of the fisheries laws, any license issued to any such person, firm

or corporation may be revoked by the fisheries commission, and upon satisfac-

tory settlement may be reinstated, with the consent of the board. All such per-

sons violating the provisions of this act or of the fisheries law shall be guilty of

a misdemeanor.

1917, c. 290, s. 11.

SUBCHAPTER II. SHELLFISH

Art. 4. Shellfish General Laws

Part 1. Definition of Xaiural Oijsier Bed

35. Oyster bed defined. A natural oyster or clam bed, as distinguished
from an artificial oyster or clam bed, shall be one not planted by man, and is

any shoal, reef or bottom where oysters are to be found growing in suificient

quantities to be valuable to the public.

Rev., s. 2371 ; 1898, c. 287, s. 1.

Part 2. Leases of Bottoms

36. Fisheries commissioner to lease. The fisheries commissioner shall have
power to lease to any duly qualified person, firm or corporation, for purposes
of oyster or clam culture, any bottom of the waters of the state not a natural
oyster bed, as defined in this act, nor a clam reservation, as defined in this act,

in accordance with the provisions of Part 2 of this article (sees. 36 to 45).
This section is inapplicable in New Hanover County.
1909, c. 871, 8S. 1, 9.

37. Lessee to be citizen. Any citizen of North Carolina, or firm or corpora-
tion organized under the laws of the state and doing business within its limits,

shall be granted the privilege of taking up bottoms for purposes of oyster or
clam culture, under the provisions of this act. This section is inapplicable to
New Hanover County.

1909, c. 871, ss. 2. 9.
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38. Areas leased in different waters. The area which may be taken up for

purposes of oyster or clam culture shall be not less than one acre nor more
than fifty acres, with the exception of the open waters of Pamlico Sound (and

for the purposes of this act open waters of Pamlico Sound shall mean the waters

that are outside of two miles of the shore line), in which the minimum limit

shall be five acres and the maximum shall be two hundred acres : Provided,

that the limit of entry in Core Sound, North River, Newport River, Bogue
Sound and all bays and creeks bordering on these waters, and in Jones Bay,

Rose Bay, Abels Bay, Swan Quarter Bay, Middle Bay, Bay River, Deep Bay,

Juniper Bay, West and East Bluff bays, Wysoeking Bay, Fire Creek, Stumpy
Point Bay, Mouse Harbor Bay, Maw Bay and Broad Creek, tributaries of Pam-
lico Sound, shall be one acre as a minimum and ten acres as a maximum : Pro-

vided further, however, that at the end of one year from the passage of this act

the minimum area in Core Sound, Noi'th River, Newport River, Bogue Sound and
all bays and creeks bordering on these waters, and in Jones Bay, Rose Bay,
Abels Bay, Swan Quarter Bay, Middle Bay, Bay River, Deep Bay, Juniper Bay,

West and East Bluff bays, Wysoeking Bay, Fire Creek, Stumpy Point Bay,

Mouse Harbor Bay, Maw Bay and Broad Creek, tributaries of Pamlico Sound,

shall be one acre and the maximum fifty acres ; but no person, firm, corporation

or association shall severally or collectively hold any interest in any lease or

leases aggregating an area of greater than fifty acres, except in the open waters

of Pamlico Sound, where the aggregate area shall be two hundred acres.

This section is inapplicable to New Hanover County.

190!). c. S71, ss. 2, !).

39. Prerequisites for lease; application; deposit; survey; location. Such
persons, firms or corporations desiring to avail themselves of the privileges of

this act shall make written application, on a form to be prepared by the fisheries

commissioner, setting forth the name and address of the applicant, describing

as definitely as may be the location and extent of the bottom for which applica-

tion is made, and requesting the survey and leasing to the applicant of said

bottom. As soon as possible after the application is received, the fisheries com-

missioner shall cause to be made a survey and map of said bottom, at the expense

of the applicant. The fisheries commissioner shall also thoroughly examine said

bottoms by sounding and by dragging thereover a chain to detect the presence

of natural oysters. Should any natural oysters be found, the commissioner

shall cause examination to be made to ascertain the area and density of oysters

on said bottom or bed, to determine whether the same is a natural bed, iinder

the definition contained in this act. He shall be assisted in this examination on

tonging ground by an expert tonger, to be appointed by the board of county

commissioners of the county in which said bottom or the greater portion thereof

is located, and the question as to whether the oyster growth is sufficiently dense

to fall within the definition of the natural bed shall be determined by the quan-

tity of oysters which the said expert tonger may be able to take in a specified

time ; and on dredging ground the commissioner shall be assisted by an expert

dredger, appointed by the board of county commissioners of the county in which

said bottom or the greater portion thereof is located, and the question as to

whether the oyster growth is sufficiently dense to fall within the definition of the

natural bed shall be determined by the qiiantity of oysters which the said expert
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dredger may be able to take iu a specified time. The fisheries commissioner shall

require the bodies of bottoms applied for to be as compact as possible, taking

into consideration the shape of the body of water and the consistency of the

bottom. No application shall be entertained nor lease granted for a piece of

bottom within two hundred yards of a known natural bottom, bed or reef.

A deposit of ten dollars will be required of each applicant at the time of making

his application, said sum to be credited to the cost of the survey of the bottom

applied for.

This section is inapplicable to New Hanover County.

1909. c. S71, ss. :;, 9.

40. Execution of lease; notice and filing; marking and planting. Immedi-

ately upon the completion of the survey and the mapping thereof, and the pay-

ment by the applicant of the cost of said survey and map, the fisheries commis-

sioner shall execute to the applicant, upon a form approved by the attorney-

general of the state, a lease for the bottoms applied for. A copy of the lease,

map of the survey and a description of the bottom, defining its position, shall be

filed in the office of the fisheries commissioner. After the execution of said lease,

the lessee shall have the sole right and use of said bottoms, and all shells, oysters

and culls thereon or placed thereon shall be his exclusive property so long as

he complies with the provisions of this law. The lessee shall stake off and mark
the bottoms leased in the manner prescribed by the fisheries commissioner, and
failure to do so within a period of thirty days of an order so to do issued by the

commissioner shall subject said lessee to a fine of five dollars per acre for each

sixty days default in compliance with said order. The corner stakes, at least,

of each lease shall be marked with signs plainly displaying the number of the

lease and the name of the lessee. The lessee shall, within two years of the com-

mencement of his lease, have planted upon his holdings a quantity of shells equal

to an average of fifty bushels of seed oysters or shells per acre of holdings, and
within four years from the commencement of his lease a quantity of oysters or

shells equal to an average of not less than one himdred and twenty-five bushels

per acre. The oyster commissioner shall, upon granting any lease, publish

a notice of the granting of same in a newspaper of general circulation in the

county wherein the bottom leased is located.

This section is inapplicable to New Hanover County.

1909, c. 871. ss. 4, 9.

41. Term and rental. All leases made under the provisions of this. act shall

begin upon the issuance of the lease, and shall expire on the first day of April

of the twentieth year thereafter. The rental shall be at the rate of one dollar per

acre for the first ten years and two dollars per acre per year for the next ten

years of the lease, payable annually in advance on the first day of April of

each year: Provided, that in the open waters of Pamlico Sound (and for the

purposes of this act the open waters of Pamlico Sound shall mean the waters

that are outside the four miles of the shore line) the rental shall be at the rate

of fifty cents per acre per year for the first three years, one dollar per acre per

year for the next seven years, and two dollars per acre per year for the next ten

years of the lease. This rental shall be in lieu of all other taxes and imposts

whatever, and shall be considered as all and the only taxation which can be
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imposed by the state, counties, municipalities or other subordinate political

bodies. The rental for the first year shall be paid in advance, to an amount
proportional to the unexpired part of the year to the first of April next suc-

ceeding.

This section is inapplicable to New Hanover County.

1909. c. 871, ss. 5. 9.

42. Nature of lessee's rights; assignment and inheritance. The said lease

shall be heritable and transferable, in whole or in part, provided the qualifica-

tions of the heirs and transferees are such as are described by this act. Non-
residents, acquiring by inheritance or process sale, or persons already holding the

maximum area permitted by this act, shall within a period of twelve months
from the time of acquisition, dispose of said prohibited or excess of holding to

some qualified person, firm or corporation, under penalty of forfeiture. The
lease shall be subject to mortgage, pledge, seizure for debt and the same other

transactions as are other property rights in North Carolina. No transfer shall

be of effect unless of court record, until entered on the books of the fisheries

commissioner.

This section is inapplicable to New Hanover County.

1909. c. 871. ss. G, 9.

43. Renewal of lease. The term of each lease granted under the provisions

of this act shall be for a period of twenty years from the first day of April pre-

ceding the date of granting of said lease. At the expiration of the first lease,

the lessee, upon making written application on the prescribed form, shall be

entitled to successive leases on the same terms as applied to the last ten years of

the first lease, for a period not exceeding ten years each.

This section is inapplicable to New Hanover County.

19()9. c. S71, ss. 7. 9.

44. Forfeiture of lease for nonpayment. The failure to pay the rental of

bottoms leased for each year in advance on or before the first day of April,

or within thirty days thereafter, shall ipso facto cancel said lease and shall

forfeit to the State the said leased bottoms and all oysters thereon, and upon
said forfeiture the fisheries commissioner is hereby authorized to lease the said

bottoms to any qualified applicant therefor : Provided, that no forfeiture shall

be valid, however, under the provisions of this section, unless there shall have

been mailed by the fisheries commissioner to the last address of the lessee iipon

the books of the commissioner a thirty days notice of the maturity of said rental.

This section is inapplicable to New Hanover County.

19(»9. c. S71. ss. 8, 9.

45. Contest over grant of lease; time for contest; decision; appeal. If any
person, within four months of the publication of the notice of granting of any

lease, make claim that a natural oyster bottom, bed or reef exists within the

boundaries of said lease, he shall, under oath, state his claim, and request the

fisheries commissioner to cancel said lease : Provided, however, that each such

claim and petition shall be accompanied by a deposit of twenty-five dollars. No
petition unaccompanied by said deposit shall be considered by the commissioner.

The fisheries commissioner shall, in person, examine into said claim, and, if the
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decision sliould be against the claimant, the deposit of twenty-five dollars shall

be forfeited to the state and deposited to the credit of the fisheries commis-

sion fund. Should, however, the claim be sustained and a natural bed be found

within the boundary of the lease, the said natural bed shall be surveyed and
marked with stakes or buoys, at the expense of the lessee, and the said natural

bed be thrown open to the public fishery. If no such claim be presented within

a period of four mouths, or if when so presented it fail of substantiation, as pro-

vided, the lessee shall thereafter be secure from attack on such account, and his

lease shall be incontestable so long as he complies with the other provisions of

this act. In each and every such case the decision of the fisheries commis-

sioner shall be subject to review and appeal before a judge of the superior court,

who shall render a decision without the aid of a jury, and his decision shall be

final.

This section is inapplicable to New Hanover County.

1909, c. 871, s. 9.

Note. Licenses for bottoms in New Hanover County, see Revisal of 1905. ss. 2.37.3, 2374,
2377.

Part 3. Licenses and Taxes

46. License to catch oysters; oath of applicant. Any person desiring to

catch oysters from the public grounds and natural oyster beds shall make and
subscribe to the following oath, before some officer qualified to administer oaths

:

I, (state if owner, lessee, master, captain, mate, foreman, or agent of any
boat used, or that may be used, in dredging oysters from the public grounds of the state)
being an applicant for oyster license, do solemnly swear that I am a citizen of North Caro-
lina, and have been a resident of the state for the two years next preceding this day ; that
my place of residence is now in County; that I will not, if granted license,

employ any nonresident or unlicensed person as an assistant or serve as an assistant to any
nonresident who is owner, lessee, master, captain, mate or foreman, or who has any
interest in, or in the profits derived from, any boat that is used or that may be used in
dredging oysters from the public grounds of the state, or unlicensed person, nor will I

transfer, assign, or otherwise dispose of my license to any person, firm or corporation ; that
I will not kno\Yingly or willfully violate or evade any of the laws or regulations of the
state relating to oyster industry ; so help me, God.

He shall then present to and file said oath with the fisheries commissioner,

assistant commissioner or inspector, who, if satisfied with the truth of the state-

ment made in the oath of application, shall issue to him an oysterman's license

in the following form

:

State of North Carolina, County.

a resident of County, having this day made application to me
for an oysterman's license, and having filed with me the oath prescribed by law, I do
hereby grant to him license to catch oysters from the public grounds of this state from
the fifteenth day of October, , until the first day of next April.

Witness my hand and official seal, this the day of 19

Fisheries Commissioner. Assistant Fisheries Commissioner, or
Inspector (as the case may be).

Rev., s. 2409 ; 1903, c. 516, s. 7 ; 1905. c. 525, ss. 4, 6.

Note. For making false aftidavits. see this chapter, s. 66.

47. Filing oath; recording license; fees. The oath and a record of the

license shall be kept by the fisheries commissioner, assistant commissioner or
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inspector, and for issuing and recording the same he shall receive from the

applicant a fee of twenty-five cents, which, together with all other license fees

collected under this chapter, shall be paid over to the state treasurer and con-

stitute part of the fisheries commission fund. No fee shall be charged by the

clerk for administering the oath.

Kev., s. 2409 ; 1903. c. 516, s. 7 ; 1905, c. 525, ss. 4, 6.

48. Licensee to be resident, not interested in oyster boat. No person shall

be licensed to catch oysters from the public grounds of the state who is owner,

lessee, master, captain, mate or foreman, or who owns an interest in or who is

an agent for any boat that is used or that may be used in dredging oysters from
the public grounds of the state, who is not a bona fide resident of this state

and who has not continuously resided therein for two years next preceding the

date of his application for license, and no nonresident shall be employed as a

laborer on any boat licensed to dredge oysters under this subchapter who has an
interest in or who receives any profit from the oysters caught by any boat per-

mitted to dredge oysters on the public grounds of the state. Any person, firm

or corporation employing any nonresident laborer forbidden by this section,

upon conviction shall be fined not less than fifty dollars nor more than five

hundred dollars.

Rev., s. 2408 ; 1903. c. 51G, s. 6 :. 1905, c. 525, s. 3.

49. Tax on oysters exported from state. All oysters going out of the state

in any boat or vessel shall pay a tax of two cents per tub.

1907, c. 969, s. 11 : Ex. Sess. 1913, c. 42, s. 3.

50-51. Oyster dealer's license. The fisheries commissioner, assistant commis-

sioner or inspector shall, upon application and the payment of a fee of fifty

cents, grant to the applicant a dealer's license, authorizing the applicant to

engage in the business of buying, purchasing, canning, packing, shucking or

shipping oysters. Such license shall not be issued prior to the fifteenth day of

November of any year and shall expire on the fifteenth day of March following.

The assistant fisheries commissioner or inspector granting the license shall at

once mail a duplicate to the fisheries commissioner. Nothing contained in this

section (except as to New Hanover, Onslow and Pender counties), shall be

deemed to require any license of persons engaged in the business of buying, pur-

chasing, canning, packing, shucking or sliippiug oysters which were not taken

or caught from the public grounds or natural oyster beds of the state : Pro-

vided, that in New Hanover, Onslow and Pender counties, such license shall not

be issued prior to the fifteenth day of October in any year and shall expire on

the first day of April following.

Rev., s. 2411 ; 1903, c. 516, s. 9 ; 1905, c. 525, s. 6 ; 1907, c. 969, s. 7 ; 1915, c. 136. s. 3.

52. Monthly reports of licenses to be filed. The fisheries commissioner, assist-

ant commissioner or inspector who are authorized to issue license or to collect

a license tax, shall, on or before the fifteenth day of each month, mail to the

oyster commissioner a statement, showing all licenses issued during the preced-

ing month, to whom issued and for what purpose, and the amount of tax col-

lected by them from all sources under the oyster laws, and shall at the same time

remit said amount direct to the state treasurer. They shall at the same time
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mail to each inspector asking for the same a list of all persons to whom license

has been issued and of all boats or vessels licensed, and for what purpose.

Rev., s. 2412 ; 1903, c. 516, s. 4 ; 1905, c. 525, s. 6.

53. Oyster beds real property for taxation, etc. All grounds taken up or

held for the purpose of cultivating shellfish shall be subject to taxation as real

estate, and shall be so considered in the settlement of the estates of deceased or

insolvent persons.

Rey.. s. 2.380 ; 1887, c. 119, s. 9.

Part Jf. Catching ami Dealing in Oysters Regulated

54. Close season for oysters; exceptions. If any person shall buy or sell

oysters in the shell which have been taken from the public grounds or natural

oyster-beds of this state between the fifteenth day of April and the fifteenth day

of October in any year, he shall be guilty of a misdemeanor and be fined not

more than fifty dollars or imprisoned not more than thirty days : Provided, that

oysters may be taken with hand-tongs from JMarcli fifteenth to May first and
with dredges from March fifteenth to April fifth, in any year, to be used for

planting on private grounds entered and held under the laws of this state, upon
the condition further that they shall not be removed from said private grounds

within a period of three months from time of planting: Provided further, that

oysters may be taken with hand-tongs, only for home consumption : Provided

further, that coon oysters may be taken from November first to May first of each

year in the waters of Onslow and Carteret counties.

This section, except as specifically provided, is inapplicable to New Hanover,

Onslow and Pender counties.

Rev., s. 2383 ; 1907, c. 969, s. 4 ; 1913, c. 85 ; 1915, c. 120.

55. Oyster dealers to keep records. All persons engaged in buying, pack-

ing, canning, shucking or shipping oysters shall keep a permanent record of all

oysters either bought or caught by them, or by persons for them, when and from
whom bought, the number of bushels and the price paid therefor. All these

records shall at all times be open to the examination and inspection of the

fisheries commissioner, assistant commissioner and inspector, and upon request

shall be verified by the parties making them. If any person engaged in buy-

ing, packing, canning, shucking or shipping oysters taken or caught from the

public grounds or natural oyster beds of the state shall fail to keep a permanent
record of all oysters bought by him or caught by him, or by persons for him,

when and from whom bought, the number of bushels and the price paid therefor,

or shall fail upon demand to exhibit such record as required by law, or shall fail

to verify the same, he shall be guilty of a misdemeanor and be fined not exceeding

Hfty dollars or imprisoned not exceeding thirty 'days.

Rev., ss. 2.396, 2418; 1903, c. 516, s. 5; 1915, e. 136, s. 2.

56. Oyster measure. All oysters measured in the shell shall be measured
in a circular tub with straight sides and straight, solid bottom, with holes in the

bottom not more than one-half inch in diameter. The said measures shall have
the following dimensions: A bushel tub shall measure eighteen inches from
inside to inside across the top, sixteen inches from inside to inside chimb to

Ihe bottom and twenty-one inches diagonal from inside chimb to top. All

499
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measures found in the possession of any dealer not meeting the requirements

of this section shall be destroyed by said fisheries commissioner, assistant com-
missioner or inspector. Any person using an unlawful measure for the sale or

purchase of oysters shall be guilty of a misdemeanor.

Rev., s. 2417 ; 1903, c. 510, s. 12 ; 1907, c. 969, s. 10 ; Ex. Sess. 1913, c. 42, s. 2.

57. Local modification as to oyster measure in New Hanover, Onslow and
Pender counties. In New Hanover, Onslow and Pender counties all measures

used for buying or selling oysters shall have a brand, to be adopted by the

iisheries commissioner, stamped therein by said commissioner, assistant com-
missioner, or his lawful inspectors.

Rev., s. 2417 : 1903, c. 516, s. 12.

58. Illegal measures prohibited. If any person shall in buying or selling

oysters use any measure other than that prescribed by law for the measure-

ment of oysters, or if any dealer in oysters shall have in his possession any
measure for measuring oysters other than that prescribed by law, he shall be

guilty of a misdemeanor and be fined not exceeding fifty dollars or imprisoned

not exceeding thirty days.

Rev., s. 2399 ; 1903, c. 516, s. 12.

59. Dredging regulated as to territory and season. Any bona fide resident

of the state duly licensed according to law and using a licensed boat or vessel

may use scoops, scrapes or dredges in catching or taking oysters from the fifteenth

day of November in each year to the first day of April following, from the public

grounds and natural oyster beds in the broad open waters of Pamlico Soimd,

Pamlico River, Neuse River and Shoal River, except in those portions of

said sound and rivers in which the use of sucli instruments and implements is

prohibited as herein provided. No person shall use any implement or instru-

ment except hand-tongs in catching oysters in any bay, river, creek, strait, or any
tributary of such which border upon or empty into Pamlico Sound, Pamlico

River, or Long Shoal River, except as hereinafter provided; and any point

inside of a line drawn from the farthest or extreme outward point of land or

marsh on the one side to the farthest or extreme outward point of land or

marsh on the opposite side of any creek, strait or bay, shall be construed to be

within the said creek, strait or bay for the purposes of this section. Nor shall

any person use any implement or instrument except hand-tongs in the waters

of Pamlico Sound from what is known as the Reef or Reefs in the eastern jjortion

of said sound to the line of banks bordering its eastern shores; nor along the

shores of Pamlico County inside of a line beginning at Maw Point and running

to the west end of Brant Island, thence to Pamlico Point ; nor in the waters of

Pamlico Sound north of a line running from Long Shoal light to Gull Slioal

life-saving station, from the first day of February of each year to the fifteenth

day of November, nor in any of the waters of Carteret County. And for the

purpose of this section, the northern boundary of said county shall be a line

extending from Swan Point to Harbor Island light, thence a line to Southwest

Straddle light, thence a line to Northwest Point light, thence a line to tlie middle

of Ocracoke Inlet; nor in the waters of Neuse River above a line in said river

running from Carbacon buoy to the western point of land at Pierce's Creek.

Rev., 2413 ; 1903, c. 516, ss. 13, 14, 15 ; 1905, c. 507, s. 2.
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60. Illegal dredging prohibited; evidence. If any person shall use anj

scoops, scrapes or dredges for catching oysters except at the times and in the

places in this chapter expressly authorized, or shall between the fifth day of

April and the fifteenth day of November of any year carry on any boat or vessel

any scoops, scrapes, dredges or winders, such as are usually or can be used for

taking oysters, he shall be guilty of a misdemeanor.

If any boat or vessel shall be seen sailing on any of the waters of this state

during the season when the dredging of oysters is prohibited by law in the same
manner in which they sail to take or catch oysters with scoops, scrapes or dredges,

the said boat or vessel shall be pursued by any officer authorized to make arrests,

and if said boat or vessel apprehended by said officer shall be found to have on

board any wet oysters or the scoops, scrapes, dredges or lines, or deck wet,

indicating the taking or catching of oysters at said time, and properly equipped

for catching or taking oysters with scoops, scrapes or dredges, such facts shall be

prima facie evidence that said boat or vessel has been used in violation of the

provisions of the law prohibiting the taking or catching of oysters with scoops,

scrapes or dredges in prohibited territory, or at a season when the taking or

catching of oysters with scoops, scrapes or dredges is prohibited by law, as the

case may be.

Kev.. ss. 2385. 2.H97 ; 1903, c. 516, ss. 13, 14, 15, 28.

61. Dredging prohibited in certain waters of Pamlico Sound; exception.

It shall be unlawful for any person to use any rakes, scrapes, scoops or dredges,

or any other instrument or implement other than ordinary hand-tongs, for the

purpose of taking or catching oysters from the public oyster grounds or natural

oyster beds in any of the waters of Pamlico Sound or its tributaries north of

a line ninning from West Bluff Bay to the center of Ocraeoke Inlet ; any person

found guilty of the violation of this prohibition shall be punished by a fine not

less than twenty-five dollars or imprisoned not less than thirty days.

1909. c. 5.59.

62. Culling required; size limit. All oysters taken from the public grounds
of this state, with whatsoever instrument or implement, shall be culled and all

oysters whose shells measure less than two and one-half inches in longest

diameter, except such as are attached to a large oyster and cannot be removed
without destroying the small oyster, and all shells taken with the said oysters

shall be returned to the public ground when and where taken, and no oysters

shall be allowed by the inspectors to be marketed which shall consist of more
than ten per cent of such small oysters and shells, except "coon" oysters and
oysters largely covered with mussels : Provided, these musseled oysters must not

contain more than five per cent of shells or small oysters under regulation size.

Rev., s. 2415; 1903, c. 516, s. 11 ; 1905. c. 525; 1907, c. 969, s. 8; Ex. Sess. 1913, c. 42, s. 1.

63. Local modification as to culling oysters in New Hanover, Onslow and
Pender counties. In New Hanover, Onslow and Pender counties the preceding

section is in force, except that the oysters shall be measured "from hinge to

mouth," instead of in longest diameter.

Uev.. s. 2415 ; 1903. c. 516. s. 11 ; 1905, c. .5215.

63a. Taking unculled oysters for planting permitted to residents. Resi-

dents of the state of North Carolina shall be permitted to take oysters without
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culling from natural rocks at any time during the year for planting purposes

only, in the waters of North Carolina.

1917, c. 153.

64. Unculled oysters seized and scattered on public grounds. Whenever
oysters are offered for sale or loaded upon any vessel, car or train, without

having been properly culled according to law, the commissioner, assistant com-

missioner, or inspector shall seize the boat, vessel, car or train containing the

same and shall cause the said oysters to be scattered upon the public grounds,

and the costs and expenses of said seizure and transportation shall be a prior lien

to all liens on said boat, vessel, car or train, and if not paid on demand the

officers making the seizure shall, after advertisement for twenty days, sell the

same and make title to the purchaser, and after paying expenses as aforesaid

pay the balance, if any, into the. oyster fund. For the towing of said boat,

a charge of tliree dollars and fifty cents per hour shall be charged against

said boat for towage.

The last sentence is not applicable in New Hanover, Onslow, and Pender
counties.

Rev., s. 2416; 1903, c. 516, s. 3; 1907, c. 969, s. 9.

65. Shells to be bought and scattered on public beds. The oyster commis-

sioner is hereby empowered to expend one-half of the balance to the credit of the

oyster fund on the fifteenth day of April in each year for the purpose of buying
oyster shells and scattering the same on the natural oyster grounds of the state

during the months of April and May.
Rev., s. 2421 ; 1903. c. 516, s. 20.

Fart '). Criminal Offenses Connecied With Oyster Industry

66. Perjury in application for oyster license. If any person shall make any

false statement for the purpose of procuring any license, which may be required

by law, to catch oysters, or to engage in the oyster industry, he shall be guilty

of perjury and punished as provided by law.

Rev., s. 2390 : 1903, c. 516, s. 17.

67. Catching oysters without license. If any person shall catch oysters

from the public grounds of the state without having first obtained a license

according to law, or shall employ any person as agent or assistant, or shall as

the agent or assistant of any person catch oysters from the public grounds,

without all of said persons having first obtained a license according to law, he

shall be guilty of a misdemeanor, and be fined not exceeding fifty dollars or

imprisoned not exceeding thirty days.

Rev., s. 2386 : 1903. c. 510, s. 0.

68. Oyster dealing without license. If any person shall engage in the busi-

ness of buying, canning, packing, shipping or shucking oysters taken or caught

from the public grounds, or natural oyster beds of the state, without having

first obtained a license as required by law, he sliall be guilty of a misdemeanor

and be fined not exceeding fifty dollars or imprisoned not exceeding thirty days.

Rev., s. 2395 ; 1903, o. 510. s. 9 ; 1915, c. 136, s. 1.
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69. Use of unlicensed boat in catching oysters. If any person sliall use any

boat or vessel in catching oysters, which boat has not been licensed according to

law, and which is not in all respects complying with the law regulating the use

of such vessels, he shall be guilty of a misdemeanor and shall be fined not more
than fifty dollars nor less than ten dollars or imprisoned not more than thirty

nor less, than ten days for the first offense, but for the second or subsequent

offense he shall be guilty of a misdemeanor and punished at the discretion of

the court.

Kev., s. 2.387 ; 190.3, c. 516, s. 8.

70. Failure to stop and show license. If any person using a boat or vessel

for the purpose of catching oysters shall refuse to stop and exhibit his license

when commanded to do so by the fisheries commissioner, assistant commissioner

or any inspector, he shall be guilty of a misdemeanor and be fined not less than

twenty-five dollars nor more than fifty dollars.

Rev., s. 2.389 ; 1903, c. 516. s. 26.

71. Displaying false number on boat. If any person shall display any
other number on the sail than the one specified in their license or display a num-
ber when the boat or vessel has not been licensed, he shall be guilty of a misde

meanor and shall be fined not less than twenty-five dollars.

Rev., s. 2388 : 1903, c. 516, s. 27.

72. Catching oysters for lime. If any person shall take or catch any live

oysters to be burned for lime or for any agricultural or mechanical purpose, he

shall be guilty of a misdemeanor and be fined not exceeding fifty dollars or

imprisoned not exceeding thirty days : Provided, that shells may be taken which

do not contain more than five per cent of live oysters.

In New Hanover, Onslow and Pender counties the proviso to this section is

not in force.

Rev., s. 2400: Code, s. 3.389; 1885, c. 182; 1907, c. 969, s. 12.

73. Catching oysters Sunday or at night. If any person shall catch or take

any oysters from any of the public grounds or natural oyster beds of the state

at night or on Sunday, he shall be guilty of a misdemeanor and be fined not

exceeding fifty dollars or imprisoned not exceeding thirty days.

Rev., s. 2384 ; 1903, c. 516, s. 16.

74. Unloading at factory Sunday or at night. If any person shall unload
any oysters from any boat, vessel or car at any factory or house for shipping,

shucking or canning oysters on Sunday, or after sunset or before sunrise, he

shall be guilty of a misdemeanor and be fined not more than fifty dollars or

imprisoned not more than thirty days : Provided, whenever any boat or vessel

shall have partially unloaded or discharged its cargo before sunset, the remainder
of said load or cargo may be discharged in the presence of an inspector.

Rev., s. 2394; 1903, c. 516, s. 16.

75. Oyster-laden boats in canals regulated. No boat or vessel loaded with

oysters shall be permitted by the inspectors of South Mills and Coinjock to pass

through the canals, which do not have a certificate showing that the cargo has

been inspected and the tax paid thereon.

Rev., s. 2420 ; 1903, c. 516, s. 17.
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76. Sale or purchase of unculled oysters. If any person shall sell or offer

for sale, transport or offer to transport out of the state, or from one point in the

state to another, or have in his possession any oysters, which have not been

properly culled according' to law, he shall be guilty of a misdemeanor and be

fined not exceeding fifty dollars or imprisoned not exceeding thirty days. It is

unlawful for any person, firm or corporation to purchase oysters which have

not been properly culled according to law, and for each violation shall upon
conviction be fined two hundred dollars or be imprisoned in the discretion of the

court.

In New Hanover, Onslow and Pender counties the purchase of unculled

oysters is not forbidden.

Ilex., s. 2392 ; 190-3. c. 516. s. ?> : 1907. c. 969, s. 5.

77. Boat captain's purchase of unculled oysters. The captain of any run
or buy boat who shall purchase oysters which have not been properly culled

according to law shall upon conviction be fined two hundred dollars or impris-

oned in the discretion of the court, and the having of unculled oysters aboard

of his boat shall be prima facie evidence of his having purchased them. When
any person, firm or corporation shall furnish the captain of any run or buy boat

with funds with which to purchase oysters, they shall not be held responsible

for his acts and shall not be deemed the purchaser of such oysters.

This section is inapplicable to New Hanover, Onslow and Pender counties.

1907, c. 969. s. 5.

78. Larceny from private grounds. Any person who shall feloniously take,

catch or capture or carry away any shellfish from the bed or ground of another

shall be guilty of larceny and punished accordingly.

Uev.. s. 2401 : ls,S7. c. 119, s. 15.

79. Injury to private grounds; work at night. If any person shall will-

fully commit any trespass or injury with any instrument or implement upon any
ground upon which shellfish are being raised or cultivated, or shall remove,

destroy or deface any mark or monument lawfully set up for the purpose of

marking any grounds, or who shall work on any oyster ground at night, he shall

be guilty of a misdemeanor. But nothing in the provisions of this section shall

be construed as authorizing interference with the capture of migratory fishes or

free navigation or the right to use on any private grounds any method or imple-

ment for the taking, growing or cultivation of shellfish.

Uev.. s. 2402; 1887. c. 119. s. 11.

Art. 5. Shellfish ; Local Laws

80. New Hanover, Onslow and Pender: Close season for oysters. If any

jjcrson shall buy or sell oysters in the shell which have been taken from the public

grounds or natural oyster beds of this state between the first day of April and

the first day of October in any year, he shall be guilty of a misdemeanor and

be fined not more than fifty dollars or imprisoned not more than thirty days:

Provided, that oysters may be taken with hand-tongs only during the month of

April in any year, to be used for planting on private grounds, entered and held

under the laws of this state : Provided further, that oysters may be taken with
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hand-tongs only for home consumption : Provided further, that coon oysters

may be taken from October first to May first of each year in the waters of

Onslow and Carteret counties : Provided also, that it shall be lawful to take or

catch oysters on public oyster grounds north of the line running from Point

Peter to Duck Island, except between a line running from the east end of Hog
Island to the beach and from Ballast Point to the beach in Dare County, to be

sold to residents or nonresidents, from April first to May fifteenth of each year,

iipon the payment by the purchaser of a tax of one and one-half cents per tub.

This section applies only to the counties of New Hanover, Onslow and Pender.

Rev., s. 23.S3: 1903, c. 516. s. 22: 1905. c. 52.5. ss. 5. 8: 1907. c. 936. s. 4.

Note, See this chapter, s. 54.

81. Brunswick, New Hanover and Pender: Clams protected. It shall be

unlawful for any person, firm or corporation to take clams in the counties of

Brunswick, New Hanover or Pender, from any of the waters thereof, for the

purpose of bedding for market or for shipment from the said counties, from the

twenty-fifth day of March to the fifteenth day of December of each year : Pro-

vided, however, that citizens of the said counties shall have the privilege at all

times of the year to catch clams for selling in any of the said counties, in small

quantities, for table use only. It shall be unlawful for any person, firm or

corporation to purchase clams in the counties of New Hanover or Pender for the

purpose of shipping from the said counties, or for any person, firm or corpora-

tion to ship from the said counties of Brunswick, New Hanover or Pender an.y

clams at any time from the twenty-fifth day of March to the fifteenth day of

December of every year, and in Brunswick County from the first day of March
to the first day of December of every year. Any person, firm or corporation

violating the provisions of this section shall be guilty of a misdemeanor, and upon
conviction shall be fined for each offense not exceeding fifty dollars or imprisoned

not more than thirty days, in the discretion of the court.

1909. c. ST9 ; P. L. 1913. c. .S05.

82. Brunswick: Clams; size limit. It shall be unlawful for any person or

persons to catch any clams for use or for sale under one and one-half inches in

diameter in the waters of Brunswick County ; and upon conviction shall be guilty

of a misdemeanor.

P. L. 1913, 0. 805.

83. Brunswick: Fire on oyster beds; raking. In Brunswick County it shall

be unlawful for any person or persons to bTiiUl a fire upon any natural oyster bed
or rock at a place where oysters are in a state of growth. It shall be unlawfid
for any person or persons to rake with clam rake any oyster bed or oyster rock.

Any person violating the provisions of this section shall be guilty of a mis-

demeanor, and shall be fined not exceeding fifty dollars, or imprisoned not

exceeding thirty days.

19] .5. c. 138.

84. Carteret: Clams in Newport River. It shall be iinlawfial for any person

or persons, firm or corporation, between the fifteenth day of April and the fif-

teenth day of October of any year, to take any clams from the waters of New-
port River and its tributaries, for the purpose of shipping, selling, marketing
or bedding the same. Any person or persons, fix'ni or corporation violating the
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provisions of this section shall be guilty of a misdemeanor, and upon conviction

shall be fined not less than ten dollars for each offense, or imprisoned not exceed-

ing thirty days, or both, in the discretion of the court.

1907, c. 840.

85. New Hanover: Catching oysters in Myrtle Grove Sound. If any person

shall take or catch any oysters from Myrtle Grove Sound, from Perrine's or

Whitaker's Creek to the head vpaters of said sound in New Hanover County,

from the first day of May iintil the first day of September, except for his own
consumption, he shall be guilty of a misdemeanor, and fined not more than fifty

dollars or imprisoned not more than twenty days.

Rev., s. 2426 ; Code, s. 3423 ; 1883, c. 358, ss. 1, 2.

86. New Hanover: Clams in Masonboro Sound. It shall be unlawful for

any person or persons to use any rake or other instrument with more than two
prongs for the purpose of taking clams from any natural oyster rock or the

other waters of Masonboro Sound, in the county of New Hanover, between what
is known as Fowler's Landing to Cockle Shell Point, in said county, a distance of

about one mile. Any person violating the provisions of this section shall be guilty

of a misdemeanor, and upon conviction shall be fined not more than fifty dollars

or imprisoned not more than thirty days.

1909, c. 521.

87. Onslow: Catching oysters and clams in certain waters. It shall be unlaw-

ful for any person to take or catch any oysters or clams from the natural oyster

beds heretofore staked off and defined by the shellfish commissioners of Onslow
County, or from any ground, between the first days of April and October of each

year, lying north of the following lines, to wit : Beginning at triangulation point

"Mount Millow," on the western shore of New River, and running thence east-

wardly to triangulation point
'

' pond,
'

' the eastern shore of New River. It shall

be unlawful for any person during the months of May, June and July of each

year to take or catch oysters or clams from the natural oyster beds within the

grounds lying south of the line mentioned above. Any person violating the

provisions of this section shall be guilty of a misdemeanor, and upon conviction

or confession in open court shall be fined not exceeding fifty dollars or impris-

oned not exceeding thirty days. It shall be the duty of the fisheries commis-

sioners to keep the lines marking the natural oyster beds in said waters properly

marked and staked off.

1907, c. 949.

88. Onslow: Catching oysters in Stump Sound. It shall be unlawful for

any person, firm or corporation to catch, take or carry away from the oyster

beds in the waters of Stump Sound, in Onslow County, between Alligator Bay
and the Pender County line, any oysters except for home consumption between

the first day of March and the twenty-fifth day of October in any year. Any
person, firm or corporation violating this section shall, upon conviction, be fined

not less than fifty dollars or imprisoned not less than thirty days, in the discre-

tion of the court.

1915, c, 1.30.
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89. Onslow: Clams in Brown Sound and Queen's Creek. It shall be unlaw-

ful for any person, firm or corporation to catch or take any clams from the

waters herein described between the first day of April and the first day of

October. Said territory shall be as follows : Beginning at the mouth of Queen 's

Creek, in Onslow County, and running the various courses of the said Queen's

Creek channel to Bogue Inlet, including all the waters south of said channel to

the Horse Ford, between Brown Sound and New River : Provided, this shall not

be so construed as to prohibit any one from catching clams for their own table

use only. Any person, firm or corporation violating any of the provisions of

this section shall be guilty of a misdemeanor, and upon conviction shall be fined

not more than fifty dollars or imprisoned not more than thirty days.

1909, c. 514.

Art. 6. TerRxVpust

90. Drag-nets prohibited to nonresidents. If any person who is not a citizen

and who has not resided in tlie state continuously for the preceding two years

shall use any drag-net or other instrument for catching terrapin he shall be

guilty of a misdemeanor.

Rev., s. 2.369 ; Code, s.s. 3375, 3376.

91. Diamond-back terrapin protected. If any person shall take or catch

any diamond-back terrapin between the fifteenth day of April and the fifteenth

day of August of any year, or any diamond-back terrapin at any time, of less

size than five inches in length upon the bottom shell, or shall interfere with, or

in any manner destroy any eggs of the diamond-back terrapin, he shall be guilty

of a misdemeanor, and shall be fined not less than five dollars, nor more than ten

dollars, for each and every diamond-back terrapin so taken or caught, and a like

sum for each and every egg interfered with or destroyed : Provided this section

shall not apply to parties empowered by the state to propagate the said diamond-
back terrapin; and the possession of any diamond-back terrapin between the

fifteenth days of April and Augiist shall be prima facie evidence that the person

having the same has violated this section. It shall be the duty of all sheriffs

and constables to give immediate information to some justice of the peace of any
violation of this section.

Rev., s. 2370 ; Code, s. 3377 : 1899, c. 582 ; 1881, c. 115, ss. 1, 6.

92. Local—Carteret: Diamond-back terrapin. Any bona fide citizen of Car-

teret County is empowered to cultivate and propagate the diamond-back terrapin

at one place in the waters of Carteret County : Provided that he shall not inter-

fere with the eggs laid by the wild diamond-back terrapin in its natural haunts,

and that no undersized terrapin shall be taken for any purpose during the

closed season prescribed by law in regard to catching terrapin.

The grantee of the privilege conferred by this section shall cultivate and
propagate the diamond-back terrapin in a manner approved by the United
States bureau of fisheries. If at any time the said grantee violates any of the

laws of North Carolina regarding diamond-back terrapin the privilege hereby

conferred shall cease and he shall be guilty of a misdemeanor and upon convic-

tion shall be fined or imprisoned in the discretion of the court.

Pr. 1913. e. 402 ; P. L. Ex. Sess., 1913, c. 58.
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SUBCHAPTER HI. FISH OTHER THAN SHELLFISH

Art. 7. Salt Fish aa'd Fish Scrap

93. Inspectors for salt fish; duties; fees. The board of county commissioners

of every county where fish are packed for sale or shipment shall appoint and
qualify one or more sworn inspectors of fish at or near all packing localities,

whose duty it shall be to inspect all salt fish packed for sale or shipment ; and all

barrels, half-barrels and packages of fish inspected and approved by them shall

be branded with the word "inspected" and the name of the inspector. Said

board shall regulate and prescribe the duties, powers and fees of said inspector,

which fees shall not exceed five cents per barrel of two hundred pounds net and
two and one-half cents per half-barrel of one hundred pounds net and smaller

packages, to be paid by the shipper. This section shall not apply to fishermen

who may sell their fish to packers and shippers by weight or otherwise, as they

may agree : Provided, that in any county where the board of county commis-

sioners have not already appointed an inspector as is provided in section one of

said act, that upon a petition of two or more persons it shall be mandatory upon
the said board of county commissioners to immediately appoint an inspector in

accordance with the provisions above. Upon failure to do so for five days after

said petition has been filed, said board shall be guilty of a misdemeanor: Pro-

vided, said petition be filed with the clerk of the board of commissioners five days

before regular meeting of said board, and upon conviction shall be fined not less

than five nor more than fifty dollars for each member or be imprisoned not more
than thirty days.

1909. c. 6&3. s. 1 : 1911, c. 171.

94. Salt fish sold by weight; marked on package. All salt fish packed for

market shall be sold at their net weight, which shall be marked on every pack-

age; and any person packing or offering for sale salt fish, fraudulently mark-

ing the net weight on the package, shall for each offense be guilty of a misde-

meanor and fined not more than fifty dollars or imprisoned not more than thirty

days, or both, at the discretion of the court.

1909. f. 663. s. 2.

95. Salt mullet; special marking. Each package of salt mullets packed and
offered for sale shall be marked or stamped "large," "medium" or "small,"

and all packages containing any other kind of fish shall be marked plainly the

name of the fish contained, and any person who shall pack as principal or shall

have the same done by others for him shall be deemed the packer and shall stamp
his name and place of packing, together with net weight and size of fish, as pre-

scribed in this section, on the head of each package before offering for sale or

shipment, and on failure to pack and stamp as herein prescribed, or to pack or

stamp said package falsely, so as to misrepresent the weight or size of the fish in

said package, shall be guilty of a misdemeanor and fined not less than five nor

more than fifty dollars for each offense, and may be imprisoned at the discretion

of the court, not to exceed thirty days: Provided, this section shall not apply

to packages containing less than fifty pounds net fish : Provided further, this

section shall not apply to fishermen themselves, but shall apply only to mer-
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chants and others who may be classed as packers or brokers, within the proper

meaning of the term.

1909, c. 663, s. 3.

96. Measures for fish scrap and oil. For the purpose of iiniformity in the

trade of manufacturing fish scrap and oil in the state of North Carolina, there

is hereby established a standard measure of twenty-two thousand cubic inches

for every one thousand fish. Any person, firm, corporation or syndicate buying

or selling menhaden fish for the purpose of manufacturing within the borders

of this state, who shall measure the fish by any other standard (more or less)

than is prescribed in this section, shall be guilty of a misdemeanor, and upon
conviction shall be fined not more than fifty dollars or imprisoned not to exceed

thirty days. Each day said measure is unlawfully used shall constitute a sep-

arate and distinct offense.

1911, c. 101.

Art. 8. Commeecial Fisiiia'g; General EEGULxVxiois's

97. Right of fishing in grantee of land under water. Whenever any per-

son acquires title to lands covered by navigable water under the subchapter

Entries and Grants of the chapter entitled State Lands, the owner or person so

acquiring title has the right to establish fisheries upon said lands; and whenever
the owner of such lands improves the same by clearing off and cutting there-

from logs, roots, stumps or other obstructions, so that the said land may be used

for the purpose of drawing or hauling nets or seines thereon for the purpose of

taking or catching fish, the person who makes or causes to be made the said

improvements, his heirs and assigns, shall have prior right to the use of the land

so improved, in drawing, hauling, drifting or setting nets or seines thereon, and
it shall be iinlawful for any person, without the consent of such owner, to draw
or haul nets or seines upon the land so improved by the owner thereof for the

purpose of drawing or hauling nets or seines thereon. This section shall apply
where the owner of such lands shall erect platforms or structures of any kind

thereon to be used in fishing with nets and seines. Every person who shall

willfully destroy or injure the said platforms or structures, or shall interfere

with or molest the owner in the use of such lands as aforesaid, or in any other

manner shall violate this section, shall be guilty of a misdemeanor. This section

shall not relieve any person from punishment for the obstruction of navigation.

Rev,, s. 2160; Code, s. 3384; 1874-5, c. 183, ss. 1-6.

98. Seines prohibited to nonresidents; exceptions. If any person who has

not resided in the state continuously for at least twelve months next preceding
the day on which he shall begin to take fish shall use, or cause to be used, in any
of the waters of the state, any weir, hedge, net, or seine, for the purpose of

taking fish for sale or exportation, or if any person shall assist in using, or be

interested in using or causing to be used, in any such waters for the purpose
aforesaid, any weir, hedge, net, seine or tongs in the use of which any such non-

resident person may have an interest, he shall be guilty of a misdemeanor. Noth-
ing herein shall prevent any person from fishing with seines hauled to the shore

at any fishery, the title to which fishery or any interest therein having been

acquired by such person by purchase or inheritance. Tliis section shall not
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extend to servants employed to fish by any persons allowed to fish in the navi-

gable waters of the state. No nonresident of the state shall make any sale,

assignment or transfer of any fishery, weir, or other fishing apparatus, or

privilege mentioned in this section, to any citizen of the state for the purpose

of operating and working said fishery, weir, or other fishing apparatus as afore-

said, under the name and ownership of such citizen, or as the servant or

employee of any citizen; and any sale, transfer or assignment not made bona
fide and for a full consideration, shall be null and void.

Upon affidavit founded upon information and belief that any nonresident of

the state is operating any such fishery, weir, or other fishing apparatus as

aforesaid in the waters of the state, under such sale, assignment or transfer, as

the pretended servant or employee of any citizen of the state, it shall be the duty
of the justice of the peace before whom said affidavit is made, to issue a warrant
against the said nonresident and citizen under whose name said fishery is

operated, and upon conviction the said offenders shall be guilty of a misde-

meanor, and shall, for every offense, be fined not more than fifty dollars, or

imprisoned not more than thirty days. Upon the said trial, the burden of proof

shall be on the defendants to prove the bona fides and full consideration of said

sale or transfer.

Ilex., s. 2467; Code, ss. 3379, 3380; R. C, c. 81. s. 5; 1844, c. 40. s. 1 ; 1876-7, c. 33; 18a3,

c. 171.

99. Menhaden fishing forbidden to nonresidents. It is unlawful for any per-

son, firm, or corporation, not a citizen or resident of the state of North Carolina,

to catch, capture, or otherwise take any menhaden or fatbacks within the waters

of the state of North Carolina to the extreme limits of the state's jurisdiction in

and over said waters ; and for the purposes of this act the following boundaries

are hereby declared to be the boundaries to which the waters of the said state

extend, to wit : a distance of three nautical miles, measured from the outer

beach or shores of the state of North Carolina out and into the waters of the

Atlantic Ocean ; and any portions or portion of any water within a distance of

three nautical miles from said waters of the Atlantic Ocean to any beach or

shore of said state shall be deemed, for the purposes of this act, within the waters

of said state : Provided, that any citizen or resident of the state of North Carolina,

whether person, firm, or corporation, may take, capture, or catch any menhaden
or fatbacks at any time, subject to existing laws.

It is unlawful for any nonresident person, persons, firm, or corporation

knowingly to buy, cook, or manufacture into fertilizer any menhaden or fatbacks

caught, taken, or captured contrary to the provisions of the above.

Any person, persons, firm, or corporation violating any of the provisions of

this section shall be guilty of a misdemeanor, and upon conviction in any county

opposite the place at which said act is done, shall be fined not less than twenty-

five hundred dollars or imprisoned for two years, or both, in the discretion of the

court : Provided, that each catch, or taking, or purchase, or act of manufacture,

shall constitute a distinct and separate offense.

It is the duty of the fisheries commissioner or assistant commissioner, whenever

an affidavit is delivered to him stating that the affiant is informed and believes

that said act is being violated at any particular place, to go himself or send

a duly authorized deputy to such place, investigate the same, and such officer
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shall seize and remove all nets, machinery, or other appliances and parapher-

nalia setting or being used in violation of this section, sell same at public auction

and apply the proceeds of such sale to the payment of costs and expenses of such

removal, and pay any balance remaining into the school fund of the county

nearest to the place where the offense is committed.

1911, c. 102.

100. Menhaden fishing with nets regulated. If any person shall catch any
menhaden or fatbacks within the waters of the state of North Carolina, to the

extreme limits of the state's jurisdiction as defined in the preceding section in

any purse net or purse seine with a bar of less than one inch and with a mesh
of less than two inches, or shall knowingly cook or manufacture for fertilizer

any menhaden or fatbacks caught in any net or seine having bars of less than

one inch or having meshes of less than two inches at any place within the state

of North Carolina, he shall be guilty of a misdemeanor, and for each and every

offense shall be fined not less than five hundred dollars or imprisoned for one

year, or both, in the discretion of the court. Every person found fishing for

menhaden or fatbacks within three miles of the shore of any county, shall be

presumed to have violated this section. And all such persons, firms or' corpo-

rations shall be subject to all the pains and penalties denounced in this section,

and they may be prosecuted in the courts of any county in this state. All per-

sons aiding and abetting shall be guilty as principals.

This section is inapplicable to the counties of Dare, Brunswick, Pender, and
New Hanover.

Rev., s. 24.38 ; 1905, cc. 274, 508.

101. Poisoning streams. If any person shall put any poisonous substance

for the purpose of catching, killing or driving off any fish in any of the waters

of a creek or river, he shall be guilty of a misdemeanor.

Rev., s. 3417 ; Code, s. 1094 ; 1883, c. 290.

102. Fish offal in navigable waters. If any person shall throw, or cause to

be thrown, into the channel of any of the navigable waters of the state, any fish

offal, in any quantity that shall be likely to hinder or prevent the passage of fish

along such channel, or if any person shall throw or cause to be thrown into the

waters known as the Frying Pan, tributary to the Great Alligator River, in

Tyrrell County, any fish offal in any quantities whatsoever, he shall be guilty

of a misdemeanor.

Rev., s. 2444 ; Code, ss. 3386, 3389, 3407.

103. Sunday fishing. If any person fish on Sunday with a seine, drag-net

or other kind of net, except such as is fastened to stakes, he shall be guilty of

a misdemeanor, and fined not less than two hundred nor more than five lumdred
dollars or imprisoned not more than twelve months.

Rev., s. 3841; Code, s. 1116; 1883, c. 3.38.

Note. This section does not apply to Onslow County so far as established seines are
concerned. 1885, c. 171 ; 1889, c. 23.

104. Robbing nets. If any person shall, without authority of the owner,

take any fish from any nets of any kind, he shall be. guilty of a misdemeanor.

Rev., s. 2478 ; Code, s. 3418 ; 1883, c. 137, s. 5.
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105. Vessel injuring nets. If any master or other person having the man-
agement or control of a vessel or boat of any kind, in the navigable waters of

the state, shall willfully, wantonly, and unnecessarily do injury to any seine or

net, which may be lawfully hauled, set or fixed in said waters for the purpose

of taking fish, he shall forfeit and pay to the owner of such seine or net, or other

person injured by such act, one hundred dollars, and shall be guilty of a mis-

demeanor.

Rev., s. 2465 ; Code. ss. 3.38.5. 3389.

Note. Fishing witliout permission, see Game Laws.

106. Injury to fishing structures. If any person shall willfully destroy or

injure any platform or structure on any land covered by navigable waters,

which land has been duly entered and granted and over which the owner has,

according to law, acquired a prior right of fishery, or shall interfere Avith or

molest the owner in the use thereof or of said prior right of fishery, he shall be

guilty of a misdemeanor. If any person shall willfully destroy or injure any
platform or structure erected in any navigable water by the owner of the adjoin-

ing land for the purpose of drawing or hauling nets or seines thereon, or shall

interfere with or molest the owner in the use of any such lands, he shall be guilty

of a misdemeanor.

Rev., ss. 3414, 341.5 : Code. s. 27.53 ; 1874-5, c. 183. ss. 2-4.

107. Obstructing passage of fish in streams. If any person shall set a net

of any description across the main channel of any river or creek, or shall erect,

so as to extend more than three-fourths of the distance, across any such river

or creek any stand, dam, weir, hedge or other obstruction to the passage of fish,

or shall erect any stand, dam, weir, or hedge, in any part of any river or creek

that may be left open for the passage of fish, or who, having erected any dam
where the same was allowed, and shall not make and keep open such slope or

fishway as may be required by law to be kept open for the free passage of fish,

he shall be guilty of a misdemeanor : Provided, that this section shall not apply to

the creeks in the sound between Bogue Inlet, and Brown Inlet, in Onslow County,

except the main channel thereof.

Rev., s. 24.57: Code, ss. 3.387, 3388. 3389; 1909, c. 400. s. 1.

108. Dams for mills and factories regulated; sluiceways. No person shall

place or allow to remain any dam for mill or factory purposes in the Chowan
Kiver between Holliday's Island and the Virginia line; in the Meherrin River

between its mouth and the Virginia line ; in the Roanoke River from the mouth
of the Cashie River to the Virginia line ; in the Dan River from the crossing of

the state line to a point nearest Danbury ; in the Neuse River from New Bern
to Neuse station in Wake County ; in Contentnea Creek from its junction with

the Neuse to the junction of Turkey and Moccasin creeks; in the Cape Fear

River from Wilmington to the junction of Haw and Deep rivers and thence in

Haw River to the line of Chatham and Alamance counties, and also in Deep
River to the Randolph and Chatham line ; in Rocky River from its mouth to

the crossing of the Pittsboro and Asheboro road ; in the New Hope River from

its mouth to the Orange County line ; in Northeast Cape Fear River from Wil-

mington to South Washington ; in Black River from its mouth to the junction of

the Coharie ; in the South River from its junction with the Black River to the

crossing of the Fayetteville and Warsaw public road; in Lumber River from
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the state line to the northern boundary of Robeson County ; in the Yadkin River

from the state line to Patterson "s factory ; in Elk Creek, a tributary of the

Yadkin River, from its mouth to Daniel Wheeler 's in Watauga County ; in Stony

Fork Creek, a tributary of the Yadkin River, from its mouth to John Jones's

old store ; in Ararat River from its mouth to the bridge at Mount Airy ; in

North Fork of Catawba from its mouth to Turkey Cove ; in Broad River from

the state line to Reedy Patch Creek ; in Green River from its mouth to its junc-

tion with North Pacolet; in the Tennessee River from the state line to its

junction with the Nantahala ; in Pigeon River from the state line to the Forks

of Pigeon ; in the French Broad River from the state line to Brevard and in the

Swannanoa River ; in Toe River from the state line to the confluence of the

North and South Forks of Toe; in New River from the state line to the point

of divergence from the western boundary line of Alleghany County; in Little

River in Johnston County from its junction with Neuse River in Wayne County to

the Wake County line ; in Cane River from the mouth of same to mouth of Boiling-

Creek in Yancey County, also Old Fields of Toe on North Toe River in Mitchell

County; Johns River from its mouth to the forks of said river near Carroll

Moore 's in Caldwell County ; Catawba River from the South Carolina line to

the town of Old Fort in McDowell County, unless the owner thereof shall con-

struct thereon at his own expense a sluiceway for the free passage of fish, of

a width not less than three feet nor more than ten feet: Provided, such sluice-

way shall be constructed according to plans and specifications to be furnished

by the board of agriculture, and shall not injure the water-power of such"

owner : Provided further, in order to ascertain whether sluiceways will or will

not injure the water-power aforesaid the owner of such dam may select two dis-

interested persons and the board of agriculture two others, who may select the

fifth person to aid in the arbitration and settlement of such complaint : Provided
further, this section shall not apply to Pigeon River in Haywood County : Pro-

vided also, it shall be lawful for any person to remove any obstruction in the

main channel of the Cape Fear River to the width of one hundred feet, for the

free passage of fish in the county of Harnett. This proviso, however, shall not

apply to any dam or obstruction placed or kept upon said river by the Cape Fear
Iron and Steel Company.

Rev., s. 2462; Code, s. 3410; 1901. c. 208; 1880, c. 34; 1881. cc. 21, 32, 250, .320; 1905, c.

278 ; P. L. 1913. c. 758,

109. Sluiceways and fish passages; regulation and enforcement. The sluice-

ways referred to in the preceding section shall be so constructed and placed upon
such dams by the owner thereof within sixty days after notice has been given by
the board of agriculture, under a penalty of one hundred dollars per day for

each day thereafter that such dam shall remain witliout such sluiceway, and
shall be kept open by him during the months of February, March, April, May,
June, October and November, and at all other times when there is sufficient

water to supply both the water-power and the sluiceway, a fine of fifty dollars

per day for each day said sluiceway shall be allowed to remain closed, and any
person who shall fish with net, trap, hook and line, or who shall take in any way
whatsoever any fish wdthin two hundred feet of said sluiceway shall be subject

to a fine of one dollar for each fish so taken, or a fine of fifty dollars for each

offense, or imprisonment for thirty days.
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No other obstruction to the passage of fish shall exist or be built between the

designated points in the streams mentioned in this and the preceding section

unless an opening of not less than twenty-five feet, and not more than seventy-five

feet, embracing the main channel of said streams, shall be made by the owner of

such obstructions within twenty days after notice from the board of agriculture

to make such opening under penalty of fifty dollars per day for each day such
obstruction shall remain unopened. Said notice shall be served by the sheriff

of the county, and his return shall be prima facie evidence of notice in any suit

for such penalty.

Rev., ss. 24G3, 2464 ; Code, ss. 3411, 3412 ; ISSO, c. 34, ss. 2, 3.

Note. See further as to obstructing strearas and fish passages, Rivers aud Creeks.
ss. 5, 15.

Art. 9. Commercial Fishikg; Local Regulations

Pari 1. Sounds and Inlets

110. Inlets; nets in, regulated. If any person shall set any pound net,

dutch net or hedge net within two miles of Oregon Inlet or Hatteras Inlet or

within ten miles of New Inlet in Dare County, or shall between the first day of

January and the first day of May following of any year, set or operate any
seine or stationary nets of any kind in the main channels within three miles of

the inside mouths of Ocracoke, Hatteras, Oregon, or any other inlet north of

.Ocracoke Inlet, connecting the waters of the Atlantic Ocean with any of the

sounds or other inland waters, or shall fish with seines or nets of any description

in the waters of Bear Inlet or Brown's Inlet or within one mile of Bear Inlet or

Brown's Inlet, on the eastern or western beach of said inlets, except at regularly

established fisheries on said Bear or Brown's inlet beaches, or shall fish with

seines or nets on the inside of said Bear or Brown's inlet within one-fourth

mile of said inlets between the first day of October and the first day of April, he

shall be guilty of a misdemeanor.

Rev., s. 2450 ; 1893, c. 21G ; 1903, c. 724 ; 1903, c. 416.

HI. Pamlico and sounds to the north; net stakes to be removed. Every
person who shall set or use any net in the waters of Pamlico, Croatan, Curri-

tuck or Albemarle sounds or their tributaries, except Perquimans River, shall

be required to pull \vg and remove their broken, decayed and abandoned net

stakes within thirty days from the day the nets were taken from them, and not

later than the first day of June, and any person failing to pull up and remove
their stakes, as required by this section, shall be guilty of a misdemeanor, and
fined not more than fifty dollars or imprisoned not more than thirty days.

Rev., s. 2448 ; Code, ss. 3382, .3414 ; 1883, c. 69 : R. C. c. 81, s. 8 ; 1844, c. 40. s. 7 : 1852,

c. 13 ; 1893. c. 147 ; Ex. Sess. 1908, c. 19. s. 1.

Note. For Currituclv County, the above section is applicable, except that the words
"brolien, deca.yed and abandoned" before "net stakes" are omitted.

Ex. 1908, c. 19.

112. Pamlico, Croatan, and Albemarle sounds and inlets; fishing regulated.

If any person shall set or fish any net, seine or appliance of any kind for catch-

ing fish at any place within a radius of two and one-half miles either way from
Roanoke Marshes lighthouse, at a distance more than five hundred yards from the

shore of Roanoke Island or the mainland on the western side of Croatan and
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Pamlico sounds, except that on the western side of Pamlico and Croatan sounds

fishing shall be permitted in that territory extending one thousand yards from
the shore, beginning at the two-and-one-half-mile limit heretofore defined and
extending to the southern end of the Roanoke Marshes, on the Pamlico Sound
side, and to the north end of the same marshes of the Croatan side, but in neither

case shall the nets within this one-thousand-yard limit be within one and one-

quarter miles in any direction from the Roanoke Marshes lighthouse ; or shall set

or fish any pound or dutch net on the eastern side of Pamlico Sound within ten

miles of the Roanoke Marshes lighthouse, except such as shall be fished within

one thousand yards of Roanoke Island or Hog Island shores ; or shall set or fish

any dutch or pound net on the eastern side of Pamlico Sound more than two
thousand yards west of a line running south-southeast (magnetic) fromr Big
Island to a point on the twelve-foot curve westerly of Chicamacomico or south of

said point more than two thousand yards from the twelve-foot curve, as marked
on the chart of the coast and geodetic survey, corrected from data obtained to

November twenty-second, one thousand nine hundred and four ; or shall set or

fish any dutch or pound net on the west side of Pamlico Sound, in said sound,

extending into the water more than two thousand yards from the shore ; or shall

set or fish any pound or dutch net in Croatan Sound farther from the shore than

one-fifth of the width of said sound at that point; or shall set or fish any net,

seine or appliance of any kind for catching fish at any place within the area of

one-sixth the width of the sound or river on either side of a line passing through

the middle of the channel of Croatan Sound and the middle of Albemarle Sound,

up Chowan River as far as Cannon's ferry, and other tributaries of Albemarle

Soiind (provided, this clause does not apply to seines used on the rivers) ; or

shall set or fish any pound or dutch net in the Albemarle Sound more than two
thousand yards from the shore of the mainland, or in Chowan River farther from
the shore than one-third of the width of said river, at the place where said nets are

fished or set, or within one-fourth mile of any wharf used by a steamer on said

river ; or shall set or fish any net or appliance of any kind for catching fish within

one mile on either side of a lin^e running westerly or southwesterly from the center

of New Inlet to an intersection with the line extending from Big Island southwest

(magnetic), or within one mile on either side of a line running westerly or

southwesterly from the center of Oregon Inlet to a point two thousand yards west

of the continuation of the said line running from Big Island south-southeast

(magnetic), or within one mile on either side of a line six miles long running
from the center of Hatteras Inlet in a northwesterly direction, these restricted

areas to include the channels extending from Oregon, New and Hatteras inlets,

respectively, he shall be guilty of a misdemeanor and be fined not less than fifty

dollars or imprisoned not less than thirty days, in the discretion of the court. The
provisions of this section shall apply only to that part of each year in which

shad and herring fishing are permitted by law in the several waters, except that

in Albemarle and Croatan sounds the provisions of this section shall apply for

the entire year, as far as it relates to pound nets. The fisheries eomniissioner is

authorized, 4n determining the boundaries of the restricted areas on either side

of Roanoke Marshes, to run straight lines from the stake two thousand yards

from the shore in the two-and-one-half-mile radius from Roanoke Marshes light-

house to the stake five hundred yards eastward from the point of Roanoke
Marshes, and shall run straight lines from the stake one-fifth the width of Croa-
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tan Sound in the two-and-one-lialf mile radius from Roanoke Marshes lighthouse

south to the stake five hundred yards from the eastward point of Roanoke
Marshes ; that the boundary lines marking the restricted areas in these sounds
shall be run in straight lines from stake to stake, located at certain points, but

said stakes not to be in any case more tlian three miles apart. The place of

trial for offenses under this section shall be the county opposite where the act

was committed.

It is the duty of the fisheries commissioner, or any of his assistants or depu-

ties, whenever a complaint is made to him, either orally or in writing, stating

that any of the laws relating to fish or fisheries are being violated at any particu-

lar place, to go himself or send a deputy to such place and investigate same, and
he shall seize and remove all nets or other appliances set or being used in viola-

tion of the fisheries laws of the state, sell same at public auction after advertise-

ment for twenty days at the courthouse and three other public places in the county

in which the seizure was made, and apply the proceeds of sale to the payment of

costs and expense of such removal, and pay any balance remaining, to the school

fund of the county nearest to where the offense is committed. And the failure

of the fisheries commissioner or his deputies to perform the above prescribed duty

shall render his bond liable to a penalty of five hundred dollars, one-half to go to

the informant and the other half to be paid to the school fund of the county in

which the action is brought.

Rev., s. 2440: 1905, c. 292 ; 1909, c. 540. s. 3 ; 1911, c. 18.

113. Albemarle and Croatan sounds and inlets; drift nets. If any person

shall drift or fish any drift nets between the first day of February and the first

day of May of any year, within two miles of the mouth of any river emptying
into Albemarle Sound, or within three miles of any seine-beach on the Albe-

niarle or Croatan sounds while being fished, or within ten miles of Ocracoke,

Hatteras, Oregon or New inlets, or within ten miles of the Roanoke Marshes,

he shall be guilty of a misdemeanor, and be fined not less than fifty dollars or

imprisoned not less than thirty days : Provided, the people of Dare County shall

be allowed to use drift nets for herring.

Rev., s. 244(5 ; Code, s. .3396 ; 1881, c. 274, ss. 1. 2 ; 1,8S3, e. 145.

114. Albemarle Sound and tributaries; nets and net stakes. No person

shall set or fish any dutch net or pound net in Roanoke River, Cashie or Middle

and Eastmost rivers, or within two miles of the mouth of said rivers, or within

one mile of the mouth of any other river emptying into Albemarle Sound, or

less than two miles in width at its mouth, and any such net set within one mile

of the mouth of any other river emptying into said sound shall not extend into

the main channel at its mouth. No person shall set or fish with a dutch net or

pod net within half a mile to the eastward or westward of the outside wind-

lasses or snatch-blocks of any seine fishery in operation on said sound ; and any

such net set or fished within one mile of such windlasses or snatch-blocks of any

seine fishery in operation shall run at right angles to the shore from the shore,'

and shall not extend further into the sound from the water's edge than tlie

distance from such windlasses or snatch-blocks to the line of such net; and all

persons who shall set or fish any such net in said sound shall pull up and remove

the stakes used for the same by the first day of June next succeeding the fishing
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season, and if any person sliall set or fish any dutch net or pod net in said sound

in violation of this section he shall be guilty of a misdemeanor, and be subject to

a penalty of three hundred dollars : Provided, that dutch nets may be used in

Cashie River two and one-half miles from its mouth, if they do not extend

more than one-third the width of said river from the shore, and such nets may
be along the sound shore on the Bertie County side between the following points

along said shore, to wit : commencing at the mouth of Cherry Tree Cut Branch,

Kentrock field and Landing field, and running around the shore to the mouth of

Morgan Swamp, thence to Rock Spring Branch, and that any nets set or fished

within that line shall not extend from the shore in any direction a greater dis-

tance than six hundred and fifty yards measured at high water, and within this

distance of six hundred and fifty yards is to be included the nets, hedges and all

parts thereof.

Rev., s. 2439; Code, s. .3383; 1889, c. 122; 1891, c. 322; 1895. c. 245; 1899, c. 310; 1899,

c. 412 : 1909, c. 540, f5. 2 ; 1911, c. 23.

115. Albemarle Sound in certain parts; gill nets. It is unlawful to set,

fish or use any gill nets of any description, either stake, anchor or drift, for

commercial purposes in the Albemarle Sound west of a line drawn straight from
Batt's Island on northern side of Albemarle Sound to mouth of Scuppernong
River on south side of said sound, except between the hours of four o'clock and
eleven o'clock p.m., and then said nets or combinations of such nets shall not be

more than six hundred yards in length and there shall not be allowed to any
boat more than six hundred yards of such gill nets.

It is the duty of the fisheries commissioner or other persons entrusted with the

enforcement of the fishery laws of the state to seize and remove any gill net of

any description being set, setting or being used in violation of this act, or which

is more than six hundred yards in length, and to dispose of the same as provided

by law.

It is the duty of the fisheries commissioner to keep a deputy, assistant or

inspector on the waters of Albemarle Sound to enforce this section and the other

fish laws applicable to Albemarle Sound, and the failure of the fisheries commis-

sioner to perform tliis duty shall render his official bond liable to the penalty

prescribed in the third preceding section which regulates fishing in Pamlico,

Croatan and Albemarle sounds and inlets.

Any person, firm or corporation violating the provisions of this section shall

be guilty of a misdemeanor, and upon conviction shall be fined not less than two
hundred dollars (one-half to go to the informant and the other half to the

school fund), or imprisoned in the discretion of the court.

1911. f. 18 ; 191.3, c. 43.

116. Albemarle Sound off Tyrrell County; gill nets. It is unlawful for any
person, firm or corporation to set or use for catching fish any anchor gill net

within fourteen hundred yards of any stake gill net of from four and one-half

inch to five and one-half inch mesh, in that part of the Albemai'lo Soiuid

embraced in the following area : Commencing on the east shore of the Scupper-

nong River where said river empties into the Albemarle Sound, thence north to

the middle of the Albemarle Soiand, thence along the middle of the Albemarle

Sound to a point in the sound opposite Newberry Pier, thence to the shore at

Newberry Pier, and along the sound shore to the beginning. Any person, firm
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or corporation violating the provisions of this section shall be guilty of a misde-

meanor, and upon conviction shall be fined not more than fifty dollars or be

imprisoned for not more than thirty days.

1915, c. 112.

117. Albemarle Sound in certain parts; anchor, drift and stake nets. If

any person shall set or fish an anchor, drift or staked gill net in the waters of

Albemarle Sound or its tributaries west of a line running from Skinner's Point

buoy to Roanoke lighthouse, or if any person shall east of said line set or fish

in the waters of said sound or its tributaries any anchor, drift or staked gill net

longer than one thousand yards, or combination of such nets longer than one

thousand yards ; or shall set or fish any anchor, drift or staked gill nets within

ojie and one-half miles of any seine grounds on the said sound or rivers emptying
therein or within one-half mile of any dutch net stand where the same is now
located in said sound or rivers, unless said seine ground or dutch net stand is

owned by the person setting such nets; or shall set or fish any line or row of

anchor, drift or staked gill nets anywhere in said sound or rivers nearer to any
other row of such nets than half the length of the longer of said row he shall be

guilty of a misdemeanor and shall be fined not exceeding one hundred dollars or

be imprisoned not more than thirty days. And any person who shall willfully

violate the provisions of this section shall forfeit and pay for each violation of

the same the sum of one hundred dollars to be recovered in a civil action by any
one who will sue therefor ; one-half of said recovery shall inure to the benefit of

the public school fund : Provided, that nothing in this section shall prevent the

setting of gill nets in the Chowan River or its tributaries above Holliday 's Island :

Provided further, that one-third of said stream, along the channel shall be kept

free from any class of net : Provided further, that no pound net shall be set

within one luiudred yards of any other pound net set by another person in

Chowan River, north of Holliday 's Island.

Key., s. 2451 : 1897, c. 51 ; 1899, c. 41; 1899, c. 130; 1911, c. 104.

118. Albemarle Sound; nets near wharves or Norfolk Southern Railroad

bridge. It is unlawful to set any pound or dutch nets in Albemarle Sound
nearer to eitlier side of the Norfolk Southerji Railroad bridge across said sound

than three hundred j^ards, or to set any stake, drift, or anchor gill nets nearer to

either side of said bridge than one-half mile. It is unlawful to set any net of

any description in front of a wharf, that is, between the pier of any Avharf

now used as a landing for any steamboat and the middle of the stream on which

the wharf is built. Any person violating the provisions of this section sliall be

guilty of a misdemeanor and fined not less than one hundred dollars or impris-

oned in the discretion of the court.

1911, 0. 1(«.

119. Croatan marshes: nets and fishing apparatus near. If any person, for

tlio purpose of taking fish, shall between the first day of February and the first

day of May, of the same year, use or cause to be used, at or within half a mile

of the marshes separating the waters of Croatan and Pamlico sounds, any weir,

hedge, net or seine, he shall be guilty of a misdemeanor.

Rev., .'i. 2424 : Code, s. .^.",78 ; R. C, c. 81. s. 4 ; 1844, c. 40, s. 3.
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120. Currituck Sound; nets used regulated. It is iinlawful for any person

or persons, firm or corporation to fish in the waters of Currituck Sound with

a drag, haul, seine or any other kind of net of whatsoever kind with a bar of less

than one and three-eighths inches, or a mesh of less than two and three-quarters

inches. Any person or persons, firm or corporation violating any of the provi-

sions of this section shall be guilty of a misdemeanor and fined not more than

fifty dollars or imprisoned more than thirty days, in the discretion of the court.

1913. c. 29.

121. Pamlico Sound; nets to be set north and south. Every net (unless the

same be a drag-net and hauled to the shore), which may be used for catching

shad in that portion of the waters of Pamlico Sound, lying between a line drawn
eastwardly from Stumpy Point and Mount Pleasant in Hyde County to a point

ten miles south of Hatteras Inlet in said sound, shall be set and fixed in said

waters, in a direction from north to south, and shall not be used in any other

manner; and any person offending against this section shall, for every offense,

forfeit five dollars.

Rev., s. 243.3 ; Code, s. 3381 ; 1889, c. 261 : K. C, c. 81, s. 7 ; 1844, e. 40. s. 6.

122. Pamlico Sound, tributaries, rivers and waters of Carteret County; nets

regulated. There shall be no pound or other tarred nets with a mesh smaller than

one and one-half inches bar, before tarring, fished in Pamlico, Tar, and Neuse
rivers, Pamlico Sound and the waters of Carteret County, and there shall be no

pound or stake nets fished within three miles of the inside mouths of Ocracoke

Inlet nor in the principal channel or channels of said inlet nor within one mile

of said channel or channels until the said channel or channels reach deep water,

at any time, and the other inlets north of it shall be left under section 112

of this chapter. No stake or pound net which shall be fished in any of the

waters mentioned in this act, without being tarred, shall have a mesh of

less than one and three-eighths inches bar. The bunt, which must not be longer

than thirty yards, of all seines and haul-nets fished in the waters of Pamlico,

Tar and Neuse rivers and Pamlico Sound shall not be smaller than one and
one-eighth inches bar net, biit nothing herein shall apply to nets fishing for

menhaden. Any person violating any of the provisions of this section shall be

guilty of a misdemeanor, and shall be fined not less than one hundred dollars and
imprisoned at the discretion of the court : Provided, this section shall apply only

to that part of the year beginning January fifteenth and ending May fifteenth.

1907. c. 948. ss. 1-4: 1909. c. 540, s. 4.

123. Pamlico Sound; waters of Pamlico County; nets regulated. It is

unlawful for any person or association of persons or corporation to set or cause

to be set, fish or cause to be fished in Pamlico Sound from the mouth of Bay
River to Neuse River and in Neuse River, more than four pound, pod or

dutch nets in any one string, with leads of more than two hundred yards in

length for each pound or net, or at a greater distance than one and one-half

miles from the shore at right angles or thereabouts from the place opposite where
such net may be set ; and it is unlawful for any person, association of persons

or corporation to set or cause to be set any pound, pod, or dutch net or string

of nets of any kind, or fish any such nets nearer to a net or string of nets

already set and being fished than five hundred yards, and no pound, pod, or
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dutch uet nor any lead thereto shall be set other than at right angles or there-

abouts from the short. It is unlawful for any person or persons, firm or corpora-

tion to use, set or fish any drag or haul net in the waters of Smith 's Creek or its

tributaries in Pamlico County.

It is unlawful for any person or persons or corporation to set or fish or cause

to be set or fished any pound, pod, or dutch net in the waters of Pamlico County
on tlie south or east side thereof or in Neuse River, of a size smaller than one

and one-quarter mesh or bar measure or two and one-half inches string measure.

Any person, persons or corporation who shall violate any of the above provi-

sions shall be guilty of a misdemeanor, and shall be fined not exceeding fifty

dollars or imprisoned not exceeding thirty days, in the discretion of the court,

and shall also forfeit such net or nets any portion of which may be set beyond
such distance from the shore or s^t in any manner or place forbidden in this

section.

It is the duty of the sheriff of Pamlico County, upon reliable information that

any person or persons or corporation has set or caused to be set any pound or

dutch net, or that any portion of any such net has been set at a greater distance

than one and one-half miles from the shore from the mouth of Bay River to

Neuse River and from Neuse River to Baird 's Creek, or nearer than five hundred
yards to any nets already set, to ascertain the truth thereof, and if such report

be correct, take into possession at once any such net so set, and after ten days

public notice at three public places in his county sell the same at public sale,

and from the proceeds he shall retain the actual cost of taking such net, and
a fee for services of two and one-half dollars and the remainder of said proceeds

he shall pay one-half to the informer and the other to be paid to the county

treasurer, who shall place the same to the credit of the public school fund of the

county.

It is lawful for any person or persons to set pound, pod, or dutch nets in

the manner prescribed in this section in the waters of Pamlico County and in

Neuse River upon the north side thereof from its mouth to Baird 's Creek, at

any time during the year, and from the northern end of outer Swan Island to

Adams Creek on the soTith side of Neuse River, from the first day of January to

tile first day of May.
P. L. 191.",. e. 7r>'2. s. 5.

124. Roanoke Sound; nets in. It is unlawful for any person or persons to

set any pound nets or any other kind of nets east of a line beginning at a point

one thousand yards east of Hog Island Point and running direct to a point two

hundred yards east of Broad Creek Point ; thence following the east shore of

Roanoke Island to Ballast Point; or set or fish any pound or dutch nets or any

other kind of net in that portion of Roanoke Sound north of a line extending

from Ballast Point east ten degrees north further from the shore than one-fifth

of the width of said sound. Any person violating any of the provisions of this

section shall be guilty of a misdemeanor, and iipon conviction shall be fined or

imprisoned at the discretion of the court. This section shall not prevent the

setting of pound nets inside of Shallow Bag Bay, and shall apply only to that

part of each year in which shad and herring fishing is permitted by law in the

several waters.

1911. C-. 2(i.
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Part 2. Streams

125. Black River; fishing regulated. It is unlawful for any person or per-

sons to catch or take fish, either by rod or hook, seines, nets, striking, muddying
the pools or lagoons, feeling by hand, gigging or in any other method or in

any manner whatsoever, during the months of May, June, July and August,

excepting Tuesday and Friday of each week in each year, in the waters of Black

Eiver and its tributaries, in the counties of Pender and Bladen. Any person

violating the provisions of this section shall be guilty of a misdemeanor, and upon
conviction fined not less than five dollars nor more than ten dollars or imprisoned

not more than thirty days, one-half of the fine to be paid to the informer and
one-half to the school fund.

1909, c. 478.

126. Black River and Mingo Creek; only hook and line. If any person shall

fish in that part of Black River in Sampson and Cumberland counties and below

the Atlantic Coast Line Railway bridge, or in Mingo Creek in said counties below

the Averasboro and Clinton road otherwise than with a hook and line, he shall

be guilty of a misdemeanor.

Rev., s. 2471 : 1895. c. 270.

127. Black River in Bladen, Cumberland and Sampson; close season. It is

unlawful for any person to catch witli hook and line, seine, or destroy with gun
or any gig or striking iron the fish in the waters of Black River and its tribu-

taries in the counties of Bladen, Cumberland and Sampson from the fifteenth of

May until the fifteenth of August in each year. Any person violating this sec-

tion shall be guilty of a misdemeanor and shall be fined not less than ten dollars

nor more than twenty-five dollars, or imprisoned in the coimty jail not more
than thirty days, for each and every offense.

P. L. 191.3, c. 62.3, s. 1.

128. Black River and Six Runs; obstructing channel; lay days. It is unlaw-
ful for any person or persons to fish in that part of Black River from the Cape
Fear River to the mouth of Great Coharie, and in that part of Six Runs River

from its mouth to where it is crossed by the Atlantic Coast Line Railroad, with

any wire trap, net or contrivance whatever that will obstruct the free passage

of fish in said waters, from the first day of March to the fifteenth day of June
of each year, except from six o'clock p.m. to six o'clock a.m. on Tuesday, Thurs-

day and Saturday nights. It is unlawful for any person or persons fishing as

permitted in the foregoing to leave, or permit being left, in the parts of the said

streams defined in the foregoing section any wire trap, net or contrivance what-

ever that will obstruct the free passage of fish, or any parts of any such wire trap,

net or contrivance, at any time during which such fishing is prohibited. Any
person or persons violating the provisions of this section shall be guilty of a mis-

demeanor, and be fined not more than fifty dollars or imprisoned not more than

thirty days.

1907. f. 169.

129. Cape Fear River ; nonresidents may not fish. If any person who is

a nonresident of the state shall catch fish, for marketable piirposes, in the waters
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of the Cape Fear River, or any of its tributaries, lie shall be guilty of a misde-

meanor, and upon conviction shall be fined or imprisoned at the discretion of the

court.

Rev., s. 3416 ; 1895, c. 2.30.

130. Cape Fear River; nets and seines regulated. If any person shall use

any net for catching sturgeon in the waters of New Hanover County, the bars

of the meshes of which net shall be less than ten inches in the diamond ; or shall

haul a seine or nets or pod fish within three hundred yards of any established

fishery, except with the nets of such fishery ; or shall set or fish any stationary

nets in the waters of the Cape Fear River, except on the east side thereof and in

New Hanover County; or shall set any net in said river otherwise than east or

west, or shall own or control more than one line of nets, or shall operate or fish

any shad nets in Cape Fear River below the mouth of Brunswick River between

the twentieth day of April and the fifteenth day of January ; or shall set any set

net or stationary net of any kind in the Cape Fear River north of the mouth
of the Brunswick River, or in the Brunswick River ; or shall operate any drift

net in the Cape Fear River of more than three himdred yards in length, or shall

catch shad in said river with seines or nets from the twentieth of April to the

fifteenth of January, he shall be guilty of a misdemeanor. The possession of

a sturgeon net with meshes of a size smaller than allowed by this section shall be

prima facie evidence of having fished the same. In setting nets in Cape Fear

River as allowed by this section the following rules shall prevail : They shall

begin at a point one hundred yards from the edge of the channel on the east

side of said river and running thence due east one hundred and twenty yards,

then leaving a gap of one hundred and twenty yards. Then from the east end of

said gap another net may be set one hundred and twenty yards only, and to

continue in the same proportion, always requiring a gap of one hundred and

twenty yards to intervene between each one hundred and twenty yards of nets

so set, and no net or sets of nets of any kind shall be placed opposite said gaps,

within a distance of a half mile of same, and none of the nets so set shall be nearer

than a half mile of the west shore of said Cape Fear River. An established

fishery in the meaning of this section is one where there is a camp for the use of

the hands, and where the seine or nets and boats used by the said fishery are kept,

and where the said fishery was established prior to the first day of January one

thousand eight hundred and ninety-nine.

Rev., s. 2468: Code, s. .140.'!: 190:1, c. IT.-. ; 1899. c. 440: 1881. c. 2.S0
: 1907, c 7.12.

131. Cape Fear River; fish traps regulated. If any person shall construct,

operate or maintain any fish traps in tlie Cape Fear River, or shall fail to remove

all traps now in the channel of said river within sixty days from the first day of

March, one thousand nine hundred and five; or shall fail on the first day of

June of each year to remove the slats or fingers from any fish trap allowed to be

operated in said river under this section, he shall be guilty of a misdemeanor.

This section shall not apply to Brunswick or New Hanover counties or to a fish

trap which extends to not more than one-third the channel of said river.

Rev., .s. 2483 ; 190.5, e. 500.

132. Cape Fear and Northeast rivers; nets in. It is unlawful to fish with

dutch, pod, fyke or other pound nets, or stake or stationary nets, or nets of like
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kind, in the waters of the Cape Fear River below the mouth of Black River,

twelve miles above Wilmington, or in the waters of Northeast River below the

Castle Hayne bridge. Drift nets shall be permitted in the waters of the Cape
Fear River %ithin the territory described in section one of this act and its tribu-

taries, between February first and May first of each year. Any person violating

the provisions of this section shall be guilty of a misdemeanor and fined not less

than fifty dollars or imprisoned not less than thirty days.

1909, c. 841 ; P. L. 1911, c. 27S.

133. Cape Fear, Northeast and Black rivers; obstructing fish; fishing between

Saturday evening and Monday evening. If any person shall with seines or nets

of any kind catch any fish in the waters of the Cape Fear River from its mouth
to the Bladen County line, or in the waters of the Northeast Cape Fear or Black
rivers in Pender County between six o'clock p.m. on Saturday and six o'clock

p.m. on Monday, or shall obstruct the free passage of fish in the waters of said

rivers, he shall be guilty of a misdemeanor.

Rev., s. 2470 ; 1885, c. 226 ; 1887, c. 71 ; 1907, c. 811.

134. Cape Fear River, northeast branch; seines, nets and traps. If any per-

son shall fish in the northeast branch of the Cape Fear River with seine, net or

trap, from the twenty-third day of February to the first day of July of any year,

between the hours of six o'clock p.m. on Saturday and six o'clock p.m. on Mon-
day of each week, or shall at any time use more than one seine at a time in any
fishing hole in said river, or use, set or place in said river any hedge, trap or

other obstruction which will prevent the free passage of fish up said river, which
said hedge, trap or other obstruction shall extend more than one-third across the

main channel of the said river, he shall be guilty of a misdemeanor. This section

shall not apply to that portion of said river which lies between the city of "Wil-

mington and a point on said river known as The Three Cypresses, twelve miles

distant from said city of Wilmington.

Rev., s. 2469 : 1889, c. 182 ; 1891, c. 198.

135. Goose and Oyster creeks; drag or haul nets unlawful. It is unlawful
for any person or persons to fish with a drag or haul net of any description in

the waters of Oyster Creek and its tributaries and Goose Creek or its tribu-

taries (said creek being a dividing line between the counties of Pamlico and
Beaufort.) Any person or persons violating the provisions of this section shall

be deemed guilty of a misdemeanor and shall be fined or imprisoned, or both, in

the discretion of the court.

1907, e. 222 : P. L. 1911, c, 381.

136. Little River; obstructions in. If any person shall place any obsti-iiction

in Little River, dividing the counties of Pasquotank and Perquimans, and allow

it to remain for a longer time than ten days, he shall be guilty of a misdemeanor,

and fined not less than five dollars, nor more than ten dollars : Provided, nothing

in this section shall be so construed as to prohibit citizens from fishing with

dip-nets in said river during the months of March and April in each year.

Rev., s. 244.3 ; Code, s. 3400 ; 1881, c. IS.

137. Lumber River; close season for traps in. It is unlawful for any per-

son to set any trap for the purpose of catching fish in Lumber River or its
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tributaries in Columbus and Robeson counties, between the first day of April

and the first day of September in any year. Any person violating the provi-

sions of this section shall be guilty of a misdemeanor and upon conviction shall

l)e fined not more than fifty dollars or imprisoned not more than thirty days.

1907, c. 60S.

138. Lumber River and waters of Robeson, Columbus, Hoke and Scotland;

fishing regulated. It is unlawful for any person, firm or corporation to fish

with seine, trap, nets, or by gigging, muddying, striking, dynamiting, shooting,

or using lime or other chemicals by which fish may be killed, in Lumber River or

any of its tributaries, or other rivers, lakes, ponds, or swamps of Robeson,

Columbus, Hoke and Scotland counties: Provided, that gill nets may be set in

these waters during six months in each year, beginning with October and ending

with March. And provided further, that in Robeson and Hoke counties owners
of private lakes and ponds may fish therein with seines, nets or traps from July

first to September thirtieth.

Any person, firm, or corporation violating this section shall be guilty of

a misdemeanor, and on conviction shall be fined not more than fifty dollars nor

less than ten dollars ; the fine to be paid to the school fund of the county in which

the offense was committed, or imprisoned not more than thirty days nor less than

ten days in the county jail, the county commissioners of said counties having the

privilege of sending the said person or persons so convicted to the chain-gang

of their respective counties or to hire them out in case there is no chain-gang.

The ])olice force of said counties have full power and authority to arrest, without

w^arrant, any and all persons violating this section.

P. L. 191.5. c. 358 ; P. L. 1917, c. 368.

139. Moccasin River and Big and Little Contentnea creeks; obstructions and
nets in. It is Tinlawful for any person or persons to hedge or otherwise obstruct

the free passage of water, fish, timber, rafts or boats, in the run of Moccasin

River or Big Contentnea Creek, from Rountree 's bridge in Wilson County to the

mouth of said river or creek, or to make any like obstruction in the run of Little

Contentnea Creek. It is unlawful for any person or persons to fish with traps

of any description in the waters of either of said streams, except from Roun-

tree 's bridge to Barefoot 's Mill: Provided, no hedge or trap shall obstruct more
than one-third of the waters of Contentnea Creek. Any person who shall vio-

late any of the provisions of this section shall be guilty of a misdemeanor and

upon conviction thereof shall be fined not less than five dollars and not more than

fifty dollars or imprisoned not more than thirty days; and one-half of the fine

so imposed shall be paid to the person who reports such offenses to the proper

lawful officer, and the other half to the common school fund of the county in

Avhich the misdemeanor is committed.

1907. c. 615; Ex. Ses.s., P. L.. 1913. c. 252.

140. Neuse and Trent rivers; stationary, set or dutch nets. No person or

association of persons shall set or place or cause to be set or placed any stationary,

set or dutch nets in either Neuse or Trent rivers above the point of conflux of

the said Neuse and Trent rivers. That no person or association of persons or

corporation shall set, cause to be set, fish or cause to be fished, use or cause to be

used any dutch net, pound net or other stationary trap net or seine of similar
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description, by whatever name known, in the waters of Neuse River above

Wilkinson's Point, on Pamlico side. Any person or association of persons set-

ting or placing any nets, as described above, on any day or part of a day, above

the point of conflux of the said Neuse and Trent rivers, shall be guilty of a misde-

meanor. Any person or association of persons or corporation setting or placing

or causing to be set or placed any nets, as described above, on any day or part of

a day, above Wilkinson 's Point, in Neuse River, shall be guilty of a misdemeanor.

Any person or association of persons or corporation violating the provisions of

this section shall upon conviction be fined fifty dollars or imprisoned thirty days

for each and every violation. Any party who is the informant against any one

violating this section shall, upon conviction of such person so violating the

section, receive one-half of the fine prescribed.

1909. c. SOI : P. L. 1911, c. 616.

141. Neuse and Trent rivers; size of seine bars regulated. If any person

shall use any drag-net or seine with bars of less size than one and a quarter inch

in the Neuse and Trent rivers, or in any of the tributaries thereof, except for

the purpose of catching herring, from the fifteenth day of January to the fif-

teenth day of May of each year, he shall be guilty of a misdemeanor, and fined

not less than five nor more than fifty dollars for every offense. This section shall

not apply to the waters of the Neuse and its tributaries above the Wayne and
Johnston County line.

Rev., s. 24.54 : Code, s. 3395 ; 1881, c. 146, ss. 1, 2.

142. Neuse River; obstructions in, by dams, nets, etc. Any person who shall

construct a dam, put in traps, dutch net, wire seine, or anything else in Neuse
River between its mouth and the Palls of Neuse in Wake County, for the purpose

of obstructing the passage of fish in said river shall be guilty of a misdemeanor
and be fined not exceeding fifty dollars or imprisoned not exceeding thirty days

:

Provided, this section shall not apply to seines, set nets, running or skimming
nets : Provided, this section shall not prevent the use of traps in Wayne County,

where the trap and its wings do not extend more than one-third across the

stream.

Rev., s. 2474 ; Code. s. 3422 : 1SS.5. c. 391 : 1893, c. 3.54 : 1883, c. 301. ss. 1. 2 ; 189.5, c. 403

;

1901, c. 395.

142a. Neuse River; certain nets regulated. If any person shall use or cause

to be used any dutch net, pound net, or other stationary trap net, or seine of
similar description by whatever name known, in the waters of Neuse River for

the purpose of taking fish therefrom, except the ordinary set net in use in said

river prior to the first day of January, one thousand eight hundred and ninety-

seven, he shall for each day's use thereof as aforesaid forfeit and pay the sum
of fifty dollars. The penalties herein created shall be recovered by warrant before

any justice of the peace in the counties of Carteret, Craven and Pamlico or

Lenoir, and shall be ajiplied to the use of the public schools of said counties, and
such offender in addition to the penalties contained in this section shall be
guilty of a misdemeanor and shall be fined not less than one hundred dollars,

nor more than five hundred dollars, or imprisoned in the county jail not less

than six months nor more than twelve months : Provided, that a resident and
citizen of the state may fish with dutch, trap or pound nets in the waters of
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Neuse River on the Pamlico side of said river between the mouth of said river

and Upper Broad Creek not more than five hundred yards from the shore.

Rev., s. 2453 : Code. s. 3397 : 1897. c. 145 ; 1S99, ec. 299, 422, 435 : 1901. c. 74 ; 1903, c. 704

:

1905, c. 817.

143. Pamlico and Tar rivers; dutch, etc., nets prohibited. If any person
shall set down or fish any dutch, pod, fyke or pound net or net of like kind in

the waters of Pamlico or Tar rivers or their tributaries except in the manner,
and in the part, and during the time, which such nets are by law allowed to be

fished, he shall be guilty of a misdemeanor, and shall be fined not less than fifty

dollars nor more than one hundred dollars, and shall be imprisoned in the county
jail not less than thirty and not more than sixty days.

Rev., s. 2428; Code, s. .3417; 1903, c. 52.

143a. Pamlico and Tar rivers: lay days. If any person, from the fifteenth

day of February to the tenth day of May of every year, from twelve o'clock

meridian of Saturday until sunrise Monday morning of each week, shall fish

any seine, set net, drift net, or any other net of any name or kind whatever,

in the waters of Pamlico or Tar rivers and tributaries, except bow or skim nets,

he shall be guilty of a misdemeanor.

Rev., s. 2427; Code, s. 3416; 1SS3, c. J37. s. 3.

144. Pamlico River; dutch, etc., nets allowed under regulation. It shall be

lawful to fish with dutch, pod, fyke or other pound nets, or nets of like kind, in

the waters of Pamlico River below a line beginning on the southern shore of

Pamlico River at Maule's Point, and running due north to a point on the north-

ern shore of said river : Provided, that no dutch, pod, fyke or pound net, or

other net of like kind, shall extend out in said river more than one-fourth of

the distance across said river from the shore, and that none of said dutdh, pod,

fyke or pound nets shall be set, placed down or fished nearer to each other than

five hundred yards, measuring up and down the river ; nor shall they be placed,

set down or fished within five hundred yards of any seine beach in actual use

for hauling a seine, nor within one mile of the mouth of Bath Creek : Provided,

no nets of the kind enumerated in this section, or other nets of like kind, shall

be placed down, set or fished in said rivers between the tenth day of May and

the first day of July in any year. Any person violating the provisions of this

section shall be guilty of a misdemeanor, and shall be fined not less than fifty

dollars nor more than one hundred dollars, in the discretion of the court.

Rev., s. 2429 ; Code. s. 3417 : 1903, c. 52 ; 1909, c. 540, s. 1 ; 1909. c. 700.

145. Perquimans River; nets in, regulated. If any person shall fish with

any seine, or set any dutch net or hedge within one mile of a straight line com-

mencing at Stephenson's Point on the north side of Perquimans River and run-

ning in a southwesterly direction to the nearest point of land on the south side

of said river known as Belgrade Bluff, or shall haul any seine or set any dutch

net or other kind of net so as to extend beyond the middle of said river at any

part thereof, he shall be guilty of a misdemeanor.

Rev., s. 2441; 1893, c. 147, ss. 1. 2. 4.

146. Roanoke River; drift nets in, regulated. It is unlawful to fish any

drift nets in the Roanoke River over twenty yards in length, and no net shall
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drift within three hundred yards of another net and no two nets shall drift

abreast of each other. Any person violating the provisions of this act shall be

guilty of a misdemeanor and fined not less than one hundred dollars or impris-

oned in the discretion of the court.

1911, c. 163. s. 3.

147. Scuppernong River and Lake Phelps; nets in, regulated. It is unlaw-

ful for any person, firm or corporation to set or in any manner fish with more
than one hundred yards of gill nets within the waters of Lake Phelps or Scup-

pernong in Tyrrell and AVashington counties, or to set or in any manner fish

with more than one pound, pod, or dutch net, and shall be restricted to the

months of February, March, and April of each year. Any person, firm, or

corporation violating this section shall be guilty of a misdemeanor, and upon
conviction thereof shall be fined not more than fifty dollars or imprisoned not

more than thirty days.

1909, c. 378 ; 1911, c. 129.

148 Scuppernong River; nets obstructing channel or near bridges. If any
person shall set any kind of a fish weir or pod net, gill net or net of any kind
in the Scuppernong River using more than one-half of the channel of said river,

or within one hundred yards of the public bridges at Columbia and the Cross

landing, crossing said river, he shall be guilty of a misdemeanor, and fined a sum
not to exceed fifty dollars, or imprisoned not to exceed thirty days : Provided,

this section shall not apply to the hauling of seines.

Rev., s. 244,5 : Code, s. 3408 ; 1885, c. 18 ; 1903, c. 91.

149. Scuppernong River; nets near Norfolk and Southern Railroad bridge.

It is unlawful for any person to fish any pound or dutch nets within fifty yards

of the Norfolk and Southern Railroad bridge across Scuppernong River. Any
person violating this section shall be gviilty of a misdemeanor and punished by
a fine of not more than one hundred dollars nor less than twenty-five dollars, in

the discretion of the court.

Ex. Sess. 1908, c. 82 : 1909, c. 119.

149a. Trent River; use of nets, regulated. If any person shall set any trap,

dutch, pound or pod net of any description whatever in Trent River, or shall at

any time extend his set nets more than one-third the distance across the Trent
River from either side, or shall set any net nearer to any other net than one

hundred yards either on the same or on the opposite side of the river, or shall

fish with seines or set nets of any description in Trent River from its moiitli to

upper Tucker bridge, between the hours of twelve o 'clock noon on Saturday and
twelve o'clock noon on Monday of each week, or shall set or haul a net or seine

of any description between the town of Trenton and Brown's Mill on said river

from the sixteenth day of May to the first day of August in each year, he shall

be guilty of a misdemeanor and shall be fined not less than five dollars nor more
than ten dollars or be imprisoned not less than ten nor more than thirty days.

Rev., s. 2455 ; Code, s. 3397 : 1893, c. 447 ; 1897, c. 294.

Part 3. Counties

150. Counties on Pamlico Sound: Size of fish caught or sold. It is unlawful

for any person to buy, sell, offer for sale, or to have in his possession any blue-
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fish, trout or drum under eight inches in length, or any mullet under six inches

in length, or any croakers, spots and hogfish under five inches in length, or sea

mullet, flounders, mackerel and hickory shad less than eight inches long or

butterfish and steerfish less than four and one-half inches long, at any time

during the year. Any person or persons violating any of the provisions of this

section shall be guilty of a misdemeanor, and upon conviction shall be fined not

less than ten dollars nor more than fifty dollars. This section shall only apply

to the counties of Beaufort, Carteret, Dare, Hyde, and Pamlico.

1909. c. 474, ss. 3, 4 ; 1909, c. 906.

151. Brunswick, New Hanover and Pender: Size of bars in nets. If any
person shall use in any of the waters of Brunswick, New Hanover and Pender
counties any nets, seines, set-downs, fish traps or any other nets of any descrip-

tion for the purpose of taking fish, the bars of the meshes of which nets, seines,

set-downs, or fish traps shall be less than one and one-eighth inches in length,

he shall be guilty of a misdemeanor.

Hex., s. 2470 ; 1885, c. 226 ; 1887, c. 71.

152. Brunswick, Cumberland, New Hanover, Sampson, and Harnett: Close

season for fish. If any person shall catch or destroy with seines, nets, firearms,

bows and arrows, or by muddying or stirring the waters, or by striking any fish

of any kind in the waters of Black or South rivers, or the waters of Big Coharie,

Little Coharie, Bear Skin and Big swamps in the counties of New Hanover,

Sampson, Cumberland and Harnett, and of the waters of Six Runs in the

counties of New Hanover and Sampson, and of the waters of the Cape Fear

River in the counties of New Hanover and Brunswick, and of the northeast

branch of the Cape Fear River in the county of New Hanover, between the

fifteenth days of May and August of each year, he shall be guilty of a misde-

meanor, and fined not to exceed five dollars.

Rev., s. 2472; Code, s. 3409: 1889, c. 414 ; 1S71-2, c. 152; 1879, c. 283; 1881, c. 369.

153. New Hanover, Onslow and Pender: Purse nets and seines for food fish.

It is unlawful for any person, firm, or corporation to catch any food fish in

a purse seine or purse net in any waters within the limits of New Hanover,

Onslow and Pender counties, extending to the extreme limits of the state's

jurisdiction in and over such waters, making the boundaries of said counties to

which said waters shall extend to be the distance of three nautical miles,

measured from the outer beach or shores of said counties out into the waters

of the Atlantic Ocean. Any waters within a distance of three miles of any

beach or shore of said counties shall be deemed the waters of said counties for the

purpose of this section. It is unlawful for any person, firm, or corporation to

purchase, trade for, or deal in, or sell any food fish caught as is set forth above.

Any person, firm, corporation, partnership, or association who knowingly rents,

leases or permits to be used any purse seine or purse net, rents or leases any

vessel, boat or steamer upon which is used a purse seine or purse net in the

catching of food fish in the waters of said counties shall be guilty of a misde-

meanor. Any person who furnishes information upon which any person, firm,

or corporation shall be convicted of a violation of any of the provisions of this

section shall be entitled to one-half of the fine imposed therefor.

r. L. 1913, 0. 717.
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154. Beaufort: Nets regulated in certain creeks. It is unlawful for any per-

son or persons to use or fish with any drag nets, purse nets, drop nets, fyke nets,

thrash nets or any set or gill nets longer than thirty yards on top line, in the

waters of Bath Creek, Blotint's Creek, Jordan's Creek, Pungo Creek, Wright's

Creek or their tributaries, in Beaufort County, during the months of March,

April, May, June and July of each and every year. Any person or persons

violating the provisions of this section shall be guilty of a misdemeanor, and
upon conviction fined not exceeding fifty dollars or imprisoned not more than

thirty days for each ofilense.

1909, c. 586.

155. Beaufort: Fishing by residents in Bath Creek. It is lawful for any

person or persons who are resident citizens of Beaufort County to fish with

any kind of nets, except pound nets or purse nets, in the waters of Bath Creek

from Bath Creek bridge to the mouth of said creek.

P. L. 1911, c. 547.

156. Beaufort: Certain nets in Blount's Creek. It is unlawful for any per-

son or persons to use or fish with any drag net or slash net in the waters of

Blount's Creek or its tributaries. Any person or persons violating the provi-

sions of this section shall be guilty of a misdemeanor, and upon conviction shall

be fined not exceeding fifty dollars, or imprisoned not exceeding thirty days for

each offense.

P. L. 1911, c. 120.

157. Beaufort: Certain nets in Durham and Lee's creeks. It is unlawful
for any persons to catch fish with seine, drag nets, purse nets, thrash nets or haul-

ing nets of any description in the waters of Durham Creek, Lee 's Creek, or their

tributaries in Beaufort County. Any persons violating this act shall be deemed
guilty of a misdemeanor, and on conviction shall be fined not less than five nor

more than ten dollars for each and every offense.

1907, c. 439.

158. Beaufort: Certain nets in Nixon's Creek. It is unlawful for any per-

son or persons to use or fish with any drag nets, purse nets, or pound nets in the

waters of Nixon's Creek in Beaufort County. Any person or persons violating

the provisions of this section shall be guilty of a misdemeanor, and upon convic-

tion fined not exceeding thirty dollars or imprisoned not more than twenty days
for each offense.

P. L. 1911, c. 525.

159. Beaufort: Certain nets in North Creek. It is unlawful for any person
or persons to use or fish with any drag nets, purse nets, drop nets or fyke nets

in the waters of North Creek and its tributaries in Beaufort County. Any per-

son or persons violating the provisions of this section shall be guilty of a misde-

meanor and fined not exceeding fifty dollars or imprisoned not more than thirty

days for each offense.

1907, c. 629.

160. Bladen: Manner of fishing in Brown Marsh and Horseshoe swamps.
It is unlawful for any person to fish with a seine or by muddying the water or
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by means of any lime, dynamite, or any other such material or substance in

Brown Marsh and Horseshoe swamps in Bladen County. Any person violating

this section shall be guilty of a misdemeanor, and upon conviction shall be fined

not more than fifty dollars or imprisoned for thirty days. This section shall

apply only to Brown Marsh Township in Bladen County.

P. r.. 1915. C-. 1S7.

161. Bladen: White Lake; hook and line only. It is unlawful to catch, kill,

or destroy fish in White Lake in Bladen County by means of nets, traps, by gig-

ging, by shooting, or by any other means or methods, except by hook and line : Pro-

vided, that set hooks, bobs, and trolls shall be construed as being hooks and lines.

Any person violating the provisions of this section shall be guilty of a misde-

meanor, and fined not exceeding fifty dollars or imprisoned not exceeding thirty

days.

I>. L. 191.S, f. 295.

162. Brunswick: Mullet fishing; purse nets. If any person, firm or corpora-

tion shall fish for and catch any mullets with any purse seine or purse net in

the waters within the limits of Brunswick County, extending to the extreme
limits of the state's jurisdiction in and over said waters; and for the purpose of

this section, any portion of any water within a distance of three nautical miles

from the outer shores of said county shall be deemed the waters of said county.

Or if the master or any employee on any steamboat engaged in fishing for

menhaden or fatbacks shall discharge from said boat fish offal, blood or slime

within a distance of one-half of a mile of any established mullet fishery on the

Brunswick County coast between the first of August and the thirty-first of

December of each year, he shall be guilty of a misdemeanor, and upon conviction

shall be fined or imprisoned at the discretion of the court. For the purposes

of this section an established fishery is declared to be that point on the beach

occupied by the surfboat and seine in regular use.

Rev., s. 2481 ; 1905. c. 748.

163. Brunswick: Nonresidents must have license. It is unlawful for any
nonresident of this state to engage in the business of gathering oysters, clams

and terrapins for gain, or for market, within the limits of Brunswick Coimty
without first obtaining from the county commissioners of said county a license

to carry on such business, which license may be granted by the county commis-

sioners of said county upon paying to the treasurer of said county, to be used for

county purposes, the sum of fifty dollars for each nonresident engaged in such

business, and twenty-five dollars for each nonresident hand employed : Provided,

that such license so granted shall be for one year and shall expire on the first

day of October of each year. Any person or persons violating the provisions of

this act shall be guilty of a misdemeanor.

1907, 0. 68.

164. Carteret: Cedar Island Township; hauling nets with power. It is

unlawful for any person or persons, firm or corporation to pull any haul net

within the waters of Cedar Island Township, Carteret County, with steam, gaso-

line or any other motor power. Any person or persons, firm or corporation
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violating the provisions of this section shall be guilty of a misdemeanor, and be

fined or imprisoned, or both, in the discretion of the court.

1915, c. 281.

165. Carteret: Use of dutch nets. If any person shall use or cause to be

used any dutch net, pound net or other stationary trap, net or seine of similar

description by whatever name known, in the waters of Carteret County for the

purpose of taking fish therefrom, he shall for each day's use thereof forfeit and
pay the sum of fifty dollars. The penalties herein created shall be recovered by
a' warrant before any justice of the peace in the county of Carteret, and shall be

applied to the use of the public schools of said county; and such offender, in

addition to the penalties contained in this section, shall be guilty of a misde-

meanor, and fined not less than one hundred dollars nor more than five hundred
dollars, or imprisoned in the county jail not less than six months nor more than

twelve months : Provided, this section shall not apply to the ordinary set nets

heretofore in use in the waters of said county.

Rev., s. 2435 ; Code, s. 3420; 1883, c. 199.

166. Carteret: Size of seine mesh. If any person shall catch mullets in the

waters of Carteret County with a seine or net having a mesh of less than one

and one-eighth inch, he shall be guilty of a misdemeanor and fined not more
than fifty dollars or imprisoned not more than thirty days.

Rev., s. 2434 ; 1895, c. 25; 1903, c. 508.

167. Carteret: Length of nets; joining together. 1. It is unlawful for any
person, firm, corporation, or syndicate, to fish any net or seine in the waters of

the state of North Carolina within the boundaries of Carteret County more than

two hundred and seventy-five yards in length : Provided, this length shall not

apply to purse seines used for the purpose of catching menhaden (fatbacks),

only.

Any person, firm, corporation, or syndicate violating this subsection shall

be guilty of a misdemeanor, and upon conviction shall be fined not more than

fifty dollars or be imprisoned not more than thirty days, in the discretion of the

court. Each day said nets or seines are fished shall constitute a separate offense

under this subsection.

2. When a condition arises that a crew of fishermen find it advantageous

to join two or three nets together for the purpose of temporary fishing, it shall

be lawful under this section to do so under the following rules and regulations,

namely (Provided, such nets when joined together shall not be fished in the bite

of Cape Lookout) : (a) The total length of nets joined together shall not exceed

eight hundred and twenty-five yards, (b) That not more than one of the nets

(two hundred seventy-five yards) shall be owned by any one person, firm, cor-

poration, or syndicate thus fishing, (c) That not less than two men shall be

permitted to fish with each net thus joined together, (d) That no position or

haul shall be held by anchoring boat (except when occupied by men fishing

same), buoys, stakes, or any other device, (e) That no seines or nets shall be

hauled by capstans, (f) That no nets of smaller mesh than 1% inch bar or 2%
inch stretched measure shall be joined together for the purpose of fishing under

this section, (g) That no nets thus joined shall be fished in the waters of the state
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of North Carolina within the boundaries of Carteret County at any stationary

fishery, (h) That the fishing of such nets thus joined together shall not be per-

mitted in the waters of Carteret County where said waters are of less width
than one and one-fourth miles. It is expressly enacted that each net joined

together under this subsection shall have two staffs.

Any person violating any of the provisions of this subsection shall be guilty of

a misdemeanor, and upon conviction shall be fined not less than two hundred
dollars or imprisoned not less than six months.

168. Carteret: Obstructions to fish prohibited. If any person shall obstruct

any navigable water or passageway for fish in Carteret County by placing

bushes, posts or any stationary material or fixtures in such a manner as to pre-

vent the free passage of fish, he shall be guilty of a misdemeanor and fined not

less than one hundred dollars. Nothing in this section shall be construed to

prohibit any person from using a lawful net or seine in any way or manner except

as a stop net or seine. This section shall not apply to any net that the fish can

pass freely by one end.

Rev., s. 2436 ; 1903, c. 520.

169. Carteret: Pound nets in Neuse River. It is lawful to fish pound nets

from January first to May fifteenth of each year within the waters of that por-

tion of Carteret County, with a line beginning at the northwest point of out-

ward Swan Island, running a due north course ; from such line running up the

Neuse River to the spar buoy at the entrance of Adams Creek: Provided, that

not more than five nets shall be set in any one stand : Provided further, that not

more than one-fourth of the river in width shall be used for the purpose of

fishing under this section. Any person, firm, corporation, or syndicate fishing

with pound nets in the waters of Carteret County at any other time except as

prescribed in this section shall be guilty of a misdemeanor, and upon conviction

shall be fined not less than two hundred dollars or imprisoned not less than six

months, in the discretion of the court. It is expressly enacted that every day

such fishing is done in violation of this section shall constitute a separate offense.

1911, c. 128.

170. Carteret: Purse nets for mullet prohibited. If any person shall fish

for or catch any mullets with any purse seine or purse net in any waters within

the limits of Carteret County, extending to the extreme limits of the state's

jurisdiction in and over such waters, he shall be guilty of a misdemeanor and be

fined not less than five hundred dollars or imprisoned not less than one year.

For the purposes of this section the following boundaries are hereby declared

to be the boundaries to which the waters of said county extend, to wit : A dis-

tance of three nautical miles, measured from the outer beach or shores of Carteret

County out and into the waters of the Atlantic Ocean ; and any portions of any
water within a distance of three miles from said waters of the Atlantic Ocean
to any beach or shore of said county shall be deemed the waters of said county

for the purposes of this section.

Rev., s. 2437 ; 1903. c. 583 ; 1905, ec. 274, 508.
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171. Carteret and Onslow: Purse nets prohibited for food fish. It is unlaw-

ful for any person, firm or corporation to catch any food fish in a purse seine

or purse net in any waters within the limits of Carteret and Onslow counties

extending to the extreme limits of the state's jurisdiction in and over such waters,

making the boundaries of said county to which said waters shall extend to be the

distance of three nautical miles, measured from the outer beach or shores of

Carteret and Onslow counties out into the waters of the Atlantic Ocean. Any
waters within a distance of three miles of any beach or shore of said counties

shall be deemed the waters of said county for the purposes of this section. It is

unlawful for any person, firm or corporation to purchase, buy, or trade for, or

deal in, or sell any food fish caught as is set forth in this section. Any person,

firm or corporation violating any provision of this act shall be deemed guilty of

a misdemeanor, and shall be fined not less than three hundred dollars nor more
than five hundred dollars, or imprisoned, in the discretion of the court. Any
person who shall furnish information upon which any person, firm or corpora-

tion shall be convicted of a violation of any of the provisions of this section

shall be entitled to one-half of the fine imposed therefor.

1907, c. 857 ; 1911, cc. 126, 204.

172. Chatham: Fishways in Haw River. All persons maintaining dams
across Haw River in the county of Chatham shall, upon thirty days notice from
the board of commissioners of said county, establish fishways in said dams;
and if said fishways shall not be made within three months from the service

of the notice, said persons so offending shall be guilty of a misdemeanor, and
fined at the discretion of the court.

Rev., s. 2476 ; Code. s. .3402 ; 1881, c. .343, ss. 1, 2.

173. Columbus: Lumber River; fishing regulated. It is unlawful for any
person, firm or corporation to fish with seine, traps, gigging, striking, or dyna-

miting, by shooting with gun or rifle in Lumber River or its tributaries in Colum-
bus County : Provided, this section shall not apply to any person fishing on his

own lands or those who may have written consent of the owner of the land where
fishing. It is unlawful for any person, firm or corporation to fish with gill

net in Lumber River or its tributaries in Columbus County, except during the

months of October, November, December, January and February. Any person

violating this section shall be guilty of a misdemeanor, and upon conviction shall

be fined not more than fifty dollars nor less than ten dollars, one-half to go to

the informant, or imprisoned not more than thirty days nor less than ten days, in

jail, with authority to the county commissioners of Columbus County to hire out

such convict.

P. L. 1918, c. 740.

174. Columbus: Traps and nets in Porter Swamp. It is unlawful for any
person or persons to set any fish traps or nets in the waters of Porter Swamp
in Columbus County in such manner as to prevent the free passage of fish.

Any person violating the provisions of this section shall be guilty of a misde-

meanor and shall be fined not less than ten dollars nor more than twenty-five

dollars, or imprisoned not less than ten days nor more than thirty days for each

offense.

P. L. 1911, c. 748.
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175. Currituck County: Fishing in Atlantic Township. It is unlawful for

any person or persons to catch fish with seine or set net, or nets of any kind, in

the waters of Atlantic Township, between the fifteenth day of April and the

twentieth day of October in each year, within the following boundaries in said

township : Beginning at a cedar stump standing on the beach north of Caffie 's

Inlet life-saving station and extending a west course five hundred yards from
the shore; thence paralleling the shore a southerly course to the Dare County
line. It is unlawful to set any pound or dutch nets in the waters of said town-

ship. Nothing herein shall prevent the catching or selling of twenty-five pounds
of fish on any one day for home consumption ; nor prevent the catching of eels,

mullets and herrings at any time during each year ; nor prohibit fishing at night.

Any person violating the provisions of this section or any part thereof shall

be guilty of a misdemeanor for each and every offense, and upon conviction

shall be fined not more than fifty dollars nor less than twenty dollars or im-

prisoned not more than thirty days.

1009, c. 619.

176. Currituck County: Dutch nets in Currituck Sound. If any firm, com-

pany or corporation shall operate or cause to be operated in the waters of Curri-

tuck County, or be interested in (in any manner whatsoever) more than six pound
or dutch nets, or use more than one hundred yards of hedging to a net, or set

a stand of such nets exceeding eight hundred yards in length from land to the

extreme outward end ; or if any person shall set any pound or dutch nets to the

east of the center of Currituck Sound, except that part from the west point of

Mackey 's Island north of the Virginia line ; or if any person shall leave any
landing or ancliorage before sunrise for the purpose of fishing in Currituck

Sound or tributaries, or shall continue to fish after dark, he shall be guilty of

a misdemeanor and be fined not less than twenty-five, nor more than fifty dollars.

This section shall not prohibit fishing after dark in that part of said sound west

of a line beginning at the north point of Bell's Island, thence north not more
than one thousand yards from the mainland to the mouth or entrance of Tull's

Creek, nor night fishing between the thirty-first day of March and the twentieth

day of October five hundred yards from the shore from Martin's Point to Kitty

Hawk Bay.

Rev., s. 2430 ; 1905, c. 273, ss. 3-7.

177. Currituck County: Shipping or selling fish. If any person shall catch

or capture any fish with nets or other appliances in the waters of Currituck

County between the fifteenth day of April and the twentieth day of October

of each year, or shall sell or ship out of the county or state any fresh fish between

said dates; or if any person shall be found with more than twenty-five pounds

of freshwater fish in his possession between the thirty-first day of March and

the twentieth day of October of each year, herrings, mullets, shad and eels

excepted ; or if any person shall in said county catch eels for market between

the thirtieth day of April and the twentieth day of September following in

each year, he shall be guilty of a misdemeanor and be fined not more than fifty

dollars and not less than twenty-five dollars. Any citizen may catch, not to

exceed twenty-five pounds, at any time for home consumption, and sell or give

not more than ten pounds to any one person in one day.

Rev., s. 2431 ; 1905, c. 273, s. 1 ; 1907, c. 520.
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178. Currituck County: Right of search. If any constable, game warden or

justice of the peace of Currituck County shall be informed, or have cause to

suspect, that either of the two preceding- sections is being violated, he is hereby

authorized and empowered to examine the contents of any fishing boat, or pack-

ages in transit, and any person or common carrier refusing to exhibit the con-

tents of any fishing boat or package to such officer shall be guilty of a misde-

meanor, and shall be fined not less than twenty-five and not more than fifty

dollars.

Rev., s. 2432; 1905, c. 273. .?s. 2, 7.

179. Dare: Dutch and pound nets prohibited. It is unlawful for any per-

son, firm or corporation to set any dutch or pound net within the space or area of

water bounded and described as follows: Beginning at Hollowell's Wharf, at

Nag's Head, and running thence a due west course to the channel in Roanoke
Sound ; thence northwest to the Currituck County line ; thence with said Curri-

tuck County line to the shore.

Any person violating this section shall be guilty of a misdemeanor and upon
conviction shall be fined fifty dollars or imprisoned thirty days in the discretion

of the court.

1913, c. 113.

179a. Dare: Fishing in Kitty Hawk Bay regulated. If any person shall

take, catch or capture any fish with nets or other appliances in that part of the

waters of Kitty Hawk Bay and its tributaries, lying in Dare County, between

the thirtieth day of April and the fifteenth day of October of each year, or shall

sell or ship out of the county any chub or perch between said dates, he shall be

guilty of a misdemeanor and fined not more than fifty dollars or imprisoned not

more than thirty days. Nothing in this section shall prevent any citizen from
catching fish at any time for home consumption.

Rev., s. 24&4 ; 1905, c. 363.

180. Greene: Size of mesh; fishing on another's land. It is unlawful for

any person or persons to fish with or set any nets with less meshes than one

and one-fourth inches square. No person or persons shall fish with nets of any
kind on another person's land without first getting permission from the owner
of the lands to do so, except in navigable streams as rivers or large creeks. Any
person or persons violating this section shall be guilty of a misdemeanor and
upon conviction thereof shall pay a fine of not less than five dollars nor more
than twenty dollars for each offense. This section shall apply to Greene County
only.

P. L.. 1915, c. 494.

181. Hertford and Northampton: Fish in Potecasi Creek protected. It is

unlawful for any person to use, set or in any manner to fish with any fish trap,

fyke net, seine or drag net in the waters of Potecasi Creek, in Hertford and
Northampton counties, from its mouth to the Creeksville mill, in Northampton
County. Any person violating this section shall be guilty of a misdemeanor,

and upon conviction thereof shall be fined not more than fifty dollars or impris-

oned not more than thirty days.

19n9, c. 662.
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182. Hyde: Pound and dutch nets prohibited. It is unlawful for any per-

son to set or use any pound or dutch net south of the dividing line between
Dare and Hyde counties on the west side of Pamlico Sound along the shores

of Hyde County, more than two thousand yards from a line drawn from point

to point along said shore. Any person violating this section shall be deemed
guilty of a misdemeanor and upon conviction shall remove said nets at once

:

Provided, that any person failing to remove said nets after conviction shall be

subject to a fine of not less than ten nor more than fifty dollars.

1015, c. 59.

183. Hyde: Drag nets prohibited in Rose Bay. It is unlawful for any per-

son to use or take fish from the waters of Rose Bay, or any of its tributaries,

in Hyde County, with drag nets or drop nets. Any person violating this section

shall be guilty of a misdemeanor and fined not less than twenty-five dollars nor

more than fifty dollars.

P. L. Ex. Sess. 191.^, c. 264; P. L. 1915. c. .'540.

184. Hyde: Drag nets prohibited in Slade's River and Fortescue Creek. The
name of Slade's Creek in Hyde County is hereby changed to Slade's River, and
by such name the said water-course shall in future be designated in all official

maps, records, laws and other official documents authorized by the state of North

Carolina. Fishing with drag nets is prohibited in said river and tributaries and
in the waters of Fortescue 's Creek, in said county. Any violation of the provi-

sions of this section relating to the manner of fishing shall be a misdemeanor,

and shall be punished by a fine not exceeding fifty dollars or imprisonment not

exceeding thirty days, in the discretion of the court.

1909, c. 520.

185. Hyde: Slade's River; nets in. The mouth of Slade's River in Hyde
County is hereby fixed and located by running a straight line from Aquillas

Point on Pungo River to Sandy Point on said Pungo River. It is unlawful

for any person, firm or corporation to set, fish, or use any kind of net except

stake gill nets on the east of said line. Any one violating the provisions of this

section shall be guilty of a misdemeanor, and upon conviction shall be fined not

less than twenty-five dollars nor more than fifty dollars, or imprisoned not more
than thirty days, in the discretion of the court.

1911, c. 59.

185a. New Hanover: Licenses for oyster and clam beds:

/. Liccnac from clerk: area and nature of licensee's ricfht. Any inhabitant

of this state may make an oyster or clam bed in any of the waters of New
Hanover County and lay down or plant oysters or clams therein, having first

obtained license as hereinafter directed from the superior court clerk of the

county, and he may stake out the grounds so as to include not exceeding ten

acres with good and substantial stakes,, extending at least two feet above high

water mark, and placed at such intervals as to make the boundaries of such bed

or garden distinctly known ; and every person who shall obtain such license shall

hold the same and have exclusive privilege thereof to him, his heirs and assigns.

But no person may have more than one bed in the county : Provided, nothing

herein shall be construed to affect the rights of any owner of lands in which there

5:^6
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may.be creeks or inlets, or which may be adjacent to any navigable waters, or to

authorize any person to appropriate to his own use, or to stake off and enclose

any natural oyster or clam bed, or in anywise to infringe the common right of

the citizens of the state to any such natural bed or to obstruct the free navi-

gation of the waters aforesaid.

3. Procedure to ohtuin lice use; lieaiiiuj. When a license is desired accord-

ing to the preceding section the clerk of the superior court of New Hanover
County may, in his discretion, grant the license to any inhabitant of this state

who shall apply therefor as herein provided. The applicant shall first stake

off the proposed bed as provided in the preceding section, and shall publish

a notice for thirty days at the courthouse door of the county wherein said bed is

proposed, designating the location thereof as near as may be and the day when
he will apply for the issuing such license. Upon the day named in said notice,

upon which application for such license is to be made, any inhabitant of the

county shall have the right to appear before the clerk and object to the issuing

of such license by filing an affidavit stating that the proposed oyster or clam bed
is a natural oyster or clam bed. If the applicant shall refuse to file an affidavit

denying the proposed oyster or clam bed is a natural bed, the clerk shall refuse

to grant the license. If the applicant shall file an affidavit denying that such

proposed bed is a natural bed, it shall be the duty of the clerk to transmit affi-

davits to the next term of the court of the county, and at such term the issue

shall be tried to determine whether the proposed bed is a natural bed, and after

the trial the clerk shall grant or refuse the license in accordance with the judg-

ment rendered upon the determination of such issue.

3. Power of county comniissioners ; surveys; forfeiture of license. The
board of county commissioners of New Hanover County may in their discretion

cause to be made, not oftener than once in twelve months, a survey and examina-

tion of every oyster or clam bed or garden in the county, the result of which
examination or survey shall be reported under oath to the clerk of the superior

court; and if it be found that the holder of such license as aforesaid has included

within his stakes any natural oyster or clam bed, or a space containing more than
ten acres, he shall forfeit such license and all the rights and privileges thereto

belonging. If the holder of such license fail for the space of two years either to

use such bed or to keep it properly designated by stakes, he shall forfeit such

license and all the rights and privileges therein granted.

Rev., ss. 2372, 237.3, 2374; 1S83, c. 332, ss. 1. 2. 4; 1893. c. 287, s. 2.

Note. 1907, c. 969, is by s. 13, iurapplicable to Onslow, Pender, and New Flanover.
1909, c. 871, is by s. 9, inapplicable to New Hanover, but it modifies and extends system

of leasing bottoms so as to embrace the rest of state.

1917, e. 290. s. 13, repeals entry and grant system for whole state.

185b. New Hanover: Leases of oyster bottoms. Any person who is and has

been continuously for two years a bona fide resident of the state of North Carolina

and over twenty-one years of age may lease or enter not more than fifty acres

of any bottom where oysters do not naturally grow or on any ground where
there is not a sufficient growth of oysters to justify at the time of leasing the

gathering of the same for profit. When any person desires to lease or enter

any such ground he shall advertise the fact at the courthouse and three other

places for four weeks in the county where said bottom desired to be leased is

located, and advertise in some newspaper published in said county for four
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weeks, and if there be none published in said county, then in a newspaper pub-
lished in an adjoining county. Application for such land shall be made to the

clerk of the superior court, who shall appoint a man and the applicant shall

choose another, which two so chosen shall appoint a third man and the three

shall constitute a board of arbitration, and the said board of arbitration shall

inspect the bottom desired to be leased, and if they find the same subject to lease

and so report to the clerk, then it shall be the duty of the said clerk to issue

a lease as herein provided, and for such service the clerk shall receive the follow-

ing fees, to wit : Twenty-five cents for the application, twenty-five cents for the

appointment and twenty-five cents for filing a report of arbitration, and copy-

sheet fees for recording such lease and other papers necessary to be recorded.

Such bottom shall be surveyed by the county surveyor ; all cost and expense to

be paid by the lessee, who shall also pay a yearly rental of fifty cents per acre,

which rental shall be paid to the oyster commissioner and go to the benefit of the

oyster fund. A failure to pay rental for two years shall render the lease null

and void. No bottom which has been surveyed prior to sixth day of March,

one thousand nine hundred and five, need be resurveyed where such leases are

plainly marked at that time. The county surveyor shall furnish the lessee a map
or plot free of charge. No lease shall be issued for any ground closer than two
hundred yards to any natural oyster bed.

Rev., s. 2.377 ; 1905. c. 525, s. 2.

186. New Hanover: Nets in Masonboro and Myrtle Grove sounds. If any
person shall use any fyke nets or set down seines, or place any fish trap for the

purpose of catching fish in the waters of Masonboro and Myrtle Grove sounds

in New Hanover County, he shall be guilty of a misdemeanor, and fined not more
than fifty dollars, or imprisoned not more than twenty days.

Rev.. 8. 2425 : Code, s. 3421 ; 1SS3, c. 288, ss. 1. 2.

187. New Hanover: Seines in Atlantic Ocean. It is unlawful for any per-

son, firm or corporation to fish with seines, purse, pod or pound nets, or with

any kind of nets, except cast nets, in the waters of the Atlantic Ocean in New
Hanover County within the following limits

:

Beginning at a point on the beach on the north side of the mouth of Moore's

Inlet and extending southwardly along the strand of the Atlantic Ocean to

a point on the north of the mouth of Masonboro Inlet, and extending one mile

out from the shore line. The above shall not apply to the use of set nets between

the first day of November and the first day of May next following. Any person

violating this section shall be guilty of a misdemeanor, and upon conviction

thereof shall be fined not more than one hundred dollars and imprisoned not

more than sixty days.

1915, c. 104.

188. Onslow: Obstruction in Cypress Swamp and Haws Run. It is unlawful

for any person, firm or corporation to fell any trees in or in any way obstruct

the natural flow of the waters of Cypress Swamp and Haws Run in Onslow

County. Any person, firm or corporation violating this section shall be guilty

of a misdemeanor, and upon conviction shall be fined not more than fifty dollars

or imprisoned not more than thirty days.

1907. c. 772.
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189. Onslow: Stop nets prohibited. It is unlawful for any person, firm or

corporation to set, place, fix, establish or operate any stop net that will prevent

or interrupt the passage of any fish in the water of any creek or sound in

Onslow County, between New River and the Carteret County line in said county.

Any person, firm or corporation violating the provisions of this section shall be

guilty of a misdemeanor, and on conviction shall be fined not more than fifty

dollars or imprisoned not more than thirty days.

1915, c. 133.

190. Onslow: Nets and seines in ocean regulated. It is unlawful for any

person, firm or corporation to set any net or seine on the coast of Onslow County
for a longer time than one hour at any one time. Any person violating this

provision shall, upon conviction, be fined not less than one hundred dollars or

imprisoned not less than three months. One-half of said fine shall go to the

party or parties reporting such offenses, and furnishing sufficient evidence to

convict. In the event any offender shall be unable to pay fine, that his boats,

nets and other fishing paraphernalia shall be forfeited and sold to the highest

bidder for cash at courthouse door after twenty days notice, and proceeds of

said sale be applied to cost and fine and any surplus paid to the defendant : Pro-

vided, however, this section shall not tend to convict any party who shall catch

more fish than can be taken up in one hour.

1915, c. 184.

191. Onslow: Seines and nets in New River. It is unlawful for any person,

firm, corporation or association to catch fish with haul seine, purse net, or drop
net in the waters of New River in the main channel between Hatche's Rock and
New River Inlet, or within one-half mile of said inlet in the Atlantic Ocean.

Any person, firm, corporation or association violating this section shall be guilty

of a misdemeanor, and upon conviction shall be fined not less than two hundred
dollars, nor more than five hundred dollars, or imprisoned in the discretion of

the court ; fifty dollars of said fine to be paid to the person or persons furnishing

evidence sufficient to convict.

P. L. 1913, c. 707.

192. Pamlico County: Use of nets regulated. If any person shall set or fish

any dutch or pound nets in the waters of Pamlico County, or shall use any seine

or drag net in the waters of said county including the north side of Neuse River

from the mouth of the river to the mouth of upper Broad Creek from the first

day of May to the first day of January next ensuing, or shall at any time catch

fish with a seine or drag net along the shores of said county on any day of the

week except Monday, Wednesday and Friday, he shall be guilty of a misde-

meanor and be fined not more than fifty dollars or imprisoned not more than

thirty days.

Rev., s. 24.52; 1885, c. 198; 1889, C..544; 1893, c. 334.

193. Pamlico County: Nets in Dawson's Creek. It is unlawful for any per-

son to fish with drag or haul net of any description in the waters of Dawson's
Creek, in Pamlico County. Any person violating this section shall be deemed
guilty of a misdemeanor, and fined or imprisoned, at the discretion of the court.

P. L. 1911, c. 470.
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194. Pamlico County: Drag nets prohibited in certain streams. It is unlaw-
ful for any person to haul or use any drag net in the waters of Vandemere Creek
and its tributaries, Smith's Creek, Chappel's Creek and its tributaries, Trent
Creek and its tributaries and Bay River and its tributaries, from the mouth of

Trent Creek to the head of both its northwest and southwest prongs, for the pur-

pose of catching or taking fish from said waters. Any person violating this

section shall be guilty of a misdemeanor and shall be fined not less than five

dollars nor more than ten dollars or imprisoned not less than five days nor more
than ten days for each and every offense.

1909, c. 692.

195. Pasquotank County: Pound or fyke nets in Pasquotank River. It is

unUiwful for any person, firm or corporation to fish in Pasquotank River above
Stinking Gut on either side of said river with pound or fyke nets, or any other

kind of net with mudge or leads: Provided, this section shall not be construed

to prohibit fishing in said territory with gill nets. Any person, firm or corpora-

tion violating this section shall be guilty of a misdemeanor, and upon conviction

shall be fined not to exceed fifty dollars or imprisoned not to exceed thirty days,

in the discretion of the court.

P. L. 1913, c. 7.52. s. 6.

196. Pasquotank County: Nets in Hatley Creek. If any person shall haul

or fish with a drag net, or set a pound net in Big Hatley Creek, or Little Hatley

Creek within two hundred yards of the mouth of either of said creeks, he shall

be guilty of a misdemeanor and be fined not exceeding fifty dollars or imprisoned

not exceeding thirty days.

Rev., s. 2442: 189.5. c. 389; 190.3, c. 497; 1911, c. 127.

197. Pasquotank and Perquimans: Gill nets allowed. It is lawful for fishing

in the Albemarle Sound lying opposite to Perquimans and Pasquotank counties,

and its tributaries lying and being in said counties, to set gill nets as near as

one hundred and fifty yards of any pound or dutch nets fished in said waters

:

Provided, that any net shall not be set beyond the line now prohibited in said

waters.

1911. e. 138.

198. Robeson: Fishing in Lumber River. It is unlawful for any person to

fish with seine, nets, traps, gigging, or by muddying, striking or dynamiting,

in Lumber River or the other rivers, creeks, lakes or ponds in Robeson County:
Provided, that this does not apply to persons fishing on their own premises.

Any person violating this section shall be guilty of a misdemeanor and on con-

viction shall be fined not more than fifty dollars, nor less than ten dollars, one-

half to go to the informant, or imprisoned not more than thirty days nor less

than ten days in jail, with privilege to county commissioners of Robeson County,

or adjacent county, to hire out.

P. L. 1911. c. 529 : P. L.. Ex. Sess.. 1913. c. 272.

199. Robeson: Nets and traps; close season; limit catch. It is unlawful for

any person to set any trap or net for the purpose of catching fish in Lumber
River or any of its tributaries in Robeson County between the first day of April
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and the first day of September in any year. It is nnlawfid at all times for any

person to catch or take more than twelve of the fish known as "red breasts"

and trout from Lumber River or any of its tributaries in Robeson County, in

any one day, whether said fish be caught with hook and line, net, trap or in any
other manner. Any person violating the provisions of this section shall be

guilty of a misdemeanor and upon conviction shall be fined or imprisoned in

the discretion of the court.

P. L. 1911, c. 703.

200. Sampson: Fishing regulated. It is unlawful for any person to fish in

any of the rivers, creeks, or other streams of Sampson County by means of lime,

dynamite, pod nets, bag nets, traps, or by any means or contrivance whereby the

free passage of fish is obstructed. Any person violating this section shall be

guilty of a misdemeanor, and upon conviction shall be fined not exceeding fifty

dollars or imprisoned not exceeding thirty days.

P. L. 1915, c. 464, ss. 2, .3.

201. Tyrrell: Alligator River and Frying Pan Creek; nets in. If any per-

son shall fish any pound net, gill net, seine or nets of any kind in Alligator River
within one mile of the mouth of Frying Pan Creek in Tyrrell County, or shall

set any weir or fish net of any kind or any other obstruction that prevents the

passage of fish in said xireek from its mouth to Jarmin 's Point, at the two pines

and low cypress, he shall be guilty of a misdemeanor. If any person shall set

any pound net or dutch net in Alligator River within one-half mile of the mouth
of Frying Pan Creek in Tyrrell County, or in Frying Pan Creek within three

miles of where it enters into Alligator River, he shall be guilty of a misde-

meanor and shall be fined fifty dollars or imprisoned thirty days, or both, at the

discretion of the court.

Rev., ss. 2447. 2449; 1889, c. 105; 189D. c. 4&5 ; 1905, c. 282.

Note. As to throwing tish offal in Frying Pan Creek, etc.. see this chapter, s. 102.

202. Wayne: Nets and traps in Neuse and Little rivers. The citizens of

Wayne County are hereby permitted to put in fish traps and gill stick nets in

Neuse and Little rivers, within the limits of Wayne County.

P. L. 1911, c. 465.

SUBCHAPTER IV. NONCOMMERCIAL FISHING

Art. 10. Gexeeal Regulations

203. Trout protected; close season. If any person shall catch mountain trout

by seining at any time, or shall take them by shooting or otherwise between the

fifteenth day of October and the thirtieth day of December, he shall be guilty of

a misdemeanor.

Rev., s. .3418 : Code, s. 1122 ; 1869-70, c. 142.

Note 1. For local regulations protecting trout, see list following, by counties.
Note 2. For general statutes regulating noncommercial as well as commercial fishing,

see supra, this chapter, Ai-t. s.

For fishing without permission on another's land, see Game Laws. s. 46.

Note 3. Local regulations as to fishing in streams enumerated, see supra this chapter.
Art. 9, Part 2. and the following

:

Streams on Grandfather Mountain; fishing without consent forbidden. Rev., s. 2842;
1909, c. 84.
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Hiwassee River ; obstructions in. Rev., s. 2461.
Nantaliala River ; fishing regulated. Rev., s. 2477.

Soutli Fork River ; obstructions in. Rev., s. 2473.
Note 4. Local regulations as to counties, see supra this chapter. Art. 9, Part 3, and the

following

:

Ashe. Waters stocked by U. S. Government ; fishing prohibited. P. L. 1911, c. 195.

Arcfi/. Elk and Toe rivers; close season. P. L. 1915. c. 526.

Avery. Caldwell, and Mitchell. Rainbow trout; fishing regulated. P. L. 1911, c. 675;
P. L. 1913, c. 752, s. 2.

Buneomhe. Fish protected ; close season for and size of trout
; game warden's duty.

1909, c. 570.

Burke. Dynamiting fish prohibited. 1909, c. 895.

Permission to fish required ; dynamiting and seining prohibited. P. L. 1911, c. 187

;

P. L. 1913, c. 752, s. 1.

Burke, Caldwell, and McDoivell. Fishways in Catawba River; seining and trapping
prohibited. P. L. 1911, c. 170.

Cabarrus. Seining in Coddle and Big Cold Water creeks. P. L. 1911, c. 361.

Cherokee. Shooting fish. P. L. 1915, c. 608, ss. 4, 5; P. L. 1917, c. 162.

Seines and traps in Valley, Notla, and Hiwassee rivers. Rev., s. 2458.
Claij. Fishing for California trout regulated. 1909, c. 374.

Dynamiting fish prohibited. P. L. 1913, c. 623, s. 3.

Free passage of fish in Mission Dam in Hiwassee River. 1909, c. 112.

Columbus. Fishing regulated. P. L. 1917, cc. 394, 713.

Craven. Fishing from bridges at New Bern. Rev., s. 2456.
Duplin and, Pender. Fishing regulated. P. L. 1917, c. 665.

Durham and Orange. Use of seines and nets in Bno River. P. L. 1913, c. 547.

Gates. Fish in Speight's Mill Pond protected. 1907, c. 646.

Fishing in Bennett's Creek Mill Pond regulated. 1907, c. 734.

.

Grahani. Close season for trout in Yellow Creek. P. L. 1911, c. 127.

Close season for rainbow trout. P. L. 1911, c. 59.

Halifax. Fishing regulated. P. L. 1917, c. 174.

Harnett and Lee. Seines prohibited in Upper Little River. P. L. 1911, c. 379.
Dynamite prohibited in Upper Little River. P. L. 1915, c. 519.

Haywood. Catching trout in Cataloochee Creek. Rev., s. 2480.
Fishing in Cataloochee Township. 1907, c. 704.

Fishing in Cecil Township. 1907, c. 696.

Henderson. Fishing in certain streams prohibited. 1895, c. 345 ; P. L. 1913, c. 623, s. 2.

Obstructions in streams prohibited. Rev., s. 2479.

Hertford. Fishing in Liverman's Mill Pond. P. L. 1915, c. 354.
Johnston. Close season for Hannah's and Stone's creeks. P. L. 1915, c. 645.
Fishing in Black Creek prohibited. 1907. cc. 713, 870 ; P. L. 1911, c. 493 ; P. L. 1913,

c. 373.

Madison. Close season ; use of dynamite. P. L. 1911, c. 380.
Martin. Permission required to fish in Cross Roads Township. 1907, c. 338.
McDowell. Fishing regulated. 1891, c. 5; 1907, cc. 544, 886.
Mitchell. Dynamiting fish prohibited. 1909, c. 895.

Mitchell and Yancey. Use of explosives and dynamite prohibited. P. L. 1913, c. 576.
Ferquimans. Shooting fish in Goodwin's Mill Pond forbidden. 1909, c. 118.
Polk. Seines, nets, and dynamite prohibited ; exception. 1909, c. 590 ; P. L. 1911, c. 549.
Fishing in North Pacolet and Vaughan's Creek regulated. 1907, c. 149.
Rockingham. Dynamiting fish in Haw River forbidden. 1909, c. 311.
Sampson. _ Fishing in certain streams i^ermitted. 1907, c. 359.
Swain. Close season for trout in Tabor's Mill Creek. P. L. 1911, c. 121.
Close season in Sawmill and Tabor's Mill creeks. P. L. 1915, c. 355.
Fishing on Sunday prohibited. P. L. 1915, c. 573.

Hazel and Forney's creeks ; close season ; limit. 1909, c. 247.

Hazel Creek. 1905, c. 281; 1907, c. 426.

Rainbow trout in Ocoa Township. P. L. 1911, c. 208.

Transylvania. Seining and trapping prohibited. 1909, c. 128.
Watauga. Trout protected. 1899, c. 285; P. L. 1915, c. 622.

FLshing regulated. 1909. c. 108 ; P. L. 1911, c. 124 ; P. L. 1913, c. 762.
Dynamiting fish prohibited. 1909, c. 895.

Yancey. Fishing regulated. P. L. 1911, c. 290 ; P. L. 1913, c. 752, s. 7.



CHAPTER 38

GAME LAWS

Akt. 1. Administration of Game Laws.

Part 1. Couitti; Administration System and County License.

1. Application of county game law system.
2. Game protection commission ; creation and objects.

3. Chief county game warden ; appointment, term, duty.
4. Deputy township game wardens.
5. Qualification of warden ; clerk's fee for record.

6. Deputy warden's fees.

7. County license for hunters.
8. Disposition of license fees from county licenses.

Part 2. Administration Through Auduhon Society.

9. Audubon Society ; incorporation and corporation powers.
10. Objects of society.

11. Officers of society.

12. Appointment of bird and game wardens and treasurer of society.

13. Qualification and badge of bii-d and game wardens ; clerk's fee for recorc

14. Nonresident hunter's license from Audubon Society.

15. Clerks to report on licenses and transmit fund to State Treasurer.
16. Bird and game fund.
17. Exportation of game by licensees from society.

Part 3. Common Provisions as to Wardens and Licenses.

18. Power of wardens.
19. Form and record of hunter's license.

20. Nonresident hunting without license.

Art. 2. Protectiox of Game axd Birds ; General Provisions.

21. Legislative consent to Federal regulations on certain Federal lands.
21a. Protection of buft'alo and elk.

21b. Game birds defined.

22. Illegal killing of game birds prohibited.
23. Birds as pets or for breeding.
24. Certificate to take nests and eggs.

25. Destroying nests and eggs of birds.

Art. 3. Shipment or Possession of Game.

25a. Shipment of live quail or partridge out of state prohibited.
26. Exportation from State prohibited.
27. Package of game to be marked.

Art. 4. Close Seasons for Game.
28. Deer.
29. Foxes.
30. Opossum.
31. Rabbit.
32. Raccoon.
33. Squirrel.

34. Furbearing animals.
35. Quail or partridge.

36. Wild turkey.
37. Dove, robin, lark.

38. Phea^sant.

39. Woodcock.
40. Snipe, shore birds, other game birds.

Art. 5. General Hunting Laws.

41. Hunting on Sunday or at night.

42. Hunting wild fowl with aeroplane.
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43. Hunting game birds with fire.

44. Hunting deer by firelight.

45. Nonresident hunting otters, muslirats, or mink.
46. Hunting without landowner's permission.

Aet. 6. Local Hunting Laws.

47. Local by counties
;
permission of landowners required.

48. Local by counties ; bag limit.

49. Local by counties ; exportation of game.
50. Local by counties ; sale of game.
51. Local by counties ; bird dogs running at large.

52. Local by counties ; netting quail.

53. Local by counties ; chasing deer.

54. Local by counties ; killing wild fowl for sale.

55. Brunswick ; killing deer in water.
56. Carteret ; hunting wild fowl at night.

57. Currituck; wild fowl hunting regulated.
58. Dare ; hunting wild fowl ; licenses and regulation.

59. Hyde ; Pamlico Sound ; wild fowl hunting regulated.
60. New Hanover ; selling game evidence of illegal hunting.

x\et. 1. Administration of Game Laws

Part 1. County Administrative System and County Licenses

1. Application of county game law system. In the following counties the

game laws are administered through the county game protection commission as

provided in the following eight sections of this chapter, and in these counties

licenses of the Audubon Society shall not be good: Beaufort, Bertie, Cabarrus,

Camden, Carteret, Caswell, Catawba, Cherokee, Chowan, Cleveland, Craven,

Dare, Davie, Duplin, Forsyth, Franklin, Gaston, Gates, Halifax, Harnett, Hert-

ford, Hyde, Jackson, Johnston, Jones, Lincoln, Macon, Madison, Martin, Mitchell,

Montgomery, Nash, Onslow, Pamlico, Pasquotank, Pender, Perquimans, Pitt,

Polk, Randolph, Richmond, Robeson, Sampson, Stanly, Stokes, Swain, Transyl-

vania, Tyrrell, Union, Vance, Washington, Waj'ne, Wilkes, Wilson, Yadkin.

1909. c. 840, s. 12 : 1909, c. 824 : P. L. 1911. cc. 413, 4aS. 589, 608, 664, 683 ; P. L. 1913.

c. 384.

Note. For local laws regulating game protection and licensing in the following counties,

see the laws cited

:

Alexander, P. L. 1917, c. 250.

Anson, P. L. 1917, c. 474.

Clav, P. L. 1913, c. 206.

Craven, P. L. 1911. c. 589; P. L. 1913. c. 384.

Currituck, P. L. 1917, c. 24 ; 1909. c. 708.

Davidson, Ex. Sess., P. L. 1913, cc. 53, 257.

Graham, P. L. 1917, c. 125.

Granville, P. L. 1911, c. 408.

Guilford, P. L. 1917, c. 649.

Havwood, P. L. 1915, c. 566.

Henderson, P. L. 1911, c. 184.

Hoke, P. L. 1915, c. 459.

Iredell, P. L. 1917, c. 459.

.Tacksou (Sylva Township), 1909, c. 534.

Lincoln. 1909, c. 840.

Mitchell. P. L. 1913. c. 70.

Northampton. P. L. 1911. c. 760.

Onslow, P. L. 1913, c. 591.

Pender, P. L. 1915, c. 150.

Robeson, P. L. 1917, c. 376.

Scotland, P. L. 1917, c. 57.

Warren, P. L. 1915, c. 137.

Yancey, P. L. 1915, c. 136.
544
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2. Game protection commission; creation and objects. The boards of county

commissiouers for the several counties named in the preceding section are hereby

constituted game-protection commissioners for their respective counties, for the

better protection and preservation of game in the said counties and to secure the

better enforcement of the game laws of said counties.

1909, c. 840, s. 1.

3. Chief county game warden; appointment, term, duty. The board of

county commissioners of each of sucli counties, on tlie first ]\Ionday in May, one

thousand nine hundred and nine, and biennially thereafter, shall appoint a chief

game warden for their respective counties, who shall hold his office for a term of

two years, and whose duty it shall be diligently to enforce the game laws of their

counties, as hereinafter set forth.

1909, c. 840. s. 5.

4. Deputy township game wardens. For more thorough enforcement of the

game laws of said counties it shall be the duty of the chief game warden, upon
the petition of three freeholders of any township in said county, to appoint

deputy game wardens in said township.

1909, c. 840, s. 6.

5. Qualification of wardens; clerk's fee. Every warden so appointed shall,

before entering upon the duties of his office, take and subscribe before the clerk

of the superior court of the county wherein he is appointed an oath to perform

the duties of his office, together with the other oaths, prescribed for police offi-

cers, and execute a bond in the sum of fifty dollars for the faithful discharge

of his duty, and the oath and bond shall be recorded by the clerk in his office.

The clerk shall not charge more than fifty cents for taking and recording said

oath.

1909. c. 840. 8. 7.

6. Deputy warden's fees. The deputy game warden shall receive the sum
of two and one-half dollars for each nonresident license procured for nonresi-

dent hunters, and for each conviction for the said game laws he shall receive

the sum of two and one-half dollars, in addition to fees allowed by law for

serving process and other acts as constable. The moneys paid out to the chief

game warden or his deputies for convictions as herein provided shall be paid out

of the fund for the enforcement of the game law by the treasurer of the county,

in the same manner as the county funds are disbursed ; and the amount due said

wardens and deputies for collecting license taxes shall be retained by them when
remitting license taxes to the clerk of the court.

1909, c. 840, ss. 8. 9.

Note. For special provisious as to compensation in Craven, see P. L. 1911, c. 589 ; 1913
c. 384.

7. County license for hunters. Any nonresident of the state of North Caro-
lina who desires to hunt, shoot or trap birds- or other animals in any part of the
said counties shall make application to the clerk of the superior court of the
county where the applicant desires to hunt, shoot or trap, who shall issue such
a license upon payment of a tax of ten dollars and the clerk 's fees, amounting to

fifty cents. The license shall expire on the termination of the hunting season,

35 545
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as fixed for the said counties. The license shall be of such form as the game
protection commission of the county shall prescribe, and shall entitle the owner
to hunt in any county enumerated in the first section of this chapter, in the

manner provided by law for hunting in such county. Any license granted

hereunder shall entitle the holder to hunt only in the county issuing the same.

Licenses under this section shall issue only in the counties enumerated in the

first section of this chapter.

1909, c. 840, s. :].

8. Disposition of license fees from county licenses. The funds received by
the clerk of the superior court or other person from the sale of hunters' licenses

shall be turned over to the county treasurer, and one-half thereof shall be turned

into the school fund of said county and the other half be set apart as a fund for

the enforcement of the game law in said county.

1909, c. 840, s. 4.

Note. For special provision in Craven, see P. L. 1911, c. 589, P. L. 191.3, e. 384.

Part 2. Administration TJirough Anduhoji Society

9. Audubon Society; incorporation and corporate powers. J. Y. Joyner,

T. Gilbert Pearson, R. H. Lewis, A. H. Boyden, H. H. Brimley, P. D. Gold, Jr.,

J. F. Jordan and R. N. Wilson are hereby created a body politic and corporate

under the name and style of the Audubon Society of North Carolina, and by that

name and style they and their associates and successors shall have perpetual

succession, with power to take and hold, either by gift, grant, purchase, devise,

bequest or otherwise, any real or personal estate, not exceeding fifty thousand

dollars in value, for the general use and advancement of the purposes of the

said corporation, or for any special purpose, consistent with the chai-ter; and
such property shall be exempt from taxation ; to make rules and by-laws ; to have

and to use a common seal, and to change the same at pleasure ; and to do and
perform all such acts and things as are or may become necessary for the advance-

ment and furtherance of the corporation.

Rev., s. 18G2; 1903 (Pr.), c. 3.37.

10. Objects of society. The objects for which the corporation is formed are

to promote among the citizens of North Carolina a better appreciation of the

value of song and insectivorous birds to man and the state ; to enco^^rage parents

and teachers to give instruction to children on the subject; to stimulate public

sentiment against the destruction of wild birds and their eggs; to secure the

enactment and enforcement of proper and necessary laws for the protection and
preservation of birds and game of the state; to provide for the naming of

special officers and investing them with necessary power, who shall work under

the direction and control of the Audubon Society of North Carolina, looking to

the rigid enforcement of the game and bird protective laws of the state ; to

distribute literature bearing on these topics among the members of the society

and other persons, and to raise and provide funds for defraying the necessary

expenses of the society in the accomplishment of the purposes herein named.

Rev., s. 1SG4; 1903 (Pr.), c. .337, s. 3.

11. OfRcers of society. The otficers of said corporation shall be a president,

vice president, secretary and treasurer, and such other officers as may be fixed

546



11 GAME LAWS—Akt. 1 Ch. 38

by the by-laws. The treasurer shall be appointed as provided in the next fol-

lowing section.

Rev., s. 1863; 1903 (Pr.), c. 337, s. 2.

12. Appointment of bird and game wardens and treasurer of society. The
governor, upon recommendation of the Audubon Society of North Carolina,

shall, from time to time appoint bird and game wardens, and the treasurer of the

society, whose terms of office, unless otherwise provided for, shall be during

good behavior or until their successors are appointed. The governor shall issue

to the treasurer of the Audubon Society, and to each person appointed as

warden, a commission, and shall transmit such commission to the clerk's office

of the superior court for the. county from which the prospective treasurer or bird

and game warden is appointed ; and no tax or fee shall be charged or collected

for said commission. Any of the said wardens may be removed by the governor

upon proof satisfactory to him that they are not fit persons for said position.

The compensation of said wardens shall be fixed and paid by the said society.

Rev., s. 1807; 1903 (Pr.), c. 337, s. 12.

13. Qualification and badge of bird and game wardens; clerk's fee for record.

Every bird and game warden, appointed as provided in the last section shall

before entering on the duties of his office, take and subscribe before the clerk

of the superior court of the county in which he resides an oath to perform the

duties of his office together with the other oaths prescribed for police officers, and
execute a bond in the sum of one hundred dollars for the faithful performance

of his duties, and the said oath and bond shall be recorded by the clerk in his

office. The clerk shall not charge more than fifty cents for taking and recording

said oath. The game and bird warden when acting in his official capacity,

shall wear in plain view a metallic shield with the words "Game and Bird

Warden" inserted thereon.

Rev., s. 1868; 1903 (Pr.), c. 337, s. 15.

14. Nonresident hunter's license from Audubon Society. Any nonresident

who desires to hunt birds or animals in any part of the state other than in the

counties enumerated in the first section of this chapter shall make application

to the clerk of the superior court of any county who shall issue such license upon
the payment of a tax of ten dollars and the clerk's fee. The license shall expire

on the termination of the hunting season as fixed for the several counties, and
shall entitle the owner to hunt anywhere in the state other than in the counties

enumerated in the first section of this chapter except upon private property

which he shall not do without the written consent of the owner. The license

may be revoked by the Audubon Society upon proof that the holder has hunted
in violation of the law. No license shall be granted to any person whose license

has been revoked, for a period of one year thereafter. Such license shall not

authorize the holder to hunt in any county at any time or in any manner other

than is provided by law for hunting in such county. Provided, however, that the

nonresident child or parent of a resident owner of land in this state shall be

allowed to hunt on the land of his parent or child as though he were a resident

of the state.

Rev., s. 1872; 1903 (Pr.), c. 337, ss. 10, 17; 1909, c. 185, s. 1.
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15. Clerks to report on licenses and transmit funds to state treasurer. The clerk

of the superior court shall make a report on the first day of December of each year

and at the close of the hunting season for their respective counties to the Audu-
bon Society, on forms provided by said society, of licenses issued, and shall at

the same time transmit all funds received for such license to the treasurer of

the state.

Rev., s. 1874; 1903 (Pr.), c. 337, s. 10.

Note. For form of license, see this chapter, s. 19.

16. Bird and game fund. The funds received by the treasurer of the state

from the license tax on nonresident hunters shall constitute a fund known as

the Bird and Game Fund, which fund shall be paid out by the treasurer of the

state on the order of the treasurer of the Audubon Society of North Carolina, who
shall make an annual report to the governor of the receipts and expenditures of

the society for the year.

Kev., s. 1871; 1903 (Pr.), c. 337, s. 10.

17. Exportation of game by licensees from society. Any person holding

a hunter's license from the Audubon Society to hunt in North Carolina shall be

permitted to take out of the state fifty partridges or quail, fifty beach birds or

snipe, twelve grouse, or two wild turkeys in a season.

Rev., s. 1873: 1903 (Pr.), c. 337, s. 11.

Note. Shipmeut of live quail forbidden, see this chapter, s. 25a.

Part 3. Common Provisions as to Wardciis and Licenses

18. Powers of wardens; right of search, seizure and sale. Upon qualifying

as prescribed in section 5 or section 13 above, the wardens shall possess and
exercise the powers and authority of constables under the laws of this state, so

far and so far only as such powers apply to the execution of any papers and to

proceedings relative to game and game laws. It shall be their duty to see that

the bird and game laws are enforced, to obtain information as to the violations

thereof, and to prosecute all persons or corporations having in their possession

any bird or game contrary to such laws. Upon making affidavit before a justice

of the peace or any court of the state that there exist reasonable grounds to

believe that any game or game birds are in the possession of any common carrier

in violation of the law, such warden shall be entitled to search, open, enter and

examine all cars, warehouses and receptacles of common carriers in this state,

where they have reason to believe are to be found any game or birds taken or held

in violation of the law and to seize such game or birds.

Any bird or game caught, taken, killed, shipped, or received for shipment

had in possession or under control by any person or corporation contrary to the

provisions of this law, which may come into the possession of said warden, shall

be sold at auction, and the warden disposing of the same shall issue a certificate

to the purchaser certifying that the said bird or animal was legally obtained

and possessed, and any one so acquiring said bird or animal can have the right

to use it as if the same had been sold, killed or possessed in accordance witli

the law. The funds received from the sale of such confiscated birds or game

shall, in the counties enumerated in the first section of this chapter, be paid
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to the county treasurer and placed to the account of the fund for the enforce-

ment of the game law; in other counties, where the game law is adminis-

tered through the Audubon Society, such funds shall be forwarded by the game
warden to the treasurer of the state and placed to the account of the bird and
game fund.

Rev., s. 1S68; 1869; 1870; 1903 (Pr.), c. 387, ss. 13, 14, 15; 1909, c. 840, s. 10.

19. Form and record of hunter's license. The form of license for nonresi-

dent hunters shall be prescribed by the game protection commission of the county

in the counties enumerated in the first section of this chapter ; in other counties

by the Audubon Society. The game protection commission or tlie Audubon
Society in the counties where they respectively exercise authority under this

chapter shall furnish to the clerks of the superior court a bound book for the

purpose of keeping a record of all hunters license issued.

Rev., s. 1865: 1903 (Pr.). 337, s. 10; 1909, c. 840, s. 2.

20. Nonresidents hunting without license. If any nonresident shall hunt in

the state without license, as required by law, or shall hunt upon the lands of

another without his written consent, or shall fail to carry his license with him in

hunting, or shall fail upon demand to exhibit it to any game warden or police

officer, he shall be guilty of a misdemeanor. Each day's hunting without license

shall be a separate offense.

Rev,, s. 3469; 1903 (Pr.), c. 337, s. 10.

Art. 2. Protection of Game and Birds ; General Provisions

21. Legislative consent to federal regulations on certain federal lands. The
consent of the general assembly of North Carolina, is hereby given to the making
by the congress of the United States, or under its authority, of all such rules and
regulations as the federal government shall determine to be needful in respect

to game animals, game and nongame birds, and fish on such lands in the western

part of North Carolina as shall have been, or may hereafter be, purchased by
the United States under the terms of the Act of Congress of March first, one

thousand nine hundred and eleven, entitled "An act to enable any state to

cooperate with any other state or states, or with the United States, for the

protection of the watersheds of navigable streams, and to appoint a commission

for the acquisition of lands for the purposes of conserving the navigability of

navigable rivers" (36 U. S. Stat, at Large, p. 961), and acts of congress supple-

mentary thereto and amendatory thereof, and in or on the waters thereon.

191.5, c. 205.

21a. Protection of buffalo and elk. It shall be unlawful for any person or

persons to shoot, kill, capture, destroy, or run with dogs, or in any other manner
interfere with any buffalo or elk in North Carolina. Any person or persons

violating the provisions of this act shall be guilty of a misdemeanor, and shall

be fined or imprisoned, in the discretion of the court.

1917, c. 240.

21b. Game birds defined. Under the laws of this state, the following only
shall be considered game birds: loons, and grebes, swans, geese, brant, river,

549



21b GAME LAWS—Art. 2 Ch. 38

fish and sea ducks, rails, coots, marsh-hens and gallinules, plovers, shore and
surf birds, snipe, woodcock, sandpipers, yellow legs, chewink or tohee and cur-

lews, and the wild turkey, grouse, partridge, pheasant, quail, dove, robin and
meadow lark.

Rev., s. 1875; 1903 (Pr.), c. .337. s. 4.

22. Illegal killing of game and birds prohibited. If any person shall at any
time hunt, capture or kill any nongame bird, or shall during the close season,

or time in each year in which the hunting or killing is prohibited, chase with

dogs, hunt, kill, or wound, or in any manner take or capture any game bird, or

any deer, opossum, rabbit or squirrel, he shall be guilty of a misdemeanor and be

fined not more than fifty dollars or imprisoned not exceeding thirty days. This

section shall not apply to birds caught or killed by authority of the Audubon
Society for scientific purposes only. This section shall not apply to the English

or European housesparrow, owls, hawks, crows, blackbirds, jackdaws, turkey

buzzards, vultures and rice birds.

Rev., s. 3466; 1903 (Pr.), c. 3.37, s. 14; 1915, c. 182, s. 1.

Note. For local statutes, varying punishmeuts provided in this section, see the laws
referred to in Article 4 of this chapter, Close Season for Greene, and the following

:

Pamlico. 1905, c. 47 ; Halifax and Warren, 1905, c. 137 ; Montgomery, 1905, c. 284 ; Gran-
ville, 1905, c. 369; New Hanover, 1905, c. 409.

P'or local statute iu Perquimans County as to rewards for the lieads of gray hawks and
crows, see P. L. 1911, c. 235.

23. Birds kept as pets, or for breeding. It shall be lawful to keep any wild

bird in a cage as a domestic pet, or for the purposes of breeding, raising and

domesticating.

Rev., s. 1876; 1903 (Pr.), c. 337, ss. 6, 7.

24. Certificates to take birds, nests or eggs. The Audubon Society of North

Carolina may issue a certificate to any properly accredited persons of the age of

twelve years and upward, permitting the holder thereof to collect birds, their

nests or eggs for strictly scientific purposes; said certificate shall be in force

only during the calendar year in which issued, and shall not be transferable.

In order to obtain such certificates the applicant for same must present to the

persons having authority to grant such certificates written testimonials from

two well-known scientific men, certifying to the good character and fitness of

said applicant to be intrusted with such privilege, and must pay the said society

one dollar to defray the necessary expenses attending the granting of such certifi-

cate. On satisfactory proof that the holder of such certificate has killed any bird

or taken the nests or eggs- of any birds other than for scientific purposes, his

certificate shall become void, and he shall be further subject for each offense

to the penalty provided for such violation of the law.

Rev., s. 1866; 1903 (Pr.), c. .337, s. 5.

25. Destroying nests or eggs of birds. If any person shall take or needlessly

destroy the nest or eggs of any wild birds, except those of the English or Euro-

pean housesparrow, owls, hawks, crows, blackbirds, jackdaws and rice birds, he

shall be guilty of a misdemeanor and be fined one dollar for each nest or egg

destroyed or taken, or be imprisoned not less than five nor more than ten days

for each offense. This section shall not apply to any person taking eggs or nests
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for scieutific purposes only, by authority of the Audubon Society of North

Carolina.

Rev., s. 34G4; Code, s. 28-36; 1903 (Pr.), c. 337, s. 4.

Note. As to wild turkeys' aud quails' nests in Bertie County. 1909. c. 717.

As to destruction of birds' nests and eggs in Mitchell County. P. L. 1913, c. 70.

For local statute protecting wild animals in parks in Transylvania County, see P. L.

1911, c. 491.

For protection of wild animals and birds in Fairview Park, Albemarle, Stanly County.

Ex. Sess. 1913, c. 26.

Art. 3. Shipme.xt or Possession oi-^ CIa:\ie

25a, Shipment of live quail or partridges out of state forbidden. No person

shall catch, net, or trap any quail or partridges for the purpose of shipping or

transporting the- same out of the state. No person, firm or corporation shall

transport, or cause to be transported or have possession of with intent to trans-

port or to secure the transportation of, any live quail or partridges beyond the

limits of the state. Any person violating the provisions of this section shall be

guilty of a misdemeanor and upon conviction fined or imprisoned in the discre-

tion of the court.

All authority given to the Audubon Society of North Carolina to grant per-

mits to stop a transport of live quail or partridges beyond the limits of the state

is revoked.

1911, c. 2.

26. Exportation from state prohibited. If any person shall knowingly
receive for transportation, or shall transport or cause to be transported, or have
in his possession with the intent to transport, or to secure the transportation of,

or shall in any manner carry or convey, beyond the limits of this state, except

for purposes of propagation under permits issued by the Audubon Society of

North Carolina, any partridge, pheasant, grouse, shore or beach birds, quail,

wild turkey, snipe, woodcock, or nongame bird which have been killed or captured

within this state, he shall be guilty of a misdemeanor ; and each bird so killed or

taken or had in possession, received for transportation or transported contrary

to the provisions of this section shall constitute a separate offense. The recep-

tion by any person or corporation within this state of any such birds or game for

shipment to a point beyond the limits of this state, shall be prima facie evidence

that said birds or game were killed within the state for the purpose of conveying

same beyond its limits ; but the provisions of this section shall not apply to the

common carriers into whose possession any of the birds mentioned in this section

shall come in the regular course of their business for transportation while they

are in transit through the state from any place without the state.

Rev., s. .3471 ; 1903 (Pr.), c. 3.37, s. 7; Code. s. 28.35.

Note. For special proviso ns to Tyrrell County, see 1909, c. 836.

27. Packages of game to be marked. If any person shall deliver or know-

ingly receive for transportation any receptacle or package containing birds or

game, unless the same shall be labeled on the address side in plain letters with

the name and address of the owner and consignor, and with the kind or kinds

of birds which the said package or receptacle contains, or shall falsely label the

same, he shall be guilty of a misdemeanor.

Rev., s. 3470: 1903 (Pr.), c. 337, s. 8.
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Art. 4. Close Seasox for Gajie

28. Deer. The close season of each year during which deer shall not be

hunted with gun, chased with dogs, killed, trapped, or destroyed, shall, as to

the several counties or parts of counties specified be as follows

:

Alamance Feb. 1 to Oct. 1 Craven Jan. 1 to Sept. 1

Kev., s. 1881. P. L. 1917. c. 44.3.

Alexander Feb. 1 to Oct. 1 Cumberland
Rev., s. 1881. See P. L. 191.3, c. 501. (Close season for

Alleghany Feb. 1 to Oct. 1 ^^^^-^

Rev., s. 1881. Currituck

Anson no oneu season before 1 92^ ^" North Poplar Branch Township. MarchAnson no open season oeiore lyz^
^ ^^ September 20. Rev., s. 1881. At-

P. L. 1917. c. 474. lantic Township, no open season. 1909,

Ashe except Nov. 1 to Nov. 15 c. .380.

1907. c. 358. Dare Feb. 1 to Oct. 1

Avery no open season before 1922 P. L. 1911. c. 187.

P. L. 1917. c. 469. Davidson except Nov. 1 to Nov. 15
Beaufort Feb. 1 to Nov. 1 1907, c. .358.

P. L. 1917, c. 57.3. Davie Feb. 1 to Oct. 1

Bertie Jan. 1 to Sept. 1 Rev., s. 1881.

p. L. 1915, c. 555: P. L. 1917, c. 5.3. Duplin Jan. 1 to Oct. 1

Bladen Dec. 31 to Sept. 30 P. L. 1917. c. 668.

P. L. 1911. c. 12.3. Durham Feb. 1 to Oct. 1

Brunswick Jan. 1 to Oct. 1 Rev., s. 1881.

P. L. 1915, c. 568. Forsyth except Nov. 1 to Nov. 15

Buncombe Jan. 15 to Oct. 15 1907. c. .3.58.

P. L. 1917. c. 658. Franklin Feb. 1 to Oct. 1

Bertie Jan. 1 to Oct. 1 liev.. s. 1881.

Rev., s. 1881. Gaston Feb. 1 to Oct. 1

Cabarrus Feb. 1 to Oct. 1 Rev., s. 1881.

Rev- s- 1881. Gates Feb. 1 to Oct. 1

Caldwell -.no open season before 1922 P. L. Ex. Sess. 1913, c. 170.

P. L. 1917, c. 469. Graham Does, no open season
Carteret Feb. 1 to Sept. 1 Bucks except Oct. 1 to Dec. 1

P. L. 1915. c. 682. P. L. 1917, c. 125.

Caswell ___except Nov. 15 to Dec. 15 Granville Feb. 1 to Nov. 1
P. L. 1915, c. 129. P. L. 1917. c. .598.

Catawba Feb. 1 to Oct. 1 Guilford _-_except Nov. 1 to Nov. 15
Rev., s. 1881. 1907. 0. 3.58.

Chatham ___except Nov. 1 to Nov. 15 Halifax Mar. 1 to Nov. 15
1907. c. 358. P. r,. 1913, c. .591.

Cherokee Jan. 1 to Oct. 1 Harnett _-_except Nov. 1 to Nov. 15
1907. c. 452. P. L. 1915. c. 127; P. L. 1917, c. 205.

Clay no open season before 1922 Haywood Jan. 1 to Nov. 1
P. L. 1917. c. 395. p"; L. 1915, c. 566.

Cleveland Feb. 1 to Oct. 1 Henderson see statute

Rev., s. 1881. 19(19, c. 471.

Columbus Jan. 1 to Oct. 1 Hertford Jan. 1 to Sept. 1

P. I.. 1917. c. .394. P. L. 1913, c. 591.
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Feb. 1 to Oct. 1Hoke except Nov. 1 to Dec. 1 Polk
P. L. 1915. c. 459; P. L. 1917, c. 100. Rev., s. 1811.

Hyde see statute Randolph __except Nov. 1 to Nov. 15

Currituck Township.
P. L. 1911. c. 131 ; P, L. 1913, c. 5G0.

Iredell Feb. 1 to Oct. 1

Rev., s. ISSl.

Jackson see statute

1909, c. 471.

Johnston Feb. 1 to Oct. 1

Rev., s. 1881.

Jones Jan. 1 to Sept. 1

P. L. 1917, c. 443.

Lee Feb. 1 to Oct. 1

Rev., s. 1881.

Lincoln Feb. 1 to Dec. 1

P. L. 1913, c. 659; P. L.. Ex. Sess., 1913,
c. 75 ; P. L. 1915. c. 92.

McDowell Feb. 1 to Oct. 1

Rev., s. 1881.

1907. c. 358.

Richmond -except Nov. 1 to Nov. 15
P. L. 1915. c. 569.

Robeson Jan. 1 to Nov. 1

Rev., s. 1881.

Rockingham except Nov. 1 to Nov. 15
1907, c. 358.

Rowan Feb. 1 to Oct. 1

Rev., n. 1881.

Rutherford Feb. 1 to Oct. 1

Rev., s. 18.S1.

Sampson Feb. 1 to Oct. 1

Rev., s. 1881.

Scotland except Nov. 1 to Dec. 1

P. L. 1915, c. 57.

Stanly except Nov. 1 to Nov. 15
1907, 0. 358.

except Nov. 1 to Nov. 15 Union
Rev., s. 1881.

-Feb. 1 to Oct. 1

Macon no open season until 1922 Stokes except Nov. 1 to Nov. 15
P. L. 1917, c. 395. ^QQj p 358.

Madison Feb. 1 to Oct. 1 g^irrv except Nov. 1 to Nov. 15
Rev., s. 1881. 1907. c. .358.

Mecklenburg Jan. 20 to Dec. 1 g^^ain Jan. 15 to Oct. 15
P. L. 1915, c. 562. P. r,. 1915, ^_ 772.

Mitchell except Oct. 15 to Nov. 1 Transvlvania see statute
1907- e. 242. P. K 1911, c. 348.

Montgomerv except Nov. 1 to Nov. 15 Tvrrell Feb 1 to Oct 15
1907. c. 358. Rev., s. ^881.

Moore
1907, c. .358

Nash except Sept. 1 to Nov. 1

1907. c. 109.

New Hanover Jan. 1 to Sept. 1

Rev., .s. 1881.

Northampton Feb. 1 to Sept. 15
P. L. 1915, c. 272.

Onslow ___. Mar. 15 to Oct. 15
P. L. 1913. c. 591.

Orange Feb. 1 to Oct. 1

Rev., s. 1881.

Pamlico Feb. 1 to July 15
1909, c. 710 ; P. L. 1913, c. 560.

Pasquotank Feb. 1 to Oct. 1
P. L.. Ex. Sess.. 1913, c. 170.

Pender Jan. 1 to Oct. 1
P. L. 1915, e. 150,

Perquimans __.

P. L.. Ex. Sess., 1913, c. 170.

Person Jan. 15 to Sept. 1
Rev., s. 1881.

Vance Mar. 1 to Nov. 15
P. L. 1909. c. 516 ; P. L. 1911, c. 364 ; P. L.

1913, c. 718.

Wake Mar. 1 to Nov. 1

1909, c. 723.

Warren Feb. 1 to Oct. 1

Rev., s. 1881.

Washington Jan. 15 to Oct. 1
P. L. 1911, c. '216.

Watauga .-except Nov. 1 to Nov. 15
1907. c. 358.

Wilkes except Nov. 1 to Nov. 15
1907, c. 358.

Yadkin except Nov. 1 to Nov. 15
1907. c. 358.

Feb 1 to Oct 1
Yancey except Oct. 1 to Nov. 30

Rev., 1881.

Note. For the piuiishmeut for violating

the viirions acts cited, see the Acts.
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29. Foxes. The close season of each year during which foxes shall not be
hunted with gun, chased with dogs, killed, trapped or destroyed, shall, as to

several counties or parts of counties specified be as follows:

Alamance Feb. 1 to Oct. 1 Lenoir Feb. 15 to Sept. 15
P. L. 1911, c. 654. P. L. 1917, c. 673.

Alleghany Mar. 1 to Oct. 1 Lincoln Feb. 1 to Nov. 15
P. L. 1915, c. 274. P. L. 1913, c. 659.

Buncombe Mar. 1 to Sept. 1 Montgomery Jan. 15 to Oct. 15
P. L. 1917, c. 658. P. L. 1911, c. 400.

Burke Mar. 1 to Dec. 1 Moore Mar. 1 to Oct. 1

South of Catawba River P- L- 1911, c. 291.

1907. c. 388. New Hanover ___Feb. 15 to Sept. 15

Chatham Feb. 1 to Sept. 1 P- L- 1917, c. 673.

1909. c. 174; P. L. 1911, c. 135. Onslow Feb. 15 to Sept. 15

Cleveland Mar. 1 to Dee. 1 P- L- 1917. c. 673.

1907. c. 388. Pender Feb. 15 to Sept. 15

Duplin Feb. 15 to Sept. 15 P- L- I9ll. c. 407.

P. L. 1911, c. 407. Richmond Mar. 15 to Sept. 1

Franklin Mar. 1 to Oct. 15 P- i- laH- e. 382.

P. L., Ex. Sess. 1913, c. 169. Sampson Feb. 15 to Sept. 15

Granville Feb. 1 to Nov. 1 P- L. 1917, c. 673.

P. L. 1917, c. 598. Scotland Mar. 2 to Aug. 15

Halifax Mar. 1 to Sept. 15 P- L- 1917. c. 57.

P. L. 191.3. c. 591. Wayne Feb. 15 to Sept. 15

Harnett April 1 to Sept. 1 P- L- 1917, c. 67.3.

1909, c. 667. Wilkes Feb. 15 to Oct. 1

Hoke Mar. 2 to Sept. 15 P- L- 1913. c. 77.

P L 1915 c 459 Note. For puuishmeuts for violating the

^ " ' . , J ^ _ acts cited, see the Acts.
Lee Apr. 1 to Aug. 15

P. L.. Ex. Sess. 1913, c. 111.

30, Opossum. The close season of each year during which no opossum shall

be shot, killed, hunted or in any way captured shall be as to the several counties

specified as follows:

Alamance Feb. 1 to Oct. 1 Caswell Feb. 1 to Oct. 1

Rev., s. 1883. Rev., s. 18S3.

Alexander Mar. 1 to Nov. 1 Chatham Feb. 1 to Oct. 1
P. L. 1917, c. 250. Rev., s. 1883.

Anson Jan. 20 to Nov. 20 ^.^^^^ p^^ 15 ^^ ^^^^ 15
P. L. 1917, c. 474. p-

j^ j9^- ^, 395

Ashe Feb. 1 to Nov. 1 ^, .^ , a -1 4. m 1

p T 1913 c ^m Currituck Apr. 1 to Nov. 1
.„.'

T^ 1 -, . XT -, P- L- 1911. c. 378 ; P. L. 1913, c. 560.
Bertie Feb. 1 to Nov. 1

French's Creek Township, Cy- T^^^rham „_ Feb. 1 to Oct. 1

press Creek Township, Turn-
e^., :>.

bull Township, Colly Township. Edgecombe Jan. 1 to Oct. 1

1911. c. 123. P- L- 1911. c. 189.

Bladen Feb. 1 to Dec. 1 Forsyth Feb. 1 to Oct. 1

1909, c. 418. P. L. 1913. c. 560.
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Franklin Feb. 1 to Oct. 1 Pasquotank Apr. 1 to Nov. 1

Rev., s. 1883. P. L. 1913. c. 369.

Graham Feb. 1 to Oct. 1 Polk Feb. 1 to Oct. 1

Rev., s. 1883. P. L. 191.5, c. 454.

Greene Feb. 1 to Sept. 1 Randolph Jan. 1 to Oct. 1

Rev., s. 1883. P. L. 1911, c. 24.

Guilford Feb. 1 to Oct. 1 Robeson Mar. 1 to Oct. 1

Rev., s. 1883. P. L. 1917, c. 537.

Halifax Feb. 1 to Oct. 1 Rockingham Feb. 1 to Oct. 1

Rev., s. 1883. P. L. 1911, c. 756.

Harnett Jan. 1 to Oct. 1 Sampson Mar. 1 to Oct. 1

Rev., s. 1883. P. L. 1911, c. 19.

Iredell Mar. 1 to Oct. 1 Surry Jan. 1 to Oct. 1
• P. L. 1917, c. 459. P. L. 1915, c. 289.

Johnston Mar. 1 to Nov. 1 Swain Feb. 15 to Nov. 15
P. L. 1913, c. 648. P. L. 1915, c. 772.

Lee Feb. 1 to Oct. 1 Vance Mar. 1 to Nov. 15
Rev., s. 1883. 1909. c. 516 ; P. L. 1911, c. 364 ; P. L. 1913.

Lincoln Jan. 1 to Oct. 1 ^-
'^'^^

Rev., s. 1883. Wake Feb. 1 to Oct. 1

Mecklenburg Feb. 1 to Oct. 1 }' ^- ^^^^- ^- "^•

Rev., s. 1883. AVarren Jan. 1 to Oct. 1

Montgomery Jan. 1 to Oct. 1 ^- ^^ ^^^^' ^- ^^^•

P. L. 1911, c. 102. vVatauga Mar. 15 to Nov. 1

McDowell Mar. 1 to Oct. 1 ^J;^^'
^^^^- "^^ ^^^-

^^
-, . ^ . -,n

1907 c. 886. Wilkes Mar. 1 to Oct. 15

Moore Feb. 1 to Oct. 1

Rev., s. 1883.

Orange Feb. 1 to Oct. 1

Rev., s. 1883.

P. L. 1913, c. 77.

Yadkin Mar. 1 to Oct. 1
1909, c. 612.

Yancey Jan. 1 to Nov. 1

.
P. L. 1913, e. 136.

Pamlico Feb. 1 to Oct. 1 note. For punishment for violating the
Rev., s. 1883. acts cited, see the Acts.

31. Rabbit. The close season of each year during which no rabbits shall be

hunted with a gun, shall be as to the several counties specified as follows

:

Anson Jan. 20 to Nov. 20 Rockingham Feb. 1 to Oct. 1
P. L. 1917, c. 474. P. L. 1911, c. 756.

Cabarrus _Mar. 1 to Thanksgiving Day Rowan May 1 to Sept. 1
P. L. 1913, c. 560. r. L. 1911, c. 445.

"^l''^T^'?oiV-".nn—
^'^- ^ *° ^''^- ^^ Warren Mar. 1 to Dec. 1

F. h. 1917, c. 400. p j^ j^jg ^ -^3^ . p L. 1917^ c. 298, 348.
Forsyth Feb. 1 to Oct. 1 ^ote. For punishment for violating the

P. L. 1913, c. 560. acts cited, see the Acts.

Granville Feb. 1 to Nov. 1

P. L. 1917, c. 598.
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32. Raccoon. The close season of each year during which no raccoons shall

be shot, killed, hunted or in any other way captured, shall be as to the several

counties specified as follows

:

Anson Jan. 20 to Nov. 20 Robeson Mar. 1 to Oct. 1
P. L. 1917. c. 474, P. L. 1917, c. 537.

Ashe Feb. 1 to Nov. 1 Swain Feb. 15 to Nov. 15
p. L. 1913, c. 560. P. L. 1915, c. 772.

Bladen Feb. 1 to Dee. 1 ^^^j^^ p^^ ^ ^^ q^^ ^
Colly, Cypress Creek, French's p. l. 1913, c. 225.

Creek and Turnbull townships. Wataiiga Mar. 15 to Nov. 1

P. L. 1913, c. 533.
1909. c. 418.

Craven Apr. 1 to Dec. 1

P. L. 1915, c. 37.
Yadkin Feb. 1 to Nov. 1.

2909 Q 612.
Currituck Apr. 1 to Nov. 1

P. L. 1913, c. 560. Yancey Jan. 1 to Nov. 1

McDowell Nov. 1 to Oct. 15
p. L. 1915, c. 136.

1Q07 r ssr Note. For punishment for violating the

Pasquotank Apr. 1 to Nov. 1

p. L. 1913, c. 369.

2)i. Squirrels. The close season of* each year during which no squirrel shall

be hunted, killed, or in any way captured, shall be as to the several counties

specified as follows:

Alleghany Mar. 1 to Aug. 1 Carteret Mar. 1 to Nov. 1

P. L. 1913, c. 560. 1907, c. 895 ; 1909, c. 475.

Anson Jan. 20 to Nov. 20 Catawba Feb. 1 to Nov. 25
P. L. 1917, c. 474. P. L. 1911, c. 563 ; P. L. 1913, c. 560

;

Avery except Sept. 15 to Oct. 31 ^- ^- l^^^' "" 412-

p L 1917 c 555 Chowan Mar. 1 to Dec. 1

Beaufort _'_ April 1 to Oct. 1
l^^- ^- ^^' ^- ^- l^l^, c. 591.

P. L. 1913, c. 4.30. Clay Feb. 15 to Nov. 25

Pungo Precinct, no close season. PL- ^913- c. 206
;
P. L. 1915, c. 271

;
P. L.

P. L. 1911. c. 766.
^'*^'' ^- *^^-

Bertie Feb. 1 to Oct. 1 Cleveland Mar. 1 to Nov. 1

P. L. 1915. c. 555 : P. L. 1917, c. 53. '
^^^'- ®- ^^^-•

Bladen Mar. 1 to Oct. 1 Craven ^ Mar. 1 to Oct. 1

White Oak Townsliip. ^- ^- ^^^' ""
"'"'

1909. e. 16.3. Currituck Apr. 1 to Oct. 1

French's Creek, Colly, Cypress ^^^- *^- "'^•^l-

Creek and Turnbiill townships; r)are Mar. 1 to Nov. 1

Feb. 1 to Nov. 1.
«-•• «• 1««2.

1909. c. 418. Duplin Mar. 1 to Oct. 15

Mar. 1 to Nov. 1, Central and ^- ^- 1^13. c. 560.

Elizabethtown townships. Durham July 1 to Nov. 15

1909. c. 181. P- L- 1917. c. 400.

Brunswick Jan. 15 to Sept. 15 Edgecombe Mar. 1 to Oct. 1

T. L. 1915, c. 568. 1909. c. 512.

Buncombe Jan. 15 to Nov. 14 Forsyth Feb. 1 to Sept. 1

P. L. 1917, c. 658. I'. L. 1913. c. 560.
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Frauklin Mar, 1 to Nov. 15 New Hanover Feb. 15 to Nov. 15

P. L. 1913, c. 560. P. L. 1913, c. 558.

Gates Mar. 1 to Nov. 1 Onslow Mar. 15 to Oct. 15

Rev., s. 1882. P. L. 1913, c. 591.

Granville Feb. 1 to Nov. 1 Pamlico Mar. 1 to Oct. 1

P. L. 1917, c. 598. Kev., s. 1882.

Greene Feb. 1 to Oct. 1 Pasquotank Mar. 1 to Oct. 1

1907, c. 598. Rev., s. 1882.

Guilford Feb. 1 to Aug. 1 Pender Apr. 1 to Oct. 1

1909, c. .338 : P. L. 1911, c. 125. 1907. c. 50.

Halifax Mar. 1 to Nov. 15 Rocky Point Township, Jan. 1 to

P. L. 1913. c. 591. Dec. 1.

Harnett Feb. 1 to Oct. 15 P. L. 1915, c. 150.

P. L. 1917. c. 398. Pitt Feb. 1 to Sept. 1

Haywood Jan. 1 to Sept. 1 P. L. 1913, c. 606.

P. L. 191.5, c. 566. Polk Feb. 1 to Aug. 15

Hertford Jan. 15 to Sept. 15 P. L. 1915, c. 451.

P. L. 1917, c. 544. Robeson Mar. 1 to Oct. 1

Hoke except Nov. 1 to Dec. 1 P. L. 1917, c. 537.

P. L. 1915, c. 459; P. L. 1917, c. 100. Rockingham Feb. 1 to Aug. 1

Hyde Feb. 1 to Nov. 1 P. L. 1911, c. 756.

Currituck Township. Sampson Feb. 1 to Nov. 1
P. L. 1911, c. 131. P. I.. 1917, c. 521.

Johnston Mar. 1 to Nov. 1 Scotland except Nov. 1 to Dec. 1
P. L. 1913, c. 648 ; P. L. 1917, c. 520. P. L. 1917, c. 57.

Jones Mar. 1 to Oct. 1 Swain Jan. 15 to Oct. 15
Rev., s. 1882. P. L. 1915. c. 772.

Lenoir Mar. 1 to Sept. 15 Transylvania Apr. 1 to Sept. 1

1909, c. 614. 1907. c. 842.

Lincoln Feb. 1 to Sept. 1 Tyrrell Mar. 1 to Oct. 1
P. L. 1913, c. 659; P. L. 1917, c. 607. 'pev., s. 1882.

Macon Feb. 15 to Sept. 1 Vance Mar. 1 to Nov. 15
P. L. 1917, c. 395. Um). c. 516 ; P. L. 1911, c. 364 ; P. L. 1913,

Madison Mar. 1 to Oct. 1 '^'- ''^^

Rev., s. 1882. Wake Mar. 1 to Nov. 1

Martin Mar. 1 to Oct. 1 r. L. 1913, c. 225.

1909, c. 602. Warren Mar. 1 to Dec. 1

Mecklenburg Mar. 1 to Nov. 1 ^'- ^- l^l^, c. 137; P. L. 1917, cc. 298, 348.

Rev., s. 1882. Washington Mar. 1 to Dec. 1

Mitchell ___except Sept. 15 to Nov. 1 I'- I- lO"' c- 26; P. L. 1913, c. 560.

P. L. 1917, 0. 5.55. Wayne Mar. 1 to Nov. 1

Montgomery Apr. 1 to Sept. 1 ^!>09- f- 196; P. L., Ex. Sess. 1913, c. 203.

Rev. s. 1882. Note. For punishment for violating tlie

Nash Mar. 1 to Oct. 1

1909. c. 512.

acts cited, see the Acts
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34. Furbearing animals. The close season of each year during which no
furbearing animals shall be hunted, killed or in any way captured, shall be as

to the several counties specified as follows

:

Ashe Feb. 1 to Nov. 1 Macon Feb. 15 to Nov. 15
P. L. 1913, c. 560. P. L. 1917, c. 395.

Clay Feb. 15 to Nov. 15 Pasquotank Apr. 1 to Nov. 1
P. L. 1917, c. 395. P. L. 1913, c. 369.

Craven _Apr. 1 to Nov. 30 Robeson Mar. 1 to Oct. 1
P. L. 191o, c. 3(. PL. 1917^ c. 537.

Currituck Apr. 1 to Nov. 1 ^^ , t -> r . o, . -.

P r 1913 c 560 btokes Jan. 15 to Sept. 1

„ ' '
. -, ^ T,T -I r P- L- 1917, c. 588.

Gates Apr. 1 to Nov. 15
P. L. 1911, c. 745. Swain Feb. 15 to Nov. 15

Henderson Mar. 15 to Nov. 15 ^- ^" ^^^^^ ^- "^^2.

Except wildcats, opossum and Watauga Mar. 15 to Nov. 1

•

ijioles.
P- r- 1915, c. 53.3.

P. L. 1911, c. 522 ; P. L. 1913, c. 560.

Note. For punishment for violating the above statutes, see the Acts.

35. Quail or partridges. The close season of each year during which no
quail or partridges shall be shot, killed, wounded, or in any matter hunted,

taken or captured, shall be as to the several counties specified as follows:

Alamance Mar. 1 to Nov. 15 Camden Mar. 1 to Nov. 15
1909, c. 715 ; P. L. 1911, c. 85. P. L. 1917. c. 544.

Alexander Jan. 1 to Nov. 20 Carteret Mar. 1 to Nov. 1

P. L. 1911, c. 754 ; P. L. 1917, c. 250. P. L. 1915, c. 682.

Alleghany Mar. 1 to Oct. 15 Caswell Mar. 1 to Nov. 15
P. L. 1913, c. 560. P. L. 1915, c. 129.

Anson Jan. 20 to Nov. 20 Catawba Feb. 1 to Nov. 25
P. L. 1917, c. 474. P. L. 1911, c. 563 ; P. L. 1917, c. 412.

Ashe Mar. 1 to Nov. 1 Chatham Mar. 1 to Nov. 15
Rev., s. 1884. P. L. 1911, c. 129.

Avery — . No open season Cherokee Feb. 15 to Nov. 15
P. L. 1917, c. 555. P. L. 1915, c. 608 ; P. L. 1917, cc. 156, 352.

Beaufort Mar. 1 to Nov. 1 Chowan Mar. 1 to Nov. 15
P. L. 1917, c. 573. I'. L. ]917, e. 544.

Bertie Mar. 1 to Nov. 15 Clay Feb. 15 to Nov. 15
P. L. 1915, c. 555 ; P. L. 1917, c. 53. P. L. 1917, c. 395.

Bladen Mar. 1 to Nov. 1 Cleveland Jan. 1 to Dec. 10
P. L. 1913, c. 457 ; P. L. 1915, c. 273. P. L. 1917, c. 426.

Brunswick Mar. 1 to Nov. 1 Columbus Apr. 1 to Nov. 1

Rev., s. 1884. P. L. 1917, c. 394.

Buncombe Jan. 15 to Nov. 14 Craven Feb. 15 to Nov. 15
P. L. 1917, c. 658. P. L. 1917, c. 443.

Burke Feb. 1 to Nov. 15 Cumberland Mar. 1 to Nov. 1

1909, c. 675. Rov., s. 1884.

Cabarrus Jan. 15 to Dec. 1 Currituck Mar. 1 to Nov. 15
P. L. 1911, c. 6&4. P. L. 1913, c. 560 ; P. L. 1917, c. 544.

Caldwell Jan. 20 to Nov. 20 Dare Mar. 1 to Oct. 15
P. L. 1911, c. 8. Rev., s. 3884.
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Davidson Mar. 1 to Nov. 15 Lee Mar. 1 to Nov. 15
1907, c. 422. P. L. 1913, c. 612.

Davie Feb. 20 to Nov. 20 Lenoir Feb. 20 to Nov. 20
P. L. 1917, c. 422. P. L. 191.3, c. 588.

Duplin __: Mar. 1 to Nov. 15 Lincoln Feb. 1 to Dee. 1

Rev., s. 1884. P. L. 1913, c. 659 ; P. L., Ex. Sess. 1913, c.

Durham Feb. 1 to Nov. 15 ^^' P- ^- 1^15, c. 92.

P L 1917, c. 400. McDowell Feb. 1 to Nov. 15

Edgecombe Feb. 15 to Nov. 15 l^^^, c. 518; P. L. 1911, c. 128.

1907, c. 823. Macon Feb. 1 to Nov. 15

Forsyth Jan. 1 to Nov. 20 ^- ^- l^^^' ^c- 252, 395.

1909, c. 551. Madison Feb. 1 to Nov. 15

Kernersville and Abbott's Creek
'^^^"' "" ^^

townships, Feb. 15 to Nov. 15. Martin Mar. 1 to Nov. 1

P. L. 1911, c. 134.
liev.. s. 1884.

Franklin Mar. 1 to Nov. 15 Mecklenburg Jan. 20 to Dee. 1

1907, c. 986. .

P- L- 1915, c. 562.

Gaston __Jan. 15 to Thanksgiving Day Mitchell No open season

1907.0.417.
P. L. 1917, c. 555.

Gates Mar. 1 to Nov. 15 Montgomery Jan. 25 to Nov. 25

P. L. 1917, c. 544.
P- L. 1915, c. 564.

Graham Mar. 1 to Nov. 1 ^^^^^'^ Mar. 1 to Nov. 1

P. L. 1917. c. 125.
l^^^-' «• 188^-

Granville Feb. 1 to Nov. 1 Nash Feb. 15 to Nov. 15

P. L. 1917, c. 598.
1907, c. 823.

Greene Feb. 1 to Nov. 20 ^ew Hanover ____Feb. 15 to Nov. 15

Ex. Sess. 1908, c. 108 ; 1909, c. 829. ^- ^^- ^^^^' ^- 558-

Guilford Mar. 1 to Nov. 15 Northampton Mar. 1 to Nov. 15

1907, c. 345.
P- L- 1915, c. 272.

Halifax Mar. 1 to Nov. 15 Onslow Mar. 15 to Oct. 15

P. L. 1913, c. 591.
!•• L. 1913, c. 591.

Harnett Mar. 1 to Dec. 1 Orange Jan. 15 to Nov. 15

P. L. 1917, ec. 209, 379.
P- ^- ^913, c. 292.

Haywood Jan. 1 to Nov. 1 Pamlico Mar. 1 to Nov. 1

P. L. 1915, c. 566. 1909. c. 710.

Henderson Jan. 15 to Nov. 15 Pasquotank Mar. 1 to Nov. 15

P. L. 1911, c. 184 ; P. L. 1913, c. 560. P- L. 1917, c. 544.

Hertford Mar. 1 to Nov. 15 Pender Mar. 1 to Nov. 1

P. L. 1917. c. 544. Rev., s. 1884.

Hoke Feb. 16 to Nov. 15 Rocky Point Township, Jan. 1 to
P. L. 1915, c. 459 ; P. L. 1917, c. 100. j)g(, ^

Hyde Mar. 20 to Oct. 15 p. L. 1915, c. 150.,,''
^ ^^ ^ ^ Perquimans Mar. 1 to Nov. 15

Iredell Jan. 10 to Dec. 1 p l 1917 c 544
P. L. 1917, c. 459.

Jackson Mar. 1 to Nov. 1 ^Tt" laiV"-.V.—
^'^- ^ ^"^ ^''^- ^^

Rev., s. 1884. ^- ^^ ^^^•'- ^- ^•^^•

Johnston Mar. 1 to Nov. 1 Pitt Mar. 1 to Nov. 20

Rev., s. 1884. T- 1- 1917, c. 155.

Jones Feb. 15 to Nov. 15 Polk Feb. 15 to Dec. 1

P. L. 1917, e. 443. P. L. 1915, c. 454.
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Randolph Mar. 1 to Nov. 15 Union Jan. 15 to Dec. 15
P. L. 1911, c. 198. 1907. c. 70.3.

Richmond Jan. 25 to Nov. 25 Vance Mar. 1 to Nov. 15
P. L. 1915. c. 564. .1909. c. 516. P. L. 1911, c. 364 ; P. L.

Robeson Mar. 1 to Nov. 15 if>i3. c. 718.

P. L. 1917, c. 376. ^Vake Mar. 1 to Nov. 15
Rockingham Feb. 1 to Nov. 15 p. L. 1913, c. 225; P. L. 1917, c. 552.

P. L. 1911. c. 756 ; P. L. 1913, c. 560. ^.r n/r i ^ t^ -i

.„ T^ n . T. . Warren Mar. 1 to Dee. 1
Rowan Feb. 1 to Dec. 1 p l 1915. c. 1.37; P. L. 1917, cc. 298, 348.

P. L. 1913, c. 591.
T5, ,],„ n^^n TTi 1 1^ + !-> -, Washuigton Mar. 1 to Oct. 1Rntheriord 1^ eb. lo to Dec. 1 „ ^^ J^^^ ^ .,„ „ ^ .„„ _„

1909, c. 204 ; P. L. 1911, c. 182.
^- ^^ ^^^^ ' -^

'
^- ^- l^^^, c. 560.

Sampson Feb. 1 to Nov. 1 Watauga Mar. 1 to Sept. 1

P. L. 1917, c. 521. 1»0'- f- SSI-

Scotland Feb. 15 to Nov. 15 Wayne Mar. 1 to Nov. 1

P. L. 1917, c. 57. P^ev., s. 1SS4.

Stanly Feb. 1 to Dec. 1 Wilkes Feb. 10 to Dee. 1
1909, c. 6.30. Except on Thanksgiving Day.

Stokes Jan. 15 to Dec. 15 P. L. 1913. c. 77 ; P. L. 1917, c. 157.

P. L. 1917. c. 588. -.TT-i -MT 1 X TVT -ir
^ ,^ ^ , Wilson Mar. 1 to Nov. 15

Surry Jan. 15 to Dec. 1 n^y ^ igg^
P. L. 1917. c. 47.

Swain .__ Mar. 1 to Nov. 15 ^^','^1'' -" ^eb. 1 to Dec. 1

1907, c. 54.
190.. c. 60..

Transylvania Feb. 1 to Nov. 15 Yancey

P. L. 1911, c. 677. F- ^- ^^}^' *^-

Jan. 1 to Nov. 1

136.

T,,r -I ^ 1^ Note. For ininishment for violating above
Tyrrell Mar. 1 to Oct. 15 acts, see tlie Acts.

Rev., s. 1884.

36. Wild turkey. The close season for each year during which no wild tur-

key shall be shot, killed, wounded, or in any manner hunted, taken or captured,

shall be as to the several counties specitied as follows

:

Alamance Mar. 1 to Nov. 15 Brunswick Mar. 1 to Nov. 1
1909, c. 715; P. L. 1911, c. 85. Rev., s. 188.5.

Alexander Mar. 1 to Nov. 1 Runccuabe Jan. 15 to Nov. 15
Rev., s. 1885. P. L. 1917. c. 658.

Alleghany Mar. 1 to Nov. 1 Burke Feb. 15 to Dec. 1

Rev., s. 1885. 1909, c. 675.

Anson no open season before 1922 Cabarrus Mar. 1 to Dec. 1

P. r.. 1917, c. 474. Rev., s. 1885.

Asl'ie Mar. 1 to Nov. 1 Caldwell Jan. 20 to Nov. 20
Itev. s. 1885. P. L. 1911, c. 8.

Avery No open season Camden Mar. 1 to Nov. 1

P. L. 1917, c. 555. • Rev:, s. 188.5.

Beaufort Mar. 1 to Nov. 1 Carteret Mar. 1 to Nov. 1

P. L. 1917. c. 573. I'. L. 1915, e. 682.

Bertie Mar. 1 to Nov. 15 Caswell Mar. 1 to Nov. 15
I'. L. 1915, c. 555; P. L. 1917, c. 53. P. L. 1915, c. 129.

Bladen __-Jan. 1 to Nov. 1 Catawba Mar. 1 to Nov. 1

P. L. 1913. c. 4.57; P. L. 1915, c. 273. Rev., s. 188.5.
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Chatham Mar. 1 to Nov. 15 Haywood Jan. 1 to Nov. 1

P. L. 1911, c. 129. P. r.. 1915, c. 566.

Cherokee Feb. 15 to Nov. 15 Henderson Apr. 1 to Nov. 15
P. L. 1915, c. 60S ; P. L. 1917, cc. 156, 352. Rev., s. 1885.

Chowan Mar. 1 to Dec. 1 Hertford Mar. 1 to Nov. 1

P. L. 1913, c. 591. Rev., s. 1885.

Clay Feb. 1 to Nov. 15 Hoke Nov. 1 to Dec. 1

P.' L. 1917. c. 395. P. L. 1915, c. 459 ; P. L. 1917, c. 100.

Cleveland Mar. 1 to Nov. 1 Hyde Mar. 1 to Nov. 1

Rev., s. 1885. Rev., s. 1885.

Columbus Apr. 1 to Nov. 1 Iredell Mar. 1 to Nov. 1
P. L. 1917, c. 394. Rev., s. 1885.

Craven Mar. 1 to Nov. 1 Jackson Mar. 1 to Nov. 1

Rev., s. 1885. Rev., s. 1885.

Cumberland Mar. 1 to Nov. 1 Johnston Mar. 1 to Nov. 1

Rev., s, 1885, Rev,, s. 1885.

No open season in 71st Township. Jones Mar. 1 to Nov. 1

P. L. 1915, c. 671. 1905, c. 77.

Currituck Mar. 1 to Nov. 1 Lee Mar. 1 to Nov. 1

Rev., s. 1885. Rev., s. 1885.

Davidson Mar. 1 to Nov. 15 Lenoir Mar. 1 to Nov. 1

Rev., s. 1885. Rev., s. 1885.

Davie No open season Lincoln Feb. 1 to Dec. 1

P. L. 1917, c. 422. P. L. 1913, c. 659 ; P. L., EX. Sess. 1913,

Duplin Mar. 1 to Nov. 1 ^- ^5; P. L. 1915, c. 92.

Rev., s. 1885. Macon Feb. 1 to Nov. 15

Durham Feb. 1 to Nov. 15 P- r- 1«17, cc, 252, 395,

P. L. 1917, c. 400. Madison Feb. 1 to Nov. 15

Edgecombe Feb. 15 to Nov. 15 ^^"- c- i^-t-

1907, c. 823. Martin Mar. 1 to Nov. 1

Forsyth Mar. 1 to Nov. 1 I^^^'- «• 1^85.

Rev., s. 1885. Mecklenburg Jan. 20 to Dec. 1

Franklin Mar. 1 to Nov. 1 P- L, 1915, e. 562.

Rev., s. 1885. Mitchell Feb. 1 to Oct. 15

Gaston Mar. 1 to Nov. 1 P- L. 1913. c. 70,

Rev,, s. 1885, Montgomery Jan. 25 to Nov. 25

Gates Mar. 1 to Nov. 1 ^- T- 1915- < 564-

Rev., s. 1885. Moore Jan. 1 to Dec. 1

Graham Mar. 1 to Nov. 1 P. L. 1911. c. 1.30.

P. L. 1917, c. 125. Nash Feb. 15 to Nov. 15
Granville Feb. 1 to Nov. 1 loor. c. 823.

P. L. 1917, C. 598. AT TT ix;r -I i XT 1„
Tv-r 1 .L AT -1 New Hanover Mar. 1 to Nov. 1

Greene Mar. 1 to Nov. 1 jj^^. j. -j^^^gg

Rev., s. 1885.

Guilford Mar. 1 to Nov. 15 Northampton Mar. 1 to Nov. 1

1907, c. 345.
^^^- ^^- l'^«-^-

Halifax Mar. 1 to Nov. 15 Onslow Mar. 15 to Oct. 15

P. L. 1913. c. 591. !' r- 1913, c. 591.

Harnett Mar. 1 to Nov. 1 Orange Jan. 15 to Nov. 15
Rev., s. 1885. P. L. 1913. c. 292.
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Pamlico Mar. 1 to Nov. 1 Stokes Feb. 15 to Dec. 15
190f), c. 710. I'. L. 1917. c. 588.

Pasquotank Mar. 1 to Nov. 1 Surry closed until Jan. 15, 1922
Rev., s. 1885. P. L. 1917, c. 47.

Pender Jan. 1 to Oct. 1 Swain Jan. 15 to Oct. 15
P. L. 1915, c. 6.S9 ; P. L. 1917, c. 634. P. L. 1915, c. 772.

Perquimans Mar. 1 to Nov. 1 Transylvania Feb. 1 to Nov. 15
Rev., s. 1885. P. l'. 1911, c. 677.

Person Feb. 1 to Nov. 15 Union Jan. 15 to Dec. 15
P. L. 1915, c. 586: P. L. 1917, c. 355. 1907, c. 70:',.

Pitt Mar. 1 to Nov. 1 Vance Mar. 1 to Nov. 15
Rev., s. 1885. 1909, c. 516 ; P. L. 1911, c. 364 ; P. L. 1913,

Polk Feb. 15 to Dec. 1
c. 718.

1909, c. 590 ; P. L. 1915, c. 454. Wake Mar. 1 to Nov. 15

Randolph Mar. 1 to Nov. 15
^'- ^- ^^^"- ^- "5: P- L- 1917, c. 552.

P. L. 1911, c. 198. Warren Mar. 1 to Dec. 1

Richmond__except Nov. 1 to Nov. 15 ^'- ^- ^^l^- '- ^^'^
• ^- ^- ^^^^' ^^^ 298, 348.

P. L. 1915, c. 569, Washington Mar. 1 to Nov. 1

Robeson Mar. 1 to Nov. 15 ^^^^'- «• I'^'^S.

P. L. 1917, c. 376. Watauga Mar. 1 to Nov. 1

Rockingham Feb. 1 to Nov. 15 i^^'^'' "" i^^^-

P. L. 1911, c. 756: P. L. 1915, c. 560. Wayne Mar. 1 to Nov. 1

Rowan Feb. 1 to Dec. 1 I'^v., s. 1885.

P. L. 1913, c. 591. Wilkes Mar. 1 to Nov. 1

Rutherford Mar. 1 to Nov. 1
i^^^'- ^- l^'^S-

Rev., s. 1885. • Wilson Mar. 1 to Nov. 15

C5 in 1, T ,. XT 1 lipv., s. 1885,
Sampson I' eb, 1 to Nov. 1 ,^ ,, . ht -i a. ^t i

P L 1917 c 5"l Yadkin Mar. 1 to Nov. 1

Rev., s, 1885,
Scotland except Nov. 1 to Dec. 1 yancey Jan. 1 to Nov. 1

P. L. 1917. c. 57.
J, ^ jgjg ^ j3g

Stanly Feb. 1 to Dec. 1 Note. For iiunishment for violating above

1909, c. 630. acts, see the Acts.

37. Dove, robin, and lark. The close season for each year during which no

dove, robin, or lark shall be shot, killed, wounded, or in any manner hunted,

taken or captured, shall be as to the several counties specified as follows

:

Alamance Dove Mar. 1 to Nov. 15
1909, o. 715, P. L, 1911, c, 85.

Robin Apr. 1 to Nov. 15
P. L. 1913, c. 560.

Lark Mar. 1 to Nov. 1

Rev., s. 1886,

Alexander Mar. 1 to Nov. 1

Rev., s. 1886.

Alleghany Dove and lark Mar. 1 to Nov. 1

Rev., s. 1886.

Robin Mar. 1 to Oct. 15
P. L. 1913, c. 560.

Anson Jan. 20 to Nov. 20
P. L. 1917, c. 474.
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Ashe Mar. 1 to Nov. 1
Rev., s. 1886.

Avery No open season
P. L. 1917, c. 555.

Beaiifort Mar. 1 to Nov. 1

Rev., s. 1886.

Bertie Mar. 1 to Nov. 1

Rev., s. 1886.

Bladen Mar. 1 to Nov. 1
Rev., s. 1886.

Brunswick Mar. 1 to Nov. 1

Rev., s. 1886.

Buncombe Jan. 15 to Nov. 1
P. L. 1917. c. 658.

No open season for robin.

P. L. 191.3. c. 816.

Burke Feb. 15 to Dec. 1

1909, c. 675.

Cabarrus Mar. 1 to Nov. 1

Rev., s. 1886.

Caldwell Mar. 1 to Nov. 1

Rev., s. 1886.

Camden Mar. 1 to Nov. 1

Rev., s. 1886.

Carteret Mar. 1 to Nov. 1

Rev., s. 1886.

Caswell Mar. 1 to Nov. 15
P. L. 1915, c. 129.

Catawba Mar. 1 to Nov. 1

Rev., s. 1886.

Chatham Mar. 1 to Nov. 1

Rev., s. 1886.

Cherokee Dove and robin Feb. 15 to Nov. 15
P. L. 1915, c. 608 ; P. L. 1917, cc. 156, 352.

Lark Mar. 1 to Nov. 15
Rev., s. 1886.

Chowan Mar. 1 to Dec. 1
P. L. 1913, c. 591.

Clay Feb. 15 to Nov. 25
P. L. 1913, c. 206 ; P. L. 1917, c. 417.

Cleveland Mar. 1 to Nov. 1

Rev., s. 1886.

Columbus Dove Apr. 1 to Nov. 1

P. L. 1917, c. 394.

Robin and lark Mar. 1 to Nov. 1

Rev., s. 1886.

Craven Mar. 1 to Nov. 1

Rev., s. 1886.

Cumberland Mar. 1 to Nov. 1
Rev., s. 1886.

Currituck Mar. 1 to Nov. 1
Rev., s. 1886.

Dare Mar. 1 to Nov. 1

Rev., s. 1886.
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Davidson Apr. 1 to Oct.15
Rev., s. 1886.

Davie Feb. 20 to Nov. 20
P. L. 1917, c. 422.

Durham Mar. 1 to Nov. 1

Rev., s. 1886.

Edgecombe Dove Jan. 1 to July 15
1909, e. 511.

Robin and lark Mar. 1 to Nov. 15
Rev., s. 1886.

Forsyth Mar. 1 to Nov. 1

Rev., s. 1886.

Franklin Dove and lark Mar. 1 to Nov. 1

Rev., s. 1886.

Robin No open season
P. L. 1913, c. 816.

Gaston Mar. 1 to Nov. 1

Rev., s. 1886.

Gates Mar. 1 to Nov. 1

Rev., s. 1886.

Granville Mar. 1 to Nov. 1

Rev., s. 1886.

Greene Mar. 1 to Nov. 1
Rev., s. 1886.

Guilford Mar. 1 to Nov. 15
1907, c. 345.

Halifax Mar. 1 to Nov. 15
P. L. 1913. c. 591.

Robin No open season
P. L. 1913, 816.

Harnett :\Iar. 1 to Nov. 1

Rev., s. 1886.

Haywood Mar. 1 to Nov. 1

Rev., s. 1886.

Henderson 1 Apr. 1 to Nov. 15
Rev., s. 1886.

Hertford Dove and lark Mar. 1 to Nov. 1

Rev., s. 1886.

Robin No open season
P. L. 1913. e. 816.

Hoke Mar. 1 to Nov. 1

Rev., s. 1886.

Hyde Mar. 1 to Nov. 1
Rev., s. 1886.

Iredell Mar. 1 to Nov. 1

Rev., s. 1886.

Jackson Mar. 1 to Nov. 1

Rev., .s. 1886.

Johnston Mar. 1 to Nov. 1

Rev., s. 1886.

Jones Mar. 1 to Nov. 1

Rev., s. 1886.

Lee Mar. 1 to Nov. 1

Rev., s. 1886.
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Lenoir Mar. 1 to Nov. 1

Rev., s. 1886.

Lincoln Feb. 1 to Dec. 1
P. L. 1913, c. 659; P. L., Ex. Sess. 191.3, c. 75; P. L. 1915, c. 92.

McDowell Mar. 1 to Nov. 1

Rev., s. 1886.

Macon Mar. 1 to Nov. 1

Rev., s. 1886.

Madison Feb. 1 to Nov. 15
1907, c. 104.

Martin Mar. 1 to Nov. 1

Rev., s. 1886.

Mecklenburg Jan. 20 to Dec. 1

P. L. 1915, c. 562.

Robin No open season
P. L. 1913, c. 816.

Mitchell No open season

P. L. 1917, c. 555.

Montgomery Jan. 26 to Nov. 25
P. L. 1915, c. 564.

Nash Dove and lark Mar. 1 to Nov. 1

Rev., s. 1886.

Robin No open season

P. L. 1913, c. 816.

New Hanover Feb. 15 to Nov. 15
P. L. 1913, c. 558.

Northampton Dove and lark Feb. 15 to Nov. 1

Rev., s. 1886.

Robin Apr. 1 to Nov. 1

P. L. 1915, c. 272.

Onslow Dove and robin Mar. 15 to Oct. 15
P. L. 1913, e. 591.

Lark No close season
Rev., s. 1886.

Pamlico Mar. 1 to Nov. 1

Rev., s. 1886.

Pasquotank Mar. 1 to Nov. 1

Rev., s. 1886.

Pender Lark Mar. 1 to Nov. 1

Rev., s. 1886.

Dove and robin Jan. 1 to Dec. 1

P. L. 1915, c. 150.

Perquimans Mar. 1 to Nov. 1

Rev., s. 1886.

Person Mar. 1 to Nov. 1

Rev., s. 1886.

Pitt Mar. 1 to Nov. 1

Rev., s. 1886.

Polk Mar. 1 to Nov. 1

Rev., s. 1886.

Randolph Mar. 1 to Nov. 1

Rev., s. 1886.

Richmond Jan. 26 to Nov. 25
P. L. 1915, c. 564.
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Robeson Mar. 2 to Nov. 15
P. L. 1917. c. 376.

Rockingham Mar. 1 to Nov. 1
Rev., s. 1886.

Rowan Feb. 1 to Dec. 1
P. L. 191.3. c. 591.

Rutherford Mar. 1 to Nov. 1

Rev., s. 1886.

Sampson Mar. 1 to Nov. 1

Rev., s. 1886.

Scotland Dove Feb. 15 to Nov. 20
P. L. 1913, c. 610 ; P. L., Ex. Sess. 1913, c. 175.

Robin and lark Mar. 1 to Nov. 1

Rev., s. 1886.

Stanly. Feb. 1 to Dec. 1

1909, c. 630.

Stokes Jan. 15 to Dec. 15
P. L. 1917, c. 588.

Siirry Jan. 15 to Dec. 1
P. L. 1917, e. 47.

Transylvania Mar. 1 to Nov. 1

Rev., s. 1886.

Tyrrell Mar. 1 to Nov. 1

Rev., s. 1886.

Union Dove and lark Jan. 15 to Dec. 15
1907, c. 703.

Robin No open season
P. L. 1913, c. 816.

Vance Mar. 1 to Nov. 15
1909, c. 516; P. L. 1911, c. 364; P. L. 1913, c. 718.

Wake Dove and lark Mar. 1 to Nov. 15
P. L. 191.3, c. 225; P. L. 1917, c. 552.

Robin Mar. 1 to Nov. 15
1909, c. 688.

Warren Feb. 1 to Aug. 1
Rev., s. 1886.

Washington Mar. 1 to Nov. 1

Rev., s. 1886.

Watauga Mar. 1 to Nov. 1
Rev., s. 1886.

Wayne Mar. 1 to Nov. 1

Rev., s. 1886.

Wilkes Mar. 1 to Nov. 1

Rev., s. 1886.

Yadkin Mar. 1 to Nov. 1

Rev., s. 1886.

Yancey Mar. 1 to Nov. 1

Rev., s. 1886.

Note. Fur i»unishment for viobiting above acts, see Acts.

38. Pheasant. The close season for each year during which no pheasant

shall be shot, killed, wounded, or in any manner captured or taken, shall be as

to the several counties specified as follows

:
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Alleghany Mar. 1 to Oct. 15
P. L. 1913, c. 560.

Ashe except Nov. 1 to Nov. 15
1907, c. 358.

Avery No open season
P. L. 1917, c. 555.

Buncombe Jan. 15 to Nov. 14
P. L. 1917, c. 658.

Burke Feb. 15 to Dec. 1

1909. c. 675.

Caldwell Jan. 20 to Nov. 20
P. L. 1911. c. 8.

Caswell Mar. 1 to Nov. 15
P. L. 1915, c. 129.

Chatham except Nov. 1 to Nov. 15
1907, c. 358.

Cherokee Feb. 15 to Nov. 15
P. L. 1915, c. 608 ; P. L. 1917, cc. 156, 352.

Chowan : Mar. 1 to Dec. 1
P. L. 1913. c. 591.

Clay Feb. 15 to Nov. 25
P. L. 1913. c. 206 ; P. L. 1917, c. 417.

Davidson except Nov. 1 to Nov. 15

1907, c. 358.

Davie Feb. 20 to Nov. 20
P. L. 1917, c. 422.

Forsyth except Nov. 1 to Nov. 15

1907, c. 358.

Franklin No open season
P. L. 1917, c. 399.

Guilford except Nov. 1 to Nov. 15

3907, c. 358.

Halifax Mar. 1 to Nov. 15
P. L. 1913, c. 591.

Haywood Jan. 1 to Nov. 1

P. L. 1915. c. 566.

Henderson Apr. 1 to Nov. 1

Rev., s. 1887.

Iredell No open season
1917, c. 82.

Lincoln Feb. 1 to Dec. 1
P. L. 1913, c. 659; P. L., Ex. Sess. 1913, c. 75; P. L. 1915. c. 22.

Macon Feb. 1 to Nov. 15
P. L. 1915, cc. 252, 395.

Madison Feb. 1 to Nov. 15
1907, c. 104.

Mecklenburg Jan. 20 to Dec. 1

P. L. 1915. cc. .562. 758 ; P. L. 1917, c. 495.

Mitchell No open season

P. L. 1917. c. 555.

Montgomery except Nov. 1 to Nov. 15

1907, e. 358.

Moore except Nov. 1 to Nov. 15

1907. c. 358.

Orange No open season

1917, c. 82.
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Polk Feb. 15 to Dee. 1

1909, c. 590.

Eandolph except Nov. 1 to Nov. 15
1907. c. 358.

Richmoiid Mar. 1 to Nov. 20
1918. c. 610.

Robeson Mar. 1 to Nov. 15
P. L. 1917, c. 376.

Rockingham except Nov. 1 to Nov. 15
1907, c. 358.

Rowan Feb. 1 to Dec. 1
P. L. 1913, c. 591.

Scotland Feb. 15 to Nov. 20
P. L. 1913, c. 610 ; P. L., Ex. Sess. 1913, c. 175.

Stanly Feb. 1 to Dec. 1

1909, c. 630.

Stokes Jan. 15 to Dec. 15
P. L. 1917, c. 588.

Surry closed until Jan. 15, 1922
P. L. 1917, c. 47.

Swain Jan. 15 to Oct. 15
P. L. 1915, c. 772.

Transylvania Mar. 1 to Nov. 1

1907, c. 679.

Vance Mar. 1 to Nov. 15
1909, c. .516; P. L. 1911, c. 364; P. L. 1913, c. 718.

Wake Mar. 1 to Nov. 1

1909, c. 723.

Warren Mar. 1 to Nov. 1

P. L. 1911, c. 61 ; P. L. 1913, c. 560 ; P. L., Ex. Sess, 256.

AVatauga closed until 1922
P. L. 1917, c. 469.

Wilkes (Except Thanksgiving Day) Feb. 10 to Dec. 1

P. L. 1913, c. 77 ; P. L. 1917, c. 157.

Yadkin except Nov. 1 to Nov. 15
1907, c. 358.

Yancey Jan. 1 to Nov. 1

P. L. 1915, c. 136.

Note. For punislinieiit for violatiiis above acts, see the Acts.

39. Woodcock. The close season for each year during which no woodcock

sliall be shot, killed, wounded, or in any manner captured or taken, shall be as

to the several counties specified as follows

:

Alamance Mar. 1 to Nov. 15
1909, c. 715; P. L. 1911, c. 85.

Anson Jan. 20 to Nov. 20
P. L. 1917, c. 474.

Avery No open season
P. L. 1917, c. 555.

Bladen Feb. 1 to Nov. 1

P. L. 1911, c. 123.

Brunswick Jan. 1 to Sept. 1

Rev., s. 1888.
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Carteret Mar. 1 to Nov. 1
P. L. 1915, c. 682.

White Oak Township Feb. 1 to Aug. 1

P. L. 1915, c. 682.

Caswell Mar. 1 to Nov. 15
P. L. 1915, c. 129.

Chatham Mar. 1 to Nov. 15
P. K 1911, c. 129.

Cherokee Mar. 1 to Nov. 1

Rev., s. 1888.

Chowan Mar. 1 to Dec. 1

P. L. 1913, c. 591.

Clay Feb. 15 to Nov. 25
P. L. 1913, c. 206; P. L. 1917, c. 417.

Craven Feb. 1 to Nov. 1

1905, c. 183.

Davie Feb. 1 to Nov. 20
P. L. 1917, c. 422.

Edgecombe Mar. 1 to Nov. 1

Rev., s. 1888.

Halifax Mar. 1 to Nov. 15
P. L. 1913, c. 591.

Henderson No open season
Rev., s. 1888.

Jones Feb. 1 to Nov. 1

1905, c. 183.

Lincoln Feb. 1 to Dee. 1
P. L. 1913, c. 6.59 ; P. L.. Ex. Sess. 1913, c. 75 ; P. L. 1915, c. 92.

Mecklenburg Jan. 20 to Dec. 1

P. L. 1915, c. 562.

Mitchell No open season
P. L. 1917, c. 555.

Montgomery Jan. 25 to Nov. 25
P. L. 1917, c. .564.

Orange Feb. 1 to Dec. 1

1909, c. .543.

Pender Jan. 1 to Dec. 1

P. L. 1915, c. 150.

Randolph
. Mar. 1 to Nov. 15

P. L. 1911. c. 198.

Richmond Jan. 25 to Nov. 25
P. L. 1915, c. 564.

Robeson Mar. 1 to Nov. 15
P. L. 1917. c. 376.

Rowan Feb. 1 to Dee. 1
P. L. 1913, c. 591.

Stanly Feb. 1 to Dec. 1

1909. c. 630.

Stokes Jan. 15 to Dec. 15
P. L. 1917, c. 588.

Surry Jan. 15 to Dee. 1

P. L. 1917, c. 47.

Vance Mar. 1 to Nov. 15
1909. c. 516; P. L. 1911, c. 364; P. L. 1913, c. 718.
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Wake Mar. 1 to Nov. 1
P. L. 1913, c. 225 ; P. L. 1917, c. 552.

Warren Mar. 1 to Dec. 1
P. L. 1915. c. 137 : P. L. 1917, cc. 298. 348.

Note. For punisliment for riolating above acts, see the Acts.

40. Snipe, shore birds, other game birds. The close season for each year

during which no snipe, shore birds, or other game birds as indicated shall be
shot, killed, wounded, or in any manner captured or taken, shall be as to the

several counties specified as follows

:

Alamance Ducks Apr. 1 to Nov. 15
P. L. 1913. c. 560.

Other game birds Mar. 1 to Nov. 15
1909. c. 715 : P. L. 1911. c. 85.

Anson Ducks, wild geese, snipe Jan. 20 to Nov.20
P. L. 1917, c. 474.

Avery No open season
P. L. 1917, c. 555.

Beaufort Summer duck Feb. 1 to Sept. 15
1907, c. 384.

Bladen Wild duck—Colly, Cypress Creek, French Creek and Turn-

bull townships Feb. 1 to Dec. 1
1909. c. 418.

Brunswick Snipe and shore birds Feb. 1 to Aug. 1

1909. c. 757.

Carteret Snipe Mar. 1 to Dec. 1

P. L. 1915, c. 682.

Other game birds Apr. 1 to Oct. 1

1907, c. 895 ; 1909, c. 475.

Caswell Any game birds Mar. 1 to Nov. 15
P. L. 1915, c. 129.

Cherokee Mar. 1 to Nov. 15
Rev., s. 1889.

Chowan Any game birds Mar. 1 to Dec. 1

P. L. 1913. c. 591.

Clay Any game birds Feb. 15 to Nov. 25
P. L. 1913, c. 206 ; P. L. 1917, c. 417.

Craven Wild duck and other water fowl Mar. 1 to Nov. 1

Rev., s. 1889.

Summer duck Mar. 1 to Sept. 1

1909. c. 519.

Davie Any game birds Feb. 1 to Nov. 20
P. L. 1917. c. 422.

Edgecombe Any game birds, not otherwise regulated_Mar. 1 to Nov. 15
Rev., s. 1889.

No open season for mocking bird and bluebird.

1907, c. 823.

Granville Snipe and other game birds, not other-

wise regulated Mar. 1 to Nov. 1

Rev., s. 1889.
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Guilford Summer duck No open season
1909, c. 338.

Any species of duck Mar. 1 to Aug. 1

P. L. 1911, c. 125.

Halifax Snipe May 1 to Feb. 1
Rev., s .1889.

Any game birds Mar. 1 to Nov. 15
P. L. 1913, c. 591.

Henderson All the year, except snipe, as to which there is no close season
Rev.,"s. 1889.

Jones Wild duck and other waterfowls Mar. 1 to Nov. 1

Rev., s. 1889.

Lincoln Any game birds Feb. 1 to Dec. 1
P. L. 1913, c. 659: P. L., Ex. Sess 1913. c. 75; P. L. 1915, c. 92.

Mecklenburg Any game birds Jan. 20 to Dec. 1

P. L. 1915. c. 562.

Mitchell No open season
P. L. 1917, c. 555.

Montgomery Jan. 21 to Nov. 25
P. L. 1915, c. 561.

Nash Mocking bird and bluebird No open season
1907, c. 823.

New Hanover Feb. 1 to Aug. 1

1909, c. 757.

Orange Any game bird Feb. 1 to Nov. 30
1909, c. 543.

Pender Feb. 1 to Aug. 1
1909, c. 757.

Eichmond Jan. 25 to Nov. 25
P. L. 1915, c. 564.

Kobeson Mar. 1 to Nov. 15
P. L. 1917. c. 376.

Eowan Feb. 1 to Dec. 1

P. L. 1913, c. 591.

Stanly Feb. 1 to Dec. 1

1909, c. 630.

Stokes Jan. 15 to Dec. 15
P. L. 1917, c. 588.

Surry Jan. 15 to Dee. 1
P. L. 1917, c. 47.

Vance Mar. 1 to Nov. 15
1909, 0. 516 : P. L. 1911, c. 364 ; P. L. 1913. c. 718.

Wake Mar. 1 to Nov. 1
P. L. 1913, c. 225 : P. L. 1917, c. 552.

Warren Snipe May 1 to Feb. 1

Rev., s. 1889.

Note. For punishment for violating above acts, see ttie Acts.
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Art. 5. Gexeral Huxtixg Laws

4L Hunting on Sunday or at night. If any person shall hunt or shoot any-

wild fowl, or game bird, on any day after the hour of sunset, or before the hour

of daylight, or shall vise any gun other than can be fired from the shoulder, or

shall hunt or shoot wild fowl, birds or game of any kind on Sunday, he shall be

guilty of a misdemeanor: Provided, that wild fowl may be hunted after sunset

and before daylight and by firelight in that part of Bogue Sound in Carteret

County, west of Sally Bell's shoal.

Rev., s. 3459 ; Code. s. 2S.'',7 : 1903. c. 34G.

42. Hunting wild fowls with aeroplane. It shall be unlawful to make use

of any aeroplane, seaplane, or other kind of air machine in shooting, chasing,

pursuing, or harassing wild ducks, geese, swan, or other wild waterfowl in and
upon the sounds, rivers, creeks, or bays of the state of North Carolina. Any
person violating the provisions of this act shall be guilty of a misdemeanor, and
upon conviction shall be fined not less than one hundred dollars nor more than

five hundred dollars, or imprisoned for not less than sixty days nor more than

six months.

1917, c S.5, ss. 12.

43. Hunting game birds with fire. If any person shall hunt wild fowl, or

game birds of any kind, with fire, he shall be guilty of a misdemeanor and upon
conviction be fined not less than twenty and not more than fifty dollars, or

imprisoned not less than ten days and not more than thirty days.

Rev., s. 3479; Code, s. 2839.

44. Hunting deer by firelight. If any person shall hunt for deer with a gun
in the woods in the night time, by firelight, or shall kill or catch any wild deer

while swimming streams or other bodies of water, the person so offending shall

be guilty of a misdemeanor and shall pay a fine not exceeding fifty dollars, or

be imprisoned not exceeding thirty days. When more persons than one are

engaged in committing the offense of fire-hunting, any one may be compelled to

give evidence against all others concerned ; and the witness, upon giving such

information, shall be acquitted and held discharged from all penalties and pains

to which he was subject by his participation in the offense.

This section shall not apply to Currituck County.

Rev., s. 3462 ; Code. ss. 1058. 1059 ; R. C. c. .34, s.s. 9.5. 9(i : 1774, c. 103 : 1V84, c. 212, ss. 1,

3 : 1801. c. .595 ; 1856-7, c. 24 : 1879, c. 92 ; 1905, c. 388.

45. Nonresidents hunting otter, muskrats or mink. If any person who has

not resided within the state two years shall hunt or trap otters, muskrats or

minks, or shall sell the hides or skins from these animals in or out of the state,

he shall be guilty of a misdemeanor and shall for each offense be fined not less

than thirty dollars nor more than fifty dollars.

Rev., s. 3467 ; 1905, c. 394.

46. Hunting without landowner's permission. If any person shall, without

having first obtained permission of the owner, hunt with gun or dogs on the

land of another, or if he shall fish or attempt to catch fish from said lands after
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being forbidden, either personally or by notices written or printed, posted at the

courthouse door and at three places on said land, he shall be guilty of a misde-

meanor and be fined not exceeding fifty dollars or imprisoned not exceeding

thirty days.

Rev., s. 3480 ; Code. s. 2831 ; 1895, c. 147 ; 1915, c. 271, s. 1.

Note. For local laws retjuiring landowner's permission in the counties named, see

:

Allegliany. P. L. 1913, c. 560.

Avery. P. L. 1913. c. 560. s. 24.

Bertie, 1907. c. 142.

Iredell. P. L. 1915. c. 459.

.Tackson. 1907, c. 763.

In Wake County prosecution can be maintained only upon complaint of the landowner
1909, c. 620.

Akt. 6. Local Hunting Laws

47. Local by counties; written permission of landowners required. In the

counties and localities enumerated below, if any person shall hunt with dog or

gun upon the land of another without the written consent of the owner of the

land he shall be guilty of a misdemeanor and punishable as indicated

:

Alexander, fine not more than fifty dollars, or imprisoned not to exceed thirty

days.

P. L. 1911, c. 754.

Anson, fine not less than twenty-five dollars or not more than one hundred
dollars, or imprisonment not less than thirty days, and not to exceed six months.

P. L. 1917, c. 474.

Carteret, Beaufort, Merrimon, Morehead City, Newport townships. In Beau-

fort and Merrimon fine not more than ten dollars, or worked on the roads

of these townships not more than ten days. In Newport Township, fine not

more than twenty-five dollars or imprisoned not more than fifteen days.

1907. c. 747 ; P. L. 1911, e. 386 ; P. L. 1913, c. 738.

Catawba, fine not less than five dollars nor more than fifty dollars, or impris-

oned not more than thirty days.

Cherokee, forfeit twenty-five dollars- and fine or imprisonment in the discretion

of the court. Does not apply to hunting foxes or wolves.

P. L. 1907, c. 452.

Chowan, in Edenton Township, fine not less than one dollar nor more than ten

dollars or imprisoned not less than one or more than ten days.

P. L. 1913, c. 591.

Clay, fine not less than five dollars nor more than ten dollars, for each offense.

P. L. 1907, c. 51.

Cleveland, fine not more than twentj^ dollars, or imprisoned not more than
thirty days.

P. L. 1917. c. 42(i.

Craven, fine not less than five dollars or more than twenty-five dollars, or

imprisoned not more than thirty days.

Rev., s. .3481.
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Cumberland, punishment as in Craven.

Rev., s. 3481.

Currituck, fine not more than ten dollars, or imprisoned not more than ten days.

Rev., s. 3481.

Davidson, fine five dollars for each offense.

P. L. 1907, c. 348.

Guilford, fine not less than five dollars nor more than fifty dollars, or impris-

oned not more than thirty days.

P. L. 1915, c. 578.

Harnett, fine or imprisonment at discretion of court.

1907. c. 699 ; 1909, c. 746.

Haywood, fine not less than five dollars, or imprisoned, in the discretion of the

court.

P. L. 1915, c. 566.

Henderson, fine not less than two dollars, nor more than twenty-five dollars,

or imprisoned not less than five or more than ten days.

1907, c. 453.

Hertford, punishment as in Craven.

Rev. s. 3481.

Hoke, penalty of twenty-five dollars or imprisoned not to exceed twenty days.

P. L. 1915, c. 459.

Jackson, in Sylva Township, fine ten dollars, or imprisoned not more than

thirty days.

1909, c. 534.

Jones, punishment as in Craven.

Rev., s. 3481.

Lincoln, fine not more than fifty dollars, or imprisoned not more than thirty

days.

P. L. 1913, c. 659.

Macon, fine not more than ten dollars, or imprisoned in discretion of court, or

both.

p. L. 1915, c. 565.

Madison, fine not more than fifty dollars, or imprisoned not more than thirty

days.

P. L. 1915, c. 559.

Martin, Goose Nest, Poplar Point, and Hamilton townships, fine not over five

dollars, or imprisonment not over ten days. Cross Roads Township, fine or

imprisonment in discretion of the court.

Rev., s. 3481 ; 1907. c. 338.

Mecklenburg, fine not more than fifty dollars, or imprisoned not more than

thirty days.

P. L. 1911. c. 543.
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Montgomery, fine not less than ten dollars, nor more than fifty dollars, or

imprisoned not more than thirty days.

Rev., s. 3481.

Nash, fine not less than five dollars, nor more than twenty-five.

Rev., s. 3481.

Pender, fine not less than five dollars, or more than ten dollars, or imprisoned

not more than ten days.

1909, c. 170.

Polk, fine not more than fifty dollars, or imprisoned not more than thirty days.

1909, c. 590.

Randolph, quail, whole county, fine not more than fifty dollars or imprisoned

not over thirty days. Any game, Asheboro and Cedar Grove townships, fine not

less than five dollars, nor more than ten dollars, imprisoned not more than ten

days. Back Bay Township, any game, fine not over five dollars, or imprison-

ment not over ten days .

Rev., s. .3481 ; P. L. 1913, c. 379 ; P. L. 1911, c. 693.

Richmond, in Mineral Springs, Steele and Wolf Pit townships, fine not less

than five dollars nor more than fifty, or imprisoned not more than twenty days.

Rev., s. 3481; 1909, c. 766.

Robeson, fine not less than five dollars nor more than ten dollars.

Rev., s. 3481.

Rowan, punishment as in Craven.

Rev., s. 3481.

Rutherford, quail, whole county, fine not more than fifty dollars or imprisoned

not more than thirty days. Rutherford Township, any game, fine five dollars.

Rev., s. 3481 ; P. L. 1917, c. 413.

Scotland, penalty of twenty-five dollars, or imprisoned not more than twenty

days. Does not apply to hunting rabbits.

P. L. 1917, c. 57.

fine not less than five dollars, nor more than twenty-five dollars for

each offense.

P. L. 1917, c. 588.

Swain, for quail, fine not less than five dollars, nor more than ten dollars, or

imprisoned not exceeding ten days for each offense.

P. L. 1915, c. 772.

Transylvania, fine not less than five dollars, nor more than one hundred dol-

lars, or imprisoned in the discretion of the court.

1907, c. 842.

Union, fine not more than fifty dollars, or imprisoned not more than thirty

days for each offense.

1907, c. 703.
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Wayne, fine not less than five dollars, nor more than ten dollars for each
offense.

Rev. s. 3481.

Wilkes, in certain sections south of Wilkesboro, fine not less than one dollar

nor more than twenty-five dollars, or imprisoned for not more than thirty days,

or both, in the discretion of the court.

P. L. 1913, c. 591.

Yadkin, fine not more than five dollars, or less than two dollars or imprisoned

not more than ten days or less than five days.

1909, c. 612.

Yancey, fine not less than five dollars, nor more than ten dollars for each

offense, or imprisoned at the discretion of the court.

P. L. 1915, c. 1.36.

Note. For statute regulating setting traps on another's land without written permis-
sion in Bertie Countj-.

P. L. 1917, c. 53.

48. Local by counties ; bag limit : In the counties enumerated below the various

kinds of game and birds specified allowed to a hunter are as follows

:

Beaufort, quail, partridges, ruffed grouse, pheasant, fifteen a day combined.

Fine not more than twenty-five dollars, or imprisoned not more than twenty-five

days.

1913. c. 430.

Brunswick, marsh hens, fifteen a day. Fine five dollars for each offense or

imprisoned ten days.

1909. c. 757.

Buncombe, deer, two a season. Partridges, pheasants or wild doves, twenty-

five a day. Fine not exceeding fifty dollars, or imprisoned not more than thirty

days.

1907. c. 877: 1909, v. 570.

Cabarrus, quail, fifteen a day. Fine not less than ten dollars, nor more than

fifty dollars for each offense.

1907. c. 5S(i.

Clay, quail, twenty per day ; three wild gobblers and two turkey hens a season.

Fine not more than fifty dollars, or imprisoned not more than thirty days.

P. L. 1915. c. 271: P. L. 1917. c. 417.

Cleveland, quail, fifteen a day, fine not exceeding twenty dollars, or

imprisoned not more than thirty days.

P. L. 1917, c. 426.

Dare, deer, five a season. Fine not more than fifty dollars, or imprisoned not

more than thirty days.

P. h. 1911, 0. 187.

Haywood, deer, two a season
;
pheasants, one ; wild turkeys, one ; other birds,

fifteen a day. Fine not less than five dollars, or imprisonment, in the discretion

of the court.

P. L. 1915. c. 566.
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Henderson, bucks, two a season. First offense, fined twenty-five dollars, or

imprisoned in the discretion of the court; second offense, fine of fifty dollars or

imprisoned in the discretion of the court, or both.

1900, c. -171.

Jackson, bucks, two a season. Fine same as Henderson.

lOOO, c. 471.

Jones, quail, twelve a day ; deer, one a day. Fine not less than five dollars, nor

more than fifty dollars, or imprisoned not more than thirty days.

P. L. 1917, c. 443.

Lenoir, quail, twenty-five a day for individual or party. Fine not more than

fifty dollars, or imprisoned not more than thirty days.

P. L. 1913, c. 588.

Lincoln, qixail, ten a day. Fine not over fifty dollars, or imprisoned not over

thirty days.

P. L. 1913, c. 659.

Madison, quail, pheasant, grouse, wild turkeys or doves, twenty-five a day.

-Fine not more than fifty dollars or imprisoned not more than thirty days.

1907, c. 104.

Mecklenburg, quail, partridge, fifteen a day. Fine not more than fifty dollars,

or imprisoned not more than thirty days.

P. L. 1911, c. 543.

New Hanover, marsh hens, fifteen a day. Fine five dollars for each offense, or

imprisoned for ten days.

1909, c. 757.

Pender, marsh hens, fifteen a day. Fine five dollars, or imprisoned ten days.

1909, c. 757.

Robeson, fifteen game birds a day ; squirrels, ten a day. Fine not more than
fifty dollars, or imprisoned not more than thirty days.

P, L. 1917, cc. 376, 537.

Transylvania, deer, three a season ; squirrels, five
;
quail, partridge, twenty a

day. Deer, fine not less than twenty-five dollars, or imprisoned, in the discretion

of the court. Squirrels and partridges, fine ' not less than five dollars or more
than one hundred dollars, or imprisoned, in the discretion of tlie court.

P. L. 1911, c. 348 ; 1907, c. 842.

Vance, game birds, fifteen a day, fine not less than five dollars, or not more
than ten dollars, or imprisoned not less than ten nor more than thirty days.

P. L. 1915, c. 670.

49. Local by counties: exportation of game. Any person who shall export

game and birds of the kinds indicated from the counties specified below sluill be
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guilty of a misdemeanor, punishable by fine not to exceed fifty dollars, or

imprisonment not to exceed thirty days, except as otherwise indicated:

Alamance, quail, for sale, until March 8, 1919.

P. L. 1915, c. 563 ; P. L. 1917, c. 388.

Alexander, quail, for sale.

P. L. 1911, c. 754.

Anson, quail, for sale.

P. L. 1915, c. 162.

Avery, pine or gray squirrel, or any game bird. Fine not more than sixty

dollars, or imprisoned not more than thirty days; or both, in the discretion of

the court.

P. L. 191.3. c. 560.

Bladen, quail, or wild turkey, for sale.

P. L. 1913, c. 457.

Catawba, quail, misdemeanor, punished in the discretion of the court.

Rev., s. 3472.

Chatham, quail, for sale.

P. L. 1915. c. 162.

Cherokee, quail, pheasant, partridge, dove, robin, snipe, woodcock, or deer.

Penalty of twenty dollars ; also fined or imprisoned in the discretion of the court.

1907, c. 452.

Clay, quail, not over twenty-five a season.

P. L. 1915, c. 271.

Craven, deer, woodcock, snipe, dove, wild turkey, or squirrels, until March 6,

1923. Fine not less than twenty-five dollars nor more than fifty, or imprisoned

not more than thirty days.

P. L. 1911, c. 589; P. L. 1913, c. 384.

Cumberland, quail, snipe, or woodcock. Fine not more than fifty dollars, or

imprisoned not more than twenty days.

P. L. 1915, c. 171.

Davidson, quail.

P. L, 1915, c. 162.

Davie, quail. Fine or imprisoned in the discretion of the court.

P. L. 1915, c. 140.

Duplin, quail, for sale. Fine not less than five dollars, nor more than ten

dollars for each offense.

P. L. 1917, c. 668.

Guilford, quail, for sale.

P. L. 1915, c. 162.

Harnett, quail. Fined, or imprisoned, in the discretion of the court.

1907, c. 699.

Henderson, quail. Fined, or imprisoned, in the discretion of the court.

P. L. 1911, c. 184. 578
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Hoke, quail, except nonresident landowner, may carry away quail killed on
own land. Penalty twenty-five dollars or imprisonment not to exceed twenty
days.

P. L. 1915, c. 459.

Hyde, Currituck Township, deer. Fine not less than ten dollars, or more
than fifty.

P. L. 1911, c. 131.

Iredell, quail. Fined or imprisoned in the discretion of the court.

P. L. 1917, c. 459.

Jackson, quail. Fine ten dollars, or imprisoned not more than thirty days.

1909, c. 534.

Macon, quail.

P. L. 1915, e. 162.

Madison, quail, partridge, squirrel, or pheasant.

P. L. 1915, c. 559.

Mecklenburg, quail.

P. L. 1917, c. 414.

Montgomery, quail, partridge, pheasant, wild turkey, grouse, or dove, outside

of county. Fine not more than twenty-five dollars, or imprisoned not more
than thirty days for each offense.

1907, c. 689.

Pitt, quail.

P. L. 1917, c. 155.

Randolph, quail.

P. L. 1915, c. 162.

Robeson, any game bird.

P. L. 1917, c. 376.

Sampson, quail, except nonresident taking away quail killed on his own land.

Fine not exceeding ten dollars.

P. L. 1913, c. 245.

Scotland, quail, except landowners. Penalty of not more than twenty-five

dollars, or imprisoned not more than twenty days.

P. L. 1917, c. 57.

Stanly, any game birds. Fine not less than ten dollars or more than fifty dol-

lars for each offense, or imprisoned not more than thirty days.

P. L. 1911, c. 359.

Stokes, any game bird, for sale. Fine not less than five dollars nor more than

twenty-five dollars.

P. L. 1917, c. 588.

Surry, any game birds, for sale. Fine not less than ten dollars, nor more than

fifty dollars, or imprisoned not less than ten nor more than thirty days.

P. L. 1917, c. 47.

579



49 GAME LAWS—Aet. 6 Ch. 38

Union, lark, dove, quail, or partridge.

1907, c. 7G3 ; P. L. 1917, c. 416.

Warren, quail, partridge, wild turkey, woodcock; rabbits, squirrels; except

nonresident hunters, allowed to take out twenty-five quail and one wild turkey

during one season. Fine not less than ten dollars nor more than fifty dollars, or

not more than thirty days imprisonment.

P. L. 1915, c. 137.

Wayne, bob-white, quail, partridge, snipe, or woodcock. Fine not more than

fifty dollars, or imprisoned not exceeding twenty days.

P. L. 1915, c. 171.

Wilson, quail, except nonresident, may carry out of county game killed on

own land. Fine not less than five dollars nor more than fifty dollars for each

offense.

P. L. 1915. c. 7.38.

Yadkin, quail, for sale, fine not less than five dollars, nor more than ten

dollars, or imprisoned not less than ten or more than twenty days for each

offense.

1909. c. 098.

50. Local by counties; sale of game. Any person who shall sell, oft'er for

sale, or have in his possession for sale, any game or birds as indicated in the

counties enumerated, shall be guilty of a misdemeanor and punishable by a fine

not to exceed fifty dollars, or imprisonment not to exceed thirty days, unless

another punishment is specified.

P. L. 1915. c. 563.

Alamance, quail.

P. L. 1917. c. 388.

Alexander, quail, except to resident of county for own use.

P. L. 1911. c. 754.

Anson, quail.

P. L. 1915, c. 162.

Avery, pine, or gray squirrels, or any game birds. Fine not more than sixty

dollars, or imprisoned not over thirty days.

1'. L. 1913, 0. 560, s. 1>4.

Beaufort, quail, or pheasant. Fine not to exceed twenty-five dollars, or

imprisoned not more than twenty-five days.

P. L. 1913, c. 430.

Bladen, quail, or wild turkey.

P. L. 1913, f. 457.

Brunswick, snipe, woodcock, or summer duck ; any wild fowl.

Rev., s. 3479 : 1909, c. 577.

Buncombe, quail, pheasant, wild turkey, or dove.

Rev., .s. 3472.
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Catawba, quail, or squirrel, during close season. Fined, or imprisoned, in the

discretion of the court.

P. L. 1913, c. 412.

Chatham, quail,

p. L. 1915, c. 162.

Cherokee, quail, pheasant, partridge, dove, robin, snipe, woodcock, or deer.

Penalty of twenty dollars ; also fined or imprisoned, in the discretion of the court.

1907, e. 452.

Clay, quail.

P. L. 1915. c. 271.

Craven, deer, woodcock, snipe, dove, wild turkey, or squirrels. Fine not less

than twenty-five dollars nor more than fifty dollars, or imprisoned more than

thirty days.

P. L. 1911. c. 589 ; P. L. 1913, c. 384.

Cumberland, quail, snipe, or woodcock. Fine not more than fifty dollars, or

imprisoned not more than twenty days.

P. L. 1915, c. 171.

Dare, wild fowl.

Rev., 8. ;U77.

Davidson, quail.

P. L. 1915, c. 162.

Davie, quail. Fined or imprisoned, in the discretion of the court.

P. L. 1915, c. 140.

Durham, quail, except landowner.

P. L. 1913. c. 292.

Forsyth, quail, partridge, bob-white, snipe, woodcock, or other game birds.

P. L. 1917, c. 677.

Granville, quail, or partridge. Fine not less than five dollars, nor more than

twenty dollars.

. P. L. 1917, c. 598.

Guilford, quail.

P. L. 1915. c. 162.

Harnett, quail. Fine or imprisonment, in the discretion of the court.

1907. c. 699.

Haywood, deer, or hide of deer. Fine not less than five dollars, or imprisoned,

in the discretion of the court.

P. L. 1915, c. .566.

Iredell, quail. Fine or imprisonment, in the discretion of the court.

P. L. 1917. c. 459.

Macon, quail.

P. I.. 1915, c. 162.
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Madison, quail, partridge, squirrel, rabbit, or pheasant.

P. L. 1915, c. 559.

Mecklenburg, quail.

P. L. 1917, c. 414.

Montgomery, quail, partridge, pheasant, wild turkey, goose, or dove, outside

of county. Fine of not more than twenty-five dollars or imprisoned not more
than thirty days for each offense.

1907. c. 689.

Moore, quail, or wild tiirkey. Fine of not more than thirty dollars and also

a penalty of twenty dollars.

P. L. 1911, c. 130.

New Hanover, any game bird and squirrel.

Rev., s. 3477; P. L. 1913, e. 558; P. L. 1917, c. 677.

Orange, quail, except landowner, killed on his own land.

P. L. 1913. c. 292.

Pasquotank, quail. Fine not less than five dollars, nor more than ten for each

offense.

P. L. 1913, c. 560.

Pender, Rockypoint Township, partridge, qvxail, woodcock, robins, doves, wild

turkeys, or squirrels. Fine not more than ten dollars, or imprisoned not more
than twenty days.

p. L. 1915, c. 150.

Pitt, quail.

P. L. 1917. c. 155.

Randolph, quail.

P. L. 1915, c. 162.

Robeson, any game birds.

p. L. 1917, c. .376.

Rowan, quail,

p. L. 1913, c. 591.

Rutherford, quail.

p. L. 1913. c. 556.

Sampson, quail. Fine not exceeding ten dollars.

p. L. 1913. c. 245.

Stanly, quail. Fine not less than ten dollars, nor more than fifty for each

offense.

P. L. 1917. c. 516.

Surry, any game birds, during close season. Fine not less than ten dollars,

nor more than fifty, or imprisoned not less than ten, nor more than thirty days.

P. L. 1917, 0. 47.

Swain, quail.

Rev., s. 3472.
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Transylvania, squirrels, not more than two a day. Fine not less than five

nor more than one hundred dollars, or im-prisoned, in the discretion of the court.

1907, c. 842 ; P. L. 1911, c. 193.

Union, lark, dove, quail, or partridge.

1907, c. 703 ; P. L. 1917, c. 416.

Vance, quail, woodcock, wild turkey, any game bird of market value. Fine
of not less than five dollars nor more than ten, or imprisoned not more than
thirty days.

P. L. 1915, c. 670.

Wake, quail, partridge, or wild turkeys.

P. L. 1913, c. 22.5.
j

Warren, quail, partridge, or woodcock, wild turkeys, rabbits, or squirrels,

except nonresident hunters, may take away twenty-five quail and one turkey each

season. f! Ill

P. L. 1915. c. 137.

Wayne, bob-white, quail, partridge, snipe, or woodcock. Fine not more than

fifty dollars, or imprisoned not to exceed twenty days.

P. L. 1915, c. 171.

Wilkes, quail, partridge, pheasant, or goose. Penaltj' of teii dollars.

P. L. 1913, c. 77.

Wilson, quail, except nonresident may carry out of county game killed on own
land. Fine not less than five dollars nor more than fifty.

P. L. 1915. c. 738.

Yadkin, quail.

P. L. 1917, c. 132.

51. Local by counties: bird dogs running at large. It shall be unlawful for

the owner or any person having the care of any pointer or setter dog to permit

the same to run at large unmuzzled during the breeding season of quail, namely,

from April the first to September first of any year. When any pointer or setter

dog shall be found ranging immuzzled in the field or woods it shall be prima
facie evidence that the owner of s\ich pointer or setter dog has violated the pro-

visions of this section, and upon conviction such owner or his agent shall be

deemed guilty of a misdemeanor and shall be fined not more than fifty dollars

or imprisoned not longer than thirty days.

This act shall apply only to the counties of Davidson, Durham, Greene, Guil-

ford, Forsyth, Iredell, Johnston, Moore, Transylvania and Yancey.

1909, c. 775.

Note. Cla.v, bird-dogs running at large prohibited, February 15 to November 15. Fine
not less tban ten dollars, nor more than twenty-flve dollars. P. L. 1917, c. 417.

Catawba, bird-dogs running at large. April 1 to October 1. Misdemeanor, fine or im-
prisonment, in the discretion of the court. P. L. 1913, c. 412.

Mecklenburg, unlawful for person owning dogs to allow them to run at large from April 1
to October 1. May use dogs during this season for chasing or catching carnivorous animals,
or for other legitimate purposes. Fine not less than two dollars, nor more than ten dollars
for each offense. P. L. 1915, c. 562.

Orange, bird-dogs not allowed to run at large during the months of May, June, July and
August, of each year. Fined or imprisoned, in the discretion of the court. 1909, c. 543.
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Rowan, any dos. ^h\y 1 to September 1. Fine not move than ten dollars, or imprisoned

not more than five days. P. L. 1911. c. 445.

Stanly, all dogs to be kept up during the bird-raising season in each year, such season

to be set by the majority of the qualified voters of the county. P. L. 1913, c. 683.

Wilkes, dogs not allowed to run at large from May 1 to October 1. Penalty of one dollar

for each offense, or imprisoned not less than ten, nor more than twenty days, or both, in

the discretion of the court. P. L. 1915, c. 737.

Rutherford, bird-dogs. May 15 to August 15. Fine not exceeding fifty dollars, or

imprisoned not exceeding thirty days. P. L. 1913. c. 513.

52, Local by counties: Netting quail. Any person who shall net or trap any

qt^ail or partridge in the counties specified below, shall be guilty of a misde-

meanor, and punishable as indicated

:

Brunswick, except on own land. Punished in tlie discretion of the court.

Rev., s. 3468.

Burke, except on own land. Punished in the discretion of the court.

Rev., s. 3468.

Davie, fined or imprisoned, in the discretion of the court.

P. L. 1917. c. 422.

Granville, fined not less than five dollars nor more than twenty dollars.

P. L. 1917. c. 598.

Guilford, fined not more than five dollars for each bird captured in violation

of law.

1907, c. 345.

Lincoln, fine not more than fifty dollars, or imprisoned not more than thirty

days.

P. L. 1913. c. 659.

Madison, except on own land. Punishable in the discretion of the court.

Rev., s. 3468.

McDowell, fined or imprisoned, in the discretion of the court.

1907, c. S,S6.

New Hanover, punishable in the discretion of the court.

P. L. 1913, c. 400.

Randolph, except on own land. Punishable in the discretion of the court.

Rev., s. 3468.

Richmond, except on own land. Punishable in the discretion of the court.

Rev., s. 3468.

Stokes, except on own land. Punishable in the discretion of the court.

Rev., s. 3468.

Surry, fined not less than ten nor more than fifty dollars for each offense, or

imprisoned not less than ten nor more than thirty days.

P. L. 1917. c. 47.

53. Local by counties: Chasing deer. If any person shall chase deer with

dogs in Clay, Graham, Macon, P'rench's Creek, Cypress Creek, Colly, and Turn-

bull townships, in Bladen, or Swain counties, he shall be guilty of a misdemeanor.

Rev., s. 3460; 1903. c. 591; 1909, e. 418, s. 1.
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54. Local by counties: Killing wild fowl for sale. If any person shall kill.

for sale, any wild fowls in the waters of Dare, New Hanover or Brunswick

counties between the tenth days of March and November of any year, or ship out

of the state between said dates any wild fowl killed in the waters aforesaid, or

if any nonresident shall in said counties, or in Currituck County, shoot any wild

fowl from any blind, box or battery or float, not on land at the time, he shall be

g'uilty of a misdemeanor and be fined not more than fifty dollars, or imprisoned

not more than thirty days.

Rev., s. 3477 : Code, s. 2S40 : ISSO, c. 59.

55. Brunswick: Killing deer in water. If any person shall kill by shooting

or drowning or knocking in the head any deer while swimming in any waters of

Brunswick County, he shall be guilty of a misdemeanor, and be fined not less

than five nor more than twenty dollars.

Rev., s. 346.3 : 1905. c. 413.

56. Carteret: Hunting wild fowl at night. If any person shall hunt or shoot

wild fowl by firelight after the hour of sunset and before the hour of su.nrise in

Carteret County, except in that part of Bogue Sound west of Sally Bell Shoal,

or use for such shooting any other gun than one that can be fired from the

shoulder ; or if any person shall hunt or shoot wild fowl in Carteret County with

or from batteries or sneak boats from the first day of April to the first day of

December of any year; or if any person shall hunt wild fowl with batteries or

sneak boats, or shoot them therefrom in that part of Bogue Sound, Carteret

County, west of Sally Bell Shoal, at any season, he shall be guilty of a misde-

meanor and be fined not less than one hundred nor more than two hundred
dollars for each offense. Lanterns and other equipment used in fire lighting

and found in the possession of persons in the act of going hunting or returning

from hunting shall be prima facie evidence that the persons have violated this act.

Rev., s. .3473; 1903. c. 346; 1907. c. S95.

57. Currituck: Wild fowl hunting regulated. If any person shall put bushes

or blinds of any kind on their boats or floats of any kind with the intent to decoy

or pursue ducks, or shall sail or row or propel a boat in any way after wild fowl

in the waters of Currituck Sound, for the purpose of forcing them on the wing,

or shoot them with rifle or sliotgun from any boat while sailing, or shall place

any sail, flag or other device upon any land bordering on the water to frighten

any wild fowl, or shall leave more than one stationary bush or blind standing in

the water between the hours of sunset and sunrise, or shall fail to anchor any
decked boat or float-house or house built over the water and used to live in for the

purpose of fishing or hunting wild-fowl, in shoal water not more than three hun-
dred yards from the mainland on the west side of Currituck Sound, or at some
public landing on the east side between the north end of Church 's Island and the

south end of Powell's Point, at dark, or shall at sunset fail to take up his decoy and
proceed to go to some landing as aforesaid, or shall leave any landing or anchor-

age before sunrise in the morning for the purpose of hunting or fishing, or shall

before sunrise put oiit any decoys of any kind, or nets, or shall continue to hunt
or fish after sunset, or shall between the thirty-first day of March and the first

day of November of any year shoot or capture any wild fowl over decoys, or shall

between the first day of November of any year and the thirty-first day of March
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of the next year, on any Wednesday, Saturday or Sunday, hunt, take, kill or

capture any wild fowl, or on any of said days shall disturb or rout any raft of

wild fowl unless the same be unavoidable in the usual course of navigation, or

shall between the first day of November and the fifteenth day of February skiff

or ring-shoot any boobies or ruddy duck, or shall between the thirty-first day of

March and the first day of November ship out of the county any wild fowl, or

shall sail or propel a boat on Sunday for the purpose of locating wild fowl, or if

any hired or employed person shall sail or lay around anywhere near any person

who may be gunning or fishing to damage his shooting or keep him from shoot-

ing, he shall be guilty of a misdemeanor : Provided, that nothing in this section

shall prevent any person tending a battery or any person shooting from a bush
blind from shooting winged or crippled fowls from his boat while sailing or in

motion.

This section shall only apply to Currituck County.

1907. c. 37G.

58. Dare: Hunting wild fowl; license and regulation. In the waters of Dare
County north of a line running east and west through the northern end of

Roanoke Island, shooting wild fowl by a nonresident of the state from blind,

battery, box or float, is subject to a license tax of twenty-five dollars a year. In

waters of county lying south of said line, a license fee of twenty-five dollars

a year is required to be paid by each club house, shooting resort or other place of

resort for sportsmen, the members and guests of which without further taxation,

shall be entitled to shoot wild fowl afloat within four miles of the club, lodge

or resort. In waters south of said line, nonresidents not more than two at a

time may shoot wild fowl from a blind, battery, box or float, which is the prop-

erty of a resident of Dare County and upon which a tax pf five dollars a year

has been paid.

The license above provided for shall be issued by the clerk of the court of

Dare County, and the license taxes imposed shall be paid to him, and he shall

pay them to the county treasurer for the benefit of the school fund. Any non-

resident shooting wild fowl contrary to the provisions of this section and any

person hunting wild fowl in any manner not authorized by law shall be guilty

of a misdemeanor.

Kev.. ss. 1877, 1878, 1879. 1880, .3475, .3476 : 1897, c. 415 : 1899, c. 133. ss. 2, 3 : 1901, c. 157.

59. Hyde, Pamlico Sound: Wild fowl hunting regulated. If any person

shall shoot any v.'ild fowl in the waters of Pamlico Sound, in Hyde County, from
any l)ox, battery or float, not on land at the time, he shall be guilty of a misde-

meanor : Provided, residents of the state may shoot from batteries not on land

on Monday, Tuesday, Thursday and Friday of each week and on no other days.

Kev., s. .3478; 1897, c. 484.

60. New Hanover: Selling game evidence of illegal hunting. If any person

shall offer for sale on the market, in New Hanover County, any quail, wild

turkeys or ducks between the first day of March and the first day of September

it shall be prima facie evidence of his having killed such game out of season.

Rev., s. 3465; 1905, c. 409.



CHAPTER 39

GAMING CONTRACTS AND FUTURES

Art. 1. Gamixg Contracts.

1. Gaming aud betting contracts void.

2. Players and betters competent contracts.

AeT. 2. OONIKACTS FOE "FUTURES."

3. Certain contracts as to "futures" void.

4. Prima facie evidence of illegal contract in futures.

5. Burden shifted by plea of illegality ; pleadings not evidence in criminal action.

6. Entering into or aiding contracts for "futures" misdemeanor.
7. Opening office for sales of "futures" misdemeanor.
8. Evidence in prosecutions under this article.

Art. 1. GrAJiixG Contracts

1. Gaming and betting contracts void. All wagers, bets or stakes made to

depend upon any race, or upon any gaming by lot or chance, or upon any lot,

chance, casualty or unknown or contingent event whatever, shall be unlawful

;

and all contracts, judgments, conveyances and assurances for and on account of

any money or property, or thing in action, so wagered, bet or staked, or to

repay, or to secure any money, or property, or thing in action, lent or advanced
for the purpose of such wagering, betting, or staking as aforesaid, shall be void.

Rev., s. "1687 ; Code. ss. 2841, 2842 ; R. C, c. 51, ss. 1, 2 ; 1810, c. 796.

2. Players and betters competent witnesses. No person shall be excused or

incapacitated from confessing or testifying touching any money or property, or

thing in action, so wagered, bet or staked, or lent for such purpose, by reason of

his having won, played, bet or staked upon any game, lot or chance, casualty, or

unknown or contingent event aforesaid ; but the confession or testimony of such

person shall not be used against him, in any criminal prosecution, on account of

such betting, wagering or staking.

Rev., s. 1688 ; Code, s. 2843 ; R. C, c. 51. s. 3.

Art. 2. Coxtkacts for "Futures"

3. Certain contracts as to "futures" void. Every contract, whether in writ-

ing or not, whereby any person shall agree to sell and deliver any cotton, Indian

corn, wheat, rye, oats, tobacco, meal, lard, bacon, salt pork, salt fish, beef, cattle,

sugar, coffee, stocks, bonds, and choses in action, at a place and at a time specified

and agreed upon therein, to any other person whether the person to whom such

article is so agreed to be sold and delivered shall be a party to such contract or

not when, in fact, and notwithstanding the terms expressed of such contract, it

is not intended by the parties thereto that the articles or things so agreed to be

sold and delivered shall be actually delivered, or the value thereof paid, but it is

intended and understood by them that money or other thing of value shall be
paid to the one party by the other, or to a third party, the party to whom such

payment of money or other thing of value shall be made to depend, and the

amount of such money or other thing of value so to be paid to depend upon
whether the market price or value of the article so agreed to be sold and deliv-

ered is greater or less at the time and place so specified than the price stipulated

to be paid and received for the articles so to be sold and delivered ; and every

contract commonly called
'

' futures " as to the several articles and tilings herein-
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before specified, or any of them, by whatever other name called, and every con-

tract as to the said several articles and things, or any of them, whereby the

parties thereto contemplate and intend no real transaction as to the article or

thing agreed to be delivered, but only the payment of a sum of money or other

thing of value, such payment and tlie amount thereof and the person to whom
the same is to be paid to depend on whether or not the market price or value is

greater or less than the price so agreed to be paid for the said article or thing

at the time and place specified in such contract, shall be utterly null and void

;

and no action shall be maintained in any court to enforce any such contract,

whether the same was made in or out of the state, or partly in and partly out of

this state, and whether made by the parties thereto by themselves or by or

through their agents, immediately or mediately ; nor shall any party to any such

contract, or any agent of any such party, directly or remotely connected with

any such contract in any way whatever have or maintain any action or cause of

action on account of any money or other thing of value paid or advanced or

hypothecated by him or them in connection with or on account of such contract

and agency ; nor shall the courts of this state have any jurisdiction to entertain

any suit or action brought upon a judgment based upon any such contract. This

section shall not be construed so as to apply to any person, firm, corporation or

his or their agent engaged in the business of manufacturing or wholesale mer-

chandising in the purchase or sale of the necessary commodities required in the

ordinary course of their business.

KfM-.. s. 1089 ; ISSO, c. 221, s. 1 ; 1905, c. 5.38, s. 7 : 1909. c. 85.3, s. 1.

4. Prima facie evidence of illegal contract in "futures." Proof that any-

thing of value agreed to be sold and delivered was not actually delivered at the

time of making the agreement to sell and deliver, and that one of the parties to

such agreement deposited or secured, or agreed to deposit or secure, what are

commonly called "margins," shall constitute prima facie evidence of a contract

declared void by the preceding section.

Rev., s. 1690 ; 1889, c. 221, s. 2 ; 1905, c. 538, ss. 5, 7.

5. Burden shifted by plea of illegality; pleadings not evidence in criminal

action. When the defendant in any action pending in any court shall allege

specifically in his answer that the cause of action alleged in the complaint is in

fact founded upon a contract such as is by this chapter made void, and such

answer shall be verified, then the burden shall be upon the plaintiff in such action

to prove by the proper evidence, otlier than any written evidence thereof, that

the contract sued upon is a lawful one in its nature and purposes; and the

defendant may likewise produce evidence to prove the contrary: Provided,

nevertheless, that any allegation or statement of fact made in any pleading in

any such action, or the evidence produced on the trial in any such action, shall

not be evidence against the party making or producing the same in any criminal

action against such party.

Rev., s. 1691 : 1889, c. 221, s. 2.

6. Entering into or aiding contract for * 'futures" misdemeanor. If any per-

son shall become a party to any contract declared void in this article ; or if any

person shall be the agent, directly or indirectly, of any party in making or fur-

thering or effectuating the same ; or if any agent or officer of a corporation shall
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in any manner, knowingly aid in making or furthering any such contract to

which the corporation is a party, he shall be guilty of a misdemeanor, and on

conviction shall be fined not less than one hundred dollars nor more than five

hundred dollars, and may be imprisoned in the discretion of the court.

If any person shall, while in this state, consent to become a party to any such

contract made in another state, and if any person shall, as agent of any person

or corporation, become a party to any such contract made in another state, or

in this state do any act or in any w^ay aid in the making or furthering of any

such contract so made in another state, he shall be guilty of a misdemeanor, and

on conviction shall be fined not less than fifty nor more than two hundred dollars,

and may be imprisoned in the discretion of the court.

Rev., ss. 3823, 3<824 ; 1889, c. 221, ss. 3, 4.

7. Opening office for sales of ''futures" misdemeanor. If any person, corpo-

ration or otlier association of persons, either as principals, or agents, shall estab-

lish or open an office or place of business in this state for the purpose of carrying

on or engaging in making such contracts as are forbidden in this article, he

shall be guilty of a misdemeanor, and shall on conviction be fined and impris

oned in the discretion of the court.

Rev., s. 8825 ; 1005, c. 538, ss. 1. 2.

8. Evidence in prosecutions under this article. No person shall be excused

on any prosecution under the provisions of this article from testifying touch-

ing anything done by himself or others contrary to the provisions thereof, but

no discovery made by the witness wpon such examination shall be used against

him in any penal or criminal prosecution, and he shall be altogether pardoned
of the offense so done or participated in by him. In all such prosecutions proof

that the defendant was a party to a contract as agent or principal to sell and
deliver any article, thing or property specified or named in this article, or that he

was the agent, directly or indirectly of any party in making, furthering or effec-

tuating the same, or that he was the agent or officer of any corporation or associa-

tion or person in making, furthering or effectuating the same, and that the article,

thing or property agreed to be sold and delivered was not actually delivered,

and that settlement was made or agreed to be made ui:»on the difference in value

of said article, thing or property, shall constitute against such defendant prima
facie evidence of guilt. Proof that any person, corporation or other association

of persons, either as principals or agents, has established an office or place where
are posted or published from information received the fluctuating prices of

grain, cotton, provisions, stocks, bonds and other commodities, or of any one or

more of the same, shall constiti;te prima facie evidence of being guilty of violat-

ing the provisions of this article.

Rev., s. 3826: 1905. .ss. 3, 4, 5.



CHAPTER 40

GUARDIAN AND WARD

Art. 1. Jurisdiction in Matter of Guardianship.

1. Jurisdiction in clerk of superior Court.

Art. 2. Creation and Termination of Guardianship.

2. Appointment by parents ; effect ; powers and duties of guardian.
3. Natural guardianship on death of father.

4. Appointment on divorce of parents.

5. Appointment when father living.

6. Separate appointment for person and estate
;
yearly support specified

;
payments

allowed in accounting.
7. Proceedings on application for guardianship.
8. Letters of guardianship.
9. Removal by clerk.

10. Interlocutory orders on revocation.

11. Resignation ; effect : accounting on resignation.

Art. 3. Guardian's Bond.

12. Bond to be given before receiving property.
13. Terms and conditions of bond ; increase on sale of realty.

14. To be recorded in clerk's office ; action on bond.
15. Where several wards with estate in common, one bond sufficient.

16. Renewal of bond every three years ; enforcing renewal.
17. Relief of endangered sureties.

18. Liability of clerk for taking insufficient bond.
19. Liability of clerk for other defaults.

Art. 4. Powers and Duties of Guardian.

20. To take charge of estate.

21. To sell perishable goods on order of clerk.

22. How sales and rentals made.
23. When lands may be leased.

24. When guardians to cultivate lands of wards.
25. When timber may be sold.

26. Plate and jewelry to be kept.

27. Personal representative of guardian to pay over to clerk.

28. Collection of claims ; duty and liability.

29. Liability for lands sold for taxes.

30. Liability for costs.

Art. 5. Sales of Wards' Estates.

31. Special proceedings to sell
; judge's approval required.

32. Fund from sale has character of estate sold and subject to same trusts.

33. Sale of ward's estate to make assets.

Art. 6. Returns and Accounting.

34. Return within three months.
35. Procedure to compel return.

36. Additional assets to be returned.
37. Animal accounts.
38. Procedure to compel accounting.
39. Final account.
40. Expenses and disbursements credited to guardian.
41. Commissions.

Art. 7. Public Guardians.

42. Appointment ; term ; oath.

43. Bond of public guardian : increasing bond.
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44. Powers, duties, liabilities, compensation.

45. When letters issue to public guardian.

Aet. 8. Foreign Guaedians.

46. Right to removal of ward's personalty from state.

47. Contents of petition; parties defendant.

Art. 9. Estates Without Guardian.

48. Duty of grand jury as to orphans and guardians.

49. Solicitor to apply for receiver for orphans' estates.

50. Solicitor to prosecute bond of guardian removed without a successor.

51. Judge to appoint receiver ; his rights and duties.

52. Receiver to pay over estate to infant or guardian.

53. Duties and compensation of solicitor.

Akt. 1. Jurisdiction in Matter of Guardianship

1. Jurisdiction in clerk of superior court. The clerks of the superior court

within their respective comities have full power, from time to time, to take cogni-

zance of all matters concei-ning orphans and their estate and to appoint guardians

in all cases of infants, idiots, lunatics, inebriates, and inmates of the Caswell

Training School.

Rev., s. 1766; Code, s. 1566; R. C, c. 54. s. 2; 1762, c. 69. ss. 5, 7; 1868-9, c. 201, s. 4;
1917, c. 41. s. 1.

Art. 2. Creation and Terimination of Guardianship

2. Appointment by parents; effect; powers and duties of guardian. Any
father, though he be a minor, may, by deed executed in his lifetime and with the

written consent and privy examination of the mother, if she be living, or by his

last will and testament in writing, if the mother be dead, dispose of the custody

and tuition of any of his infant children, being unmarried and whether born at

his death or in ventre sa mere, for such time as the children may remain under
twenty-one years of age, or for any less time. Or in case the father is dead and
has not exercised his said right of appointment, then the mother, whether of full

age or minor, may do so. Every such appointment shall be good and effectual

against any person claiming the custody and tuition of such child or children.

Every guardian by deed or will shall have the same powers and rights and be

subject to the same liabilities and regulations as other guardians.

Rev., ss. 1762. 176.S, 1764 ; Code. ss. 1562, l.%3, 1564 ; R. C.. c. 54 ; 1762, c. 69 ; 186S-9. c.

201 ; 1881, c. 64 : 1911, c. 120.

3. Natural guardianship on death of father. In case of the death of the

father of an infant, the mother of such child surviving such father shall immedi-

ately become the natural guardian of such child to the same extent and in the

same manner, plight and condition as the father would be if living; and the

mother in such case shall have all the powers, rights and privileges, and be sub-

ject to all the duties and obligations of a natural guardian. But this shall not

be construed as abridging the powers of the courts over minors and their estates

and to the appointment of guardians.

Rev., s. 1765 : Code, s. 1565 ; 1883, c. 364.

4. Appointment on divorce of parents. When parents are divorced and
a child is entitled to any estate, the court granting the divorce must certify that

fact to the clerk of the superior court, to the end that he may appoint a fit and
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proper person to take the care and management of such estate, whose powers and
d\ities shall be the same in all respects as other guardians, except that a guardian
so appointed shall not have any authority over the person of such child, unless

the guardian be the father or mother.

Itev.. s. 1770 : Code, s. 1571 ; K. C. c. 54. s. 4 ; 1S3S. c. 16 : 15*68-9, c. 201, s. 9.

5. Appointment when father living. The clerk of the superior court may
appoint a guardian of the estate of any minor, although the father of such minor
be living. And the giiardian so appointed shall be governed in all respects by
the laws relative to guardians of the estate in other cases, but shall have no
authority over the person of such minor.

Uev., s. 1771 ; Code, s. 1572 ; K. C, c. 54, ss. 4, 7 ; 1806, c. 707 : 1868-9. c. 201. s. 10.

6. Separate appointment for person and estate; yearly support specified;

payments allowed in accounting. Instead of granting general guardianship

to one person, the clerk of the superior court may commit the tuition and cus-

tody of the person to one and the charge of his estate to another, whenever and
at any time during minority, inebriety, idiocy or lunacy, it appears most con-

ducive to the proper care of the orphan's, inebriate's, idiot's, or lunatic's

estate, and to his suitable maintenance, nurture and education. In such cases

the clerk must order what yearly sums of money or other provisions shall be

allowed for the support and education of the orphan, or for the maintenance of

the idiot, lunatic or inebriate, and must prescribe the time and manner of paying

the same; but such allowance may, upon application and satisfactory proof

made, be. reduced or enlarged, or otherwise modified, as the ward's condition

in life and the kind and value of his estate may require. All payments made
by the guardian of the estate to the tutor of the person, according to any such

order, shall be deemed just disbursements and be allowed in the settlement of

his accounts ; but for the payment thereof by the one and the receipt tliereof by
the other merely, no commissions shall be allowed to either, though commissions

may be allowed to the tutor of the person on his disbursements only.

Rev., ss. 1767, 1768, 1769: Code. ss. 1567. 1568. 1569; R. C. e. 54. s. .3: 1840. c. 31:
18US-9, e. 201, PS. (>. 7.

7. Proceedings on application for guardianship. On application to any

clerk of the superior court for the custody and guardianship of any infant, idiot,

inebriate, lunatic, or inmate of the Caswell Training School, it is the duty of

such clerk to inform himself of the circumstances of the case on the oath of the

applicant, or of any other person, and if none of the relatives of the infant,

idiot, inebriate, lunatic, or inmate of the Caswell Training School are present at

such application, the clerk must assign, or for any other good cause he may
assign, a day for the hearing ; and he shall thereupon direct notice thereof to be

given to such of the relatives and to such other persons, if any, as he may deem
it proper to notify. On the hearing he shall ascertain, on oath, the amount of

the property, real and personal, of the infant, idiot, inebriate, lunatic, or inmate

of the Caswell Training School, and the value of the rents and profits of the

real estate, and he may grant or refuse the application, or commit the guardian-

ship to some other person, as he may think best for the interest of the infant,

idiot, inebriate, lunatic, or inmate of the Caswell Training School.

Rev., s. 1772; Code, s. 1620; C. C. P., s. 474; 1917, c. 41. s. 2.
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8. Letters of guardianship. The clerk of the superior court must issue to

every guardiau appoiuted by him a letter of appoiutment, which shall be signed

by him and sealed with the seal of his office.

Rev., s. 177.3 : Code, s. 1621 ; C. C. P., s. 475.

9. Removal by clerk. The clerks of the superior court have power, on informa-

tion or complaint made, at all times to remove guardians and appoint succes-

sors, to make and establish rules for the better ordering, managing and securing

infants' estates, and for the better education and maintenance of wards; and it

is their duty to do so in the following cases

:

1. Where the guardian wastes or converts the money or estate of the ward to

his own use.

2. Where the guardian in any manner mismanages the estate.

3. Where the guardian is about or intends to marry any ward in disparage-

ment.

4. Where the guardian neglects to educate or maintain the ward in a manner
suitable to his or her degree.

5. Where the guardian is legally disqualified to act as a person would be to be

appointed administrator.

6. Where the guardian or his sureties are likely to become insolvent or non-

residents of the state.

Rev., s. 1774; Code. s. 1583: R. C, c. 54, ss. 2, 13; 1762. c. 69; 1868-9, c. 201, s. 20;
C. C. P.. ss. 470. 470.

10. Interlocutory orders on revocation. In all cases where the letters of

a guardian are revoked, the clerk of the superior court may, from time to time,

pending any controversy in respect to such removal, make such interlocutory

orders and decrees as will tend to the better securing the estate of the ward, or

other party seeking relief by such revocation.

g.
Rev., s. 1775; Code. s. 1607; 1S68-9, c. 201. s. 44.

K^ 11- Resignation; effect; accounting on resignation. Any guardian wishing

K to resign his trust may apply in writing to the superior court, setting forth the

H[, circumstances of his case. If, at the time of making the application, he also

^' exhibits his final account for settlement, and if the clerk of the superior court

^^ is satisfied that the guardian has been faithful and has truly accounted, and if

^^M a competent person can be procured to succeed in the guardianship, the clerk

^^K of the superior court may accept the resignation of the guardian and discharge

^^B him from the trust. But the guardian so discharged and his sureties are still

^^B liable in relation to all matters connected with the trust before the resignation.

^jt: Rev., s. 1776 ; Code, s. 1608 ; 1868-9, e. 201, s. 45.

Art. 3. Guardian's Bond

12. Bond to be given before receiving property. No guardian appointed

for an infant, idiot, lunatic, insane person, or inebriate, shall be permitted to

receive property of the infant, idiot, lunatic, insane person or inebriate until he

shall have given sufficient security, approved by a jvidge, or the court, to account

for and apply the same under the direction of the court.

Rev., s. 1777 : Code. s. 1573 ; C. C. P.. s. .355.
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13. Terms and conditions of bond; increased on sale of realty. Every guar-
dian of the estate, before letters of appointment are issued to him, must give

a bond payable to the state, with two or more sufficient sureties, to be acknowl-
edged before and approved by the clerk of the superior court, and to be jointly

and severally bound. The penalty in such bond must be double, at least, the

value of all personal property, and the rents and profits issuing from the real

estate of the infant ; which value is to be ascertained by the clerk of the superior

court by the examination, on oath, of the applicant for guardianship, or of any
other person. The bond must be conditioned that such guardian shall faithfully

execute the trust reposed in him as siich, and obey all lawful orders of the clerk

or judge, touching the guardiansliip of the estate committed to him. If, on
application by the guardian, the court or judge shall decree a sale for any of the

causes prescribed by law of the property of such infant, idiot, lunatic or insane

person, before such sale be confirmed, the guardian shall be required to file a bond
as now required in double the amount of the real property so sold.

Rev., s. 1778 ; Code, s. 1574 ; R. C, c. 54, s. 5 ; 17B2, c. 69, s. 7 ; 1825, c. 1285, s. 2 ; 1833,
c. 17 ; 1868-9, c. 201, s. 11 : 1874-5, e. 214.

14. To be recorded in clerk's office; action on bond. The bond so taken

shall be recorded in the office of the clerk of the superior court appointing the

guardian ; and any person injured by a breach of the condition thereof, may
prosecute a suit thereon, as in other actions.

Rev., s. 1779: Code. s. 1.575; R. C, c. 54, s. 5; 1868-9, c. 201, s. 12

15. Where several wards with estate in common, one bond sufficient. When
the same person is appointed guardian to two or more minors, idiots, lunatics

or insane persons possessed of one estate in common, the clerk of the superior

court may take one bond only in such case, upon which each of the minors or

persons for whose benefit the bond is given, or their heirs or personal representa-

tives, may have a separate action.

Rev., s. 1780; Code, s. 1.576; R. C. c. 54, s. 8; 1822, c. 1161; 1868-9, c. 201, s. 13.

16. Renewal of bond every three years; enforcing renewal. Every guardian

shall renew his bond before the clerk of the superior court every three years,

during the continuance of the giaardianship. The clerk of the superior court

shall issue a citation against every guardian failing to renew his bond, requiring

such guardian to renew his bond within twenty days after service of the cita-

tion; and on return of the citation duly served and failure of the guardian to

comply therewith, the clerk shall remove him and appoint a successor.

Rev., ss .1781. 1782 ; Code. ss. 1581, 1582 ; R. C, c. 54, s. 10 ; 1762, c. 69. s. 15 ; 1868-9, c.

201, s,s. 18, 19.

17. Relief of endangered sureties. Any surety of a guardian, who is in

danger of sustaining loss by his suretyship, may file his complaint before the

clerk of the superior court where the guardianship was granted, setting forth

the cireiimstances of his case and demanding relief ; and thereupon the guardian

shall be required to answer the complaint within twenty days after service of the

summons. If, upon the hearing, the clerk of the superior court deem the surety

entitled to relief, the same may be granted by compelling the guardian to give

a new bond, or to indemnify the surety against apprehended loss, or by the
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removal of the guardian from his trust; and in case the guardian fail to give

a new bond or security to indemnify when required to do so within reasonable

time, the clerk of the superior court must enter a peremptory order for his

removal, and his authority as guardian shall thereupon cease.

Rev., s. 1783 ; Code, s. 1606 ; R. C, c. 54, s. ?,5 ; 1762. c. 69, ss. 21, 22 ; 1868-9, c. 201, s. 43.

18. Liability of clerk for taking insufficient bond. If any clerk of the

superior court shall commit the estate of an infant, idiot, lunatic, insane person

or inebriate to the charge or guardianship of any person without taking good and
sufficient security for the same as directed by law, such clerk shall be liable, on

his official bond, at the suit of the party aggrieved, for all loss and damages sus-

tained for want of security being taken; but if the sureties were good at the

time of their being accepted, the clerk of the superior court shall not be liable.

Rev., s. 17,84; Code, s. 1614; R. C, c. 54, s. 2: 1762. c. 69. ss. 5, 6: 1868-9, c. 201, s. 51.

19. Liability of clerk for other defaults. If any clerk of the superior court

shall willfully or negligently do, or omit to do, any other act prohibited, or other

duty imposed on him by law, by which act or omission the estate of any ward
suffers damage, he shall be liable therefor as directed in the preceding section.

Rev., s. 1785; Code, S. 1015: 1868-9, c. 201, s. 52.

AeT. 4. POWEES AND DcTIES OF GuAEDIAX

20. To take charge of estate. Every guardian shall take possession, for the

use of the ward, of all his estate, and may bring all necessary actions therefor.

Rev., s. 1786; Code, s. 15SS; R. C, c. 54, s. 21; 1762, c. 69, s. 3; 1868-9, c. 201, s. 25.

21. To sell perishable goods on order of clerk. Every guardian shall sell, by
order of the clerk of the superior court, all such goods and chattels of his ward
as may be liable to perish or be the worse for keeping. Every such order shall be

entered in the order record of the superior court and must contain a descriptive

list of the property to be sold, with the terms of sale.

Rev., s. 1787 ; Code, s. 1589 ; R. C, c. 54, s. 22 ; 1762, c. 09, s. 10 ; 1868-9, c. 201, s. 26.

22. How sales and rentals made. All sales and rentings by guardians shall

be publicly made, between the hours of ten o'clock a.m. and four o'clock p.m.,

after twenty days notice posted at the courthouse and four other public places in

the county. But, upon petition by the guardian, the clerk of the superior court

of the county in which the land of the ward is situated, or of the county wherein

the guardian has qualified, may make an order, on satisfactory evidence, upon
the oath of at least two disinterested freeholders acquainted with the said land,

that the best interests of the said ward will be subserved by a private renting

of said land, allowing the guardian to rent the land privately. The terms of all

such rentings shall be reported to said clerk of the superior court and be approved

by him. In cases where guardians have heretofore rented their ward's land at

private rentings in good faith and for the benefit of the ward's estate, they shall

not be liable to the penalty heretofore prescribed by law. The proceeds of all sales

of personal estate and rentings of real property, except the rentings of lands

leased for agricultural purposes, when not for cash, shall be secured by bond and
jgood security.

Rev., s. 17^8 ; Code. s. 1590 ; 1891, c. 83 ; 1901, c. 97 ; R. C, c. 54, s. 26 ; 1793, c. 391.
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23. When lands may be leased. The guardian may lease the lands of an

infant for a term not exceeding the end of the current year in which the infant

shall come of age, or die in nonage. But no guardian without leave of the clerk

of the superior court, shall lease any land of his ward without impeachment of

waste, or for a term of more than three years, unless at a rent not less than three

per centmn on the assessed taxable value of the land.

Rev., s. 1789 : Code, s. 1591 ; R. C, c. 54, s. 25 ; 1762, c, 69, s. 13 : 1794, c, 413, s, 2.

24. When guardians to cultivate lands of wards. AA^here any parent of

a minor child qualifies as guardian of such child, and the ward owns or is

entitled to the possession of any real estate used or which may be used for agri-

cultural purposes, such guardian may make application to the clerk of the

superior court of the county wherein the land is situate for permission to culti-

vate it, and the petition shall set forth the nature, extent and location of the

same. It shall then be the duty of the clerk to appoint three disinterested

resident freeholders who shall go' upon the land, and, after being sworn to act

impartially, assess the annual rental value thereof. The commissioners shall

report their proceedings and findings to the clerk within ten days after the

notification of their appointment, and if the clerk shall deem the same to be the

interest of the ward he shall make an order allowing the guardian to cultivate

the land for a term not exceeding three years at the annual rental value assessed

by the commissioners to be paid to the ward by the guardian. The term, how-

ever, shall not extend beyond the minority of the minor. The commissioners

shall receive as compensation for said services the same fees as are allowed com-

missioners in partition of real estate.

1909, c. 57.

25. When timber may be sold. In case the land cannot be rented for enough

to pay the taxes and other dues thereof, and there is not money sufficient for that

purpose, the guardian, with the consent of the clerk of the superior court, may
annually disjiose of, or use so much of the lightwood, and box or rent so many
pine trees, or sell so much of the timber on the same, as may raise enough to pay
the taxes and other duties thereon and no more.

Rev., s. 1790: Code, s. ]596: R. C. c. 54, s. 27: 1762, c. 69, s. 14; 1868-9, c. 201, s. .33.

26. Plate and jewelry to be kept. All plate and jewelry shall be preserved

and delivered to the ward at age, in kind, according to weight and quantity.

Rev., s. 1791 ; Code, s. 1597 ; 1895, c. 74 ; 1868-9, c, 201, s. 34.

27. Personal representative of guardian to pay over to clerk. In all cases

where a guardian of any minor child or of an idiot, lunatic, inebriate or insane

person dies, it is competent for the executor or administrator of such deceased

guardian, at any time after the grant of letters testamentary or of administra-

tion, to pay into the office of the clerk of the superior court of the county where
such deceased guardian was appointed, any moneys belonging to any such minor
child, idiot, lunatic, insane person or inebriate, and any sucli payment shall have

the effect to discharge the estate of said deceased guardian and his sureties upon,

his guardian bond to the extent of the amount so paid.

Rev,, s. 1794 ; Code, s. 1622 : ISSl, e. .301. s. 2.
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28. Collection of claims; duty and liability. Every guardian shall diligently

endeavor to collect, by all lawful means, all bonds, notes, obligations or moneys
due his ward when any debtor or his sureties are likely to become insolvent, on

pain of being liable for the same.

Rev., s. 179.5 : Code. s. 1593 ; E. C, c. 54, .s. 28 : 1762, c. 69, s. 10 : 1868-9, c. 201, s. 30.

29. Liability for lands sold for taxes. If any guardian suffer his ward's

lands to lapse or become forfeited or be sold for nonpayment of taxes or other

dues, he shall be liable to answer for the full value thereof to his ward.

Rev., s. 1796; Code. s. 1595; R. C, c. 54. .s. 27 ; 1762. c. 69, s. 14 ; 1868-9. c: 201. s. 32.

30. Liability for costs. All fees and costs of the superior court for issuing

orders, citations, summonses or other process against guardians for their sup-

posed defaults, shall be paid by the party found in default.

Rev., s. 1797 ; Code, s. 1611 ; 1868-9, c. 201, s. 48.

Note. For duty of guardian to pay owelty, see Partition, s. 12.

Art. 5. Sales of Waed's Estate

31. Special proceedings to sell; judge's approval required. On applica-

tion of the guardian by petition, verified upon oath, to the superior court, show-

ing that the interest of the ward would be materially promoted by the sale or

mortgage of any part of his estate, real or personal, the proceeding shall be con-

ducted as in other cases of special proceedings ; and the truth of the matter

alleged in the petition being ascertained by satisfactory proof, a decree may
thereupon be made that a sale or mortgage be had by such person, in such way
and on such terms as may be most advantageous to the interest of the ward ; but

no sale or mortgage shall be made until approved by the judge of the court, nor

shall the same be valid, nor any conveyance of the title made, unless confirmed

and directed by the judge, and the proceeds of the sale or mortgage shall be

exclusively applied and secured to such purposes and on such trusts as tlie judge

shall specify. The guardian may not mortgage the property of his ward for

a term of years exceeding the minority of the ward. The word "mortgage"
wherever used herein shall be construed to include deeds in trust.

Rev., s. 1798 ; Code, s. 1602 ; R. C, c. 54, ss. 32, .33 ; 1827. c. 33 ; 1868-9, c. 201. s. 39 : 1917,

c. 25S, s. 1.

32. Fund from sale has character of estate sold and subject to same trusts.

Whenever, in consequence of any sale under the preceding section, the real or

personal property of the ward is saved from demands to which in the first

instance it may be liable, the final decree shall declare and set apart a portion

of the personal or real estate thus saved, of value equal to the real and personal

estate sold, as property exchanged for that sold; and in all such cases of sale,

whereby real is substituted by personal, or personal by real property, the bene-

ficial interest in the property acquired shall be enjoyed, alienated, devised or

bequeathed, and shall descend and be distributed, as by law the property sold

might and would have been, had it not been sold, until it be reconverted from the

character thus impressed upon it by some act of the owner, and restored to its

character proper.

Rev., s. 1799 ; Code. s. 1603 : R. C. c. 54. s. 33 : 1827, c. 33, s. 2 ; 1868-9, c. 201. s. 40.

33. Sale of ward's estate to make assets. When a guardian has notice of

a debt or demand against the estate of his ward, he may apply by petition, setting
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forth the facts to the clerk of the superior court wherein the guardianship was

granted, for an order to sell so much of the personal or real estate as may be

sufficient to discharge such debt or demand; and the order of the court shall

particularly specify what property is to be sold and the terms of saile; but no
real estate shall be sold under this section, in any case, without the revision and
confirmation of the order therefor by the judge of the superior court. The pro-

ceeds of sale under this section shall be considered as assets in the hands of the

guardian for the benefit of creditors, in like manner as assets in the hands of

a personal representative ; and the same proceedings may be had against the

guardian with respect to such assets as might be taken against an executor,

administrator or collector in similar cases.

Rev., ss. 1800. 1801; Code, ss. 1604, 1605: R. C. c. 54, s. 34; 1789, c. 311, s. 5: 1868-9,

c. 201, ss. 41, 42.

x\kt. 6. Retuexs and Accounting

34. Return within three months. Every guardian, within three months after

his appointment, shall exhibit an account, upon oath, of the estate of his ward,

to the clerk of the superior court ; but such time may be extended by the clerk of

the superior court, on good cause shown, not exceeding six months.

Rev., s. 1S02: Code, s. 1577: R. C, c. 54, s. 11; 1762, c. 69, s. 9; 1868-9, c. 201, s. 14.

35. Procedure to compel return. In cases of default to exhibit the return

required by the preceding section, the clerk of the superior court must issue

an order requiring the guardian to file such return forthwith, or to show cause

why an attachment should not issue against him. If, after due service of the

order, the guardian does not, on the return day of the order, file such return, or

obtain further time to file the same, the clerk of the superior court shall issue

an attachment against him, and commit him to the common jail of the county,

till he files such return.

Rev., s. 1S0.3 : Code. s. 1578 ; R. C, c. 54, s. 12 ; 1762, c. 69. s. 15 ; 1868-9. c. 201. s. 15.

36. Additional assets to be returned. Whenever further property of any
kind, not included in any previous return, comes to the hands or knowledge of

any guardian, he must cause the same to be returned within three months after

the possession or discovery thereof ; and the making of such return of new assets,

from time to time, may be enforced in the same manner as prescribed in the

preceding section.

Rev., s. 1804 ; Code, s. 1579 ; 186S-9, c. 201, s. 16.

37. Annual accounts. Every guardian shall, within twelve months from the

date of his qualification or appointment, and annually, so long as any of the

estate remains in his control, file, in the office of the clerk of the superior court,

an inventory and account, under oath, of the amount of property received by
him, or invested by him, and the manner and nature of siich investment, and his

receipts and disbursements for the past year in the form of debit and credit. He
must produce vouchers for all payments. The clerk of the superior court may
examine on oath such accounting party, or any other person, concerning the

receipts, disbursements or any other matter relating to the estate; and having

carefully revised and audited such account, if he approve the same, he must
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indorse his approval thereon, which shall be deemed prima facie evidence of

correctness.

Kev., s. 1805: Code, s. 1617; R. C, c. 54, ss. 11, 12; 17G2, c. 69, ss. 9, 15; 1871-2, c. 46.

38. Procedure to compel accounting. If any guardian omit to account, as

directed in the preceding section, or renders an insufficient and unsatisfactory

account, the clerk of the superior court shall forthwith order such guardian to

render a full and satisfactory account, as required by law, within twenty days

after service of the order. Upon return of the order, duly served, if such

guardian fail to appear or refuse to exhibit such account, the clerk of the

superior court may issue an attachment against him for contempt and commit
him till he exhibits such account, and may likewise remove him from office.

Rev.. .'^. 1806 : Code. s. 1618 ; C. C. P., s. 479.

39. Final account. A guardian may be required to file such account at any

time after six months from the ward's coming of full age or the cessation of the

guardianship ; but such account may be filed voluntarily at any time, and,

whether the accounting be vohmtary or compulsory, it shall be audited and
recorded by the clerk of the superior court.

Rev., s. 1807 : Code, s. 1619 ; C. C. P.. s. 481.

40. Expenses and disbursements credited to guardian. Every guardian may
charge in his annual account all reasonable disbursements and expenses ; and if

it appear that he has really and bona fide disbursed more in one year than the

profits of the ward's estate, for his education and maintenance, the guardian
shall be allowed and paid for the same out of the profits of the estate in any
other year ; but such disbursements must, in all cases, be suitable to the degree

and circumstances of the estate of the ward.

Rev., s. 1808: Code. s. 1612; R. C, c. 54. s. 28; 1762; c. 69. ss. 18, 19; 1799, c. 536. s. 2;
1868-9. c. 201. s. 49.

41. Conunissions. The superior court shall allow commissions to the guar-

dian for his time and trouble in the management of the ward's estate, in the

same manner and under the same rules and restrictions as allowances are made
to executors, administrators and collectors.

Rev., s. 1800: Code. s. 161.3; R. C, c. 54, s. 28; 1762, c. 69. ss. 18, 19; 1868-9. e. 201, s. 50.

Ai;t. 7. Public GvaiRBIANS

42. Appointment; term; oath. There may be in every county a public guar-

dian to be appointed by the clerk of the superior court for a term of eight years.

The public guardian shall take and subscribe an oath (or affirmation) faithfully

and honestly to discharge the duties imposed iipon him; the oath so taken and
subscribed shall be filed in the office of. the clerk of the superior court.

Rev., ss. 1758. 1759 ; Code, ss. 1556, 1560 ; 1874-5, c. 221, ss. 1, 5.

43. Bond of public guardian; increasing bond. The public guardian shall

enter into bond with three or more sureties, approved by the clerk in the penal
sum of six thousand dollars, payable to the state of North Carolina, conditioned
faithfully to perform the duties of his office and obey all lawful orders of the

superior or other courts touching said guardianship of all wards, money or estate
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that may come into his hands. Whenever the aggregate value of the real and
personal estate belonging to his several wards exceeds one-half the bond herein

required the clerk of the superior court shall require him to enlarge his bond
in amount so as to cover at least double the aggregate amount under his control

as guardian.

Iter., ss. .'JL'l. 322: Code. ss. 1557, 155S ; 1874-5, c. 221, ss. 2, 3,

44. Powers, duties, liabilities, compensation. The powers and duties of said

public guardian shall be the same as other guardians, and he shall be subject

to the same liabilities as other guardians under the existing laws; and shall

receive the same compensation as other guardians.

Rev,, s. 1761 : Code, s. 1561 ; 1874-5, c. 221, ss. 6, 7.

45. When letters issue to public guardian. The public guardian shall apply

for and obtain letters of guardianship in the following eases

:

1. When a period of six months has elapsed from the discovery of any property

belonging to any minor, idiot, lunatic, insane person or inebriate, without

guardian.

2. When any person entitled to letters of guardianship shall request in writing

the clerk of the superior court to issue letters to the public guardian; but it is

lawful and the duty of the clerk of the superior court to revoke said letters of

guardianship at any time after issuing the same upon application in writing by
any person entitled to qualify as guardian, setting forth a sufficient cause for

such revocation.

Rev., s. 1760 ; Code, s. 1561 ; 1874-5, c. 221, ss. 6. 7.

Ai?.T. 8. FoeeiCtX Guakdians

46. Right to removal of ward's personalty from state. Where any ward,

idiot, lunatic or insane person, residing in another state or territory, or in the

District of Columbia, or Canada, or other foreign country, is entitled to any
personal estate in this state, or personal property substituted for realty by decree

of court, or to any money arising from the sale of real estate, whether the same
be in the hands of any guardian residing in this state, or of any executor, admin-

istrator or other person holding for the ward, idiot, lunatic or insane person, or

if the same (not being adversely held and claimed) be not in the lawful posses-

sion or control of any person, the guardian of the ward, idiot, lunatic or insane

person, duly appointed at the place where such ward, idiot, lunatic or insane

person resides, may apply to have such estate removed to the residence of the

ward, idiot, lunatic or insane person by petition filed before the clerk of the

superior court of the county in which the property or some portion thereof is

situated; which shall be proceeded with as in other cases of special proceedings.

Re\.. s. 1816; Code. ss. 1508, 1601: R. C., c. 54, s. 29; 1820, c. 1044; 1842, c. 38; 1868-9,

f. 201. ss. .35. 38: 1S74-.5. c. 168; 1913, c. 86, s. 1.

47. Contents of petition; parties defendant. The petitioner must show to the

court a copy of his appointment as guardian and bond duly authenticated, and

must prove to the court that the bond is sufficient, as well in the ability of the

sureties as in the sum mentioned therein, to secure all the estate of the ward
wherever situated. Any person may be made a party defendant to the proeeed-
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ing who may be made a party defendant in civil actions under the provisions of

the chapter entitled Civil Procedure.

Rev., ss. 1817. 1818; Code. ss. 1.591). 1600; R. C, c. 54. s. 30; 1820, c. 1044. s. 2; 1842,

c. 38 ; 1868-9, c. 201, ss. 36. 37.

Note. For removal of trust funds from the state, see Trustees, ss. 3, 4, 5.

Aet. D. Estates Without Guardiax

48. Duty of grand jury as to orphan and guardians. The grand jury of

every county is charged with, and shall present to the superior court the names
of all orphan children that have no guardian or are not bound out to some trade

or employment. They shall further inquire of all abuses, mismanagement and
neglect of all such guardians as are appointed by the clerk of the superior court.

The clerk of the superior court shall, at each term of. the superior court, lay

before the grand jury a list of all the guardians acting in his county or appointed

by him.

Rev., s. 1810; Code, s. 1609; R. C, c. .54, s. IS; 1762, c. 69. s. 17; 1868-9, c. 201, s. 46.

49. Solicitor to apply for receiver for orphans' estates. AVhenever an orphan,

having any estate, is presented by a grand jury, for whom no suitable person

will become guardian, the clerk of the superior court must give notice thereof

forthwith to the solicitor of the state for the judicial district, who shall apply in

behalf of the orphan to the judge of the superior court of the county where such

presentment was made, to the end that a receiver be appointed.

Rev., s. 1811; Code. s. 1610; R. C, c. 54, s. 19; 1846, o. 43; 1868-9, c. 201, s. 47.

50. Solicitor to prosecute bond of guardian removed without a successor.

Whenever any guardian is removed, and no person is appointed to succeed in

the guardianship, the clerk of the superior court shall certify the name of such

guardian and his sureties to the solicitor of the judicial district, who shall forth-

with institute an action on the bond of the guardian in the superior court, for

securing the estate of the ward.

Rev., s. 1812 ; Code, s. 1584 ; R. C. c. .54, s. 14 ; 1844. c. 41 ; 1868-9. c. 201, s. 21.

51. Judge to appoint receiver; his rights and duties. The judge of the supe-

rior court, either residing in or presiding over the courts of the district, before

whom such action is brought, shall have power to appoint the clerk of the

superior court or some discreet person as a receiver to take possession of the

ward's estate, to collect all moneys due to him, to secure, lend, invest or apply
the same for the benefit and advantage of the ward, under the direction and sul)-

ject to such rules and orders in every respect as the said judge may from time to

time make in regard thereto ; and the accounts of such receiver shall be returned,

audited and settled as the judge may direct. The receiver shall be allowed such

amounts for his time, trouble and responsibility as seem to the judge reasonable

and proper ; and such receivership may be continued until a suitable person can

be procured to take the guardianship.

Rev., s. 1S13 ; Code, s. 15S5 : R. C. c. .54, s. 15 ; 1844. c. 41, s. 2 ; 1868-9, c. 201, s. 22.

52. Receiver to pay over estate to infant or guardian. When another guar-

dian is appointed, he may apply by motion, on notice, to the judge of the superior

court for an order upon the receiver to pay over all the money, estate and effects
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of the ward ; and if no such guardian is appointed, then the ward, on coming of

age, or in case of his death, his executor, administrator or collector, and the heir

or personal representative of the idiot, lunatic or insane person, shall have the

like remedy against the receiver.

Rev., s. 1814 ; Code, s. 1587 ; R. C, c. 54, s. 17 ; 1844, c. 41, s. 4 ; 1868-9, c. 201, s. 24.

53. Duties and compensation of solicitor. The solicitor shall prosecute the

action and take all necessary orders therein, and for his services shall be allowed

such reasonable compensation as may be just, not to exceed ten dollars ; in passing

on the returns of receivers, where the estate of the infant does not exceed five

hundred dollars, not to exceed five dollars; and where the estate exceeds five

hundred dollars, not to exceed ten dollars. The amount in each case to be fixed

by the judge.

Rev., s. 1815: Code. s. 1586; 1895, c. 14; R. C, c. 54. s. 16; 1844, c. 41, s. 3; 1868-9, c.

201, s. 23.
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Art. 1. CoXSTITUTIOXAL Puovisioxs

1. Remedy without delay for restraint of liberty. Every person restrained

of his liberty is entitled to a remedy to inquire into the lawfulness thereof, and
to remove the same, if unlawful; and such remedy ought not to be denied or

delayed.

Rev., s. 1819 ; Const, Art. I., s. 18.

2. Habeas corpus not to be suspended. The privileges of the writ of habeas

corpus shall not be suspended.

Kev.. s. 1820 : Const., Art. I. s. 21.

Art. 2. Appt^ication

3. Who may prosecute writ. Every person imprisoned or restrained of his

liberty within this state, for any criminal or supposed criminal matter, or on
any pretense whatsoever, except in cases specified in the succeeding section, may
pi'osecute a writ of habeas corpus, according to the provisions of this chapter,

to inquire into the cause of such imprisonment or restraint, and if illegal, to

be delivered therefrom.

Rev., s. 1821 ; Code, s. 1623 ; 1868-9, c. 116, s. 1

4. When application denied. Application to prosecute the writ shall be

denied in the following cases

:

1. Where the persons are committed or detained by virtue of process issued

by a court of the United States, or a judge thereof, in cases where such courts

or judges have exclusive jurisdiction under the laws of the United States, or

have acquired exclusive jurisdiction by the commencement of suits in such courts.

2. Where persons are committed or detained by virtue of the final order, judg-

ment or decree of a competent tribunal of civil or criminal jurisdiction, or by
virtue of an execution issued upon such final order, judgment or decree.

3. Where any person has willfully neglected, for the space of two whole

terms after his imprisonment, to apply for the writ to the superior court of the

county in which he may be imprisoned, such person shall not have a habeas

corpus in vacation time for his enlargement.

4. Where no probable ground for relief is shown in the application.

Rev., s. 1822; Code, s. 1624: 1868-9. c. 116, s. 2.

5. By whom application to be made. Application for the writ may be made
either by the party for whose relief it is intended, or by any person in his behalf.

Rev., s. 182.S; Code. s. 162.5; 1868-9, c. 116. s. ."..

6. To judge of supreme or superior court; in writing. Application for the

writ shall be made in writing, signed by tlie applicant

—

1. To any one of the justices of the supreme court.

2. To any one of the superior court judges, either at term time or in vacation.

Rev., s. 1824: Code, s. 1626; 1868-9, c. 116, s. 4.

7. Contents of application. The application must state in substance, as

follows :
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1. That the party, in whose behalf the writ is applied for, is imprisoned or

restrained of his liberty, the place where, and the officer or person by whom he

is imprisoned or restrained, naming both parties, if their names are known, or

describing them if they are not known.

2. The cause or pretense of such imprisonment or restraint, according to the

knowledge or belief of the applicant.

3. If the imprisonment is by virtue of any warrant or other process, a copy

thereof shall be annexed, or it shall be made to appear that a copy thereof has

been demanded and refused, or that for some sufficient reason a demand for sach

copy could not be made.

4. If the imprisonment or restraint is alleged to be illegal, the application

must state in what the alleged illegality consists; and that the legality of the

imprisonment or restraint has not been already adjudged, upon a prior writ of

habeas corpus, to the knowledge or belief of the applicant.

5. The facts set forth in the application must be verified by the oath of the

applicant, or by that of some other credible witness, which oath may be admin-

istered by any person authorized by law to take affidavits.

Rev., s. 1825 ; Code, s. 1627 ; 1868-9, c. 116. s. 5.

8. Issuance of writ without application. When the siipreme or superior

court, or any judge of either, has evidence from any judicial proceeding before

such court or judge, that any person within this state is illegally imprisoned or

restrained of his liberty, it is the dutj' of said court or judge to issue a writ of

habeas corpus for his relief, although no application be made for such writ.

Rev., s. 1826; Code, s. 1632; 186S-9, c. 116, s. 10.

Art. 3. Writ

9. Writ granted without delay. Any court or judge empowered to grant

the writ, to whom such applications may be presented, shall grant the writ

without delay, unless it appear from the application itself or from tlie dpciiments

annexed that the person applying or for whose benefit it is intended is, by this

chapter, prohibited from prosecuting the writ.

Rev., s. 1827; Code, s. 1628; 18G8-9, c. 116. s. 6.

10. Penalty for refusal to grant. If any judge authorized by this chapter

to grant writs of habeas corpus refuses to grant such writ when legally applied

for, every such judge shall forfeit to the party aggrieved two thousand five

hundred dollars.

Rev., s. 1828; Code, s. 1631; 1S68-9, c. 116, s. 9.

11. Sufficiency of writ; defects of form immaterial. No writ of habeas
corpus shall be disobeyed on account of any defect of form. It shall be suf-

ficient

—

1. If the person having the custody of the party imprisoned or restrained be
designated either by his name of office, if he have any, or by his own name, or,

I

if both such names be unknown or uncertain, he may be described by an assumed
lappellation, and any one who may be served with the writ shall be deemed the

[person to whom it is directed, although it may be directed to him by a wrong
lame, or description, or to another person.
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2. If the person who is directed to be produced be designated by name, or if

his name be uncertain or unknown, he may be described by an assumed appella-

tion or in any other way, so as to designate the person intended.

Rev., s. 1829; Code, ss. 1629, 1630; 1868-9, c. 116, ss. 7, 8.

12. Service of writ. The writ of habeas corpus may be served by any quali-

fied elector of this state, thereto authorized by the court or judge allowing the

same. It may be served by delivering the writ, or a copy thereof, to the person

to whom it is directed; or, if such person cannot be found, by leaving it, or a

copy, at the jail, or other place in which the party for whose relief it is intended

is confined, with some under officer or other person of proper age ; or, if none
such can be found, or if the person attempting to serve the writ be refused

admittance, by affixing a copy thereof in some conspicuous place on the outside,

either of the dwelling-house of the party to whom the writ is directed, or of the

place where the party is confined for w^hose relief it is sued out.

Rev., s. 1833 ; Code, s. 1657 ; 1868-9, c. 116, s. 32.

Art. 4. Return

13. When writ returnable. Writs of habeas corpus may be made return-

able at a certain time, or forthwith, as the case may require. If the writ be

returnable at a certain time, such return shall be made and the party shall be

produced at the time and place specified therein.

Rev., s. 1830 ; Code. s. 16.50 ; 1868-9, c. 116. s. 31.

14. Contents of return; verification. The person or officer on whom the

writ is served must make a return thereto in writing, and, except where such

person is a sworn public officer and makes his return in his official capacity, it

must be verified by his oath. The return must state plainly and unequivocally

—

1. Whether he has or has not the party in his custody or under his power or

restraint.

2. If he has the party in his custody or power, or under his restraint, the

authority and the cause of such imprisonment or restraint, setting forth the

same at large.

3. If the party is detained by virtue of any writ, warrant, or other written

authority, a copy thereof shall be annexed to the return; and the original shall

be produced and exhibited on the return of the writ to the court or judge before

whom the same is returnable.

4. If the person or officer upon whom such writ is served has had the party in

his power or custody, or under his restraint, at any time prior or subsequent to

the date of the writ, but has transferred such custody or restraint to another,

the return shall state particularly to whom, at what time, for what cause and

bj' what authority such transfer took place.

Rev., s. 1831; Code, s. 1633; 1868-9, c. 116, s. 11.

15. Production of body if required. If the writ requires it, the officer or

person on whom the same has been served shall also produce the body of the

party in his custody or power, according to the command of the writ, except

in the case of the sickness of such party, as hereinafter provided.

Rev., s. 1832 ; Code, s. 1636 ; 1868-9, c. 116, s. 14.
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Akt. 5. Enforcement of Writ

16. Attachment for failure to obey. If the person or officer on whom any

writ of habeas corpus has been duly served refuses or neglects to obey the same,

by producing the body of the party named or described therein, and by making

a full and explicit return thereto, within the time required, and no sufficient

excuse is shown for such refusal or neglect, it is the duty of the court or judge

before whom the writ has been made returnable, upon due proof of the service

thereof, forthwith to issue an attachment against such person or officer, directed

to the sheriff of any county within this state, and commanding him forthwith

to apprehend such person or officer and bring him immediately before such court

or judge. On being so brought such person or officer shall be committed to

close custody in the jail of the county where such coiirt or judge may be, without

being allowed the liberties thereof, until such person or officer make return to

such writ and comply with any order that may be made by such court or judge

in relation to the party for whose relief the writ has been issued.

Rev., s. 1834 ; Code, s. 1037 : 1868-9, c. 116, s. 15.

17. Liability of judge refusing attachment. If any judge willfully refuses

to grant the writ of attachment, as provided for in the preceding section, he shall

be liable to impeachment, and moreover shall forfeit to the party aggrieved

twenty-five hundred dollars.

Rev., s. 183.5; Code, s. 16.38; 1870-1, c. 221, s. 2.

18. Attachment against sheriff to be directed to coroner; procedure. If a

sheriff has neglected to return the writ agreeably to the command thereof, the

attachment against him may be directed to the coroner or to any other person to

be designated therein, who shall have power to execute the same, and such sheriff,

upon being brought up, maj^ be committed to the jail of any county other than

his own.

Rev., s. 1836 ; Code, s. 1639 ; 1868-9. c. 116, s. 16.

19. Precept to bring up party detained. The court or judge, by whom any
such attachment may be issued, may also at the same time, or afterwards,

direct a precept to any sheriff, coroner, or other person to be designated therein,

commanding him to bring forthwith, before such court or judge, the party,

wherever to be found, for whose benefit the writ of habeas corpus has been

granted.B Rev., s. 1837 ; Code, s. 1640 ; 1868-9, c. 116, s. 17.

I
I

20. Liability of judge refusing precept. If any judge refuses to grant the

precept provided for in the preceding section, he shall be liable to impeachment,
and moreover shall forfeit to the party aggrieved twenty-five hundred dollars.

Rev., s. 1838 ; Code, s. 1641 ; 1870-1, c. 221, s. 3.

21. Liability of judge conniving at insufficient return. If any judge grants

the attachment, or the precept, and gives the officer or other person charged
with the execution of the same verbal or written instructions not to execute the

(Same, or to make any evasive or insufficient return, or any return other than that

[provided by law; or shall connive at the failing to make any return or any
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evasive or insufficient return, or any return other than that provided by law^

he shall be liable to impeachment, and moreover shall forfeit to the party
aggrieved twenty-five hundred dollars.

Rev., s. 1839 ; Code, s. 1642 ; 1,870-1, c. 221, s. 4.

22. Power of county to aid service. In the execution of any such attach-

ment, precept or writ, the sheriff, coroner, or other person to whom it may be

directed, may call to his aid the power of the county, as in other cases.

_ Kpv.. s. 1S40 ; Code, s. 1643 ; 1868-9, c. 116, s. 18.

23. Obedience to order of discharge compelled. Obedience to a judgment
or order for the discharge of a prisoner or person restrained of his liberty, pur-

suant to the provisions of this chapter, may be enforced by the court or judge

by attachment in the same manner and with the same effect as for a neglect to

make return to a writ of habeas corpus; and the person found guilty of such

disobedience shall forfeit to the party aggrieved two thousand five hundred dol-

lars, besides any special damages which such party may have sustained.

Kev.. s. 1841 ; Code, s. 1649 ; 1868-9, c. 116, s. 24.

24. No civil liability for obedience. No officer or other person shall be liable

to any civil action for obeying a judgment or order of discharge upon writ of

habeas corpus.

Rev., s. 1842 ; Code. s. 1650 ; 1868-9, c. 116, s. 25.

24a. Recommittal after discharge; penalty.' If any person shall knowingly

again imprison or detain one who has been set at large upon any writ of habeas

corpus, for the same cause, other than by the legal process or order of the court

wherein he is bound by recognizance to appear, or of any other court having

jurisdiction in the case, he shall be guilty of a misdemeanor.

Rev., s. 3581 ; Code. s. 1651 ; 1868-9, c. 116, s. 26.

24b. Disobedience to writ or refusing copy of process; penalty. If any

person, to whom a writ of habeas corpus is directed, shall neglect or refuse to

make due return thereto, or to bring the body of the party detained according

to the command of the writ without delay, or shall not, within six hours after

demand made therefor, deliver a copy of the commitment or cause of detainer,

such person shall, upon conviction on indictment, be fined one thousand dollars,

or imprisoned not exceeding twelve months, and if such person be an officer,

shall moreover be removed from office.

Itev.. s. 3597 : Code. s. 1652 ; 1808-9. c. 116. s. 27.

24c. Penalty for false return. If any person shall make a false return to

a writ of habeas corpus, he shall be guilty of a misdemeanor,

liev.. s. 3582 ; Code, s. 1653 ; 1868-9, c. 116, s. 28.

24d. Penalty for concealing party entitled to writ. If any one having in

his custody, or under his power, any party, who, by law, would be entitled to

a writ of habeas corpus, or for whose relief such writ shall have been issued,

shall, with intent to elude the service of such writ, or to avoid the effect thereof

transfer the party to the custody, or put him under the power or control, of

another, or shall conceal or change the place of his confinement, or shall know-

ingly aid or abet another in so doing, he shall be guilty of a misdemeanor.

Rev., s. 3583 ; Code, s. 1654, 1655 ; 1868-9, c. 110, ss. 29, 30.

60S
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Art. 6. Peoceedings and Judgment

25. Notice to interested parties. When it appears from the return to the

writ that the party named therein is in custody on any process, or by reason of

any claim of right, under which any other person has an interest in continuing

his imprisonment or restraint, no order shall be made for his discharge until it

appears that the person so interested, or his attorney, if he have one, has had

reasonable notice of the time and place at which such writ is returnable.

Rev., s. 1S43 ; Code, s. 163-i ; 1868-9, c. 116, s. 12 ; 1870-1, c. 221, s. 1.

26. Notice to solicitor. When it appears from the return that such party

is detained upon any criminal accusation, the court or judge may, if he thinks

proper, make no order for the discharge of such party until sufficient notice of

the time and place at which the writ has been returned, or is made returnable,

is given to the solicitor of the county in which the person prosecuting the writ

is detained.

Rev., s. 1844 ; Code, s. 16.35 ; 1868-9, c. 116, s. 13.

27. Subpoenas to witnesses. Any party to a proceeding on a writ of habeas

corpus may procure the attendance of witnesses at the hearing, by subpoena,

to be issued by the clerk of any superior court, under the same rules, regula-

tions and penalties prescribed by law in other cases.

Rev., s. 1845; Code, s. 1659; 1868-9, c. 116. s. 34.

28. Proceedings on return; facts examined; summary hearing of issues. The
court or judge before whom the party is brought on a writ of habeas corpus

shall, immediately after the return thereof, examine into the facts contained in

such return, and into the cause of the confinement or restraint of such party,

whether the same has been upon commitment for any criminal or supposed
criminal matter or not; and if issue be taken upon the material facts in the

return, or other facts are alleged to show that the imprisonment or detention is

illegal, or that the party imprisoned is entitled to his discharge, the court or

judge shall proceed, in a summary way, to hear the allegations and proofs on

both sides, and to do what to justice appertains in delivering, bailing or remand-
ing such party.

Rev., s. 1846: Code, s. 1614; 1868-9, c. 116, s. 19.

29. When party discharged. If no legal cause is shown for such imprison-

ment or restraint, or for the continuance thereof, the court or judge shall dis-

charge the party from the custody or restraint under which he is held. But if

it appears on the return to the writ that the party is in custody by virtue of

civil process from any court legally constituted, or issued by any officer in the

course of judicial proceedings before him, authorized by law, such party can be

discharged only in one of the following cases

:

1. Where the jurisdiction of such court or officer has been exceeded, either

as to matter, place, sum or person.

2. Where, though the original imprisonment was lawful, yet by some act,

omission or event, which has taken place afterwards, the party has become
entitled to be discharged.
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3. Wliere the process is defective in some matter of substance required by
law, rendering such process void.

4. Where the process, though in proper form, has been issued in a case not

allowed by law.

5. AVhere the person, having the custody of the party under such process, is

not the person empowered by law to detain him.

6. Where the process is not authorized by any judgment, order or decree of

any court, nor by any provision of law.

Rev., s. 1847: Code, s. 1645; 1868-9, c. 116, s. 20.

30. When party remanded. It is the duty of the court or judge forthwith

to remand the party, if it appears that he is detained in custody, either

—

1. By virtue of process issued by any court or judge of the United States,

in a case where such court or judge has exclusive jurisdiction.

2. By virtue of the final judgment or decree of any competent court of civil

or criminal jurisdiction, or of any execution issued upon such judgment or

decree.

3. For any contempt specially and plainly charged in the commitment by
some court, officer -or body, having authority to commit for the contempt so

charged.

4. That the time during which such party may be legally detained has not

expired.

Kev., s. 1848 ; Code, s. 164G : 1868-9, c. 116. s. 21.

31. When party bailed or remanded. If it appears that the party has

been legally committed for any criminal offense, or if it appears by the testimony

offered with the return of the writ, or upon the hearing thereof, that the party

is guilty of such an offense, although the commitment is irregular, the court or

judge shall proceed to let such party to bail, if the case is bailable and good

bail is offered ; if not, the court or judge shall forthwith remand such party to

the custody or place him under the restraint from which he was taken, if the

person or officer, under whose custody or restraint he was, is legally entitled

thereto; if not so entitled, the court or judge shall commit such party to the

custody of the officer or person legally entitled thereto.

Rev., s. 1849 ; Code, s. 1647 ; 1868-9, c. 116, s. 22.

32. Party held in execution not to be discharged. When a writ of habeas

corpus cum causa issues and the sheriff or other officer to whom it is directed

returns upon the same that the prisoner is condemned, by judgment given

against him, and held in custody by virtue of an execution issued against him,

the prisoner shall not be let to bail, but shall be presently remanded, where he

shall remain until discharged in due course of law.

Rev., s. 1850; Code, s. 937; R. C, c. P>\. s. Ill; 2 Hen. V.. c. 2.

33. When party ill, cause determined in his absence. When, from the ill-

ness or infirmity of the person directed to be produced by a writ of habeas

corpus, such person cannot, without danger, be brought before the court or judge,

where the writ is made returnable, the party in whose custody he is may state

the fact in his return to the writ ; and if the court or judge is satisfied of the

truth of the allegation and the return is otherwise sufficient the court or judge
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shall proceed to decide on such return and to dispose of the matter in the same
manner as if the body had been produced.

Rev., s. 1851 ; Code, s. 1&48 : 1868-9, c. 116, s. 23.

34. No second committal after discharged; penalty. No person who has

been set at large upon any writ of habeas corpus shall be again imprisoned or

detained for the same cause by any person whatsoever other than by the legal

order or process of the court wherein he shall be bound by recognizance to

appear or of any other court having jurisdiction in the case, under the penalty

of two thousand five hundred dollars to the party aggrieved thereby.

Rev., s. 1852 ; Code. s. 1651 ; 1868-9, c. 116, s. 26.

Art. 7. Habeas Corpus for Custody of Children in Certaix Cases

35. Custody as between parents in certain cases; modification of order. When
a contest shall arise on a writ of habeas corpus between any husband and
wife, who are living in a state of separation, without being divorced, in respect

to the custody of their children, the court or judge, on the return of such writ,

may award the charge or custody of the child or children so brought before it

either to the husband or to the wife, for such time, under such regulations and
restrictions, and with such provisions and directions as will, in the opinion of

such court or judge, best promote the interest and welfare of the children. At
any time after the making of such orders the court or judge may, on good cause

shown, annul, vary or modify the same.

Rev., s. 185.3 ; Code, s. 1661 ; 1858-9, c. 53 ; 1868-9, c. 116, s. 36.

Note. For consequence of divorce on right to custody of children, see Divorce and
Alimony, s. 10.

For effect of abandonment, see Adoption of Minors, s. 8.

36. Appeal to supreme court.
,
In all cases of habeas corpus, where a con-

test arises in respect to the custody of minor children, either party may appeal

to the supreme court from the final judgment.

Rev., s. 1854 ; Code, s. 1662 ; 1858-9, c. 53, s. 2.

Art. 8. Habeas Corpus ad Testificandum

37. Authority to issue the writ. Every court of record has power, upon
the application of any party to any suit or proceeding, civil or criminal pending

in such court, to issue a writ of habeas corpus, for the purpose of bringing before

the said court any prisoner who may be detained in any jail or prison within the

state, for any cause, except a prisoner under sentence for a capital felony, to be

examined as a witness in such suit or proceeding, in behalf of the party making
the application.

Such writ of habeas corpus may be issued by any justice of the peace or clerk

of the superior court upon application as provided in this section, to bring any
person confined in the jail or prison of the same county where such justice or

filork may reside, to be examined as a witness before such justice or clerk.

In cases where the testimony of any prisoner is needed in a proceeding before

a justice of the peace, or a clerk, and such person is confined in a county in

which such justice or clerk does not reside, application for habeas corpus to

testify may be made to any judge of the supreme or superior court.

Rev., ss. 1855, 1856 ; Code, ss. 1663, 1664 ; 1868-9, c. 116, ss. 37, 38.
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38. Contents of application. The application for the writ shall be made
by the party to the suit or proceeding in which the writ is required, or by his

agent or attorney. It must be verified by the applicant, and shall state

—

1. The title and nature of the suit or proceeding in regard to which the testi-

mony of such prisoner is desired.

2. That the testimony of such prisoner is material and necessary to such party

on the trial or hearing of such suit or proceeding, as he is advised by counsel

and verily believes.

Rev., s. 1857; Code, s. 1665; 1868-9, c. 116, s. 39.

39. Service of writ. The writ of habeas corpus to testify shall be served

bj^ the same person, and in like manner in all respects, and enforced by the court

or ofiicer issuing the same as prescribed in this chapter for the service and
enforcement of the writ of habeas corpus cum causa.

Rev., s. 1858 ; Code, s. 1666 ; 1868-9, c. 116, s. 40.

40. Applicant to pay expenses and give bond to return. The service of the

writ shall not be complete, however, unless the applicant for the same tenders

to the person in whose custody the prisoner may be, if such person is a sheriff,

coroner, constable or marshal, the fees and expenses allowed by law for bringing

such prisoner, nor unless he also gives bond, with sufficient security, to such

sheriff, coroner, constable or marshal, as the case may be, conditioned that s^^ch

applicant will pay the charges of carrying back such prisoner.

Rev., s. 1859 ; Code, s. 1667 ; 1868-9, c. 116, s. 41.

41. Duty of officer to whom writ delivered or on whom served. It is the

duty of the officer to whom tlie writ is delivered or upon whom it is served,

wliether such writ is directed to him or not, upon payment or tender of the

charges allowed by law, and the delivery or tender of the bond herein prescribed,

to obey and return such writ according to the exigency thereof iipon pain, on

refusal or neglect, to forfeit to the party on whose application tlie same lias

been issued the sum of five hundred dollars.

Rev., s. 18(i(» : Code. s. 1668 : 1868-9, c. 116, s. 42.

42. Prisoner to be remanded. After having testified the prisoner shall be

remanded to the prison from which he was taken.

Rev., s. 1861 : Code, s. 1669; 1868-9, c. 116, s. 43.

Note. For costs of liaheas corpiis, see Costs, s. 19.



CHAPTER 42

INNS, HOTELS, AND RESTAURANTS

Art. 1. Innkeepers.

1. Must furnish accommodations.
2. Liability for loss of baggage.
3. Safekeeping of valuables.
4. Loss by tire.

5. Negligence of guest.

6. Copies of tills chapter to be posted.

Art. 2. Sanitary Inspection and Conduct.

7. Definitions ; hotel ; restaurant ; transient guest.

8. Rates for rooms to be posted.
9. Fire extinguishers.

10. Stairways and fire escapes.
11. Directions to fire escapes.

12. Inside courts to be provided with escapes.
13. Life lines at bathing beaches.
14. Water closets and bath rooms ; sewer connections.
15. Privies.

16. Cisterns and tanks to be screened.
17. Water not from public water supply to be analyzed.
18. Prevention of flies ; screens, etc.

19. Bed-rooms ; size and arrangement of beds.
20. Windows and blinds for rooms.
21. Sheets and bed linen.

22. "S'ermin.

23. Diseased guests ; disinfection.

24. Towels ; roller towels forbidden.
25. Refrigerators, cold storage rooms, kitchen.

26. Tableware and kitchen utensils.

27. Garbage.
28. Premises, walls, and fixtures.

29. Annual inspection and certificate by State Board of Health.
30. Special inspections by State Board authorized.
31. Inspection reports to be tiled.

32. Entry for inspection authorized.
33. Inspector to notify proprietor of violation of article.

34. Violation of article or obstructing enforcement a misdemeanor.
35. Inspector to swear out warrants. ^

Art. 1. Innkeepers

1. Must furnish accommodations. Every innkeeper shall at all times pro-

vide suitable food, rooms, beds and bedding for strangers and travelers whom
he may accept as guests in his inn or hotel.

Rev., s. 1909; 1903, c. 563.

2. Liability for loss of baggage. Innkeepers shall not be liable for loss,

damage or destruction of the baggage or property of their guests except in case

such loss, damage, or destruction results from the failure of the inkeeper to

exercise ordinary, proper and reasonable care in the custody of such baggage
and property, and in ease of such loss, damage or destruction resulting from
the negligence and want of care of the said innkeeper he shall be liable to the

owner of the said baggage and property to an amount not exceeding one hundred
dollars. Any guest may, however, at any time before a loss, damage or destruc-
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tiou of his property notify the innkeeper in writing that his property exceeds in

value the said sum of one hundred dollars, and shall upon demand of the inn-

keeper furnish him a list or schedule of the same, with the value thereof, in

which case the innkeeper shall be liable for the loss, damage or destruction of

said property because of any negligence on his part for the full value of the

same. Proof of the loss of any such baggage, except in case of damage or

destruction by fire, shall be prima facie evidence of the negligence of said hotel-

or innkeeper.

Rev., s. 1910 ; 1903, c. 563, s. 2.

3. Safekeeping of valuables. It is the duty of innkeepers, upon the request

of any guest, to receive from said guest and safely keep money, jewelry and
valuables to an amount not exceeding five hundred dollars; and no innkeeper

shall be required to receive and take care of any money, jewelry or other val-

uables to a greater amount than five hundred dollars : Provided, the receipt

given by said innkeeper to said guest shall have plainly printed upon it a copy
of this section. No innkeeper shall be liable for the loss, damage or destruction

of any money or jewels not so deposited.

Rev., s. 1911 ; 1903, c. SaS. s. 3.

4. Loss by fire. No innkeeper shall be liable for loss, damage or destruc-

tion of any baggage or property caused by fire not resulting from the negli-

gence of the innkeeper or by any other force over which the innkeeper had no

control. Nothing herein contained shall enlarge the limit of the amount to

which the innkeeper shall be liable as provided in preceding sections.

Rev., s. 1912: 1903. c. 5G3. s. 4.

5. Negligence of guest. Any innkeeper against whom claim is made for

loss sustained by a guest may show that such loss resulted from the negligence

of such guest or of his failure to comply with the reasonable and proper regu-

lations of the inn.

Rev., s. 1914 : 1903, c. 563, s. 7.

6. Copies of this chapter to be posted. Every innkeeper shall keep posted

in every room of his house occupied by guests, and in the office, a printed copy

of this chapter and of all regulations relating to the conduct of guests. This

chapter shall not apply to innkeepers, or their guests, where the innkeeper fails

to keep such notices posted.

Rev., s. 1913 : 1903. c. 563, ss. 5, 6.

Note. For lien of inukeepers on baRKase and other property, see Liens. Art. 5.

Art. 2. Sanitary Inspection and Conduct

7. Definitions: Hotel, restaurant; transient guest. A hotel within the mean-

ing of this act is an inn or public lodging-house of more than fifteen bedrooms

where transient guests are fed or lodged for pay in this state.

The terra "restaurant" as used in this article shall include lunch counters and

cafes.

The term "transient guest," within the meaning of this article shall mean
one who puts up for less than one week at such hotel.

1917, c. 66. s. 1.
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8. Rates for rooms to be posted. Every transient hotel shall keep posted in

a conspicuous place in the office a list of its charges for rooms, with or without

meals, in accordance with the plan or plans on which the hotel is operated,

giving the exact transient rate, and shall also keep posted in each room the rate

for that room, with or without meals, in accordance with its plan as stated above,

giving the transient rate per day and week, and the rate for each person in the

room.

1917, c. 66, s. 2.

9. Fire extinguishers. Every hotel shall provide each floor with one or

more fire extinguishers of a type approved by the National Board of Fire Under-

writers, which shall be kept in good working order at all times, with plain

instructions thereon.

1917, c. 66, s. 3.

10. Stairways and fire-escapes. All hotels hereafter constructed in this state,

over two stories in height and over one hundred feet in length, shall be con-

structed so that there shall be at least two stairs for the use of guests leading

from the ground floor to the uppermost story, and for larger buildings such

number as the state insurance commissioner shall designate. Every hotel in

this state over two stories in height shall be provided, without delay, with perma-

nent iron balconies with iron stairs leading from one balcony to the other, above

the ground floor, and with stairway or ladder extending to the ground, in case

such hotel is over one hundred and fifty feet in length, and in other cases such

number as may be directed by the state insurance commissioner or agent : Pro-

vided, that where said hotels already built and only three stories in height are,

in the opinion of the state insurance commissioner or agent, provided with suf-

ficient inner stairways, so located as to furnish sufficient egress in case of fire,

the aforesaid official may waive the requirement for outside iron balconies and
stairs. Such balconies and iron stairs shall be constructed at the expense of the

owner of said hotel : Provided, that where hotels are already built where fire-

escapes are located so as to go through any room, this section sliall not apply

:

Provided, that this act shall not apply to private residences at whicli lodgers

are not received for hire.

1917, c. 66. s. 4.

11. Directions to fire-escapes. In every hotel having fire-escapes directions

for reaching the fire-escapes shall be kept posted at the entrance of stairway,

elevator shaft and in each bedroom above the ground floor. From eight o'clock

in the evening until six o'clock in the morning the location and direction of the

fire-escapes shall be indicated with red lights.

1917, c. 66, s. 5.

12. Inside courts to be provided with escapes. The owner or proprietor,

or person in charge of every hotel now existing or hereafter constructed with
an inside court or lightwell inclosed on all sides and with sleeping rooms or

lodging apartments, the only windows of which open upon or into such court or

lightwell, shall provide a proper escape from such inside court or lightwell

through a room or rooms, or otherwise, on a level with the lowest floor to which
the lightwell extends.

1917, c. 66, s. 6.
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13. Life-lines at bathing beaches. Every keeper or proprietor of a hotel or

boarding-house, and every person having for use a bathing-house upon any
beach or shore of the ocean for the accommodation of his guests or of other

persons for pay, shall provide and maintain for the safety of such bathers two
linos of sound, serviceable, and strong manila or hemp rope, not less than one

inch in diameter, securely anchored at some point above high water, at the same
distance apart as the line of bathing houses or space fronting on such beach

occupied by them is in width; and from the two points at which such life-

lines are so anchored such lines shall be made to extend as far into the surf as

bathing is ordinarily safe and free from danger of drowning to persons not

expert in swimming; and at such points of safety such lines shall be anchored

and buoyed. From the two points of lines so extended, and anchored and
buoyed, a third^ line shall be extended, connecting the two extremities, and
buoyed at such points as to be principally above the surface of the water,

thereby inclosing a space within such lines and the beach within which bathing

is believed to be safe. Every such keeper or proprietor or other person shall

caiise to be painted and put up, in some prominent place upon the beach near

such bathing houses, the following words: "Bathing beyond the lines is danger-

ous." Such lines so placed, anchored and buoyed, and such notices so put up
shall continue and be so maintained by every such keeper, proprietor, or other

person diiring the entire season of bathing. The owner of the bathing-house

shall not be subject to the provisions of this section where it is used, occupied,

or maintained by a lessee for hire ; but such lessee shall be deemed the keeper or

proprietor thereof.

1917, c. 66. s. 7.

14. Water-closets and bath-rooms; sewer connections. In all cities, towns,

or villages where a system of waterworks and sewerage is maintained for public

use, every hotel therein accessible to water main and sewer main shall be

equipped, within six months after the passage of this act, with suitable water-

closets for the accommodation of its guests, which water-closets shall be con-

nected and trapped by proper plumbing with such water and sewerage systems,

and there shall be some adequate means of flushing said water-closets with the

water in such manner as to prevent sewer gas from arising therefrom. The
water-closets and bath-rooms must be sufficiently lighted to permit the reading

of ten point roman type eighteen inches from the normal eye. The wash-bowls

in the main wash-room of such hotel must be connected and trapped and equipped

in similar manner, both as to method and time ; all such equipment to be paid for

by the owner.

1917, c. 66, s. S.

15. Privies. In all towns and villages not having a system of waterworks

aud sewerage, every hotel not provided with waterworks and wash-rooms as in

the preceding section provided shall have properly constructed privies as ap-

proved by the state board of health, the same to be kept in sanitary condition

at all times.

1017, c. 66, s. 9.

16. Cisterns and tanks to be screened. The proprietor of every hotel shall

keep all cisterns, tanks and other receptacles containing standing water screened
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or otherwise so covered as to prevent the entrance of flies, mosquitoes, and other

disease-carrying insects. The term '

' standing water
'

' as used in this article shall

mean water that remains for ten days or more in a cistern, tank, or other

receptacle.

1917, c. 66, s. 10.

17. Water not from public water supply to be analyzed. A sample of water

used in every hotel and restaurant, except in cases where the water is derived

from some public water supply, shall be sent by the proprietor to the state labor-

atory of hygiene for analysis twice each year, with a certificate that it is the

water used in such hotel or restaurant, and if the sample is found by said labora-

tory to be unfit for the use that is made of the water in the hotel or restaurant,

the further use of such water shall be discontinued until permission is granted

by the state board of health to resume the use of such water.

1917. c. 66, s. 11.

18. Prevention of flies; screens, etc. The proprietor or keeper of every hotel

or restaurant shall keep screened the doors, windows and all openings of the

kitchen and dining-room with suitable mesh-wire gauze from the first of April

to the first of December. Every hotel must have all bed-room windows screened

or else provide each bed with a mosquito bar for the use of its patrons for pro-

tection against flies, mosquities, and other insects, and it shall be the duty of the

proprietor or keeper of every hotel and restaurant to use such other means as

fly paper, fly traps, etc., as may be necessary to keep their restaurant, kitchen,

and dining-rooms reasonably free from flies.

1917, c. 66, s. 12.

19. Bed-rooms; size and arrangement of beds. In every sleeping-room the

minimum floor area shall be sixty square feet per bed, and under no circum-

stances shall there be provided less than five hundred cubic feet of air space

per bed. There shall always be space in each room and the arrangement of each

room shall be such that there may be a space of two feet between any beds in

the room. All beds shall be so arranged that the air shall circulate freely under
each. In no hotel shall beds or bunks in the same room or apartment be placed

one above another : Provided, this section shall not apply in cases of emergency.

1917. c. 66, s. 1.3.

20. Windows and blinds for rooms. Each room in every hotel hereafter con-

structed shall be well lighted, with outside window space not less than one-eighth

the floor space. Each window in each hotel now existing or hereafter constructed

shall be provided with either blinds having hinges and shutters or slats freely

movable and in good working order, or with a movable shade which effectively

excludes the light when drawn.

1917. c. 66, s. 14.

21. Sheets and bed linen. All hotels shall hereafter provide each bed, bunk,
cot, or other sleeping place for the use of guests with pillow-slips and under
and top sheets of sufficient width to cover the mattress thereof, and to be at least

ninety inches long. All pillow-slips and sheets after being used by one guest
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must be washed and ironed before being used by another guest, a clean set being-

furnished each succeeding guest.

1917, c. 66, s. 15.

22. Vermin. All beds, bedclothing, mattresses, and pillows shall always be

kept clean and free from vermin.

1917, c. 66, s. 16.

23. Diseased guests; disinfection. Every room after being occupied by any
one known or suspected to be suffering from tuberculosis, diphtheria, or any
contagious disease must be thoroughly disinfected as prescribed by the state

board of health before further occupancy ; and every room after being occupied

by any one known or suspected to be suffering from measles or whooping cough

must be thoroughly aired for twenty-four hours before subsequent occupancy.

1917. c. 66, s. 17.

24. Towels; roller towels forbidden. All hotels shall furnish each guest

with a clean towel ; and the use of the roller or other towels used in common is

hereby prohibited in all hotels and restaurants.

1917, c. 66, s. 18.

25. Refrigerators, cold storage rooms, kitchen. The refrigerator, ice boxes,

and cold storage rooms of all hotels or restaurants must be kept free from foul

and unpleasant odors, mold, and slime. The kitchen must be well lighted and
ventilated, the floor clean, and the side walls and ceilings free from cobwebs

and accumulated dirt.

1917. c. 66, s. 19.

26. Tableware and kitchen utensils. All dishes, tableware, and kitchen uten-

sils must be thoroughly washed and rinsed with clean water after using ; food

served to customers when part of same has been used must not again be served

to other customers.

1917. c. 66, s. 20.

27. Garbage. All garbage must be kept covered and protected from flies,

in barrels or galvanized iron cans, and removed at least twice a week.

1917, c. 66. s. 21.

28. Premises, walls, and fixtures. Every lodging-house and every part thereof

shall at all times be kept free from filth and rubbish in or on the premises

belonging to or connected with the same. All water-closets, wash-basins, baths,

windows, fixtures, fittings, and painted surface shall at all times be kept clean

and in good repair. The floors, walls, and ceilings of all rooms, passages, and
stairways must at all times be clean and in good repair.

1917, e. 66. s. 22.

29. Annual inspection and certificate by state board of health. For the

purpose of carrying out the provisions of this act the state board of health is

authorized and required to inspect, through its officers or agents, without cost

to the hotels, all hotels and restaurants in the state once a year. If upon
inspection of any hotel or restaurant it shall be found that this article has been
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fully complied with, the secretary of the state board of health shall issue a cer-

tificate to that effect to the person operating the same, and such certificate shall

be kept posted in plain view in some conspicuous place in said hotel or restau-

rant.

1917, c. 66, s. 23.

30. Special inspections by state board authorized. No hotel or restaurant

shall be inspected oftener than once a year, unless there is a change of proprie-

tors, or unless it shall appear to the state board of health from the inspection

made that additional inspections are necessary, or upon a verified complaint

signed by three or more patrons, setting forth facts showing that such hotel is

in an unsanitary condition or that fire-escapes and appliances are not kept

and maintained in accordance with the provisions of law. Upon receipt of such

complaint, the state board of health shall make, or cause to be made, an inspec-

tion or examination of the matters complained of, and if upon inspection such

complaint is found to be justifiable, the actual cost of inspection shall be charged

and collected from the proprietor of the hotel. In case the complaint is found
to be without reasonable grounds, the actual cost for such inspection shall be

chargeable against and collected from the person or persons making the

complaint.

1917, e. 66, s. 24.

31. Inspection reports to be filed. The official representative or agent of

the state board of health shall after inspection make a report of the condition

of the hotel inspected upon blanks to be provided by the state board of health,

showing in detail the condition of the hotel with reference to compliance with

this article, which report shall be filed in the office of the board.

1917, c. 66, s. 25.

32. Entry for inspection authorized. The inspectors, officers, or agents of

the state board of health are hereby empowered and authorized to enter any
hotel at all reasonable hours to make such inspection ; and it is hereby made the

duty of every person in the management or control of such hotel to afford free

access to every part of the hotel, and render all aid and assistance necessary to

enable the inspector to make a full, thorough, and complete examination thereof

;

but no inspector shall violate the privacy of any guest without his or her consent.

1017, c. 66, s. 26.

33. Inspector to notify proprietor of violation of article. It shall be the

duty of the inspector, upon ascertaining, by inspection or otherwise, that any
hotel is being carried on contrary to any of the provisions of this article, to

notify the manager, or proprietor, in what respect it fails to comply with the

law, requiring such persons within a reasonable time to do or to cause to be done

the things necessary to make it comply with the law, whereupon such proprietor

or manager shall forthwith comply with such requirements.

1917, c. 66, s. 27.

34. Violation of article or obstructing enforcement a misdemeanor. Any
owner or manager, agent or person in charge of a hotel, cafe, and restaurant,

or any other person who shall willfully obstruct, hinder, or interfere with any
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inspector in the proper discharge of his duty, or who shall willfully fail or neglect

to comply with any of the provisions of this article after notice from the inspector

or any other person in authority, shall be guilty of a misdemeanor, and, upon
conviction thereof, be fined not less than ten dollars nor more than fifty dollars

for each offense, and each day that he shall fail to comply shall be a separate and
distinct offense.

1907, c. 66, s. 28.

35. Inspector to swear out warrants. It shall be the duty of the inspector,

in ease he shall have knowledge of any violation of this article to swear out a

warrant against the person offending.

1917. c. 66. s. 29.



CHAPTER 43

INSANE PERSONS AND INCOMPETENTS

Art. 1. Inebriates Defined.

1. Inebriates defined.

Art. 2. Guardianship and Management of Estates of Incompetents.

2. Inquisition of lunacy ; appointment of guardian.
3. Guardian appointed on certiiicate from hospital for insane.

4. Restoration to sanity or sobriety ; effect ; how determined.
5. Legal rights restored upon certificate of sanity by superintendent of hospital.

6. Estates without guardian managed by clerk.

7. Allowance to abandoned insane wife.

Art. 3. Sales of Estates.

8. Clerk may order sale or renting.

9. Purposes for which estate sold
;
parties ; disposition of proceeds.

10. Sale of land of wife of lunatic upon petition.

10a. A wife of insane person entitled to special proceedings for sale of liis property.

Art. 4. Surplus Income and Advancements.

11. Income of insane widowed mother used for children's support.
12. Advancement of surplus income to next of kin.

13. For what purpose and to whom advanced.
14. Distributees to be parties to proceeding for advancement.
15. Advancements to be equal ; accounted for on death.

16. Clerk may select those to advance.
17. Advancements to be secured against waste.
18. Appeal ; removal to superior court.

19. Advancements only when insanity i>ermanent.
20. Decrees suspended upon restoration of sanity.

Akt. 1. Inebriates

1. Inebriates defined. Any person who habitually whether continuously or

periodically, indulges in the use of intoxicating liquors, narcotics or drugs to

such an extent as to stupefy his mind and to render him incompetent to trans-

act ordinary business with safety to his estate, or who renders himself, by reason

of the use of intoxicating liquors, narcotics or drugs, dangerous to person or

property, or who, by the frequent use of liquor, narcotics or drugs, renders

himself cruel and intolerable to his family, or fails from such cause to provide

his family with reasonable necessities of life, shall be deemed an inebriate

:

Provided, the habit of so indulging in such use is at tlie time of inquisition of

at least one year's standing.

Rev., s. 1892 ; Code, s. 1671 ; 1891, c. 15, s. 7 ; 1903, c. 543 ; 1879, c. 329.

Note. For rules for admission into hospitals, see Hospitals for Insane.

Art. 2. Guardianship and Management of Estates of

Incompetents

2. Inquisition of lunacy; appointment of guardian. Any person, in behalf

of one who is deemed an idiot, inebriate, or lunatic, or incompetent from want
of understanding to manage his own affairs by reason of the excessive use of

intoxicating drinks, or other cause, may file a petition before the clerk of the
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superior court of the county where such supposed idiot, inebriate or lunatic

resides, setting forth the facts, duly verified by the oath of the petitioner ; where-

upon such clerk shall issue an order, upon notice to the supposed idiot, inebri-

ate or lunatic, to the sheriff of the county, commanding him to summon a jury

of twelve men to inquire into the state of such supposed idiot, inebriate or

lunatic. The jury shall make return of their proceedings under their hands to

the clerk, who shall file and record the same ; and he shall proceed to appoint

a guardian of any person so found to be an idiot, inebriate, lunatic or incompe-

tent person by inquisition of a jury, as in eases of orphans.

Rev., s. 1890: Code, s. 1670; C. C. P., s. 473.

3. Guardian appointed on certificate from hospital for insane. If any per-

son is confined in any hospital for insane persons, in any state, territorial or

governmental asylum or hospital, in this state or any other state or territory,

or in the District of Columbia, the certificate of the superintendent of such

hospital declaring such person to be of insane mind and memory, which certifi-

cate shall be sworn to and subscribed before the clerk of the superior court or

any notary public, or the clerk of any court of record of the county in which

such hospital is situated, and certified under the seal of court, shall be sufficient

evidence to authorize the clerk to appoint a guardian for such idiot, lunatic or

insane person.

Rev., ss. 1891, 4609 ; Code, s. 1673 ; 1860-1, c, 22 ; 1907, c. 232.

4. Restoration to sanity or sobriety; effect; how determined. When any in-

sane person or inebriate becomes of sound mind and memory, or becomes compe-

tent to manage his property, he is authorized to manage, sell and control all

his property in as full and ample a manner as he could do before he became

insane or inebriate, and a petition in behalf of such person may be filed before

the clerk of the superior court of the county of his residence, setting forth the

facts duly verified by the oath of the petitioner, whereupon the clerk shall issue

an order, upon notice to the person alleged to be no longer insane or inebriate,

to the sheriff of the county, commanding him to summon a jury of six free-

holders to inquire into the sanity of the alleged sane person, formerly a lunatic,

or the sobriety of such alleged restored person, formerly an inebriate. The jury

shall make return of their proceedings under their hands to the clerk, who shall

file and record the same, and if the jury find that the person whose mental or

physical condition inquired of is sane and of sound mind and memory, or is no

longer an inebriate, as the case may be, the said person is authorized to manage
his affairs, make contracts and sell his property, both real and personal, as if

he had never been insane or inebriate.

Rev., s. 1893 : Code, s. 1672 ; 1901, c. 191 ; 1903, c. 80 ; 1879, c. 324, s. 4.

5. Legal rights restored upon certificate of sanity by superintendent of hos-

pital. Any person who has been declared of unsound mind and memory under

the preceding section, and for whom a guardian has been appointed, may be

fully restored to his rights to manage his or her property by a certificate from

the superintendent of the hospital where such person of unsound mind and mem-
ory has been confined stating that such insane person has been restored to sound

mind and memory. This certificate shall be sworn to and subscribed before the

clerk of the superior court or notary public for the county in which the hospital

622
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wherein such person has been confined is located, and certified under the seal

of said court to the clerk of the superior court of the county wherein said person

has his legal residence, immediately before being declared of unsound mind and

memory. The clerk of such resident county shall record the certificate and

immediately issue a notice to the guardian of such person, requiring him to file

his final account within sixty days from the date of service of the notice. From
the date of docketing the record of such certificate the person formerly of

unsound mind and memory shall be restored to all his legal rights.

1909, c. 176.

6. Estates without guardian managed by clerk. When any person is declared

to be of nonsane mind or inebriate, and no suitable person will act as his

guardian, the clerk shall secure the estate of such person according to the law

relating to orphans whose guardians have been removed.

Rev., s. 1894 ; Code, s. 1676 ; R. C, c. 57, s. 6 ; 1846 ; e. 4.3, s. 1.

7. Allowance to abandoned insane wife. AVhen anj^ insane wife is abandoned

by her husband, she may, by her guardian, or next friend, in case there be no

guardian, apply to the clerk of the superior court for support and maintenance,

which the clerk may decree as in cases of alimony, out of any property or estate

of her husband.

Rev., s. 1895 : Code, s. 16<S6 ; 1858-9, c. 52, s. 1.

Note. See Divorce and Alimony.

Art. 3. Sales anb Estates

8. Clerk may order sale or renting. When it appears to any clerk of the

superior court by report of the guardian of any idiot, inebriate or lunatic,

that his personal estate has been exhausted, or is insufficient for his support,

and that he is likely to become chargeable on the county, the clerk may make
an order for the sale or renting of his personal or real estate, or any part thereof,

in such manner and upon such terms as he may deem advisable. Such order

shall specify particularly the property thus to be disposed of, with the terms of

renting or sale, and shall be entered at length on the records of the court; and
all sales and rentings made under this section shall be valid to convey the interest

and estate directed to be sold, and the title thereof shall be conveyed by such

person as the clerk may appoint on confirming the sale ; or the clerk may direct

the guardian to file his petition for such purpose.

Rev., s. 1896: Code, s. 1674; R. C. c. 57, s. 4; 1801, c. 589.

9. Purposes for which estate sold; parties; disposition of proceeds. When
it appears to the clerk, upon the petition of the guardian of any idiot, inebriate

or lunatic, that a sale of any part of his real or personal estate is necessary for

his maintenance, or for the discharge of debts unavoidably incurred for his

maintenance, or when the clerk is satisfied that the interest of the idiot, inebri-

ate or lunatic would be materially and essentially promoted by the sale of any
part of such estate ; or when any part of his real estate is required for public

purposes, the clerk may order a sale thereof to be made by such person, in such

way and on such terms as he shall adjudge. The clerk, if it be deemed proper,

may direct to be made parties to such petition the next of kin or presumptive
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heirs of such nonsane person or inebriate. And if on the hearing the clerk orders

such sale, the same shall be made and the proceeds applied and secured, and
shall descend and be distributed in like manner as is provided for the sale of

infants' estates decreed in like cases to be sold on application of their guardians,

as directed in the chapter entitled Guardians.

Rev., s. 1897; Code. s. 1675; R. C, c. 57, s. 5.

10. Sale of land of wife of lunatic upon petition. Wliere the wife of a luna-

tic owns real estate in her own right the sale of which will promote her interest,

a sale of the same may be made upon the order of the clerk of the superior court

of the county where the land lies, upon the petition of the wife of said lunatic

and the guardian of the lunatic husband, and the proceeds of said sale shall be

paid to the wife of said lunatic.

Rev., s. 189S; Code, s. 1687; 1881, c. 361.

10a. Wife of insane person entitled to special proceeding to sell his property.

Every woman whose husband is a lunatic or insane and is confined in an asylum
in this state, and who was living with her husband at the time he was committed

to such asylum, if she be in needy circumstances, the right to bring a special

proceeding before the clerk of the superior court to sell the property of her insane

husband, or so much thereof as is deemed expedient, and have the proceeds

applied to her support : Provided, that said proceeding shall be approved by the

judge of the superior court holding the courts of the judicial district where

the said property is situated. AVhen the deed of the commissioner appointed

by the court, conveying the lands belonging to the insane husband is executed,

probated, and registered, it conveys a good and indefeasible title to the pur-

chaser.

1911, c. 1412. ss. 1, 2.

Art. 4. Surplus Ixcome Axn Advaxce^fexts

11. Income of insane widowed mother used for children's support. When
a father dies leaving him surviving minor children and a widow who is the

mother of sucli children, but leaving no sufficient estate for the support and
maintenance and education of such minor children, and the mother is or becomes

insane and is so declared according to law, and such insanity continues for

twelve months thereafter, and she has an estate which is placed in the hands of

a guardian or other person, as provided by law, the estate of such insane mother

shall in such cases as are provided for in the succeeding section be made liable

for the support, maintenance and education of the class of persons mentioned in

said section to the same extent, in the same manner and under the same rules

and regulations as applies to estates of fathers thereunder.

Rev., s. 1899 ; 1905, c. 546.

12. Advancement of surplus income to next of kin. When any nonsane per-

son, of full age, and not having made a valid will, has children or grandchildren

(such grandchildren being the issue of a deceased child), and is possessed of an

estate, real or personal, whose annual income is more than sufficient abimdantly

and amply to support himself, and to support, maintain and educate the mem-
bers of his family, with all the necessaries and suitable comforts of life, it is

I
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lawful for the clerk of the superior court for the county in which such person

has his residence to order from time to time, and so often as may be judged

expedient, that tit and proper advancements be made, out of the surplus of such

income, to any such child, or grandchild, not being a member of his family and
entitled to be supported, educated and maintained out of the estate of such person.

Rev., s. 1900; Code. s. 1677; R. C, c. 57. s. 9.

13. For what purpose and to whom advanced. Such advancements shall

be ordered only for the better promotion in life of such as are of age, or mar-

ried, and for the maintenance, support and education of such as are under the

age of twenty-one years and unmarried ; and in all cases the siims ordered shall

be paid to such persons as, in the opinion of the clerk, will most effectually

execute the purpose of the advancement.

Rev., s. 1901 ; Code, s. 1678; R. C, c. 57, s. 10.

14. Distributees to be parties to proceeding for advancement. In every ap-

plication for such advancements, the guardian of the nonsane person, and all

such other persons, shall be parties, as would at that time be entitled to a dis-

tributive share of his estate, if he were then dead.

Rev., s. 1902; Code, s. 1679; R. C. c. 57. s. 11.

15. Advancements to be equal; accounted for on death. The clerk, in order-

ing such advancements, shall, as far as practicable, so order the same, as that,

on the death of the nonsane person, his estate shall be distributed among his

distributees in the same equal manner as if the advancements had been made
by the person himself ; and on his death, every sum advanced to a child, or

grandchild, shall be an advancement, and shall bear interest from the time it

may be received.

Rev., s. 1903 ; Code. s. 1080 ; R. C, c. 57, s. 12.

16. Clerk may select those to advance. When the surplus aforesaid is not

siifficient to make distribution among all the parties, the clerk may select and
decree advancements to such of them as may most need the same, and may
apportion the sum decreed in such amounts as are expedient and proper.

Rev., s. 1904 ; Code. .s. 1681 ; R. C, c. 57, s. 13.

17. Advancements to be secured against waste. It is the duty of the clerk

to withhold advancements from such persons as will probably waste them, or

so to secure the same when they may have families, that it may be applied to

their siipport and comfort, but any sum so advanced shall be regarded as an
advancement to such persons.

Rev., s. 1905 ; Code. s. 1682 ; R. C, c. 57, s. 14.

18. Appeal; removal to superior court. Any person made a party may
appeal from any order of the clerk; or may, when the pleadings are finished,

require that all further proceedings shall be had in the superior court.

Rev., s. 1906 : Code. s. 16^3 ; R. C, c. 57. s. 15.

19. Advancements only when insanity permanent. No such application shall

be allowed under this chapter but in cases of such permanent and continued
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insanity, as that the nonsane person shall be judged by the clerk to be incapa-

ble, notwithstanding any lucid intervals, to make advancements with prudence

and discretion.

Rev., s. 1907: Code, s. 1684; R. C, c. 57, s. 16.

20. Decrees suspended upon restoration of sanity. Upon such insane person

being restored to sanity, every order made for advancements shall cease to be

further executed, and his estate shall be discharged of the same.

Rev., s. 1908; Code, s. 1685; R. C, c. 57, s. 17.



CHAPTER 44

INTEREST

1. Legal rate is six per cent.

2. Penalty for usury ; corporate bonds may be sold below par.

3. Time from which interest runs.

4. Obligations due guardians to bear compound interest.

5. Contracts, except penal bonds, and judgments to bear interest ; jury to distinguish
principal.

6. Judgment by default final, clerk ascertains.

7. Interest from verdict to judgment added as costs.

1. Legal rate is six per cent. The legal rate of interest shall be six per cent

per annum for such time as interest may accrue, and no more.

Rev., s. 195<) : Code. s. 3385 : 1895, c. 69 ; 1876-7, c. 91.

2. Penalty for usury; corporate bonds may be sold below par. The taking,

receiving, reserving or charging a greater rate of interest than six per centum
per annum, either before or after the interest may accrue, when knowingly
done, shall be a forfeiture of the entire interest w^hich the note or other evidence

of debt carries with it, or which has been agreed to be paid thereon. And in

case a greater rate of interest has been paid, the person or his legal representa-

tives or corporation by whom it has been paid, may recover back twice the

amount of interest paid, in an action in the nature of action for debt. In any
action brought in any court of competent jurisdiction to recover upon any such

note or other evidence of debt, it is lawful for the party against whom the action

is brought to plead as a counterclaim the penalty above provided for, to wit,

twice the amount of interest paid as aforesaid, and also the forfeiture of the

entire interest. Nothing contained in the foregoing section, however, shall be

held or construed to prohibit private corporations from paying a commission

on or for the sale of their coupon bonds, nor from selling such bonds for less

than the par value thereof. This section shall not apply to contracts executed

prior to February twenty-first, one thousand eight hundred and ninety-five.

Rev., s. 1951 ; Code, s. 3836 ; 1895, c. 69 ; 1903, c. 154 ; 1876-7, c. 91.

For special usury statute for New Hanover and Guilford counties, see 1905, c. 819.

3. Time from which interest runs. Interest is due and payable on instru-

ments, as follows

:

1. All bonds, bills, notes, bills of exchange, liquidated and settled accounts,

shall bear interest from the time they become due, provided such liquidated and
settled accounts be signed by the debtor, unless it is specially expressed that

interest is not to accrue until a time mentioned in the said writings or securities.

2. All bills, bonds, or notes payable on demand, shall be held and deemed to

be due when demandable by the creditor, and shall bear interest from the time

they are demandable, unless otherwise expressed.

3. All securities for the payment or delivery of specific articles shall bear

interest as moneyed contracts ; and the articles shall be rated by the jury at the

time they become due.
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4. Bills of exchange drawn or indorsed in the state, and which have been

protested, shall carry interest, not from the date thereof, but from the time of

payment therein mentioned.

Rev., s. 1952 ; Code, ss. 44, 45, 46, 47 ; R. C, c. 13 ; 1786, c. 248 ; 1828, e. 2.

4. Obligations due guardians to bear compound interest. Guardians shall

have power to lend any portion of the estate of their wards upon bond with

suificient security, to be repaid with interest annually, and all the bonds, notes

or other obligations which he shall take as guardian, shall bear compound inter-

est, for which he must account, and he may assign the same to the ward on

settlement with him.

Rev., s. 1953; Code, s. 1592; R. C, c. 54. s. 23; 1762, c. 69; 1816, c. 925; 1868-9, c 201,

s. 29.

5. Contracts, except penal bonds, and judgments to bear interest; jury to

distinguish principal. All sums of money due by contract of any kind, except-

ing money due on penal bonds, shall bear interest, and when a jury shall render

a verdict therefor they shall distinguish the principal from the sum allowed as

interest; and the principal sum due on all such contracts shall bear interest

from the time of rendering judgment thereon until it is paid and satisfied. In

like manner, the amount of any judgment or decree, except the costs, rendered

or adjudged in any kind of action, though not on contract, shall bear interest

till paid, and the judgment and decree of the court shall be rendered according

to this section.

Rev., s. 1954 ; Code, s. 530 ; R. C, c. 31. s. 90 ; 1786, c. 253 ; 1789, c. 314, s. 4 ; 1807, c. 721.

6. Judgment by default final, clerk ascertains. When a suit is instituted on

a single bond, a covenant for the payment of money, bill of exchange, promis-

sory note, or a signed account, and the defendant does not plead to issue thereon,

upon judgment, the clerk of the court shall ascertain the interest due by law,

without a writ of inquiry, and the amount shall be included in the final judg-

ment of the court as damages, which judgment shall be rendered therein in the

manner prescribed by the preceding section.

Rev., s. 19.56 : Code. s. 531 ; R. C, c. 31. .^. 91 : 1797, c. 475.

7. Interest from verdict to judgment added as costs. When the judgment
is for the recovery of money, interest from tlie time of the verdict or report until

judgment is finally entered shall be computed by the clerk and added to the

costs of the party entitled thereto.

Rev., s. 19.55; Code, s. 529.



CHAPTER 45

JURORS

Abt. 1. Jl'ry List axd Disawing of Okioinal Panel.

1. Jury list from taxpayers of good character.
2. Names on list put in box.

3. Manner of drawing panel lor term from box.

4. Local modifications as to drawing panel.

5. Jurors having suits pending.
6. Disqualified persons drawn.
7. How drawing to continue.

S. Drawing when commissioners fail to draw.

Art. 2. Petit Jukobs ; Attendance, Regulations and Privileges.

9. Summons to jurors drawn; to attend until discharged.
10. Summons to talesmen ; their disqualiflcations.

11. How talesmen summoned, when sheriff interested.

12. Penalty for disobeying summons.
13. Jury sworn

;
judge decides competency.

13a. Questioning jurors without challeuge.

13b. Causes of challenge to jurors or original panel.

14. Jurors empaneled to try case furnished with accommodations.
15. Exemption from civil arrest.

16. Exemptions from jury duty.
17. Clerk to keep record of jurors.

Akt. 3. Peremptory Challenges in Civil Cases.

18. Four peremptory challenges on each side.

19. Where several defendants ; challenges apportioned ; discretion of judge.

Art. 4. Grand Jurors.

20. How grand jury drawn.
21. Exceptions for disqualifications.

22. Foreman may administer oaths to witnesses.

23. Grand jury to visit jail and county home.

Art. 5. Special Venire.

24. Special venire to sheriff in capital cases.

25. Drawn from jury box in court by judge's order.

26. Penalty on sheriff" not executing writ or jurors not attendijug.

Art. 1. JuEY List and Drawing of Original Panel

1. Jury list from taxpayers of good character. The board of county com-

missioners for the several counties at their regular meeting on the first Monday
in June, in the year nineteen hundred and five and every two years thereafter,

shall cause their clerks to lay before them the tax returns of the preceding

year for their county, from which they shall proceed to select the names of all

such persons as have paid all the taxes assessed against them for the preceding

year and are of good moral character and of sufficient intelligence. A list of

the names thus selected shall be made out by the clerk of the board of commis-
sioners and shall constitute the jury list, and shall be preserved as such.

Rev., s. 1957 ; Code, ss. 1722. 1723 : 1806. c. 694 ; 1889, c. 559 ; 1899, c. 729 ; 1897, cc. 117,

539 ; 1899, c. 729.

2. Names on list put in box. The commissioners at their regular meeting

on the first Monday in July in the year nineteen hundred and five, and every

629
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two years thereafter, shall cause the names on their jury list to be copied on
small scrolls of paper of equal size and put into a box procured for that purpose,

which must have two divisions marked No. 1 and No. 2, respectively, and two
locks, the key of one to be kept by the sheriff of the county, the other by the

chairman of the board of commissioners, and the box by the clerk of the board.

Rev., s. 1958 ; Code, s. 1726 ; 1868-9, c. 9, s. 5.

Note. For manner of drawing jurj' in Guilford, see 1905, c. 613 ; in Cleveland, see 1909,

c. 356 ; Johnston, P. L. 1917, c. 31.

3. Manner of drawing panel for term from box. At least twenty days

before each regular or special term of the superior court, the board of com-

missioners of the county shall cause to be drawn from the jury box out of the

partition marked No. 1 by a child not more than ten years of age, thirty-six scrolls

except when the term of court is for the trial of civil cases exclusively, when they

need not draw more than twenty-four scrolls. The persons whose names are in-

scribed on said scrolls shall serve as jurors at the term of the superior court to be

held for the county ensuing such drawing, and for which they are drawn. The
scrolls so drawn to make the jury shall be put into the partition marked No. 2.

The said commissioners shall at the same time and in the same manner draw the

names of eighteen persons who shall be summoned to appear and serve during

the second week, and a like number for each succeeding week of the term of

said court, unless the judge thereof shall sooner discharge all jurors from further

service. The said commissioners may, at the same time and in the same manner,

draw the names of eighteen other persons, who shall serve as petit jurors for

the week for which they are drawn and summoned. The trial jury which has

served during each week, shall be discharged by the judge at the close of said

week, unless the said jury shall be then actually engaged in the trial of a ease, and
then they shall not be discharged until the trial is determined.

Rev., s. 1959 : Code. ss. 1727. 1731 ; 1889. c. 559 ; 1897. c. 117 ; 1868-9, c. 175 ; 1868-9. c. 9,

s. 6 : 1806, c. 694 ; 1901, c. 636 ; 1901, c. 28. s. 3 : 1903, c. 11 : 1905, cc. 38, 76, s. 4 ; 1905, c. 285.

4. Local modifications as to drawing panel. In Buncombe County forty-

eight jurors shall be drawn to serve the first week and twenty-four to serve the

second week. »

In Cumberland County the commissioners may, in their discretion, cause an
additional twelve scrolls to be drawn, to serve as the jury for the first week.

In Forsyth County the board of county commissioners is authorized and
empowered to draw as jurors from the box, as provided in the preceding section,

an additional number of jurors to those now provided by law. At all civil

terms, regular and special, for the first week thirty jurors shall be drawn and
summoned, and likewise for the second week. At all criminal terms, regular

and special, for the first week forty-two jurors shall be drawn and summoned.
For the second week thirty jurors shall be drawn and summoned.

In Hertford County fifteen extra jurors shall be drawn and summoned for

the second week.

In Iredell County twenty-four jurors shall be drawn and summoned for the

second week.

In Randolph County forty-two scrolls shall be drawn for the first week and
twenty-four for the second week. The commissioners mav at the same time
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and in the same manner draw the names of twenty-four other persons who shall

serve as petit jurors for the week for which they are drawn and summoned.
In Rockingham County the board of county commissioners is authorized and

empowered to draw as jurors from the box, as provided in the preceding sec-

tion, an additional number of jurors to those now provided by law. At all

civil terms, regiilar and special, for the first week thirty jurors shall be drawn
and summoned; for the second week twenty-four jurors shall be drawn and

summoned. At all criminal terms, regular and special, for the first week forty-

two jurors shall be drawn and summoned ; for the second week twenty-four

jurors shall be drawn and summoned.
In Rowan County twenty-four jurors shall be drawn and summoned for the

second week.

Rev., s. 1959; 1907, c. 239; Ex. Sess. 1913, c. 4 ; P. L. 1915, cc. 233. 744. 7&4.

Note. For special law applicable to Cleveland County, see 1909, c. 356.

5. Jurors having suits pending. If any of the jurors drawn have a suit

pending and at issue in the superior court, the scrolls with their names must

be returned into partition No. 1 of the jury box.

Rev., s. 1960; Code. s. 1728; 1S68-9. c. 9, s. 7 ; 1806, c. 694.

6. Disqualified persons drawn. If any of the persons drawn to serve as

jurors are dead, removed out of the county, or otherwise disqualified to serve as

jurors, the scrolls with the names of such persons must be destroyed, and in

such cases other persons shall be drawn in their stead.

Rev., s. 1961 : Code. s. 1729 : 1889, c. 5.59 ; 1897, c. 117. s. 5 ; 1806, c. 694.

7. How drawing to continue. The drawing out of partition marked No. 1

and putting the scrolls drawn into partition No. 2 shall continue until all the

scrolls in partition No. 1 are drawn out, when all the scrolls shall be returned

into partition No. 1 and drawn out again as herein directed.

Rev., s. 1962 ; Code, s. 1730 ; 1868-9, c. 9, s. 9 ; 1806, c. 6. s. 94.

8. Drawing when commissioners fail to draw. If the commissioners for

any cause fail to draw a jury for any term of the superior court, regular or

special, the sheriff of the county and the clerk of the commissioners in the pres

ence of, and assisted by two justices of the peace of the county, shall draw such

jury in the manner above prescribed; and if a special term continues for more
than two weeks, then for the weeks exceeding two, a jury or juries may be drawn
as in this section provided.

Rev., s. 1963 ; Code, s. 1732 ; 1868-9, c. 9, s. 11.

Art. 2. Petit Jtrors ; Attendakce, Regulation and Privileges

9. Summons to jurors drawn; to attend until discharged. The clerk of the

board of county commissioners shall, within five days from the drawing, deliver

the list of the jurors drawn for the superior court to the sheriff of the county,

who shall summon the persons therein named to attend as jurors at such court.

The summons shall be served, personally, or by leaving a copy thereof at the

house of the juror, at least five days before the sitting of the court to which he
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may be summoned. Jurors shall appear and give their attendance until duly

discharged.

Rev., s. 1976 ; Code, s. 1733 ; 1868-9, c. 9, s. 12 ; R. C, c. 31, s. 29 ; 1779, c. 157, ss. 4, 6.

Note. For provision for additional jurors from other counties, as a substitute for
r(:'moval wlien a fair trial cannot be bad, see Civil Procedure, s. 83.

10. Summons to talesmen; their disqualifications. That there may not be

a defect of jurors, the sheriff shall by order of the court summon, from day to

day, of the bystanders, other jurors, being freeholders, within the county where

the court is held, or the judge may, in his discretion, at the beginning of the

term direct the tales jurors to be drawn from the jury box used in drawing the

petit jury for the term, in the presence of the court ; such tales jurors so drawn
to be summoned by the sheriff and to serve on the petit jury, and on any day the

court may discharge those who have served the preceding day. The judge may,
upon his own motion, or upon the request of counsel for either plaintiff or

defendant, instruct the sheriff to summon such jurors outside of the courthouse.

It is a disqualification and ground of challenge to any tales juror that such juror

has acted in the same court as grand, petit or tales juror within two years next

preceding such term of court.

Rev., s. 1967 ; Code, s. 1733 ; R. C, c. 31, s. 29 ; 1779, c. 156, s. 69 ; 1911, c. 15 ; 1915, c. 210.

11. How talesmen summoned when sheriff interested. When, in the trial

of any action before a jury, the sheriff of the county in which the case is to be

tried is a party to or has any interest in the action, or when the presiding judge

finds upon investigation that the sheriff of the county is not a suitable person,

on account of indirect interest in or relative to the cause of action, to be entrusted

with the summoning of the tales jurors in any particular case pending, such

judge shall appoint some suitable person to summon the jurors in place of the

sheriff.

Rev., s. 1968 ; 1SS9, c. 441.

12. Penalty for disobeying summons. Every person on the original venire

summoned to appear as a juror, who fails to give his attendance until duly dis-

charged, shall forfeit and pay for the use of the county the sum of twenty dol-

lars, to be imposed by the court ; but each delinquent juryman shall have until

the next succeeding term to make his excuse for his nonattendance, and, if he

renders an excuse deemed suificient by the court, he shall be discharged without

costs. Every person summoned of the bystanders, who shall not appear and
serve during the day as a juror, shall be fined in the sum of two dollars, unless

he can show sufficient cause to the court ; and the clerk shall forthwith issue an

execution against the estate of the delinquent tales juror for such amercement
and costs.

Rev., s. 1977: Code, ss. 17.34. 405; R. C, c. 31, s. .30; 1779, c. 157, s. 4; 1783, c. 189;
ISOG. c. 694.

13. Jury sworn; judge decides competency. The clerk shall, at the begin-

ning of the court, swear such of the petit jury as are of the original panel, to

try all civil cases; and if there should not be enough of the original panel, the

talesmen shall be sworn. The petit jurors of the original panel, as well as tales-

men, shall be sworn as prescribed in the chapter entitled Oaths. Nothing herein

shall be construed to disallow the usual challenges in law to the whole jury so

632
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sworn or to any of them ; and if by reason of such challenge, any juror is with-

drawn, his place on the jury shall be supplied by any of the original venire, or

from the bystanders qualified to serve as jurors. The judge or other presiding

officer of the court shall decide all questions as to the competency of jurors in

both civil and criminal actions.

Rev., s. 1966; Code, 8. 405: R. C. e. .31, s. :!4 : 1700, c. 321 ; 1822, c. 1133, s. 1.

13a. Questioning jurors without challenge. The court, or any party to an

action, civil or criminal, shall be allowed, in selecting the jury, to make inquiry

as to the fitness and competency of any person to serve as a juror, without

having such inquiry treated as a challenge of such person, and it shall not be

considered by the court that any person is challenged as a juror until the party

shall formally state that such person is so challenged.

1913, c. 31, s. 6.

13b. Causes of challenge to jurors of original panel. It shall not be a valid

cause of challenge that a juror called from those whose names are drawn from
the box is not a freeholder or has served upon the jury within two years prior

to the court at which the case is tried. In other respects the cause of challenge

shall be the same as now provided by law, and nothing herein shall modify any
law authorizing jurors to be summoned from counties other than the county of

trial.

1913, c. 31. ss. 5, 7.

14. Jurors empaneled to try case furnished with accommodations. AVhen a

jury, empaneled to try any cause, is put in charge of an officer of the court,

the said officer shall furnish said jury with such accommodation as the court

may order, and the same shall be paid for by the party cast or by the county,

under the order and in the discretion of the judge of said court.

Rev., s. 1978 ; Code. s. 1736 ; 1S76-7, c. 173 ; 1889, c. 44.

15. Exemption from civil arrest. No sheriff or other otficer shall arrest under
civil process any juror during his attendance on or going to and returning

from any court of record. All such service shall be void, and the defendant on
motion shall be discharged.

' Rev., s. 1979 : Code, s. 1735 ; R. C, c. 31, s. 31 ; 1779, c. 157, s. 10.

16. Exemptions from jury duty. 1. All practicing physicians, licensed drug-

gists, telegraph operators, who are in the regular employ of any telegraph com-
pany, or railroad company, train dispatchers who have the actual handling of

either freight or passenger trains, regularly licensed pilots, regular ministers of

the gospel, officers or employees of a state hospital for the insane, active members
of a fire company, funeral directors and embalmers, printers and linotype opera-

tors, all millers of grist mills, all United States railway postal clerks and rural

free delivery mail carriers, locomotive engineers and railroad conductors in active

service, and all members of the National Guard of North Carolina who comply
with and perform all duties required of them as members of said National Guard
shall be exempt from service as jurors.

Rev., s. 1980; Code. ss. 172:!. 2269; 188.5. c. 2S9 ; 1889. c. 255; 1897. c. .32; 1901. c. 118;
1909. cc. .3.33. 868: 1913, c. .38, s. 1; 1915, c. 260.
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2. On the first day of January and July of each year, the commanding officer

of each company, troop, battery or division of the National Guard of North Caro-

lina shall file with the clerk of the superior court of the county in which said

company, troop, battery or division is located a statement giving the names and
rank of each member of his organization who has performed all military duties

required of such member during the preceding six months, and any member of

such military organization whose name shall not appear upon the statement shall

not receive the benefit of the exemption provided above during the six months
immediately following the filing of said statement.

191.3, c. 38, s. 2.

3. The board of county commissioners of any county in North Carolina may,
in their discretion, exempt any Ex-Confederate soldier in their county from jury

duty, who shall apply to them for exemption.

1915, c. 228.

17. Clerk to keep record of jurors. The clerk of the superior court shall record

alphabetically in a book kept for the purpose the names of all grand and petit

jurors and talesmen who serve in his court, with the term at which they serve.

Kev., s. 1981 ; 1893, c. 52, s. 3.

Art. 3. Peremptory Challenges in Civil Cases

18. Four peremptory challenges on each side. The clerk, before a jury is

empaneled to try the issues in any civil suit, shall read .over the names of the

jury upon the panel in the presence and hearing of the parties or their counsel

;

and the parties, or their counsel for them, may challenge peremptorily four jurors

upon the said panel, without showing any cause therefor, which shall be allowed

by the court.

Rev., s. 19(M; Code, s. 406; R. C, c. 31, s. 35; 1796, o. 452, s. 2; 1812, c. 833.

19. Where several defendants; challenges apportioned; discretion of judge.

When there are two or more defendants in a civil action the judge presiding at

the trial, if it appears to the court that there are divers and antagonistic interests

between the defendants, may in his discretion apportion among the defendants

the challenges now allowed by law to defendants, or he may increase the number
of challenges to not exceeding four to each defendant or class of defendants

representing the same interest. In either event, the same number of challenges

shall be allowed each defendant or class of defendants representing the same

interest. The decision of the judge as to the nature of the interests and number

of challenges shall be final.

Kev.. s. 1965 ; 1905, c. 357.

Art. 4. Grand Jurors

20. How grand jury drawn. The judges of the superior court, at the terms of

their courts, except those terms which are for the trial of civil cases exclusively,

and special terms for which no grand jury has been ordered, shall direct the

names of all persons returned as jurors to be written on scrolls of paper and put

into a box or hat and drawn out by a child under ten years of age ; whereof the
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first eighteen drawn shall be a grand jury for the court; and the residue shall

serve as petit jurors for the court.

Rev., s. 1969 ; Code, s. 404 ; R. C, c. 31, s. 33 ; 1779, c. 157, s. 11.

Note. For special terms, see Courts, s. .50.

21. Exceptions for disqualifications. All exceptions to grand jurors for and

on account of their disqualifications shall be taken before the jury is sworn and

empaneled to try the issue by motion to quash the indictment, and if not so taken,

the same shall be deemed to be waived. But no indictment shall be quashed, nor

shall judgment thereon be arrested, by reason of the fact that any member of

the grand jury finding such bills of indictment had not paid his taxes for the

preceding year, or was a party to any suit pending and at issue.

Rev., s. 1970; Code, s. 1741; 1907, o. .36, s. 1.

22. Foreman may administer oaths to witnesses. The foreman of every

grand jury duly sworn and empaneled in any of the courts has power to admin-

ister oaths and affirmations to persons to be examined before it as witnesses

:

Provided, that the said foreman shall not administer such oath or affirmation

to. any person except those whose names are endorsed on the bill of indictment

by the officer prosecuting in behalf of the state, or by direction of the court.

The foreman of the grand jury shall mark on the bill the names of the witnesses

sworn and examined before the jury.

Rev., s. 1971 : Code, s. 1742 : 1S79. e. 12.

23. Grand jury to visit jail and county home. Every grand jury, while

the court is in session, shall visit the county home for the aged and infirm, the

workhouse, if there is one, and the jail, examine the same, and especially the

apartments in which inmates and prisoners shall be confined ; and they shall

report to the court the condition thereof and of the inmates and prisoners eon-

fined therein, and also the manner in which the jailer or superintendent has

discharged his duties.

Rev,, s. 1972; Code, s. 785; R. C, c. .30, s, 3; 1816, c. 911, s. 3.

Note, For duty of grand Jury iu reportiiiK infants witliout guardian, see Guardian and
Ward, s. 49.

Akt. 5. Special Venire

24. Special venire to sheriff in capital cases. When a judge of the superior

court deems it necessary to a fair and impartial trial of any person charged

with a capital ofi^ense, he may issue to the sheriff of the county in which the trial

may be a special writ of venire facias, commanding him to summon such num-
ber of persons qualified to act as jurors in said county as the judge may deem
sufficient (such number being designated in the writ), to appear on some speci-

fied day of the term as jurors of said court; and the sheriff shall forthwith

execute the writ and return it to the clerk of the court on the day when it is

returnable, with the names of the jurors summoned.
Rev., s. 1973 ; Code, s. 1738 ; R. C, c. 35, s. 30: 1830. c. 27 ; 1913, c. 31, s. 1.

Note. For special law applicable to New Hanover County, see 1909, c. 342.

25. Drawn from jury box in court by judge's order. When a judge deems
a special venire necessary, he may, at his discretion, issue an order to the clerk

of the board of commissioners for the county, commanding him to bring into
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open court forthwith the ji^ry boxes of the county, and he shall cause the num-
ber of scrolls as designated by him to be drawn from box number one by a

child under ten years of age. The names so drawn shall constitute the special

venire, and the clerk of the superior court shall insert their names in the writ

of venire, and deliver the same to the sheriff of the county, and the persons

named in the writ and no others shall be summoned by the sheriff. If the

special venire is exhausted before the jury is chosen, the judge shall order

another special venire until the jury has been chosen. The scrolls containing

the names of the persons drawn as jurors from box number one shall, after

the jury is chosen, be placed in box number two, and if box number one is

exhausted before the jury is chosen, the drawing shall be completed from box

number two after the same has been well shaken.

Uov.. s. 1974: Code. s. 17.39; 1897, c. 3&4 ; 191-3. c. 31, s. 2.

26. Penalty on sheriff not executing writ or jurors not attending. If any

sheriff fails duly to execute and return such writ of venire facias, he shall be

fined by the court not exceeding one hundred dollars. All jurors so summoned
shall attend until discharged by the court, under the same rules and penalties

as are prescribed for other jurors.

Rev., ss. 1975, .3602: Code, s. 1740; R. C, c. 35, s. 81; 18.30, c. 27, s. 2.
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LANDLORD AND TENANT

Abt. 1. Gexekal I'komsions.

1. Lessor and lessee not partners.

2. Attornment unnecessary on conveyance of reversions, etc.

3. Forfeiture without demand for rent, wliere right of reentry exists.

4. Recovery for use and occupation.

5. Rent apportioned, where lease terminated by death.

6. Rents apportioned, where right to payment terminated by death.

7. In lieu of emblements, farm lessee holds out year with rents apportioned.

8. Grantees of reversion and assigns of lease have reciprocal rights under covenants.
9. Agreement to rebuild, how construed in case of tire.

10. Tenant not liable for accidental damage.
11. Willful destruction by tenant, misdemeanor.
12. Lessee may surrender, where building destroyed or damaged.
13. Wrongful surrender to other than landlord, misdemeanor.
14. Notice to quit in certain tenancies.

Art. 2. Agkicultueal Tenancies.

15. Landlord's lien on crops for rents, advancements, etc. ; enforcement.
16. Rights of tenant.

17. Action to settle disputes between parties ; undertaking of tenant in certain cases.

18. Crops delivered to landlord on his undertaking.
19. Crops sold, if neither party gives undertaking.
20. Tenant's crop not subject to execution against landlord.
21. Unlawful seizure by landlord or removal by tenaiit ; misdemeanor.
22. Turpentine and lightwood leases.

23. Mining and timber land leases.

Art. 3. Summary Ejectment.

24. Tenant holding over may be dispossessed in certain cases.
25. Local : Refusal to perform contract ground for dispossession.
26. Summons issued by justice on verified complaint.
27. Service of summons.
28. Judgment by default or confession. ^
29. Trial by justice

;
jury trial

;
judgment ; execution.

30. Damages assessed to trial.

31. Rent and costs tendered by tenant.

32. Undertaking on appeal ; when to be increased.
33. Restitution of tenant, if case quashed, etc., on appeal.
34. Damages to tenant for dispossession, if proceedings quashed, etc.

Art. 4. Forms.

35. Forms sutlicient.

Akt. 1. Gein'ERAL PkovisiojS-^s

1. Lessor and lessee, not partners. No lessor of property, merely by reason
that he is to receive as rent or compensation for its use a share of the proceeds

or net profits of the business in which it is employed, or any other uncertain
consideration, shall be held a partner of the lessee.

Rev., s. 1982 ; Code, s. 1744 ; 18G8-9, c. 156, s. 3.

2. Attornment unnecessary on conveyance of reversions, etc. Every con-

veyance of any rent, reversion, or remainder in lands, tenements or heredita-

ments, otherwise sufficient, shall be deemed complete without attornment by the

holders of particular estates in said lands : Provided, no holder of a particular
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estate shall be prejudiced by any act done by him as holding under his grantor,

without notice of such conveyance.

Rev., s. 947 ; Code, s. 1764 ; 4 Anne, c. 16, s. 9 ; 1868-9, c. 156, s. 17.

3. Forfeiture without demand for rent, where right of reentry exists. When-
any half year's rent or more is in arrear from any tenant to his landlord, and
the landlord has a subsisting right to reenter for the nonpayment of such rent,

he may bring an action for the recovery of the demised premises, and the service

of the summons therein shall be deemed equivalent to a demand of the rent in

arrear and a reentry on the demised premises, and if, on the trial of the cause,

it appears that the landlord had a right to reenter the plaintiff shall have judg-

ment to recover the demised premises and his costs.

Rev., s. 198.3 : Code, 1745 : 1868-9, c. 156, s. 156.

4. Recovery for use and occupation. When any person occupies land of

another by the permission of such other, without any express agreement for

rent, or upon a jjarol lease which is void, the landlord may recover a reasonable

compensation for such occupation, and if by such parol lease a certain rent was
reserved, such reservation may be received as evidence of the value of the

occupation.

Rov.. s. 1986; Code. s. 1746: 1868-9, e. 156, s. 5.

5. Rent apportioned, where lease terminated by death. If a lease of land,

in which rent is reserved, payable at the end of the year or other certain period

of time, is determined by the death of any person during one of the periods) in

which the rent was growing due, the lessor or his personal representative may
recover a part of the rent which becomes due after the death, proportionate to

the part of the period elapsed before the death, subject to all just allowances;

and if any security was given for such rent it shall be apportioned in like

manner.

Rev., s. 1987 ; Code, s. 1747 ; 1868-9, c. 156, s. 6.

6. Rents apportioned, where right to payment terminated by death. In all

cases where rents, rent charges, annuities, pensions, dividends, or any other

payments of any description, are made payable at fixed periods to successive

owners under any instrument, or by any will, and where the right of any owner

to receive payment is terminable by a death or other uncertain event, and where

such right so terminates during a period in which a payment is growing due, the

payment becoming due next after such terminating event, shall be apportioned

among the successive owners according to the parts of such periods elapsing

before and after the terminating event.

Rev., s. 1988 ; Code, s. 1748 : 1S68-9. c. 150. s. 7.

7. In lieu of emblements, farm lessee holds out year with rents apportioned.

When any lease for years of any land let for farming on which a rent is reserved

determines during a current year of the tenancy, by the happening of any

uncertain event determining the estate of the lessor, the tenant in lieu of emble-

ments shall continiae his occupation to the end of such current year, and shall

then give up such possession to the succeeding owner of the land, and shall pay
to svich succeeding owner a part of the rent accrued since the last payment

G3S
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became due, proportionate to the part of the period of payment elapsing after

the termination of the estate of the lessor, to the giving up such possession ; and

the tenant in such case shall be entitled to a reasonable compensation for the

tillage and seed of any crop not gathered at the expiration of such current year

from the person succeeding to the possession.

Rev., s. 199<!: Code. s. 1749; 18GS-9, c. 150. s. 8.

8. Grantees of reversion and assigns of lease have reciprocal rights under

covenants. The grantee in every conveyance of reversion in lands, tenements

or hereditaments, has the like advantages and remedies, by action or entry

against the holders of particular estates in such rtal property, and their assigns,

for nonpayment of rent, and for the nonperformance of other conditions and
agreements contained in the instruments by the tenants of such particular

estates, as the grantor or lessor or his heirs might have ; and the holders of such

particular estates, and their assigns, have the like advantages and remedies

against the grantee of the reversion, or any part thereof, for any conditions and
agreements contained in such instruments, as they might have had against the

grantor or his lessors or his heirs.

Kev.. s. 1989: Code. s. 1765: .32 Hen. VIII. c. .34; 1868-9, c. 156, s. IS.

9. Agreement to rebuild, how construed in case of fire. An agreement in

a lease to repair a demised house shall not be construed to bind the contracting

party to rebuild or repair in case the house shall be destroyed or damaged to

more than one-half of its value, by accidental fire not occurring from the want of

ordinary diligence on his part.

Rev., s. 1985 ; Code, s. 1752 ; 1868-9, c. K6, s. 11.

10. Tenant not liable for accidental damage. A tenant for life, or years,

or for a less term, shall not be liable for damage occurring on the demised prem-

ises accidentally, and notwithstanding reasonable diligence on his part ; unless

he so contract.

Rev., s. 1991 ; Code, s. 1751 ; 1868-9, c. 156, s. 10.

11. Willful destruction by tenant; misdemeanor. If any tenant shall, dur-

ing his term or after its expiration, willfully and unlawfully demolish, destroy,

deface, injure or damage any tenement house, uninhabited house or other out-

house, belonging to his landlord or upon his premises by removing parts thereof

or by burning, or in any other manner, or shall unlawfully and willfully burn,

destroy, pull down, injure or remove any fence, wall or other inelosure or any
part thereof, built or sitanding upon the premises of such landlord, or shall

willfully and unlawfully cut down or destroy any timber, fruit, shade or orna-

mental tree belonging to said landlord, he shall be guilty of a misdemeanor.

Rev., s. 3686 ; Code, s. 1761 ; 188.3, c. 224.

12. Lessee may surrender, where building destroyed or damaged. If a de-

mised house, or other building, is destroyed during the term, or so much dam-
aged that it cannot be made reasonably fit for the piirpose for which it was
hired, except at an expense exceeding one year's rent of the premises, and the

damage occur without negligence on the part of the lessee or his agents or serv-

ants, and there is no agreement in the lease respecting repairs, or providing for

039
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such a case, and the use of the house damaged was the main inducement to the

hiring, the lessee may surrender his estate in the demised premises by a writing

to that effect delivered or tendered to the landlord within ten days from the dam-
age, and by paying or tendering at the same time all rent in arrear, and a part

of the rent growing due at the time of the damage, proportionate to the time

between the last period of payment and the occurrence of the damage, and the

lessee shall be thenceforth discharged from all rent accruing afterwards; but
not from any other agreement in the lease. This section shall not apply if

a contrary intention appear from the lease.

Rev., s. 1992 ; Code, s. 1753 ; 1868-9, c. 156, s. 12.

13. Wrongful surrender to other than landlord misdemeanor. Any tenant

or lessee of lands who shall willfully, wrongfully and with intent to defraud the

landlord or lessor, give up the possession of the rented or leased premises to any
person other than his landlord or lessor, shall be guilty of a misdemeanor.

Rev., s. 3682; Code, s. 1760; 1883, c. 138.

14. Notice to quit in certain tenancies. A tenancy from year to year may
be terminated by a notice to quit given one month or more before the end of the

current year of the tenancy ; a tenancy from month to month by a like notice of

seven days; a tenancy from week to week, of two days.

Rev., s. 1984; Code, s. 1750; 1891, c. 227; 1868-9, c. 156, s. 9.

Art. 2. Agricultural Tek-ancies

15. Landlord's lien on crops for rents, advances, etc.; enforcement. When
lands are rented or leased by agreement, written or oral, for agricultural pur-

poses, or are cultivated by a cropper, unless otherwise agreed between the parties

to the lease or agreement, any and all crops raised on said lands shall be deemed

and held to be vested in possession of the lessor or his assigns at all times, until

the rents for said lands are paid and until all the stipulations contained in the

lease or agreement are performed, or damages in lieii thereof paid to the lessor

or his assigns, and until said party or his assigns is paid for all advancements

made and expenses incixrred in making and saving said crops, A landlord to

entitle himself to the benefit of the lien herein provided for, must conform as

to the prices charged for the advance to the provisions of the article Agricultural

Liens, in the chapter Liens.

This lien shall be preferred to all other liens, and the lessor or his assigns

is entitled, against the lessee or cropper or the assigns of either wlio removes

the crop or any part thereof from the lands without the consent of the lessor or

his assigns, or against any other person who may get possession of said crop or

any part thereof, to the remedies given in an action upon a claim for the deliv-

ery of personal property.

Rev., s. 1993 ; Code, s. 1754 ; 1876-7. e. 283 : 1917. c. 134.

16. Rights of tenants. When the lessor or his assigns gets tlie actual posses-

sion of the crop or any part thereof otherwise than by the mode prescribed in the

preceding section, and refuses or neglects, upon a notice, written or oral, of five

days, given by the lessee or cropper or tlie assigns of either, to make a fair divi-

sion of said crop, or to pay over to such lessee or cropper or the assigns of either,
I
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such part thereof as he may be entitled to under the lease or agreement, then and

in that ease the lessee or cropper or the assigns of either is entitled to the reme-

dies against the lessor or his assigns given in an action upon a claim for the

delivery of personal property to recover such part of the crop as he, in law and

according to the lease or agreement, may be entitled to. The amount or quan-

tity of such crop claimed by said lessee or cropper or the assigns of either,

together with a statement of the grounds upon which it is claimed, shall be fully

set forth in an affidavit at the beginning of the action.

IJev.. s. 1994 ; Code. s. 1755 ; 1876-7, c. 283, s. 2.

17. Action to settle disputes between parties; undertaking of tenant in cer-

tain cases. When any controversy arises between the parties, and neither party

avails himself of the provisions of this chapter, it is competent for either party

to proceed at once to have the matter determined in the court of a justice of the

peace, if the amount claimed is two hundred dollars or less, and in the superior

court of the county where the property is situate if the amount so claimed is

more than two hundred dollars. In case there is a continuance or an appeal

from the justice's decision to the superior court, the lessee or cropper, or the

assigns of either, shall be allowed to retain possession of said property upon his

giving an undertaking to the lessor or his assigns, or the adverse party, in

a sum double the amount of the claim, if such claim does not amount to more
than the value of such property, otherwise to double the value of such property,

with good and sufficient surety, to be approved by the justice of the peace or the

clerk of the superior court, conditioned for the faithful payment to the adverse

party of such damages as he shall recover in said action.

Rev., s. 1995; Code, s. 1756: 187G-7, c. 2.S.'5. s. y.

18. Crops delivered to landlord on his undertaking. In case the lessee or

cropper, or the assigns of eitlier, at the time of the appeal or contimiance men-
tioned in the preceding section, fails to give the undertaking therein required,

then the constable or other lawful officer shall deliver the property into the

actual possession of the lessor or his assigns, upon the lessor or his assigns giving

to the adverse party an undertaking in double the amount of said property, to

be justified as required in the preceding section, conditioned for the forth-

coming of such property, or the value thereof, in case judgment is pronounced
against him.

Rev., s. 1996: Code, s. 1757: 1S76-7. c. 2S.1. s. 4.

19. Crops sold, if neither party gives undertaking. If neither party gives

the undertaking described in the two preceding sections, it is the duty of tlie

justice of the peace or the clerk of the superior court, to issue an order to the

constable or sheriff, or other lawful officer, directing him to take into his pos-

session all of said property, or so much thereof as may be necessary to satisfy

the claimant's demand and costs, and to sell the same under the rules and regu-

lations prescribed by law for the sale of personal property under execvition, and
to hold the proceeds thereof subject to the decision of the court upon the issue

or issues pending between the partiesi.

Rev., s. 1997; Code. .^. 1758; 1876-7, c. 28.3, s. 5.

20. Tenant's crop not subject to execution against landlord. Whenever serv-

ants and landlords in agriculture shall by their contracts orally or in writing be

41 641
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entitled, for wages, to a part of the crops cultivated by them, such part shall not

be subject to sale under executions against their employers, or the owners of the

land cultivated.

Rev., s. 1998 ; Code, s. 1796.

21. Unlawful seizure by landlord or removal by tenant misdemeanor. If any
landlord shall unlawfully, willfully, knowingly and without process of law, and
unjustly seize the crop of his tenant when there is nothing due him, he shall

be guilty of a misdemeanor. If any lessee or cropper, or the assigns of either,

or any other person, shall remove a crop, or any part thereof, from land without

the consent of the lessor or his assigns, and without giving him or his agent five

days notice of such intended removal, and before satisfying all the liens held by
the lessor or his assigns, on said crop, he shall be guilty of a misdemeanor. .

Kev., ss. .3GG4. .306.5: Code, s. 1759; 1S76-7, c. 283. s. 6; 1883, c. 83.

22. Turpentine and lightwood leases. This chapter shall apply to all leases

or contracts to lease turpentine trees, or use lightwood for purposes of making
tar, and the parties thereto shall be fully subject to the provisions and penalties

of this chapter.

Rev., s. 1999 : Code, s. 1762 ; 1893. c. 517 ; 1876-7, c. 283, s. 7.

23. Mining and timber land leases. If in a lease of land for mining, or of

timbered land for the purpose of manufacturing the timber into goods, rent is

reserved, and if it is agreed in the lease that the minerals, timber or goods, or

any portion thereof, shall not be removed until the payment of the rent, in such

case the lessor shall have the rights and be entitled to the remedy given by this

chapter.

Rev., s. 2000 ; Code, s. 1763 ; 1868-9, c. 156, s. 16.

Art. 3. Summary Ejectment

24. Tenant holding over may be dispossessed in certain cases. Any tenant

or lessee of any house or land, and the assigns under the tenant or legal repre-

sentatives of such tenant or lessee, who holds over and continues in the possesi-

sion of the demised premises, or any part thereof, without the permission of the

landlord, and after demand made for its surrender, may be removed from such

premises in the manner hereinafter prescribed in either of the following cases

:

1. When a tenant in possession of real estate holds over after his term has

expired.

2. When the tenant or lessee, or other person under him, has done or omitted

any act by which, according to the stipulations of the lease, his estate has ceased.

3. When any tenant or lessee of lands or tenements, who is in arrear for rent,

or has agreed to cultivate the demised premises and to pay a part of the crop to

be made thereon as rent, or who has given to the lessor a lien on such crop as

a security for the rent, deserts the demised premises, and leaves them unoccu-

pied and uncultivated.

Rev., s. 20O1: Code, ss. 1766, 1777; 4 Geo. II. e. 28; 1868-9, e. 156, s. 19; 1905, cc. 297,

299. 820.

25. Local: Refusal to perform contract ground for dispossession. When any

tenant or cropper who enters into a contract for the rental of land for the cur-

642
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rent or ensuing year willfully neglects or refuses to perform che terms of his

contract without just cause, he shall forfeit his right of possession to the prem-
ises. This section applies only to the following counties : Alleghany, Anson,
Beaufort, Bertie, Bladen, Burke, Cabarrus, Camden, Carteret, Caswell, Chat-

ham, Chowan, Cleveland, Columbus, Craven, Cumberland, Currituck, Duplin,

Edgecombe, Franklin, Gaston, Gates, Greene, Halifax, Harnett, Hertford, Hyde,
Jackson, Johnston, Jones, Lenoir, Martin, Mecklenburg, Montgomery, Nash,

Northampton, Onslow, Pender, Perquimans, Pitt, Randolph, Robeson, Rock-

ingham, Rowan, Sampson, Swain, Tyrrell, Union, Wake, Wayne, Washington,

Wilson, Yadkin.

Rev., s. 2001, subsec. 4 : Code, ss. 1766. 1111-, 4 Geo. II, c. 28 ; 1868-9, c. 156. s. 19 ; 1905
cc. 297, 299, 820 ; 1907, cc. 43. 153 : 1909, cc. 40, 550.

26. Summons issued by justice on verified complaint, AVhen the lessor or

his assigns, or his or their agent or attorney, makes oath in writing, before any
justice of the peace of the county in which the demised premises are situated,

stating such facts as constitute one of the cases above described, and describing

the premises and asking to be put in possession thereof, the justice shall issue a

summons reciting the substance of the oath, and requiring the defendant to

appear before him or some other justice of the county, at a certain place and
time (not to exceed five days from the issuing of the summons, without the con-

sent of the plaintiff or his agent or attorney), to answer the complaint. The
plaintiff or his agent or attorney may in his oath claim rent in arrear, and

damage for the occupation of the premises since the cessation of the estate of the

lessee : Provided, the sum claimed shall not exceed two hundred dollars ; but if

he omits to make such claim, he shall not be therebj^ prejudiced in any other

action for their recoveiy.

Rev., s. 2002 ; Code, s. 1767 : 1868-9, c. 156, s. 20 ; 1869-70, c. 212.

27. Service of summons. The officer receiving such summons shall immedi-
ately serve it by the delivery of a copy to the defendant or by leaving a copy at

his usual or last place of residence, with some adult person, if any such be

found there ; or, if the defendant has no usual place of residence in the county

and cannot be found therein, by fixing a copy on some conspicuous part of the

premises claimed.

Rev., s. 2003 ; Code, s. 1768 ; 1868-9, c. 156, s. 21.

28. Judgment by default or confession. The summons shall be returned

according to its tenor, and if on its return it appears to have been duly served,

and if the defendant fails to appear, or admits the allegations of the complaint,

the justice shall give judgment that the defendant be removed from, and the

plaintiff be put in possession of, the demised premises ; and if any rent or dam-
ages for the occupation of the premises after the cessation of the estate of the

lessee, not exceeding two hundred dollars, be claimed in the oath of the plaintiff

as due and unpaid, the justice shall inquire thereof, and give judgment as he

may find the fact to be.

Rev., s. 2004; Code, s. 1769. c. 156. s. 22.

29. Trial by justice; jury trial; judgment; execution. If the defendant by
his answer denies any material allegation in the oatli of the plaintiff', the justice



29 LANDLORD AND TENANT—Art. 3 Ch. 46

shall hear the evidence and give judgment as he shall find the facts to be. If

either party demands a trial by jury, it shall be granted under the rules pre-

scribed by law for other trials by jury before a justice; and if the jury finds

that the allegation in the plaintiff's oath, which entitles him to be put in pos-

session, is true, the justice shall give judgment that the defendant be removed
from and the plaintiff put in possession of the demised premises, and also for

such rent and damages as shall have been assessed by the jury and for costs

;

and shall issue his execution to carry the judgment into effect.

llev.. s. 2(>05 : Code, s. 1770 : 1S6S-9. c. 156, s. 2.3.

30. Damages assessed to trial. On appeal to the superior coiirt, the jury

trying the issue joined shall assess the damages of the plaintiff for the detention

of his possession to the time of the trial in that court, and judgment for the rent

in arrear and for the damages assessed may, on motion, be rendered against the

sureties to the appeal.

Rev., s. 200(5 : Code. s. 1775 ; 1868-9, c. 156, s. 28.

31. Rent and costs tendered by tenant. If, in any action brought to recover

the possession of demised premises upon a forfeiture for the nonpayment of

rent, the tenant, before judgment given in such action, pays or tenders the rent

due and the costs of the action, all further proceedings in such action shall

cease. If the plaintiff further prosecutes his action, and the defendant pays

into court for the use of the plaintiff a sum equal to that which shall be fovmd

to be due, and the costs, to the time of such payment, or to the time of a tender

and refusal, if one has occurred, the defendant shall recover from the plaintiff

all subsequent costs; the plaintiff' shall be allowed to receive the sum paid into

court for his use, and the proceedings shall be stayed.

Pan-., s. 2007: Code, s. 1773; 4 Geo. II, c. 28. s. 4; 1S6S-9. e. 156. s. 26.

32. Undertaking on appeal; when to be increased. Either party may appeal

from the judgment of the justice, as is prescribed in other cases of appeal from
the judgment of a justice ; but no execution commanding the removal of a

defendant from the possession of the demised premises shall be suspended luitil

the defendant gives an undertaking in an amount not less than one year 's rent of

the premises, with sufficient surety, who shall justify and be approved by the

justice, to be void if the defendant pays any judgment which in that or any other

action the plaintiff may recover for rent, and for damages for the detention of

the land. At any term of the superior court of the county in which such appeal

is docketed after the lapse of one year from the date of the filing of the under-

taking above mentioned, the tenant, after legal notice to that end has been duly

executed on him, may be required to show cause why said undertaking should

not be increased to an amount sufficient to cover rents and damages for such

period as to the coTirt may seem proper, and if such tenant fails to sliow proper

cause and does not file such bond for rents and damages as the court may direct,

or make affidavit that he is unable so to do and show merits, his appeal shall be

dismissed and the judgment of the justice of the peace shall be affirmed.

Ucv.. s. 20(),s: Code, s. 1772: 1868-9, c. 156, s. 25; 1883, c. 316.

33. Restitution of tenant, if case quashed, etc., on appeal. If the proceed-

ings before the justice are brought before a superior court and quashed, or



33 LANDLORD AND TEXAXT—Art. 3 rii. 4(1

judgment is given against the plaintiff, the superior or other court in which final

judgment is given, shall, if necessary, restore the defendant to the possession,

and issue such writs as are proper for that purpose.

Rev., s. 2009 ; Code, s. 1774 : 18684). c. 156, s. 27.

34. Damages to tenant for dispossession, if proceedings quashed, etc. If,

by order of the justice, the plaintiff is put in possession, and the proceedings

shall afterwards be quashed or reversed, the defendant may recover damages

of the plaintiff for his removal.

Rev.. .«. 2010 ; f 'ode. .s. 1776 ; 1868-9, c. 156, s. 30.

Art. 4. Foems

35. Forms sufficient. The following forms, or substantially similar, shall

be sufficient in all proceedings under this chapter

:

OATH OF PLAINTIFF

North Carolina County.
A. B.. plaintiff,

again.st

C. D., defendant.

Summary proceedings in ejectment.

The plaintiff (his agent or attorney) maketh oath that the defendant entered into the
possession of a piece of land in said county (describe the land) as a lessee of the plaintiff

(or as lessee of E. F., wlio. after the making of the lease, assigned his estate to the plain-

tiff, or otherwise, as the fact may be) ; that the term of the defendant expired on the
day of 19 (or that his estate has ceased by nonpayment of rent, or
otherwise, as the fact may be) ; that the plaintiff has demanded the possession of the
premises of the defendant, who refused to suri'ender it, but liolds over ; that the estate of
the plaintiff' is still subsisting, and the plaintiff' asks to be put in possession of the premises.
The plaintiff claims dollars for rent of the premises from the day

of 19 to the . day of 19 and also
dollai's for the occupation of the premises since the day of 19
to the date hereof. A. B., plaintiff.

Snbsci'ibed and sworn to before me. this day of 19

^
J. K., J. P.

SUMMONS

North Carolina County.
A. B.. plaintiff'.

against
C. I >.. defendant.

Summary proceedings in ejectment.

A. B. (his agent or attorney) having made and subscribed before me the oath, a copy
of which is annexed, you are required to appear before me on the day of

,

19 at then and there to answer the complaint; otherwise judg-
ment will be given that you be removed from the possession of the premises.

Witness mv hand an<l seal tliis day of 19
J. K.. .7. P. (Seal).

To C. D.. defendant.

The justice attaches the oath of the plaintiff to the siimmons and delivers

them, and a copy of both of them, to tlie officer, and makes the following entry

on his docket, or varies it according to the facts.
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DOCKET ENTRIES
A. B., plaintiff,

against
C. D., defendant.

Summary proceedings in ejectment for (describe the premises).

Oath of plaintiff (his agent or attorney) filed on the day of 19
Plaintiff claims dollars for rent from to , and

dollars for occupation from to

Summons issued the day of 19 to constable
(or sheriff, as the case may be).

The officer serves the summons and returns it to the justice with the oath

of the plaintiff, and with his return indorsed

:

RETURN OF OFFICER

On this day I served the within summons on the defendant, C D., by delivering him a
copy thereof, and of the oath of A. B., annexed (or by leaving a copy thereof and the oath
of A. B. at the usual place of residence of the defendant C. D., with an adult found there)
(or the said C. D. not being found in my county, and having no usual or last place of
residence therein) (or no adult person being found at his usual or last place of residence,

by posting a copy of the summons and of the oath of A. B., annexed, on a conspicuous part
of the premises claimed). N. M., Constable.
The day of 19

RECORD TO BE ENTERED ON DOCKET
A. B., plaintiff,

against
C. D., defendant.

Summary proceedings in ejectment.

It appearing that the summons, with a copy of the oath of the plaintiff (his agent or
attorney), was duly served on defendant,* and whereas, the defendant fails to appear (or

admits the allegations of the plaintiff), I adjudge that the defendant be removed from and
the plaintiff put in possession of the premises described in the oath of the plaintiff. I also

adjudge that the plaintiff recover of defendant dollars for rent from the
day of , 19 to the day of , 19 , and
dollars for damages for occupation of the premises from the day of ,

19 to this day, and dollars for his costs; the day of , 19

If the defendant admits part of the allegations of plaintiff, but not all, the

judgment must be varied accordingly ; for example : follow the foregoing to the

asterisk (*), and then proceed:

And whereas the defendant appears and admits the first and second allegations of the

plaintiff, and denies the residue : and whereas, both parties waived a trial by jury, I

heard evidence upon the matters in issue, and find (here state the findings on the matters
in issue separately).

Supposing the findings are for the plaintiff', the record would proceed

:

I therefore adjudge that the defendant (and so on from the asterisk (*).

If either party demands a jury the record will proceed from the asterisk (*),

as follows

:

And whereas, the plaintiff (or defendant, as the case may be) demanded a trial of the
issues joined by :i jury, I caused a jury to be summoned, to wit : (here give the names of

the jurors summoned) from whom the following jury was duly empaneled, to wit: (here
state the names of the six jurors empaneled), who find (here state the verdict of jury;
if they find all the issues for the plaintiff, .say so; if any particular issues, say so; also

state the sums assessed by them for rent and for occupation to trial). Therefore, I adjudge,
etc. (as in form No. 5, from asterisk (*).
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If either party appeals, the justice will enter on his docket as follows, altering

the entry according to the facts

:

RECORD OF APPEAL

From the foregoing judgment the paintiff (or defendant, as the case may be) prayed an
appeal to the next superior court of said county, which is allowed.

EXECLTTION ON JUE>GMENT FOR PLAINTIFF
A. B., plaintilf,

against
C. D., defendant.

County.

The State of North Carolina, to any lawful officer of said county—Greeting

:

You are hereby commanded to remove C. D. from, and put A. B. in, the possession of a
certain piece of land (here describe it as in the oath of plaintiff). You shall also make
out the goods and chattels, lands and tenements, of said defendant dollars,

with interest from the day of , 19 , to the day of payment, which
the plaintiff lately recovered of the defendant as rent and damages, and the further sum
of dollars as costs, in said action. "Return this writ, with a statement of your
proceedings thereon, before me (state when and where according to general law respecting

justices' .executions )

.

Witness my hand and seal, this day of 19_
(Seal.)

BOND TO STAY EXECUTION

We, the undersigned, and , acknowledge ourselvesj

indebted to in the sum of dollars:

Witness our hands and seals, this the day of , A. D. 19
Whereas on the day of , A. D. 19 , before

a justice of the peace for county, A. B. recovered a judgment against C. D.
for and for dollars damages for the detention of said
real estate from the day of , A. D. 19 , to the
day of , A. D. 19 ; and whereas, the said ha
prayed an appeal to the superior court from said judgment, and also asks that execution on
said judgment shall be suspended: Now, therefore, if the said shall

pay any judgment, which, in this or in any other action, the said may
recover for the rent of said premises, and for damages for detention thereof, then this

obligation shall be void, otherwise to remain in full force and virtue.

(Seal.)

(Seal.)

(Seal.)

STAY OF EXECUTION

The State of North Carolina, to any oflicer having an execution in favor of A. B.. plain-

tiff, V. C. D.. defendant, in a summary proceeding in ejectment, signed by ,

a justice of the peace.
The defendant having given bond to me, as required by law, on his appeal to the superior

court of county, in the above case, you will stay further proceedings upon
said execution and immediately return the same to me, with a statement of your action
under it.

Witness my hand and seal this day of 19
C. D., defendant. .1. P. (Seal.)

CERTIFICATE ON RETURN OF APPEAL

The annexed are the original oath, summons and other papers, and a copy of the record
of the proceedings in the case of a summary proceeding in ejectment. A. B., plaintiff, v.

C. D., defendant. , J. P. (Seal.)
(Here state all the costs, to whom paid or due, and by whom.)
(All the papers must be attached.)

Rev., s. 2011 ; Code, s. 1780.
Note. For requirement of leases in writing, see Contracts Requiring Writing, s, 2.
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Art. 1. Nature of Proceeding

1. Jurisdiction in superior court. For the purpose of enabling all persons

owning real estate within this state to have the title thereto settled and regis-

tered, as prescribed by the provisions of this chapter, the superior court of the

county in which the land lies in the state shall have exclusive original jurisdic-

tion of all petitions and proceedings had thereupon, under the rules of practice

and procedure prescribed for special proceedings except as herein otherwise

provided.

1913. c: 90. s. 1.

2. Proceedings in rem; vests title. The proceedings under any petition for

the registration of land, and all proceedings in the court in relation to regis-

tered land, shall be proceedings in rem against the land, and the decrees of the

court shall operate directly on the land, and vest and establish title thereto in

accordance with the provisions of this chapter.

1913, c. 90, s. 2.

3. Rules of practice prescribed by attorney-general. The attorney-general,

with the approval of the supreme court, shall from time to time, make, change,

revise and revoke rules of practice in the superior court for the administration

of this chapter. He shall in like manner prescribe forms for use in such court,

and in the notation of the registry of titles of memorials, claims, liens, lis pen-

dens, and all other involuntary charges upon and to such registered lands.

Whenever a question shall arise in the administration of this chapter as to the

proper method of protecting or asserting any right or interest under the law and
the method of procedure is in doubt it shall be the duty of the clerk or register

of deeds to notify the attorney-general, who, with the approval of the supreme
court, shall prescribe a rule covering such case.

1913. c. 90. s. 31.

Art. 2. Officers axd P'ees

4. Examiners appointed by clerk. The clerk of the superior court of each

county, shall appoint three or more examiners of titles, who shall be licensed at-

torneys at law, residing in the state of North Carolina. They shall qualify by
taking oath before the clerk to faithfully discharge the duties of such office, which
oath shall be filed in the office of the clerk. The term of office shall be two years.

Examiners of titles shall have and exercise the jurisdiction and perform the

duties hereinafter prescribed, and receive the fees herein provided. They shall

not appear in or have any connection with any proceeding instituted under the

provisions of this chapter, and they shall be subject to removal at will by such
clerk or judge of the superior court.

1913. c. 90, s. 3 : 1917, c. <!;!.

5. Fees of officers. The fees to be allowed the clerks and sheriffs in this

proceeding shall be the same as now allowed by law to clerks and sheriffs in

other special proceedings. The examiner hereinbefore provided for shall receive,

as may be allowed by the clerk, a minimum fee of five dollars for such examina-
tion of each title of property assessed upon the tax books at the amount of five

6-19
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thousand dollars or less; for each additional thousand dollars of assessed value

of property so examined he shall receive fifty cents ; for examination outside of

the county he shall receive a reasonable allowance. There shall be allowed to

the register of deeds for copying the plot upon registration of titles book one
dollar; for issuing the certificate and new certificates under this chapter, fifty

cents for each ; for noting the entries or memorandum required and for the

entries noting the cancellation of mortgages and all other entries, if any, herein

provided for, a total of twenty-five cents for the entry or entries connected with

one transaction. The county or other surveyor employed under the provi-

sions of this chapter shall not be allowed to charge more than forty cents per

hour for his time actually employed in making the survey and the map, except

by agreement with the petitioner : Provided, however, that a minimum fee of

two dollars in any case may be allowed.

There shall be no other fees allowed of any nature except as herein provided,

and the bond of the register, clerk and sheriff shall be liable in case of any
mistake, malfeasance, or misfeasance as to the duties imposed upon them by this

chapter in as full a manner as such bond is now liable by law.

1913. f. 90, s. .30.

Art. 3. Procedure for Registration

6. Who may institute proceedings. Any person, being in the peaceable pos-

session of laud within the state and claiming an estate of inheritance therein,

may prosecute a special proceeding in rem against all the world in the superior

court for the county in which such land is situate, to establish his title thereto,

to determine all adverse claims and have the title registered. Any number of

the separate parcels of land claimed by the petitioner may be included in the

same proceeding, and any one parcel may be established in several parts, each

of which shall be clearly and accurately described and registered separately,

and the decree therein shall operate directly upon the land and establish and
vest an indefeasible title thereto. Any person in like possession of lands within

the state, claiming an interest or estate less than the fee therein, may have his

title thereto established under the provisions of this chapter, without the regis-

tration and transfer features herein provided.

191.3, c. 90, s. 4.

7. Petition filed; contents. Suit for registration of title shall be begun by

a petition to the court by the persons claiming, singly or collectively, to own or

have the power of appointing or disposing of an estate in fee simple in any land,

whether subject to liens or not. Infants and other persons under disability

may sue by guardian or trustee, as the case may be. and corporations as in other

cases now provided by law ; but the person in whose behalf the petition is made
shall always be named as petitioner. The petition shall be signed and sworn

to by each petitioner, and shall contain a full description of the land to be

registered as hereinafter provided, together with a plot of same by metes and

bounds, corners to be marked by permanent markers of iron, stone or cement;

it shall show when, how and from whom it was acquired, and whether or not it

is now occupied, and if so, by whom ; and it shall give an account of all known
liens, interest, equities and claims, adverse or otherwise, vested or contingent,

upon such land. Full names and addresses if known, of all persons who may
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be interested by marriage or otherwise, including adjoining owners and occu-

pants, shall be given. If any person shall be unable to state the metes and
bounds, the clerk may order a preliminary survey.

1913, c. 90, s. 5.

8. Summons issued and served; disclaimer. The clerk of the court shall

issue a summons directed to the sheriff of every county in W'hich persons named
as interested may reside, such persons being made defendants, and the sum-

mons shall be returnable as in other cases of special proceedings, except that the

return shall be at least sixty days from the date of the summons. The summons
shall be served at least ten days before the return thereof and the return re-

corded, in the same manner as in other special proceedings ; and all parties under
disabilities shall be represented by guardian, either general or ad litem. If

the persons named as interested are not residents of the state of North Carolina,

and their residence is known, which must appear by affidavit, the summons must
be served on such nonresidents as is now prescribed by law for service of sum-
mons on nonresidents.

Any party defendant to such proceeding may tile a disclaimer of any claim

or interest in the land described in the petition, which shall be deemed an admis-

sion of the allegations of the petition, and the decree shall bar such party and
all persons thereafter claiming under him, and such party shall not be liable for

any costs or expenses of the proceeding except such as may have been incurred

by reason of his delay in pleading.

1913, c. 90, s. 6.

9. Notice of petition published. In addition to the summons issued, prescribed

in the foregoing section, the clerk of the court shall, at the time of issuing such

summons, publish a notice of the filing thereof containing the names of the

petitioners, the names of all persons named in the petition, together with a short

but accurate description of the land and the relief demanded, in some secular

newspaper published in the county wherein the land is situate, and having gen-

eral circulation in the county ; and if there be no such paper, then in a newspaper
in the county nearest thereto, and having general circulation in the county

wherein the land lies, once a week for eight issues of such paper : Provided,

such advertisment shall not cost more than five dollars. The notice shall set

forth the title of the cause and in capital letters the words "To whom it may
concern," and shall give notice to all persons of the relief demanded and the

return day of the summons : Provided, that no final order or judgment shall be

entered in the cause until there is proof and adjudication of publication as in

other cases of publication of notice of summons. The provisions of this section,

in respect to the issuing and service of summons and the publication of the notice,

shall be mandatory and essential to the jurisdiction of the court to proceed in

the cause: Provided, that the recital of the service of summons and publication

in the decree or in the final judgment in the cause, and in the certificate issued

to the petitioner as hereinafter provided, shall be conclusive evidence thereof.

1913, c. 90. s. 7 ; 1915, c. 128, s. 1.

10. Hearing and decree:

/. Beferred to examiner. Upon the return day of the summons the petition

shall be set down for hearing upon the pleadings and exliibits filed. If any
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person claiming an interest in the land described in the petition, or any lien

thereon, shall file an answer, the petition and answer, together with all exhibits

filed, shall be referred to the examiner of titles who shall proceed, after notice to

the petitioner and the persons who have filed answer or answered, to hear the

cause npon such parol or documentary evidence as may be offered or called for

and taken by him, and in addition thereto make such independent examination

of the title as may be necessary. Upon his request the clerk shall issue a com-
mission under the seal of the court for taking such testimony as shall be beyond
the jurisdiction of such examiner.

2. Examiner's report. The examiner shall, within thirty clays after such
hearing, unless for good cause the time shall be extended, file with the clerk

a report of his conclusions of law and fact, setting forth the state of such title,

any liens or encumbrances thereon, by whom held, amount due thereon, together

with an abstract of title to the lands and any other information in regard thereto

affecting its validity.

S. Exceptions to report. Any of the parties to the proceeding may, within
twenty days after such report is filed, file exceptions, either to the conclusions of

law or fact. Whereupon the clerk shall transmit the record to the judge of the

superior court for his determination thereof ; such judge may on his own motion

certify any issue of fact arising upon any such exceptions to the superior court

of the county in which the proceeding is pending for a trial of such issue by
jury, and he shall so certify such issue of fact for trial by jury upon the demand
of any party to the proceeding. If, upon consideration of such record, or the

record and verdict of issues to be certified and tried by jury, the title be found

in the petitioner, the judge shall enter a decree to that effect, ascertaining all

limitations, liens, etc., declaring the land entitled to registration accordingly,

and the same, together with the record, shall be docketed by the clerk of the

court as in other cases, and a copy of the decree certified to the register of deeds

of the county for registration as hereinafter provided. Any of the parties may
appeal from such judgment to the supreme court, as in other special pro-

ceedings.

4. Xo judgment hy default. 'No judgment in any proceeding under this

chapter shall be given by default, biit the court must require an examination

of the title in every instance except as respects the rights of parties who, by

proper pleadings, admit the petitioner's claim. If, upon the return day of the

summons and the day upon which the petition is set down for hearing, no

answer be filed, the clerk shall refer the same to the examiner of titles, who
shall, after notice to the petitioner, proceed to examine the title, together with all

liens or encumbrances set forth or referred to in the petition and exhibits, and
shall examine the registry of deeds, mortgages, wills, judgments, mechanic liens

and other records of the county, and upon such examination he shall, as herein-

before provided, report to the clerk the conditions of the title, with a notice of

liens or encumbrances thereon. The examiner shall have power to take and call

for evidence in such case as fully as if the application were being contested. If

the title shall be found to be in the petitioner, the clerk shall enter a decree to

that effect and declaring the land entitled to registration with entry of any

limitations, liens, etc., and shall certify the same for registration, as herein-

before provided, after approval by the judge of the superior court.

191.3. c. tK), s. s.

652
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11. Effect of decree; approval of judge. Every decree rendered as herein-

before provided shall bind the land and bar all persons claiming title thereto or

interest therein; quiet the title thereto and shall be forever binding and conclu-

sive upon and against all persons, including the state of North Carolina, whether

mentioned by name in the order of publication or included under the general

description "To whom it may concern." It shall not be an exception to such

conclusiveness that the person is an infant, lunatic or is under any disability,

but such person may have recourse upon the indemnity fund hereinafter pro-

vided for, for any loss he may suffer by reason of being so concluded. Such

decree shall, in addition to being signed by the clerk of the court, be approved

by the judge of the superior court, who shall review the whole proceeding and

have power to require any reformation of the process, pleading, decrees or

entries.

191.3. c. 90, s. 9.

Art. 4. Registration and Effect

12. Manner of registration. The county commissioners of each county shall

provide for the register of deeds in the county a book, to be called Registration

of Titles, in which the register shall enroll, register and index, as hereinafter

provided, the decree of title before mentioned and the copy of the plot contained

in the petition, and all subsequent transfers of title, and note all voluntary

and involuntary transactions in any wise affecting the title to the land, author-

ized to be entered thereon. If the title be subject to a trust condition, encum-

brance or the like, the words "in trust," "upon condition," "subject to encum-

brance," or like appropriate insertion shall indicate the fact and fix ai\y person

dealing with such certificate with notice of the particulars of such limitations

upon the title as appears upon the registry.

191.3, c. !M>, s. 10.

13. Certificate issued. Upon the registration of such decree the register of

deeds shall issue an owner's certificate of title, under the seal of his office, which
shall be delivered to the owner or his agent duly authorized, and shall be sub-

stantially as follows:

State of North Cakolina—C'ox'.ntv of

The certificate of

I hereby certit> that the title is registered in the name of
to and situate in said county and State, described as follows: (Here describe land as in

iecree.

)

Estate (here name the estate and any limitation or
acumbrance thereon, as fee simple, upon condition, in trust, subject to encumbrance, and
he like). Under decree of the land court of ^ county, entitled

Registered No. Hook No. page
Witness my hand and seal, at ofHce at this day

Of A. I>. 1!)

(seal) Uegister of Deeds.

1913, c. 90, s. 10.

14. Certificates numbered; entries thereon. All certificates of title to land in

the county shall be numbered consecutively, which number shall be retained as

long as the boundaries of the land remain unchanged, and a separate page or
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more, with appropriate space for subsequent entries, shall be devoted to each

title in the registration of titles book for the county. Every entry made upon
any certificate of title in such book or upon the owner 's certificate, under any of

the provisions of this chapter, shall be signed by the register of deeds and

minutely dated in conformity with the dates shown by the entry book.

1913, c. m. s. n.

15. New certificate issued, if original lost. Whenever an owner's certificate

of title is lost or destroyed, the owner or his personal representative may petition

the court for the issuance of a new certificate. Notice of such petition shall be

published once a week for four successive weeks, under the direction of the court,

in some convenient newspaper, and noted upon the registry of titles, and upon
satisfactory proof having been exhibited before it that the certificate has been

lost or destroyed the court may direct the issuance of a new certificate, which

shall be approximately designated and take the place of the original, but at least

thirty full days shall elapse between the filing of the petition and making the

decree for such new certificate.

191.3. c. 90, s. 24.

16. Registered owner's estate free from adverse claims; exceptions. Every
registered owner of any estate or interest in land bought under this chapter

shall, except in cases of fraud, to which he is a party or in which he is a privy

without valuable consideration paid in good faith, and except when any regis-

tration has been procured through forgery, hold the land, free from any and all

adverse claims, rights or encumbrances not noted on the certificate of title,

except (1) liens, claims or rights arising or existing under the laws or constitu-

tion of the United States which the statutes of this state cannot require to appear

of record under registry laws; (2) taxes and assessments thereon due the state

or any county, city or town therein, but not delinquent; (3) any lease for a term

not exceeding three years, under which the land is actually occupied.

1913. c. 90, s. 25,

17. Affidavit of adverse claim filed and noted; limitation of action. Any
person making any claim to or asserting any lien or charge upon registered land

existing at the initial registry of the same and not shown upon the register, or

adverse to the title of the registered owner, and for which no other provision

is herein made for asserting the same in the registry of titles, may make an

affidavit thereof setting forth his interest, right, title, lien or demand and how
and under whom derived, and the character and nature thereof. The affidavit

shall state his place of residence and designate a place at which all notices

relating thereto may be served. Upon the filing of such affidavit in the office of

the clerk of the superior court, the clerk shall order a note thereof as in the

case of charges or encumbrances, and the same shall be entered by the register

of deeds. Action shall be brought upon such claim within six months after the

entry of such note, unless for cause shown the clerk shall extend the time.

Upon failure to commence such action within the time prescribed therefor, the

clerk shall order a cancellation of such note. If any person shall wantonly or

maliciously or without reasonable cause procure such notation to be entered

G54
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upon the registry of titles, having the effect of a cloud upon the registered

owner's title, he shall be liable for all damages the owner may suffer thereby.

• 1913, c. 90, s. 25.

18. Decree and registration run with the land. The obtaining of a decree of

registration and the entry of a certificate of title shall be construed as an agree-

ment running with the land, and the same shall ever remain registered land, sub-

ject to the provisions of this chapter, and all amendments thereof.

1913, c. 90, s. 26.

19. No right by adverse possession. No title to nor right or interest in regis-

tered land in derogation of that of the registered ov/ner shall be acquired by
prescription or adverse possession.

1913, c. 90, s. 27.

20. Jurisdiction of courts; registered land affected only by registration. Ex-

cept as otherwise specially provided by this chapter, registered land and owner-

ship therein shall be subject to the jurisdiction of the courts in the same manner
as if it had not been registered; but the registration shall be the only operative

act to transfer or affect the title to registered land, and shall date from the time

the writing, instrument or record to be registered is duly filed in the office of the

register of deeds, subject to the provisions of this chapter; no voluntary or

involuntary transaction shall affect the title to registered lands until registered

in accordance with the provisions of this chapter : Provided, that all mortgages,

deeds, surrendered and canceled certificates, when new certificates are issued

for the land so deeded, the other paper-writings, if any, pertaining to and
affecting the registered estate or estates herein referred to, shall be filed by
the register of deeds for reference and information, but the registration of

titles book shall be and constitute sole and conclusive legal evidence of title,

except in cases of mistake and fraud, which shall be corrected in the methods now
provided for the correction of papers authorized to be registered.

1913, c. 90, s. 28.

21. Priority of right. In case of conflicting claims between the registered

owners the right, title or estate derived from or held under the older certificate

of title shall prevail.

1913, c. 90, s. 29.

22. .Compliance with this chapter due registration. When the provisions of

this chapter have been complied with, all conveyances, deeds, contracts to convey

or leases shall be considered duly registered, as against creditors and purchasers,

in the same manner and as fully as if the same had been registered in the man-
ner heretofore provided by law for the registration of conveyances.

1913, c. 90, s. 32.

Art. 5. Method of Transfer

23. When whole of land conveyed. Whenever the whole of any registered

; estate is transferred or conveyed the same shall be done by a transfer or con-

veyance upon or attached to the certificate substantially as follows

:

G55
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A B and wife (sivins the names of the parties owuint; land described in the certificate

and their wives) hereby, in consideration of doUars. sell and convey to C D
(giving name of purchaser) the lot or tract of land, as the case may be, described in the
certificate of title hereto attached.

The same shall be signed and properly acknowledged by the parties and
their wives and shall have the full force and effect of a deed in fee simple

:

Provided, that if the sale shall be in trust, upon condition with power to sell or

other unusual form of conveyance, the same shall be set out in the deed, and
shall be entered upon the registration of titles book as hereinafter provided;

that upon presentation of the transfer, together with the certificate of title to

the register of deeds, the transaction shall be duly noted and registered in

accordance with the provisions of this chapter and certificate of title so presented

shall be canceled and a new certificate with the same number issued to the pur-

chaser thereof, which new certificate shall fully refer by number and also by
name of holder to former certificate just canceled.

1913, c. !)(), s. 12.

24. When part of registered land is conveyed. Whenever a part of any
registered estate is transferred or conveyed the same shall be by the form of

transfer hereinbefore referred to, setting out the portion of estate transferred,

if it be undivided, and if it be divided portion the same ; in addition, it shall be

accompanied by a plot showing the divisions and the part to be sold. Upon
presentation of such transfer, together with the certificate of title and the plot,

it shall be the duty of the register of deeds to cancel the certificate so presented

and to issue to the holder of the certificate canceled a new certificate, bearing

the number of the original and setting out the part of interest in the land

retained by the owner or vendor ; and the register shall also issue to the pur-

chaser of undivided or separate portion of the estate so transferred a new certifi-

cate bearing same number, setting out the part or amount of land transferred to

him, as the case may be ; if the transfer be of a divided part of the land, plots

of eacli and every portion thereof shall be the subject of a newly registered title,

the old certificate shall be canceled and a neAV certificate issued to each owner;

the register shall note upon the registration of titles book and the certificate

of title therein the references and cross-references to the certificates herein

referred to. The provisions of this section shall apply to an owner who desires

to subdivide any tract either at the time of the initial registration or subse-

quently, upon the payment of necessary surveyor's fees, if they are required,

and payment to the proper officer of the amount herein provided for issuing*

the necessary certificates and recording the map.

1913, c. !)0, s. 1.3.

25. When land conveyed as security:

1. Whole land conveyed. Whenever the owner of any registered estate

shall desire to convey same as security for debt, it may be done in the following

manner, by a short form of transfer, substantially as follows, to wit

:

.V P. and wife (giving names of all owners or holders of certificates and tlieir wives)

lieielty transfer to (". I), the tract or lot of land described as No. in registration

of titles book for county, a certificate for the title for same
being hereto attached, to secure a debt of dollars, due to .

I
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of county and state, on the day of , If) ,-

evidenced by bond (or otherwise as tlie case may be) dated the day of r

19 In case of default in payment of said debt with accrued interest, days
notice of sale required.

The same shall be signed and properly acknowledged by the parties making
same, and shall be presented, together with the owner's certificate, to the regis-

ter of deeds, whose duty it shall be to note upon the owner 's certificate and upon
the certificate of title in the registration of titles book the name of the trustee,

the amount of debt, and the date of maturity of same.

2. Fart of land conveyed. When a part of the registered estate shall be

so conveyed, the register of deeds shall note upon the book and owner's certifi-

cate the part so conveyed, and if the same be required and the proper fee paid by
the trustee, shall issue what shall be known as a partial certificate, over his hand
and seal, setting out the portion so conveyed.

r3. Effect of transfer. All transfers by such short form shall convey the

power of sale upon due advertisement at the county courthouse and in some
newspaper published in the county, or adjoining county, in the same manner and
as fully as is now provided by law in the case of mortgages and deeds of trust

and default therein.

J/.. Other encumhraoices noted. All registered encumbrances, rights or ad-

verse claims affecting the estate represented thereby shall continue to be noted,

not only upon the certificate of title in the registration book, but also upon the

owner's certificate, until same shall have been released or discharged. And in

the event of second or other subsequent voluntary encumbrances the holder of

the certificate may be required to produce such certificate for the entry thereon

or attachment thereto of the note of such subsequent charge or encumbrance as

provided in this article.

5. Other forms of conveyance may he used. Xothing in this section nor
this chapter shall be constnxed to prevent the owner from conveying such land,

or any part of the same, as security for a debt by deed of trust or mortgage in

any form which may be agreed iipon between the parties thereto, and having

such deed of trust or mortgage recorded in the office of the register of deeds as

other deeds of trust and mortgages are recorded : Provided, that the book and
page of the record at which such deed of trust or mortgage is recorded shall be

entered by the register of deeds upon the owner's certificate and also on the

registration of titles book.

1913, c. 90, s. 14 ; 1915, c. 24.5.

26. Owner's certificate presented with transfer. In voluntary transactions

the owner's certificate of title must be presented along with the writing or instru-

ment conveying or effecting the sale, and thereupon and not otherwise the

register shall be authorized to register the conveyance or other transaction upon
proof of payment of all delinquent taxes or liens, if any, or if such payment be

not shown the entry and new certificate shall note such taxes or liens as having

priority thereto.

191.3, c. 90, s. 15.

27. Transfers probated; partitions; contracts. All transfers of registered

land shall be duly executed and probated as required by law upon like con-

veyances of other lands, and in all cases of change in boundary by partition,
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subtraction or addition of land, there shall be an accurate survey and perma-
nent marking of boundaries and accurate plots, showing the courses, distances

and markings of every portion thereof, which shall be duly proved and regis-

tered as upon the initial registration. Such transfers shall be presented to the

register of deeds for entry upon the registration of titles book and upon the

owner's certificate within thirty days from the date thereof, or become subject

to any rights which may accrue to any other person by a prior registration.

All leases or contracts affecting land for a period exceeding three years shall

be in writing, duly proved before the clerk of the superior court, recorded in

the register 's office, and noted upon the registry and upon the owner 's certificate.

1913, c. 90, ss. 15. 32.

28. Certified copy of order of court noted. In voluntary transactions a

certificate from the proper state, county or court officer, or certified copy of

the order, decree or judgment of any court of competent jurisdiction shall be

authority for him to order a proper notation thereof upon the registration of

titles book, and for the register of deeds to note the transaction under the direc-

tion of the court.

1913, c. 90, s. 16.

29. Production of owner's certificate required. Whenever owner's certificate

is not presented to the register along with any writing, instrument or record filed

for registration under this chapter, he shall forthwith send notice by registered

mail to the owner of such certificate, requesting him to produce the same in order

that a memorial of the transaction may be made thereon; and such production

may be required by subpoena duces tecum or by other process of the court, if

necessary.

1913, C-. 90. s. 17.

30. Registration notice to all persons. Every voluntary or involuntary trans-

action, which if recorded, filed or entered in any clerk's office would affect

unregistered land, shall, if duly registered in the office of the proper register

as the case may be, and not otherwise, be notice to all persons from the time of

such registration, and operate, in accordance with law and the provisions of

this chapter, upon any registered land in the county of such registration.

1913, c. 90, s. 18.

31. Conveyance of registered land in trust. Whenever a writing, instrument

or record is filed for the purpose of transferring registered land in trust, or

upon any equitable condition or limitation expressed therein, or for the purpose

of creating or declaring a trust or other equitable interest in such land, the

particulars of the trust, condition, limitation or other equitable interest shall

not be entered on the certificate, but it shall be sufficient to enter in the book

and upon the certificates a memorial thereof by the terms "in trust" or "upon
condition " or in other apt words, and to refer by number to the writing, instru-

ment or record authorizing or creating the same. And if express power is

given to sell, encumber or deal with the land in any manner, such power shall

be noted upon the certificates by the term "with power to sell" or "with power

to encumber," or by other apt words.

1913, c. 90, s. 19.
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32. Authorized transfers of equitable interests registered. No writing or

instrument for the purpose of transferring, encumbering or otherwise dealing

with equitable interests in registered land shall be registered unless the power
thereto enabling has been expressly conferred by or has been reserved in the

writing or instrument creating such equitable instrument, or has been declared

to exist by the decree of some court of competent jurisdiction, which decree must
also be registered.

1913, c. 90, s. 20.

Art. 6. Liens Upon Registered I^ands

33. Docketed judgments. Whenever any judgment of the superior court of

the county in which the registered estate is situated shall be duly docketed in

the office of the clerk of the superior court, it shall be the duty of the clerk to

certify the same to the register of deeds. The register of deeds shall tliereupon

enter the certificate of title, the date, and the amount of the judgment, and the

same shall be a lien upon such land as fully as such docketed judgment would
be a lien upon unregistered lands of the judgment debtor.

191.3. c. 90. s. 22.

34. Notice of delinquent taxes filed. It shall be the duty of the sheriff or

other collector of taxes or assessments of each county and town, not later than

the first day of March in each year, to file an exact'memorandum of the delin-

quency, if any, of any registered land for the nonpayment of the taxes or assess-

ments thereon, including the penalty therefor, in the office of the register of

deeds for registration ; and if such officer fails to perform such duty, and there

shall be subsequent to such day a transfer of the land as hereinbefore provided,

the grantee shall acquire a good title free from any lien for such taxes and
assessments, and such sheriff or other collector of taxes and his sureties shall be

liable for the payment of the taxes and assessments with the penalty and interest

thereon.

1913. c. 90, s. 21.

35. Sale of land for taxes; redemption. Whenever any sale of registered

land is made for delinquent taxes or levies, it shall be the duty of the sheriff or

other officer to make such sale forthwith, to file a memorandum thereof for regis-

tration in the office of the register of deeds ; and thereupon the registered owner
shall be required to produce his certificate for cancellation, and a new owner's

certificate shall be issued in favor of the purchaser, and the land shall be trans-

ferred on the land books to the name of such purchaser, unless such delinquent

charges and all penalties and interest thereon be paid in full within ninety days

after date of such sale ; but a note shall be entered upon the certificate of title

and also upon any such new owner's certificate, reserving the privilege of

redemption in accordance with the law. In case of any redemption under this

section of land sold for taxes, a note of the fact shall be duly registered, and if

an owner's certificate has been issued to any purchaser, the same shall be can-

celed and a new one shall be issued to the person who has redeemed.

1913, c. 90, ss. 22, 23.

36. Sale of unredeemed land; application of proceeds. If there be no redemp-
tion of land under the preceding section, in accordance with the law, it shall be
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the duty of the sheriff or other collector of taxes in the couuty or town in which

the land lies to sell the same at public auction for cash, first giving such notice

of the time and place of sale as is prescribed for execution sales, and the pro-

ceeds of sale shall be applied, first, to the payment of all taxes and assessments

then due to the state, county and town, with interest, penalty and costs ; second,

to the payment of all sums paid by any person who purchased at the former tax

sale, with interest and the additional sum of five dollars; third, to the payment
of a commission to the officer making the sale of five per centum on the first three

hundred dollars and two per centum on the residue of the proceeds; fourth, to

the satisfaction of any liens other than the taxes and assessments registered

against the land in the order of their priorities; fifth, and the surplus, if any,

to the person in wdiose name the land was previous to sale for taxes, subject to

redemption as provided herein, his heirs," personal representatives or assigns.

A note of the sale under this section shall be duly registered, and a certificate

shall be entered and an owner's certificate issued in favor of the purchaser in

whom title shall be thereby vested as registered owner, in accordance with the

provisions of this chapter. Nothing in this section shall be so construed as to

affect or divert the title of a tenant in reversion or remainder to any real estate

which has been returned delinquent and sold on account of the default of the

tenant for life in paying the taxes or assessments thereon.

1913. c. 1)0. s. 23.

Art. 7. AssuKA^^cE Fund

37. Assurance fund provided; investment. Upon the original registration

of land and also upon the entry of certificate showing the title as registered

owners in heirs or devisees, there shall be paid to the clerk of the court one-tenth

of one per cent of the assessed value of the land for taxes, as an assurance fund,

which shall be paid over to the state treasurer, who shall be liable tlierefor upon
his official bond as for other moneys received by him in his official capacity. He
shall keep all tlie principal and interest of such fund invested except as required

for the payment of indemnities, in bonds and securities of the United States, of

this state, or of counties and other municipalities within the state. Such invest-

ment shall be made upon the advice and concurrence of the governor and council

of state, and he shall make report of such funds and the investment thereof to

the general assembly biennially.

191.3, c. 90. s. 33.

38. Action for indemnity. Any person who, without negligence on liis part,

sustains loss or damage or is deprived of land, or of any estate or interest therein,

through fraud or negligence or in consequence of any error, omission, mistake,

misfeasance, or misdescription in any certificate of title or in any entry or mem-
orandum in the registration book, and who, by the provisions of this chapter, is

barred or in any way precluded from bringing an action for the recovery of

such land or interest or estate therein or claim upon same, may bring an action

in the superior court of the county in which the land is situate for the recovery

of compensation for such loss or damage from the assurance fund. Such action

shall be against the state treasurer and all other persons who may be liable for

the fraud, negligence, omission, mistake or misfeasance; but if such claimant

has the right of action or other remedy for the recovery of the land, or of the
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estate or interest therein, or of the claim upon same, he shall exhaust such

remedy before resorting to the assurance fund.

191.3, c. 90, s. 34.

39. Satisfaction by third person or by treasurer. If there are defendants

other than the state treasurer, and judgment is rendered in favor of the plaintiff

and against the treasurer and some or all of the other defendants, execution

shall first be issued against the other defendants, and if such execution is

returned imsatisfied in whole or in part, and the officer returning the same shall

certify that it cannot be collected from the property and effects of the other

defendants, or if the judgment be against the treasurer only, the clerk of the

court shall certify the amount due on the execution to the state auditor, who
shall issue his warrant therefor upon the state treasixrer, and the same shall be

paid. In all such cases the treasurer may employ counsel who shall receive

reasonable compensation for his services from the assurance fund.

191.3. c. 90, s. 35.

40. Payment by treasurer, if assurance fund insufficient. If the assur-

ance fund shall be insufficient at any time to meet the amount called for by any

such certificate, the treasurer shall pay the same from any funds in the treasury

not otherwise appropriated ; and in such case any amount thereafter received

by the treasurer on account of the assurance fund shall be transferred to the

general funds of the treasury imtil the amount advanced shall have been paid.

1913. c. 90, s. 36.

41. Treasurer subrogated to rights of claimant. In every case of payment
by the treasurer from the assurance funds under the provisions of this chapter

the treasurer shall be subrogated to all the rights of the plaintiff against all

and every other person or property or securities to a trustee, or by the improper

exercise of any power of sale in benefit of the assurance fund.

1913, c. 90, s. 37.

42. Assurance fund not liable for breach of trust; limit of recovery. The
assurance fund shall not be liable to pay any loss, damage or, deprivation occa-

sioned by a breach of trust, whether expressed, constructive or implied, by any
registered owner who is a trustee, or by the improper exercise of any power of

sale in a mortgage or deed of trust. Nor shall any plaintiff recover as com-

pensation under the provisions of this chapter more than the fair market value

of the land at the time when he suffered the loss, damage or deprivation thereof.

1913. c. 90, s. 38.

43. Statutes of limitation. Action for compensation from the assurance

fund shall be begun within three years from the time the cause of action accrued.

In cases of infancy or other disability now recognized by law, persons under such

disability shall have one year after the removal of such disability within which

to begin the action.

1913. c. 90, s. .39.



CHAPTER 48

LIBEL AND SLANDER

1. Libel against newspaper ; notice before action.

2. Effect of publication in good faith and retraction.

3. Anonymous communications.
4. Charging innocent woman with incontinency.

1. Libel against newspaper; notice before action. Before any action either

civil or criminal, is brought for the publication, in a newspaper or periodical,

of a libel, the plaintiff or prosecutor shall at least five days before instituting

such action serve notice in writing on the defendant specifying the article and
the statements therein which he alleges to be false and defamatory.

Rev., s. 2012 : 1901, c. 557.

2. Effect of publication in good faith and retraction. If it appears upon
the trial that said article was published in good faith, that its falsity was due to

an honest mistake of the facts, and that there were reasonable grounds for

believing that the statements in said article were true, and that withii> ten days

after the service of said notice a full and fair correction, apology and retraction

was published in the same editions or corresponding issues of the newspaper or

periodical in which said article appeared, and in as conspicuous place and type

as was said original article, then the plaintiff in such ease, if a civil action, shall

recover only actual damages, and if, in a criminal proceeding, a verdict of

"guilty" is rendered on such a state of facts, the defendant shall be fined a

penny and the costs, and no more.

Rev., s. 201.3 ; 1901, c. 557.

3. Anonymous communications. The two preceding sections shall not apply

to anonymous communications and publications.

Rev., s. 2014 ; 19(31, c. 557, s. 3.

4. Charging innocent woman with incontinency. Whereas, doubts have arisen

whether actions of slander can be maintained against persons who may attempt,

in a wanton and malicious manner, to destroy the reputation of innocent and
unprotected women, whose very existence in society depends upon the unsullied

purity of their character, therefore any words written or spoken of a woman,
which may amount to a charge of incontinency, shall be actionable.

Rev., s. 2015: Code. s. 3763; R. C, c. 106: 1808, c. 478.

Note. For criminal libel and slander, see Crimes and Punishments, Art. ].">.



CHAPTER 49

LIENS

Art. 1. Mechaxics', Laboreks' and Materialmens' Liens.

1. On buildings and property, real and personal.

2. Buildings on married woman's land.

3. On personal property repaired.

4. Laborer's lien on lumber and its products.

Art. 2. Subcontractors', etc., Liens and Rights Against Owners.

5. Lien given subcontractors, etc., on real estate.

6. Notice to owner ; liability.

7. Statement of contractftr'.s indebtedness to be furnished to owner ; effect.

8. Laborer, etc.. may furnish statement of claim to owner ; effect.

9. Sums due by statement to constitute lien.

10. Where sums due contractor from owner insufficient; payment pro rata.

10a. Contractor failing to furnish statement or not applying owner's payments to

laborer's claims misdemeanor.
11. Laborer for railroad contractor may sue company ; conditions of action.

12. Contractor on municipal building to give bond ; action on bond.

Art. 3. Liens on Vessels.

13. For towage and for supplies at home port.

14. For labor in loading and unloading.
15. Filing lien ; laborer's notice to master.
16. Enforcement of lien.

17. Judgment against contractor binds master and vessel.

18. Liens not to exceed amount due contractor.
19. Owner to see laborers paid.

20. Owner may refuse to settle with contractor till laborers paid.

21. Owner may pay orders for wages.
22. Laborer's right of action against owner.
22a. Stevedore's false oath punishable as perjury.
23. Contractors for loading vessels to be licensed.

24. Tax and bond on procuring license.

Art. 4. WAREiiorsE Storage Liens.

25. Liens on goods stored for charges.
26. Enforcement by public sale.

Art. 5. Liens of Hotel. Boarding and Lodging House Keeper.

27. Lien on baggage.
28. Baggage may be sold.

29. Notice of sale.

Art. 6. Liens of Livery Starle Keepers.

30. Lien for ninety days keep on animals in possession.

31. Enforcement by public sale.

32. Notice of sale to owner.

Art. 7. Liens on Colts. Calves and Pigs.

•33. Season of sire a lien.

34. Colts, etc., not exempt from execution for season price.

Art. 8. Perfecting, PLnforcing and Discharging Liens.

35. Claim of lien to be filed
;
place of filing.

36. Time of filing notice.

37. Date of tiling ttxes priority.

38. Laborer's crop lien dates from work begun.
39. Duly filed claims of prior creditors not affected.

40. Action to enforce lien.

41. When attachment available to plaintiff.
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42. Defendant entitled to counterclaim.
43. Execution.
44. No .justice's execution against land.

45. Discharge of liens.

Art. 9. Agricultural Lie.xs for Advances.

46. Lien on crops for advances.
47. Contract for advances by mortgagor in possession.
48. Price to be charged for articles advanced limited.

49. "Cash prices" defined and determined.
50. Person advanced not estopped by agreement.
51. Commission in lieu of interest, where advance in money.
52. Disposition of commission, where advance by credit union.
53. Purchasers for value protected.

54. Crop seized and sold to preserve lien.

55. Lienor's claim disputed
;
proceeds of sale held ; issue made for trial.

56. Local : Short form of liens.

57. Local : Rights on lieuee's failure to culii\ate.

58. Local : Commissioners to furnish blank records.

Akt. 1. Mechanics', Laborers' and MxIteeiat/ajex's Liens

1. On buildings and property, real and personal. Every building built,

rebuilt, repaired or improved, together with the necessary lots on which such

building is situated, and every lot, farm or vessel, or any kind of property, real

or personal, not herein enumerated, shall be subject to a lien for the payment
of all debts contracted for work done on the same, or material furnished.

Uev.. s. 2016: Code. s. 1781; 1901, c. 617; 1869-70, c. 206, s. 1.

2. Buildings on married woman's land. The preceding section applies to

the property of married w^oman when it appears that such building was built

or repaired on her land with her consent or procurement. In such case she

shall be deemed to have contracted for such improvements.

Rev., s. 2016; Code, s. 1781; 1869-70, c, 206; 1901, c. 617.

3. On personal property repaired. Any mechanic or artisan who makes,

alters or repairs any article of personal property at the request of the owner or

legal possessor of such property, has a lien on such property so made, altered or

repaired for his just and reasonable charge for his work done and material fur-

nished, and may hold and retain possession of the same until such just and
reasonable charges are paid; and if not paid for within thirty days, if it does

not exceed fifty dollars, or within ninety days if over fifty dollars, after the

work was done, such mechanic or artisan may proceed to sell the property so

made, altered or repaired at public auction, by giving two weeks public notice of

such sale by advertising in some newspaper in the county in which the work
may have been done, or if there is no such newspaper, then by posting up notice

of such sale in three of the most public places in the county, town or city in

which the work was done, and the proceeds of the said sale shall be applied first

to the discharge of the said lien and the expenses and costs of keeping and sell-

ing such property, and the remainder, if any, shall be paid over to the owner
thereof.

Rev., s, 2017; (Vide, s. 17.s:! : 1869-70. c. 206. s. .",.

4. Laborer's lien on lumber and its products. Every person doing the work
of cutting or sawing logs into lumber, getting out wood pulp, acid wood or tan
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bark, has a lien upon the said lumber for the amount of wages due them, and the

said lien shall have priority over all other claims or liens upon said lumber,

except as against a purchaser for full value and without notice thereof: Pro-

vided, any such laborer whose wages for thirty or less number of days per-

formed are due and unpaid shall file notice of such claim before the nearest

justice of the peace in the county in which said work has been done, stating the

number of days of labor performed, the price per day, and the place where the

lumber is situate, and the person for whom said labor was performed, which said

statement shall be signed by the said laborer or his attorney, and the said

laborer shall also give to the owner thereof, within five days after the lien has

been filed with the justice of the peace, as aforesaid, a copy of said notice as filed

with the said justice of the peace. If the owner cannot be located, that notice

shall be given by attaching said notice on the logs or lumber, wood pulp, acid

wood or tan bark upon which the labor sued for was performed, and any person

buying said lumber or logs, wood pulp, acid wood or tan bark after such notice

has been filed with the nearest justice of the peace, shall be deemed to have

bought the same with notice thereof, but no action shall be maintained against

the owner of said logs or lumber, wood pulp, acid wood or tan bark or the

purchaser thereof under the provisions of this section unless same is com-

menced within thirty days after notice is filed with the justice of the peace by

such laborer, as above provided."

1913, c. 150, s. 6.

Art. 2. Subcontractors', etc., Ltens a-\d Eights Aciaixs'j-

Owners

5. Lien given subcontractors, etc., on real estate. All subcontractors and
laborers who are employed to furnish or who do furnish labor or material for

the building, repairing or altering any house or other improvement on real

estate, have a lien on said house and real estate for the amount of such labor done
or material furnished, which lien shall be preferred to the mechanics' lien now
provided by law, when notice thereof shall be given as hereinafter provided,

which may be enforced as other liens in this chapter, except where it is other-

[
wise provided ; but the sum total of all the liens due subcontractors and material

[men shall not exceed the amount due the original contractor at the time of notice

[given.

Rev., s. 2019: Code. ss. 1801, 1S0.3 : 1880, c. 44, ss. 1, -3.

6. Notice to owner; liability. Any subcontractor, laborer or material man,
[who claims a lien as provided in the preceding section, may give notice to the

[owner or lessee of the real estate who makes the contract for such building or

improvement at any time before the settlement with the contractor, and if the

said owner or lessee refuses or neglects to retain out of the amount due the said

contractor under the contract as much as is due or claimed by the subcontractor,

iborer or material man, the subcontractor, laborer or material man may pro-

seed to enforce his lien, and after such notice is given, no payment to the con-

[^tractor shall be a credit on or discharge of the lien herein provided.

Ilex., s. 2020; Code. s. 1802: 1880. c. 44, s. 2.
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7. Statement of contractor's indebtedness to be furnished to owner; effect.

When any contractor, architect or other person makes a contract for building,

altering or repairing any building or vessel, or for the construction or repair

of a railroad, with the owner thereof, it is his duty to furnish to the owner or

his agent, before receiving any part of the contract price, as it may become due,

an itemized statement of the amount owing to any laborer, mechanic or artisan

employed by such contractor, architect or other person, or to any person for

materials furnished, and upon delivery to the owner or his agent of the item-

ized statement aforesaid, it is the duty of the owner to retain from the money
then due the contractor a sum not exceeding the price contracted for, which will

be sufficient to pay such laborer, artisan or mechanic for labor done, or such

person for material furnished, which said amount the owner shall pay directly

to the laborer, mechanic, artisan or person furnishing materials. The owner
may retain in his hands until the contract is completed, such sum as may have

been agreed on between him and the contractor, architect or other person

employing laborers, as a guaranty for the faithful performance of the contract

by such contractor. When such contract has been performed by the contractor

such fund reserved as a guaranty shall be liable to the payment of the sum due

the laborer, mechanic or artisan for labor done, or the person furnishing the

materials as hereinbefore provided.

Kcv.. s. 2021 : 1SS7. e. 07 : 1891. c. 20.". ; 1891), c. 3.35 : 190.3. c. 478.

8. Laborer, etc., may furnish statement of claim to owner; effect. Any
laborer, mechanic, artisan or person furnishing materials may furnish to such

owner or his agents before he shall have paid the contractor an itemized state-

ment of the amount owing to such laborer, mechanic or artisan employed by said

contractor, architect or other person for work or labor on such building, vessel

or railroad, and any person may furnish to such owner or his agents an itemized

statement of the amount due him for materials furnished for such purposes.

Upon the delivery of such notice to such owner or his agent the person giving

such notice is entitled to all the liens and benefits conferred by law in as full

and ample a manner as though the statement was furnished by the contractor,

architect or such other person. And after the notice herein provided is given,

no payment to the contractor shall be a credit or a discharge of the lien herein

provided.

Itcv.. s. 2021 : 1887, c. 67: 1891. c. 20.3; 1899. o. .3.3.5: 1903. c. 478; 1913, e. 15f>. s. 4.

9. Sums due by statement to constitute lien. The sums due to the laborer,

mechanic or artisan for labor done, or due the person furnishing materials, as

shown in the itemized statement rendered to the owner, shall be a lien on the

building, vessel or railroad built, altered or repaired, without any lien being-

filed before a justice of the peace or the superior court.

Key., s. 2022 ; 1887, c. 07, s. 2.

10. Where sums due contractor from owner insufficient; payment pro rata.

If the amount due the contractor by the owner is insufficient to pay in full the

laborer, mechanic or artisan, for his labor, and the person furnishing materials

for materials furnished, it is the duty of the owner to distribute the amount
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pro rata among the several claimants, as shown by the itemized statement fur-

nished the owner, or of which notice has been given the owner by the claimant.

Rev., s. 202.3 ; 18S7, c. 67, s. .3 ; 1913. c. 150, s. 5.

10a. Contractor failing to furnish statement or not applying owner's pay-

ments to laborer's claims misdemeanor. If any contractor or architect shall

fail to furnish to the owner an itemized statement of the sums due to every one

of the laborers, mechanics or artisans employed by him, or the amount due for

materials, before receiving any part of the contract price, he shall be guilty of

a misdemeanor. If any contractor shall fail to apply the contract price paid

him by the owner or his agent to the payment of bills for labor and material,

he shall be guilty of a misdemeanor and upon conviction thereof shall be fined

or imprisoned, or both, at the discretion of the court.

Rev., s. 3663 : 1887, c. 67, s. 4 : 1913, c. 150. s. 8.

11. Laborer for railroad contractor may sue company; conditions of action.

As often as any contractor for the construction of any part of a railroad which

is in progress of construction is indebted to any laborer for thirty or less number
of days labor performed in coustmcting said road, or is indebted for more than

thirty days to any person furnishing material for the construction of said road,

such laborer or material man may give notice of such indebtedness to said com-

pany in a manner herein provided, and said company shall thereupon become

liable to pay such laborer or material man the amount so due for labor or

material, and action may be maintained against said company therefor. Sucli

notice shall be given by said laborer to said company within twenty days after

the performance of the number of days labor for which the claim is made, and
such notice shall be given by the material man to said company within thirty

days after the materials have been furnished. Such notice to be given by the la-

borer shall be in writing and shall state the amount and number of days labor

and the time when the labor was performed for which the claim is made, and the

name of the contractor from whom due, and shall be signed by such laborer or

his attorney ; and such notice of the material man shall be in writing and shall

state the amount of material furnished and when furnished, and the name of

the contractor to whom furnished and by whom due, and shall be signed by such

material man or his attorney. The notice shall be served on an engineer, agent

or superintendent employed by said company having charge of the section of

road on which such labor was performed or material furnished, personally or

by leaving the same at the office or usual place of business of said engineer,

agent, or superintendent, with some person of suitable age. But no action

shall be maintained against any company under the provisions of this section

unless the same is commenced within ninety days after notice is given to the

company by such laborer or material man as above provided.

Rev., s, 2018; Code, s. 1942; 1871-2, c. 1.38, s. 12; 1913, c. 150, s. 1.

12. Contractor on municipal building to give bond; action on bond. Every
county, city, town or other municipal corporation which lets a contract for the

building, repairing or altering any building, public road, or street, shall require

the contractor for such work (when the contract price exceeds five hundred
» dollars) to execute bond with one or more solvent sureties before beginning any



12 LlEIsTS—Airr. 2 Ch. 49

work under said contract, payable to said county, city, town or other munici-

pal corporation, and conditioned for the payment of all labor done on and
material and supplies furnished for the said work. The amount of the said

bond to be given by said contractor shall be equal to the contract price up to

two thousand dollars, and when the contract price is between two and ten

thousand dollars the amount of said bond shall be two thousand dollars plus

thirty-tive per cent of the excess of the contract price over two thousand dollars

and under ten thousand ; when the contract is over ten thousand dollars, the

amount of the said bond shall be two thousand dollars plus twenty-tive per cent

of the excess of the contract price over the sum of two thousand dollars. If

the official of the said county, city, town or other miinicipal corporation, whose
duty it is to take said bond, fails to require the said bond herein provided to be

given, he is guilty of a misdemeanor. Any laborer doing work on said building

and material man furnishing material therefor and used therein, has the right

to sue on said bond, the principal and sureties thereof, in the courts of this

state having jurisdiction of the amount of said bond, and any number of laborers

or material men whose claims are unpaid for work done and material furnished

in said building, have the right to join in one suit upon said bond for the

recovery of the amounts due them respectively.

1913, 0. 150, s. 2: 1915, c. 191. s. 1.

AiiT. '>. LiExs ox Vessels

13. For towage and for supplies at home port. Every vessel, boat, scow,

lighter, tlat, raft or other water craft is subject to a lien for the payment of

towage done by any steamboat or tug boat ; and every vessel and boat is subject

to a lien for debts due for materials and supplies furnished to such vessel

or boat in her home port. These liens shall be filed and enforced as is provided

for other liens.

Rev., s. 2(>40; 1893, o. 357; 1909, e. 147.

14. For labor in loading and unloading. Every vessel, her tackle, apparel

and furniture is subject to a lien for all labor done by contractors or others in

loading or discharging the cargo of such vessel, and also for all labor done by
any subcontractor or laborer employed in discharging or loading any such vessel,

when such labor is done under contract with a contractor or stevedore who may
be employed by the master, agent or owner of such vessel.

Rev., s. 2041: Code. i?. 1804; 1881, c. 356, s. 1.

15. Filing lien; laborer's notice to master. The liens provided for in the

preceding sections shall be filed as is provided for other liens. The subcon-

tractor or laborer may give, notice to the master, agent or owner of such vessel,

tliat the contractor or stevedore is or will become indebted to him. It shall

then be tlie duty of such master, agent or owner of such vessel to retain out of

the amount due to such contractor or stevedore under his contract, as much as

is due or claimed by the person giving the notice, and after such notice is given

no payment to the contractor or stevedore shall be a credit on or a discharge of

the lien herein provided.

Rev., f?. 2042 ; Code, s. 1805 ; 1881, c. 356, s. 2.
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16. Enforcement of lien. The enforcement of such lieu shall be by summons
against the contractor or stevedore, and also against the master, agent or oAvner

of such vessel, who made the contract with such contractor or stevedore, if over

two hundred dollars, to be issued by the clerk of the superior court, and if

under two hundred dollars, by a justice of the peace.

Rev., s. 2043 ; Code, s. 1806 ; 1881, c. 356. s. 3.

17. Judgment against contractor binds master and vessel. The judgment

against the contractor or stevedore shall also be a judgment against the master,

agent or owner of such vessel, and also against such vessel itself, her tackle,

apparel and furniture, which shall be seized, held and sold under execution for

the satisfaction of such judgment.

Rev., s. 2044 ; Code, s. 1807 ; 1881 , c. 356. s. 4.

18. Liens not to exceed amount due contractor. The sum total of all the liens

due to different subcontractors and laborers, performed for any contractor or

stevedore under any contract with any master, agent or owner of any vessel,

shall not exceed the amount due to the contractor or stevedore at the time of

notice given to the owner, agent or master, or the amount due to the contractor

or stevedore at the time of the service of summons upon the master, agent or

owner when no notice has been given.

Rev., s. 2045; Code, s. 1808; 1881. c. .356, s. 5.

19. Owner to see laborers paid. In all cases where steamships or vessels of

any kind are loaded or unloaded or where any work is done in or about the same
by the contractors to do the same known as stevedores or "boss stevedores," who
in doing the same employ laborers to assist or do the work by the hour, day, week
or month, it is the duty of the owner or agent of the vessel to see that the

laborers employed in or about the same by the stevedore, contractor or "boss

stevedore" are fully paid the wages that may be due such laborer before he

makes final settlement with the contractor, stevedore or "boss stevedore."

Rev., s. 2046 ; 1887. c. 145, s. 1.

20. Owner may refuse to settle with contractor till laborers paid. Any owner
or agent referred to in the preceding section may refuse final settlement with

the "boss stevedore" or contractor until he or they satisfy the said owner or

agent, by written oath if necessary, that the same has been done.

Rev., s. 2047 ; 1887. c. 145. s. 2.

21. Owner may pay orders for wages. It is lawful for tlie owner or agent

of such vessel to pay off from time to time such orders for wages as may be due
and given therefor in favor of the laborers by the contractor or stevedore, which
on final settlement may be deducted from the contract price.

Rev., s. 2048 ; 1887. e. 145. s. 3.

22. Laborer's right of action against owner. Any owner or agent of such

vessel who neglects or refuses to comply with the preceding provisions is liable'

to such laborer in a civil action for the amount of the wages so due him by tlie

contractor, stevedore or "boss stevedore."

Rev., s. 2049; ]887. e. 145. s. 4.
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22a. Stevedore's false oath punishable as perjury. If any contractor, steve-

dore or boss stevedore shall make any false oath or false representation with

intent to wrong, cheat or defraud any laborer in violation of the four preceding

sections he shall be guilty of a misdemeanor, and on conviction thereof shall

be punished as is now prescribed by law for perjury.

IU>v., s. -Ml?, ; 1887. c. 145. s. 5.

23. Stevedores to be licensed; omission misdemeanor. No person shall engage

in the business of loading or unloading vessels upon contract, nor shall any
person solicit or make any contract for himself or for any other person to load or

unload any vessel either by day's work or by the job, without having previ-

ously obtained a license therefor, in the manner provided by law for other

licenses for trades and occupations. Any person violating the provisions of this

section shall be guilty of a misdemeanor and shall be fined or imprisoned at the

discretion of the court.

Rev., ss. 2050. ;;T!)1 : IS'.Jl. c. 450; IS!)!), c. .")!)5.

24. Tax and bond on procuring license. Before the sheriff:' shall issue the

said license the applicant shall pay to the sheriff an annual tax of fifty dollars,

and shall execute a bond with two or more approved sureties in the sum of two
thousand dollars, payable to the state of North Carolina, and conditioned for

the faithful performance of his duties and the due and lawful payment of all

sums due to laborers assisting in the work of loading or unloading any vessels

upon wliich the applicant may be engaged. And every bond so taken shall be

renewed annually, and shall be filed with and preserved by the register of deeds

in trust for every person that shall be injured by the breach of his contracts,

who may severally bring suit" thereon for the damages by each one sustained.

Rev., s. 2051 ; 1891. c. 450.

Art. 4. Wakehofse Stor.vge Lieks

25. Liens on goods stored for charges. Every person, firm or corporation

who furnishes storage room for furniture, tobacco, goods, wares or merchandise

and makes a charge for storing the same, has the right to retain possession of

and a lien upon all furniture, tobacco, goods, wares or merchandise until such

storage charges are paid.

1913. c. 192. s. 1 : 1915, c. 190. s. 1.

26. Enforcement by public sale. If such charges are not paid within ten

days after they become due then such person, firm or corporation is authorized

to sell said furniture, tobacco, goods, wares or merchandise at the county court-

house door, after first advertising such sale for ten days at said courthouse door

and three other public places in said county, or in some newspaper published in

said county where the goods or tobacco are stored, and out of the proceeds of

such sale to pay the costs and expenses of sale and all costs and charges due for

storage, and the surplus, if any, pay to the owner of such furniture, tobacco,

goods, wares or merchandise.

1913. c. 192, ,s. 2 : 1915, c. 190, s. 2.
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Art. 5. Liens of Hotel, Boakdikg- axd Lodging-house Keeper

27. Lien on baggage. Every hotel; boarding-house keeper and lodging-house

keeper who furnishes board, bed or room to any person has the right to retain

possession of and a lien upon all baggage or other property of such person that

may have been brought to such hotel, boarding-house or lodging house, until

all reasonable charges for such room, bed and board are paid.

Rev., s. 20.S7 : 1S99, c. 645, s. 1 ; 1917, c. 26, s. 1.

28. Baggage may be sold. If such charges are not paid within ten days

after they become due then the hotel, boarding-house or lodging-house keeper

is authorized to sell said baggage or other property at the courthouse door, after

first advertising such sale for ten days at said courthouse door and three other

public places in the county, and out of the proceeds of sale to pay the costs and
expenses of sale and all costs and charges due for said board, bed or room, and
the surplus, if any, pay to the owner of said baggage or other property.

Rev., s. 20.38: 1899. c. 645, s. 2; 1917, c. 26, s. 2.

29. Notice of sale. Written notice of such sale shall be served on the owner
of such baggage or other property ten days before such sale, if he is a resident

of the state ; but if he is a nonresident of the state, or if his residence is unknown,
the publication of such notice for ten days at the courthouse door and three

other public places in the county shall be sufficient service of the same.

Rev., s. 2<I39 ; 1887, c. 645. s. 3.

Art. 6. • Liens of Livery-stable Keepers

30. Lien for ninety days keep on animals in possession. Every keeper of

livery, sale, or boarding stables has a lien upon and the right to retain tlie

possession of every horse, mule, or other animal belonging to the owner or per-

son contracting for the board and keep of any horse, mule, or other animal, for

any and all unpaid amounts due for board of any horse, mule, or other animal.

This lien shall not attach for amounts accruing for a longer period than ninety

days from the reception of such property or from the last full settlement; nor

does this lien apply if the property is removed from the possession of said

keeper of said livery, sale, or boarding stable.

1911, c. 141, s. 1.

31. Enforcement by public sale. If such charges are not paid within fifteen

days after they become due and demand is made for the same, then the keeper

of such livery, sale or boarding stable is authorized to sell the property at the

county courthouse door, after first advertising said sale for ten days at the

county courthouse door and three other public places in said county, and out of

the proceeds of such sale to pay the costs and charges due for the board and keep

of said horse, mule, or other animal, including the charges for keeping said

animal until said sale, and the surplus, if any, pay to the owner of said animal.

1911, c. 141, s. 2.

32. Notice of sale to owner. Written notice of such sale shall be served on
the owner of such horse, mule, or other animal ten days before such sale, if he
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is a resident of the state ; but if he be a nonresident of the state, or if his residence

is unknown, the publication of such notice for ten days at the county courthouse

door and three other public places in the county shall be sufficient service of the

same.

1911. c. 141, s. 3.

Aet. 7. LiExs o]sr Colts, Caia'es and Pigs

33. Season of sire a lien. In all cases where the owner, or any agent for

or employee of the owner, of any mare, jennet, cow or sow, turns the same to

a studliorse, jack, bull, or boar, for the purpose of raising colts, calves, or pigs,

the price charged for the season of the studhorse, jack, biill, or boar, constitutes

a lien on the colt, calf, or pigs, until the price so charged for the season is paid.

Kpv.. s. 2024: Code, s. 1797; 1885, c. 72; 1887, c. 14; 1872-.3, c. 94, s. 1; 1915, c. 18, s. 1.

34. Colts, etc., not exempt from execution for season price. The colt, calf,

or pigs, shall not be exempt from execution for the payment of said season price

by reason of the operation of the personal propertj^ exemption : Provided, the

person claiming such lien institutes action to enforce the same within twelve

months from the foaling of the colt, dropping the calf, or farrowing of the pigs.

Rev., s. 2025 : Code, s. 1798 ; 1885. c. 72 ; 1872-.S. c. 94, s. 2 ; 1879. c. 47 ; 1915, c. 18 ; 1917,

c. 229.

Art. 8. Perfecting, Enforcing and Di^chargixg Liens

35. Claim of lien to be filed; place of filing. All claims against personal

property, of two hundred dollars and under, may be filed in the office of the

nearest justice of the peace ; if over two hundred dollars or against any real

estate or interest therein, in the office of the superior court clerk in any county

where the labor has been performed or the materials furnished; but all claims

shall be filed in detail, specifying the materials furnished or labor performed,

and the time thereof. If the parties interested make a special contract for

such labor performed, or if such material and labor are specified in writing, in

such cases it shall be decided agreeably to the terms of the contract, provided

the terms of such contract do not affect the lien for such labor performed or

materials furnished.

Rev., s. 2026; Code, s. 1784; 1869-70, c. 206, s. 4; 1876-7. c. 53. s. 1.

Note. Foi- local vai-intion as to .iustice's jurisdiction in .Johnston County, see 1907, c. 148,

36. Time of filing notice. Notice of lien shall be filed, as hereinbefore pro-

vided, except in those cases where a shorter time is prescribed, at any time

within six months after the completion of the labor or the final furnishing of

the materials, or the gathering of the crops.

Rev., s. 2028; Code, s. 1789; 1868-9. c. 117. s. 4; 187(>-7. c. 53, s. 2; 1881, c, 65; 1883, c.

101 ; 1909, c, .32 ; 1913, c. 150, s. 7.

37. Date of filing fixes priority. The liens created and established by this

chapter shall be paid and settled according to tlie ])riority of the notice of the

lien filed with the justice or the clerk.

Itev.. s. 20;?5: Code, s. 1792; 1868-9, c. 117, s. 11.

I
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38. Laborer's crop lien dates from work begun. The lien for work on crops

given by this chapter shall be preferred to every other lien or incumbrance

which attached to the crops subsequent to the time at which the work was com-

menced.

Itev., s. 2034 ; Code, s. 1782 ; 1869-70, o. 206, s. 2.

39. Duly filed claims of prior creditors not affected. Nothing in this chap-

ter shall be construed to affect the rights of any person to whom any debt may
be due for any work done for which priority of claim is filed with the proper

officer.

Rev., s. 20.'W; Code, s. 1786; 1869-70, c. 206, s. 6.

40. Action to enforce lien. Action to enforce the lien created must be com-

menced in the court of a justice of the peace, and in the superior court, according

to the jurisdiction thereof, within six months from the date of filing the notice

of the lien. But if the debt is not due within six months but becomes due

within twelve months, suit may be brought or other proceedings instituted to

enforce the lien in thirty days after it is due.

Rev., s. 2027; Code, ss. 1785, 1790; 1868-9, c. 117, s. 7; 1869-70, c. 206, s. 5; 1876-7, c. 250;
1876-7, e. 251.

41. When attachment available to plaintiff. In all cases where the owner or

employer attempts to remove the crop, houses or appurtenances from the prem-

ises, without the permission, or with the intent to defraud the lienee of his lien,

the claimant may have a remedy by attachment.

Rev., s. 2031; Code, s. 1795; 1868-9, c. 117, s. 14.

42. Defendant entitled to counterclaim. The defendant in any suit to enforce

the lien is entitled to any setoff arising between the contractors during the per-

formance of the contract, or counterclaim allowed by law.

Rev., s. 2032 ; Code, s. 1788 ; 1869-70, c. 206. s. 8.

43. Execution. Upon judgment rendered in favor of the claimant, an exe-

cution for the collection and enforcement thereof shall issue in the same manner
as upon other judgments in actions arising on contract for the recovery of

money only, except that the execution shall direct the officer to sell the right,

title and interest which the owner had in the premises or the crops thereon, at

the time of filing notice of the lien, before such execution shall extend to the

general property of the defendant.

Rev., s. 2029 ; Code. s. 1791 ; 1868-9, c. 117, s. 9.

44. No justice's execution against land. No execution issued by a justice

of the peace, under this chapter, shall be enforced against real estate or any
interest therein, but justices' judgments may be docketed on the judgment
docket of superior court for the purpose of selling such estate or any interest

therein.

Rev., s. 2030; Code, s. 1794; 1868-9. e. 117, s. 1.3.

45. Discharge of liens. All liens created by this chapter may be discharged

as follows

:

1. By filing with the justice or clerk a receipt or acknowledgment, signed by the

claimant, that the lien has been paid or discharged.

43 673
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2. By depositing with the justice or clerk money equal to the amount of the

claim., which money shall be held by said officer for the benefit of the claimant.

3. By an entry in the lien docket that the action on the part of the claimant

to enforce the lien has been dismissed, or a judgment rendered against the claim-

ant in such action.

4. By a failure of the claimant to commence an action for the enforcement
of the lien within six months from the notice of lien filed.

Rev., s. 203.3 ; Code. s. 1793 : 1868-9, c. 117, s. 12.

Art. 9. Agricultural Liens for Advances

46. Lien on crops for advances. If any person makes any advance either in

money or supplies to any person who is engaged in or about to engage in the

cultivation of the soil, the person making the advance is entitled to a lien on the

crops made during the year upon the land in the cultivation of which the advance

has been expended, in preference to all other liens, except the laborer's and land-

lord's liens, to the extent of such advance. Before any advance is made an

agreement in writing for the advance shall be entered into, specifying the amount
to be advanced, or fixing a limit beyond which the advance, if made from time

to time during the year, shall not go ; and this agreement shall be registered in

the office of the register of the county where the person advanced resides within

thirty days after its date.

Rev., s. 2052: Code. s. 1799; 189.".. c. 9; lS(!fi-7. c. 1. s. 1 : 1872-8. c. 133, s. 1.

47. Contract for advances by mortgagor in possession. The preceding sec-

tion shall apply to all contracts made for the advancement of money and sup-

plies, or either, for the purposes herein specified by mortgagors or trustors who
may be in possession of the lands mortgaged or conveyed in trust at the time of

the making of the contract for such advancement of money or supplies, either

in case the debts secured in said mortgage or deed of trust is due or not.

Rev., s. 2053 : 1889, c. 476.

48. Price to be charged for articles advanced limited. In order to be entitled to

the benefits of the lien on crops in favor of landlords and other persons advancing

supplies under the article. Agricultural Tenancies, of the chapter. Landlord and

Tenant, and under the present article, or on a chattel mortgage on crops, such

landlord or person shall charge for such supplies a price or prices of not more
than ten per cent over the retail cash price or prices of the article or articles

advanced, and the said ten per cent shall be in lieu of interest on the debt for

such advances. If more than ten per cent over the retail cash price is charged on

any advances made under the lien or mortgage given on the crop, then the lien

or mortgage shall be null and void as to the article or articles upon which such

overcharge is made. At the time of each sale there shall be delivered to the

purchaser a memorandum showing the cash prices of the articles advanced.

1917, c. 134, s. 1.

49. "Cash prices" defined and determined. In the case of retail merchants,

the retail cash price or prices shall be the regular cash price or prices charged

by the same merchant to cash customers for the same article or articles in like

quantities at the same time. In the ease of advances of supplies by landlords or

674
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other persons not engaged in business as retail merchants, or by retail merchants

who have no regular cash prices, if the prices charged are called into question by
the purchaser the retail cash price or prices of the supplies advanced may be

determined by taking the average between the cash price or prices for the same
class or classes of goods of two neighboring merchants, one selected by the land-

lord or other person making the advance and the other by the one to whom the

advance is made.

1917, c. 134. s. 2.

50. Person advanced not estopped by agreement. No agreement or under-

standing between the parties as to the price or prices to be charged shall work
an estoppel against the person to whom stipplies have been advanced from show-

ing that the price or prices charged were in fact more than ten per cent over

the average retail cash price or prices in that locality at the time the advance or

advances were made. If the price or prices charged by the merchants or land-

lord 'were in fact more than ten per cent then the lien shall be null and void as

to the article or articles upon which such overcharge is made.

1917, c. 134, s. 2.

51. Commission in lieu of interest, where advance in money. Any person,

firm, or corporation, including any bank or credit union, making any advance-

ment in money to any person for the purpose of enabling such person to culti-

vate a crop, and taking as sole security for the advance so made a lien or mort-

gage on the crops to be cultivated and the personal property of the person to

whom the advances are made, may charge, in lieu of interest, a commission of

not more than ten per cent of the amount of money actually advanced : Provided,

that money advanced under the provisions of this section shall be advanced in

installments agreed upon at the time of the contract, and the ten per cent com-

mission herein allowed shall not be deducted, but shall be added to the amount
of money agreed to be advanced.

1917, c. 134, s. 3.

52. Disposition of commission, where advanced by credit union. In case the

money is advanced by a credit union, the funds derived from the ten per cent

commission allowed in the preceding section shall be used to pay such interest

as the union may pay for the money borrowed by it for the benefit of its members,
and to cover losses sustained by the union on account of loans made to members,

and to further cover any reasonable expenses incurred by the union in connec-

tion with the loans made to members, and the balance of said fund shall be

returned to the borrowers at the end of each year.

1917, c. 134, s. 4.

53. Purchasers for value protected. All liens or mortgages made under the

provisions of this article shall be valid for their face value in the hands of pur-

chasers for value and before maturity, even though the charges made are in

excess of those allowed herein ; but in such cases the party to whom the advances

are made has the right to recover from the party making the advances any sum
he may be compelled to pay a third party in excess of the charges allowed by
this act.

1917, c. 134, ss. 5, 6.
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54. Crop seized and sold to preserve lien. If the person making such advances

makes an affidavit before the clerk of the superior court of the county in which

such crops are, that the amount secured by said lien for such advances, or any
part thereof, is due and unpaid, that the person to whom such advances have

been made, or any other person having the said crop in his possession, is about

to sell or dispose of his crop, or in any other way is about to defeat the lien

hereinbefore provided for, accompanied with a statement of the amount then

due, it is lawful for him to issue his warrant, directed to any of the sheriffs

of this state, requiring them to seize the said crop, and, after due notice, sell

the same for cash and pay over the net proceeds thereof, or so much thereof as

may be necessary in the extinguishment of the amount then due. This proceed-

ing shall not affect the rights of landlords or laborers.

Kev., s. 2054; Code, s. ISOO ; 189?,. c. 9; 1866-7, e. 1, s. 2; 1872-3, c. 133, s. 2; 1883, c. 88.

55. Lienor's claim disputed; proceeds of sale held; issue made for trial. If

the person to whom the advances have been made, or who claims an interest in

the crops, within thirty days after such sale has been made, gives notice in writ-

ing to the sheriff, accompanied with an affidavit, to the effect that the amount
claimed is not justly due, it is the duty of the sheriff to hold the proceeds of such

sale subject to the decision of the court upon an issue which shall be made \\p

and set for trial at the next succeeding term of the superior court for the county

in which the person to whom such advances have been made resides.

Rev., s. 20.54 ; Code, s. 1800 : 1866-7, c. 1. s. 2 ; 1872-3, c. 1.33, s. 2 ; 1883, c. 88 ; 1893, c. 9.

56. Local: Short form of liens. For the purpose of creating a valid agri-

cultural lien under the preceding sections for supplies to be advanced and also

to constitute a valid chattel mortgage as additional security thereto, and to

secure a preexisting debt, the following or a substantially similar form shall be

deemed sufficient, and for those purposes legally effective, in the counties of

Alamance, Alleghany, Anson, Ashe, Beaufort, Bladen, Brunswick, Buncombe,
Burke, Cabarrus, Carteret, Caswell, Catawba, Chowan, Columbus, Craven, Cum-
berland, Davie, Davidson, Duplin, Durham, Edgecombe, Forsyth, Gaston, Gates,

Granville, Halifax, Harnett, Hertford, Hyde, Iredell, Johnston, Jones, Lenoir,

Lincoln, Martin, McDowell, Mecklenburg, Moore, Nash, New Hanover, North-

ampton, Onslow, Pender, Pamlico, Person, Pitt, Polk, Richmond, Robeson, Rock-

ingham, Rowan, Rutherford, Sampson, Scotland, Transylvania, Tyrrell, ITnion,

Vance, Wake, Watauga, Washington, Wayne and Wilson

:

North Carolina Comit.v.

Whereas, ha agreed to make advances to

for the purpose of enabling said to cultivate the lands herein-

after described during the .vear 19 the amount of said advances not to exceed
dollars ; and,
Whereas, said is indebted to said in the

further sum of dollars now due; now, th(>ief()i-e. in order to secure the

payment of the same the said do hereby convey to said

all the crops of every description which may be raised

during the year 19 on the following lands in County, North
Carolina. Township, adjoining the lands of

and also the following other property, viz.:

-Vnd if by the day of 19 said fail-
to pay said indebtedness, then said may foreclose this lien as
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provided in section two tliousand and flfty-four or otherwise, and may sell said crops and
other property after ten days notice posted at the couithouse door and three other jmblic

places in said county, and apply the proceeds to the payment of said indebtedness and all

costs and expenses of executing this conveyance, and pay the surplus to said
,

and the said hereby represents that said crops and other property
are the absolute property of and free from incumbrance
Witness hand-- and seal. this the day of , 19
Witness:

owner of the lands described in the foregoing instrument,

in consideration of the advances to be made, as therein provided, do hereby agree to

waive and release my lien as landlord upon said crops to the extent of said advances made
to said

This the day of 19
Witness: (Seal.)

North Carolina County.

The due execution of the foregoing instrument was this day proven before me by the

oath and examination of , the subscribing witness thereto.

This the day of 19
(Seal).

North Carolina County.

The foregoing certificate of a of

County, is adjudged to be correct. Let the instrument with the certificate be registered.

This the day of 19
Clerk Superior Court.

Rev., s. 2055; 1899, cc. 17, 247; 1901, cc. 329, 704; 1903. c. 489; 1905, cc. 226, 319; 1907,

c. 843 ; 1909, c. 532 ; P. L. 1913, c. 49.

57. Local: Rights on lienee's failure to cultivate. If any person in the conn-

ties mentioned in the preceding section, after executing a lien as aforesaid for

advances, fails to cultivate the lands described therein, or does any other act

calculated to impair the security therein given, then the person to whom the lien

was executed is relieved from any further obligation to furnish supplies, and the

debts and advances theretofore made become due and collectible at once, and the

person to whom the instrument was executed may proceed to take possession of,

cultivate and harvest said crops, and to sell the other property described therein.

It is not necessary to incorporate stich power in the instrument, but this section

is sufficient authority for the same. The sale of any property described in any
instrument executed under the provisions of this chapter may be made at any
place in the county where such property is situated after ten days notice pub-
lished at the courthouse door and three other public places in said county.

Rev., s. 2056: 1899. c. 17. s. 3; 1901, c. 329, s. 3.

58. Local: Commissioners to furnish blank records. The board of commis-
sioners of the said counties shall have record books made with the aforesaid forms
printed therein, and the cost of said books and of the printing of said forms,

and of such other said books as may be hereafter required, shall be paid by the

respective counties, and furnished to the register of deeds.

Rev., s. 2057 ; 1899, c. 17, s. 4 ; 1901, c. 329, s. 4.



CHAPTER 50

MARRIAGE
Art. 1. GE^'ERAL Provisions.

1. Requisites of marriage ; solemnization.
2. Capacity to marry.
3. Want of capacity ; void and voidable marriages.
4. Prohibited degrees of kinship.

5. Marriages between slaves validated.

Art. 2. JIarriage License.

6. Solemnization without license unlawful.
7. Penalty for solemnizing without license.

8. License issued by register of deeds.

8a. Obtaining license by false representation, misdemeanor.
9. Form of license.

10. Penalty for issuing license unlawfully.
11. Record of licenses and returns ; originals filed.

12. Penalty for failure to record.

Art. 1. Gexeeal Provisions

1. Requisites of marriage; solemnization. The consent of a male and female

person who may lawfully marry, presently to take each other as husband and
wife, freely, seriously and plainly expressed by each in the presence of the other,

and in the presence of an ordained minister of any religious denomination,

minister authorized by his church, or of a justice of the peace, and the conse-

quent declaration by such minister or officer that such persons are man and
wife, shall be a valid and sufficient marriage : Provided, that the rite of mar-

riage among the Society of Friends, according to a form and custom peculiar to

themselves shall not be interfered with by the provisions of this chapter:

Provided further : marriages solemnized before March 9, 1909, by ministers of the

gospel licensed but not ordained are validated from their consummation.

Rov.. 8. 2081 : Code. s. 1812 : 1871-2, c. 193, s. 3 ; 1909, c. 704, s. 2 ; 1909, c. 897.

2. Capacity to marry. All unmarried male persons of sixteen years, or

upwards, of age, and all unmarried females of fourteen years, or upwards, of

age, may lawfully marry, except as hereinafter forbidden.

Rev., s. 2082 ; Code, s. 1809 ; R. C, c. 68, s. 14 : 1871-2, c. 193.

3. Want of capacity; void and voidable marriages. All marriages between

a white person and a negro or Indian, or between a white person and person

of negro or Indian descent to the third generation, inclusive, or between a

Croatan Indian and a negro, or between a Croatan Indian and a person of negro

descent to the third generation, inclusive, or between any two persons nearer of

kin than first cousins, or between a male person under sixteen years of age and
any female, or between a female person under fourteen years of age and any
male, or between persons either of whom has a husband or wife living at the

time of such marriage, or between persons either of whom is at the time physi-

cally impotent, or is incapable of contracting from want of will or understand-

ing, shall be void : Provided, double first cousins may not marry and : Provided
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further, that no marriage followed by cohabitation and the birth of issue shall

be declared void after the death of either of the parties for any of the causes

stated in this section, except for that one of the parties was a white person, and
the other a negro or Indian, or of negro or Indian descent to the third genera-

tion, inclusive, and for bigamy.

Rev., s. 208;3; Code. s. 1810; R. C, c. 68, ss. 7, 8, 9; 1871-2. c. 193, s. 2; 1887, c. 245;
1917. c. 135.

4. Prohibited degrees of kinship. When the degree of kinship is estimated

with a view to ascertain the right of kinspeople to marry, the half-blood shall

be counted as the whole-blood : Provided, that nothing herein contained shall be

so construed as to invalidate any marriage heretofore contracted in case where

by counting the half-blood as the whole-blood the persons contracting such

marriage would be nearer of kin than first cousins; but in every such case the

kinship shall be ascertained by counting relations of the half-blood as being only

half so near kin as those of the same degree of the whole-blood.

Rev., s. 2084 ; Code, s. 1811 ; 1879, c. 78.

5. Marriages between slaves validated. Persons, both or one of whom were

formerly slaves, who have complied with the provisions of section five, chapter

forty, of the acts of the general assembly, ratified March tenth, one thousand

eight hundred and sixty-six, shall be deemed to have been lawfully married.

Rev., s. 2085; ; Code, s. 1842; 1866, c. 40, s. 5.

Art. 2. Marriage License

6. Solemnization without license unlawful. No minister or officer shall per-

form a ceremony of marriage between any two persons, or shall declare them to

be man and wife, until there is delivered to him a license for the marriage of the

said persons, signed by the register of deeds of the county in which the marriage

is intended to take place, or by his lawful deputy.

Rev., s. 2086 ; Code. s. 1813 ; 1871-2. c. 193, s. 4.

7. Penalty for solemnizing without license. Every minister or officer who
marries any couple without a license being first delivered to him, as required by
law, or after the expiration of such license, or who fails to return such license to

the register of deeds within two months after any marriage celebrated by virtue

thereof, with the certificate appended thereto duly filled up and signed, shall

forfeit and pay two hundred dollars to any person who sues therefor, and he

shall also be guilty of a misdemeanor.

Rev., ss. 2087, 3372; Code, s. 1817; R. C, c. 68, ss. 6, 13; 1871-2, c. 193, s. 8.

8. License issued by register of deeds. Every register of deeds shall, upon
application, issue a license for the marriage of any two persons, if it appears to

him probable that there is no legal impediment to such marriage. Where either

party to the proposed marriage is under eighteen years of age, and resides with
the father, or mother, or uncle, or aunt, or brother, or elder sister, or resides at a

school, or is an orphan and resides with a guardian, the register shall not issue a

license for such marriage until the consent in writing of the relation with whom
such infant resides, or, if he or she resides at a school, of the person by whom said
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infant was placed at school, and under whose custody and control he or she is, is

delivered to him, and such written consent shall be filed and preserved by the reg-

ister. When it appears to the register of deeds that it is probable there is a legal

impediment to the marriage of any person for whom a license is applied he has

power to administer to the person so applying an oath touching the legal capacity

of said parties to contract a marriage.

Rev., s. 208S; Code. s. 1814: 1887. c. 381; 1871-2, c. 193. s. 5.

8a. Obtaining license by false representation, misdemeanor. If any person

shall obtain a marriage license for the marriage of persons under the age of eight-

een years by misrepresentation or false pretenses, he shall be guilty of a misde-

meanor, and upon conviction shall be fined not exceeding fifty dollars, or impris-

oned not exceeding thirty days or both at the discretion of the court.

Rev., s. .3371 : 188.5. c. .".46.

9. Form of license. License shall be in the following or some equivalent form :

To any ordained minister of any religious denomination, minister auttiorized by his

ehurch. or to any ju.stioe of the peace for county: A. B. having applied
to me for a license for the marriage of C. D. (the name of the man to be written in full) of
(here state his residence), aged years (race, as the case may be), the son of (here
state the father and mother, if known : state whether they are living or dead, and their

residence, if known; if any of these facts are not known, so state), and E. F. (write the
name of the woman in full) of (here state her residence), aged years (race, as the
case may be), the daughter of (here state names and residences <(f the parents, if

known, as is required above with respect to the man). (If either of the parties is under
eighteen years of age, the license shall here contain the following:) And the written
consent of G. H., father (or mother, etc.. as the case may be) to the proposed marriage
having been filed with me, and there being no legal impediment to such marriage known
to me. you are hereby authorized, at any time within sixty days from the date hereof, to

celebrate the propdsed marriage at any place within the said county. You are required,
within sixty days after you shall have celebrated such marriage, to return this license to

me at my oftice with your signature subsci'ibed to the certificate under this license, and
with the blanks therein filled according to the facts, under penalty of forfeiting two hun-
dred dollars to the use of any person who shall sue for the same.

Issued this day of , 19 L. M..

Register of Deeds of Couuty.

Every register of deeds shall designate in every marriage license issued the

race of the persons proposing to marry by inserting in the blank after the w^ord

"race" the words "white," "colored" or "Indian" as the case may be. The

certificate shall be filled up and signed by the minister or officer celebrating the

marriage, and also be signed by one or more witnesses present at the marriage,

who shall add to their names their place of residence, as follows

:

I. X. O.. an ordained or authorized minister of (here state to what religious denomina-
tion. ()] justict> of the peace, as the case may be), united in matrimony (here name the

parties), the parties licensed above, on the day of , 19 , at the

house of P. R.. in (here name the town, if any. the township and county), according
to law.
AYitness present at the marriage: N. O.

S. T., of (here give residence).

Rev., s. 2089: Code. s. 1815: 1899, c. 541. ss. 1, 2: 1871-2, c. 193, s. 6: 1909, c. 704, s. 8;
1917, c. 88.

10. Penalty for issuing license unlawfully. Every register of deeds who
knowingly or without reasonable inquiry, personally or by deputy,
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license for the marriage of any two persons to which there is any lawful impedi-

ment, or where either of the persons is under the age of eighteen years, without

the consent required by law, shall forfeit and pay two hundred dollars to any

parent, guardian, or other person standing in loco parentis who sues for the

same.

Rev., s. 2090: Code. s. 1816; 189.5. c. .387; 1901. c. 722; R. C, c. 68, s. 13; 1871-2, c.

193, s. 7.

11. Record of licenses and returns; originals filed. Every register of deeds

shall keep a book (which shall be furnished on demand by the board of county

commissioners of his county) on the first page of which shall be written or

printed

:

Record of marriage licenses and of returns tliereto, for the county of ,

from the day of 19 , to the day of
,

19 , both inclusive.

In said book shall be entered alphabetically, according to the names of the

proposed husbands, the substance of each marriage license and the return there-

upon as follows : The book shall be divided by lines with columns which shall be

properly headed, and in the first of these, beginning on the left, shall be put the

date of issue of the license ; in the second, the name in full of the intended hus-

band, with his residence ; in the third, his age ; in the fourth, his race and color

;

in the fifth, the name in full of the intended wife, with her residence ; in the

sixth, her age ; in the seventh, her race and color ; in the eighth, the name and
title of the minister or officer who celebrated the marriage ; in the ninth, the day
of the celebration ; in the tenth, the place of the celebration ; in the eleventh,

the names of all or at least three of the witnesses who signed the return as present

at the celebration. The original license and return thereto shall be filed and
preserved.

Rev., s. 2091 ; Code. s. ISIS; 1S99. c. 541. s. 3; 1871-2, c. 193, s. 9.

12. Penalty for failure to record. Any register of deeds who fails to record,

in the above manner above prescribed, the substance of any marriage license

issued by him, or who fails to record, in the manner above prescribed, the sub-

stance of any return made thereon, within ten days after such return made,
shall forfeit and pay two hundred dollars to any person who sues for the same.

Rev., s. 2092 ; Code, s. 1819 ; 1871-2. c. 193. s. 10.



CHAPTER 51

MARRIED WOMEN

Art. 1. PowEKS and Liabilities of Married Women.
1. Property of married woman secured to her.

2. Capacity to contract.

3. Capacity to draw checlis.

4. Conveyance or lease of wife's land requires husband's joinder.

5. Husband cannot convey, etc., wife's land without her consent; not liable for his

debts.

6. Capacity to make will.

7. May insure husband's life.

8. Earnings and damages from personal injury are wife's property.
9. Savings from separate property ; liability of husband for income.

10. Contracts of wife with husband affecting corpus or income of estate.

11. Contracts between husband and wife generally ; releases.

12. ^Yife's antenuptial contracts and torts.

1.3. For wife's torts, husband jointly liable.

14. Estate by the curtesy.

15. In actions against wife, husband served and may defend.

16. Discharge of husband from defense ; liability for costs.

Art. 2. Acts Barring Reciprocal Property Rights of Husband and Wife.

17. Divorce a vinculo and felonious slaying a bar.

18. Wife's elopement or divorce a mensa at husband's suit a bar.

19. Husband's living in adultery, etc., or divorce a mensa at wife's suit a bar.

Art. 3. Free Traders.

20. Requisites of writing to make her trader.

21. Writing effective from registration.

22. Certified copy as evidence.

23. Revocation by entry on record and publication.

24. Separation by divorce or deed ; husband iion compos.
25. Abandonment by husband.

Aet. 1. Powers and Liabilities of Married Wo.men

1. Property of married woman secured to her. The real and personal prop-

erty of any female in this state, acquired before marriage, and all property, real

and personal, to which she may, after marriage, become in any manner entitled,

shall be and remain the sole and separate estate and property of such female,

and shall not be liable for any debts, obligations or engagements of her husband,

and may be devised and bequeathed, and, with the written assent of her husband,

conveyed by her as if she were unmarried.

Rev., s. 2093; Const., Art. X, s. 6.

Note. For purchase money mortgage executed by husband alone, see Widows, s. 6,

2. Capacity to contract. Subject to the provisions of section 10 of this chapter,

regulating contracts of wife with husband affecting corpus or income of estate,

every married woman is authorized to contract and deal so as to affect her real

and personal property in the same manner and with the same effect as if she

were unmarried, but no conveyance of her real estate shall be valid -unless made
with the written assent of her husband as provided by section six of article ten

of the constitution, and her privy examination as to the execution of the same

taken and certified as now required by law.

Rev., s. 2094 ; Code, s. 1826 ; 1871-2, c. 193, s. 17 ; 1911, c. 109.
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3. Capacity to draw checks. Bank deposits made by or in the name of a

married woman shall be paid only to her or on her order, and her check, receipt

or acquittance shall be valid in law to fully discharge the bank from any and
all liability on account thereof.

Rev., s. 2095 ; 1891. c. 221, s. 30 ; 1893. c. 344.

4. Conveyance or lease of wife's land requires husband's joinder. No lease or

agreement for a lease or sublease or assignment by any married woman, not

a free trader, of her lands or tenements, or chattels real, to run for more than

three years, or to begin in possession more than six months after its execution,

or any conveyance of any freehold estate in her real property, shall be valid,

unless the same be executed by her and her husband, and proved or acknowl-

edged by them, and her free consent thereto, appear on her examination separate

from her husband, as is now or may hereafter be required by law in the probate

of deeds of femes covert.

Rev., s. 2096 : Code. s. 1834 : 1871-2, c. 193, s. 26.

5. Husband cannot convey, etc., wife's land without her consent; not liable

for his debts. No real estate belonging at the time of marriage to females,

married since the third Monday of November, one thousand eight hundred and
forty-eight, nor any real estate by them subsequently acquired, nor any real

estate acquired on and since the first day of March, one thousand eight hundred
and forty-nine, by femes covert, who were such on the said third Monday of

November, one thousand eight hundred and forty-eight, shall be subject to be

sold or leased by the husband for the term of his own life or any less term of

years, except by and with the consent of his wife, first had and obtained, to be

ascertained and effectuated by deed and privy examination, according to the

rules required by law for the sale of lands belonging to femes covert. And no
interest of the husband whatever in such real estate shall be subject to sale to

satisfy any execution obtained against him ; and every such sale is hereby declared

null and void.

Rev., s. 2097; Code, s. 1840; R. C, c. 56; 1848. c. 41.

6. Capacity to make will. Every married woman lias power to devise and
bequeath her real and personal estate as if she were a feme sole ; and her will

shall be proved as is required of other wills.

Rev., s. 2098 ; Code, s. 1839 ; 1871-2, c. 193, s. 31.

7. May insure husband's life. Any feme covert in her own name, or in the

name of a trustee with his assent, may cause to be insured for any definite time

the life of her husband, for her sole and separate use, and she may dispose of

the interest in the same by will, notwithstanding her coverture.

Rev., s. 2099.

8. Earnings and damages from personal injury are wife's property. The
earnings of a married woman by virtue of any contract for her personal service,

and any damages for personal injuries, or other tort sustained by her, can be

recovered by her suing alone, and such earnings or recovery shall be her sole

and separate property as fully as if she had remained unmarried.

1913, c. 13, s. 1.

683
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9. Savings from separate property; liability of husband for income. The
savings from the income of the separate estate of the wife are her separate

property. But no husband who, during the coverture (the wife not being a free

trader under this chapter), has received, without objection from his wife, the

income of her separate estate, shall be liable to account for such receipt, for any
greater time than the year next preceding the date of a summons issued against

him in an action for such income, or next preceding her death.

Rev., s. 2100 ; Code, s. 18.37 ; 1871-2. c. 193. s. 29.

10. Contracts of wife with husband affecting corpus or income of estate. No
contract between a husband and wife made during coverture shall be valid to

affect or change any part of the real estate of the wife, or the accruing income

thereof, for a longer time than three years next ensuing the making of such con-

tract, or to impair or change the body or capital of the personal estate of the

wife, or the accruing income thereof, for a longer time than three years next

ensuing the making of such contract, unless such contract is in writing, and is

duly proved as is required for conveyances of land ; and upon the examination

of the wife separate and apart from her husband, as is now or may hereafter be

required by law in the probate of deeds of femes covert, it shall appear to the

satisfaction of such officer that the wife freely executed such contract, and freely

consented thereto at the time of her separate examination, and that the same is

not unreasonable or injurious to her. The certificate of the officer shall state

his conclusions, and shall be conclusive of the facts therein stated. But the

same may be impeached for fraiid as other judgments may be.

Rev., s. 2107 : Code, s. 1835 ; 1871-2, c. 193, s. 27.

11. Contracts between husband and wife generally; releases. Contracts be-

tween husband and wife not forbidden by the preceding section and not incon-

sistent with public policy are valid, and any persons of full age about to be

married, and, subject to the preceding section, any married persons may release

and quitclaim dower, tenancy by the curtesy, and all other rights which they

might respectively acquire or may have acquired by marriage in the property of

each other ; and such releases may be pleaded in bar of any action or proceeding

for the recovery of the rights and estates so released.

Rev., s, 210S: t\ide, s. IS.'K! ; 1871-2, c. 193, s. 28.

12. Wife's antenuptial contracts and torts. The liability of a feme sole for

any debts owing, or contracts made or damages incurred by her before her mar-

riage shall not be impaired or altered by such marriage. No man by marriage

shall incur any liability for any debts owing, or contracts made, or for wrongs

done by his wife before the marriage.

ReA-.. ss. 2101, 2106 ; Code, ss. 1822. 1823 : 1871-2. e. 193, s.«. 13. 14.

13. For wife's torts, husband jointly liable. Every husband living with his

wife is jointly liable with her for all damages accruing from any tort committed

by her and for all costs and fines incurred in any criminal proceeding against her.

Rev., s. 210.5; Code, s. 1833; 1871-2, e. 193, ,s. 2.5.

14. Estate by the curtesy. Every man who has married, or shall marry a

woman, and by her has issue born alive, shall, after her death intestate as to the
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lands, tenements and hereditaments hereinafter mentioned, be entitled to an

estate as tenant by the curtesy during his life, in all the lands, tenements and

hereditaments whereof his said wife was beneficially seized in deed during the

coverture, wherein the said issue was capable of inheriting, whether the said

seizin was of a legal or of an equitable estate ; except that when the wife has

obtained a divorce a mensa et thoro, and is not living with her liusband at her

death, or when the husband has abandoned his wife, or has maliciously turned

her out of doors, and they are not living together at her death ; or if the hus-

band has separated himself from his wife, and is living in adultery at her death,

he shall not be tenant by the curtesy of her lands, tenements and hereditaments.

Rev., s. 2102 ; Code. s. 1838 ; 1871-2. c. 198. s. .'50.

15. In actions against wife, husband served and may defend. In all actions

brought against a married woman, who is not a free trader (as hereinafter

provided for), the summons shall be served upon the husband also, and on mo-

tion to the court in which the action is pending, he may be allowed, with her

consent, to defend the same in her name and behalf, but no judgment shall be

.given against him, upon any liability claimed against her arising before the

marriage or upon any contract made by her alone after her marriage.

Rev., s. 210.3; Code, s. 1824; 1S71-2, c. 193. s. 1.5.

16. Discharge of husband from defense; liability for costs. When a husband
is allowed to defend for his wife, he may be ordered to pay costs for any mis-

conduct, and may be discharged from the conduct of her defense, if it appears to

the court that his defense is not bona fide in her interest.

Rev., s. 2104, Code, s. 1825; 1871-2, c. 193, s. 16.

Art. 2. Acts Barring Recipeoc.vl Property Higiits of Htsbaxd
AND Wife

17. Divorce a vinculo and felonious slaying a bar. When a marriage is

dissolved a vinculo, the parties respectively, or when either party is convicted
of the felonious slaying of the other or of being accessory before the fact of such
felonious slaying, the party so convicted, shall thereby lose all his or her right

to an estate by the curtesy, or dower, and all right to any year's provision or

distributive share in the personal property of the other, and all right to admin-
ister on the estate of the other, and every right and estate in the real or personal
estate of the other party, which by seUltin-nt before or after marricige was
settled upon such party in consideration of the marriage only.

Rev., s. 2109; Code, s. 1843; 1S71-2, c. 193. s. 42.

XoTE. See also. Administration, s. 10.

18. Wife's elopement or divorce a mensa at husband's suit a bar. If a mar-
ried woman elopes with an adulterer, or willfully and without just cause aban-
dons her husband and refuses to live with him, and is not living with her husband
at his death, or if a divorce from bed and board is granted on the application of

the husband, she shall thereby lose all right to dower in the lands and tenements
of her husband, and also all right to a year's provision, and to a distributive

share from the personal property of her husband, and all right to administration
on his estate, and also all right and estate in the property of her husband, settled
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upon lier upon the sole consideration of the marriage, before or after marriage

;

and such elopement may be pleaded in bar of any action, or proceeding, for the

recovery of such rights and estates; and in case of such elopement, abandon-
ment, or divorce, the husband may sell and convey his real estate as if he were
unmarried, and the wife shall thereafter be barred of all claim and right of

dower therein.

Rev., s. 2110: Code, s. 1S44; 1893, c. 153. ss. 1, 2. 3 ; 1871-2, c. 193, s. 44.

Note. See also, Administration, ss. 10-13.

19. Husband's living in adultery, etc., or divorce a mensa at wife's suit a

bar. If a husband separates from his wife and lives in adultery, or willfully

and without just cause abandons his wife and refuses to live with her, and such

conduct on his part is not condoned by her, or if a divorce from bed and board
is granted on the application of the wife, he shall thereby lose all right to cur-

tesy in the real property of the wife, and also all right and estate of whatever

character in and to her personal property, as administrator, or otherwise ; and
also any right and estate in the property of the wife which may have been

settled upon him solely in consideration of the marriage by any settlement before,

or after marriage, and in case of such adultery and abandonment or divorce, the

wife may sell and convey her real property as if she were unmarried, and the

husband, if there has been no condonation at the time of the conveyance, shall

thereafter be barred of all claim and right to curtesy in such real property.

Rev., s. 2111 ; Code, s. 1845 ; 1893, c. 153. s. 4 : 1871-2, c. 193, s. 45.

Note. See Divorce and Alimony.

Aet. 3. Free Traders

20. Requisites of writing to make her free trader. Every married woman
of the age of twenty-one years or upwards, with the consent of her husband,

may become a free trader in the manner following

:

1. By antenuptial contract, proved and registered, as hereinafter required ; or,

2. By her and her husband signing a writing in the following or some equiva-

lent form

:

A. B., of tlie age of twenty-one years or upwards, wife of C. D., of

county, with his consent, testified by his signature hereto, enters herself as a free trader
from the date of the registration hereof.

(Signed) A. B.

C. D.
Witness : E. F.

Registered this day of 19

The said writing may be proved by the subscribing witness or acknowledged

by the parties before any officer authorized to take the probate of deeds, and

shall be filed and registered in the office of the register of deeds for the county

in which the woman proposes to have her principal or only place of business.

Rev., s. 2112; Code, s. 1827; 1871-2, c. 193, ss. 18. 19.

21. Writing effective from registration. Prom the time of the registration

of the writing mentioned in the preceding section, the married woman therein

mentioned shall be a free trader, and authorized to contract and deal as if she

were a feme sole.

Rev., s. 2113; Code, s. 1828; 1871-2, c. 193, s. 20.

686
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22. Certified copy as evidence. A copy of sucli writing, duly proved and
registered and certified by the register of the county in which the same is regis-

tered, is admissible in evidence as certified copies of registered deeds are or may
be allowed to be.

Rev., s. 2114 ; Code, s. 1829 ; 1871-2, c. 193, s. 21.

23. Revocation by entry on record and publication. The right of a married

woman to act as a free trader may be ended at any time by an entry by her, or

by her attorney, in the margin of the registration of the writing above mentioned,

to the effect that from the date of such marginal entry, she ceases so to act, and

by publication to that effect weekly for three weeks in some newspaper published

in the county in which she had her principal or only place of business, or if there

is none so published, then in any other convenient newspaper. But such entry

and publication shall not impair any liabilities incurred previously thereto, nor

prevent such married woman from becoming liable afterwards to any person

whom she may fraudulently induce to deal with her as a free trader.

Rev., s. 2115 ; Code, s. 1830 ; 1871-2, c. 193, s. 22.

24. Separation by divorce or deed; husband non compos. Every woman who
is living separate from her husband, either under a judgment of divorce by a

competent court, or under a deed of separation, executed by said husband and
wife, and registered in the county in which she resides, or whose husband has

been declared an idiot or a lunatic, shall be deemed and held, from the docket-

ing of such judgment, or from the registration of sixch deed, or from the date

of such idiocy or lunacy and during its continuance, a free trader, and may
convey her personal estate and her real estate without the assent of her husband.

Rev., s. 2116 ; Code. s. 1831 ; 1871-2, c. 193, s. 23 ; 1880, c. 35.

25. Abandonment by husband. Every woman whose husband abandons her,

or maliciously turns her out of doors, shall be deemed a free trader, so far as to

be competent to contract and be contracted with, and to bind her separate prop-

erty, but the liability of her husband for lier reasonable support shall not thereby

be impaired. She may also convey her personal estate and her real estate with-

out the assent of her husband.

Rev., s. 2117 ; Code. s. 1832 ; 1871-2, c. 193, s. 24.

Note. For married women trading without disclosing name, see Partnersliip, Art. 3,

s. 34.

For marriage settlements, see Conveyances, ss. 18, 19, and this chapter, s. 11.

For judgment entered against married women, see Civil Procedure, ss. 206, 207.
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CHAPTER 52

MILLS
Art. 1. Public Mills.

1. Public mills defined.

2. Miller to grind according to turn ; tolls regulated.
3. Measures to be kept ; tolls by weight or measure.
3a. Keeping false toll-dishes misdemeanor.

Art. 2. Condemnation for Mill by Owner of One Bank of Stream.

4. Special proceedings
;
parties ; summons.

5. Coniiiiissloners to be appointed.

6. Meeting to be appointed and notified; witnesses examined.
7. Oath and duty of commissioners.
S. ('(intents of commissioners.' report.

9. Wlu'H building not to be allowed.
10. I'ower of court on return of report.

11. Time for beginning and building mill ; to be kept up.

12. Rebuilding mill after destruction.

Art. 3. Condemnation for Races, "Waterways, etc., by Owner of Mill or Millsite.

13. Special proceedings ; summons.
14. Contents of petition.

15. Commissioners to be appointed.
16. Oath and duty of commissioners.
17. Assessment of damages.
18. "WhfMi commissioners' report not to be affirmed.

19. When petitioner may enter on lands.

20. Owner of mills and millsites protected.

21. Report to be registered.

22. Fees of appraisers.

22a. Obstructing mill races or dams a misdemeanor.

Art. 4. Recovery of Damaoes for Erection of Mili..

23. Action in superior court ; procedure.
24. When dams abated as nuisances.

25. Judgment for annual sum as damages.
26. Final judgment ; costs and execution.

AiiT. 1. Ptblic ]\Iills

1. Public mills defined. Every water grist-mill, steam mill, or wind-mill,

that grinds for toll, is a public mill.

Rev., s. 2119; Code, s. 1846; R. C, c. 71, s. 1; 1777, c. 122, s. 1.

2. Miller to grind according to turn; tolls regulated. All millers of public

mills shall grind according to turn, and shall well and sufficiently grind the

grain brought to their mills, if the water will permit, and shall take no more toll

for grinding than one-eighth part of the Indian corn and wheat, and one-four-

teenth part for chopping grain of any kind ; and every miller and keeper of a

mill making default therein shall, for each offense, forfeit and pay five dollars

to the party injured : Provided, thatjthe owner may grind his own grain at any

time.

P.ev., s. 2120; Code, s. 1S47 ; R. C. c. 71, s. 6; 1777, c. 122. s. 10; 1793, c. 402; 1905. c.

694 ; 1907, c. .•!()7.

3. Measures to be kept; tolls by weight or measure. All millers shall keep

in their mills the following measures, namely, a half-bushel and peck of full
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measure, aud also proper toll-dishes for each measure ; but the toll allowed by

law may be taken by weight or measure at the option of the miller and customer..

Rev., s. 2121 ; Code, s. 1848 ; 1885, c. 202 ; R. C, c. 71, s. 7 ; 1777, c. 122, s. 11,

3a. Keeping false toll-dishes misdemeanor. If any owner, by himself or

servant, keeping any mill, shall keep any false toll-dishes, he shall be guilty of

a misdemeanor.

Rev., s. 3679 : Code, s. 1848 ; R. C, c. 71, s. 7 ; 1777, c. 122, s. 11.

Art. 2. Condem^'atiox for Mill by Ow:n'er of Ose Ba^tk

OF Stream

4. Special proceedings; parties; summons. Any person wishing to build a

water mill, who has land on only one side of a stream, shall issue a summons
returnable to the superior court of the county in which the land sought to be

condemned, or some part of it, lies, against the persons in possession and the

owners of the land on the opposite side of the stream, and against such others

as have an interest in the controversy, and the procedure shall be as is provided

in other special proceedings, except so far as the same may be modified by this

chapter.

Rev., s. 2122 ; Code. s. 1849 ; 1868-9, c. 1.58, s. 1.

5. Commissioners to be appointed. If no just cause is shown against the

building of such mill, the court shall appoint three freeholders, one of whom
shall be chosen by the plaintiff, another by the defendants, and the third by the

court, or if the plaintiff or defendants refuse or fail, or unreasonably delay to

name a commissioner, the court shall name one in lieii of such delinquent party.

These commissioners may be changed from time to time by permission of the

court for just cause shown.

Rev., s. 212:^ : Code, s. 1850 ; 1868-9, c. 158. s. 2.

6. Meeting to be appointed and notified ; witnesses examined. The third com-
missioner shall cause the others to be notified of the time and place of meeting,

and shall preside at their meetings. They may, if necessary, summon and
examine witnesses, who shall be sworn by the presiding commissioner. Any
commissioner named by or for either of the parties, who, without just cause,

fails to attend any meeting notified by the president, shall forfeit and pay to the

opposite party fifty dollars; and if the president, in like manner, unreasonably

delays to notify the other commissioners of a meeting, or fails to attend one that

is appointed, he shall forfeit and pay to the plaintiff fifty dollars, and to the

defendant a like sum.

Rev., s. 2124 ; Code, s. 1851 ; 1868-9. c. 158, s. 3.

7. Oath and duty of commissioners. The commissioners shall be sw^orn by
some officer qualified to administer an oath to act impartially between the parties,

and to perform the duties herein imposed on them honestly and to the best of

their ability. They shall view the premises where the mill is proposed to be

built, and shall lay off and value a portion of the land of the plaintiff, not to

exceed one acre in area, and an equal area of the land of the defendants opposite

44 689
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thereto, and report their proceedings to the court within a reasonable time, not

exceeding sixty days.

Rev., s. 2125 : Code, s. 1852 ; 1868-9, c. 158. s. 4.

8. Contents of commissioners' report. The report of the commissioners shall

set forth

:

1. The location, quantities and value of the several areas laid off by them.

2. Whether either of them includes houses, gardens, orchards or other immedi-

ate conveniences.

3. Whether the proposed mill will overflow another mill or create a nuisance

in the neighborhood.

4. Any other matter upon which they have been directed by the court to

report, or which they may think necessary to the doing of full justice between

the parties.

Rev., s. 2126: Code, s. 185.3; 1868-9, c. 158, s. .5.

9. When building not to be allowed. If the area laid off on the land of

either party take away houses, gardens, orchards, or other immediate conven-

iences ; or if the mill proposed will overflow another mill, or will create a nuisance

in the neighborhood, the court shall not allow the proposed mill to be built.

Rev., s. 2127 ; Code, s. 18.54 ; 1868-9. c-. 158, s. 6.

10. Power of court on return of report. If the report is in favor of building

the proposed mill, and is confirmed, then the court may, in its discretion, allow

either the plaintiff or defendant to erect such mill at the place proposed, and
shall order the costs, and the value of the opposite area, to be paid by the party to

whom such leave is granted ; and upon such payment, the party to whom such

leave is granted shall be vested with title in fee to the opposite area. Such

payment may be made into court for the use of the parties entitled thereto.

Rev., s. 2128 : Code. s. 1855 : 1868-9, c. 158, s. 7.

11. Time for beginning and building mill; to be kept up. The person to

whom leave is granted shall, within one year, begin to build such water mill,

and shall finish the same within three years ; and thereafter keep it up for the

use and ease of its customers, or such as shall be customers to it ; otherwise, the

said land shall return to the person from whom it was taken, or to such other

person as shall have his right, unless the time for finishing the mill, for reasons

approved by the court, be enlarged.

Rev., s. 2129: Code. s. 1856; 1868-9, o. 15S, s. 8.

12. Rebuilding mill after destruction. If a water mill belonging to a mar-

ried woman, or a minor, a person of unsound mind, or imprisoned, falls, burns,

or is otherwise destroyed, such person and his heirs shall have three years to

rebuild and repair the same, and any person under any disability aforesaid shall

have three years from the removal of the disability.

Rev., s. 2130: Code, s. 18.57: 190:!, e. 74, ss. 1, 2; 1S68-9. c. 158, s. 9.

Art. 3. C'onde.mkatio.x for Races, Water-ways, etc., by
OwxER OF Mill or Milesite

13. Special proceedings; summons. Any person who has land on one or

both sides of a stream and wishes to build a water mill or has a water mill
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already built and may find it necessary for the better operation of said mill or

the building of the said mill to convey water either to or from his mill by ditch,

waterwaj'-, drain, mill-race or tail-race, or in any other manner, over the lands of

any other person, or erect a dam to pond said water over the lands of any other

person, or raise any dam already built, may make application by petition in

writing to the clerk of the superior court of the county in which the said lands

to be affected, or a greater part thereof, are situated, for the right to so convey

the said water or pond the same by the erection of a dam or the raising of any
dam already built ; and the procedure shall be as in other special proceedings.

Rev., s. 21.31 ; 1905, c. 5?A. s. In. k.

14. Contents of petition. The petition shall specify the lands to be affected,

le name of the owner of said lands and the character of the ditch, race, water-

way or drain or pond intended to be made, and said owner or owners shall be

made parties defendant. The petition shall state the distance desired to be

condemned on each side of the ditch, waterway or drain to be constructed or

erected, and not more than thirty feet from each bank can be condemned.

Rev., s. 21.32: 19(1.5, e. .5:!4. s. lb.

15. Commissioners to be appointed. Upon the hearing of the petition, if

the prayer thereof be granted, the clerk shall appoint three disinterested per-

ms qualified to act as jurors, and not connected either by blood or marriage

rith the parties, appraisers to assess the damage, if any, that will accrue to the

lid lands by the contemplated work, and shall issue a notice to them to meet

ipon the premises on a day specified, not to exceed ten days from the date of

id notice.

Rev., s. 213.3 ; 1905. c. 534, s. Ic

16. Oath and duty of commissioners. The appraisers having met, shall take

m oath before some officer qualified to administer oaths to faithfully perform
their duty and to do impartial justice in the case, and shall then examine all the

mds in any way to be aft'eeted by the said work and assess the damage thereto

md make report thereof under their hands and seals to the clerk from whom
the notice issued, who shall have power to confirm the same.

Rev., s. 2134; 1905, c. 5.34, s. Id.

17. Assessment of damages. In determining the amount of such compen-
sation to be paid to the owners of the said lands and assessing the damages thereto

[by reason of the erection or construction of such waterway, ditch, drain or dam
[they shall make an allowance or deduction on account of any benefits which the

[parties in interest may derive from the construction or erection of such water-

way, ditch, drain or dam, and shall ascertain the damages, as near as may be,

to the extent it may damage each acre of land so appropriated or occupied by
; the said mill-owner. The damage assessed by the appraisers under this article

|«hall include all damages that the owners shall thereafter suffer or be entitled

to by reason of the construction of the said waterways, races, ditches or dams.

Rev., s. 21.35 ; 1905, o. 534. s. le. m.

18. When commissioners' report not to be affirmed. If the area laid off on

[ihe lands of either party take away houses, gardens, orchards or immediate con-
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veniences, or if the mill proposed or erected will overflow another mill or pond
water within two hundred feet of another mill, or will overflow or pond water

within two hundred feet of the millsite or premises of a person who has the

right under this chapter, or by the authority of law, to rebuild a mill after its

destruction, or if the mill create a nuisance in the neighborhood, the court shall

not allow the report of the appraisers to be afifirmed.

Rev., s. 2136; 1905. c. 534, s. Ig.

19. When petitioner may enter on lands. After the return of the appraisers

and the confirmation thereof the petitioner shall have full right and power to

enter upon said lands and make such ditches, waterways, drains, races or other

necessary works and construct such dams : Provided, he has first paid or ten-

dered the damage assessed as above to the owner of such lands or his known or

recognized agent in this state. If the owner is a nonresident and has no known
agent in this state the amount so assessed shall be paid by the petitioner into

the office of the clerk of the superior court of the county for the use of such

owner : Provided further, that the mill-owner shall not be compelled to pay said

damages so assesssed unless he shall enter upon such lands and make ditches,

drains or other works or erect such dam.

Rev., s. 2137; 1!K)5. c. .5.34, s. 11.

20. Owner of mills and millsites protected. No other person shall have

the right to erect or maintain any dam, ditch, waterway, drain or race that will

overflow' or pond water within two hundred feet of the millsite or premises of

any person or body corporate who shall have erected a mill, dam, ditch, drain

or race under tlie provisions of this chapter, or of any millsite owned by any

person who has the right under this chapter, or by the authority of law, to

rebuild a mill after its destruction. When any person violates the provisions

of this section the owner of said mill or millsite shall have a right of action

against said person to tear down said dam or other works so built or erected

to the extent herein forbidden and to abate the same as prescribed by law for

the abatement of nuisances.

Rev., s. 213S : 1005, e. .534. s. Ih.

21. Report to be registered. The petitioner, or any other person interested,

may have the said assessment registered upon the certificate of the clerk and shall

pay the register the usual legal fees for registering such instruments in liis office.

Rev., s. 2139 : 1905, c. 534. s. li.

22. Fees of appraisers. Each appraiser shall be entitled to a fee of one

dollar for each day actually employed in making said assessment, to be paid by

the petitioner.

Rev., s. 2140: 19((5. c. .534. s. Ij.

22a. Obstructing mill races or dams a misdemeanor. Any persf)n who shall

obstruct any drain, ditch or dam constructed under this article shall be guilty

of a misdemeanor.

Rev., 3.381 ; 1905, c. 534, .s. 11.
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Akt. 4. Eecovery of Da.mages foi? Eeectiox of Mile

23. Action in superior court; procedure. Any person conceiving himself

injured by the erection of any grist-mill, or mill for other usefnl purposes, may
issue his summons returnable before the judge of the superior court of the county

where the damaged land, or any part thereof lies, against the persons authorized

to be made parties defendant. In his complaint he shall set forth in what

respect and to what extent he is injured, together with such otlier matters as

may be necessary to entitle him to the relief demanded. The court shall then

proceed to hear and determine all the questions of law and issues of fact arising

on the pleadings as in other civil actions.

Rev., s. 2141 ; Code, s. 1858 : 1876-7. c. 197, s. 1.

24. When dams abated as nuisances. When damages are recovered in final

judgment in such civil actions and execution issues and is returned unsatisfied,

and the plaintiff is not able to collect the same either because of the insolvency of

the defendant or by reason of the exemptions allowed to defendant, the judge

shall, on the facts being made to appear before him by affidavit or other evidence,

order that the dam, or portion of the dam, or other cause creating the injury,

shall be abated as a nuisance, and he shall have power to make all necessary

orders to effect this purpose.

Rev., s. 2142 : Code, s. 1859 : 1876-7. c. 197, s. 3.

25. Judgment for annual sum as damages. A judgment giving to the plain-

tiff an annual sum by way of damages shall be binding between the parties for

five years from the issuing of the summons, if the mill is kept up during that

time, unless the damages are increased by raising the water or otherwise.

In all cases where the final judgment of the court assesses the yearly damage
of the plaintiff as high as twenty dollars, nothing contained in this chapter

shall be construed to prevent the plaintiff, his heirs or assigns, from suing as

heretofore, and in such case, the final judgment aforesaid shall be binding only

for the year's damage preceding the issuing of the summons.
Rev., ss. 2143, 2144 ; Code, ss. 1800. 1861 ; 1868-9, c. 158. ss. 12, 14.

26. Final judgment; costs and execution. If the final judgment of the court

is that the plaintiff has sustained no damage, he shall pay the costs of his pro-

ceeding ; but if the final judgment is in favor of the plaintiff, he shall have

execution against the defendant for one year's damage, preceding the issuing

of the summons, and for all costs : Provided, that if the damage adjudged does

not amount to five dollars, the plaintiff shall recover no more costs than dam-
ages. And if the defendant does not annually pay the plaintiff, his heirs or

assigns, before it falls due, the sum adjudged as the damages for that year, the

plaintiff may sue out execution for the amount of the last year's damage, or any
part thereof which may remain unpaid.

Rev., s. 2145 ; Code, .s. 1862 ; 1868-9, c. 158, s. 15. H



CHAPTER 53

MONOPOLIES AND TRUSTS

1. Combinatious in restraint of trade illegal.

2. Any restraint in violation of common law included.

3. Burden of proof as to reasonableness on defendant.
4. Contracts to be in writing.

5. Particular acts defined.

6. Violation a misdemeanor
;
punishment.

7. Persons encouraging violation guilty.

8. Continuous violations separate offenses.

9. Duty of attorney general to investigate.

10. Power to compel examination.
11. Person examined exempt from prosecution.

12. Refusal to furnish information ; false swearing.
13. Criminal prosecutions ; solicitors to assist ; expenses.

14. Remedy by civil action.

15. In what name civil action prosecuted.

16. Civil action by person injiired : treble damages.

1. Combinations in restraint of trade illegal. Every contract, combination in

the form of trust or otherwise, or conspiracy in restraint of trade or commerce
in the state of North Carolina is hereby declared to be illegal. Every person or

corporation who shall make any such contract expressly or shall knowingly be

a party thereto by implication, or who shall engage in any such combination or

conspiracy, shall be guilty of a misdemeanor, and upon conviction thereof such

person shall be fined or imprisoned or both in the discretion of the court, whether

such person entered into such contract individually or as an agent representing

a corporation, and such corporation shall be fined in the discretion of the court

not less than one thousand dollars.

1913. c. 41. s. 1.

2. Any restraint in violation of common law included. Any act, contract,

combination in the form of trust, or conspiracy in restraint of trade or commerce
which violates the principles of the common law is hereby declared to be in viola-

tion of section one of this chapter.

1913, c. 41, s. 2.

3. Burden of proof as to reasonableness on defendant. All contracts, com-

binations in the form of trust, and conspiracies in restraint of trade or com-

merce prohibited in sections one and two of this chapter, are hereby declared

to be unreasonable and illegal, unless the persons entering into such contract,

combination in the form of trust, or conspiracy in restraint of trade or com-

merce can show affirmatively upon an indictment or civil action for violation

of sections and one and two of this chapter that siich contract, combination in

the form of trust, conspiracy in restraint of trade or commerce does not injure

the business of any competitor, or prevent any one from becoming a competitor

because his or its business will be unfairly injured by reason of such contract,

combination in the form of trust, or conspiracy in restraint of trade or commerce.

1913, c. 41, s. 3.
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4. Contracts to be in writing. No contract or agreement hereafter made,

limiting the rights of any person to do business anywhere in the state of North
Carolina shall be enforceable unless such agreement is in writing duly signed by
the party who agrees not to enter into any such business within such territory

:

Provided, nothing herein shall be construed to legalize any contract or agree-

ment not to enter into business in the state of North Carolina, or at any point

in the state of North Carolina, which contract is now illegal, or which contract is

made illegal by any other section of this chapter.

1913. c. 41, s. 4.

5. Particular acts defined. In addition to the matters and things hereinbe-

fore declared to be illegal, the following acts are declared to be unlawful, that is,

for any person, firm, corporation, or association directly or indirectly to do or

to have any contract, express or knowingly implied, to do, any of the acts or

things specified in any of the subsections of this section.

1. To agree or conspire with any other person, firm, corporation or associa-

tion to put down or keep down the price of any article produced in this state by
the labor of others, which article the person, firm, corporation or association

intends, plans or desires to buy.

2. To make a sale of any goods, wares, merchandise, articles or things of value

whatsoever in North Carolina, whether directly or indirectly, or through any
agent or employee, upon the condition that the purchaser thereof shall not deal

in the goods, wares, merchandise, articles or things of value of a competitor or

rival in the business of the person, firm, corporation or association making such

sales.

3. To willfully destroy or injure, or undertake to destroy or injure, the biisi-

ness of any opponent or business rival in the state of North Carolina with the

purpose or intention of attempting to fix the price of anything of value when the

competition is removed.

4. Who directly or indirectly buys or sells within the state, through himself

or itself, or through any agent of any kind or as agent or principal, or together

with or through any allied, subsidiary or dependent person, firm, corporation

or association, any article or thing of value whicli is sold or bought in the state

to injure or destroy or undertake to injure or destroy the business of any rival

or opponent, by lowering the price of any article or thing of value sold, so low,

or by raising the price of any article or thing of value bought, so high as to leave

an unreasonable or inadequate profit for a time, with the purpose of increasing

the profit on the business when such rival or opponent is driven out of business,

or his, or its business is injured.

5. Who deals in any thing of value within the state of North Carolina, to give

away or sell, at a place where there is competition, such thing of value at a price

lower than is charged by si;ch person, firm, corporation or association, for the

same thing at another place, where there is not good and sufficient reason, on

account of transportation or the expense of doing business, for charging less at

the one place than at the other, with the view of injuring the business of another.

6. Who is engaged in buying or selling any thing of value in North Carolina,

to make or have any agreement or understanding, express or implied, with any
other person, firm, corporation or association, not to buy or sell such things of

value within certain territorial limits within the state, with intention of pre-
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venting competition in selling or to fix the price or prevent competition in buy-
ing of such things of value within these limits : Provided, nothing herein shall be
construed to prevent an agent from representing more than one principal. But
nothing in this proviso shall be construed to authorize two or more principals

to employ a common agent for the purpose of suppressing competition or lower-

ing prices : Provided further, that nothing herein shall be construed to prevent

a person, firm or corporation from selling his or its business and good will to

a competitor, and agreeing in writing not to enter the business in competition

with the purchaser in a limited territory, as is now allowed under the common
law : Provided, such agreement shall not violate the principles of the common
law against trusts and shall not violate the provisions of this chapter.

1013, c. 41. s. .5.

6. Violation a misdemeanor; punishment. Any corporation, either as agent

or principal, violating any of the provisions of preceding section shall be guilty

of a misdemeanor, and siich corporation shall upon conviction be fined not less

than one thousand dollars for each and every offense, and any person, whether

acting for himself or as officer of any corporation or as agent of any corporation

or person violating any of the provisions of this chapter shall be guilty of a mis-

demeanor and upon conviction shall be fined or imprisoned, or both, in the dis-

cretion of the court.

loi:;, e. 41, s. 5.

7. Persons encouraging violation guilty. Any person, being either within

or without the state, who encourages or willfully allows or permits any agent

or associates in business in this state to violate any of the provisions of this

chapter shall be guilty of a misdemeanor, and \ipon conviction shall be pimished

as provided in the preceding section.

191.3, c. 41. s. 6.

8. Continuous violations separate offenses. Wliere the things prohibited in

this chapter are contiiuious, then in such event, after the first violation of any of

the provisions hereof, each week that the violation of such provision shall con-

tinue shall be a separate offense.

1913, c. 41, s. 7.

9. Duty of attorney-general to investigate. The attorney-general of the

state of North Carolina shall have power, and it shall be his duty, to investigate,

from time to time, the affairs of all corporations doing business in this state,

which are or may be embraced within the meaning of the statutes of this state

defining and denouncing trusts and combinations against trade and commerce,

or which he shall be of opinion are so embraced, and all other corporations in

North Carolina doing business in violation of law; and all other corporations of

every character engaged in this state in the business of transporting property or

passengers, or transmitting messages, and all other public service corporations

of any kind or nature whatever which are doing business in the state for hire.

Such investigation shall be with a view of ascertaining whether the law or any
rule of the North Carolina corporation commission is being or has been violated

by any such corporation, officers or agents or employees thereof, and if so, in

what respect, with the purpose of acquiring such information as may be neces-
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sary to enable him to prosecute any such corporation, its agents, officers and

employees for crime, or prosecute civil actions against them if he discovers they

are liable and shoi;ld be proseciited.

1913, c. 41, s. 8.

10. Power to compel examination. In performing the duty required in the

preceding section, the attorney-general shall have power, at any and all times,

to require the officers, agents or employees of any such corporation, and all other

persons having knowledge with respect to the matters and affairs of such cor-

porations, to submit themselves to examination by him, and produce for his

inspection any of the books and papers of any such corporations, or which are

in any way connected with the bi;siness thereof ; and the attorney-general is

hereby given the right to administer oatli to any person whom he may desire to

examine. He shall also, if it may become necessary, have a right to apply to any
judge of the supreme or superior court, after five days notice of such applica-

tion, for an order on any such person or corporation he may desire to examine

to appear and subject himself or itself to such examination, and disobedience of

such order shall constitiite contempt, and shall be punishable as in other cases of

disobedience of a proper order of such judge.

ini3. c. 41, s. 9.

11. Person examined exempt from prosecution. No person examined, as pro-

vided in the preceding section, shall be subject to indictment, prosecution, pun-

ishment or penalty by reason or on account of anything disclosed by him upon
such examination, and full immunity from prosecution and punishment by rea-

son or on account of anything so disclosed is hereby extended to all persons so

examined.

1913, c. 41. s. 9.

12. Refusal to furnish information; false swearing. Any corporation unlaw-

fully refusing or willfidly neglecting to furnish tlie information required by this

chapter, when it is demanded as herein provided, shall be guilty of a misde-

meanor and fined not less than one thousand dollars : Provided, that if any cor-

poration shall in writing notify the attorney-general that it objects to the time

or place designated by him for the examination or inspection provided for in

this chapter, it shall be his duty to apply to a judge of the supreme or superior

court who shall fix an appropriate time and place for such examination or

inspection, and such corporation shall, in such event, be guilty under this section,

only in the event of its failure, refusal or neglect to appear at the time and place

so fixed by the judge and furnish the information required by this chapter.

False swearing by any person examined under the provisions of this chapter

shall constitute perjury, and the person guilty of it shall be pimishable as in

other cases of perjury.

1913, c. 41, s. 10.

13. Criminal prosecution; solicitor to assist; expenses. The attorney-general

in carrying out the provisions of this chapter shall have a right to send bills of

indictment before any grand jury in any county in which it is alleged this

chapter has been violated or in any adjoining county, and may take charge of

and prosecute all cases coming within the purview of this chapter, and shall

697
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have the power to call to his assistance in the performance of any of these duties

of his office which he may assign to them any of the solicitors in the state, who
shall, upon being required to do so by the attorney-general, send bills of indict-

ment and assist him in the performance of the duties of his office : Provided, that

the state sliall pay the actual and necessary expenses of the solicitor incurred

while performing such duties and not over one hundred dollars as an extra fee

when the expense account is approved by the attorney-general and governor and
duly audited, and the amount of the fee is fixed by them.

The necessary expenses incident to carrying out the provisions of this chapter

shall, when approved by the governor and audited, be paid out of any money
in the state treasury not otherwise appropriated.

191.3. c. 41. s. 13.

14. Remedy by civil action. If it shall become necessary to do so, the attor-

ney-general may prosecute civil actions in the name of the state on relation of

the attorney-general to obtain a mandatory order to carry out the provisions of

this chapter, and the venue shall be in any county as selected by the attorney-

general.

1J)13, c. 41. s. 11.

15. In what name civil action prosecuted. It shall be the duty of the attorney-

general, upon his ascertaining that tlie laws have been violated by any trust or

public service corporation, so as to render it liable to prosecution in a civil action,

to prosecute such action in the name of the state, or any officer or department

thereof, as provided by law, or in the name of the state on relation of the

attorney-general and to prosecute all officers or agents or employees of such

corporations, whenever in his opinion the interests of the public require it.

1913, c. 41. s. 12.

16. Civil action by person injured; treble damages. If the business of any

person, firm or corporation shall be broken up, destroyed or injured by reason

of any act or thing done by any other person, firm or corporation in violation of

the provisions of this chapter, such person, firm or corporation so injured shall

have a right of action on account of such injury done, and if damages are assessed

by a jury in such case judgment shall be rendered in favor of the plaintiff^ and

against the defendant for treble the amount fixed by the verdict.

1913. c. 41. s. 14.
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Art. 1. Chattel Mortgages: Form a\d Sufficiency

1. Form of chattel mortgage. Any person indebted to another in a sum to

be secured, may execute a chattel mortgage in form substantially as follows

:

I, , of the county of in the state of

North Carolina, am indebted to of county,
in said .state, in the sum of dollars, for which he holds my note to be due
the of , A. D. 19 , and to secure the payment of the same. I

do hereby convey to him these articles of personal property, to wit:
but on this special trust, that if I fail to pay said

debt and interest on or before the day of , A. D. 19 then
he may sell said property, or so much thereof as may be necessary, by public auction for

cash, first giving twenty days' notice at three public places, and apply the proceeds of such
sale to the discharge of said debt and interest on the same, and pay any surplus to me.
Given under my hand and seal this day of , A. D. 19

(Seal).

Rev., s. 1039 ; Code, s. 1273 ; 1870-1, c. 277 ; 1911, c. 69, s. 1.

la. Registration. Chattel mortgages substantially in the form provided in

the last section are good to all intents and purposes when the same_ are duly

registered according to law.

Rev., s. 1040; Code, ss. 1273, 1274; 1870-1, c. 277, ss. 1, 2.

Note. For registration of chattel mortgages, see further Probate and liegistration, s. 19.
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2. Mortgage of household and kitchen furniture. All conveyances of house-

hold and kitchen furniture by a married man, made to secure the payment of

money or other thing of value, are void, unless the wife joins therein and her

privy examination is taken in the manner prescribed by law in conveyances of

real estate.

Rev., s. 1041 ; 1891, c. 91.

Akt. 2. Right to Foreclose ok Sell Under Power

3. Representative succeeds on death of mortgagee or trustee; parties to action.

AVhen the mortgagee in a mortgage, or the trustee in a deed in trust executed

for the purpose of securing a debt containing a power of sale, dies before the

payment of the debt secured in such mortgage or deed in trust, all the title,

rights, powers and duties of such mortgagee or trustee pass to and devolve upon
the executor or administrator of such mortgagee or trustee, including the right to

bring an action of foreclosure in any of the courts of this state as prescribed for

trustees or mortgagees, and in such action it is unnecessary to make the heirs

at law of such deceased mortgagee or trustee parties thereto.

Rev., s. 10.31 : 1901. c. 186 ; 1887. c. 147 ; 1895. c. 4.31 ; 1905. c. 425.

4. Foreclosures by representatives validated. In all actions which were
brought or prosecuted prior to the fourtli day of March, one thousand nine

hundred and Ave, for the foreclosure of any mortgage or deed in trust by any
executor or administrator of any deceased mortgagee or trustee where the heirs

of the mortgagee were duly made parties and regular and orderly decrees of

foreclosure entered by the court and sale had by a commissioner appointed by
the court for that purpose and deed made after confirmation, the title so con-

veyed to purchaser at such judicial sale shall be deemed and held to be vested

in such purchaser, whether the heir of such deceased mortgagee or trustee was
a party to such foreclosure proceeding or not, and such heir of any deceased

mortgagee is estopped to bring or prosecute any further action against such

purchaser for the recovery of such property or foreclosure of such mortgage or

deed in trust.

Rev., s. 1032 : 1905. c. 425, s. 2.

5. Renunciation by representative; clerk appoints trustee. Tlie executor or

administrator of any deceased mortgagee or trustee in any mortgage or deed of

trust heretofore or hereafter executed may renounce in writing before the clerk

of the superior court before whom he qualifies, the trust under the mortgage or

deed of trust at the time he qualifies as executor or administrator, or at any

time thereafter before he intermeddles with or exercises any of the duties under

said mortgage or deed of trust, except to preserve the property until a trustee

can be appointed. In every such case of renunciation the clerk of the superior

eoiirt of any county wherein the said mortgage or deed of trust is registered

has power and authority, upon proper proceedings instituted before him, as in

other cases of special proceedings, to appoint some person to act as trustee and

execute said mortgage or deed of trust. The clerk, in addititon to recording

his proceedings in his book of orders and decrees, shall enter the name' of the

substituted trustee or mortgagee on the margin of the deed in trust or the mort-

gage in the book of the office of the register of deeds of said county.

Rev., s. 1038 ; 1905, c. 128. 700
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6. Agent to sell under power may be appointed by parol. All sales of prop-

erty, real or personal, under a power of sale contained in any mortgage or deed

of trust to secure the payment of money, by any mortgagee or trustee, through

an agent or attorney for that purpose, by such mortgagee or trustee, appointed

orally or in writing, whether such writing has been or shall be registered or not,

shall be valid, whether or not such mortgagee or trustee was or shall be present

at such sale.

Rev., s. 1035 ; 1S95, c. 117.

7. Survivorship among donees of power of sale. In all mortgages and deeds

of trust wherein two or more persons, as trustees or otherwise, are given power

to sell the property therein conveyed or embraced, and one or more of such

persons dies, any one of the persons siirviving having such power may make sale

of such property in the manner directed in such deed, and execute such assur«

ances of title as are proper and lawful under the power so given ; and the aet of

such person, in pursuance of said power, shall be as valid and binding, as if the

same had been done by all the persons on whom the power was conferred.

Kev., s. 1033 ; 1885, c. 327, s. 2.

7a. Clerk appoints successor to incompetent trustee. When the sole or last

surviving trustee named in a will or deed of trust dies, removes from the county

where the will was probated or deed executed and from the state, or in any way
becomes incompetent to execute the said trust, or is a nonresident of this state,

the clerk of the superior court of the county wherein the will was probated or

deed of trust was executed is authorized and empowered, in proceedings to

which all persons interested shall be made parties, to appoint some discreet and
competent person to act as trustee and execute the trust according to its true

intent and meaning, and as fully as if originally appointed: Provided, that in

all actions or proceedings had under this section prior to January first, one

thousand nine hundred, before the clerks of the superior court in which any
trustee was appointed to execute a deed of tmst where any trustee of a deed of

trust has died, removed from the county where the deed was exeeiited and from
the state, or in any way become incompetent to execute the said trust, whether
such appointment of such trustee by order or decree, or otherwise, was made
upon the application or petition of any person or persons ex-parte, or whether
made in proceedings where all the proper parties were made, are in all things

confirmed and made valid so far as regards the parties to said actions and pro-

ceedings to the same extent as if all proper parties had originally been made in

such actions or proceedings.

Rev., s. 1037: Code, s. 127fi: 1901. c. 570: 1809-70. c. 183: 1873-4, c. 120.

8. Mortgage to guardian; powers pass to succeeding guardian. When a guar-

dian to whom a mortgage has been extended dies or is removed or resigns before

the payment of the debt secured in such mortgage, all tlie rights, powers and
duties of such mortgagee shall devolve upon the succeeding guardian.

Rev., s. 1034 ; 1905, c. 433.

Art. 3. IMoutgage Sales

9. Personal property; notice and place of sale. All personal property, sold

under the terms of any mortgage or other contract, expressed or implied, whether
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advertised in some newspaper or otherwise, shall be advertised by posting a

notice at some conspicuous place at the courthouse door in the county where the

property is situated, such notice to be posted for at least twenty days before

the sale, unless a shorter time be expressed in the contract.

Rev., s. 1042; 1889, c. 70; 1909, c. 49. s. 1.

Note. For advertisement of exeention sales of personal property, see Civil Procedure.
Art. 2S.

10. Foreclosure of conditional sales. In all sales of personal property wherein

the title is retained by the seller to secure the purchase money, or any part

thereof, and no power of sale is conferred and default is made in the payment
of said obligation by the purchaser, then in all such cases it is lawful for the

owner of such debt thereby secured, without an order of court, to sell such

property, or so much thereof as may be necessary to pay off said indebtedness,

at public auction for cash, after first giving twenty days notice at three or more

public places in the county wherein the sale is to be made, and apply the pro-

ceeds of such sale to the discharge of said debt, interest on the same, and costs

of foreclosure, and pay any surplus to the person legally entitled thereto. Before

making any such sale, in addition to the advertisement above required, the owner

of said debt shall, at least ten days before the day of sale, mail a copy of the

notice of sale to the last known postoffice address of the original purchaser or

his assigns.

191?., e. 60. s. 1.

11. Real property; notice of sale must describe premises. In sales of real

estate under deeds of trust or mortgages, it is the duty of the trustee or mort-

gagee making such sale to fully describe the premises in the notice required by
law, substantially as the same is described in the deed or authority under which

said trustee or mortgagee makes such sale.

Rev., s. 104.-? ; 1895, c. 294.

12. Real property; power of sale barred when foreclosure barred. The power

of sale of real property contained in any mortgage or deed of trust for the

benefit of creditors shall become inoperative, and no person shall execute any

such power, when an action to foreclose such mortgage or deed of trust for the

benefit of creditors would be barred by the statutes of limitation.

Rev., s. 1044.

13. Land lying in two or more counties; place of sale. When a mortgage

or deed in trust conveying lands lying partly in two or more counties confers

upon the mortgagee or mortgagees, trustee or trustees, therein named, any power

for the sale of such lands, without naming the place of sale, or conferring upon

such mortgagee or mortgagees, trustee or trustees, the right to select the same,

in the exercise of such power, any sale thereunder may be made at the court-

house door of any one of the counties in which such lands are situate, and at

no other place except as hereinafter provided; but when such lands consist of

two or more detached parcels, lying wholly within the limits of different counties,

the sale of each and every one of such parcels shall be made at the courthouse

door of the county in which the same is situate.

1911, c. 165, s. 1.
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14. Reopening judicial sales, etc., on advanced bid. In the foreclosure of

mortgages or deeds of trust on real estate, or in the case of the public sale of

real estate by an executor, administrator, or administrator with the will an-

nexed, or by any person by virtue of the power contained in a will, the sale

shall not be deemed to be closed under ten days. If in ten days from the date

of the first sale, the sale price is increased ten per cent where the first price

does not exceed five hundred dollars, and five per cent where the first price

exceeds five hundred dollars, and the same is paid to the clerk of the superior

court, the mortgagee, trustee, executor, or person offering the real estate for

sale shall reopen the sale of said property and advertise the same in the same

manner as in the first instance. The clerk may, in his discretion, require the

person making such advance bid to execute a good and sufficient bond in a

sufficient amount to guarantee compliance with the terms of sale should the per-

son offering the advance bid be declared the purchaser at the second sale. Where
the bid or offer is raised as prescribed herein and the amount paid to the clerk

he shall issue an order to the mortgagee or other person and require him to

advertise and resell said real estate. It shall only be required to give fifteen

days notice of the second sale. Not more than one resale shall be required under

this section. Upon the final sale of the real estate, the clerk shall issue his

order to the mortgagee or other person, and require him to make title to the

purchaser. The clerk shall make all such orders as may be just and necessary

to safeguard the interest of all parties, and he shall keep a record which will

show in detail the amount of each bid, the purchase price, and the final settle-

ment between parties. This section shall not apply to the foreclosiire of mort-

gages or deeds of trust executed prior to April first, nineteen hundred and
fifteen.

191.5, c. 146; 1917. c. 127. ss. H, 4.

15. Surplus after sale to be paid to clerk, in certain cases. It is competent

for any trustee or mortgagee who sells any real, personal or mixed property

under the power of sale contained in any deed of trust or mortgage of any kind

and who has in his hands any surplus money, after paying the debt or debts

secured by such deed of trust or mortgage and costs and expenses of such sale,

to pay into the office of the clerk of the superior court of the county where the

sale was had, any surplus moneys in his hands as aforesaid, in all cases where
the grantor in such deed of trust or mortgage is dead and there is no executor

or administrator of his estate, and in all other cases where such trustee or mort-

gagee is, for any cause, in doubt as to who is the proper party or parties to

whom to pay such surplus moneys. Such payment to the clerk shall have the

effect to discharge such trustee or mortgagee from all liability to the extent of

the amount so paid. The clerk shall receive such money from such trustee

or mortgagee and execute a receipt for the same under the seal of his office.

The failure of any clerk, however, to place his seal upon such receipt shall not

invalidate the receipt if it bears the genuine signature of the clerk. The official

bond of such clerk shall be responsible for the safekeeping of such moneys imtil

the same shall be paid to the party or parties entitled thereto, or be paid out

under the order of a court of competent jurisdiction.

191.3, c. 15, ss. 1, 2.
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16. Surplus in clerk's hands liable for costs. In the event it is necessary

for an action to be instituted by or against any clerk to determine who are the

rightful party or parties to whom any fund paid into his office under the pre-

ceding section, shall be paid, the court in which such action is tried may, in its

discretion, order the costs of sv;ch action, including a reasonable attorney's fee,

to be paid out of the fund in controversy.

1913, c. 15, s. 3.

Akt. -i. DlSClIAEGE AND ReLEASE

17. Discharge of record of mortgages and deeds of trust. Any deed of trust

or mortgage registered as required by law may be discharged and released in

the following manner

:

1. The trustee or mortgagee or his or her legal representative, or the duly

authorized agent or attorney of such trustee, mortgagee or legal representative

may, in the presence of the register of deeds or his deput}', acknowledge the

satisfaction of the provisions of such deed of trust or mortgage, whereupon the

register or his deputy shall forthwith make npon the margin of the record of

such deed of trust or mortgage an entry of such acknowledgment of satisfaction,

which shall be signed by the trustee, mortgagee, legal representative or attorney,

and witnessed by the register or his deputy, who shall also affix his name thereto.

2. Upon the exhibition of any mortgage, deed of trust or other instrument

intended to secure the payment of money, accompanied with the bond or note, to

the register of deeds or his deputy, where the same is registered, with the endorse-

ment of payment and satisfaction appearing thereon by the payee, mortgagee,

trustee, or assignee of the same, or by any chartered active banking institution

in the state of North Carolina, when so endorsed in the name of the bank by an

officer thereof, the register or his deputy shall cancel the mortgage or other

instrument by entry of "satisfaction" on the margin of the record; and the

person so claiming to have satisfied the debt may retain possession of the bond
or mortgage or other instrument. But if the register or his deputy requires it,

lie shall file a receipt to him showing by whose authority the mortgage or other

instrument was canceled.

3. Upon the exhibition of any mortgage, deed of trust, or other instrument

intended to secure the payment of money by the grantor or mortgagor, liis agent

or attorney, together with the notes or bonds secured thereby, to the register

of deeds or his deputy of the county where the same is registered, the deed of

trust, m.ortgage, notes or bonds being at the time of said exhibition more than ten

years old, counting from the date of maturity of the last note or bond, tlie regis-

ter or his deputy shall make proper entry of cancellation and satisfaction of said

instrument on the margin of the record where the same is recorded, whether

there be any such entries on the original papers or not.

4. Every such entry thus made by the register of deeds or his deputy, and

every such entry thus acknowledged and witnessed shall operate and have the

same effect to release and discharge all the interest of such trustee, mortgagee

or representative in such deed or mortgage, as if a deed of release or recon-

veyance thereof had been duly executed and recorded.

Kov.. s. 1046: Code. s. 1271; 1S70-1, c. 217: 1891, c. ISO; lcS93, c. .3() ; 1901, e. 4() ; 1017. c.

19. s. 1 : 1917. c. 50. s. 1.
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17a. Register to enter satisfaction on index. When satisfaction of the pro-

visions of any deed of trust or mortgage is acknowledged and entry of such

acknowledgment of satisfaction is made upon the margin of the record of said

deed of trust or mortgage, or when the register of deeds or his deputy shall

cancel the mortgage or other instrument by entry of satisfaction, then the regis-

ter of deeds or his deputy shall enter upon the alphabetical indexes kept by him,

as required by law, and opposite the names of the grantor and grantee and on

a line with the names of said grantor and grantee, the words "satisfied mort-

gage,
'

' if the instrument of which satisfaction has been acknowledged or entered

is a mortgage, and the words "satisfied deed of trust," if the instrument of

which satisfaction has been acknowledged or entered is a deed of trust.

1909, c. 658, s. 1.

18. Recorded deed of release of mortgagee's representative. The personal

representative of any mortgagee or trustee in any mortgage or deed of trust

which has heretofore or which may hereafter be registered in the manner re-

quired by the laws of this state may discharge and release the same and all

property thereby conveyed by deed of quitclaim, release or conveyance executed,

acknowledged and recorded as is now prescribed by law for the execution,

acknowledgment and registration of deeds and mortgages in this state.

1909, c. 283, s. 1.

19. Release of corporate mortgages by corporate officers. All mortgages and
deeds in trust executed to a corporation may be satisfied and so marked of rec-

ord, as by law provided for the satisfaction of mortgages and deeds in trust, by
the president, cashier, secretary or treasurer of such corporation signing the
name of such corporation by him as such officer. Where mortgages or deeds in
trust were marked "satisfied" on the records, before the twenty-third day of
February, nineteen hundred and nine, by any president, secretary, treasurer or
cashier of any corporation by such officer writing his own name and affixing

thereto the title of his office in such corporation, such satisfaction is validated,
and is as effective to all intents and purposes as if a deed of release duly executed
by such corporation had been made, acknowledged and recorded: Provided,
however, this validating provision shall not apply to any suits now pending in
the courts of the state.

1909, c. 283, ss. 2, 3.



CHAPTER 55

MOTOR VEHICLES

Akt. 1. Ge.\ekal Provisions.

1. Terms defined.

2. Violation a misdemeanor.
3. Duty of officer : manner of enforcement.
4. N'o municipal ordinance in conflict.

Art. 2. Registration' of Vehicles.

5. Application for registration.

6. Registered by secretary of state.

7. Number of certificate given ; expiration of certificates.

8. Dealers to report sales.

9. Cancellation and transfer of certificate.

10. Display numbers required.

11. Nature of display numbers.
12. Special numbers to dealers.

13. Non-resident owners of vehicles.

Art. 3. License Fees.

14. Amount of license fee.

15. Application of funds by State Highway Commission.

Art. 4. Operation of Vehicles.

16. By incompetent person ; racing.

17. Brakes, horn and lights required.

18. Driving regulations ; frightening animals ; crossings.

19. Rule of the road in passing.

20. Speed regulations ; muflBers.

21. Obstructions in road.

22. Stopping motors ; standing near fire plug.

23. Use of vehicle without owner's consent.

Art. 1. General Provisions

1. Terms defined. The term and words "motor vehicles" used in this chap-

ter shall be construed to mean all vehicles propelled by any power other than mus-

cular power, except traction engines, road rollers, fire wagons, engines, police patrol

wagons, ambulances, and such vehicles as run only upon rails or tracks. The
term "owner" shall include any person, firm, association, or corporation owning

a motor vehicle or renting a motor vehicle, or having the exclusive use thereof

under a lease or otherwise. The term "i^ublic highway" or "highways" shall

be construed to mean any public highway, township, county or state road, or

any country road, any public street, alley, park, parkway, drive or public place

in any city, village, or town. The term and words "business portion of any
city or village" shall be construed to mean the territory of a city or incorporated

village contiguous to a public highway which is at that point either wholly or

partially built up with structures devoted to business.

1917, c. 140, s. 1.

2. Violation a misdemeanor. Any person violating any provision of this

chapter shall be guilty of a misdemeanor, and upon conviction shall be fined not

exceeding fifty dollars or imprisoned not exceeding thirty days.

1917, c. 140, s. 21.
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3. Duty of officers; manner of enforcement. For the purpose of enforcing

the provisions of this chapter it is hereby made the duty of every police officer,

every marshal, deputy marshal, or watchman of any incorporated city or village,

and every sheriff, deputy sheriff, and all other lawful officers of any county, and
every constable of any township, to arrest, within the limits of their jurisdic-

tion, any person known personally to any such officer, or upon the sworn informa-

tion of a credible witness, to have violated any of the provisions of this chapter,

and to immediately bring such offender before any justice of the peace or officer

having jurisdiction; and any such person so arrested shall have the right of

immediate trial, and all other rights given to any person arrested for having

committed a misdemeanor. Every officer herein named who shall neglect or

refuse to carry out the duties imposed by this chapter shall be liable on his

official bond for such neglect or refusal as provided by law in like cases.

1917, c. 140, s. 22.

4. No municipal ordinances in conflict. No governing board of any city or

town shall pass or have in effect or in force any ordinance contrary to thd

provisions of this chapter.

1917, c. 140, s. 23.

Akt. 2. Registeatiox of Vehicles

5. Application for registration. Every owner of a motor vehicle which shall

be operated or driven upon the public highways of this state either by himself, his

chauffeur, or another by his authority, shall, for each motor vehicle owned,

except as herein otherwise expressly provided, cause to be filed in the office of the

secretary of state an application for registration on a blank to be furnished by
the secretary of state for that purpose, containing a brief description of the

motor vehicle to be registered, including the name, maker's or manufacturer's

serial number, style of machine, and horsepower, the name and address of the

owner, and such other information as the secretary of state may deem necessary.

1917, c. 140, s. 2.

6. Registered by secretary of state. Upon receipt of an application for regis-

tration of a motor vehicle as provided in this chapter, the secretary of state

shall file such application in his office and register such motor vehicle, with the

name and residence of the owner, together with the facts stated in such applica-

tion, in a book or index to be kept for that purpose, under the distinctive niim-

ber assigned to such motor vehicle by the secretary of state, which book or index

shall be open to inspection during reasonable business hours.

1917, c. 140. s. 3.

7. Number and certificate given; expiration of certificate. Upon the filing

of such application and the payment of fees provided in this chapter, the secre-

tary of state shall assign to such motor vehicle a distinctive number, and, with-

out expense to the applicant, issue and deliver to the owner a certificate of regis-

tration in such form as the secretary of state may determine, and shall also

furnish to such applicant two display numbers as hereinafter provided for. All

certificates of registration shall expire on June thirtieth, following the date of

issue.

1917, c. 140, ss. 4, 5.
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8. Dealers to report sales. The secretary of state shall require from each

wholesale and retail dealer in automobiles in the state once each month a list of

all retail sales, and it shall be the duty of each of the aforesaid dealers to furnish

this information to the secretary of state within the first ten days of each month
of such sales made during the preceding month.

1917, c. 140. s. 5.

9. Cancellation and transfer of certificate. Upon the sale of a motor vehicle

registered under the provisions of this cliapter, the registered owner shall within

ten days from the date of such sale return to the secretary of state his certificate

of registration furnished him as hereinbefore provided for, which certificate of

registration shall be canceled : Provided, that such registered owner may, at the

time of returning such certificate, upon proper application for transfer filed in

the office of the secretary of state and the payment of a transfer fee of fifty

cents, have a new certificate of registration issued to him, containing the original

registration number, for a motor vehicle owned by him of not greater tax horse-

power, such certificate to remain in force until June thirtieth following date of

issue. In ease the machine for which a transfer license is desired is of greater

tax liorsepower, the difference between the amount paid for the original license

and the annual fee for the machine for which transfer license is desired shall be

paid at the time such application for transfer is filed, but nothing herein con-

tained shall be construed as authorizing the secretary of state to make a rebate

in case the transfer license is issued for a machine of less tax horsepower than

the one originally registered. A license cannot be transferred from one person

to another.

1917, c. 140, s. 8.

10. Display numbers required. In addition to the certificate of registration,

the secretary of state shall furnish to each registered owner two display numbers,

which shall at all times be conspicuously displayed by such owner, one on the

front and one on the rear of the registered motor vehicle for wliich the display

numbers are issued. The display numbers shall be rigidly fastened in a hori-

zontal position, and the lower edges thereof shall be at least fifteen inches from

the ground, and during the times when a motor vehicle is required to display

lights the rear registered number shall be so illuminated as to be legible at

a distance of fifty feet. In case of the loss or destruction of a display number,

the secretary of state, upon proper proof thereof filed with him, and the payment
of one dollar, shall secure for such owner a duplicate number, and the secretary

of state may in his discretion authorize the applicant for duplicate nuniber to

have prepared for use a temporary number until tlie duplicate can be made and
furnished. It shall be deemed a violation of this chapter for any person to

display a fictitious niunber or more than two display numbers on any motor

vehicle operated on the highways of this state.

1917. c. 140. s. 9.

11. Nature of display numbers. The disi)lay numbers shall be made of suit-

able metal, in such size and form as the secretary of state may prescribe, and
shall be of a distinctive different color or shade each year.

1917, c. 140, s. 10.
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12. Special numbers to dealers. Every person, firm, association, or corpora-

tion manufacturing- or dealing in motor vehicles handled for purposes of sale

only may, instead of registering such motor vehicles so manufactured or dealt

in, make a verified application upon a blank to be furnished by the secretary of

state for a general distinctive number for all motor vehicles owned or controlled

by such manufacturer or dealer, such application to contain such information

as to name, style and class of cars manufactured or dealt in by such person,

firm, association, or corporation as the secretary of state may require ; and upon
the payment of an annual registration fee of ten dollars, such person, firm, asso-

ciation or corporation shall be assigned a distinctive number, to be used by them
in the operation of all motor vehicles used for demonstration purposes on the

public highways, and the secretary of state shall furnish to such dealer as many
duplicate pairs of such display numbers as they may desire, \ipon application to

him and the payment of one dollar for each pair : Provided, that nothing in this

section shall be construed to apply to a motor vehicle operated by any manu-
facturer or dealer for hire.

1917. c. 140, s. 11.

13. Nonresident owners of vehicles. Nonresident owners or operators of

motor vehicles shall be subject to the same requirements and laws as resident

owners or operators: Provided, that the nonresident owner of a motor vehicle

which is properly registered under the laws of another state, district, or terri-

tory shall be exempt from the registration provisions of this chapter for the

same period that a properly registered owner of this state is exempt from the

registration provisions of the state in which such nonresident resides, not exceed-

ing sixty days : Provided, that nothing lierein contained shall be construed to

exempt any motor vehicles used for hire by a nonresident.

1917. c. 140, s. 12.

Akt. 3. License Eees

14. Amount of license fee. The following license fee or registration fee shall

be charged and collected annually on motor vehicles registered under the pro-

visions of this chapter : On each motor vehicle having a rating of twenty-six

horsepower or less, a registration fee of five dollars. On each motor vehicle

having a rating of more than twenty-six horsepower and not more than forty

horsepower, a registration fee of seven dollars and fifty cents. On each motor
vehicle having a rating of over forty horsepower, a registration fee of ten dol-

lars. The method of computing horsepower shall be by the formula adopted

by the Society of Automobile Engineers, and the National Automobile Cham-
ber of Commerce : Provided, that the registration fee for a motorcycle shall be

two dollars : Provided further, that any applicant for registration of a motor
vehicle on and after ]\Iarch first of each year shall be required to pay for the

registration for the balance of the registration year ending June thirtieth only

one-half of the registration fee provided for in this section: Provided further,

that no county, city, or town may require a total registration fee in an amount
greater than one-half the fee required by the state.

1917. c. 140, s. 6.

15. Application of funds by state highway commission. All funds collected

by the secretary of state under the provisions of this chapter, or amendments
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thereto, shall be paid to the state treasurer monthly, to be kept as a separate

fund to be known as the highway maintenance fund, which shall be drawn
upon and expended as directed by the state highway commission for the mainte-

nance of roads and bridges constituting the state system of highways as aiTthor-

ized by the law creating the state highway commission, or as hereinafter pro-

vided: Provided, that an amount equal to at least seventy per cent of the fees

collected in any county by the secretary of state under the provisions of this

chapter shall be expended by the state highway commission within one year

after its payment by the secretary of state to the state treasurer, within such

county from which the fees were collected; and Provided further, that all

necessary expenses, including clerical assistance, the cost of purchasing number
plates and mailing same, and for siach blanks, books, and other supplies as can-

not be furnished by the state printer shall be paid for monthly from the revenue

derived from this chapter by warrant of the auditor on the state treasurer

:

Provided, that such account shall be approved by the governor and council of

state, and shall not in an aggregate exceed twelve and one-half per cent of the

total amount collected by the secretary of state for the provisions of this chapter.

Nothing in this chapter shall prevent the state highway commission and the

local road authorities to make agreements as to the method or the amount
required for the maintenance of roads and bridges to be maintained under the

provisions of this chapter.

1917, c. 140. s. 7 ; 1917, c. 141 ; 1913, c. 107, s. 7.

Akt. 4. Opeeatiox of Vehicles

16. By incompetent persons; racing. No person shall operate a motor vehicle

upon the public highways of this state who is under the age of sixteen years and

who is not competent physically and mentally, and no person shall operate a

motor vehicle when intoxicated, or in a race, or on a bet or wager, or for the

purpose of making a speed record : Provided, nothing herein contained shall

prevent racing on private race courses or tracks.

1917, c. 140, s. 13.

17. Brakes, horns and lights required. Every motor vehicle operated or

driven upon the public highways of this state shall be provided with adequate

brakes in good working order and sufficient to control such vehicle at all times,

when same is in use, and a suitable and adequate bell, horn, or other device for

signaling, and shall during the period from one-half hour after sunset to one-

half hour before sunrise, display at least two lighted lamps on the front, and

shall also display a red light visible from the rear, which may be in combination

with the light illuminating the display number on the rear, as heretofore pro-

vided in this chapter : Provided, that the lamps on such vehicle need not be

lighted when the vehicle is standing under the rays of a light and can be

plainly seen, and that one light displayed on the front of a motorcycle shall be

deemed a compliance with this section. A motor vehicle of any kind operated

on the public highways of the state shall not use any lighting device of over

four candlepower equipped with a reflector, unless the same shall be so designed,

deflected, or arranged that no portion of the beam or reflected light, when

measured seventy-five feet or more ahead of the lamps, shall rise above forty-
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two inches from the level surface on which the vehicle stands under all condi-

tions of load.

1917, c. 140, ss. 14, 16.

18. Driving regulations; frightened animals; crossings. A person operating

or driving a motor vehicle shall, on signal by raising the hand, from a person

riding, leading, or driving a horse or horses or other draft animals, bring such

motor vehicle immediately to a stop, and, if traveling in the opposite direction,

remain stationary so long as may be reasonable to allow such horse or other

animal to pass, and, if traveling in the same direction, use reasonable caution in

thereafter passing such horse or other animal : Provided, that in case such horse

or other animal appears badly frightened, and the person operating such motor

vehicle is so signaled to do, such person shall cause the motor of the motor
vehicle to cease running so long as shall be reasonably necessary to prevent acci-

dent and insure the safety of others; and it shall also be the duty of any male

chauffeur or driver of any motor vehicle and other male occupants thereof over

the age of sixteen years while passing any horse, horses or other draft animals

which appear frightened, upon the request of the person in charge thereof and
driving such horse or horses or other draft animals, to give such assistance

as would be reasonable to insure the safety of all persons concerned and to pre-

vent accident. In approaching or passing a car of a street railway which has been

stopj)ed to allow passengers to alight or embark, the operator of every motor
vehicle shall slow down, and shall bring said vehicle to a full stop when going

in the same direction as the street car. Upon approaching a pedestrian who is

upon the traveled part of any highway, and not upon a sidewalk, and upon
approaching an intersecting highway or a curve, or a corner in a highway
where the operator's view is obstructed, every person operating a motor vehicle

shall slow down and give a timely signal with his bell, horn, or other device for

signaling. Upon approaching an intersecting highway, a bridge, dam, sharp

curve, or deep descent, and also in traversing such intersecting highway, bridge,

dam, curve, or descent, a person operating a motor vehicle shall have it under
control and operate it at such speed, not to exceed ten miles an hour, having

regard to the traffic then on such highway and the safety of the public.

1917, c. 140, s. 15.

19. Rule of the road in passing. Whenever a person operating a motor
vehicle shall meet on the public highway any other person riding or driving

a horse or horses or other draft animals, or any other vehicle, the person so

operating such motor vehicle and the person so riding or driving a horse, horses,

or other draft animals, shall reasonably turn the same to the right of the center

of such highway so as to pass without interference. Any person so operating

a motor vehicle shall, on overtaking any such horse, draft animal, or other

vehicle, pass on the left side thereof, and the rider or driver of such horse, draft

animal, or other vehicle shall, as soon as practicable, turn to the right so as to

allow free passage on the left. Any person so operating a motor vehicle shall, at

the intersection of a piiblic highway, keep to the right of the intersection of

the center of such highway when turning to the right and pass to the right of

such intersection when turning to the left, and shall signal with the outstretched

hand the direction in which turn is to be made.

1917, c. 140, s. 16.
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20. Speed regulations; muf&er. No person shall operate a motor vehicle upon
the public highways of this state recklessly, or at a rate of speed greater than is

reasonable and proper, having regard to the width, traffic, and use of the high-

way, or so as to endanger the property or the life or limb of any person : Pro-

vided, that a rate of speed in excess of eighteen miles per hour in the residence

portion of any city, town, or village, and a rate of speed in excess of ten miles

per hour in the business portion of any city, town, or village, and a rate of speed

in excess of twenty-five miles per hour on any public highway ovitside of the cor-

porate limits of any incorporated city or town, shall be deemed a violation of

this section : Provided further, that no person shall operate upon the public

highways inside the corporate limits of any incorporated city or town of this

state a motor vehicle with muffler cut-out open.

1917. c. 140, s. 17.

21. Obstructions in road. No person shall throw, place or deposit any glass

or other sharp or cutting substance or any injurious obstruction in or upon
aiiy of the public highways of this state.

1917. f. 140. s. IS.

22. Stopping motors; standing near fire plug. No person shall permit the

motor of a motor vehicle to remain running when such motor vehicle is unoccu-

pied on the public highways of this state for a longer period than five minutes

:

Provided, that no motor vehicle shall be left standing within fifteen feet of a fire

plug upon the public highways of this state unless in charge of a person who can

immediately move such vehicle in case of necessity.

1917. c. 140. s. 19.

23. Use of vehicle without owner's consent. No person shall use or operate

any motor vehicle owned by another without the knowledge or consent, expressed

or implied, of such owner, on any public highway or elsewhere in this state

:

Provided, this section shall not be construed to repeal or in any way affect any
law making the unlawful taking of such vehicle for temporary use a criminal

offense.

1917. e. 140, s. 20.

Note. See Crimes, Larceny.



CHAPTER 56

MUNICIPAL CORPORATIONS

SUBCHAPTER I. MUNICIPAL CORPORATIONS CREATED BEFORE 1917

Art. 1. Ge>'eeal Powers. i

1. Body politic.

2. Corporate powers.
3. How coi-porate powers? exercised.

4. Application of chapter aud meaning of terms.

Art. 2. Municipal Officers.

Part 1. Commissioners.
5. Number and election.

6. Number may he changed.
7. Oath of office.

8. Vacancies filled.

9. Commissioners appoint other officers and fix salaries.

Part 2. Mayor.
10. How elected ; vacaucv.
11. Oath of office.

12. Presides at commissioners' meeting ; mayor pro tem.
13. ^Mayor's jurisdiction as a court.

14. Enforces ordinances and penalties.

15. May sentence to work on streets.

16. Mayor certifies ordinances on appeal.

Part 3. Constahle, Policeman, and Health Officer.

17. Constable to take oath of office.

18. Powers and duties of constable.

19. Constable as tax collector.

20. Policemen appointed.
21. Policemen execute criminal process.

22. Municipal health officer.

Part Jf. General Qualification of Officers.

23. Must be voters in' town or city.

24. Refusal to qualify and act.

25. Hold office until .successor qualifies.

Art. 3. Elections Regulated.

26. Application of law, and exceptions.
27. When election held.
28. Polling places.

29. Registrars appointed.
30. Registrars take oath of office.

31. Registration of voters.

32. Notice of new registration.

33. Registration books revised.
34. Time for registration.

35. Registration on election day.
36. Books open for challenge.
37. Practice in challenges.
38. Judges of election.

39. Vacancies on election day.
40. Judges superintend election.

41. When polls oiien and close.

42. Who may vote.

43. Ballots and ballot-boxes.
44. Ballots counted.
45. Registration book, where deposited.
46. Board of canvassers.
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47. Meeting of board of canvassers.
48. Board determines result; tie vote.

49. Notice of special election.

Art. 4. Ordinances and Regulations.

50. General power to make ordinances.
51. Power to establish and regulate markets.
52. Repair streets and bridges.

53. May abate nuisances.

Aet. 5. Municipal Taxation. \

54. Commissioners may levy taxes.

55. Taxes must be uniform and ad valorem.
56. Poll tax limitation.

57. Tax lists taken.
58. Tax lists corrected.

59. Taxation of municipal bonds.
60. Dog tax.

61. Monthly settlements by tax collector.

61a. Punishment for failing to pay over taxes monthly.
62. Annual statement of taxes.

63. Publication of receipts and disbursements.

Art. 6. Sale of Municipal Property.

64. Public sale by mayor and commissioners.
65. Sale by county commissioners.
66. Title made by mayor.

Art. 7. General Municipal Debts.

67. Popular vote required, except for necessary expense.
68. Debts paid out of tax funds.
69. Debts limited to ten per cent of assessed values.

Art. 8. Municipal Bonds.

70. Meaning of terms and construction.
71. Bonds issued for necessary expense.
72. Popular vote required in other cases.

73. Amount limited to ten per cent of assessed values.
74. Formal execution of bonds.
7.5. Sale of bonds.
76. Tax levied for paj-ment of bonds.

Art. 9. Public Libraries.

77. Libraries established upon petition and popular vot<

78. Library trustees appointed.
79. Powers and duties of trustees.

80. Annual report of trustees.

81. Power to take property by gift or devise.

82. Title to property vested in city or town.
83. Library free.

84. Ordinances for protection of library.

85. Contracts with existing libraries.

Art. 10. Local Improvements.

86. Explanation of terms.
87. Application and effect.

88. Publication of resolution oi- notice.

89. When petition required.

90. What petition shall contain.

91. What resolution shall contain.
92. Character of work and material.

93. Assessments levied.

94. Amount of assessments ascertained.

95. Assessment roll filed ; notice of hearing.
96. Hearing and confirmation ; assessment lien.

97. Appeal to superior court.

714



MUiVIClPAL CORPORATIONS Cli. 56

98. Power to adjust assessments and to make reassessments
99. Payment of assessments in cash or by installments.

100. Payment of assessments enforced.
100a. Assessments in case of tenant for life or years.

100b. Interest of parties ascertained.

100c. Lien of party making payment.
101. Money borrowed to be paid out of assessments.
102. Assessment books prepared.
103. Local improvement bonds issued.

104. Assessment bonds issued.

105. Form of bonds ; sale.

106. Power to provide for payment.
107. Bonds issued without popular vote validated.

108. Popular vote not required in certain cases.

Aet. 11. Inspection of Meteks.

109. Inspectors appointed.
110. Time of appointment ; oath, bond and compensation.
111. Apparatus for testing meters provided.
112. Meters tested before installed.

113. Inspection made upon complaint.
114. Repayment of deposit.

115. Adjustment of charges.
116. Standard of accuracy.
117. Free access to meters.

Aet. 12. Regulation of Buildings.

118. Chief of tire department.
118a. Election and compensation.
118b. Duties of chief of fire department.
119. Local inspector of buildings.

119a. -Town aldermen failing to appoint inspector.

119b. Town otticers ; inspector of buildings.
120. Electrical inspectors.

121. Deputy inspectors.

122. Fire limits established.

122a. Punishment for failing to establish fire limits.

123. Building permits.
124. Material used in construction of walls.

125. Frame building within fire limits.

126. Thickness of walls.

127. Foundation of walls; openings and doors protected.
128. Metallic standpipes required.
129. Construction of joists.

130. Chimneys and flues.

131. Chimneys not built on wood.
132. Construction of flues.

133. Hanging flues.

134. Flues cleaned when building completed.
135. Construction of stove-pipes.

136. Height of foundry chimneys.
137. Steam pipes, how placed.
138. Electric wiring of houses.
139. Quarterly inspection of buildings.

140. Annual inspection of buildings.

141. Record of inspections.

142. Reports of local inspectors.
143. Fees of inspectors.
144. Care of ashes, waste, etc.

145. Ordinances to enforce the law.
146. Defects in buildings corrected.

146a. Owner of building failing to comply with law.
147. Unsafe buildings condemned.
147a. Punishment for allowing unsafe buildings to stand.
147b. Removing, notice from condemned buildings.
148. To what towns applied.
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SUBSCAPTER II. MUNICIPAL CORPORATIONS UNDER ACT OF 1917

Art. 18. Operation m- Act.

149. Explanation of terms.
150. Effect upon prior laws.

Art. 14. Organization Under the Act.

151. Municipal board of control.

152. Number of persons and area included.
153. Petition filed.

154. Hearing of i^etition and order made.

Art. 15. Power Vested in Corporation Commission.

155. To fix rates for public utilities furnished.
156. Manner of enforcing regulations.

157. Not to affect existing power.

Art. 10. Powers of Municipal Corporations.

Part 1. General Powers Enumerated.
158. Corporate powers.
159. Enumeration of powers not exclusive.

160. Police power extended to outside territory.

161. Power to establish and control public utilities.

Part 2. Power to Acquire Property.
162. Acquisition by purchase.
163. By condemnation.

Part 3. Streets and Sidewalks.
164. Power to make, improve and control.

Part ',. Markets.
165. Establish and control markets.

Part .5. Protection of Public Health.
166. Ordinances for protection of health.

167. Establish hospitals, pesthouses, quarantine, etc.

168. Elect health officer.

169. Regulate the management of hospitals.

170. Provide for removal of garbage.
171. Abate and remedy menaces to health.

Part 6. Fire Protection.
172. Establish and maintain fire department.
173. Establish tire limits.

174. Regulate buildings.

Part 7. Sewerage.
175. Establish and maintain sewerage system.
176. Require connections to be made.

Part 8. Water and Lights.

177. Establish and maintain v^'ater and light plants.

178. Fix and enforce rates.

179. Separate accounts for water system.

Part 9. Cure of Cemeteries.
180. Care fund established.

181. Applications of fund.
182. Separate accounts kept.

Part 10. Municipal Taxes.
183. Provide fen- listing and collecting taxes.

184. Unlisted taxables entered.

185. Lien of taxes.

186. Powers and duties of tax collector.

187. Settlement with tax collector.

188. Bond of tax collector and other officers.

189. License to lilunibers and electricians.
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I

1^

Art. 17. Exercise of Powers by Goveenixg Body.

190. Legislative powers, how exercised.

Part 1. Municipal Meetings.
191. Quorum and vote required.

192. Meetiugs regulated and journal kept.

Part 2. Ordinances.
193. How adopted.
194. Ordinances amended or repealed.

195. How ordinances pleaded and proved.

Part 3. Officers.

196. City clerk election ; powers and duties.

197. Salary of mayor and other officers.

19S. Vacancies tilled ; mayor pro tern.

199. Bonds required.

200. Information requested of mayor.

Pait Jf. Contracts Regulated.
201. Contracts awarded on public advertisement.
202. Certain contracts in writing and secured.

Part J. Control of Puhlic Utilities.

203. How control exercised.

204. Ordinances to regulate management.
205. Additional property acquired.

Part 6. Effect Upon Existing Regulations.
206. Existing rights and obligations not affected.

207. Existing ordinances remain in force.

208. Existing election laws remain in force.

209. General laws apply.

Aet. 18. Accou?fTiNG System.

210. Nature of accounting system.
211. Cooperation through board of control.

Akt. 19. Adoptiox of City Charters.

Part 1. Effect of Adoption.
212. Continues corporation with powers according to plan.
213. Legislative powers not restricted.

214. Ordinances remain in force.

215. Mayor and aldermen to liold no other office.

216. Wards regulated.

Part 2. Manner of Adoption.
217. Petition tiled.

218. Form of petition.

219. Election held.

220. Petitions for more than one plan.
221. What the ballots shall contain.
222. Form of ballots.

223. Series of ballots.

224. How choice determined.

J'art ,3. Result of .\doptio)i.

225. Plan to continue for two years.
226. City officers to carry out plan.
227. First election of officers.

228. Time for officers to qualify.

Art. 20. Different Forms of Municip.a.l Government.
Part 1. I'lan "A." Mayor and City Council Elected at Large.

229. How it becomes operative.
230. Mayor's election and term of office.

231. Number and election of city council.
232. Salaries of mayor and city councilmen.
233. Officers elected by city council.
2.34. Power of removal in mayor.
235. Veto power of mayor.
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Part 2. Plan "B." Mayor and Council Elected ty Districts and at Large.
236. How it becomes operative.

237. Mayor's electiou and term of office.

238. City council, election and term of office.

239. Officers elected by city council.

240. Power of removal in mayor.
241. Salaries of mayor and council.

242. Veto power in mayor.

Part 3. Plan "C." Commission Form of Government.
243. How it becomes operative.

244. Board of commissioners governing body.
245. Number, power and duties of commissioners.
246. Power and duties of mayor.
247. Commissioner of administration and finance.

248. Commissioner of public worlds.

249. Commissioner of public safety.

250. Recommendations as to purcliases.

251. General powers of board of commissioners.
252. Commissioners' service exclusive.

253. Initiative and referendum.
254. Nomination of candidates.
255. Recall of officials by the people.

256. Salaries of officers.

Part Jf. Plan "D." Mayor, City Council, and City Manager.
257. How it becomes operative.

258. Governing body.
259. Number and election of city council.

260. Power and organization of city council.

261. Meetings regulated.

262. Quorum and conduct of business.

263. Vacancies in council.

264. Mayor, how chosen.
265. Salaries of mayor and council.

266. City manager appointed.
.267. Powers and duties of manager.
268. Appointment and removal of officers.

269. Control of officers and employees.

Part 5. Plans "A" and "D," with Initiative, Referendum and Recall.

270. How submitted and effect of adoption.

Art. 21. Amendment anu Repeax of Charter.

271. "Home rule" or "Local self-government."
272. Ordinances to amend or repeal charter.

273. Petition for amendment or repeal of charter.

274. Nature of verification.

275. Laws controlling elections.

276. Several propositions voted on.

277. Limitations as to holding special elections.

278. Adoption or change certified and recorded.
279. Adoption or change ratified by vote.

280. Plan not changed for two years.

Art. 22. Elections Regxtlated.

281. Laws governing elections.

282. Publication of notice.

283. Time for holding elections.

Art. 23. General Effect of Act.

284. Not to repeal Municipal Finance Act.

285. Effect of unconstitutionality in part.

The foregoing is the act of 1917. c. 136, and all the sections are included.
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SUB-CHAPTER III. MUNICIPAL FINANCE ACT OF 1917

Aet. 24. General Provisions.

286. Name of act.

287. Meaning of terms.

288. Manner of publication.

289. Application and construction of act.

Akt. 25. Budget and Appropriations.

290. The fiscal year.

291. Budget prepared.
292. What budget shall contain.

293. Copy of budget filed for inspection.

294. Annual appropriation ordinance.
295. Appropriations made before annual ordinance.

296. Amendment of appropriations.
297. Balances revert for future appropriations.

298. Funds specially applied not affected.

Art. 26. Temporary Loans.

299. Money borrowed to meet appropriations.

300. Money borrowed in anticipation of bond sales.

301. Notes or bonds issued for temporary loans.

Art. 27. Permanent Financing.

302. Not applied to temporary loans.

303. For what purposes bonds may be issued.

304. Ordinance for bond issue.

305. Determining period for bonds to run.

306. Sworn statements of indebtedness.
307. Publication of bond ordinance.
308. Limitation of action to set aside ordinance.
309. Ordinance requiring popular vote.

310. Elections on bond issue.

311. Preparation for issuing bonds.
312. Within what time bonds issued.

313. Amount and nature of bonds determined.
314. Bonded debt payable in installments.
315. Kind of money for payment.
316. Formal execution of bonds.
317. Registered or coupon bonds.
318. Sale of bonds.
319. Application of funds.
320. Bonds incontestible after delivery.

321. Tax levied for payment of bonds.

Art. 28. Restriction Upon the Exercise of Municipal Powers.
322. In borrowing or expending money.
323. In passing ordinances under this act.

324. Action to compel or prevent official act.

325. Limitation of taxing power for general purposes.

Art. 29. General Effect of Act.

326. Effect upon prior laws and proceedings taken.
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SUBCHAPTER I. MUNICIPAL CORPORATIONS CREATED
BEFORE 1917

Aet. 1. General Powees

1. Body politic. Every incorporated city or town is a body politic and cor-

porate, and shall have the powers prescribed by statute, and those necessarily

implied by law, and no other.

Rev., s. 2915 ; Code, s. 702.

2. Corporate powers. A city or town is authorized

:

1. To sue and be sued in its corporate name.

2. Out of any funds on hand, and without creating any debt, to purchase and
hold real estate for the use of its inhabitants.

3. To purchase and hold land, within or without its limits, not exceeding fifty

acres, for the purpose of a cemetery, and to prohibit burial of persons at any
other place in said town, and to regulate the manner of burial in such cemetery.

All municiptl corporations purchasing real property at any trustee's or mort-

gagee's sale or commissioner's sale or execution or tax sale shall be entitled

to a conveyance therefor from the trustee, mortgagee or other person or officer

conducting such sale, and deeds to such municipal corporations or their assigns

shall have the same force and eifect as conveyances to private purchasers. The
provisions of this subsection shall apply to such sales and conveyances as may
have been heretofore made by the persons and officers mentioned in the fore-

going section.

4. To make such contracts, and purchase and hold such personal property as

may be necessary to the exercise of its powers.

5. To make such orders for the disposition or use of its property as the interest

of the town requires.

6. To grant upon reasonable terms franchises for public utilities, such grants

not to exceed the period of sixty years, unless renewed at the end of the period

granted ; also to sell or lease any waterworks, lighting plants, gas or electric, or

any other public utility which may be owned by any city or town : Provided, that

in the event of such sale or lease it shall be approved by a majority of the

qualified voters of such city or town; and also to make contracts, for a period

not exceeding thirty years, for the supply of light, water or other public com-

modity : Provided, that this subsection shall not apply to Cumberland County.

7. To provide for the municipal government of its inhabitants in the manner
required by law.

8. To levy and collect such taxes as are authorized by law.

9. To do and perform all other duties and powers authorized by law.

Rev., s. 2916; Code, ss. 704, 3S17 : 1901, c. 28.3; 1905, c. 526; 1907, c. 978; 1917, c. 223.

Note. Approval by majority of qualittetl voters iu case of sale or lease of public
utilities, not required in the town of Reidsville. Pr. L. 1917, c. 28.

Reformatories for women established by county and city. See Reformatories, Art. 3.

In Alamance County towns may condemn land for cemetery. 1907. c 172.

Act 1911, c. 86, allowing municipalities to establish public utilities, repealed except as to

Cherokee. 1913, c. 179.
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3. How corporate powers exercised. The corporate powers can be exercised

only by the board of commissioners, or in pursuance of resolutions adopted by

them, unless otherwise specially provided by law.

Rev., s. 2917 ; Code. ss. 703.

4. Application of chapter, and meaning of terms. Part one of this chapter

shall apply to all incorporated cities and towns where the same shall not be

inconsistent with special acts of incorporation, or special laws in reference

thereto, and the word "commissioners" shall also be construed to mean "alder-

men," or other governing municipal authorities. The sections relating to

municipal or town elections shall apply to all cities and towns not expressly

excepted by law.

Rev., s. 2918 ; Code, s. 3827 ; R. C, c. Ill, s. 23.

Art. 2. MuisriciPAi. Officers

Part 1. Commissioners

5. Number and election. The board of commissioners of each town shall con-

sist of not less than three nor more than seven commissioners, who shall be bi-

ennially elected by the qualified voters of the town, at the time and in the

manner prescribed by law.

Rev., ss. 2917, 2919 ; Code, s. 8787 ; R. C, c. Ill, s. 1.

Note. Commissioners elected annually in the town of Murphy. Pr. Ex. Sess. 1913, c. 1.

6. Number may be changed. After the first election the voters of any town
may, whenever and as often as they choose, at the time of electing commissioners,

and after due notice given thereof by the commissioners then in authority, by a

majority of all the votes cast, alter the number of commissioners, so that the

number be not more than seven nor less than three ; and thenceforth the number
of commissioners agreed on shall be chosen.

Rev., s. 2922 ; Code, s. 3791 ; R. C, c. Ill, s. 7.

7. Oath of office. The commissioners shall take and subscribe an oath before

some person authorized by law to administer oaths that they will faithfully and
impartially discharge the duties of their office, and such oath shall be filed with

the mayor of such town and entered in a book kept for that purpose.

Rev., s. 2920 : Code. s. 3799 ; R. C, c. Ill, s. 12.

8. Vacancies filled. In case of a vacancy after election in the office of com-
missioner the others may fill it until the next election.

Rev., s. 2921 ; Code, s. 3793 ; R. C, c. Ill, s. 9.

9. Commissioners appoint other officers and fix salaries. The board of com-
missioners may appoint a town constable, and such other officers and agents as

may be necessary to enforce their ordinances and regulations, keep their records,

and conduct their afilairs; may determine the amount of their salaries or com-
pensation ; and also the compensation or salary of the mayor ; may impose oaths

of office upon them, and require bonds from them payable to the state, in proper

penalties for the faithful discharge of their duties.

Rev., s. 2925; Code, s. 3800; R. C, c. 111. s. 13; 1862, c. 51.
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Part 2. Mayor

10. How elected; vacancy. At the same time when commissioners are elected,

the voters may by ballot, under the inspection of the same persons and under
the same rules and regulations, elect a mayor of the town; and the person
having the highest number of votes shall be declared elected. In case of a va-

cancy in the office, the commissioners may fill the same.

Rev., s. 2931 : Code, s. 3794; R. C, c. Ill, s. 10.

11. Oath of office. The mayor, before some justice of the peace, or other

person authorized by law to. administer oaths, shall take and subscribe the oaths

prescribed for public officers, and an oath that he will faithfully and impar-

tially discharge the duties imposed upon him by law, which said oath shall be

filed with the records of the town and be entered on the same book with the oaths

of the commissioners.

Rev., s. 29;!2 ; Code, s. 3798 ; R. C, c. Ill, s. 11.

12. Presides at commissioners' meetings; mayor pro tern. The mayor shall

preside at the meetings of the commissioners, but shall have no vote except in

case of a tie; and in the event of his absence or sickness, the board of commis-

sioners may appoint one of their number pro tempore, to exercise his duties.

Rev., s. 2933 : Code, s. 3794 : R. C, c. Ill, s. 10.

13. Mayor's jurisdiction as a court. The mayor of every city or incor-

porated town is hereby constituted an inferior court, and as such court such

mayor shall be a magistrate and conservator of the peace, and within the cor-

porate limits of his city or town shall have the jurisdiction of a justice of the

peace in all criminal matters arising under the laws of the state, or under the

ordinances of such city or town. The rules of law regulating proceedings before

a justice of the peace shall be applicable to proceedings before such mayor, and
he shall be entitled to the same fees which are allowed to justices of the peace.

Rev., s. 2934 ; Code, s. 3818 ; 1871-2, c. 195 ; 1876-7, c. 243.

14. Enforces ordinances and penalties. As such court the mayor shall have

authority to hear and determine all cases that may arise upon the ordinances of

the city or town; to enforce penalties by issuing execution upon any adjudged
violation thereof, and to execute the laws and rules that may be made and pro-

vided by the board of commissioners of said city or town, for the government and
regulation of the said city or town, but in all cases any person dissatisfied with

the judgment of the mayor, may appeal to the superior court as in case of a

judgment rendered by a justice of the peace.

Rev., s. 293.5 : Code, s. 3819 : 1876-7, c. 243, s. 2.

15. May sentence to work on streets. In all cases where judgments may be

entered up against any person for fines, according to the laws and ordinances of

any incorporated town, and the person against whom the same is so adjudged

refuses or is unable to pay such judgment, it may and shall be lawful for the

mayor before whom such judgment is entered, to order and require such person,

so convicted, to work on the streets or other public works, until, at fair rates of

wages, such person shall have worked out the full amount of the judgment and
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costs of the prosecution ; and all sums received for such fines shall be paid into

the treasury. No woman shall be worked on the streets.

Rev., s. 2937 ; Code, s. 3806 ; 1897, c. 270 ; 1899, c. 128 ; 1866-7, c. 13.

, 16. Mayor certifies ordinances on appeal. In all cases of appeal from a

mayor's court to the superior or other court of appeal, when the offense charged

is the violation of a town ordinance the mayor shall send with the papers in the

case a true copy of the ordinance alleged to have been violated, and shall certify

under his hand and seal that said ordinance was in force at the time of the

alleged violation of the same.

Rev., .s. 29-36; 1899. c. 277.

Parts. ConstahJe, Policeman, and Health Oficer

17. Constable to take oath of office. The town constable sliall, before some
person authorized to administer oaths, take and subscribe to the oaths prescribed

for public officers, and an oath that he will faithfully and impartially discharge

the duties of his office according to law, which said oath shall be filed with the

mayor and entered in a book with the oaths of the commissioners.

Rev., s. 2938 ; Code. s. 3808 : R. C, c. Ill, s. 20.

Note. For appointment of special constable, see Constables, s. 3.

18. Power and duties of constable. As a peace officer, the constable shall

liave within the town all the powers of a constable in the county ; and as a min-

isterial officer, he shall have power to serve all civil and criminal process that

may be directed to him by any court within his county, under the same regula-

tions and penalties as prescribed by law in the case of other constables, and to

enforce the ordinances and regulations of the board of commissioners as the board

may direct. Whenever any process or other notice is so directed as to author-

ize a township constable to execute the same a town constable in that county may
•execute the same without any more specific direction : Provided, such town con-

stable shall be required to give bond for performance of his duties such as is

required of township constables who execute civil process.

Rev., s. 2939 ; Code, ss. 3808, 3810 ; R. C, c. Ill, s. 20 ; 1879, c. 266 ; 1897. c. 519 ; 1899,

168 ; 1907, c. 52. s. 1.

19. Constable as tax collector. The constable shall have the same power to

•collect the taxes imposed by the commissioners as sheriffs have to collect the taxes

imposed by the county commissioners, and he may be required by the commis-

sioners to give bond, with sufficient surety, payable to the state of North Caro-

lina, in such sum as the commissioners may prescribe, to account for the same;

upon which suit may be brought by the commissioners, as upon the bonds of

other officers. The bond of the constable shall be duly proved, before the mayor
and commissioners, and registered in the office of the register of deeds.

Rev., s. 2940 ; Code, 3809 ; R. C, c. Ill, s. 21.

20. Policemen appointed. The board of commissioners may apiDoint town
watch or police, to be regulated by such rules as the board may prescribe.

Rev., s. 2926 ; Code, s. 3803 ; R. C, c. 111. s. 16.
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21. Policemen execute criminal process. A policeman shall have the same
authority to make arrests and to execute criminal process, within the town limits,

as is vested by law in a sheriff.

Rev., s. 2927 ; Code, s. 3811.

22. Municipal health officer. The authorities of any city or town, not already

authorized in its charter, may elect a municipal health officer when, in their judg-

ment, municipal health would be improved thereby, and may make such regula-

tons, pay such fees and salaries, and impose such penalties as in their judgment
may be necessary for the protection and advancement of the public health.

Rev., s. 4454 : 1911. c. 62, s. 14 ; 189.3, c. 214. s. 25.

Note. For the general duties of health officer, see chapter on Public Health.

Part Jf. General Qualification of Officers

23. Must be voters in town or city. No person shall be a mayor, commis-

sioner, intendent of police, alderman or other chief officer of any city or town,

unless he shall be a qualfied voter therein.

Rev., s. 2941 ; Code, s. 3796 ; 1870-1, c. 24, s. 3.

24. Refusal to qualify and act. Every person elected or appointed commis-

sioner, mayor, or town constable, who, after being duly notified, shall neglect or

refuse to qualify and perform the duties of his office or appointment, shall pay
twenty-five dollars, one-half to the use of the town, and the other half to the use

of any person who will sue for the same.

Rev., s. 2942 : Code. s. 3812 ; R. C, c. 111. s. 22.

25. Hold office until successor qualified. Whenever the day of election shall

be altered, the officers of the corporation elected or appointed before that day,

shall hold their places till the day of election, and until other officers shall be

elected or appointed and qualified. And they shall hold their offices in like

manner, when there is any failure to make the annual election.

Rev., s. 2943 : Code, s. 3792 ; R. C. c. Ill, s. 8.

Akt. 3. Elections Regulated

26. Application of law, and exceptions. All elections held in any city or

town shall be held under the following rules and regulations, except in the cities

of Charlotte, Fayetteville and Greensboro, and in the town of Shelby, and in

the towns in the counties of Bertie, Cabarrus, Caldwell, Catawba, Chowan, Colum-
bus, Davidson, Edgecombe, Gaston, Lenoir, Mitchell, Nash, Pitt, Robeson, Stokes,

Surry, Vance, Wayne and Wilson.

Rev., s. 2944: 1901, c. 750, ss. 1, 21; 1903. cc. 184. 218, 626, 709, 777; 1907, c. 165; Ex.
Sess. 1908, c. 03; 1909, c. 365.

27. When election held. In all cities and towns an election shall be held on

Tuesday after the first Monday of May, one thousand nine hundred and five,

and biennially thereafter. Provided, that the provisions of this section shall not

be construed so as to change, alter or amend any clause or provision in any char-

ter of any town or city in Harnett County, providing for an annual election of

the officers of such town or city.

Rev., s. 2945 ; 1901. c. 750, s. 19 ; 1907, c. 165.
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28. Polling places. There shall be at least one polling place in each ward in

the town or city, if the said town or city is divided into wards; and if not

divided into wards, then there shall be as many polling places as may be estab-

lished by the governing body of said town or city.

Rev., s. 2946; 1901, c. 750, s. 2.

29. Registrars appointed. The board of commissioners shall select, at least

thirty days before any city or town election, one person for each election pre-

cinct, who shall act as registrar of voters for such precinct ; and shall make publi-

cation of the names of the persons so selected, and of the time of the election,

at the town or city hall, or at the usual place of holding the mayor 's court, imme-
diately after such appointment, and shall cause a notice to be served upon the

registrars by the sheriff of the county or the township constable. If any regis-

trar shall die or neglect to perform his duties, said governing body may appoint

another in his place.

Rev., s. 2947; 1901, c. 750, s. 5; 1903, c. 61.3.

30. Registrars take oath of office. Before entering upon the duties of his

office each registrar shall take an oath before some person authorized by law to

administer oaths to faithfully perform the duties of his office as registrar.

Rev., s. 2948; 1901, c. 750, s. 6.

31. Registration of voters. It shall be the duty of the board of commission-

ers of every city and town to cause a registration to be made of all the qualified

voters residing therein, under the rules and regulations prescribed for the regis-

tration of voters for general elections. And where there has been a registration

of voters, the board of commissioners may, in its discretion, order a new regis-

tration of voters ; and unless such new registration shall be ordered, the election

shall be held under the existing registration, with such revision as is herein

provided.

Rev., s. 2949; Code, s. 3795 ; 1901, c. 750, s. 3.

32. Notice of new registration. In the event a new registration is ordered

the board of commissioners shall give thirty days notice thereof by advertise-

ment in some newspaper, if there be one published in the town or city, and if

there be none so published, then in three public places in the city or town.

Rev.. .?. 2950; 1901, c. 750, s. 4.

33. Registration books revised. Each registrar shall be furnished with regis-

tration books, and it shall be his duty to revise the registration book of his

precinct in such manner that said books shall show an accurate list of the elec-

tors previously registered in such ward or precinct and still residing therein,

without requiring such electors to be registered anew.

Rev., s. 2951 ; 1901, c. 750. s. 6.

34. Time for registration. Each registrar shall, between the hours of nine

o'clock a.m. and five o'clock p.m. on each day (Sunday excepted) for seven

days preceding the day for closing the registration books, as hereinafter pro-

vided, keep open said books for the registration of any new electoi'S residing in

the precinct, and entitled to register, whose names have never before been
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registered in such precinct, or do not appear in the revised list. Such books

shall be open until nine o'clock p.m. of each Saturday during such registration

period and shall be closed for registration on the second Saturday before each

election.

Rev., s. 2952; 1901. c. 750, s. 6.

35. Registration on election day. No registration shall be allowed on the

day of election, but if any person shall give satisfactory evidence to the registrar

and judges of election that he has become of the age of twenty-one years or

otherwise has become qualified to register and vote since the registration books

were closed for registration, he shall be allowed to register and vote.

Rev., s. 295.3 ; 11X)1, c. 750, s. 8.

36. Books open for challenge. On the second Saturday before the election the

registration books shall be kept open at the polling place in the precinct for the

inspection of the electors of the precinct, and any of such electors shall be

allowed to object to the name of any person appearing on said books.

Rev., s. 2955; 1901, c. 750, s. 7.

37. Practice in challenges. AVhen a person is challenged the registrar shall

enter upon his books opposite the name of the person objected to the word
"challenged," and the registrar shall appoint a time and place, on or before the

Monday immediately preceding election day, when he, together with the judges

of election, shall hear and decide the objection, giving personal notice to the

voter so objected to ; and if for any cause, personal notice cannot be given, then

it shall be sufficient to leave a copy thereof at his residence. If any person

challenged shall be found not duly qualified, the registrar shall erase his name
from the books. They shall hear and determine the cause of challenge under

the rules and regulations prescribed by the general law regulating elections for

members of the general assembly.

Rev., s. 2956: 1901. c. 750, ss. 7. 9.

38. Judges of election. The board of commissioners shall appoint, at least

thirty days before any city or town election, two judges of election, who shall be

of different political parties where possible, and shall be men of good character,

able to read and write, at each place of holding election in said city or town,

who, before entering upon the discharge of their duties, shall take an oath,

before some person authorized by law to administer oaths, to conduct the elec-

tion fairly and impartially, according to the cbnstitution and laws of the state.

Rev., 8. 295S; 1!M)1, c. 750, s. 7.

39. Vacancies on election day. If any vacancy shall occur on the day of

election in the office of registrar, the same shall be filled by the jiidges of election,

and if any vacancy shall occur on that day in the office of judge the same shall

be filled by the registrar ; vacancies occurring at any other time shall be filled

by the board of commissioners.

Rev., s. 2954 ; imi, c. 750, s. 20.

40. Judges superintend election. The judges of election shall open the polls

and superintend the same until the close of election; they shall keep poll books

in which shall be entered the name of every person who shall vote, and at the
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close of the election they shall certify the same over their proper signatures and
deposit them with the board of commissioners.

Rev., s. 2959 ; 1901, c. 750. s. 7.

41. When polls open and close. The polls shall be open on the day of elec-

tion from eight o'clock a.m. till sunset, and no longer; and each person whose

name may be registered shall be entitled to vote.

Rev., s. 2960 ; 1901, c. 750, s. 10.

42. Who may vote. All qualified electors, who shall have resided for four

months immediately preceding an election within the limits of any voting pre-

cinct of a city or town, and not otherwise, shall have the right to vote in such

precinct for mayor and other city or town officers.

Rev., s. 2961 ; 1901, o. 750. s. 9.

43. Ballots and ballot boxes. All ballots shall be printed or written upon
white paper and shall be of the same size, without device, mutilation or orna-

mentation, the size of ballots to be fixed by board of commissioners at the same
meeting the registrar is appointed. The governing body of the city or town
shall provide for each election precinct in their respective cities or towns neces-

sary ballot boxes in which to deposit the ballots ; each of such boxes shall have

an opening through the lid to admit a single folded ballot, and no more. The
ballot boxes shall be kept up by the judges of election for the use of the election

precincts respectively; and the registrar and judges of election, before the

voting begins, shall carefully examine the ballot boxes and see that there is

nothing in them, and they shall be sealed or securely fastened and not be opened

until the polls are closed.

Rev., s. 2962 ; 1901, o. 750, s. 12 ; 190.3. c. 613, s. 2.

44. Ballots counted. When the election shall be finished the registrar and
judges of election shall open the boxes and count the ballots, reading aloud the

names of the persons which shall appear on each ballot; and if there shall be

two or more ballots rolled up together, or any ballot shall contain the names of

more persons than the elector has the right to vote for, or shall have a device

or ornament upon it, in either of these cases such ballots shall not be numbered
in taking the ballots, but shall be void ; and the counting of votes shall be con-

tinued without adjournment until completed, and the result thereof declared.

Rev., s. 2963: 1901. c. 750. s. 13.

45. Registration books, where deposited. Immediately after any election

the registrars shall deposit the registration books for the respective precincts

with the board of commissioners.

Rev., s. 2957 ; 1901. c. 750, s. 11.

46. Board of canvassers. The registrar and judges of election in each voting

precinct shall appoint one of their number to attend the meeting of the board of

canvassers as a member thereof, and shall deliver to the member who shall have

been so appointed the original returns of the result of the election in such pre-

cinct; and the members of the board of canvassers who shall have been so ap-

pointed shall attend the meeting of the board of canvassers, and shall constitute

the board of town canvassers for such election, and a majority of them shall
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rtonstitute a quorum. In towns where there is only one voting precinct, the

registrar and judges of election shall, at the close of the election, declare the

result thereof.

Rev., s. 2964 ; 1901, c. 7.50, ss. 13, 14.

47. Meeting of board of canvassers. The board of canvassers shall meet on

the next day after the election at twelve o'clock m., at the mayor's office, and
they shall each take the oath prescribed in the general law governing elections

for members of the board of county canvassers.

Rev., s. 2905 ; 1901, c. 750, s. 1.5.

48. Board determines result; tie vote. The board of canvassers shall, at

their meeting, in the presence of such electors as choose to attend, open, canvass

and judicially determine the result, and shall make abstracts, stating the number
of legal ballots cast in each precinct for each office, the name of each person

voted for and the luunber of votes given to each person for each different office,

and shall sign the same. It shall have power and authority to pass upon judi-

cially all the votes relative to the election and judicially determine and declare

the result of the same, and shall have power and authority to send for papers

and persons and examine the latter upon oath ; and in case of a tie between two
opposing candidates, the result shall be determined by lot. In all other respects

all elections held in any town or city shall be conducted as prescribed for the

election of members of the general assembly.

Rev., s. 2966; 1901, c. 750, ss. 16. 17.

49. Notice of special election. No special election shall be held for any
purpose in any county, township, city or town unless at least thirty days notice

shall have been given of the same by advertisement in some newspaper published

in said county, city or town, or by advertisement posted at the courthouse of the

county and four other public places in such county, city or town.

Rev., s. 2967 ; 1901. f. 750. s. 24.

AiiT. 4. Oedina^tces axd Regulatioxs

50. General power to make ordinances. The l)oard of commissioners shall

have power to make ordinances, rules and regulations for the better government
of the town, not inconsistent with this chapter and the law of the land, as they

may deem necessary ; and may enforce them by imposing penalties on such as

violate them ; and may compel the performance of the duties imposed upon others,

by suitable penalties.

Rev., s. 2928 ; Code, ss. 3799, .3804 ; R. C, c. 111. ss. 12, 17.

Note. For proof of onliiiaiices on apiioal. see Evidence, s. 4.

51. Power to establish and regulate markets. The board of commissioners

may establish and regulate their markets, and prescribe at what place, within the

corporation, shall be sold marketable things ; in what manner, whether by weight

or measure, may be sold grain, meal or flour (if flour be not packed in barrels),

fodder, hay, or oats in straw ; may erect scales for the purpose of weighing the

same, appoint a weigher, fix his fees, and direct by whom they shall be paid.

But it shall not be lawful for the commissioners or other authorities of any town
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to impose any tax whatever on wagons or carts selling farm products, garden

truck, fish aud oysters on the public streets thereof.

Rev., s. 292S ; Code, s. 3801 ; R. C. c. Ill, s. 14 ; 1879, c. 176.

52. Repair streets and bridges. The board of commissioners shall provide

for keeping in proper repair the streets and bridges in the town, in the manner
and to the extent they may deem best ; may cause such improvements in the town

to be made as may be necessary, and may apportion the same equally among the

inhabitants, by assessments of labor or otherwise, and the citizens shall not be

liable to work on the public roads without the limits of the town. When they

determine to repair or improve by labor, they may appoint an overseer and
compel such persons as are liable to perform duty on the public roads to work

on the streets, in the manner and under the penalties provided in the general

law for the reparation of the public roads.

Rev., s. 2930; Code. s. 3803; R. C, c. 111. s. 16.

53. May abate nuisances. The board of commissioners may pass laws for

abating or preventing nuisances of any kind, and for preserving the health of

the citizens.

Rev., s. 2929 ; Code, s. 3802 ; R. C, c. Ill, s. 15.

Note. Require contractors to give bond. See chapter Liens, s. 12.

May establisli public hospital. See chapter Public Hospitals.

Aet. 5. Muxicip.vL Taxatiox

54. Commissioners may levy taxes. The board of commissioners may annu-

ally levy and cause to be collected for municipal purposes a tax not exceeding

fifty cents on the hundred dollars, and one dollar and fifty cents on each poll,

on all persons and property within the corporation, .which may be liable to taxa-

tion for state and county purposes; and may annually lay a tax on all trades,

professions and franchises carried on or enjoyed within the city, unless other-

wise provided by law ; and may lay a tax on all such shows and exhibitions for

reward as are taxed by the general assembly ; and on all dogs, and on swine,

horses and cattle, running at large within the town.

Rev., s. 2924; Code. s. 3800: R. C, c. 111. s. 13; 1862, c. 51.

55. Taxes must be uniform and ad valorem. All taxes levied by any county,

city, town, or township, shall be uniform and ad valorem, upon all property in

the same, except property exempted by this constitution.

Rev., s. 2968; Const., Art. VII, s. 9.

56. Poll tax limitation. Tlie equation of taxation described in the constitu-

tion applying only to taxation levied for the ordiiiary purposes of the state and
county, no poll tax shall be levied or collected by any city or town, except as

hereinafter provided, in excess of two dollars for any or all purposes combined,
and all acts levying or authorizing the levy of taxes for special purposes which
contain authority to levy a poll tax in excess of two dollars in the aggregate
for all purposes are hereby repealed or modified so as to restrict and provide

that the poll tax for general purposes and special taxes combined shall never

exceed two dollars : Provided, this act shall not be construed to affect and shall

not affect the district or other special school taxes and road taxes on the poll
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where they are now required to be levied by law : Provided further, that this

act shall not affect any special act for the sale of bonds by municipalities where
said bonds have been sold or voted for or authorized at the date of the passage

of this act. This shall not apply to the counties of Halifax, Beaufort, Cleve-

land, New Hanover, Burke, Catawba, Union, Randolph, Orange, Edgecombe,
Pasquotank and Rowan.

1907, c. 935.

57. Tax lists taken. The mayor, or other suitable person, shall, by order of

the commissioners, take the list of taxables in the town, in such manner and at

such time as the commissioners shall prescribe. If any person fail to list his

taxables within the time prescribed by the commissioners, he shall be liable to

a doube tax.

Rfv., s. 2969 : Code. s. .3807 ; R. C, c. Ill, s. 19.

58. Tax lists corrected. All tax lists, either county or municipal, which may
be placed in the hands of any sheriff or tax collector, shall be at all times under
the control of the authorities imposing the tax, and subject to be corrected, or

altered by them, and shall be open for inspection by the public, and upon
demand by the authorities imposing the tax, or their successors in oiBce, shall

be surrendered to the lawful authorities for such inspection or correction.

Rev., .s. 2970 : Code. s. 3823 ; 1870-1. c. 177. s. 2.

59. Taxation of municipal bonds. All laws and clauses of laws heretofore

passed exempting bonds issued by any municipal corporation of the state of

North Carolina from state, county or municipal taxation be and the same are

hereby repealed : Provided, that nothing herein shall be construed to prevent a

municipality from exempting its bonds from its own taxation.

Rev., s. 2970: 190.5, c. 532.

60. Dog tax. If any person residing in a town shall have tlierein any dog,

and shall not return it for taxation, and shall fail to pay the tax according to

law, the commissioners, at their option, may collect from the person so failing

double the tax, or may treat such dog as a nuisance, and order its destruction.

Rev., .s. 2971 ; Code. s. 3815 ; R. C. c. Ill, s. 24.

Note. For general dog tax. see Dogs.

61. Monthly settlements by tax collector. Each town and city constable, or

any other officer authorized by any town or city to collect taxes, fines or pen-

alties, shall make a monthly settlement of all moneys coming into his hands,

with the town treasurer or other officer authorized to receive the same.

Rev., s. 2972 ; Code, s. 3813 ; 1879, c. 194.

61a. Punishment for failing to pay over taxes monthly. If any constable or

collector of taxes for any town or city, or any other officer, shall fail to make
settlement and full retiirn of all moneys, penalties and fines coming into his

hands each month with the town or city treasurer, or other officer authorized

to receive the same, he shall be guilty of a misdemeanor.

Rev., s. 3G09: Code. s. .3814; 1879, c. 194, s. 2 ; 1S81, c. 37.

62. Annual statement of taxes. The commissioners shall annually publish

an accurate statement of the taxes, levied and collected in the town, together

I
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with a statement of the amount expended by them, and for what purpose. And
any board of commissioners failing to comply with this section shall forfeit and
pay one hundred dollars to any person who will sue for the same.

Rev., s. 2973; Code. s. 3816; R. C, c. Ill, s. 25.

63. Publication of receipts and disbursements:

1. The board of aldermen or other governing body of incorporated cities and
towns having a population of three thousand or over shall cause to be published

monthly or quarterly statements of all municipal receipts and disbursements,

which shall be itemized and show from what source received and to whom and on

what account paid, and shall likewise cause to be published annually, at the end
of each tiscal year, condensed and classified statements of such municipal re-

ceipts and disbursements, showing the source from which received and the

account on which expended.

2. The governing body of incorporated towns having a population of less

than three thousand shall cause to be published annually at the end of each

fiscal year, statements of all receipts and disbursements of public moneys collected

and expended, which statements shall be itemized as provided for the monthly

or quarterly statements in the preceding paragraph, and shall also contain a

classified summary of such receipts and disbursements, showing the source from

which received and the account on which expended.

3. The statements above provided for shall be published in some newspaper

having its place of publication, or which is of general circulation, in the city or

town in which such public moneys are collected and expended. The cost of

such publication shall not exceed one-half of one cent per word.

1911, c. 291.

Art. 6. Sale of ]\[rxiciPAL Puoperty

64. Public sale by mayor and commissioners. The mayor and commissioners

of any town shall have power at all times to sell at public outcry, after thirty

days notice, to the highest bidder, any property, real or personal, belonging to

any such town, and apply the proceeds as they may think best.

Rev., s. 2978 ; Code, s. 3824 ; 1872-3, c. 112.

65. Sale by county commissioners. In any town where there is no mayor
or commissioners, the board of county commissioners shall have the power given

in the preceding section.

Rev., s. 2979 ; Code, s. 3825 ; 1872-3, c. 112, s. 2.

66. Title made by mayor. The mayor of any town, or the chairman of any
board of commissioners, of any town or county, is fully authorized to make title

to the purchaser of any property sold under this chapter.

Rev., s. 2980; Code, s. .3826; 1872-3, c. 112, s. 3.

Aet. 7. General Municipal Debts

67. Popular vote required, except for necessary expense. No county, city,

town, or other municipal corporation shall contract any debt, pledge its faith,

or loan its credit, nor shall any tax be levied, or collected by any officers of the
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same, except for the necessary expenses thereof, unless by a vote of the majority
of the qualified voters therein.

Kev.. s. 2974 ; Const.. Art. VII, s. 7.

68. Debts paid out of tax funds. Debts contracted by a municipal corpora-

tion in pursuance of authority vested in it, shall not be levied out of any prop-

erty belonging to such corporation and used by it in the discharge and execution

of its corporate duties and trusts, nor out of the property or estate of any
individual who may be a member of such corporation or may have property
within the limits thereof. But all such debts shall be paid alone by taxation

upon subjects properly taxable by such corporation : Provided, that whenever any
individual, by his contract, shall become bound for such debt, or any person

may become liable therefor by reason of fraud, such person may be subjected

to pay said debt.

Rev., s.-. 2975 ; Code. s. 3821 ; 1870-1. c. 90.

69. Debts limited to ten per cent of assessed values. It shall be unlawful for

any city or town to contract any debt, pledge its faith or loan its credit for the

construction of railroads, the support or maintenance of internal improvements

or for any special purpose whatsoever, to an extent exceeding in the aggregate

ten per cent of the assessed valuation of the real and personal property situated

in such city or town. And the levy of any tax to pay any such indebtedness in

excess of this limitation shall be void and of no effect.

Rev., s. 2977 ; 1889. c. 486.

Art. 8. Municipal Bo:s:ds

70. Meaning of terms and construction. AVherever in this article the

word municipality is used it shall be construed to mean the city or town issuing

bonds hereunder ; wherever the word resolution is used it shall be construed to

mean the resolution, ordinance or order of the governing body of such munici-

pality. This authority shall be in addition to any and all other statutes author-

izing or permitting the issuance of bonds, and shall not be construed to repeal or

supersede any of such statutes.

1915. c. 131, s. 8.

71. Bonds issued for necessary expense. For securing money for any pur-

pose involving a necessary expense, including the funding or refunding of obli-

gations therefore issued for any such jDurpose, the governing body of any city

or town is hereby authorized to issue bonds of such municipality to such an

amount as the governing body shall by resolution direct, said bonds to be of

such form and tenor and denomination, and to bear interest at such rate not

exceeding six per centum per annum, and the principal thereof to be payable at

such time or times not exceeding thirty years from the date thereof, and such

interest and principal to be payable at such place or places within or without

tliis state as the governing body shall by resolution direct.

1915. e. 131. s. 1.

72. Popular vote. required in other cases. To secure money for any other

municipal purj^ose, including the funding or refunding of obligations thereto-

fore issued in whole or in part for any other municipal purpose, the governing
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body may issue bonds of such municipality in all respects as provided in the

foregoing section, but before issuing said bonds the question of their issuance

shall be submitted to the qualified voters of svich municipality at a general or

special election.

Notice of such election shall be given by publication at least once a week for

four weeks in a newspaper published in said municipality or by posting for

thirty days in at least three public places if no newspaper is published therein.

Such election shall be held, conducted and canvassed as other elections in said

municipality. If a special election be held, the existing registration list shall be

used unless a new registration shall be ordered by resolutions. If at such elec-

tion a majority of the registered voters shall vote in favor of the issuance of said

bonds, then they shall be issued as aforesaid.

But if said bonds are to be issued to fund or refund any notes, bonds or other

obligations, the issuance of which shall have been approved by a majority of the

qualified voters of such municipality, then no election for the issuance of the

funding or refunding bonds shall be necessary.

1915, c. 131, s. 2.

73. Amount limited to 10 per cent of assessed valuation. No bonds shall be

issued under the preceding section which, together with all other bonded debt of

the municipality, shall exceed ten per centum of the assessed valuation of the

real and personal property situated in said municipality : Provided, that this

prohibition shall not apply to the issuance of funding or refunding bonds.

1915, c. 131, s. 6.

74. Formal execution of bonds. The bonds shall be numbered and shall be

signed by two or more officers to be designated by resolution, including the

chief executive officer, under the corporate seal. The delivery of such bonds so

executed shall be valid notwithstanding any change in such officers or seal occur-

ring within twenty days after such execution. If coupons be attached to said

bonds the coupons may be executed by the facsimile signature of one or more of

the officers who sign said bonds, to be designated by resolution. Such coupon
bonds may at any time after their issuance be registered by the financial officer

of such municipality who shall sign a statement endorsed thereon evidencing the

destruction of all unmatured coupons and the registration of such bonds. Such
bonds may also be registered as to principal only.

1915, c. 131. s. 3.

75. Sale of bonds. Such bonds shall be sold at not less than par and shall

bear such a rate of interest not exceeding six per cent, as the governing body of

the municipality may determine. They shall be sold at public sale, after adver-

tisement and competitive bidding.

1915, c. 131, s. 4.

76. Tax levied for payment of bonds. It shall be the duty of the governing

body of all cities and towns to levy and collect, annually, as other taxes are levied

and collected, a sum siifficient to pay the interest on all bonds issued by them
as such interest becomes due, and to provide a sinking fund for the payment of

all such bonds at maturity. The municipality may, prior to the issuing of such

bonds, or thereafter, provide and pledge a tax in a specific amount to pay the
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same, and such tax shall thereafter be levied and applied to the payment of such

bonds and to no other purpose, until the same are fully paid. All laws and
clauses of laws limiting the levy to be made by the governing body of any city or

town in the state to an amount not sufficient to pay at maturity the principal and
interest of bonds authorized to be issued are repealed as to such limitation.

191.5. c. 131. s. 5 : 1917, ce. 4.3, 120.

Akt. 9. Public Libraries

77. Libraries established upon petition and popular vote. The governing

body of any incorporated city or town, upon the petition of twenty-five per cent

of the registered voters thereof, shall submit the question of the establishment of

a free public library to the voters at the next municipal election. If a majority

of votes east on said question be in the affirmative, the board of aldermen or

town commissioners shall establish the library or reading-room and levy and
cause to be collected as other general taxes are collected a special tax of not

more than ten cents on the hundred dollars of the assessed value of the taxable

property of such city or town and not more than thirty cents on the poll. The
fund so provided shall constitute the libarary food, and shall be kept separate

from the other funds of the city or town, to be expended exclusively upon such

library.

1911. c. 83, s. 1.

78. Library trustees appointed. For the government of such library there

shall be a board of six trustees appointed by the governing body of the city or

town, chosen from the citizens at large with reference to their fitness for such

office; and not more than one member of the board of aldermen or town com-

missioners shall be at any one time a member of said board. Such trustees

shall hold their office for six years from their appointment, and until their- suc-

cessors are appointed and qualified : Provided, that upon their first appoint-

ment under this act two members shall be appointed for two years, two for four

years, and two for six years, and at all subsequent appointments under this act

made every two years two members shall be appointed for six years. All vacan-

cies shall be immediately reported by the trustees to the governing body and be

filled by appointment in like manner, and, if in an unexpired term, for the resi-

due of the term only. The governing body may remove any trustee for inca-

pacity, unfitness, misconduct, or for neglect of duty. No compensation shall

be allowed any trustee.

1911, c. S3, s. 2.

79. Powers and duties of trustees. Immediately after appointment, such

board of trustees shall organize by electing one of its members as president and

one as secretary-treasurer, and such other officers as it may deem necessary.

The secretary-treasurer before entering upon his duties shall give bond to the

municipality in an amount fixed by the board of trustees, conditioned for the

faithful discharge of his official duties. The board shall adopt such by-laws,

rules and regulations for its own guidance and for the government of the library

as may be expedient and comfortable to law. It shall have exclusive control of

the expenditure of all moneys collected for or placed to the credit of the library
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fund, and of the supervision, care, and custody of the rooms or buildings con-

structed, leased, or set apart for library purposes. But all money received for

such library shall be paid into the city treasury, be credited to the library fund,

be kept separate from other moneys, and be paid out to the secretary-treasurer

iipon the authenticated requisition of the board of trustees through its proper

officers. AVith the consent of the governing body of the city or town, it may
lease and occupy, or purchase, or erect upon ground secured through gift or

purchase, an appropriate building : Provided, that of the income for any one

year not more than one-half may be employed for the purpose of making such

lease or piirchase or for erecting such building*. It may appoint a librarian,

assistants, and other employees, and prescribe rules for their conduct, and fix

their compensation, and shall also have power to remove such appointees. It

may also extend the privileges and use of such library to nonresidents upon such

terms and conditions as it may prescribe.

1911. c. 83. s. 3.

80. Annual report of trustees. On or before the thirty-first day of Decem-
ber of each year the board of trustees shall make a report to the governing body
of the city or town, stating the condition of their trust, the various sums of

money received from the library fiind and all other sources, and how much
money has been expended; the number of books and periodicals on hand, the

number added during the year, the number lost or missing, the number of books

loaned out, and the general character of such books; the number of registered

users of such library, with such other statistics, information, and suggestions

as it may deem of general interest.

1911, c. 83, s. 7.

81. Power to take property by gift or devise. With the consent of the gov-

erning body of the city or town, expressed by ordinance or resolution, and within

the limitations of this act as to the rate of taxation, the library board may accept

any gift, grant, devise, or bequest made or offered by any person for library pur-

poses, and may carry out the conditions of such donations. And the city or

town in all such cases is authorized to acquire a site, levy a tax, and pledge itself

by ordinance or resolution to a perpetual compliance with all the terms and
conditions of the gift, grant, devise, or bequest so accepted.

1911, c. 83, s. 5.

82. Title to property vested in the city or town. All property given, granted,

conveyed, donated, devised, or beqiieathed to, or otherwise acquired by, any
city or town for a library shall vest in and be held in the name of such city or

town, and any conveyance, grant, donation, devise, bequest, or gift to or in the

name of any public library board shall be deemed to have been made directly

to such city or town.

1911, c. 83. s. 4.

83. Library free. Every library established under this article shall be for-

ever free to the use of the inhabitants of the city or town, subject to such rea-

sonable regulations as the board of trustees may adopt.

1911. c. 83. s. 6.
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84. Ordinances for protection of library. The governing body of such city

or town shall have power to pass ordinances imposing suitable penalties for the

punishment of persons committing injury upon such library or the grounds or

other property thereof, or for any injury to or for failure to return any book,

plate, picture, engraving, map, magazine, pamphlet, or manuscript belonging

to such library.

1911, c. 8.3, s. S.

85. Contract with existing libraries. The governing body of any city or

town, when deemed best for the interest of the city or town, may, in lieu of

supporting and maintaining a public library, enter into a contract with and
make continuing appropriations of money to such library, associations or cor-

porations as shall maintain a library or libraries, whose books shall be available

without charge to the residents of such city or town, under such rules and regu-

lations of said library associations or corporations as shall be approved by the

governing body of such city or town. All money paid to such society or cor-

poration under such contract shall be expended solely for the maintenance of

such library, and for no other purpose. No city or town shall appropriate

under this act in any year a total greater than one-fortieth of one per cent of

the taxable value of such city or town according to the assessment of the previous

year.

Nothing in this section shall be construed to abolish or abridge any power or

duty conferred upon any public library established by virtue of any city or

town charter or other special act, or to affect any existing local laws allowing or

providing municipal aid to libraries,

1911, c. 8.3, ss. 9. 10 ; 1917, c. 21.5.

Atjt. 10. Local Impeovements

86. Explanation of terms. In this article the term "municipality'' means
any city or town in the state of North Carolina now or hereafter incorporated.

"Governing body" includes the board of aldermen, board of commissioners,

council, or other chief legislative body of a municipality.

"Street improvement" includes the grading, regrading, paving, repaving,

macadamizing and remacadamizing of public streets and alleys, and the construc-

tion, reconstruction and altering of curbs, gutters and drains in public streets

and alleys.

"Sidewalk improvement" includes the grading, construction, reconstruction

and altering of sidewalks in public streets or alleys, and may include curbing

and gutters.

"Local improvement" means any work \indertaken under the provisions of

this act, the cost of which is to be specially assessed, in whole or in part, upon
property abutting directly on the work.

'

' Frontage '

' when used in reference to a lot or parcel of land abutting directly

on a local improvement, means that side or limit of the lot or parcel of land

which abuts directly on the improvement.

191.5, e. 5(5, s, 1.

87. Application and effect. This article shall apply to all municipalities.

It shall not, however, repeal any special or local law or affect any proceedings
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under any special or local law, for the making of street, sidewalk or other

improvements hereby authorized, or for the raising of funds therefor, but shall

be deemed to be additional and independent legislation for such purposes and
to provide an alternative method of procedure for such purposes, and to be a

complete act, not subject to any limitation or restriction contained in any other

public or private law or laws, except as herein otherwise provided.

1915, e. .56. s. 2.

88. Publication of resolution or notice. Every resolution passed pursuant

to this act shall be passed in the manner prescribed by other laws for the passage

of resolutions. Whenever a resolution or notice is required by this act to be

published, it shall be published at least once in a newspaper published in the

municipality concerned, or, if there be no such newspaper, such resolution or

notice shall be posted in three public places in the municipality for at least five

days.

1915, c. 56. s. 3.

89. When petition required. Every municipality shall have power, by reso-,

lution of its governing body, upon petition made as provided in the next suc-

ceeding section, to cause local improvements to be made and to defray the

expense of such improvements by local assessment, by general taxation, and by
borrowing, as herein provided. No petition shall be necessary, however, for

the ordering or making of private water, sewer and gas connections as herein-

after provided. Nor shall a petition be necessary for the making of sidewalk

improvements in those municipalities in which by other law or laws sidewalk

improvements are authorized to be made without petition.

1915, c. 56, s. 4.

90. What petition shall contain. The petition for a local improvement shall

be signed by at least a majority in number of the owners, who must represent

at least a majority of all the lineal feet of frontage of the lands (a majority
in interest of owners of undivided interests in any piece of property to be

deemed and treated as one person for the purpose of the petition), abutting

upon the street or streets or part of a street or streets proposed to be improved.
The petition shall cite this article and shall designate by a general description

the local improvement to be undertaken and the street or streets or part thereof

whereon the work is to be effected. The petition shall be lodged with the clerk

of the municipality, who shall investigate the sufficiency thereof, submit the

petition to the governing body, and certify the result of his investigation. The
determination of the governing body upon the sufficiency of the petition shall be

final and conclusive.

191.5, c. 56, s. 5.

91. What resolution shall contain:

1. Designate im provenients. The preliminaxy resolution determining to make
a local improvement shall, after its passage, be published. Such resolution

shall designate by a general description the improvement to be made, and the

street or streets or part or parts thereof whereon the work is to be effected, and
the proportion of the cost thereof to be assessed upon abutting property and the

terms and manner of the payment.

47 737
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£. Sidewalk iviprovemenis. If such resolution shall provide for a sidewalk
improvement, it may, in those municipalities in which the owners of the abut-

ting property are required to make payment of the entire cost thereof, without

petition direct that the owners of the property abutting on the improvement
shall make such sidewalk improvement, and that unless the same shall be made
by such owners on or before a day specified in the resolution, the governing

body may cause such sidewalk improvement to be made.

3. Affecting railroads. If the resolution shall provide for a street improve-
ment, it shall direct that any street railway company or other railroad company
having tracks on the street or streets or part thereof to be improved shall make
such street improvement with such material and of such a character as may be
approved by the governing body, in that part of such street or streets or part

thereof which the governing body may prescribe, not to exceed, however, the

space between the tracks, the rails of the tracks, and eighteen inches in width
outside of the tracks of such company, and that unless such improvement shall

be made on or before a day specified in such resolution, the governing body will

cause such improvement to be made: Provided, however, that where any such

company shall occupy such street or streets under a franchise or contract which
otherwise provided, such franchise or contract shall not be affected by this act,

except in so far as this act may be consistent with the provisions of such fran-

chise or contract.

Jf. ^Yater, gas and sewer' connections. If the resolution shall provide foT

a street or sidewalk improvement, it may, but need not, direct that the owners

of all property, abutting on the improvement shall connect their several premises

with water mains, gas and sewer pipes located in the street adjacent to their

several premises in the manner prescribed in such resolution, and that unless

such owners shall cause connection to be made on or before a day specified in such

resolution, the governing body will cause the same to be made.

1915, c. 56, s. 6.

92. Character of work and material. The governing body shall have power

to determine character and type of construction and of material to be used in

making a local improvement, and whether the work, where not done by owners

of abutting property or by a street or other railroad company, shall be done by

the forces of the municipality or by contract : Provided, that for the purposes of

securing uniformity in the work the governing body shall always have the power

to have all street paving done by the forces of the municipality or by contract

under the provisions of this act.

1915, e. 5(5, s. 7.

93. Assessments levied:

1. One-half on abutting property. One-half of the total cost of a street or

sidewalk improvement made by a municipality, exclusive of so much of the cost

as is incurred at street intersections and the share of railroads or street railways,

shall be specially assessed upon the lots and parcels of land abutting directly on

the improvements, according to the extent of their respective frontage thereon,

by an equal rate per foot of such frontage, unless the petition for such street or

sidewalk improvement shall request that a larger proportion of such cost, speci-

I
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fied in the petition, be so assessed, in which ease such larger proportion shall be so

assessed, and the remainder of such cost shall be borne by the municipality at

large.

2. Upon railroads. The cost of that part of a street improvement required

to be borne by a railroad or street railway company, and made by the munici-

pality after default by a railroad or street railway company in making the same
as hereinbefore provided, shall be assessed against such company, and shall be

collected in the same manner as assessments are collected from abutting prop-

erty owners, and such assessment shall be a lien on all of the franchises and

property of such railroad or street railway company.

3. For sidewalks. The entire cost of a sidewalk improvement required to be
made by owners of property abutting thereon, and made by the municipality

after default by such property owners in making the same, as hereinbefore pro-

vided, shall be assessed against the lots and parcels of land abutting on that side

of the street upon which the improvement is made and directly on the improve-

ment, according to their respective frontages thereon, by an equal rate per foot

of such frontage.

Jf. Water^ gas and sewer connections. The entire cost of each water, gas and
sewer connection, required to be made by the owner of the property for or in

connection with which such connection was made, but made by the municipality

after default by such property owner in making the same, as hereinbefore pro-

vided, shall be specially assessed against the particular lot or parcel of land for

or in connection with which it was made. No lands in the municipality shall be

exempt from local assessment.

191.5, c. 56. s. S.

94. Amount of assessment ascertained. Upon the completion of any local

improvement the governing body shall compute and ascertain the total cost

thereof. In the total cost shall be included the interest paid or to be paid on

notes or certificates of indebtedness issued by the municipality to pay the expense

of such improvement pursuant to the provisions of this article and incident to

the improvement and assessment therefor. The governing body must thereupon

make an assessment of such total cost pursuant to the provisions of the preced-

ing section, and for that purpose must make out an assessment roll in which

must be entered the names of the persons assessed as far as they can ascertain the

same, and the amount assessed against them, respectively, with a brief descrip-

tion of the lots or parcels of land assessed.

191.5. c. 56, s. 9.

95. Assessment roll filed; notice of hearing. Immediately after such assess-

ment roll has been completed, tlie governing body shall cause it to be deposited

in the office of the clerk of the municipality for inspection by parties inter-

ested, and shall cause to be published a notice of the completion of the assess-

ment roll, setting forth a description in general terms of the local improvement,
and the time fixed for the meeting of the governing body for the hearing of alle-

gations and objections in respect of the special assessment, such meeting not to

I)e earlier than ten days from the first publication or posting of said notice.

Any number of assessment rolls may be included in one notice.

1915, c. 56, s. 9.
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96. Hearing and confirmation; assessment lien. At the time appointed for

that purpose, or at some other time to which it may adjourn, the governing

body, or a committee thereof, must hear the allegations and objections of all

persons interested, who appear and may make proof in relation thereto. The
governing body may thereupon correct such assessment roll, and either confirm

the same or may set it aside, and provide for a new assessment. Whenever the

governing body shall confirm an assessment for a local improvement, the clerk

of the municipality shall enter on the minutes of the governing body the date,

hour, and minute of such confirmation, and from the time of such confirma-

tion the assessments embraced in the assessment roll shall be a lien on the real

property against which the same are assessed, superior to all other liens and
encumbrances. After the roll is confirmed a copy of the same must be deliv-

ered to the tax collector or other officer charged with the duty of collecting

taxes.

1915. c. 56, s. 9.

97. Appeal to the superior court. If a person assessed is dissatisfied with

the amount of the charge, he may give notice within ten days after such con-

firmation that he takes an appeal to the next term of the superior court of the

county in which the municipality is located, and shall within five days there-

after serve a statement of facts upon which he bases his appeal, but the appeal

shall not delay or stop the improvements. The appeal shall be tried at the term

of court as other actions at law.

1915, c. 56, s. 9.

98. Power to adjust assessments. The governing body may correct, cancel

or remit any assessment for a local improvement, and may remit, cancel or

adjust the interest or penalties on anj^ such assessment. The governing body
has the power, when in its judgment there is any irregularity, omission, error

or lack of jurisdiction in any of the proceedings relating thereto, to set aside

the whole of the local assessment made by it, and thereupon to make a reassess-

ment. In such case there shall be included, as a part of the costs of the public

improvement involved, all interest paid or accrued on notes or certificates of

indebtedness, or assessment bonds issued by the municipality to pay the

expenses of such improvement. The proceeding shall be in all respects as in

case of local assessments, and the reassessment shall have the same force as if

it had originally been properly made.

1915, c. 56. s. 9.

99. Payment of assessment in cash or by installments. The property owner
or railroad or street railway company hereinbefore mentioned shall have the

option and privilege of paying for the improvements hereinbefore provided for

in cash, or if they should so elect and give notice of the fact in writing to the

municipality within thirty days after the notice mentioned in next succeeding

section, they shall have the option and privilege of paying tlie assessments in not

less than five nor more than ten equal annual installments as may have been

determined by the governing body in the original resolution authorizing such

improvement. Such installments shall bear interest at the rate of six per centum

per annum from the date of the confirmation of the assessment roll, and in case

of the failure or neglect of any property owner or railroad or street railway

740
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company to pay any installment when the same shall become due and payable,

then and in that event all of the installments remaining unpaid shall at once

become due and payable and such property and franchises shall be sold by the

municipality under the same rules, regulations, rights of redemption and sav-

ings as are now prescribed by law for the sale of land for unpaid taxes. The
whole assessment may be paid at the time of paying any installment l\v payment
of the principal and all interest accrued to that date.

1915. c. 56. s. 10.

100. Payment of assessments enforced. After the expiration of twenty days

from the confirmation of an assessment roll the tax collector or such other officer

of the municipality as the governing body may direct so to do shall cause to be

published in a newspaper published in the municipality, or if there be no such

newspaper, shall cause to be posted in at least three public places therein, a

notice that any assessment contained in the assessment roll, naming and describ-

ing it, may be paid to him at any time before the expiration of thirty days fi om
the first publication of the notice without any addition. In the event the assess-

ment be not paid within such time the same shall bear interest at the rate of six

per cent per annum from the date of the confirmation of the assessment roll and
shall become due and payable on the date on which taxes are payable : Provided,

that where an assessment is divided into installments one installment shall become

due and payable each year on the date on which taxes are due and payable.

If any assessment or installment thereof is not paid when due, it shall be subject

to the same penalties as are now prescribed for unpaid taxes, in addition to the

interest herein provided for.

. 1915. c. 56. s. 11.

100a. Assessments in case of tenant for life or years. Whenever any real

estate is in the possession or enjoyment of a tenant for life, or a tenant for a

term of years, and an assessment is laid or levied on said property by any city,

town, county, township, municipal district, or the state, to cover the cost of

permanent improvements ordered put thereon by the law or the ordinances of

such city or town, township, or municipal district, such as paving streets and
sidewalks, laying sewer and water lines, draining lowlands, and permanent
improvements of a like character, which constitute a lien upon such property,

the amount so assessed for such purposes shall be paid by the tenant for life or

for years, and the remaindermen after the life estate, or the owner in fee after

^the expiration of tenancv for a term of years, pro rata their respective inter-

ests in said real estate.

1911. 0. 7, s. 1.

100b. Interests of parties ascertained. In calculating the respective interests

of a tenant for life and the remainderman in fee, the duration of the life ten-

ancy should be ascertained and the expectation of life of the tenant as is pro-

vided by law by the mortuary table, as near as may be justly and fairly done.

1911. c. 7. s. 2.

100c. Lien of party making payment. If the assessment, after same shall be

laid or levied, shall all be paid by either the tenant for life or the tenant for

a term of years, or by the remainderman, or the owner in fee, the party paying
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more than his pro rata share of the same shall have the right to maintain an

action in the nature of a suit for contribution against the delinquent party to

recover from him his pro rata share of such assessment, with interest thereon

from the date of such payment, and be subrogated to the right of the city, town,

township, municipal district, county, or the state, to a lien on such property

for the same.

1911, c. 7. s. 3.

101. Money borrowed to be paid out of assessment. At any time before the

cost of any local improvement shall be computed and ascertained as provided in

section nine of this act, the governing body may from time to time by resolution

authorize the treasurer to borrow money to the extent required to pay the cost

of any such improvement or to repay any money borrowed under this section

with interest thereon. The resolution authorizing any such loan or loans may
provide for the issue of notes or certificates of indebtedness of the municipality,

or both, payable either on demand or at a fixed time, not more than six months
from the date thereof and bearing interest not exceeding six per centum per

annum. Said notes or certificates may be sold at public or private sale, or

pledged as security for temporary loans, as the governing body may by such

resolution direct. Any temporary indebtedness incurred under the authority of

this section, with the interest thereon, may be paid out of moneys raised by the

issue and sale of "local improvement bonds" or "assessment bonds," or both,

to be issued and sold as hereinafter provided, or may be included in the annual

tax levy.

191.5, c. 56. s. 12.

102. Assessment books prepared. After the governing body of the munici-

pality has levied the assessment against the property abutting upon the street

or streets, the city clerk or person designated, shall prepare from such assess-

ment roll and deliver to the tax collector or person designated, a well bound book

styled Special Assessment Book, which shall be so ruled as to conveniently show

:

1. Name of owner of such property.

2. The number of lot or part of lot and the plan thereof if there be a plan.

3. The frontage of said lot.

4. The amount that has been assessed against such lot.

5. The amount of such installments and the day on which installments sliall

become due.

Such book shall be indexed according to the names of the owners of the prop-

erty and entries of all payments or partial payments shall be immediately entered

upon said book when made, and said book shall be open to the inspection of any
citizen of the municipality.

1915, c. 56. s. 13.

103. Local improvement bonds issued. Whenever an assessment for any local

improvement lias been confirmed, the governing body may by resolution direct

that the amount and proportion of the expense of such improvement which shall

be borne by the municipality at large shall be raised by the issuance of bonds of

the municipality to be known as "local improvement bonds." Siich bonds

shall be payable at such time or times, not exceeding thirty years from their
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date, as the governing body shall determine. There shall be raised annually by
tax upon all the taxable property of the municipality, after the issuance of any
such bonds, a sum sufficient to meet and pay the interest thereon, as the same
becomes due, and a sum to be paid into a sinking fund which will, together with

the accumulations thereof, provide a fund sufficient to meet and pay the prin-

cipal of said bonds at maturity : Provided, however, that if such bonds be made
payable in annual installments substantially equal in amount, the first of which
installments shall be payable within two years from the date of such bonds and
the last within twenty years of such date, the governing body authorizing such

bonds, in lieu of providing for a sinking fund to meet the principal of such bonds,

shall cause to be raised by taxation in each year in which an installment of prin-

cipal shall be payable, or in the next preceding year, an amount sufficient to

meet said installment, in addition to the annual tax during the life of the bonds

to provide for the payment of the interest accruing thereon. The municipal-

ity's share of tAvo or more improvements may be included in a single issue of

local improvement bonds.

1915, c. 56, s. 14.

104. Assessment bonds issued. Whenever an assessment for any local im-

provement has been confirmed, and twenty days have elapsed since the first

publication of notice of such confirmation, the governing body may by resolu-

tion direct that the amount and proportion of the expense of such improvement
which has been assessed upon the abutting property, or any part of such expense,

shall be raised by the municipality by the issuance of its bonds, to be known as

"assessment bonds." Such bonds shall be made payable in not less than five

and not more than ten substantially equal annual installments, the last of which

shall become due not less than five nor more than ten years after the issuance of

the bonds. All moneys derived from the collection of assessments upon which

assessment bonds are predicated, collected after the passage of the resolution

authorizing such bonds, shall be placed in a special fund, to be used only for the

payment of the principal and interest of assessment bonds issued under this act

;

and if at the time of the annual tax levy for any year in such municipality it

shall appear that such fund will be for any cause insufficient to meet the prin-

cipal and interest of such bonds maturing in such year, the amount of the defi-

ciency shall be included in such tax levy. The amount of the assessments for

two or more improvements may be included in a single issue of assessment bonds.

1915. c. 56, s. 15.

105. Form of bonds; sale. Bonds authorized to be issued by this act shall be

of such denomination, bear such rate of interest, not exceeding six per centum
per annum, and be payable at such places, and be in such form as the governing

body may by resolution provide. Such bonds shall be signed by the mayor or

other chief executive officer, and the clerk of the municipality issuing them, and
shall bear the seal of such municipality. Coupons attached to such bonds shall

bear the facsimile signature of one or more of said officers. Such bonds may be

either coupon bonds or registered bonds, or coupon bonds with the privilege of

registration as to principal only, or of conversion into bonds registered as to

both principal and interest. They may be sold at public or private sale, but for

not less than their par value. They shall recite that they are issued pursuant
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to the authority of this act and of the resolution authorizing the issuance thereof

which shall be conclusive evidence of their validity, and of the regularity of

their issuance.

1915, c. 56, s. 16.

106. Power to provide for payment. The full faith and credit of a munici-

pality shall be pledged for the payment of the principal and interest of all of

its local improvement bonds, assessment bonds, notes and other obligations issued

under this act. For the purpose of paying such principal and interest the gov-

erning body shall have power to levy sufficient taxes upon all the taxable prop-

erty in the municipality and to borrow money temporarily xipon notes of the

municipality in anticipation of taxes of the same or the succeeding fiscal year.

1915, c. 56, s. 17.

107. Bonds issued without popular vote validated. All bonds heretofore

issued or proceedings taken by any city or town in substantial compliance with

the provisions of this article are hereby validated, notwithstanding that the

question of issuing bonds was not submitted to the voters of such city or town,

and every such city or town is authorized to continue such proceedings to issue

bonds or other obligations, as provided in this article, without submitting to the

voters or taxpayers of such city or town the question of issuing such bonds.

1917. V. 71; 1917. c. 1.31, s.s. 1. l'.

108. Popular vote not required in certain cases. Notwithstanding anything

contained in any law heretofore enacted, whether general, special, private, or

local, it shall be lawful for any city or town to borrow money, contract debts, and
issue bonds or other evidence of indebtedness for necessary expenses without the

assent of the voters or taxpayers of such city or town, in all cases where the

whole or at least one-fourth of the cost of the improvements or properties for

which the money is borrowed, debt incurred, or bonds or other evidences of

indebtedness issued, has heretofore been or is hereafter to be specially assessed

upon abutting property or other property deemed benefited by the making of

such improvement or the acquisition of such properties.

1917. C-. 113. s. 3.

Ai;t. 11. I^N'SPECTiox OP" Meters

109. Inspectors appointed. In every city or town in the state of North

Carolina where is furnished, for pay, electricity, gas or water by meter measure,

the governing body of the city or town may appoint some competent person to

act as inspector of meters, whose duty it shall be to inspect and test such meters

and to carry out the provisions of this act as herein provided.

1909. e. 150. s. 1.

110. Time of appointment; oath, bond and compensation. Such appoint-

ment, if made, shall be made at the first meeting in May of each year of such

governing body, subject to the power of such city or town authorities to remove
such ax^pointee in the manner provided for the removal of its other appointees

and to fill the vacancy caused by such removal. The compensation of such

inspector shall be fixed and shall be paid by the city or town so appointing him,

and such inspector shall upon his appointment take oath before the mayor of
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said city or town that he will faithfully perform tlie duties herein imposed upon
him, and th? governing body of the city or town may require the inspector to

give bond in such sum as they may fix for the faithful discharge of his duties.

1009, c. 150, s. 2.

111. Apparatus for testing meters provided. Every person, firm, corpora-

tion or municipality furnishing for pay electricity, gas or water by meter mea-

sure in any city or town having appointed an inspector of meters, as aforesaid,

shall provide and keep a suitable and proper apparatus for testing and proving

the accuracy of the meters to be so furnished for use, by which apparatus all

such meters shall be tested at their rated capacity.

1909. c. 150, s. 3.

112. Meters tested before installed. No person, firm, or corporation or

municipality furnishing for pay electricity, gas or water by meter measure shall

hereafter furnish, install and put in use any such meter in any city or town
having appointed an inspector of meters, as aforesaid, i;ntil such meter shall first

have been inspected and foimd correct by such inspector, and it shall be the

duty of such inspector to test the same upon the written request of such proposed

furnisher. No meter now in service shall be required to be taken out for test,

except where there is doubt as to its accuracy and upon the written request of

the consumer, as herein provided.

1009, c. 150, s. 4.

113. Inspection made upon complaint. AYhen any consumer, by meter, of

electricity, gas or water in any city or town having appointed an inspector of

meters, as aforesaid, doubts the accuracy of such meter and desires to have the

same tested, such consumer may file with the inspector of meters a written com-

plaint of the meter and request that the same be tested, and shall at the same
time deposit with the furnisher the sum of one dollar to cover the expense of

taking out and replacing such meter, and thereupon it shall be the duty of such

inspector as soon as practicable to accurately test said meter in the presence of

and jointly with the authorized agent of the furnisher, and also in tlie presence

of the complainant, if he so desires, and shall give to both the complainant and
to the furnisher a written report of such test and the result thereof.

1009, 0. 150. s. 5.

114. Repayment of deposit. If upon such test the meter is found to be

incorrect, in that it registers more than two and one-half per cent too fast

—

that is, more than two and one-half per cent more electricity, gas or water than
it should, then and in that event tlie furnisher shall return to the complainant the

one dollar deposit and shall promptly properly adjust and repair the meter
or furnish a correctly adjusted meter ; but if upon such test the meter shall not

register more than two and one-half per cent too fast—that is, more than two
and one-half per cent more than it ought to—the one dollar deposit shall be

retained by the furnisher to cover the expense of taking out and replacing the

meter.

1909, 0. 150, s. 6.

115. Adjustment of charges. If upon such test the meter shall register

more than two and one-half per cent too fast, as above defined, the furnisher

745
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shall reimburse the complainant at the rate at which the meter registers too fast

for a period of one month back; but if upon such test the meter sBall be found
to be incorrect, in that it registers more than two and one-half per cent too slow—
that is, more than two and one-half per cent less electricity, gas or water than it

should—then and in that event the complainant shall, in addition to the amount
already charged him, pay at once to the furnisher at the rate at which the meter

is too slow for a period of one month back, and the furnisher shall have the same
rights for collecting such additional sum as is provided for the collecting of the

past due and unpaid bills for electricity, gas or water, as the case may be.

1909. c. 150, s. 7.

Note. G:ts and electric lijiht bills must show reading of meters, see Commerce in State,

s. 15.

116. Standard of accuracy. That any such meter having been tested and
found to be not more than two and one-half per cent too slow nor more than two

and one-half per cent too fast, as above defined, shall be considered correct, and
such inspector shall so mark or stamp such meter and report the same to the

governing body of the city or town.

1909. c. 150, s. S.

117. Free access to meters. That nothing in this article shall be so construed

as to prevent any furnisher of electricity, gas or water from having free access

to the meters.

1909, c. 150, s. 9.

Aet. 12. Regulation of Buildings

118. Chief of fire department. There is hereby created in the incorporated

cities and towns of the state, where not already established by their charters,

the office of chief of fire department.

Rev., s. 4815; 3901, c. 677, s. 1.

118a. Election and compensation. Tlie governing body of every incorpo-

rated city and town, when no provision is made in their charters for such office,

shall elect a chief of fire department, fix his term of office, prescribe his duties

a)id obligations, and see that he is reasonably remunerated by the city or town

for the services required of him by law. They may change his duties and com-

pensation from time to time, not inconsistent with the duties prescribed in this

article. Where the governing body fails or neglects to perform such duty, the

insurance commissioner shall call it to their attention and if necessary bring the

matter before the proper court. Nothing herein may prevent any person elected

hereunder from holding some other position in tlie government of the city or

town.

Rev., ss. 29S1. 4816; 1901, c. 677. s. 2; 1905, c. 506, s. 4; 1915, c. 192, s. 1.

118b. Duties of chief of fire department. Tlie chief of the fire department

shall perform the duties required of him by this article ; where such duties are

not prescribed by the charters or governing body of incorporated cities and

towns, it shall be his duty to preserve and care for the fire apparatus, have

charge of the fighting and putting out of all fires, make annual reports to the

city municipal governments, seek out and have corrected all places and condi-

tions dangerous to the safety of the municipality from fire, look after buildings
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being erected with a view to their safety from fires, and do and perform tlie

other duties prescribed by the governing boards of the several municipalities.

Rev., ss. 4815, 4817 ; 1901, c. 677, ss. 1. y.

119. Local inspector of buildings. The chiefs of fire departments herein-

before provided for shall also be local inspectors of buildings for the cities or

towns for which they are appointed and shall perform the duties required herein

and shall make all reports required by the insurance commissioner, and shall

make all inspections and perform such duties as may be reqiiired by the state

law or city or town ordinance or by the said insurance commissioner : Provided,

however, that any city or town may appoint and reasonably remunerate a local

inspector of buildings, in which case the chief of fire department shall be

relieved of the duties herein imposed.

Rev., s. 2982 ; 1905. c. -506, s. 6 ; 1915, c. 192, s. 2.

119a. Town aldermen failing to appoint inspectors. If the aldermen or com-

missioners of any city or town shall fail or refuse to appoint a chief of the fire

department, or shall fail or refuse to reasonably remunerate him, they shall be

guilty of a misdemeanor. This section shall not apply to the aldermen or com-

missioners of any city or town, where such city or town is by law exempt from
the law regulating and controlling the erection and inspection of buildings.

Rev., s. 3607 ; 1905, c. 506, s. 4.

119b. Town officers; inspection of buildings. If any chief of any fire depart-

ment or local inspector of buildings shall fail to perform the duties required of

him by law or shall give a certificate of inspection without first making the

inspection required by law, or shall improperly give a certificate of inspection,

he shall be guilty of a misdemeanor.

Rev., s. .3610 : 1905, c. 506. s. 5 ; 1915, c. 192, s. 17.

120. Electrical inspectors. The governing body of any incorporated city or

town may in their discretion appoint an electrical inspector in addition to the

building inspector, and when said electrical inspector is so appointed he shall do

and perform all things herein set out for the building inspector to do and per-

form in regard to electrical wiring and certificates for same, and in such cases

the building inspector shall be relieved of such duties.

Rev., s. 2983 ; 1905, c. 506, s. 33.

121. Deputy inspectors. All duties imposed by this article upon the building

inspector may be performed by a deputy appointed by such inspector.

Rev., s. 2984 ; 1905, c. 506, s. 32.

122. Fire limits established. The governing body of all incorporated cities

and towns shall pass ordinances establishing and defining fire limits, which shall

include the principal business portion of the cities and towns.

Rev., s. 2985 ; 1905, c. 506, s. 7.

122a. Punishment for failing to establish fire limits. If the aldermen or

commissioners of any city or town shall fail or refuse to establish and define the

fire limits for such town according to law, they shall be guilty of a misdemeanor.
This section shall not apply to aldermen or commissioners of those towns which
are exempt from the law governing the inspection of buildings.

Rev., s. 3608 ; 1905, c. 506, s. 7.
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123. Building permits. Before a building is begun the owner of the prop-
erty shall apply to the inspector for a permit to build. This permit shall be
given in writing and shall contain a provision that the building shall be con-

structed according to the requirements of the building law, a copy of which shall

accompany the permit. As the building progresses the inspector shall make as

many inspections as may be necessary to satisfy him that the building is being

constructed according to the provisions of this law. As soon as the building

is completed the owner shall notify the inspector, who shall proceed at once to

inspect the said building and determine whether or not the flues and the build-

ing are properly constructed in accordance with the building law. If the build-

ing meets the requirements of the building law the inspector shall then issue to

the owner of the building a certificate which shall state that he has complied with

the requirements of the building law as to that particular building, giving

description and locality and street number if numbered. The inspector shall

keep his record so that it will show readily by reference all such buildings as

are approved. The inspector shall report to the insurance commissioner every

person neglecting to secure such permit and certificate, and also bring the

matter before the mayor, recorder or municipal court for their attention and
action.

Rev., s. 29,S6: 190.5, c. .506. s. 26: 1915, c. 192, s. 3.

124. Material used in construction of walls. The walls of all buildings in

cities or towns where this article applies, other than frame or wooden buildings,

shall be constructed of brick, iron or other hard, incombustible material. All

rules, regulations and requirements contained in the building law, or set out in

this article in regard to the erection of buildings, or any part thereof, shall apply

also where any building or walls, or any part thereof, is proposed to be raised,

altered, repaired or added to, in order that the objects of the law may be accom-

plished and deficiencies and menaces to the safety of the city or town may not be

made or perpetuated.

Rev., s. 29S7 : 1905, c. .506. s. 9 ; 1915, c. 192, s. 4.

125. Frame buildings within fire limits. AVithin the fire limits of cities and
towns where this article applies, as established and defined, no frame or wooden
building shall be hereafter erected, altered, repaired, or moved except upon
the permit of the building inspector, approved by the insurance commissioner.

Rev., s. 29SS ; 1905. c. 506, s. S : 1915, c. 192, s. 5.

126. Thickness of walls. The walls of warehouses, stores, factories, livery-

stables, hotels or other brick or stone buildings for business purposes in cities or

towns where this article applies, except fire-proof buildings where the frame-

work is of steel, shall conform to the following schedules

:

MIMMUM
HEIGHT OF BlILDING. THICKNESS Ii\ INCHES OF WALL.

1st 2d 3d 4th 5th

Oiie-stdiv l)uikliii!i 13

T\v()-st(ii-y Imildins 17 1.3

Thi-ee-storv l)nil(lin^' 17 17 13

Four-st(irv building 22 17 17 13
Five-.st(ir.v ImildiiiL: 26 22 17 17 13
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The walls of all brick or stone buildings over five stories higli shall be thirteen

inches thick for the top story and increasing four inches in thickness for each

story below to the ground, the increased thickness of each story to be utilized

for beam and girder ledges. All top story walls must extend through and eight-

een inches above the roof in parapets not less than thirteen inches thick and

coped with terra cotta, stone, cast-iron or cement. Upon written application

approved by the building inspector the insurance commissioner may, where he

deems it advisable, allow decreased thickness in walls of concrete, or in brick

walls where such thickness is compensated for by pilasters. The roofs of all

buildings named in this section shall be of metal, slate or tile or gravel or other

standard fireproof roofing.

Rev., s. 2989 ; 1905, c. 506, s. 10 ; 1915, c. 192, s. 6.

127. Foundation of walls; openings and doors protected. In all buildings

mentioned in the preceding section there shall be prepared a proper and sub-

stantial foundation, and no foundation shall be less than one foot below the

exposed surface of the ground, and no foundation shall rest on any filling or

made ground, and the breadth of the foundation of the several parts of any
building shall be proportioned so that as near as practicable the pressure shall

be equal on each square foot of the foundation, and cement mortar shall be used

in the masonry of all foundations exposed to dampness. No opening or door-

way shall be cut through a party or fire wall of a brick or stone building with-

out a permit from the inspector, and every such door or opening shall have top,

bottom and sides of stone, brick or iron, shall be closed by two sets of standard

metal-covered doors (separated by the thickness of the wall) hung to rabbeted

iron frames or to iron hinges in brick or stone rabbets, shall not exceed ten feet

in height by eight feet in width, and every opening other than a doorway shall

be protected in a manner satisfactory to the inspector.

Rev., s. 2990; 1905. c. 506, .s. 11.

128. Metallic stand-pipes required. All business buildings being more than

fifty-six feet high, covering an area of more than five thousand superficial feet,

also all buildings exceeding eighty feet in height, shall have a four-inch or larger

metallic stand-pipe within or near the front wall extending above the roof and
arranged so that engine hose can be attached from the street, such riser to have
two and one-half inch hose coiipling on each floor. The building inspector may,
with the approval of the insurance commissioner, allow two or more stand-pipes

iof

smaller size and proper hose coupling, provided they are of such sizes and
number as to be at least equivalent in service to the large stand-pipes required.

All hose coupling shall conform to the size and pattern adopted by the fire

department.

Rev., s. 2991 ; 1905, c. 506, s. 12 ; 1915, e. 192. s. 7.

W
129. Construction of joists. The ends of joists or beams entering a brick

wall shall be cut not less than three-inch bevel so as not to disturb the brickwork
by any deflection or breaking of the joists or beams. All such joists or timbers

entering a party or division wall from opposite sides shall have at least four

inches of solid brickwork between the ends of such timbers or joists.

Rev., s. 2992 ; 1905. c. .506. .s. 1.3.
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130. Chimneys and flues. All fireplaces and chimneys in stone or brick walls

in any building hereafter erected and any chimneys or flues hereafter altered or

repaired shall have the joints struck smooth on the inside, and the firebaeks of

all fireplaces hereafter erected shall be not less than eight inches in thickness of

solid masonry, the chimney walls to be not less than four inches thick, the top

of the chimney to extend not less than five feet above the roof for flat roofs and
two feet above the ridge of any pitched roof. No woodwork or timber shall be

placed under any fireplace or iinder the brickwork of any chimney. All fioor

beams, joists and headers shall be kept at least two inches clear of any wall

enclosing a fire flue or chimney breast.

Rev., s. 299.3 : 190.5, c. 506, s. 14.

131. Chimneys not built on wood. No chimney shall be started or built upon
a beam of wood or floor, the brickwork in all cases to start from the ground with

proper foundation. In no case shall a chimney be corbeled out more than three

inches from the wall, and in all cases corbeling shall consist of at least five courses

of brick, the corbeling to start at least three feet below the bottom of the flue.

Rev., s. 2994 : 1905. c. .506. s. 16.

132. Construction of flues. All flues shall extend at least three feet above the

roof and always above the comb of the roof, and shall 'be coped with well-burnt

terra-cotta, stone, cast-iron or cement. In all buildings hereafter erected the

stone or brickwork of all flues and the chimney shafts of all furnaces, boilers,

bakers' ovens, large cooking ranges, and laundry stoves, and all flues used for

similar purposes shall be at least eight inches in thickness, with the exception of

smoke fliies, which are lined with fire-clay lining or cast-iron. These may be four

inches in thickness, but this shall not apply to metal stacks of boiler-houses where
properly constructed and arranged at a safe distance from wood or other inflam-

mable material. All buildings hereafter erected shall have smoke flues con-

structed either in walls of eight inches thickness or with smoke flues lined with

cast-iron or flre-clay lining, the walls of which may be four inches in thickness,

the lining to commence at the bottom of the flue or at the throat of the fireplace

and be carried up continuously the entire height of the flue. All joints shall be

closely fitted and the lining shall be built in as the flue or flues are carried up.

All chimneys which shall be dangerous in any manner whatever shall be repaired

and made safe or taken down.

Rev., s. 2995 : 1905, c. 506, s. 17.

133. Hanging flues. Hanging flues (that is, for the reception of stovepipes

built otherwise than from the ground) shall be allowed only when built according

to the following specifications : The flue shall be built four inches thick of the best

hard brick, laid on flat side, never on edge, extending at least three feet above the

roof and always above the comb of the roof, lined on the inside with cast-iron or

flre-clay flue lining from the bottom of the flue to the extreme height of the flue,

and ends of all such lining pipes being made to fit close together and the lining

pipe being built in as the fine is carried up. If the fine starts at the ceiling and

receives the stovepipe vertically it shall be hung on iron stirrups, bent to come

fiush with the bottom of ceiling joints. All flues shall have a proper and suffi-

cient support at their base, and in no case shall they be supported even partially

by contact in passing through partitions, ceilings, or roofs. Flues not lined as
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above shall be built from the ground eight inches thick of the best hard brick

with the joints struck smooth on the inside.

Rev., s. 2996 ; 1905. c. 506, s. 18 ; 1915, c. 192, s. 8.

134. Flues cleaned on completion of building. The flues of every building shall

be properly cleaned and all rubbish removed and the flues left smooth on the

inside upon the completion of the building.

Rev., s. 2997 ; 1905, c. 506. s. 19.

135. Construction of stovepipes. No stovepipe shall pass through any roof,

window or weatherboarding, and no stovepipe in any building with wood or

combustible floors, ceiling or partitions shall enter any flue unless such pipe shall

be at least twelve inches from such floors, ceiling or partitions, unless same is

properly protected by metal shield, in which case the distance shall not be less

than six inches. In all cases where stovepipes pass through wooden partitions of

any kind or other woodwork they shall be guarded by either a double collar of

metal with at least three inches air space and holes for ventilation or by a soap-

stone or burnt-clay ring not less than one inch in thickness extending through

the partition or other woodwork. If any chimney, flue or heating apparatus on

any premises shall, in the opinion of the inspector, endanger the premises, the

inspector shall at once notify in writing the owner or agent of said premises.

If such owner or agent fails for a period of forty-eight hours after the service

of said notice upon him to make such chimney, flue or heating apparatus safe he

shall be liable to a fine of not less than ten dollars nor more than fifty dollars

for each day that the condition remains uncorrected.

Rev., s. 299S ; 1905. c. 506, s. 20 ; 1915, c. 192. s. 9.

136. Height of foundry chimneys. Iron cupola or other chimneys of foun-

dries shall extend at least ten feet above the highest point of any roof within a

radius of fifty feet of such cupola or chimney.

Rev., s. 2999 ; 1905, c. 506, s. 22.

137. Steam pipes, how placed. No steam pipes shall be placed within two
inches of any timber or woodwork unless the timber or woodwork is protected by
metal shield ; then the distance shall not be less than one inch. All steam pipes

passing through floors and ceilings or laths and plastered partitions shall be pro-

tected by a metal tube one inch larger in diameter than the pipe, and the space

shall be filled in with mineral wool, asbestos or other incombustible material.

Rev., s. 3000; 1905, c. 506, s. 21.

138. Electric wiring of houses. The electric wiring of houses or buildings

for lightiflg or for other purposes shall conform to the regulations prescribed

by the organization known as National Board of Fire Underwriters. In order

to protect the property of citizens from the dangers incident to defective electric

wiring of buildings, it shall be unlawful for any firm or corporation to allow any
electric current for the purpose of illuminating any building belonging to any
person, firm or corporation to be turned on without first having had an inspection

made of the wiring by the building inspector and having received from the inspec-

tor a certificate approving the wiring of such building. It shall be unlawful for

any person, firm or corporation engaged in the business of selling electricity to
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furnish any electric current for use for illuminating purposes in any building or

buildings of any person, firm or corporation, unless the said building or build-

ings have been first inspected by the inspector of buildings and a certificate

given as above provided. The fee that shall be allowed said inspector of buildings

for the work of such inspection of electrical wiring shall be one dollar for each

building inspected, to be paid by the person applying for the inspection : Pro-

vided, that the fees for such inspection in the town of Graham, Alamance County,

shall be fifty cents for each building of three rooms or less and ten cents addi-

tional for each room in excess of three.

In the county of Wake, in case of addition to or alteration of wiring in any
building, an inspection shall be made of such work before current is turned on

such additional or altered wiring. The fee that shall be allowed the inspector

of buildings for the work of such inspection of electrical wiring shall be one

dollar for the first cut-in for meter opening and twenty-five cents for each

additional opening.

Rev., s. .3001: 190.5. c. 50G. s. 2.3; 1907, c. 673; P. L. Ex. Sess. 1913, c. 262.

139. Quarterly inspection of buildings. Once in every three months the

local inspector of buildings shall make a personal inspection of every building

within the fire limits, and shall especially inspect the basement and garret, and
he shall make such other inspections as may be required by the insurance com-

missioner and shall report to the insurance commissioner all defects found by
him in any building upon a blank furnished him by the insurance commis-

sioner. The building inspector shall notify the owner or occupant of buildings

of any defects, and notify them to correct the same within a reasonable time.

Rev., .s. 3002 ; 1905, c. 506, s. 25 ; 1915, c. 192. s. 10.

140. Annual inspection of buildings. At least once in each and every year

the local insi^ector shall make a general inspection of all buildings in the cor-

porate limits and ascertain if the provisions of this subchapter are complied

with, and the local inspector alone or with the insurance commissioner or hi'?

deputy shall at all times have the right to enter any dwelling, store or other

building and premises to inspect same without molestation from any one. It

shall be the duty of the local building inspector to notify the occupant and

owner of all premises of any defects found in this general inspection, and see

that they are properly corrected.

Rev., s. 3003 ; 1905. c. 506, s. 29 ; 1915, c. 192, s. 11.

141. Record of inspections. The local inspector shall keep the following rec-

ord : A book indexed and kept so that it will show readily by reference all siich

buildings as are ajiproved ; that is, name and residence of owner, location of

building, how it is to be occupied, date of inspection, what defects found and

when remedied and date of building certificate; also a record which shall show

the date of every general inspection, defects discovered and when remedied ; also

a record which shall show the date, circumstances and origin of every fire that

occurs, name of owner and occupant of the building in which fire originates, the

kind and value of property destroyed or damaged ; also a record of inspection

of electrical wiring and certificate issued.

Rev., s. .3004 ; 1905. c. 506, s. 30.
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142. Reports of local inspectors. The local inspector shall report before the

fifteenth of February of each and every year the number and dates of general

and quarterly inspections during the year ending the thirty-first day of Decem-

ber upon blanks furnished by the insurance commissioner, and furnish such other

information and make such other reports as shall be called for by the insurance

commissioner.

Rev., s. 3005; 1905, c. 506, s. 31; 1915, c. 192, s. 12.

143. Fees of inspector. For the inspection of every new building, or old

building repaired or altered, the local inspector shall charge and collect an

inspection fee before issuing the building certificate as follows : Two dollars for

each one-story mercantile storeroom, livery-stable or biiilding for manufacturing,

and fifty cents for each additional story, and for other buildings twenty-five

cents per room ; but the inspection fee shall in no ease exceed five dollars. The
building inspector shall be paid an adequate salary by the city or town for the

quarterly and annual inspection of buildings as provided for in this article, and
also for the duties under this section where the fees are collected and paid into

the treasury of the municipality.

The inspector's fees for inspection in the town of Graham, Alamance County,

shall be fifty cents for each one-story mercantile storeroom, livery-stable, or

building for manufacturing, and twenty-five cents for each additional story, and
for other buildings ten cents per room, the inspection fee in no case to exceed

two dollars.

Rev., s. 3006 ; 1905, c. 506, s. 27 ; 1907, c. 673 ; 1915, c. 192, s. 13.

144. Care of ashes, waste, etc. Ashes shall be removed in metal vessels and
unless moved by city drays shall be stowed in brick, stone or metal receptacles or

removed by owner to a place not less than fifteen feet from any wooden building

or fence. Oily rags and waste shall be kept in closed metal vessels and shall be

removed from building daily. Unslacked lime shall not be left exposed to the

weather in or near a building. Stoves or ranges shall not be nearer to unpro-

tected woodwork than two feet and the floors under them shall be protected by
metal or sand box.

Rev., s. 3007 ; 1905. c. 506. s. 24.

145. Ordinances to enforce the law. No provision of this article shall be
held to repeal the power of any incorporated city or town to make and enforce

any further rules and regulations under the powers granted in their several

charters, and said cities and towns may pass ordinances for the enforcement of

any provision of this article.

Rev., s. 3008 ; 1905, c. 506, s. 34.

146. Defects in buildings corrected. Whenever the local inspector finds any
defects in any new building, or finds that said building is not being constructed,

or has not been constructed in accordance with the provisions of this law, or

that an old building because of its condition is dangerous and likely to cause

a fire, it shall be his duty to notify the owner of said building of the defects or

the failure to comply with this law, and the said owner or builder shall immedi-
ately remedy the defect and make the said building comply with the law. The
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owner or builder may appeal from the decision of the local inspector to the

insurance commissioner.

Rev., s. 3009; 1905, c. 506, s. 28; 1915, c. 192, s. 14.

146a. Owner of building failing to comply v/ith law. If the owner or builder

erecting any new building, upon notice from the local inspector, shall fail or

refuse to comply with the terms of the notice by correcting the defects pointed

out in such notice, so as to make such building comply with the law as regards

new buildings, he shall be guilty of a misdemeanor, and shall be fined not exceed-

ing fifty dollars. Every week during which any defect in the building is will-

fully allowed to remain after notice from the inspector shall constitute a sepa-

rate and distinct offense.

Rev., s. 3798; 1905, c. 506, s. 28; 1915. c. 192, s. 18.

147. Unsafe buildings condemned. Every building which shall appear to

the inspector to be especially dangerous because of its liability of fire or in case

of fire by reason of bad condition of walls, overloaded floors, defective construc-

tion, decay or other causes shall be held to be unsafe, and the inspector shall

affix a notice of the dangerous character of the structure to a conspicuous place

on the exterior wall of said building. No building now or hereafter built shall

be altered, repaired or moved, until it has been examined and approved by the

inspector as being in a good and safe condition to be altered as proposed, and

the alteration, repair or change so made shall conform to the provisions of

the law.

Rev., s. 3010 ; 1905. c. 506, s. 15 ; 1915, c. 192, s. 15.

147a. Punishment for allowing unsafe building to stand. If the owner of any

building which has been condemned as unsafe and dangerous by any local

inspector, after being notified by the inspector in writing of the imsafe and

dangerous character of such building, shall permit the same to stand or continue

in that condition, he shall forfeit and pay a fine of not less than ten nor more

than fifty dollars for each day such building contimies after such notice.

Rev., s. 3802 ; 1905. c. 506, s. 15 ; 1915, c. 192, s. 19.

147b. Removing notice from condemned buildings. If any person shall

remove any notice which has been aifixed to any building by the local inspector

of any city or town, which notice shall state the dangerous character of the

building, he shall be guilty of a misdemeanor, and be fined not less than ten nor

more than fifty dollars for each offense.

Rev., s. .3799 ; 1905, c. 506, s. 15.

148. To what towns applied. This article shall apply only to incorporated

cities and towns of over one thousand inhabitants according to the last United

States census, and such other cities and towns in the state as shall by a vote of

their board of aldermen or governing body adopt this article.

Rev., s. 3011 ; 1905, c. 506, s. 35 ; 1915, c. 192, s. 16.
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SUBCHAPTER XL MUNICIPAL CORPORATIONS UNDER
ACT OF 1917

Art. 13. OpERATio:sr of Act

149. Explanation of terms. The following words and phrases as used in

this act shall, unless a contrary intention clearly appears, have the following

meanings, respectively : The phrase '

' regular municipal election
'

' shall mean the

biennial election of municipal officers for which provision is made in this act.

The phrase "qualified voter" shall mean any registered qualified voter. The
words "officer" and "officers," when used without further qualification or

description, shall mean any person or persons holding any office in the city or in

charge of any department or division of the city. The said words when used in

contrast with a board or members of a board, or with division heads, shall mean
any of the persons in sole charge of a department of the city. The word '

' ordi-

nance" shall mean an order of the governing body entitled "ordinance," and
designed for the regulation of any matter within the jurisdiction of the gov-

erning body as laid down in this act. The word "city" shall mean any city,

town, or incorporated village.

1917, c. 1.36. sub-ch. 1.5. s. 1.

150. Effect upon prior laws. Nothing in this act shall operate to repeal any
local or special act of the general assembly of North Carolina relating to cities,

towns, and incorporated villages, but all such acts shall continue in full force

and effect and in concurrence herewith, unless hereafter repealed or amended in

manner provided for in this act. The provisions of this act shall not be con-

strued to repeal the provisions as to cities and towns contained in subchapter

I of this chapter, except in case they are inconsistent with this act. The pro-

visions of this act, so far as they are the same as those of existing general laws,

are intended as a continuation of said laws and not as new enactments, and so

far as they give general powers to cities are supplementary to and additional

to the special cliarters of cities which have not such powers, unless inconsistent

with or repugnant thereto, and a repetition of such powers if already possessed

by cities by virtue of special charters. The provisions of this act shall not affect

any act heretofore done, liability incurred, or right accrued or vested, or affect

any suit or prosecution now pending or to be instituted to enforce any right or

penalty or punish any offense. Subject to the foregoing provisions hereof, all

laws or parts of laws in conflict with this act are hereby to the extent of such

conflict repealed.

1917, c. 1.36, sub-ch. 1, s. 1.

Art. 14. Oroanizatiox U^'der the Act

151. Municipal board of control. The municipal board of control shall be

•composed of the secretary of state, the attorney-general, and the chairman of

the corporation commission. The attorney-general shall be chairman and the

secretary of state shall be secretary of such board.

1917, c. 136, sub-ch. 2, s. 4.
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152. Number of persons and area included. Any number of persons, not

less than fifty, at least twenty-five of whom shall be freeholders or homesteaders,

and twenty-five qualified voters living in the area proposed to be incorporated,

which area shall have an assessed valuation of real property of at least twenty-

five thousand dollars according to the last preceding assessment for taxes, and
shall not be a part of the area included in the limits of any city, town, or incor-

porated village already or hereafter existing, may be organized into a town upon
compliance with the method herein set forth.

1917, c. 136. sub-ch. 2, s. 1. •

153. Petition filed:

1.^ What petition must show. A petition signed by a majority of the resi-

dent qualified electors and a majority of the resident freeholders or homesteaders

of the territory proposed to be so organized shall be presented to the secretary of

state of North Carolina, accurately describing such territory, with map attached

containing the names of all qualified voters therein, the assessed valuation of

such territory, and the proposed name of the new town. The petition shall

further be signed by at least twenty-five resident freeholders or homesteaders of

the age of twenty-one years or over, at least twenty of whom are qualified

voters ; and further, the petition shall show the valuation of the real property of

the proposed town to be at least twenty-five thousand dollars, according to the

last preceding tax assessment ; and the petition shall be verified by at least three

of the signers who are qualified voters.

S. Order and notice for hearing. The secretary of state shall thereupon
make an order prescribing the time and place for the hearing of said petition

before the municipal board of control herein provided for. At least thirty days

before the hearing, notice of such hearing shall be published once a week for four

weeks in a newspaper published in the county where such territory is situate,

designated as most likely to give notice to the people of the territory proposed

to be so organized or incorporated into a town; or, if no newspaper is so pub-

lished, then in some newspaper of general circulation in such proposed city,

town, or incorporated village ; and such notice shall also be posted at the county

courthouse door of such county for a like period. Such notice shall be signed

by at least three of the freeholders signing the petition for the organization of

the town.

ini7. c. r.W. sub-ch. -2. 8. -2.

154. Hearing of petition and order made:

1. Manjier of hearing. Any qualified voter or taxpayer of such territory

proposed to be incorporated into a town may appear at the hearing of such peti-

tion, and the matter shall be tried as an issue of fact by the municipal board of

control, and no formal answer to the petition need be filed. The board may
adjourn the hearing from time to time, in its discretion.

2. Order creating corporation. The municipal board of control shall file its

findings of fact at the close of such hearing, and if it shall appear that the

allegations of the petition are true, and that all the requirements in this chap-.

ter have been substantially complied with, and that the organization of such city,

town, or incorporated village, will better subserve the interests of said persons
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and the public, the board shall enter an order creating such territory into a

town, giving it the name proposed in the petition.

3. Election of officers provided for. The board of control shall provide for

the place of holding the first election for mayor and commissioners; and shall

designate how many commissioners shall serve, as set forth in Part 1 of this

chapter, naming the number of commissioners, not less than three nor more
than seven. The election of mayor and commissioners shall be under the same
laws as now govern the election of mayor and commissioners in Part 1 of this

chapter.

Jf.. Filing papers; fees. All the papers in reference to the organization of

any town under this chapter shall be filed and recorded in the office of the secre-

tary of state, and certified copies thereof shall be filed and recorded in the office

of the clerk of the superior court of the county in which the town organized is

situated. The fees shall be the same as are now provided for the organization of

private corporations and shall be paid ovit of the treasury of the city, town, or

incorporated village.

5. When organization complete. Upon the approval of the board of control

and the recording of the papers in the offices above mentioned, the said town
shall become a municipal corporation with all the powers and subject to all the

laws governing towns as set forth in Part 1 of this chapter and as in this act set

forth.

1917. c. 136, sub-ch. 2. s. .3.

Akt. 15. Power Vested ix Corporatiox Cotmjiission

155. To fix rates for public utilities furnished. The corporation commission

shall have full power and authority to fix and establish any and all rates which
any public-service or quasi public-service corporation other than railroads using

steam as a motive power shall charge or exact from any person, firm, or corpora-

tion in any city for the services rendered or commodity furnished.

1917, c, 136, sub-ch. 3, s. 1.

156. Manner of enforcing regulations. The North Carolina corporation com-
mission shall have the power to require such improvements and extensions to the

service of pviblic-service corporations as it may deem necessary after the inves-

tigation of any complaint of any person, corporation, or municipality as to the

inadequacy of such service. Upon application being made, the corporation

commission shall proceed to hear, pass on, and determine, in the manner pre-

scribed by law, a just or reasonable rate or charge for the service or other com-

modity rendered or furnished ; the hearing before the corporation commission
shall be governed by the law as to the commission relating to the fixing of rates

and rules and orders of the commission as to the enforcement thereof by the

commission. The corporation commission shall have the same power and author-

ity in hearing and passing on any matter or case under this act, enforcing or

fixing of rates, supervising and regulating said corporation or otherwise under
this act, as they now have under the chapter entitled Corporation Commission,

in addition to such power and authority as they now have under the general law.

The failure or refusal to conform to or obey any decision, rule, regulation, or

order made in such cases by the corporation commission shall subject said public
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utility corporation or quasi public-utility corporation refusing or failing to

comply herewith to the penalty provided by law in the case of railroad com-

panies.

1917, c. 136. sub-ch. 3, s. 2.

157. Not to affect existing power. Nothing contained in this chapter shall

be construed to deprive the corporation commission of the authority and power
which it now has under the laws of North Carolina to supervise and regulate and
fix the rates for public utility corporations or quasi public-utility corporations

operating or doing business in such city.

1917, c. 136, siib-ch. 3, s. 3.

Art. 16. Powers of Municipal Coepoeations

Part 1. General Powers Enumerated

158. Corporate powers. In addition to and coordinate with the powers granted

to cities in subchapter I of this chapter, and any acts affecting such cities, all

cities shall have the following powers

:

1. To acquire property in fee simple or a lesser interest or estate therein by

purchase, gift, devise, bequest, appropriation, lease, or lease with privilege to

purchase.

2. To sell, lease, hold, manage, and control such property and make all rules

and regulations by ordinance or resolution which may be required to carry out

fully the provisions of any conveyance, deed, or will in relation to any gift or

bequest, or the provisions of any lease by which the city may acquire property.

3. To purchase, conduct, own, lease, and acquire public utilities.

4. To appropriate the money of the city for all lawful purposes.

5. To create, provide for, construct, regulate, and maintain all things in the

nature of public works, buildings, and improvements.

6. To supervise, regulate, or suppress, in the interest of public morals, public

recreations, amusements and entertainments, and to define, prohibit, abate, or

suppress all things detrimental to the health, morals, comfort, safety, conven-

ience, and welfare of the people, and all nuisances and causes thereof.

7.' To pass such ordinances as are expedient for maintaining and promoting the

peace, good government, and welfare of the city, and the morals and happiness

of its citizens, and for the performance of all municipal functions.

8. To provide for the destruction of noxious weeds, and for payment of the

expense thereof by assessment or otherwise.

9. To regulate the erection of fences, billboards, signs, and other structures,

and provide for the removal or repair of insecure billboards, signs, and other

structures.

10. To make and enforce local police, sanitary, and other regulations.

11. To ,open new streets, change, widen, extend, and close any street that is

now or may hereafter be opened, and adopt such ordinances for the regulation

and use of the streets, squares, and parks, and other ]:)ublic property belonging to

the city, as it may deem best for the public welfare of the citizens of the said city.

12. To acquire, lay out, establish, and regulate parks within or without the

corporate limits of the city for the use of the inhabitants of the same.
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13. To erect, repair, and alter all public buildings.

14. To regulate, restrain, and prohibit the running or going at large of horses,

mules, cattle, sheep, swine, goats, chickens, and all other animals and fowl of

whatsoever description, and to authorize the distraining and impounding and
sale of the same for the costs of the proceedings and the penalty incurred and to

order their destruction when they cannot be sold, and to impose penalties on

the owners or keepers thereof for the violation of any ordinance or regulation

of said governing body, and to prevent, regulate, and control the driving of

cattle, horses, and all other animals into or through the streets of the city.

15. To regulate and control plumbers and plumbing work, and to enforce effi-

ciency in the same by examination of such plumbers and inspection of such

plumbing work.

16. To regulate, control, and prohibit the keeping and management of houses

or any building for the storage of gunpowder and other combustible, explosive,

or dangerous materials within the city, and to regulate the keeping and convey-

ing of the same, and to authorize and regulate the laying of pijjes and the location

and construction of houses, tanks, reservoirs, and pumping stations for the

storage of oil and gas.

17. To regulate, control, restrict, and prohibit the use and explosion of dyna-

mite, firecrackers, or other explosives or fireworks of any and every kind, whether

included in the above enumeration or not, and the sale of same, and all noises,

amusements, or other practices or performances tending to annoy or frighten

persons or teams, and the collection of persons on the streets or sidewalks or

other public places in the city, whether for purposes of amusement, business,

curiosity, or otherwise.

18. To direct, control, and prohibit the laying of railroad and street railway

tracks, turnouts, and switches in the streets, avenues, and alleys of the city

unless the same shall have been authorized by ordinance, and to require that all

railroads, street railways, turnouts and switches shall be so constructed as not to

interfere with the drainage of the city and with the ordinary travel and use of

the streets, avenues, and alleys in said city, and to construct and keep in repair

suitable crossings at the intersection of streets, avenues, and alleys and ditches,

sewer and culverts, where the governing body shall deem it necessary, and to

direct the use and regulate the speed of locomotive engines, trains, and cars

within said city.

19. To make all suitable and proper regulations in regard to the use of the

street for street cars, and to regulate the speed, running, and operation of the

same so as to prevent injury or inconvenience to the public.

20. To make such rules and regulations in relation to butchers as may be

necessary and proper ; to establish and erect market houses, and designate, con-

trol, and regulate market places and privileges.

21. To prohibit and punish the abuse of animals.

22. To acquire, establish, and maintain cemeteries and to regulate the burial

of the dead and the registration of deaths, marriages, and births.

23. To prohibit prize-fighting, cock and dog fighting.

24. To regulate, restrict, and prohibit theaters, carnivals, circuses, shows,

parades, exhibitions of showmen, and shows of any kind, and the exhibition of

. natural or artificial curiosities, caravans, menageries, musical and hypnotic

exhibitions and performances.
759
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25. To create and administer a special fund for the relief of indigent and
helpless members of the police and fire departments who have become superan-
nuated, disabled, or injured in such service, and receive donations and bequests
in aid of such fund and provide for its permanence and increase, and to pre-

scribe and regulate the conditions under which, and the extent to which, the

same shall be used for the purpose of such relief.

26. To prevent and abate nuisances, whether on public or private property.

27. To regulate and prohibit the carrying on of any business which may be

dangerous or detrimental to health.

28. To condemn and remove any and all buildings in the city limits, or cause

them to be removed, at the expense of the owner or owners, when dangerous to

life, health, or other property, under such just rules and regulations as it may
by ordinance establish ; and likewise to suppress any and all other nuisances

maintained in the city.

29. To provide for all inspections which may be expedient, proper, or neces-

sary for the welfare, safety, and health of the city and its citizens, and regulate

the fees for such inspection.

30. To require any or all articles of commerce or traffic to be gauged, inspected,

measured, weighed, or metered, and to required every merchant, retail trader or

dealer in merchandise or property of any description which is sold by weight or

measure to have such weights and measures sealed and to be subject to inspection.

31. To provide for the regulation, diversion, and limitation of pedestrians

and vehicular traffic upon public streets, highways, and sidewalks of the city.

32. To require the examination of all drivers of motor vehicles upon the

streets and highways of the city, to prescribe fees for such examinations, and to

prevent the use of such vehicles by all persons who shall not satisfactorily pass

such examination.

33. To regulate the emission of smoke within the city.

34. To license, prohibit, and regulate pool and billiard rooms and dance halls,

and in the interest of public morals provide for the revocation of such licenses.

35. To regulate and control electricians and electrical work and to enforce

efficiency in the same by examination of such electricians and inspection of such

electrical work.

36. To license and regulate all vehicles operated for hire in the city.

1917. c. 136. sub-ch. 5, s. 1.

159. Enumeration of powers not exclusive. The enumeration of particular

powers by this act shall not be held or deemed to be exclusive ; but in addition

to the powers enumerated or implied therein, or appropriate to the exercise

thereof, the city shall have and may exercise all other powers which under the

constitution and laws of North Carolina now are or hereafter may be granted to

cities. Powers proper to be exercised, and not specially enumerated herein,

shall be exercised and enforced in the manner prescribed by this act; or when
not prescribed herein, in such manner as shall be provided by ordinance or reso-

lution of the governing body.

1917, c. 1.36, sub-ch. 5, s. 3.

160. Police power extended to outside territory. All ordinances, rules, and

regulations of the city now in force, or that may hereafter be enacted by the
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governing body in the exercise of the police powers given to it for sanitary pur-

poses, or for the protection of the property of the city, unless otherwise pro-

vided by the governing body, shall, in addition to applying to the territory within

the city limits, apply with equal force to the territory outside of the city limits

within one mile in all directions of same, and to the rights of way of all water,

sewer, and electric light lines of the city without the corporate limits, and to

the rights of way, without the city limits, of any street railway company, or

extension thereof, operating under a franchise granted by the city, and upon all

property and rights of way of the city outside the corporate limits and the above

mentioned territorial limits, wheresoever the same may be located.

1917, c. 136, sub-ch. 5. s. -2.

161. Power to establish and control public utilities. Any city shall have the

right to acquire, establish, and operate waterworks, electric lighting systems,

gas systems, schools, libraries, cemeteries, market houses, wharves, play or recrea-

tion grounds, athletic grounds, parks, abattoirs, slaughter-houses, sewer systems,

garbage and sewage disposal plants, auditoriiims or places of amusement or

entertainment, and armoi-ies. The city shall have the further right • to make a

civic survey of the city, establish hospitals, clinics, or dispensaries for the poor,

and dispense milk for babies ; shall have the power to establish a system of public

charities and benevolence for the aid of the poor and destitute of the city; for

the welfare of visitors from the country and elsewliere, to establish rest rooms,

public water-closets and urinals, open sales places for the sale of produce,

places for hitching and caring for animals and parking automobiles ; and all rea-

sonable appropriations made for the purposes above mentioned shall be binding

obligations upon the city, subject to the provisions of the Constitution of the

state.

1917, c. 136. suh-ch. 13, s. 11.

Part 2. Poicer to Acquire Property

162. Acquisition by purchase. When in the opinion of the governing body
of any city, or other board, commission, or department of the government of such

city having and exercising or desiring to have and exercise the management and
control of the streets, water, electric light, gas, sewerage or drainage systems,

or other public utilities, parks, playgrounds, cemeteries, wharves, or markets,

open-air or enclosed, which are or may by law be owned and operated or here-

after acquired by such city or by a separate association, corporation, or other

organization on behalf and for the benefit of such city, any land, right of way,

water right, privilege, or easement, either within or outside the city, shall be

necessary for the purpose of opening, establishing, l^uilding, widening, extend-

ing, enlarging, maintaining, or operating any such streets, parks, playgrounds,

cemetery, water, electric light, gas, sewerage or drainage systems, wharves, or

other public utility so owned, operated, and maintained by or on behalf of any
such city, such governing body, board, commission, or department of govern-

ment of such city may purchase such land, right of way, water right, privilege,

or easement from the owner or owners thereof and pay such compensation

therefor as may be agreed upon.

1917, c. 136, sub-ch. 4, s. 1.
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163. By condemnation. If such governing body, board, commission, or de-

partment of the government of such city are unable to agree with the owners
thereof for the purchase of such land, right of way, privilege, or easement, for

the purposes mentioned in the preceding section, condemnation of the same
for such public use may be made in the same manner and under the same rules,

regulations, and procedure as are provided by law for the condemnation of land

by railroads.

1917. c. 136, sub-ch. 4. s. 1.

Pari 3. Streets and Sidewalks

164. Power to make, improve and control. The governing body of the city

shall have power to control, grade, macadamize, cleanse, and pave and repair the

streets and sidewalks of the city and make such improvements thereon as it may
deem best for the public good, and may provide for and regulate the lighting of

tlie public parks, and regiilate, control, license, prohibit, and prevent digging

in said streets and sidewalks, or placing therein of pipes, poles, wires, fixtures,

and appliances of every kind, whether on, above, or below the surface thereof,

and regulate and control the use thereof by persons, animals and vehicles; to

prevent, abate, and remove obstructions, encroachments, pollution or litter

therein ; and shall have under its government, management, and control all

parks and squares within or without the city limits established by the governing

body for the use of the city except as otherwise provided.

1917. c. 136. sub-cii. 10, s. 1.

Part 4- Markets

165. Establish and control markets. The governing body of the city shall

have power to provide for the establishment, maintenance, and regulation of

open-air or enclosed markets and slaughter places ; may prescribe the time and
place of sale of fresh meats, fish, and other marketable products therein; may
rent the stalls in such manner and at such prices as it may deem best ; may
appoint a keeper of the market or other persons, who may summarily condemn
all unsound products offered for sale in the city for food, and cause the same to

be removed at the expense of the person offering it for sale.

1917. c. 136. sub-cli. 12, s. 1.

Part 5. Protection of Public IlealtJi

166. Ordinances for protection of health. The governing body of cities is

hereby given, within the city limits, all the power and authority that is now or

may hereafter be given by law to the county superintendent of health or county

physician, and such further powers and authority as will best preserve the health

of the citizens. The governing body is hereby given power to make such rules

and regulations, not inconsistent with the constitution and laws of the state, for

the preservation of the health of the inhabitants of the city, as to them may seem

right and proper.

1917. c. 136, sub-eh. .5, s. 4.

167. Establish hospitals, pesthouses, quarantine, etc. The governing body
may acquire, establish, and maintain a hospital, or hospitals, or pesthouses,

762
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slaughter-houses, rendering plants, incinerators and crematories in tlie city

limits or within three miles thereof; may stop, detain, examine, or keep in a

pesthouse or house of detention persons having or suspected of having any

infectious, contagious, or other communicable disease ; may quarantine the city

or any part thereof ; may cause all persons in the city limits to be vaccinated

;

may, without incurring liabilities to the owner, remove, fiunigate, or destroy

furniture, bedding, clothing, or other property which may be found to be tainted

or infected with any contagious or infectious disease, and may do all other

proper and reasonable things to prevent or stamp out any contagious or infec-

tious disease, and to preserve better the health of the citizens. All expenses

incurred by the city in disinfecting or caring for any person or persons, by
authority of this section, may be recovered by it from the person, persons, or

property cared for; and when expense is inciirred in caring for property, the

same shall become a lien on such property. Any person who shall attempt by
force, or by threat of violence, to prevent his removal or that of any other per-

sons to the pesthouse, house of detention, or hospital, or who shall in any way
interfere with any officer while performing any of the duties allowed by this

article, shall be guilty of a misdemeanor.

1917, c. 13G, snb-ch. 5, s. 4.

168. Elect health officer. The governing body of any city may elect a health

officer and create such other offices and employments as to them may seem right

and proper, and fill the same and fix their compensation.

1917, c. 136, sub-ch. 5, s. 4.

169. Regulate the management of hospitals. The governing body is hereby
empowered to make rules and regulations for the management and conduct of

all hospitals and sanatoriums which may have for treatment any patient afflicted

with any infectious, contagious, or other communicable disease, and prescribe

penalties for any violation of same. Any person violating any rule or regula-

tion of the governing body shall be guilty of a misdemeanor, and upon conviction,

except as herein otherwise provided, shall be fined not more than fifty dollars

or imprisoned not more than thirty days.

1917. c. 1.36, sub-ch. 5, s. 5.

170. Provide for removal of garbage. The governing body may by ordi-

nance provide for the removal, by wagon or carts, of all garbage, slops, and
trash from the city; and when the same is not removed by the private indi-

vidual in obedience to such ordinance, may require the wagons or carts to visit

the houses used as residences, stores, and other places of habitation in the city,

and also may require all owners or occupants of such houses who fail to remove
such garbage or trash from their premises to have the garbage, slops, and trash

ready and in convenient places and receptacles, and may charge for such removal

the actual expense thereof.

1917. c. 136. sub-ch. 7, s. 3.

171. Abate or remedy menaces to health. The governing body, or officer or

officers who may be designated for this purpose by the governing body, shall

have power summarily to remove, abate, or remedy, or cause to be removed,

abated, or remedied, everything in the city limits, or within a mile of such
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limits, which is dangerous or prejudicial to the public health ; and the expense

of such action shall be paid by the person in default, and, if not paid, shall be

a lien upon the land or premises where the trouble arose, and shall be collected

as unpaid taxes.

1917. c. 136, sub-ch. 7, s. 4.

Part G. Fire Protection

172. Establish and maintain fire department. The governing body shall have

power to provide for the organization, equipment, maintenance and government
of fire companies and a fire department; and, in its discretion, may provide for

a paid fire department, and for this purpose may create any offices and employ-

ments and fix their compensation as to the governing body may seem right and

proper.

lt)17. c. 136, sub-ch. 8, s. 1.

173. Establish fire limits. The governing body may establish and maintain

fire limits in the city, in which it shall be unlawful to erect, alter, and repair

wooden buildings or structures or additions thereto; it may also prohibit the

removal of wooden buildings or structures of any kind into such limits, or from

one place to another within the limits, and make such other regulations as may
be deemed best for the prevention and extinguishment of fires.

1917, c. 136, sub-ch, S, s. 2.

174. Regulate buildings. The governing body may make rules and regula-

tions governing the erection and construction of buildings in the city so as to

make them as safe as possible from fire.

1917. c, 136, sub-ch. 8. s, 3,

Part 7. Seirerage

175. Establish and maintain sewerage system. The governing body shall

have power to acquire, provide, construct, establish, maintain and operate a sys-

tem of sewerage for the city, and protect and regulate the same by adequate rules

and regiilations ; and if it shall be necessary in obtaining proper outlets to such

system to extend the same beyond the corporate limits, the governing body may
condemn a right of way or rights of way to and for such outlets, and the pro-

ceedings for such condemnation shall be as herein provided for opening new
streets and other i)urposes.

1917, c. i:!6, sub-ch. 7, s. 1,

176. Require connections to be made. The governing body may require all

owners of improved property wliich may be located upon or near any line of

such system of sewerage to connect with such sewerage all water-closets, bath-

tubs, lavatories, sinks, or drains upon their respective properties or premises,

so that their contents may be made to empty into such sewer, and fix charges for

such connections.

1917. c. 136, sub-ch 7, s. 2,

Part 8. Water and LigJits

177. Establish and maintain water and light plants. The city may own and

maintain its own light and waterworks system to furnish water for fire and
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other purposes, and light to the city and its citizens but shall in no ease be liable

for damages for a failure to furnish a sufficient supply of either water or light.

And the governing body shall have power to acquire and hold rights of way,

water rights, and other property, within and without the city limits.

1917. c. 136, sub-ch. 11, ss. 1, 2.

178. Fix and enforce rates. The governing body or such board or body

which has the management and control of the waterworks system in charge shall

fix such uniform rates for water as is deemed best. Such body shall fix the times

when the water rents shall become due and payable, and in case such rent is

not paid within ten days after it becomes due and payable, the same may at any

time thereafter be collected either by suit in the name of the city or by the col-

lector of taxes for the city. Upon the failure of the owner ofproperty for which

water is furnished under the rules and regulations of such body to pay the

water rents when due, then the body, or its agents or employees, may cut off the

water from such property ; and when so cut off it shall be unlawful for any per-

son, firm, or corporation, other than the body or its agents or employees, to turn

on the water to such property, or to use the same in connection with the prop-

erty, without first having paid the water rent and obtained permission to turn

on the water.

1917, c. 136, sub-ch. 11, s. 3.

179. Separate accounts for water system. It shall be the duty of the gov-

erning body to keep a separate statement and account of the money received by
the city from the waterworks system, and it shall be the duty of the said body
to give preference to the waterworks system over the other departments of the

city in such funds, and to provide for the proper upkeep of the waterworks sys-

tem and an amount necessary for the enlargement of the waterworks system

before turning over to the other departments the money so received.

1917, c. 136, sub-ch. 11, s. 4.

Part 9. Care of Cemeteries

180. Care fund established. The governing body is authorized to create a

fund to be known as the perpetual care fund for the cemeteries, for the purpose
of perpetually caring for and beautifying the cemeteries, and such fund shall

be kept by the city as is provided for bequests and gifts for cemetery purposes
;

and the said governing body may make contracts with lot or space ow}aers in the

cemeteries, obligating the city to keep up and maintain said lots or spaces in

perpetuity upon payment of such sum as may be fixed by the governing body

;

and the governing body is further authorized and empowered to accept gifts

and bequests for such purposes, or upon such other trusts as the donors may pre-

scribe ; and the governing body is authorized to set aside for such perpetual care

fund an amount not exceeding twenty-five per cent of the proceeds of sale of

cemetery lots.

1917, c. 136, sub-ch. 9, s. 1.

181. Application of fund. The principal of the funds appropriated by the

governing body for earing for the cemeteries shall be held by the governing

body for caring for and beautifying the cemeteries and improving the same.
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The income from the fond heretofore or hereafter made shall be used for the

purpose of carrying out contracts with the individual or space owners for the

perpetual care of individual plats and spaces. Any gifts heretofore or here-

after made to and received by the city or any of its officers shall be held and
used as a sacred trust fund for the purposes and upon the conditions named in

such gifts or bequests, and all such funds shall be kept and invested separately

and shall not be used for any other purpose, or by the city in its affairs.

1917, c. 136, snb-cli. 9. s. 1.

182. Separate accounts kept. The city treasurer shall keep a separate ac-

count of the cemetery funds, and a still further separate account of all special

gifts or bequests made by persons for and in connection with the cemeteries and
particular lots therein. The governing body has the power to make rules and
regulations and adopt ordinances for the carrying out of the duties imposed by
this and the two preceding sections in regard to the care of cemeteries.

1917, c. 136, sub-ch. 9, s. 1.

Part 10. Municipal Taxes

183. Provide for listing and collecting taxes. The governing body shall pro-

vide by an ordinance or otherwise means for the collection of taxes in the city

and shall cause property to be listed for taxation which has not otherwise been

listed as required by law.

1917, c. 136, sub-cli. 6. s. 2.

Note. See also Taxation. Art. 6, Part 3.

184. Unlisted taxables entered. The officer who has charge of the collection

of taxes in any city shall, after the most diligent inquiry, and by comparing his

book with the county tax books, make out a list of all persons liable for poll

tax, or for taxes on property, who have failed to return a list in the manner and

in the time prescribed, together with the estimated value of all the property not

listed, and shall enter such persons in a separate part of his book.

1917. e. 136, sxib-ch. 6, s. 4.

185. Lien of taxes. The lien for taxes levied for any and all purposes in each

year shall attach to all the real estate of the taxpayers within the city on the

first day of June annually, and shall continue until such taxes, with any penalty

and costs which shall accrue thereon, shall be paid. But there shall be no lien

for taxes on the personal property of the taxpayer but from a levy thereon.

1917. c. 136, sub-ch. 6, s. 5.

186. Power and duties of tax collector. The officer who has charge of the

collection of taxes in any city shall, in the collection of taxes, be vested with the

same power and authority as is given by the state to sheriffs for like purpose,

and shall be subject to the same fines and penalties on failure or neglect of duty.

It shall be his duty to collect all taxes levied by the governing body, and he shall

be charged with the sums appearing on the tax list as due for city taxes. He
shall at no time retain in his hands over three hundred dollars for a longer time

than seven days, under a penalty of ten per cent per month to be paid to the

city upon all sums so unlawfully retained.

1917, c. 136, sub-eh. 6, .s. 1.
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187. Settlement with tax collector. In settlement with the city the tax col-

lector shall be credited with all poll taxes and taxes on personal property which

the governing body shall declare to be insolvent and uncollectible, and with

such amounts as may be involved in suit by appeal from the ruling of the board,

and he shall be charged with and shall pay over all other sums appearing on the

tax list. After the accounts of the tax collector shall be audited and settled,

the same shall be reported to the governing body, and when approved by it the

same shall be recorded in the minute book of such body, and shall be prima facie

evidence of correctness, and impeachable only for fraud or specified error.

1917, c. 136, sub-ch. 6, s. 1.

188. Bond of tax collector and other oiRcers. The governing body of the

city shall require of the tax collector of the city, and any and all officers and
employees, such bonds as it may deem necessary, and may pay the expenses of

providing such bonds, including the bond of the mayor.

1917, c. 136, sub-ch. 6. s. 3.

189. License to plumbers and electricians. The governing body may regu-

late and license plumbers and those engaged in the electrical wiring of build-

ings for light, power, or heat, and before issuing a license may require the

applicant to be examined and to give bond in such sum and upon such condi-

tions as the governing body may determine, and with such sureties as it may
approve; and such body may, for incompetency on the part of such licensees or

for refusal to comply with the ordinances relating to such business, or for any
other good cause, revoke any license issued hereunder. No person, firm, or cor-

poration shall do any kind of i^lumbing or electrical wiring of buildings without

first having obtained a license from the governing body. No license issued here-

under by the governing body shall be for more than one year, and same shall not

be transferable or assignable except by the permission of the governing body.

And no license shall be issued, as herein provided, before the license tax shall

have been paid.

1917, c. 136, sub-ch. 6, ss. 6, 7, 8, 9.

Art. 17. Exercise of Powers by Governing Body

190. Legislative powers, how exercised. Except as otherwise specially pro-

vided, the legislative powers of the governing body may be exercised as pro-

vided by ordinance or rule adopted by it.

1917, c. 136, sub-ch. 13, s. 1.

Pwrt 1. Municipal Meetings

191. Quorum and vote required. Every member of the governing body
shall have the right to vote on any question coming before it. A majority shall

constitute a quorum, and a majority vote of all members present shall be neces-

sary to adopt any motion, resolution, or ordinance.

1917, c. 136, sub-ch. 13, s. 1.

192. Meetings regulated, and journal kept. The city governing body shall

from time to time establish rules for its proceedings. Regular and special
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meetings shall be held at a time and place fixed by ordinance. All legislative

sessions shall be open to the public, and every matter shall be pnt to a vote, the

result of which shall be duly recorded. The governing body shall not by execu-

tive session or otherwise consider or vote on any question in private session. A
full and accurate journal of the proceedings shall be kept, and shall be open to

the inspection of any qualified registered voter of the city.

1917. c. 136, sub-ch. 13, s. 1.

Part 2. Ordinances

193. How adopted. No ordinance shall be passed finally on the date on
which it is introduced, unless by two-thirds vote of those present. No ordinance

making a grant, renewal, or extension, whatever its kind or nature, of any fran-

chise or special privilege shall be passed until voted on at two regular meetings,

and no such grant, renewal, or extension shall be made otherwise than by
ordinance.

1917. c. 1.36. sub-ch. 13. s. 3.

194. Ordinances amended or repealed. No ordinance or part thereof shall

be amended or annulled except by an ordinance adopted in accordance with the

provisions of this act.

1917. c. 136. sub-cb. 13. s. 4.

195. How ordinance pleaded and proved. In all judicial proceedings it shall

be sufficient to plead any ordinance of any city by caption, or by number of the

section thereof and the caption, and it shall not be necessary to plead the entire

ordinance or section. All printed ordinances or codes or ordinances published in

book form by authority of the governing body of any city shall be admitted in

evidence in all courts, and shall have the same force and effect as would the

original ordinance.

1917. c. 136. .sub-ch. 13. s. 14.

Part 3. Officers

196. City clerk elected; powers and duties. The governing body shall, by
a majority vote, elect a city clerk to hold office for the term of two years and until

his successor is elected and qualified. He shall have such powers and perform

such duties as the governing body may from time to time prescribe in addition

to such duties as may be prescribed by law. He shall keep the records of the

meetings. The person holding the office of city clerk at the time when any of

the plans set forth in this act shall be adopted by such city shall continue to hold

office for the term for which he was elected, and until his successor is elected

and qualified.

1917. c. 136. sub-ch. 13, s. 1.

197. Salary of mayor and other officers. Tlie governing body of any city

may by ordinance fix the salary of tlie mayor of such city or lieads of depart-

ments or other officers.

1917, c. 136. sub-ch. 5. s. 6.

198. Vacancies filled; mayor pro tern. If a vacancy occurs in the office of

the mayor or governing body, the vacancy shall be filled by the governing body

I
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of the city. If the mayor is absent or unable from any cause temporarily to

perform his duties, they shall be performed by one elected by the governing body

of the city for that purpose, who shall be called "mayor pro tern.," and he shall

possess the powers of mayor only in matters not admitting delay, but shall have

no power to make permanent appointments.

1917, c. 136. sub-eh. 13. s. 6.

199. Bonds required. Every official, employee, or agent of any city who
handles or has custody of more than one hundred dollars of such city's funds

at any time shall, before assuming his duties as such, be required to enter into

bond with good sureties, in an amount sufficient to protect such city, payable to

such city, and conditioned upon the faithful performance of his duties and a true

accounting for all funds of the city which may come into his hands, custody, or

control, which bond shall be approved by the mayor and board of aldermen or

other governing body and deposited with the city.

1917, c. 1.36, sub-cb. 13. s. 15.

200. Information requested from mayor. The governing body at any time

may request from the mayor specific information on any municipal matter within

its jurisdiction, and may request him to be present to answer written questions

relating thereto at a meeting to be held not earlier than one week from the date

of the receipt by the mayor of such questions.

1917. c. 136. sub-ch. 13, s. 2.

Part Jf- Contracts Regulated

201. Contracts awarded on public advertisement. No contract for construc-

tion work or for the purchase of apparatus, supplies, or materials, whether the

same shall be for repairs or original construction, the estimated cost of which
amounts to or exceeds one thousand dollars, except in cases of special emergency
involving the health or safety of the people or their property, shall be awarded
unless proposals for the same shall have been invited by advertisement once in

at least one newspaper of general circulation in the city, the publication to be at

least one week before the time specified for the opening of said proposals. Such
advertisement shall state the time and place where plans and specifications of

proposed work or supplies may be had and the time and place for opening the

proposals in answer to such advertisements, and shall reserve ' to the city the

right to reject any or all such proposals. All such proposals shall be opened in

public. No bill or contract shall be divided for the purpose of evading any pro-

vision of this act.

1917, c. 136, sub-ch. 13. s. 7.

202. Certain contracts in writing and secured. All contracts made by any
department, board, or commission in which the amount involved is two hundred
dollars or more shall be in writing, and no such contract shall be deemed to have
been made or executed until signed by the officer authorized by law to sign such

contract, approved by the governing body. Any contract made as aforesaid may
be required to be accompanied by a bond with sureties, or by a deposit of money,
certified check, or other security for the faithful performance thereof, satis-

factory to the board or official having the matter in charge, and such bonds or
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other securtities shall be deposited with the city treasurer until the contract has

been carried out in all respects ; and no such contract shall be altered except by
a written agreement of the contractor, the sureties on his bond, and the officer,

department, or board making the contract, with the approval of the governing

body.

1917, c. 136, sub-ch. 13, s. 8.

Part 5. Control of Public Utilities

203. How control exercised:

1. Control over departments. The waterworks department, electric or gas

light system, sewerage system, library system, park or park and tree commission

system, or playground system, or any other public service owned, operated, or

conducted by any city under separate organization or as a separate corporation

under the control of any city in the state, which have been heretofore under the

separate management and control of separate boards or corporations, may hence-

forth be under the management and control of the governing body of such city

in the state.

2. Departments may he abolished. In all cities except those which have

adopted Plan C or Plan D, hereafter set forth, before the governing body shall

have control or management of the waterworks, electric light, sewerage system,

library system, park or park and tree commission system, or playgroitnd system,

or any other public service owned, operated, or conducted by such city under

separate organization or corporation, the governing body of the city, by two-

thirds vote taken at two separate regular meetings of such governing body, shall

pass an ordinance to the effect that the waterworks, electric or gas light system,

sewerage system, library, park or park and tree commission system, or play-

ground system, or any other public service owned, operated, or conducted by
such city under separate organization or corporation, or either of them, shall be

abolished and the control and management shall be under the governing body

of the city.

3. Property vested in the city. Upon the passage by the governing body of

any city of such ordinance, the waterworks, electric or gas light system, sewer-

age system, the library system, and the park or park and tree commission system,

and any other public service owned, operated, or conducted by such city under

separate organization or corporation then in existence either under separate

organization or under separate management or control or under separate cor-

poration, shall immediately become the property of the city, and all land, real

estate, rights, easements, franchises, choses, and property of every kind, whether

real or personal, tangible or intangible, the title of which is vested in such sepa-

rate corporation or board, shall be and become vested in such city, and the boards

or water commissioners, electric light commissioners, sewerage commissioners,

library boards, park boards, or park and tree commission boards, or the board or

commission of any other public service owned, operated, or conducted by or on

behalf of such city under separate organization or corporation shall cease to

exist as a corporation; and all indebtedness, bonds, or other contracts and obli-

gations of any nature incurred by, for, or on account of the waterworks, electric

or gas light system, sewerage system, library system, park or park and tree com-

mission system, or other public utility in the name of or by such corporation, or

770
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by such city in its behalf, or by the corporation and such citj^ jointly, shall be and
become the sole obligations of such city.

Ji. Same procedwe in other cases. There shall be the same procedure with
reference to the library system, park or park and tree commission system, or

playground system by the governing body of all cities which shall have adopted
Plan C or Plan D before such control and title shall become vested as herein-

before stated.

5. Popular vote required. In all cities, except those which have adopted
Plan C or Plan D, hereafter set forth, before the foregoing provisions of this

section shall become effective, such changes in the control and management of

the waterworks, electric light, sewerage, etc., shall first be approved by a majority

of the qualified voters of such municipality at any regular or special election

held under the provisions of this act.

1917. 0. 1.36, sub-cb. 13, s. 9.

204. Ordinances to regulate management. The governing body of any city

in the exercise of its control and management of the waterworks, electric light,

sewerage system, library system, park or park and tree commission system, or

any other public service owned, operated, or conducted by such city, shall have

power to make rules, regulations, and ordinances in connection with the manage-

ment thereof as they may deem necessary, and shall have power to enforce such

rules, regulations, and ordinances.

1917. c. 1.36, sub-ch. 13, s. 10.

205. Additional property acquired. The governing body of any city shall

have power to acquire such additional property as it may deem necessary for

a better system of waterworks, electric light, sewerage, library, park, or parks,

or other public service owned, operated, or conducted by such city. Upon the

adoption by the governing body of any city of any one of the plans of govern-

ment provided for in this act, the laws now in force in reference to the water-

works, electric light, sewerage, parks, libraries, or other public service owned,

operated, or conducted by such city, shall not ))e repealed by this act, but shall be

construed with this act and only repealed in so far as they are inconsistent with

the provisions of this act.

1917. c. 136, sub-ch. 13, s. 10.

Part 6. Effect Upon Existing Regulations

206. Existing rights and obligations not affected. All official bonds, recog-

nizances, obligations, contracts, and all other instruments entered into or exe-

cuted by or to the city before this act takes effect in any city, and all taxes,

special assessments, fines, penalties, forfeitures incurred or imposed, due or

owing to the city, shall be enforced and collected, and all writs, prosecutions,

actions and causes of action, except as is herein otherwise provided, shall con-

tinue without abatement and remain unaffected by this act; and no legal act

done by or in favor of the city shall be rendered invalid by its adoption of any
plan of government provided for by this act.

1917, c. 136, sub-ch. 13, s. 5.

207. Existing ordinances remain in force. All valid ordinances and resolu-

tions of any city in force at the date of the ratification and not inconsistent with
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the provisions of this act, and all rules of procedure adopted by the governing

body of any city, shall be and remain in full force and effect until repealed,

annulled, or amended under the provisions of this act, or under the provisions

of the charter of such city, and all laws relative to any city not in conflict with

the provisions of this act shall be and remain in full force and effect.

1917. c. 136, siib-cli. 18, s. 5.

208. Existing election laws remain in force. This act shall not repeal or im-

pair any general, special, or local election laws now in force in any city, but such

general, special, or local laws shall be and continue in full force and effect except

where clearly inconsistent with and repugnant to the provisions of this act ; and
the municipal elections of such city shall continue to be held under and subject

to the provisions of such special election laws except as herein otherwise pro-

vided : Provided, however, that in every case the governing body of any city shall

have the right and power in its discretion and by an ordinance adopted by a two-

thirds vote of the members of the entire governing body, to order a new registra-

tion of the voters of such city for any general, regular, or special municipal

election held in such city for any purpose, unless excepted in this act.

1917, c. 136. sul>cli. 13. s. 12.

209. General laws apply. All questions arising in the administration of the

government of any city, and not provided for in this act, shall be governed by

the laws of the state in such cases made and provided.

1917. c. 136. siib-ch. 13. s. 13.

Akt. 18. Accounting Systems

210. Nature of accounting system. Accounting systems shall be devised and
maintained which shall exhibit the condition of the city's assets and liabilities,

tlie value of its several properties, and state of its several funds. Such systems

shall be adequate to record in detail all transactions affecting the acquisition,

custodianship, and disposition of values, including cash receipts and disburse-

ments. The recorded facts shall be presented periodically to officials and to the

public in such summaries and analytical schedules as shall be necessary to show
the full effect of such transactions for each fiscal year upon the finances of the

city and in relation to each department of the city government ; and there shall

be included distinct summaries and schedules for each public utility owned and

operated by the city. In all respects, as far as the nature of the city's business

permits, the accounting systems maintained shall conform to those emj^loyed by

progressive business concerns and approved by the best usage. The governing

body shall have power to employ accountants to assist in devising such account-

ing systems.

1917, c. 136. sub-ch. 14. s. 1.

211. Cooperation through board of control. The board of municipal control

shall investigate what amount of cost will be required to employ expert account-

ants to devise proper uniform accounting systems for municipalities, and sliall

submit to each city a statement of tlie cost thereof and attempt to ol^tain coop-

eration among as many of the cities of the state as possible in the payment of

the cost of such systems; and in case a satisfactory arrangement can be made
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by such cities for the payment of such costs, then tlie board of municipal control

shall employ such expert accountants for such purpose, and the governing body

of each of the cities in the state shall have power to pay its proportion of the

cost thereof and install such system.

1917. c. 136, suli-ch. 14, s. 1'.

Art. 19. Adoption of City Charters

Part 1. Effect of Adoption

212. Continues corporation with powers according to plan. Any city which
shall adopt, in the manner hereinafter prescribed, one of the plans of govern-

ment provided in this act shall thereafter be governed by the provisions thereof

;

and the inhabitants of such city shall continue to be a municipal corporation

under the name existing at the time of such adoption, and shall have, exercise,

and enjoy all the rights, immunities, powers, and privileges, and shall be subject

to all the duties, liabilities, and obligations provided for herein or otherwise

pertaining to or incumbent upon such city as a mimicipal corporation.

1917. c. 136. sub-ch. 16, s. 1.

213. Legislative powers not restricted. None of the legislative powers of a

city shall be abridged or impaired by the jjrovisions of this act, but all such legis-

lative powers shall be possessed and exercised by such body as shall be the legis-

lative body of the city under the provisions of this act.

1917. c. 136. sub-oil. 16. s. 2.

214. Ordinances remain in force. All ordinances, resolutions, orders, or other

regulations of a city or of any authorized body or oificial thereof existing at the

time when such city adopts a plan of government set forth in this act shall con-

tinue in full force and effect until annulled, repealed, modified, or susperseded.

1917, c. 136, sub-ch. 16, s. 3.

215. Mayor and aldermen to hold no other offices. The mayor or any mem-
ber of the board of aldermen shall not hold any other office or position of profit,

trust, or honor, or perform any other duties or fimctions than mayor or alder-

men under the city government unless it shall be submitted to and approved by

a majority of the qualified voters of the city at a regular or special election.

1917. c. 136, sub-oh. 16, s. 4.

216. Wards regulated. The territory of any city adopting any one of the

plans of goverimient provided for in this act shall continue to be divided into the

same number of wards existing at the time of such adoption, which wards shall

retain their boundaries until same shall be changed under the provisions of this

act : Provided, that if the plan so adopted provides for a different number and
arrangement of wards from that existing at the time of such adoi^tion, then in

such event the wards of such city shall be so changed and arranged as to conform

to the provisions of the plan so adopted.

1917, c. 136, sub-ch. 16. s. 5.

Part 2. Manner of Adoption

217. Petition filed. At any time after the passage of this act a petition ad-

dressed to the board of elections of the county in which the city is situated, in

773



217 MUOTCIPAL COKPOEATIONS—Aet. 19 Ch. 56

the form and signed and certified as provided in the next section, may be filed

with the county board of elections. The petition shall be signed by qualified

voters of the city to a number equal to at least twenty-five per cent of the qualified

voters at the last election next preceding the filing of the petition.

1917, c. 136, sub-ch. 16, s. 6.

218. Form of petition. The petition shall be in substantially the following

form

:

To the County Board of Elections of Cmmty:
We, the undersigned qualified voters of the city, respectfully petition your honorable

body to cause to be submitted to a vote of the voters of the city of

the following question : "Shall the city of adopt the form of

government defined as Plan (A, B, C, or D), as it is desired by petitioners and consisting

of (describe plan briefly, as government by a mayor and councilors elected at large, or

government by a mayor and councilors elected partly at large and partly from wards or

districts, or government by three commissioners, one of whom shall be the mayor, or

government by a mayor and four councilors with a city manager), according to the pro-

visions of an act entitled 'An act to provide for the organization of government of cities,

towns, and incorporated villages' of the Public I^ws of nineteen hundred and seventeen,
under chapter sixteen thereof, 'to simplify the revision and adoption of city charter'?"

Or, in case it shall be desired by such petitioners that two of such plans shall

be submitted, then the question may be stated as follows

:

Shall the city of adopt the form of government defined as
Plan or (naming two of such plans as stated
above), or remain under the present form of government?

The petition may be in the form of separate sheets, each sheet containing at

the top thereof the heading above set forth, and when attached together and
offered for filing the several papers shall be deemed to constitute one petition,

and there shall be indorsed thereon th« name and address of the person pre-

senting the same for filing.

1917. c. 136. sub-ch. 16, s. 7.

219. Election held. Within five days after the petition has been filed with

the county board of elections, if the petition shall contain twenty-five per cent

of the qualified voters as before set forth, the board of elections shall call an
election in accordance with such petition. The board of elections shall cause

notice of such election to be given at least once a week for four weeks in some
newspaper of general circulation in the county in which the election is to be

held, or at the courthouse door of the county in which the city is situated or at

the door of the city or town hall, and the date of such election shall be fixed by
the board not later than forty days from the receipt of such petition. The
notice shall be signed by the chairman of the county board of elections, and the

cost of publication thereof paid by the city. The election shall be held under,

and governed and controlled by, the laws in force at the time of such election

governing regiilar elections of such city.

1917. c. 136. sub-ch. 16, s. 8.

220. Petitions for more than one plan. Separate petitions for the submis-

sion of more than one of such plans may be filed in the form and manner here-

inbefore provided, but if petitions for the submission of more than two of such
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plans shall be submitted at such election, those two plans shall be submitted at

the election, petitions for which shall be first filed with the county board of

elections.

1917, c. 136. sub-cli. l(j, s. 9.

221. What the ballots shall contain. All ballots used in elections held upon
the adoption of the plans of government herein set forth shall contain the name
of the plan submitted, as Plan A, B, C, or D, or any two of such plans submitted,

as the case may be, with a brief description of each plan submitted, as described

in the petition, and shall also contain the existing form of government under the

name "present form of government." The names of the plans and forms shall

be so printed that in appropriate squares the voter may designate by a cross (X)

mark only the plan or form of government for which he casts his vote ; if there

shall be only one plan submitted, the letter and description of such plan and
the "present form of government" only shall appear, and the voter shall express

his preference between such plan and the "present form of government." If

there shall be two plans submitted, then each of the plans shall be denominated

and described on the ballot as herein set forth, and the "present form of gov-

ernment" shall also appear upon the ballot, and the ballot shall be so printed

that in appropriate squares the voter may designate by a cross (X) mark only

the plan or form of his first choice and the plan and form of his second choice.

1917, c. 136. suli-ch. 16, s. 10.

222. Form of ballots. Except that the crosses here shown shall be omitted,

the ballots shall be printed substantially as follows

:

(Form of ballot when only one plan is submitted:)

SPECIAL MUNICIPAL ELECTION

Plan (with buief desckiptiox )

.

Pkesext Form of Goverxmeat.

(Form of ballot when two plans are submitted :)

SPECIAL MUNICIPAL ELECTION

To vote for any plan or form of government, make a cross in the appropriate

square to the right of the name of such plan or form.

Note your first choice in the first column.

Note your second choice in the second column.

ynmes of plans or forms.

First Choice.

Second Choice.

Plan (with brief description).

Plan (with brief description).

Present Form of Government.

1917. c. 136. sub-ch. 16. s. 11.

223. Series of ballots. The plans and forms on all ballots shall be printed

in rotation as follows : The ballots shall be printed in as many series as there
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are plans or forms. The whole number of ballots to be printed shall be divided

by number of series and the quotient so obtained shall be the number of ballots

in each series. In printing the first series of ballots the names of each plan or

form shall be arranged in the alphabetical order of the letters of the plans sub-

mitted, followed by the
'

' present form of government. '

' After printing the first

series, the first plan or form shall be placed last and the next series printed, and
the process shall be so repeated until each plan shall have been printed first an

equal number of times. The ballots so printed shall be then combined in tablets

or packages so as to have the fewest possible ballots having the same order of

plans or forms printed thereon together in the same tablet or package.

1917. c. 1.36. sub-ch. 16. s. 12.

224. How choice determined:

/. One plan submitted. If only one of the plans herein set forth and the

"present form of government" are submitted, the plan or form of government

receiving a majority of the votes cast shall be declared the plan or form selected.

2. More than one plan suhmitted. If two of the plans herein set forth and
the "present form of government" are submitted, the plan or form receiving a

majority of first class votes equal to a majority of all the ballots cast shall be

declared the plan or form selected. If no plan or form shall receive such a

majority, then the second choice votes received for each plan or form shall be

added to its first choice votes, and the plan or form receiving the highest total

of first and second choice votes equal to a majority of all ballots cast shall be

declared the plan or form selected.

3. How haJlots are counted. In counting the ballots, if two plans and the

"present form of government" are submitted, the precinct officers shall enter

the total number of ballots on a tally-sheet printed therefor. They shall also

carefully enter on such sheet the number of first choice and second choice votes

for each plan or form of government. Only one vote shall be counted for any

one plan or form on any one ballot. If two votes are cast for the same plan or

form, the higher choice only shall be counted. If but one choice is voted on

a ballot, it shall be counted as a first choice. If more than one cross appears in

the same choice column on any ballot, they shall be counted as choices with

priority as between eacli other in the order in which they appear in the choice

column. Ballots marked with more than two crosses shall be declared void. A
tie between two or more plans or forms shall be decided in favor of the one

having the largest number of first choice votes.

1917, c. 136. sub-cli. 16, ss. 1.3. 14.

Part S. Result of Adoption

225. Plan to continue for two years. Should any one of the plans of govern-

ment provided for in this act be adopted, the plan shall continue in force for the

period of at least two years after beginning of the term of office of the officials

elected thereunder; and no petition proposing a different plan shall be filed

during the period of one year and six months after such adoption.

1917. c. i:!6, sub-cli. 16. s. 1.5.

226. City officers to carry out plan. It shall be the duty of the mayor, the

governing body, and the city clerk and other city officials in office, and all boards
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of election and all election officials, when any plan of government set forth in

this act has been adopted by the qnalified voters of any city or is proposed for

adoption, to comply with all reqiiirements of this act relating to such proposed

adoption and to the election of the officers specified in such plan, to the end that

all things may be done which are necessary for the nomination and election of

the officers first to be elected under the provisions of this act and of the plan so

adopted.

1917. c. 136. suli-ch. 16. s. 16.

227. First election of officers. The first election next succeeding the adop-

tion of any of the plans provided f.or by this act shall take place on Tuesday

after the first Monday in May next succeeding such adoption, and thereafter the

city election shall take place biennially on the Tuesday next following the first

Monday in May, and the municipal year shall begin and end at ten o'clock in

the morning following the day of election.

1917. c. 1.36. snb-ch. 16. s. 17.

228. Time for officers to qualify. On Wednesday after the first Monday
in May following the adoption of any of the plans herein provided for, and
biennially thereafter, the mayor-elect and the councilors-elect or commissioners

shall meet and be sworn to the faithful discharge of their duties. The oath may
be administered by the city clerk or by any justice of the peace, and a certificate

that such oath has been taken shall be entered on the journal of the city council.

At any meeting thereafter the oath may be administered in the presence of the

city council to the mayor, or to any councilor or commissioner absent from the

meeting on the first Wednesday after the first Monday in May.
1917, c. 1.36. siib-ch. 16, s. 18.

Art. 20. DiFFEREXT FoEilS OF MrXICIPAL CloVERXiIE.\T

Part 1. Plan "A." }[aijor and Cifij Council Elected at Large

229. How it becomes operative. The method of city government herein pro-

vided for shall be known as Plan A. Upon the adoption of Plan A by a city in

the manner prescribed by this act, such plan shall become operative, and its

powers of government shall be exercised, as prescribed herein and in article

nineteen of this chapter.

1917, 0. 136, sub-cli. 16, Part II, Plan A, ss. 1, 2.

230. Mayor's election and term of office. There shall be a mayor, elected by
and from the qualified voters of the city, who shall be the chief executive officer

of the city. He shall hold office for the term of two years from Wednesday after

first Monday in May following his election and until his successor is elected

and qualified.

1917. c. 136. suh-eh. 16. Part II. Plan A. s. 3.

231. Number and election of city council. The legislative powers of the city

shall be vested in a city council. In cities of five thousand inhabitants and
under the city council shall consist of three; in cities of five thousand to ten

thousand the city council shall consist of five ; in cities of ten thousand to twenty
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thousand inhabitants, the city council shall consist of seven; and in all over

twenty thousand inhabitants the city council shall consist of nine. The council-

men shall be elected at large and from the qualified voters of the city. One of

its members shall be elected by the council biennially as mayor pro tem. At the

first election held in a city after its adoption of Plan A, the councilors shall be

elected to serve for two years from Wednesday after the Monday in May follow-

ing their election and until their successors are elected and qualified, and at each

biennial city election thereafter the' councilors elected to fill vacancies caused by
B, the councilors elected from each ward shall be elected to serve for two years

The niimber of inhabitants shall be determined by the last United States govern-

ment census or estimate.

1917. c. 136, sub-ch. 16. Part II. Plan A, s. 4.

232. Salaries of mayor and councilman. The mayor shall receive for his

services such salary as the city council shall by ordinance determine : Provided,

however, that the salary of the mayor shall be within the following limits

:

In cities of five thousand inhabitants and under, not less than three hundred nor
more than one thousand dollars. In cities of five thousand to ten thousand
inhabitants, not less than five hundred dollars nor more than fifteen hundred
dollars. In cities of ten thousand to twenty-five thousand inhabitants, not less

than one thousand nor more than three thousand dollars. In cities of over

twenty-five thousand inhabitants, not less than two thousand nor more than
thirty-five hundred dollars. The number of inhabitants shall be determined

by the last United States government census or estimate. The mayor shall

receive no other compensation from the city, and his salary shall not be increased

or diminished during the term for which he is elected : Provided, however, that

the council first elected under this plan shall fix by ordinance the salary within

the above limits of the mayor first elected hereunder and shall six months prior

to the time of the expiration of its term fix by ordinance the salary within the

above limits of the mayor who shall succeed the first mayor under this plan,

and each council shall thereafter fix by ordinance the salary of succeeding

mayors, but such ordinance shall not be binding in case another plan shall be

adopted during the term of office of such council. The council may by a two-

thirds vote of all its members, taken by call of the
'

' yeas
'

' and '

' nays,
'

' establish

a salary for its members not exceeding two hundred dollars each a year. Such

salary may be reduced, but no increase therein shall be made to take effect during

the year in which the increase is voted.

1917. c. 136 ; sub-ch. 16. Part II. Plan A, s. 5.

233. Officers elected by city council. All heads of departments and mem-
bers of municipal boards, as their present term of office expire, shall be elected by

tlie city council : Provided, that the city council may by two-thirds vote at any
time abolish, alter, or establish such departments and boards as it may by ordi-

nance determine. A city attorney shall be elected by the city council, and the

council may also elect a city solicitor.

1917. c. i:!('). sub-ch. !(!. Part II. Plan A. s. 6.

234. Power of removal in mayor. The mayor may, with the approval of

a majority of the members of the city council, remove any head of a department
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or member of a board, other than governing board, before the expiration of his

term of office. The person so removed shall receive a copy of the reasons for his

removal, and he may, if he desires, contest the same before the city council. He
shall have the right to be represented by counsel at such hearing.

1917, c. 136, snb-ch. 16, Part II, Plan A. s. 7.

235. Veto power of mayor. Every order, ordinance, resolution, and vote

relative to the affairs of the city, adopted or passed by the city council, shall be

presented to the mayor for his approval. If he approves it, he shall sign it;

if he disapproves it, he shall return it, with his objections in writing, to the city

council, wliich shall enter the objections at large on its records, and again con-

sider it. If the city council, notwithstanding such disapproval of the mayor,

shall again pass such order, ordinance, resolution, or vote by a two-thirds vote of

all the members of the city council, it shall then be in force ; but such vote shall

not be taken for seven days and after its return to the city council. Every such

order, ordinance, resolution, and vote shall be in force if it is not returned by

the mayor within ten days after it has been presented to him.

1917, c. 136, svib-ch. 16, Part II, Plan A, s. 8.

Part 2. Plan "B." Mayor and Council Elected hy Districts

and at Large

236. How it becomes operative. The method of city government herein pro-

vided for shall be known as Plan B. Upon the adoption of Plan B by a city

in the manner prescribed by this act, such plan shall become operative, and its

powers of government shall be exercised, as is prescribed herein and in article

nineteen of this chapter.

1917, c. 136, sub-ch, 16, Part III, Plan P., ss. 1, 2.

237. Mayor's election and term of office. There shall be a mayor elected by
and from the qualified voters of the city, who shall be the chief executive officer

of the city. He shall hold office for the term of two years from Wednesday after

first Monday in May following his election and until his successor is elected and
qualified, and at each biennial city election thereafter the mayor shall be elected

to serve for two years.

1917, c. 136, sub-ch, 16, Part III, Plan P., s, 3,

238. City council, election and term of office. The legislative powers of the

city shall be vested in a city council. One of its members shall be elected bien-

nially as its mayor pro tern. In cities having more than seven wards the city

council shall be composed of twelve members, of whom one shall be elected from
each ward by and from the qualified voters of that ward, and the remaining
members shall be elected by and from the qualified voters of the city. In cities

having seven wards or less, the city council shall be composed of eleven members,
of whom one shall be elected from each ward by and from the qualified voters of

that ward, and the remaining members shall be elected by and from the qiialified

voters of the city. At the first election held in a city after its adoption of Plan
B, the councilors elected from each ward shall be elected to serve for two years

from Wednesday after first Monday in May following their election and until

their successors are elected and qualified; and at each biennial city election

779
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thereafter the councilors elected to fill vacancies by the expiration of the

terms of councilors shall be elected to serve for two years.

1917. c. 136. sub-ch. 16, Part III, Plan B, s. 4.

239. Officers elected by city council. All heads of departments and mem-
bers of municipal boards, as their terms of office expire, shall be elected by the

city council : Provided, that the city council may by two-thirds vote at any time

abolish, alter, or establish such departments and boards as it may by ordinance

determine. A city attorney shall be elected by the city council, and the council

may also elect a city solicitor.

1917, c. 136. snlvc-h. 16. Part III, Plan R, s. 5,

240. Power of removal in mayor. The mayor may, with the approval of

a majority of the members of the city council, remove any head of a department

or member of a board before the expiration of his term of office. The person so

removed shall receive a copy of the reasons for his removal, and he may, if he

desires, contest the same before the city council. He shall have the right to be

represented by counsel at such hearing-.

1917, c. i:!(;. suli-ch. 16, Part III. Plan B. s. 6.

241. Salaries of mayor and council. The mayor shall receive for his serv-

ices such salary as the city council shall by ordinance determine : Provided,

however, that the salary of the mayor shall be within the following limits : In

cities of five thousand inhabitants and under, not less than three hundred dol-

lars nor more than one thousand dollars. In cities of five thousand to ten thou-

sand inhabitants, not less than five hundred nor more than fifteen hundred dol-

lars. In cities of ten thousand to twenty-five thousand inhabitants, not less than

one thousand nor more than three thousand dollars. In cities of over twenty-

five thousand inhabitants, not less tlian two thousand nor more than thirty-five

hundred dollars. The number of inhabitants shall be determiiied by the last

United States government census or estimate. The mayor shall receive no other

compensation from the city, and his salary shall not be increased or diminished

during the term for which he is elected : Provided, however, that the council

first elected under this plan shall fix by ordinance the salary within the above

limits of the mayor first elected hereunder, and shall six months prior to the

time of the expiration of its term fix by ordinance the salary, within the above

limits, of the mayor who shall succeed the first mayor under this plan, and each

council shall thereafter fix by ordinance the salary of the succeeding mayors;

but such ordinance shall not be binding as to succeeding mayors in case another

plan shall be adopted during the term of office of such council. The council may
by two-thirds vote of all its members, taken by call of the "yeas" and "nays,"

establish a salary for its members not exceeding one hundred dollars each per

year. Such salary may be reduced, but no increase therein shall be made to take

effect during the year in which the increase is voted.

1917, c. 1.36. suh-cli. 16. Part III. Plan B, s. 7.

242. Veto power in mayor. Every order, ordinance, resolution, and vote

relative to the affairs of the city, adopted or passed by the city council, shall be

presented to the mayor for his approval. If he approves it, he shall sign it; if

he disapproves it, he shall return it, with his objections in writing, to the city
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council, which shall enter his objections at large on its records, and again con-

sider it. If the city council, notwithstanding such disapproval of the mayor,

shall again pass such order, ordinance, resolution, or vote by a majority vote of

all the members of the city council, it shall be in force ; but such vote shall not

be taken for seven days after its return to the city council. Every such order,

ordinance, resolution, or vote shall be in force if it is not returned by the mayor

within ten days after it has been presented to him.

1917. c. 136. sub-ch. 16, Part III, Plan B. s. 8.

Part S. Plan "C." Commission Form of Governmeni

243. How it becomes operative. The method of city government herein pro-

vided for shall be known as Plan C. Upon the adoption of Plan C by any city

in the manner prescribed by this act, such plan shall become operative, and its

powers of government shall be exercised, as is prescribed herein and in article

nineteen of this chapter.

1917, c. 1.36, siib-cli. 16, Part IV, Plan C. c. 1. ss. 1. 2.

244. Board of commissioners governing body. The government of the city

and the general management and control of all of its affairs shall be vested in

a board of commissioners, which shall be elected and shall exercise its powers in

the manner hereinafter set forth ; and such board shall have full power and
authority to enact laws and ordinances for the government and management of

the city and all its departments.

1917. c. 136. sub-eh. 16. Part IV. Plan C. c. 1. s. 3.

245. Number, power and duties of commissioners. The board of commis-

sioners shall consist of three members, one of whom shall be mayor, and all of

whom shall be elected by a vote of the people as hereinafter provided. One of

the commissioners shall be elected and known as commissioner of public works;

one of the commissioners shall be elected and known as commissioner of public

safety; and the mayor shall be known as commissioner of administration and
finance. And the commissioners are hereby empowered to appoint, elect, em-

ploy, suspend, and discharge all other officers and employees necessary for the

operation and management of the city government and its various departments

and activities, and to make all necessary rules and regulations for their govern-

ment ; and full power and authority is hereby granted the board of commis-

sioners to enact all laws and ordinances for the proper government of the city.

1917, c. 136. sub-oil. 16. I'art IV, Plan C, c. 2. 8. 4.

246. Power and duties of mayor. The mayor shall be the chief executive

officer of the city, and, subject to the supervision of the board of commissioners,

shall perform all duties pertaining to such office. He shall do and perform all

duties provided or prescribed by law or by the ordinances of the city, not

expressly delegated to any other person. He shall have general supervision and
oversight over the departments and offices of the city government, and shall be

the chief representative of the city, and shall report to the board any failure on
the part of any of the officers of his or any other department to perform their

duties, and shall preside at all meetings of the board of commissioners. He shall

sign all contracts on behalf of the city unless otherwise provided by law, ordi-
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nance or resolution of the board of commissioners, he shall have charge of and
cause to be prepared and published all statements and reports required by law

or ordinance or by resolution of the board of commissioners.

1917, c. 136, sub-ch. 16, Part IV, Plan C. c. 2, s. 5.

247. Commissioner of administration and finance:

1. Purchasing agent. The commissioner of administration and finance (who
is also mayor), shall be the purchasing agent of the board of commissioners of

the city, and all property, supplies, and material of every kind whatsoever shall,

upon the order of the board of commissioners, be purchased by him ; and when
so purchased by him, the bills therefor shall be submitted to and approved by
the board of commissioners before warrants are issued therefor. When such

warrants are issued, they shall be signed by the commissioners and countersigned

by some other person designated by the board of commissioners.

2. Collector of taxes and other dues. He shall collect all taxeS; water rents,

license fees, franchise taxes, rentals, and all other moneys which may be due or

become due to the city ; he shall issue license or permits as provided by law, ordi-

nance, or resolution adopted by the board of commissioners ; he shall report the

failure on the part of any person, firm or corporation to pay money due the city

;

and he shall report to the board of commissioners any failure on the part of any

person, firm, or corporation to make such reports as are required by law, ordi-

nance, or order of the board of commissioners to be made, and he shall make such

recommendations with reference thereto as he may deem proper.

S. Supervision of a,ccounis. He shall have charge of and supervision over

all accounts and records of the city, and accounts of all officers, agents, and
departments required by law or by the board of commissioners to be kept or made.

He shall regularly, at least once in three months, inspect or superintend inspec-

tion of all records or accounts required to be kept in any of the offices or depart-

ments of the city, and shall cause proper accounts and records to be kept, and
proper reports to be made. He shall recommend to the board methods of mod-
ern bookkeeping for all departments, employees, and agents of the city, and
shall, acting for the board of commissioners, audit or cause to be audited by an

expert accountant, quarterly, the accounts of every officer or employee who does

or may receive or disbiirse money, and shall publish or cause to be published

quarterly statements showing the financial condition of the city. He shall

examine or cause to be examined all accounts, payrolls, and claims before they

are acted on or allowed, unless otherwise provided by law or by order of the

board of commissioners.

4. Control of employees. He shall have control of all employees of his

department, and of all other officers and employees not by law, ordinance, or

resolution of the board of commissioners apportioned or assigned to some other

department. The assessor, auditor, city clerk, city attorney, and their respective

offices or departments, and all employees therein, and all book-keepers and

accountants are apportioned and assigned to the department of administration

and finance, and shall be under the direction and supervision of the commissioner

thereof.

5. General duties. In the absence or inability of any commissioner to act,

he shall exercise temporary supervision over the department assigned to such

commissioner, subject, however, to the power of the board to substitute some one

782
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else temporarily to perform any of such duties. He shall do and perform any

and all other services ordered by the board and not herein expressly conferred

upon some other department.

1917, c. 136, sub-cb. 16, Part IV. Plan C, c. 2, s. 8.

248. Commissioner of public works:

1. Construction of public works. The commissioner of public works shall

have authority and charge over all the public works not herein expressly given to

some other department ; the construction, cleansing, sprinkling, and repair of the

streets and public places, the erection of buildings for the city, the making and
construction of all other improvements, paving, curbing, sidewalks, bridges,

viaducts, and the repair thereof. He shall approve all estimates of the city

engineer of the cost of public works, and recommend to the board of commis-

sioners the acceptance of the work done or improvement made, when completed

according to contract, and jDcrform such other duties with reference to such other

matters as may be required by law, ordinance, or order of the board of commis-

sioners.

2. Control of streets and puhUc places. The commissioner shall have super-

vision and control, and it shall be his duty to keep in good condition the streets,

cemeteries, and public parks in the city or belonging to the city, subject to the

supervision and control of the board of commissioners ; he shall have control,

management and direction of all public grounds, bridges, viaducts, subways, and
buildings not otherwise assigned herein to some other department ; he shall have

supervision of the enforcement of the provisions of law and the ordinances relat-

ing to streets, public squares and places, cemeteries, and the control of the placing

of billboards and street wastepaper receptacles.

3. Control over public utilities. He shall have supervision over the public

service utilities not otherwise assigned to some other department, and all per-

sons, firms, or corporations rendering service in the city under any franchise,

contracts, or grant made by the city or state, not otherwise assigned to some other

department. He shall have control of the location of street-car tracks, tele-

phone and telegraph wires, and other things placed by public-service corpora-

tions in, along, under, or over the streets, and shall report to the boards of com-

missioners or city officers, as may be appointed by them to receive his reports,

any failure of such person or corporation to render proper service under a fran-

chise granted by the city or state, and shall report any failure on the part of such

person, firm, or corporation to observe the requirements or conditions of sucli

franchise, contract, or grant.

Jf^. Control of water si/stem. He shall have charge of the watersheds from
which the city takes its supply of water, pumping stations, pipe lines, filtering

apparatus, and all other things connected with or incident to the proper supply

of water for the city; it shall be his duty to act for the city, siibject to the con-

trol of the board of commissioners, in securing all rights of way and easements

connected with and necessary to the supply of water for the city ; he shall have

supervision and control of all buildings, grounds, and apparatus connected there-

with and incident to the furnishing of water for the city ; he shall superintend the

erection of water tanks and laying of water lines and the operation thereof.

5. Control of departments. The department of the city engineer, and all

employees therein, the departments of streets, parks, cemeteries, buildings, and
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all employees iii said departments, shall be under the supervision and control of

the commissioner of public works ; and he shall do and perform all other services

ordered by the board, or that may be ordered by the board, not herein expressly

conferred upon some other department.

1917, c. 136, sub-ch. 16, Part lY. Plan C. c. 2, s. 7.
.

249. Commissioner of public safety:

1. Clmrge of police force. The eommissioner of public safety shall have
charge of the police force, subject to the supervision and control of the board of

commissioners, and shall have power temporarily to supplant the chief of police

and take charge of the department, and shall at all times have power to give

directions to the officers and all employees in the police department, and his

directions shall be binding upon all such officers and employees, subject only to

the control of the board of commissioners. He shall have charge of the police

stations, jails, and property and apparatus connected therewith, including city

ambulance and patrol wagons used in connection with his department.

2. Control of fire department. He shall have the supervision and control,

subject to the control of the board of commissioners, of the fire department, of

all firemen, officers, and employees therein or cojinected therewith, and of all

fire stations, property and apparatus connected therewith ; he shall have power
to supersede temporarily the chief of tlie fire department, and his orders to such

department and all employees therein shall be binding upon the department.

3. Traffic regulations. He shall be charged with the duty of enforcing all

ordinances and resolutions relating to traffic on the public streets, alleys, and
public ways, on and across railway lines and through and over the cemetery-

ways, public parks, and other public places.

J/.. Health regulations. He shall, subject to the supervision of the board of

commissioners, have control of the laws, ordinances, and orders relating to the

public health and sanitation, and all health officers, employees of the city, con-

nected with and under his department ; and it shall be the duty of the board of

commissioners to pass such ordinances and prescribe such rules and regulations

and employ such persons as will be necessary to protect and preserve public

health. He shall have control and supervision, through the health officer under

his department, over public dumping grounds and dumps and city scavengers

;

lie shall be charged, through his department, with the enforcement of all quar-

antine regulations, of keeping clean all streets, alleys, and public places, and

with suppressing and removing conditions on private property within the city

that are a menace to health or public safety. He shall be authorized to enter

upon private premises for the purpose of discharging the duties imposed upon

him, and he shall cause to be abated all nuisances which may endanger or affect

the health of the city, and generally do all things, subject to the control of the

board of commissioners, that may be necessary and expedient for the promotion

of health and suppression of disease.

5. Sewer and light systems. He shall have control and supervision over the

sewer system, and shall have charge and control over the sewer inspector and

all other officers and employees connected with the department of lights and

sewers. He shall have supervision and control over the lighting system of the

city, and the management and direction of the lighting of the streets, alleys, and

all other public places and grounds and all other places where city lights are

784
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placed ; he shall be charged with the duty of seeing that all persons, firms, and
corporations charged with the duty of supplying lights or waterpower perform

the 9bligation imposed upon them by law, ordinance, or order of the board of

commissioners.

6. Control over officers. He shall have charge of the electrical inspector,

plumbing inspector, building inspector, market house and the employees con-

nected therewith and of all apparatus and property used therein; he shall have

charge, supervision and direction of all officers and employees of the city con-

nected with and under his department. He shall perform all other services

ordered by the board of commissioners, or that may be ordered by the board of

commissioners, not herein expressly conferred upon some other department.

1917, c. 136, sub-ch. 16, Part lY, Plan C. c. 2, s. 8.

250. Recommendations as to purchases. It shall be the duty of each commis-

sioner to recommend to the city purchasing agent the purchase of goods and the

contract for all things necessary to be contracted for in his department, and
these recommendations shall be submitted to the board of commissioners for its

orders with respect thereto.

1917, c. 136.

251. General powers of board of commissioners. The board of commissioners

shall exercise all legislative powers, functions, and duties conferred upon the city

or its officers. It shall make all orders for the doing of work or the making or

construction of any improvements, bridges, or buildings. It shall levy all taxes

apportion and appropriate all funds, audit and allow all bills and accounts, pay-

rolls, and claims, and order payment thereof. It shall make all assessments for

the cost of street improvements, sidewalks, sewers, and other work, improvements,

or repairs which may be specially assessed. It shall make or authorize the

making of all contracts, and no contracts shall bind or be obligatory upon the

city unless either made by ordinance or resolution adopted by the board of com-

missioners or reduced to writing and approved by tlie board or expressly author-

ized by ordinance or resolution adopted by the board. All contracts and all

ordinances and resolutions making contracts or authorizing the making of con-

tracts shall be drawn by the city attorney, or submitted to such officer before the

same are made or passed. All heads of departments, agents, and employees are

the agents of the board of commissioners only, and all their acts shall be subject

to review and to approval or revocation by the board of commissioners. Every
head of department, superintendent, agent, employee, or officer shall from time to

time, as required by law or ordinance, or when requested by the board of com-

missioners, or whenever he shall deem necessary for the good of the public serv-

ice, report to the board of commissioners in writing respecting the business of his

department, office, or employment, all matters connected therewith. The board

of commissioners may by ordinance or resolution assign to a head of a depart-

ment, a superintendent, officer, agent, or employee, duties in respect to the busi-

ness of any other department, office, or employment and such service shall be

rendered without additional compensation. The board of commissioners shall

elect and have authority over the city clerk, who shall be the clerk of the board of

commissioners. The board of commissioners shall have charge of all matters

pertaining to public health, and shall perform all duties belonging thereto.

1917, c. 136, sub-ch. 16, Part IV, Plan C, c. 2, ss. 10, 11.
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252. Commissioners' service exclusive. Each member of the board of com-
missioners shall devote his time and attention to the performance of the public

duties to the exclusion of all other occupations, professions, or callings.

1917, 0. im. sub-cli. 16, Part IV. Plan C, c. 2. s. 12.

253. The initiative and referendum:

1. Ordinances submitted hy petition. Any proposed ordinance may be sub-

mitted to the board of commissioners by ijetition signed by electors of the city

equal to the number provided herein for recall of any official. The signatures,

verifications, authentications, inspections, certification, amendments, and submis-

sion of such petition shall be the same as provided for the removal of officials.

2. Duty of the hoard. If the petition aecompanyina the pniposed ordinance

be signed by the requisite number of electors, and contains a request that the

ordinance be passed or submitted to a vote of the people, if not passed by the

board of commissioners, such board shall either

:

a. Pass such ordinance without alteration within twenty days after attach-

ment of the clerk's certificate to the accompanying petition, or

b. After the clerk shall attach to the petition accompanying such ordinance

his certificate of sufficiency, the board of commissioners shall forthAvith submit

the question to the qualified voters at a special election called for that purpose,

or to a general election occurring within ninety days after the date of the clerk's

certificate. If the petition is signed by not less than ten and less than twenty-

five per cent of the electors as above defined, then the board of commissioners

shall within twenty days pass such ordinance without change or submit the same

at the next general city election.

3. Popnlar vote taken. The ballot:^ used when votinsi' upon such ordinance

shall contain these words: "For the Ordinance" (stating the nature of the pro-

posed ordinance) and "Against the Ordinance" (stating the nature of the pro-

posed ordinance). If the majority of the qualified electors voting on the pro-

posed ordinance shall vote in favor thereof, such ordinance shall thereupon

become a valid and binding ordinance of the city; and any ordinance proposed

by petition, or which shall be adopted by a vote of the people, cannot be repealed

or amended except by a vote of the people. Any number of proposed ordi-

nances may be voted upon at the same election, in accordance with the provi-

sions of this section, but there shall not be more than one special election in any

period of six months for such purpose.

Jf. Proposition for repeuL The board of commissioners may submit a propo-

sition for the repeal of any such ordinance, or for amendments thereto, to be

voted upon at any succeeding general election ; and should any such proposition

so submitted receive a majority of the votes cast thereon at such election, such

ordinance shall thereby be repealed or amended accordingly.

5. Ptiblication. Whenever any ordinance or proposition is rcHpiired by this

act to be submitted to the voters of the city at any election, the city shall cause

such ordinance or proposition to be published once in a newspaper of general cir-

culation in the city, such publication to be not more than twenty nor less than

five days before the submission of such proposition or ordinance to be voted on.

6. When ordinance takes effect. ISTo ordinance passed by the board of com-

missioners, unless otherwise expressly provided, except an ordinance for the

immediate preservation of the public peace, health, or safety, which contains a
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statement of its urgency and is passed by a two-thirds vote of the board of com-
missioners shall go into effect before twenty days from the time of its final pas-

sage and publication, as herein provided.

7. Action upon protest filed. If during the twenty days a petition, signed

by electors of the city equal to the number prescribed herein to be signed to a

petition for the recall of any official, protesting against the passage of such

ordinance, be presented to the board of commissioners, the operation of such ordi-

nance shall thereupon be suspended, and it shall be the duty of the board of com-

missioners to consider such ordinance, and if the same is not entirely repealed,

the board of commissioners shall submit to the qualified voters the question of the

repeal of such ordinance at an election to be held for that purpose in the manner
and under the conditions herein provided for reference to voters of the question

of recall of an official.

19]7. 0. 136. sab-ch. Ki. Part IV. Plan C, o. 3, s. 1.

254. Nomination of candidates:

1. Nomination Jyij prifiiaries. All candidates to be voted for at all general

municipal elections, at which time a mayor, commissioners, or any other elective

officer are to be elected under the provisions of this act, shall be nominated by a

primary election, and no other names shall be placed upon the general ballot,

except those nominated in such primary in the manner hereinafter prescribed.

2. How primaries held. The primary election for such nominations shall

be held on the second Monday preceding all general municipal elections. The
judges and other officers of election appointed for the general municipal election

shall, whenever practical, be the judges of the primary election, and it shall be

held at the same place and in the same manner and under the same rules and
regulations and subject to the same conditions, and the polls to be opened and
closed at the same hours, as are required for the general election.

S. Notice of candidacy. Any person desiring to become a candidate for

nomination by the primary for the office of mayor or commissioner of either of

the other two departments or any other elective office shall, at least ten days prior

to the primary election, file with the clerk a statement of such candidacy in sub-

stantially the following form

:

State of North Carolina—County of

I. hereby give notice that I reside
at street, city of
comity of , State of North Carolina; that I am a candidate
for iiiiiiiiiiatiou to the ottiee of (mayor, or commissioner of a particular department, or

other ottiee) to be voted upon at the primary election to be held on the
Monday of , 19 and I hereby request that my name be
printed upon the otticial ballot for the nomination by such primary election for such office.

(Signed)

And he shall at the same time pay to the clerk, to be turned over to the city

treasurer, the sum of five dollars.

J/.. Publication of names. Immediately upon the expiration of the time for

filing the petition of candidates, the city clerk shall cause to be published for

three successive days in a daily newspaper of general circulation in the city, in

proper form, the names of the persons as they are to appear upon the primary

ballots.
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5. Ballots prepared. The clerk shall thereupon cause the primar}' ballots to

be printed, authenticated with a facsimile of his signature. Upon the ballot the

names of the candidates for mayor, arranged alphabetically, shall be placed, with

a square at the left of each name, and immediately below the words, "vote for

one." Following the names likewise arranged in alphabetical order, shall

appear the names of the candidates for the commissioners of the two other depart-

ments, respectively, with a square at the left of each name, and below the names
of such candidates for each of the departments shall appear the words, '

' vote for

one.
'

' Like provision shall be made for the names of candidates for each other

elective oiBce provided by law. The ballots shall be printed upon plain, sub-

stantial white paper, and shall be headed :

'

' Candidates for nomination for

mayor and commissioners of two other offices (naming them), of the city of

, North Carolina, at the primary election," but shall have no party

designation or mark whatever.

6. Form of hallots. The ballots shall be in substantially the following form

:

(Place a cross in the square preceding tlie names of parties you favor as candidates for

the respective positions.)

Official primary ballot. Candidates for nomination for mayor and commissioners and
other offices (naming them) of the city of North Carolina, at

the primary election.

For Mayor (naming candidates). (Vote for one.)

For Commissioner of the Department of Public Safety (names of candidates). (Vote
for one.

)

For Commissioner of the Department of Public Worlcs (names of candidates). (Vote
for one.)

Official ballot. Attest

:

(Signature) City Clerk.

7. Distribution of haUots. Having caused ballots to be printed, the city

clerk shall cause to be delivered at each polling place a number of ballots equal

to twice the number of votes cast in such polling precinct at the last general

municipal election for mayor.

8. 117(0 entitled to vote. The persons who are (]ualiiic{l t.i vote at the suc-

ceeding municipal election shall be qualified to vote at such primary election, and

shall be subject to challenge made by any resident of the city, under such rules

as may be prescribed by the board of commissioners, and such challenge shall be

passed upon by the judges of election and registrars : Provided, however, that the

law applicable to challenge at a general municipal election shall be applicable to

challenge made at such primary election.

9. Ballots counted. Judges of election shall, immediately upon the closing

of the polls, count the ballots and ascertain the number of votes cast in such

precincts for each of the candidates, and make return thereof to the city clerk,

upon blanks to be furnished by the clerk, within six hours of the closing of the

polls.

10. Returns canvassed. On the day following the primary election the city

clerk, under the supervision and direction of the mayor, shall canvass such

returns so received from all the polling precincts, and shall make and publish in

some newspaper of general circulation in the city, at least once, the result thereof.

The canvass by the city clerk shall be publicly made.

11. Who to he candidates. The two candidates receiving the highest num-
ber of votes for mayor, and the two candidates receiving the highest number of
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votes for commissioners for each of the respective departments, and the two can-

didates receiving the highest number of votes for any other elective office, shall

be the candidates, and the only candidates whose names shall be placed upon the

ballot for mayor, commissioners, and other elective offices at the next succeeding

general municipal election.

1917. c. 13G, sub-ch. 16, Part IV, Plan C, c. 4.

255. Recall of officials by the people:

1. V,l\o may he removed. The holder of any elective office may be removed
at any time by the electors qualified to vote for a successor of such incumbent.

2. Petition filed and verified. The procedure to effect the removal of an
incumbent of an elective office shall be as follows : A petition signed by electors

entitled to vote for a successor to the incumbent sought to be removed, equal in

number to at least twenty-five per centum of the entire vote for all candidates

for the office of mayor cast at the last preceding general municipal election,

demanding an election of a successor of the person sought to be removed, shall

be filed with the clerk, which petition shall contain a general statement of the

ground for which the removal is sought. The signatures to the petition need not

all be appended to one paper, but each signer shall add to his signature his place

of residence, giving the street and number. One of the signers of each such

paper shall make oath before an officer competent to administer oaths that the

statements therein made are true, as he believes, and that each signature to the

paper appended is the genuine signature of the person whose name it purports

to be.

3. Clerli tu examine and certify sufficiency. Within ten days from the date
of filing such petition the city clerk shall examine and from the voters register

ascertain whether or not the petition is signed by the requisite number of quali-

fied electors, and he shall attach to the petition his certificate, showing the result

of such examination. If by the clerk's certificate the petition is shown to be

insufficient, it may be amended within ten days from the date of the certificate.

The clerk shall, within ten days after such amendment, make like examination of

the amended petition, and if his certificate shall show the same to be insufficient,

it shall be returned to the person filing the same ; without prejudice, however,

to the filing of a new petition to the same effect. If the petition shall be deemed
to be sufficient, the clerk shall submit the same to the board of commissioners

without delay.

If. Board to order primary. If the petition shall be found to be sufficient,

the board of commissioners shall order and fix a date for holding a primary, as

provided in cases preceding regular elections, the primary to be held not less

than ten days or more than twenty days from the date of the clerk's certificate

to the board of commissioners that a sufficient petition is filed. If in the primary

election any candidate receives a majority of all the votes cast, he shall be

declared to be elected to fill out the remainder of the term of the officer who is

sought to be recalled. If there be more than two candidates in such primary
and no one received a majority of all the votes cast therein, then there shall be

an election held within twenty days from the date of the primary, at which

election the two candidates receiving the highest vote in the primary sliall be

voted for. Candidates' names shall be placed on the ticket in the primary and
election held, and the results canvassed, under the same rules, conditions, and
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regulations as are jireseribed for the primaries preceding regular elections.

The board of commissioners shall make or cause to be made publication for ten

days of notice and all arrangements for holding such election, and the same

shall be conducted, returned, and the results thereof declared in all respects as

other city elections.

5. Candidate elected succeeds to office. The successor of any officer so

removed shall hold office during the unexpired term of his predecessor. Any
person sought to be removed may be a candidate to succeed himself, and unless

he requests otherwise in writing, the clerk shall place his name on the official

ballot without nomination. At such election, if some other person than the

incumbent is elected, the incumbent shall thereupon be deemed removed from

the office upon qualification of his successor.

6. Vacancy fiMed. In ease the party elected should fail to qualify within ten

days after receiving notification of election, the office shall be deemed vacant,

and in that event the unexpired term shall be filled by election by the board, but

the commissioner removed shall not be eligible to election by the board, and the

person so elected by the board shall be subject to recall as other commissioners.

If the incumbent receives a majority of votes in the primary election he shall

continue his office.

7. Application of metliod of removal. Such method of removal shall be

cumulative and additional to any other method provided by law. In the event

any officer is recalled and any person is elected as his successor, the right of

recall of such successor so elected shall be as in case of an officer originally

elected.

1917. c. 130. sub-ch. 16. Part I^', Plan C. c. .5.

256. Salaries of officers. The mayor and comiftissioners shall have offices at

the city hall. The compensation of the mayor and commissioners shall be as

follows : In cities of five thousand inhabitants and under, the mayor shall receive

one thousand dollars and the commissioners each seven hundred and fifty dol-

lars. In cities of five to ten thousand inhabitants the mayor shall receive fifteen

hundred dollars and the commissioners each one thousand dollars. In cities of

ten to fifteen thousand inhabitants the mayor shall receive two thousand dollars

and the commissioners each fifteen hundred dollars. In cities of fifteen to

twenty-five thousand inhabitants the mayor shall receive twenty-six hundred
dollars and the commissioners each twenty-four hundred dollars. In cities of

over twenty-five thousand inhabitants the mayor shall receive thirty-five hun-

dred dollars and the commissioners each thirty-two hundred and fifty dollars.

The number of inhabitants shall be determined by the last United States gov-

ernment census or estimate. Every other officer, agent, employee, and assistant

of the city government shall receive such salary or compensation as the board of

commissioners shall by ordinance provide, payable in equal monthly installments,

unless the board shall order payments to be made at nonpayment intervals.

1917. c. l.'!(i. sul)-cli. 16. Part IV, Plan C. c. 6.

F(irt J-i. Plan "D." Mayor, City Council, and^ City Managci'

257. How it becomes operative. The method of city government herein pro-

vided for shall l)e known as Plan D. Upon the adoption of Plan D by a city
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in the manner prescribed by article nineteen of this act, such plan shall become
operative, and the powers of government of such city shall be exercised, as

provided herein and in article nineteen.

1917. c. 13C), suh-ch. l(i, Part V, Plan D, ss. 1, 2.

258. Governing body. The government of the city and the general manage-
ment and control of all its affairs shall be vested in a city council, which shall be

elected and shall exercise its powers in the manner herein and in article nineteen

set forth, except that the city manager shall have the authority hereinafter

specified.

1917, c. 136. sub-ch. 16, Part V. Plan D, s. H.

259. Number and election of city councils. The city council shall consist of

five members, who shall be elected at large by and from the qualified voters of

the city for a term of two years and until their successors are elected and
qualified.

1917. c. 136. sub-ch. 16. I'art V, Plan I), s. 4.

260. Power and organization of city council. All the legislative powers of

the city shall be vested in the city council. The city council elected as afore-

said shall meet at ten o'clock in the forenoon on Wednesday after the first Mon-
day of May in each year, and the members of the city council whose terms of

office then begin shall severally make oath before the city clerk or justice of the

peace to perform faithfully the duties of their respective offices. The city coun-

cil shall thereupon be organized by the choice from its members of a mayor pro

tem, who shall hold his office during the pleasure of the city council. The organi-

zation of the city council shall take place as aforesaid, notwithstanding the

absence, death, refusal to serve, or nonelection of one or more of the members

:

Provided, that at least three of the persons entitled to be members of the city

cou^ncil are present and make oath as aforesaid. Any member entitled to make
the aforesaid oath, who was not present at the time fixed therefor, may make oath

at any time thereafter.

1917. 0. 136. sub-ch. 16. Part V. Plan D. s. 5.

261. Meetings regulated. The city council shall fix suitable times for its

regular meetings. The mayor, the mayor pro tem of the city council, or any
two members thereof, may at any time call a special meeting by causing a writ-

ten notice, stating the time of holding such meeting and signed by a person or

persons calling the same, to be delivered in hand to each member or left at his

usual dwelling place at least six hours before the time of such meeting. Meet-

ings of the city council may also be held at any time when all the members of the

council are present and consent thereto.

1917. c. 136 : sub-ch. 16, Part V, Plan I), s. 6.

262. Quorum and conduct of business. A majority of tlie members of the

city council shall constitute a quorum. Its meetings shall be public, and the

mayor, who shall be the otficial head of the city, shall, if present, preside and
shall have the same power as the other members of the council to vote upon all

measures coming before it, but shall have no power of veto. In the absence of

the mayor, the mayor pro tem. of the city council shall preside, and in the
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absence of both, a chairman pro tempore shall be chosen. The city clerk shall be

ex officio clerk of the city council, and shall keep records of its proceedings ; but

in case of his temporary absence, or in case of a vacancy in the office, the city

council may elect by ballot a temporary clerk, who shall be sworn to the faithful

discharge of his duties, and may act as clerk of the city council until a city clerk

is chosen and qualified. All final votes of the city council involving the expendi-

ture of fifty dollars or over shall be by yeas and nays and shall be entered on the

records. On request of one member, the vote shall be by yeas and nays, and
shall be entered upon the records. Three affirmative votes at least shall be

necessary for the passage of any order, ordinance, resolution, or vote.

1917, c. 136, sub-ch. 1(5. Part V. Plan D, s. 7.

263. Vacancies in council. Vacancies in the city council shall be filled by
the council for the remainder of the unexpired terms.

1917. c. 136. sub-ch. 16. Part V. Plan D, s. S.

264. Mayor, how chosen. The mayor shall be that member of the city coun-

cil who, at the regular municipal election at which the members of the council

were elected, received the highest number of votes. In case two councilors

receive the same number of votes, one of them shall be chosen by the remaining

members of the council. In case of vacancy in the office of mayor, the remain-

ing members of the council shall choose from their own number his successor for

the imexpired term.

1917. c. 136, sub-cli. 16, Part V, Plan D, s. 9.

265. Salaries of mayor and council. The mayor shall receive for his services

such salary as the city council shall by ordinance determine, not exceeding seven

hundred dollars a year, and he shall receive no other compensation from the

city. His salary shall not be increased or diminished during the term for which

he is elected. The council may, by a vote of not less than three members, taken

by call of the yeas and nays, establish a salary for its members not exceeding two
hundred dollars a year for each. Such salary may be reduced, but no increase

therein shall be made to take effect during the year in which the increase is voted.

1917, c. 136. sub-cli. 16, Part V, Plan D, s. 10.

266. City manager appointed. The city council shall appoint a city man-
ager, who shall be the administrative head of the city government, and shall be

responsible for the administration of all departments. He shall be appointed

with regard to merit only, and he need not be a resident of the city when
appointed. He shall hold office during the pleasure of the city council, and
shall receive such compensation as it shall fix by ordinance.

1917, c. 136. sub-ch. 16, Part V, Plan D, s. 11.

267. Power and duties of manager. Tlie city manager shall (1) be the admin-

istrative head of the city government; (2) see that within the city the laws of

the state and tlie ordinances, resolutions, and regulations of the council are

faithfully executed; (3) attend all meetings of the council, and recommend for

adoption such measures as he shall deem expedient; (4) make reports to the

council from time to time upon the affairs of the city, keep the council fully

advised of the city's financial condition and its future financial needs; (5)
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appoint and remove all heads of departments, superintendents, and other em-

ployees of the city.

1917. c. 136. .sub-ch. 16, I'lirt V. Plan D, s. 12.

268. Appointment and removal of officers. Such city officers and employees

as the council shall determine are necessary for the proper administration of the

city shall be appointed by the city manager, and any such officer or employee

may be removed by him ; but the city manager shall report every such appoint-

ment and removal to the council at the next meeting thereof following any such

appointment or removal.

1917. c. 1.36. sub-ch. 16, Part V. I'lan D, s. 13.

269. Control of officers and employees. The officers and employees of the

city shall perform such duties as may be required of them by the city manager,

under general regulations of the city council.

1917. c. 1.36. sub-cb. 16. Part V. Plan D. s. 14.

Part 5. Plans "A," and " D," with Initiative, Referendum and Recall

270. How submitted, and effect of adoption. There may be submitted as

an addition to Plans A or D "The Initative and Referendum" and "Recall of

Officials by the People," as set forth in Plan C, in which case all references to

the board of commissioners shall apply to the mayor and council, and the peti-

tion for election and the ballots shall contain the name of the plan as "Plan A,

wnth Initiative, Referendum, and Recall"; "Plan D, with Initiative, Referen-

dum and Recall," and such plans shall be si;bmitted with such additions as

provided in this act for the submission of such plans.

1917, e. 136. sub-cb. 16. Part VI.

Art. 21. A:\iEXDjrENT and Repeal of Charter

271. "Home rule" or "Local self-government." Within the limitations

prescribed by the constitution and now existing or hereafter enacted general

laws, any municipality may amend or repeal its charter or any part thereof or

adopt a new charter. The proposal to amend, repeal, or adopt may be initiated

:

(a) By the governing body of siich municipality; (b) By any number of tln^

qualified electors of such municipality not less than twenty-five per centum of

qualified electors entitled to vote at the next preceding regular municipal elec-

tion in such municipality.

1917. c. 136, sub-ch. 16. Part YII, s. 1.

272. Ordinances to amend or repeal charter:

1. How adopted. If any amendment, repeal, or adoption be initiated bv
the governing body of any municipality, the governing body shall at one of its

regular meetings, and not less than six days after the introduction thereof, adopt

^L by not less than a two-thirds vote of all its members an ordinance in which shall

^K be recited in full the amendment, repeal, or adoption proposed ; such ordinance

^R shall also recite that such amendment, repeal, or adoption is, in the opinion of the

^K governing body, for the best interests of the municipality.

I
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2. Publication made. It shall direct publication over the name of tlie mayor
or other chief officer of the municipality of a notice in substantially the following"

form (the blank spaces to be properly filled in) :

NOTICE OF AMENDMENT TO CHARTER OF

(here insert name of municipality.)

The governing bodv of (hei-e insert name of municipality) at a regular meeting held on
the (lay of 19 adopted a resolution as follows
(here copy verbatim the resolution).

Dated this day of , 19

, Mayor.

3. Submitted to rote. The governing body shall in its resolution provide
that the amendment, repeal, or adoption therein proposed shall not become
effective until submitted to and approved by a majority of the votes cast at a

regular municipal election or a special election called for that purpose, and such

amendment, repeal or adoption shall be submitted to the qualified voters of the

city at an election called and held for such purpose, or at a regular municipal

election. Thereupon, if such amendment, repeal, or adoption shall have been

approved by a majority of the votes cast as hereinbefore provided, such amend-
ment, repeal, or adoption shall become effective.

Jj. Manner of publicaHon. The notice required by section two shall be pul)-

lished once a week for four successive weeks in a newspaper of general circula-

tion in the municipality.

1917. e. i:W;, sub-rh. 1«. Part VII. ss. 2. 8.

273. Petition for amendment or repeal of charter:

i. Nature of petition. If any amendment^ repeal, or adoption be initiated

by the qualified electors of such municipality the same shall be by a petition

signed by not less than twenty-five per centum of the qualified electors entitled to

vote at the next preceding regular election in such municipality. Tlie petition shall

be appropriately entitled and shall be addressed to the governing board of sucli

municipality, and shall state in exact language the amendment, repeal, or adop-

tion proposed ; the petition need not be all on one sheet, and if on one or more
than one sheet shall be verified by a freeholder in such municipality who is also

a signer of such petition. The petition shall contain a request to the governing

body of the municipality to submit to the qualified electors thereof the amend-

ment, repeal, or adoption as therein stated, either at a regular election or at a

special election to be called for that purpose. It shall thereupon be the duty of

the clerk of such municipality to examine the petition for the purpose of ascer-

taining whether the same has been signed by the required number of qualified

electors of the municipality, and the clerk shall certify to the governing body tlie

result of his investigation.

2. Submitted to vote. Upon such certificate, it shall be the duty of the gov-

erning body to provide for submission to a vote of the amendment, repeal, or

adoption proposed in the petition, either at a regular election or at a special

election to be called for that purpose, and if the amendment, repeal, or adoption

shall be approved by a majority of the votes cast, as hereinbefore provided, such

amendment, repeal, or adoption shall become eff'ective.

1917, c. 136. sub-ch. 16. Part VII. s. 3.
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274. Nature of verification. Whenever verification of any petition is pro-

vided or required to be made by this chapter, snch verification shall consist of

a written oath signed by the person making the same, which shall state in sub-

stance that the persons whose names appear signed to such petition were so signed

by such persons respectively in the presence of the person making oath, and that,

to the best of the knowledge and belief of the person making the oath, each of such

persons is a qualified elector entitled to vote at the next preceding regular elec-

tion in the municipality.

1917, c. 13(i. snh-cli. 16. Part VII. s. 4.

275. Laws controlling elections. Whenever any election, either regular or

special, is provided or required to be held under this chapter, such election shall

be held under such laws, either general or special, as are at the time of the hold-

ing of such election in force and effect with reference to such municipality.

1917, c. 136. sub-ch. 1«, Part VII, s. 5.

276. Several propositions voted on. Any number of amendments or repeals

may be initiated by one and the same resolution or petition, and whenever under
this chapter an election is provided or required to be held, any number of such

amendments or repeals may be submitted and voted upon at one and the same
election.

1917, c. 13G, su))-c-h. IG, Part VII, s. 6.

277. Limitations as to holding special elections. No special election pro-

vided or required by this chapter shall, except as otherwise provided in this act,

be held within two months of the time of holding any regular municipal election

in any municipality ; not more than two special elections may be held under this

chapter in any municipality within any one year. The elections, subject to the

other provisions of this section, shall be held not less than three months from the

date of the filing of the petition.

1917, c. 1.36, suh-ch. 16. Part VII, s. 7.

278. Adoption or change certified and recorded. Upon the amendment,
repeal, or adoption of a charter of any municipality as provided in this chapter,

the governing body shall cause to be certified to the secretary of the municipal

board of control a copy of such amendment, repeal, or adoption duly certified

by its clerk and under the seal of such municipality ; the copy so certified shall

be recorded in the office of the secretary of state, and a copy shall be sO certified

by the secretary of state to the clerk of the superior court of the county in which
such municipality is situated and recorded in the office of the clerk; the record

therein provided for, either in the office of the secretary of state or in the office

of the clerk of the superior court, shall be evidence in all the courts of this state.

1917, c. 136, sub-oil. 16, Part VII, s. 9.

279. Adoption or change ratified by vote. Whenever any amendment, repeal,

or adoption of a charter of any municipality is submitted under the provisions of

this chapter to the qualified electors of such municipality, such amendment,
repeal, or adoption shall not become effective unless and until the same shall

have been approved by a majority of the votes cast at the election and the result

of the election thereon canvassed, determined, and declared as provided by law.

1917. c. 136. snb-c-b. 16, Part VII, s. 10.
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280. Plan not changed for two years. When any municipality shall, as pro-

vided in this act, adopt any one of the plans as set forth in this act, no amend-
ment, repeal, or adoption of such plans shall be made until and after the expira-

tion of two years from the date of the adoption of such plan.

1917. c. 136, sub-ch. 16, Part VII, s. 3.

Akt. 22. Elections Regulated

281. Laws governing elections. All elections called and held by any city

for any purpose under the provisions of this act shall be held under, governed

and controlled by the laws in force at the time of such election governing and
controlling regular and special municipal elections of such city in so far as they

are applicable and not inconsistent with the provisions of this act, and where not

otherwise provided by law.

1917. c. 136. sub-ch. 16. Part VII. s. 1.

282. Publication of notice. Except as otherwise provided in this act, notice

of every special election held in any city shall be published in a newspaper of

general circulation in such city at least once a week for four weeks preceding the

date of such election, and posted for thirty days at the door of the building in

which the governing body holds its meetings and three other public places in the

city. Such notice shall set forth the date and hours of such elections, the propo-

sition to be voted on thereat, the location of the polling places, and, in the event

a new registration is ordered for such election, shall so state and set forth the

dates of opening and closing the registration books and the names and addresses

of the several registrars in charge thereof.

1917, c. 136, sub-ch. 16, Part VII, s. 1.

283. Time for holding elections. If any city shall adopt any one of the

plans of government provided for in this act during the year nineteen hundred
and seventeen, the election of city officers under such plan shall be held on Tues-

day after the first Monday in May following the adoption of such plan, and the

regular municipal elections of such city shall take place biennially thereafter.

1917. c. 136. sub-ch. 16, Part VII, s. 2.

Akt. 23. Ge^teral Effect of Act

284. Not to repeal Municipal Finance Act. Nothing in this act contained

shall be construed to amend or repeal any provisions of the "Municipal Finance

Act, 1917," and wherever this act and the "Municipal Finance Act, 1917," con-

flict, the "Municipal Finance Act, 1917,"" shall control.

1917. c. 136, sub-ch. 16, Part VII, S. 4.

285. Effect of unconstitutionality in part. If any part of this act shall be

declared unconstitutional, it shall not affect other parts of this act.

1917. c. 136. sub-ch. 17.
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SUBCHAPTER III. MUNICIPAL FINANCE ACT OF 1917

Art. 24. General Pkovisio]s:s

286. Name of act. This act may be cited as the "Municipal Finance Act,

1917."

1917. c. 1.3S. 8. 1.

287. Meaning of terms. Li this act, unless the context otherwise requires,

the expression "municipality" means and includes any city, town, or incorpo-

rated village; "governing body" means the board or body in which the person

occupying the position of clerk of a municipality are vested; "clerk" means the

person occupying the position of clerk of a municipality ;

'

' finance officer
'

' means
the chief financial officer of a municipality ;

'

' necessary expenses
'

' and '

' voters
'

'

means respectively the necessary expenses and qualified voters referred to in sec-

tion seven of article seven of the constitution of North Carolina ;
'

' funding bonds '

'

means bonds issued to pay or extend the time of payment of indebtedness hereto-

fore incurred, not evidenced by bonds ; "refunding bonds" means bonds issued to

pay or extend the time of payment of indebtedness heretofore incurred, evidenced

by bonds; "publication" includes posting in cases where posting is authorized

by this act as substitute for publication in a newspaper; "bond ordinance"

means an ordinance authorizing the issuance of bonds of a mimicipality.

1917, c. 138, s. 2.

288. Manner of publication. Any ordinance or notice required by this act

to be published shall be published in a newspaper published in the municipality,

or, if no newspaper is published therein, a newspaper published in the county

and circulating in the municipality, or, if there is no such newspaper, the ordi-

nance or notice shall be posted at the door of the building in which the governing

body usually holds its meetings and at three other public places in the munici-

pality.

1917. c. 13S, s. 3.

289. Application and construction of act. This act shall apply to all munici-

palities. And every provision of this act shall be construed as being qualified

by the provisions of the constitution of North Carolina. If any portion of this

act shall be declared unconstitutional, the remainder shall stand, and the portion

declared unconstitutional shall be exscinded.

1917. c. 1.38. ss. 4, .5.

Art. 25. Budget axd Appropriations

290. The fiscal year. The fiscal year of every municipality shall begin on
the first day of June.

1917. c. 1.3S. s. 6.

29L Budget prepared. Not later than twenty days after the beginjung of

each fiscal year of a municipality the governing body shall cause to be prepared
a plan for financing the municipality during the fiscal year, which plan shall be
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known as the budget, and shall be based upon detailed estimates furnished by the

several departments and other divisions of the municipal government.

1917, e. 138, s. (i.

292. What budget shall contain. The budget shall present the following

information

:

1. An itemized estimate of the appropriations necessary to be made for cur-

rent expenses and for permanent improvements for each department and divi-

sion of the municipal government for the fiscal year (exclusive of expenses to be

paid for by means of bonds issued under article twenty-seven), and'*ftr deficits

of the previous fiscal year, with comparative statements in parallel columns of

expenditures for corresponding items so far as possible for the two next preced-

ing years. This estimate may include a contingent fund not designated for any
particular purpose not exceeding five per centum of the total estimated amoiint

of other appropriations.

2. An itemized- estimate of the taxes required and of the estimated revenues

of the municipality, from all other sources for the fiscal year and the unencum-
bered balances of the appropriations, with comparative statements in parallel

columns of the taxes and other revenues for the two next preceding fiscal years.

3. A statement of the financial condition of the municipality ; and such other

information as the governing body may deem advisable to state.

1917. c. 1.38, s. (X

293. Copy of budget filed for inspection. A copy of the budget shall be filed

in the office of the clerk of the municipality for piiblic inspection not later than

ten days before its adoption by the governing body, and a public hearing shall

be given thereon by the governing body before the adoption of the budget,

notice of which hearing shall be published.

1917, c. l.'Js, s. 0.

294. Annual appropriation ordinance. Not later than one month after the

beginning of the fiscal year the governing body shall pass the annual appropria-

tion ordinance for the fiscal year, which shall be based on the budget. The total

amount of appropriations shall not exceed the estimated revenues of the munici-

pality.

1917, c 138, w. 7.

295. Appropriation made before annual ordinance. Before the adoption of

the annual appropriation ordinance the governing body may make appropria-

tions for the purpose of paying fixed salaries, the principal and interest of bonded
debts and other loans, the stated compensation of officers and employees and

indebtedness for work performed or materials furnished under contracts made
before the beginning of the fiscal year, or for the ordinary expenses of the munici-

pality, which appropriations shall be chargeable to the appropriations in the

annual appropriations ordiiiance for that year.

1917, c. 138, s. s.

296. Amendment of appropriations. At any time after the passage of the

animal appropriation ordinance, and after at least one week's public notice, the

governing body may amend such ordinance so as to authorize the transfer of
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balances appropriated for one purpose to another purpose or to appropriate avail-

able revenues not included in the annual budget.

1917, c. 138. s. 9.

297. Balances revert for future appropriations. At the close of each fiscal

year the unencumbered balance of each appropriation shall revert to the respec-

tive fund from which it was appropriated, and shall be subject to future appro-

priation.

1917, c. i:!s. s. 10.

298. Funds specially applied not affected. Nothing herein shall be construed

to permit revenues which by statute are appropriated to a particular purpose

to be appropriated to any other purpose, but such revenues shall nevertheless be

included in the budget.

1917, c. 1.38. s. 11.

Airr. 20. Tempokary Loaxs

299. Money borrowed to meet appropriations. A municipality may borrow

money for the purpose of meeting appropriations made for the current fiscal

year, in anticipation of the collection of the taxes and revenues of such fiscal

year, and within the amount of such appropriations. Such loans shall be paid

not later than the tenth day of October in the next succeeding fiscal year. Pro-

vision shall be made in the annual budget and annual appropriation ordinance of

each fiscal year for the payment of all unpaid loans predicated upon the taxes and
revenues of the previous fiscal year.

1917. c. 138. s. 12.

300. Money borrowed in anticipation of bond sales. At any time after a bond
ordinance has taken effect as provided in article twenty-seven, a municipality

may borrow money for the purposes for which the bonds are to be issued, in

anticipation of the receipt of the proceeds of the sale of the bonds, and within the

maximum authorized amount of the bond issue. Si;ch loans shall be due and
payable not later than three years after the time of taking effect of the ordinance

authorizing the bonds upon which they are predicated.

1917. c. 138, s. 13.

301. Notes or bonds issued for temporary loans. Notes or bonds shall be

issued for all moneys borrowed under the last two sections. Such notes or bonds

may be renewed from time to time, but all such renewal notes or bonds shall

mature within the time limited by such sections for the payment of the original

loan. They may be disposed of by public or private negotiation. No money
shall be borrowed under such sections at a rate of interest exceeding six per

centum per annum. The issuance of such obligations shall be authorized by
resolution of the governing body, which shall fix the maximum face amount of

the obligations, the maximum rate of interest to be paid upon the amount bor-

rowed, and the maximum period within which the obligations shall be issued.

The governing body may delegate to the financial officer or to the chief executive

officer the power to Ix the face amount, rate of interest, and time of issue within

the limitations prescribed by such resolution, and the power to dispose of such

obligations. All such notes or bonds shall be signed by the financial officer and

799
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the seal of the municipality shall be affixed and attested by the clerk. They
shall be submitted to and approved by the attorney for the municipality before

they are issued, and his written approval indorsed on the notes or bonds.

1917, c. 138, s. 14.

Aet. 27. Peemanent Financing

302. Not applied to temporary loans. The provisions of this article shall not

apply to temporary bonds or otlier obligations issued under article twenty-six.

1917. c. 138, s. 15.

303. For what purposes bonds may be issued. A municipality may issue its

bonds for any one or more of tlie following purposes

:

1. To pay for any public improvement or property which it may lawfully

make or acquire, or for the making or acquisition of which it may lawfully pay
money, except current expenses.

2. To fund or refund an indebtedness outstanding at the time when this act

takes effect, for the payment of which the municipality is now or may hereafter

be liable, and which is payable at the time of passage of the ordinance authorizing

bonds to fund or refund such indebtedness, or to become payable within one year

thereafter.

3. For any other purpose which it may lawfully undertake or for which it is

authorized by law to raise money, except current expenses.

1917. c. 138, s. 16.

304. Ordinance for bond issue:

1. Ordinance required. All bonds of a municipality shall be aiithorized by
an ordinance passed by the governing body.

2. What ordinance must slioiv. Tlie ordinance shall state:

a. In brief and general terms the purpose or purposes of the bond issue : Pro-

vided, however, that bonds for any purpose other than the payment of necessary

expenses shall be authorized by a separate ordinance.

b. The maximum principal amount of the issue, and, if the bonds are to be

issued for more than one purpose, the maximum principal amount of bonds for

each purpose.

c. The maximum rate of interest (not exceeding six per centum per ainuim)

the bonds shall bear.

d. The maximum period within which they shall mature, which must not

exceed the period required by the next succeeding clause of this section, to be

stated in the ordinance.

e. One of the following periods (to be determined by the governing body

within the limitations prescribed by the next succeeding section) :

( 1 ) If the bonds are for but one improvement or property or class of improve-

ments or properties, the probable period of usefulness thereof, except in the case

next mentioned ; or,

(2) If the bonds are entirely for paying the portion of the cost of an improve-

ment or property that has been or is to be assessed upon property benefited

thereby, the jjrobable period at the end of which the last installment of the

assessment will have been in arrears for two years, but not exceeding fifteen

years ; or,

800
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(3) If the bonds are entirely for funding or entirely for refunding a debt

now outstanding, either the shortest period in which the debt can be finally paid

without making it unduly burdensome upon the taxpayers of the municipality

or, at the option of the governing body, the probable unexpired period of use-

fulness of the improvement or property for which the debt was incurred ; or,

(4) If the bonds are for more than one purpose, the average of the periods

that would be stated pursuant to this clause if a separate ordinance were passed

for the bonds for each purpose, taking into consideration the amount of bonds

applicable to each purpose.

f. That a tax sufficient to pay the principal and interest of the bonds shall be

annually levied and collected.

g. That a statement of the debt of the municipality has been filed with the

clerk pursuant to this act and is open to public inspection.

h. The average assessed valuation of property subject to taxation by the

municipality for the three fiscal years in which taxes were last levied, as shown
by such statement.

i. The amount of the net debt of the municipality outstanding authorized or

to be authorized, as shown by such statement.

j. One of the following provisions

:

(1) If the bonds are for funding or refunding debts heretofore incurred, or

for improvements or properties of which at least one-fourth of the cost has been

or is to be assessed iipon abutting property or properties benefited (and for no

other purpose), that the ordinance shall take effect upon its passage and shall

not be submitted to the voters ; or,

(2) If the bonds are for a purpose other than the payment of necessary

expenses, and in any case where the governing body desires to obtain the assent

of the voters before issuing the bonds, if a petition for its submission is filed

under this act, that the ordinance shall take effect when approved by a vote of

a majority of the qualified voters of the municipality ; or,

(3) In any other case, except funding and refunding, that the ordinance shall

take effect thirty days after its first publication (or posting), unless in the

meantime a petition for its submission to the voters is filed under this act, and
that in such event it shall take effect when approved by a majority of the voters

of the municipality.

S. When the ordinance takes effect. A bond ordinance sliall take effect at

the time and upon the conditions indicated therein. If the ordinance provides

that it shall take effect upon its passage, no vote of the people shall be necessary

for the issuance of the bonds.

1917, o. 13S, 8. 17.

305, Determining periods for bonds to run:

1. Periods of vsefidness. In determining for the purposes of the preced-

ing section, the probable period of the usefulness of an improvement or property,

the governing body shall not deem said period to exceed tlie following periods for

the following improvements and properties, respectively, viz.

:

a. Sewer systems (either sanitary or surface drainage), forty years.

b. Water supply systems, forty years,

e. Gas sytems, thirty years.

d. Electric light or power systems, twenty years.

.51 SOI
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e. Plants for the incineration or disposal of ashes, garbage, or refuse (other

than sewage), ten years.

f. Public parks (including or not including playground as a part thereof),

fifty years.

g. Playgrounds, thirty years.

h. Buildings for purposes not stated in this section, if they are

(1) Of frame construction, that is, a building of which the exterior walls or

a portion thereof shall be constructed of wood ; or a building sheathed with boards

and partially or entirely covered with four inches or less of masonry or metal
sheets, twenty years.

(2) Of nonfireproof construction, that is, a building the outer walls of which

are constructed of brick, stone, iron, or other hard, incombustible materials, but
which in any other respect differs from a fireproof building as defined in this

section, thirty years.

(3) Of fireproof construction, that is, a building the walls of which are con-

structed of brick, stone, iron, or other hard incombustible materials, and in

which there are no wood beams or lintels, and in which the floors, roofs, stair-

halls, and public halls are built entirely of brick, stone, iron, or other hard,

incombustible materials, and in which no woodwork or other inflammable ma-
terial is used in any of the partitions, floorings, or ceiling (but the building shall

be deemed to be of fireproof construction notwithstanding that elsewhere than

in the stairhalls and entrance halls there is wooden flooring on top of the fire-

proof floor, and that wooden sleepers are used, and that it contains wooden hand-

rails and treads, made of hardwood, not less than two inches thick), forty years.

i. Bridges (including retaining walls and approaches) of stone, concrete, or

iron construction, or of a combination of any or all of these materials, thirty

years.

j. Lands for purposes not stated in this section, forty years.

k. Constructing or reconstructing the surface of roads, streets, or highways,

whether including or not including contemporaneous constructing or recon-

structing of sidewalks, curbs, or gutters, or drains, or grading, if such surface

—

(1) Is constructed of sand and gravel, five years.

(2) Is of waterbound macadam or penetration process, ten years.

(3) Is of brick, or blocks of any material, of sheet asphalt, bitulithic or bitumi-

nous concrete, laid on a solid foundation, or of concrete not less than six inches

thick, twenty years.

1. Lands for roads, streets, highways, or sidewalks ; or grading, or constructing

or reconstructing culverts, or retaining walls, or surface, or subsurface drains,

thirty years.

m. Constructing sidewalks, curbs, or gutters of brick, stone, concrete, or other

material of similar lasting character, ten years.

n. Installing fire or police alarms, telegrapli or telephone service, or other

system of communication for municipal use, thirty years.

0. Fire engines, fire trucks, hose carts, ambulances, patrol wagons, or any

vehicles for use in any department of the municipality, or for the use of munici-

pal officers, ten years.

p. Land for cemeteries, or the improvement thereof, thirty years.

q. Constructing sewer, water, gas, or other service connections, from the serv-

ice main in the street to the curb or property line, when the work is done by the

S02
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municipality, in connection with any permanent improvement of or in any street,

ten years.

r. The elimination of any grade crossing or crossings and improvements inci-

dent thereto, fifteen years.

s. Equipment, apparatus, or furnishing not included in other clauses of this

subsection, ten years.

t. Any improvement or property not included in other clauses of this sub-

section, forty years.

S. Improvements and properties defined. Each of the improvements and
properties mentioned in clauses above designated "a" to "i," both inclusive,

shall be deemed to include the acquisition, construction, reconstruction, or en-

largement thereof, or of any part thereof, or of buildings, lands, or rights in

lands therefor, or of original furnishings, equipment, machinery, or apparatus

therefor, or of the original improvement thereof. Bonds for any or all improve-

ments or properties included in any one clause of the preceding subsection may,

for the purposes of this act, be deemed by the governing body to be for but one

improvement or property.

3. Determining period of maturity. In determining, for the purpose of the

preceding section, the shortest period in which a debt now outstanding can be

finally paid without making it unduly burdensome upon the taxpayers of the

municipality, the governing body shall not deem said period to be greater than

the following periods in the following cases, respectively

:

a. Ten years, if funding bonds are to be issued.

b. Thirty years, if refunding bonds are to be issued and the net debt of the

municipality, as stated in the debt statement filed pursuant to the next succeed-

ing section, is not more than eight per centum of the average assessed valuation

set forth in such statement.

c. Forty years, if refunding bonds are to be issued, and the net debt is more
than eight but not more than ten per centum of the average assessed valuation.

d. Fifty years, if refunding bonds are to be issued, and the net debt is more
than ten per centum of the average assessed valuation.

1917. c. 138, s. 18.

306. Sworn statement of indebtedness:

1. What shall he shown. Before the final passage of a bond ordinance the

financial officer shall make and file with the clerk a sworn statement of the debt

of the municipality, showing in such detail as he may deem advisable

—

a. The total amount (hereinafter referred to as the gross debt), of the out-

standing floating debt heretofore incurred and of all bonded debt outstanding or

to be incurred under ordinances or other proceedings passed, taken, or pending,

exclusive of debt incurred or to be incurred in anticipation of the collection of

taxes of the current fiscal year or for the sale of bonds.

b. The total of the following amounts (hereinafter referred to as the deduc-

tions) , viz.

:

(1) The amount of unissued funding or refunding bonds included in the

debt.

(2) The amount of sinking funds or other funds held for the payment of any

part of the gross debt other than existing debt incurred for revenue-producing

enterprises and deducted as provided in this clause.

80.3
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(3) The amount (actual or estimated), of uncollected special assessments
levied or to be levied, applicable to the payment of any part of the gross debt.

(4) The amount of existing bonded debt incurred for any enterprise owned
by the municipality which during the fiscal year immediately preceding the date
of the statement yielded to the municipality current net revenue, after making
any necessary allowance for repairs and maintenance, in excess of the interest

payable on the debt in that year and of the annual installment necessary to be
raised in that year for the amortization of the debt ; or, if such debt was not

entirely provided for as aforesaid, it shall be stated as a deduction proportion-

ately to the extent to which the net revenue (after making such allowance), met
the interest and amortization installment during the year : Provided, however,

that in no event shall the amount of all such debt stated as a deduction exceed

three per centum of the average assessed valuation referred to in clause " d.

"

c. The amount (hereinafter referred to as the net debt), of the difference be-

tween the gross debt and the deductions.

d. The assessed valuation of property subject to taxation by the municipality

for each of the three years in which taxes were last levied, and the average

thereof.

e. The percentage that tlie net debt bears to the average assessed valuation.

And if the net debt appears from such statement to be more than ten per

centum of the average assessed valuation, the statement shall further show

:

f. The total amount (hereinafter referred to as the net increase) of all bonds

issued since this act took effect (including those which have been paid), or author-

ized or to be authorized by ordinance or other proceeding passed, taken, or pend-

ing, exclusive of bonds for the payment of the portion of the cost of an improve-

ment that has been or is to be assessed upon property benefited, and exclusive of

unissued refunding bonds.

g. The assessed valuation of property subject to taxation by the municipality

for the preceding calendar year.

h. The percentage which the net increase bears to said assessed valuation.

2. Limitation of amount. The ordinance shall not be passed unless it appears

from such statement either that the net debt does not exceed ten per centum of

the average assessed valuation or that the net increase does not exceed three per

centum of the assessed valuation for the preceding year, or unless the bonds to be

issued under the ordinance are for the supply of water, or for funding or refund-

ing indebtedness now outstanding, and for no other purpose.

3. Statement fiJed for inspection. Such statement shall remain on file with
the clerk and be open to public inspection. In any action or proceeding in any
court involving the validity of bonds such statement shall be deemed to be true

and to comply with the provisions of this act, unless it appears in an action or

proceeding commenced within the time limited by this article for the commence-

ment thereof, first, that the representations contained therein could not by any

reasonable method of computation be true, and second, that a true statement

would show that the ordinance authorizing the bonds could not be passed.

J/.. Annual installments estimated. In determining, for the purposes of

clause "b" of subsection one of this section, the annual installment necessary to

be raised in any year for the amortization of an outstanding debt for a revenue-

producing enterprise, the financial officer shall, in case the debt is not payable

in annual installments, deem such annual installment to be an amount which, if

S04
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thereafter annually contributed to a sinking fund for the amortization of the

debt (which shall be the then existing sinking fund for such purpose, if there is

one), would, with the fund and with the accumulations of interest thereon and
upon the contribution thereto, such accumulation being computed at the rate of

four per centum per annum, produce at the date of maturity the amount of the

debt.

1917. c. 138. s. 19.

307. Publication of bond ordinance. A bond ordinance shall be piiblished

once in each of four successive weeks. A notice substantially in the following

form (the blanks being first properly filled in), with the printed or written signa-

ture of the clerk appended thereto, shall be published with the ordinance

:

The foregoing ordinance was passed on the day of .

19 was first publislied (or posted) on the day of 19
Any action or proceeding questioning the validity of such ordinance must be com-

menced within thirty days after its last publication (or posting).
Clerk.

1917. c. 138, s. 20.

308. Limitation of action to set aside ordinance. Any action or proceeding

in any court to set aside a bond ordinance, or to obtain any other relief upon the

ground that the ordinance is invalid, must be commenced within thirty days of

the last publication of the notice aforesaid and the ordinance or supposed ordi-

nance referred to in the notice. After the expiration of such period of limita-

tion, no right of action or defense founded upon the invalidity of the ordinance

shall be asserted, nor shall the validity of the ordinance be open to question in

any court upon any ground whatever, except in an action or proceeding com-

menced within such period.

1917. c. 138. s. 20.

309. Ordinance requiring popular vote:

1. Mil en vote required. If a bond ordinance provides that it shall take effect

within thirty days after its last publication unless a petition for its submission

to the voters shall be filed in the meantime, the ordinance shall be inoperative

without the approval of the voters of the municipality at an election if a petition

shall be filed as provided in this section.

2. Petition filed. A petition demanding that the ordinance be submitted to

the voters may be filed with the clerk within thirty days after the last publica-

tion of the ordinance. The petition shall be in writing and signed by voters of

the municipality equal in number to at least thirty-three and one-third per

centum of the total number of registered voters in the municipality as shown by
the registration books for the last preceding election therein. The residence

address of each signer shall be written after his signature. Each signature to

the petition shall be verified by a statement (which may relate to a specified

number of signatures) made by some adult resident freeholder of the munici-

pality under oath before an officer competent to administer oaths, to the effect

that the signature was made in his presence and is the genuine signature of the

person whose name it purports to be. The petition need not contain the text of

the ordinance to which it refers. The petition need not be all on one sheet, and

if on more than one sheet, it shall be verified as to each sheet.
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3. Sufficiency of petition. The clerk shall investigate the sufficiency of the

petition and present it to the governing body with a certificate stating the result

of his investigation. The governing body shall thereupon determine the suffi-

ciency of the petition, and the determination of the governing body shall be

cx)nclusive.

1917. c. 1.38, s. 21.

310. Elections on bond issue:

1. ^Yhen. election held. Whenever the taking effect of an ordinance author-

izing the issuance of bonds is dependent upon the approval of the ordinance by
the voters of a municipality, the governing body may submit the ordinance to the

voters at an election to be held not more than six months after the passage of the

ordinance. The governing body may call a special election for that purpose or

may submit the ordinance to the voters at the regular municipal election next

succeeding the passage of the ordinance, but no such special election shall be

held within two months before or after a regular election. Several ordinances

or other matters may be voted upon at the same election.

2. Notice of election, and law governing. A notice of the election, setting

forth in full the ordinance to be voted upon, shall be published at least once not

more than sixty days nor less than twenty days before the election. The pro-

visions of law in force at the time of such election governing the registration of

voters for regular municipal elections in the municipality and the conducting

and canvassing of such regular municipal elections shall apply to elections

required or provided for by this act.

3. Farm of ballots. The title or a statement of the nature of each ordinance

to be voted upon shall be printed on a ballot, which shall be separate from the

ballot for candidates for office. Below the title or statement of the nature of each

ordinance there shall be printed on two separate lines the words "for the ordi-

nance" and "against the ordinance, " respectively, with a square enclosed in

ruled lines at the left of each of the two lines. At the top of the ballot there

shall be printed the following words : "Notice to voters : For a vote for any ordi-

nance submitted upon this ballot, make a X mark in the square opposite the

words 'for the ordinance.' For a negative vote, make a similar mark in the

square opposite the words 'against the ordinance.'
"

If.. Uletliod of voting. If a voter makes a X mark in the square opposite the

words '

' for the ordinance,
'

' it shall be counted as a vote approving the ordinance

and the issuance of the bonds and the levying of the tax provided for by the

ordinance. If a voter makes a X mark in the square opposite the words '

' against

the ordinance," it shall be counted as a vote against the ordinance, bonds, and
tax.

5. Returns canvassed. The officers appointed tO' hold the election, in making
return of the result thereof, shall incorporate therein not only the number of

votes cast for and against each ordinance submitted, but also the number of

voters registered and qualified to vote in the election. The board authorized to

canvass the votes cast shall also canvass the number of voters registered and
qualified to vote in the election, and shall judicially determine and declare the

result of the election.

6. Statement of result. The board shall prepare a statement showing the

number of votes cast for and against each ordinance submitted, and the number

806
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of voters qualified to vote in the election, and declaring the result of the election,

which statement shall be signed by a- majority of the members of the board and
delivered to the clerk of the municipality, who shall record it in the book of

ordinances of the municipality, file the original in his office, and publish at once.

7. Limitation as to actions. No right of action or defense founded upon the

invalidity of the election shall be asserted, nor shall the validity of the election

be open to question in any court u.pon any ground whatever, except in an action

or proceeding commenced within twenty days after the publication of such

statement.

1917, e. 138. s. 22.

311. Preparation for issuing bonds. At any time after the passage of a bond
ordinance, all steps preliminary to the actual issuance of bonds under the ordi-

nance may be taken, but the bonds shall not be actually issued unless and until

the ordinance takes effect.

1917, c. 1.38, s. 23.

312. Within what time bonds issued. After a bond ordinance takes effect,

bonds may be issued in conformity with its provisions at any time within three

years after the ordinance takes effect.

1917. c. 138. s. 24.

313. Amount and nature of bonds determined. The aggregate amount of

bonds to be issued under a bond ordinance, the rate of interest they shall bear,

and the times of payment of the principal and interest of the bonds, shall be

fixed by resolution of the governing body within the limitations prescribed by
the ordinance. Such resolutions shall be subject to amendment or repeal at any
time prior to the delivery of any bonds to be affected by such amendment or

repeal. The bonds may be issued either all at one time or from time to time in

blocks or installments, and different provisions may be made for different blocks

or installments.

1917. c. 1.38. s. 25.

314. Bonded debt payable in installments. The principal of the bonded debt

created pursuant to any one ordinance shall be payable in annual installments,

within the maximum period prescribed by the ordinance, the first of which

installments shall be made payable not more than two years after the date of the

bonds first issued under the ordinance ; and no installment of the principal shall

be more than fifty per centum in excess of the amount of the smallest prior

installment. If the debt is incurred from time to time, each portion thereof shall,

with the portion previously incurred, mature as aforesaid.

1917, c. 138. s. 26.

315. Kind of money for payment. The bonds may be made payable in such

kinds of money and at such place or places, within or without the state of North

Carolina, as the governing body may by resolution provide.

1917. c. 138, s. 27.

316. Formal execution of bonds. Bonds of a municipality shall be signed

by two or more officers of the municipality holding office at the time of such
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signing, one of which officers shall be the mayor or other chief executive officer,

and the corporate seal of such municipality. shall be affixed to the bonds. Inter-

est coupons attached to the bonds shall bear a facsimile signature of a financial

officer of the municipality. The delivery of bonds so executed shall be valid not-

withstanding any change in the officers or in the seal of the municipality occur-

ring after the signing and sealing of the bonds.

1917, C-. i;!S. s. L'S.

317. Registered or coupon bonds. Bonds issued under this act may be issued

either in registered or coupon form. If they are coupon bonds, they may be

made registerable either as to principal only or as to both principal and interest.

The governing body may also appoint a bank or trust company as registrar or

transfer agent of the municipality and provide for the registration or transfer of

bonds of the municipality by such registrar or transfer agent. ^
1917, c. 138, s. 29.

318. Sale of bonds. All bonds of a municipality shall be sold by the govern-

ing body at not less than par. They shall be advertised and sold upon sealed pro-

posals or at public auction, unless the sale is made to a sinking fund of the

municipality or is made within thirty days after failure to receive any legally

acceptable bid in response to a public offering made as provided in this section.

Wlienever bonds are to be sold pursuant to advertisement there shall be' pub-

lished, at least once, a notice containing a description of the bonds to be sold,

the manner and place of sale, and the time of sale, or time limited for the

receipt of proposals, which shall be not less than ten days after the first publi-

cation of the notice. The notice shall state that bidders must deposit with the

financial officer before making their bids, or present with their bids, a certified

check drawn to the order of the financial officer upon an incorporated bank or

trust company, or a sum of money for or in an amount equal to two per centum

of the face amount of bonds bid for, to secure the municipality against any loss

resulting from the faihire of the bidder to comply with the terms of his bid.

Proposals for bonds required to be advertised shall be opened in public, and

the bonds shall be awarded to the highest bidder, unless all bids are rejected.

Any municipality shall have the right to reject all bids. " The governing body

may delegate its power to sell bonds to a committee thereof, or any two officers,

one of whom shall be the financial officer; but every private sale of bonds shall

be made or confirmed by the governing body. Bonds of the municipality sold out

of a sinking fund of the municipality shall be sold as provided in this section,

except that such bonds may be sold for less than par.

1917. c. i;!S, s. :!<),

319. Application of funds. The proceeds of the sale of any bonds herein-

after issued shall be used only for the purposes specified in the ordinance author-

izing said bonds : Provided, however, that if for any reason any part of such

proceeds are not applied to or are not necessary for such purposes, such unex-

pended part of the proceeds shall be applied to the payment of the principal or

interest of said bonds. The cost of preparing, issuing, and marketing bonds

shall be deemed to be one of the purposes for which the bonds are issued. Inter-

est accruing on temporary loans for an improvement or property during the

period of construction or acquisition of the improvement or property, within six
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months thereafter, shall be deemed to be part of the cost of such improvement or

property and payable out of the proceeds of the sale of bonds issued therefor.

1917, c. 138, s. 31.

320. Bonds incontestable after delivery. Any bonds reciting that they are

issued pursuant to this act shall in any action or proceeding involving their

validity be conclusively deemed to be fully authorized by this act and to have

been issued, sold, executed, and delivered in conformity herewith, and with all

other provisions of statutes applicable thereto, and shall be incontestable, any-

thing herein or in other statutes to the contrary notwithstanding, unless such

action or proceeding is begun prior to the delivery of such bonds.

1917, c. 138, s. 32.

321. Tax levied for payment of bonds. The governing body shall annually

levy and collect a tax ad valorem upon all the taxable property in the munici-

pality sufficient to pay the principal and interest of all bonds issued under this

act as such principal and interest become due : Provided, however, that so much
of the net revenue derived by the municipality in any fiscal year from the opera-

tion of any revenue-producing enterprise owned by the municipality after pay-

ing all expenses or operating, managing, maintaining, repairing, enlarging, and
extending such enterprise, shall be applied, first, to the payment of the interest

payable in the next succeeding year on bonds issued for such enterprise, and
next, to the payment of the amount necessary to be raised by tax in such suc-

ceeding year for the payment of the principal of such bonds, and the amounts
required to be raised by tax in such succeeding year for the payment of the

principal and interest of such bonds may be reduced by the amount of such

revenue actually collected and set aside for such purposes.

Every municipality shall have the power to levy taxes ad valorem upon all

taxable property situated therein for the purpose of paying the principal of or

the interest on any valid bonds or notes heretofore issued by such municipality

and for the purpose of providing a sinking fund for the payment of the principal.

The powers stated in this section in respect of the levy of the taxes for the

payment of the principal and interest of bonds heretofore or hereafter issued

shall not be subject to any limitation prescribed by law upon the amount or rate

of taxes which a municipality may levy. Taxes levied under this section shall

be levied and collected in the same manner as other taxes are levied and collected

upon property in the municipality.

1917, c. 138, s. 33.

Ai?T. 28. Restkictioxs Upox the Exercise of Muxicipal PowepvS

322. In borrowing or expending money. 1. No municipality shall -
a. Make an appropriation of money except as provided in this act.

b. Borrow money or issue bonds or notes except as provided in this act.

c. Make an expenditure of money unless the money shall have been appro-

priated as provided in this act.

d. Enter into any contract involving the expenditure of money unless a suffi-

cient appropriation shall have been made therefor, except a continuing contract

to be performed in whole or in part in an ensuing fiscal year, in which case an
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appropriation shall be made sufficient to meet the amount to be paid in the fiscal

year in which the contract is made.

2. The aiithorization of bonds by a municipality shall be deemed to be an
appropriation of the maximum authorized amount of the bonds for the purposes

for which they are to be issued.

1917, e. 138, s. 34.

323. In passing ordinances under this act. Ordinances and resolutions passed

pursuant to this act shall be passed in the manner provided by other laws for

the passage of ordinance and resolutions, but shall not be subject to the provi-

sions of other laws prescribing conditions, acts, or things necessary to exist,

happen, or be performed precedent to or after the passage of ordinances or

resolutions in order to give them full force and effect: Provided, however, that

in any municipality in which the acts of the governing body thereof involving

the raising or expenditure of money are required by law to be approved by some

other official board or officer of the municipality in order to make them effective,

all ordinances and resolutions passed by the governing body under this act shall,

unless they relate solely to elections held under this act, be so approved before

they take effect.

1917. c. L38. s. 35.

324. Actions to compel or prevent official act. Any officer of a municipality

or any one or more taxable inhabitants thereof, or any creditor to whom the

municipality is indebted to an amount not less than one thousand dollars, may,

within the periods of limitation prescribed by this and other acts, maintain an

action or other proceeding against the municipality or any officer thereof to set

aside or have declared invalid any illegal official act on the part of the munici-

pality or its officers, or to prevent any such act, or to compel the municipality or

its officers to comply with the provisions of this and other laws relating to the

municipality. The superior court of the county or district in which the munici-

pality is situated shall have jurisdiction to enforce by mandamus, injunction, or

other appropriate remedy the provisions of this act and such laws.

1917. c. 138. s. 36.

325. Limitation of taxing power for general purposes. For the purpose of

raising revenue for defraying the expenses incident to the proper government

of the municipality the governing body shall have the power to levy and collect,

for general purposes, an annual ad valorem tax on all taxable property in the

municipality of and at the rate of not exceeding one dollar and twenty-five cents

on the one hundred dollars valuation of said property, and a poll tax in accord-

ance with the limitations contained in the constitution of the state.

1917. c. 138, s. 37.

AeT. 29. GrEXERAL EfFECT OF AcT

326. Effect upon prior laws and proceedings taken. All acts and parts of

acts, general or special, to the extent that they relate to the subject matter of this

act, are superseded by this act

:

Provided, however, that acts and proceedings heretofore done or taken by any

municipality or the voters thereof or any board or officers thereof pursuant to

acts or parts of acts superseded by this act shall not be affected by this act, but
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all such acts or proceedings similar to any acts or proceedings provided for iu

this act shall have the same force and effect as if done and taken pursuant to this

act, and only subsequent proceedings shall be taken as provided in this act

:

Provided further, that in all cases vi'here, pursuant to acts or parts of acts

so superseded, an ordinance or resolution has been heretofore passed authorizing

the issuance of bonds or notes or calling an election for such purpose, nothing in

this act shall prevent the issuance of the bonds or notes in accordance with the

terms of such ordinance or resolution, and it shall not be necessary to pass the

ordinance provided for in this act, and no vote of the people shall be necessary

for the issuance of such bonds or notes unless they are for purposes other than

the payment of necessary expenses or unless such vote shall be required by the

terms of the acts or parts of acts so superseded or by the terms of the ordinance

or resolution so passed

:

Provided further, that this act shall not be deemed to repeal any of the pro-

visions of subchapter one, article ten, of this chapter, except that in all matters

relating to restriction of municipal power of taxation, assessment, borrowing

money, contracting debts and loaning credit, the provisions of this act shall

govern: Provided, that any municipality of the state may proceed under the

provisions of subchapter one, article ten, of this chapter, as herein amended, not-

withstanding anything contained in any law heretofore enacted, whether general,

special, private, or local.

1917, c. 138, s. 38.



CHAPTER 57

NAMES OF PERSONS

1. Legislature may regulate change by general but not private law.
2. Procedure for changing name

;
petition ; notice.

3. Contents of petition.

4. Proof of good character to accompany petition.

5. Clerk to order change ; certificate and record.

6. Effect of change ; only one change.

1. Legislature may regulate change by general but not private law. The gen-

eral assembly shall not have power to pass any private law to alter the name of

any person, but shall have power to pass general laws regulating the same.

Rev., s. 2146 ; Const., Art. II, s. 11.

2. Procedure for changing name; petition; notice. A person who wishes,

for good cause shown, to change his name must file his application before the

clerk of the superior court of the county in which he lives, having first given ten

days notice of the application by publication at the courthouse door.

Rev., s. 2147; 1891, c. 145.

3. Contents of petition. The applicant shall state in the application his true

name, the name he desires to adopt, his reasons for desiring such change, and
that his name has never been changed before by law.

Rev., s. 2147: 1891, c. 145.

4. Proof of good character to accompany petition. The applicant shall also

file with said petition proof of his good character, which proof must be made by
at least two citizens of the county who know his standing.

Rev., s. 2148: 1891. c. 145.

5. Clerk to order change; certificate and record. If the clerk thinks that

good and sufficient reason exists for the change of name, it shall be his duty to

issue an order changing the name of the applicant from his true name to the name
sought to be adopted. He shall issue to the applicant a certificate under his hand
and seal of office, stating the change made in the applicant 's name, and shall also

record said application and order on the docket of special proceedings in his

court.

Rev., ss. 2149, 2150: 1891, e. 145.

6. Effect of change; only one change. When the order is made and the appli-

cant's name changed, he is entitled to all the privileges and protection under
his new name as he would have been under the old name. No person shall be

allowed to change his name under this chapter but once.

Rev., ss. 2147, 2149: 1891, c. 145.
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CHAPTER 58

NEGOTIABLE INSTRUMENTS

Aet. 1. (Jeneeal Provisions.

1. Deflnitious.

2. Person primarily liable on instrument.
3. What constitutes reasonable time.

4. Wlien law merchant governs.

4a. Acts to be done on Sunday or holiday.

5. Application of chapter.

Art. 2. Form and Interpretation.

6. Form of negotiable instrument.
7. What constitutes certainty as to sum.
S. When promise is unconditional.

9. What constitutes determinable future time.

10. Additional provisions as affecting negotiability.

11. Effect of omissions ; seal ; designation of particular money.
12. When payable on demand.
13. When payable to order.

14. When payable to bearer.

15. No formal language required.

16. Presumption as to date.

17. Antedated and postdated.
18. When date may be inserted.

19. When blanks may be filled.

20. Incomplete instrument not delivered.

21. Delivery necessary ; when effectual ; when presumed.
22. Construction, where instrument is ambiguous.
23. Signature must appear ; trade or assumed name.
24. Signature by agent ; how authority shown.
25. Liability of person signing as agent.
26. Effect of. signature by procuration.
27. Effect of forged signature.

Art. 3. Considehation.

28. I'resumption of consideration.
29. What (-(institutes consideration.
.'!(>. What constitutes a holder for value.
31. When lien on instrument constitutes holder for value.
32. Effect of want of consideration.

33. Liability of accommodation party.

.4.RT. 4. Negotiation.

34. What constitutes negotiation.
35. How indorsement made.
36. Effect of indorsement by infant or corporation.
37. Indorsement must be of entire instrument.
38. Kinds of indorsement.
39. Special indorsement ; indorsement in blank.
40. How blank indorsement changed to special indorsement.
41. When indorsement restrictive.

42. Effect of resti'ictive indorsement : rights of indorsee.
43. Qualitied in(lors(jment.

44. Conditional indorsement.
45. Indorsement of instrument payable to bearer.
46. Indorsement of instrument payable to two or more persons.
47. Effect of instrument drawn or indorsed to a person as cashier.
48. Indorsement, where payee's name misspelled.
49. Indorsement in representative capacity.
50. Presumption as to time of indorsement.
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51. Presumption as to place of indorsement.
52. Continuation of negotiable character.
53. Striking out indorsement.
54. Effect of transfer without indorsement.
55. When prior party may negotiate instrument.

Art. 5. Rights of Holder.

56. Right of holder to sue ; payment.
57. What constitutes holder in due course.

58. When person not deemed holder in due course.

59. Notice before full amount paid.

60. When title defective.

61. What constitutes notice of defect.

62. Rights of holder in due course.

63. When subject to original defenses.

64. Who deemed holder in due course.

Art. 6. Liabilities of Parties.

65. Liability of maker.
66. Liability of drawer.
67. Liability of acceptor.

68. When person deemed indorser.

69. Liability of irregular indorser.

70. Warranty, where negotiation by delivery.

71. Liability of general indorser.

72. Liability of indorser. where paper negotiable by delivery.

73. Order in which indorsers are liable.

74. Liability of agent or broker.

Art. 7. Presentment for Payment.

75. Effect of want of demand on principal debtor.

76. Presentment, where the instrument is not payable on demand.
77. What constitutes a sufficient presentment.
78. Place of presentment.
79. Instrument must be exhibited.

80. Presentment where instrument payable at bank.
81. Presentment where principal debtor is dead.
82. Presentment to persons liable as partners.
83. Presentment to joint debtors.

84. When presentment not required to charge the drawer.
85. When presentment not required to charge the indorser.
86. When delay in presentment is excused.
87. When presentment may be dispensed with.
88. When instrument dishonored by nonpayment.
89. Liability of person secondarily liable, when instrument dishonored.
90. Time of maturity.
91. When days of grace allowed.
92. How time is computed.
93. Rule where instrument is payable at bank.
94. What constitutes payment in due course.

ART. 8. Notice of Dishonor.

95. To whom notice of dishonor must be given.

96. By whom notice given.

97. Notice given by agent.

98. Effect of notice given on behalf of holder.

99. Effect, where notice is given by party entitled thereto.

100. When agent may give notice.

101. When notice sufBcient.

102. Form of notice.

103. To whom notice may be given.

104. Notice when party is dead.
105. Notice to partners.

106. Notice to persons jointly liable.

107. Notice to bankrupt.
108. Time within which notice must be given.
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109. Notice where parties reside in tlie same place.

110. Notice wliere parties reside in different places.

111. When sender deemed to have given due notice.

112. What constitutes deposit in postoffice.

11.3. Time of notice to antecedent parties.

114. Where notice must be sent.

115. Waiver of notice.

116. Who affected by waiver.
117. Waiver of protest.

lis. When notice is dispensed with.

119. Delay in giving notice.

120. When notice need not be given to drawer.
121. When notice need not be given to indorser.

122. Notice of nonpayment where acceptance refused.
123. Effect of omission to give notice of nonacceptance.
124. When protest need not be made ; when it must be made.

Art. 9. Discharge.

125. How instrument discharged.
126. Discharge of person secondarily liable.

127. Right of party paying instrument.
128. Renunciation by holder.

129. Unintentional cancellation ; burden of proof.

130. Effect of alteration of instrument.
131. What constitutes a material alteration.

Art. 10. Bills of Exchange.
132. Bill of exchange defined.

133. Bill not an assignment of funds in hands of drawee.
134. Bill addressed to more than one drawee.
135. Inland and foreign bills of exchange.
136. When bill may be treated as promissory note.

137. Referee in case of need.

Art. 11. Acceptance.

138. Acceptance defined ; how made.
139. Holder entitled to acceptance on face of bill.

140. Acceptance by separate instrument.
141. When promise to accept equivalent to acceptance.
142. Time allowed drawee to accept.

143. Liability of drawee retaining or destroying bill.

144. Acceptance of incomplete bill.

145. Kinds of acceptances.
146. What constitutes a general acceptance.
147. What constitutes a qualified acceptance.
148. Rights of parties as to qualilied acceptance.

Art. 12. Presentment for Acceptance.

149. When presentment for acceptance must be made.
150. Failure to present in reasonable time discharges drawee and indorsers.
151. How presentment made.
152. On what days presentment may be made.
153. Presentment where time is insufficient.

154. Where presentment is excused.
155. When dishonored by nonacceptance.
156. Duty of holder, where bill not accepted.
157. Rights of holder, where bill not accepted.

Art. 13. Protest.

1.58. In what cases protest necessary.
159. How protest made.
160. By whom protest made.
161. When protest to be made.
162. Where protest made.
163. Protest both for nonacceptance and nonpayment.

815



NEGOTIABLE mSTRU^IEXTS 58

1G4. Protest before maturity, where acceptor insolvent.

165. Wlien protest dispensed with.

lOH. Protest where bill is lost.

Art. 14. Acceptance for IIoxor.

167. When bill may be accepted for honor.
168. How acceptance for honor made.
169. When deemed an acceptance for honor of drawer.
170. Liability of acceptor for honor.
171. Agreement of acceptor for honor.
172. Maturity of bill payable after sight accepted for honor.
173. Protest of bill accepted for honor.
174. How presentment for payment to acceptor for honor made.
175. When delay in making presentment excused.
176. Dishonor of bill by acceptor for honor.

Art. 15. Payment for Honor.

177. Who may make payment for honor.
178. How payment for honor must be made.
179. Declaration before payment for honor. •

180. Preference of parties offering to pay for honor.
181. Effect on subsequent parties, where bill is paid for honor.
182. Where holder refuses to receive payment supra protest.

18.3. Rights of payer for honor.

Art. 16. Bills in a Set.

184. Bills in a set constitute one bill.

185. Rights of holders, where different parts are negotiated.

186. Liability of holder who indorses two or more parts of a set to different persons,
187. Acceptance of bills drawn in sets.

188. Payment by acceptor of bills drawn in sets.

189. Effect of discharging one of a set.

Art. 17. Promissory Notes and Checks.

190. Negotiable promissory note defined.

191. Check defined.

192. Within what time a check must be presented.

193. Effect of certification of check.
194. Effect, where holder of check procures it to be certified.

195. When check operates as an assignment.

Art. 1. General Provisions

1. Definitions. In this chapter, unless the context otherwise requires

—

"Acceptance" means an acceptance completed by delivery or notification.

"Action" includes counterclaim and setoff.

"Bank" includes any person or association of persons carrying on the busi-

ness of banking, whether incorporated or not.

"Bearer" means the person in possession of a bill or note which is payable to

bearer.

"Bill" means bills of exchange, and "note" means negotiable promissory note.

"Delivery" means transfer of possession, actual or constructive, from one

person to another.

"Holder" means the payee or indorsee of a bill or note who is in possession

of it, or the bearer thereof.

"Indorsement" means an indorsement completed by delivery.

"Instrument" means negotiable instrument.

"Issue" means the first delivery of the instrument, complete in form, to a

person who takes it as a holder.
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"Person"" inchides a body of persons, whether incorporated or not.

"Value" means valuable cousideratiou.

"Written" includes printed, and "writing" includes print.

Rev., s. 2340: 1899, c. 73.3, s. 191.

2. Person primarily liable on instrument. The person primarily liable on

an instrument is the person who by the terms of the instrument is absolutely

required to pay the same. All other parties are secondarily liable.

Rev., s. 2342 : 1S99. c. 733. p. 192.

3. What constitutes reasonable time. In determining what is reasonable time

or an unreasonable time regard is to be had to the nature of the instrument, the

usage of trade or business (if any) with respect to such instruments and the

facts of the particular ease.

Rev., s. 2343 ; 1899, c. 733. s. 193.

4. When law merchant governs. In any case not provided for in this chap-

ter the rules of the law merchant shall govern.

Rev., s. 2344 : 1899, c. 733, s, 196.

4a. Acts to be done on Sunday or holiday. Where the day, or the last day,

for doing any act herein required or permitted to be done, falls on Sunday, or on

a holiday, the act may be done on the next succeeding secular or business day.

Rev., s. 2839 : 1899. c. 733. s. 194.

Note. See Svuidays and Holidays.

5. Application of chapter. The provisions of this chapter do not apply to

negotiable instruments made and delivered prior to the eighth day of March, one

thousand eight hundred and ninety-nine.

ReA'., s. 2345; 1899. c. 733. s. 19.5.

Akt. -2. FoiiM a:ni) Ixtekpeetatiox

6. Form of negotiable instrument. An instrument to be negotiable must
conform to the following requirements: (1) It must be in writing and signed by
the maker or drawer; (2) must contain an unconditional promise or order to

pay a sum certain in money; (3) must be payable on demand or at a fixed or

determinable future time
; (4) must be payable to the order of a specified per-

son or to bearer; and (5) where the instrument is addressed to a drawee, he

must be named, or otherwise indicated therein with reasonable certainty.

Rev., s. 2151 : 1899. c. 733. s. 1.

7. What constitutes certainty as to sum. The sum payable is a sum certain

within the meaning of this chapter, although it is to be paid (1) with interest;

or (2) by stated installments; or (3) by stated installments with a provision that

upon default in payment of any installment the whole shall become due ; or

(4) with exchange, whether at a fixed rate or at the current rate; or (5) with

costs of collection or an attorney's fee in case payment shall not be made at

maturity. But a provision incorporated in the instrument to pay counsel fees

for collection is not enforceable, but does not affect the other terms of the instru-

ment or the negotiability thereof.

Rev., .ss. 21.52. 2.346: 1899. c. 7.33, .«s. 2, 197; 1905, c. 327.



8 XFXIOTTABLE I^tstRUMENTS—Akt. 2 Ch. 58

8. When promise is unconditional. An unqualified order or promise to pay
is unconditional within the meaning of this chapter, though coupled with (1)

an indication of a particular fund out of which reimbursement is to be made, or

a particular account to be debited with the amount; or (2) a statement of the

transaction which gives rise to the instrument. But an order or promise to pay
out of a particular fund is not unconditional.

Rev., s. 2153 : 1S!)9. c. 7.3.3, s. 3.

9. What constitutes determinable future time. An instrument is paya:ble at

a determinable future time, within the meaning of this cliapter, which is ex-

pressed to be payable (1) at a fixed period after date or sight; or (2) on or

before a fixed or determinable future time specified therein; or (3) on or at a

fixed period after the occurrence of a specified event which is certain to happen,

though the time of happening be uncertain. An instrument payable upon a

contingency is not negotiable, and the happening of the event does not cure

the defect.

Rev., s. 21.56: 1809, c. 733, s. 4.

10. Additional provisions as affecting negotiability. An instrument which
contains an order or promise to do any act in addition to the payment of money
is not negotiable. But the negotiable character of an instrument otherwise

negotiable is not affected by a provision which (1) authorizes the sale of col-

lateral securities in case the instrument be not paid at maturity; or (2) author-

izes a confession of judgment if the instrument be not paid at maturity; or (3)

waives the benefit of any law intended for the advantage or protection of obligor

;

or (4) gives the holder an election to require something to be done in lieu of

payment of money. But nothing in this section shall validate any provision or

stipulation otherwise illegal, nor authorize the enforcement of an authorization

to confess judgment or a waiver of homestead and personal property exemptions.

Rev., ss. 2154, 2346 ; 1899, c. 7.33, ss. 5, 197 ; 1905, c. 327.

Note. For provision as to counsel fees, see above, s. 7.

11. Effect of omissions; seal; designation of particular money. The validity

and negotiable character of an instrument are not aff'ected by the fact that (1)

it is not dated; or (2) does not specify the value given, or that any value has

been given therefor; or (3) does not specify the place where it is drawn or the

place where it is payable; or (4) bears a seal; or (5) designates a particular

kind of current money in which payment is to be made. But nothing in this

section shall alter or repeal any statute requiring in certain cases the nature of

the consideration to be stated in the instrument.

Rev., s. 2155 ; 1899, c. 733, s. 6.

12. When payable on demand. An instrument is payable on demand (1)

when it is expressed to be payable on demand, or at sight or on presentation ; or

(2) in which no time for payment is expressed. Where an instrument is issued,

accepted or indorsed when overdue, it is, as regards the person so issuing, accept-

ing or indorsing it, payable on demand.

Rev., s. 2157 ; 1899, c. 733, s. 7.

13. When payable to order. The instrument is payable to order when it is

drawn payable to the order of a specified person, or to liim or his order. It may be
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drawn payable to the order of (1) a payee who is not maker, drawer or drawee;

or (2) the drawer or maker ; or (3) the drawee ; or (4) two or more payees jointly

;

or (5) one or some of several payees, or (6) the holder of an office for the time

being. When the instrument is payable to order, the payee must l)e named or

otherwise indicated therein with reasonable certainty.

Rev., s. 2158 ; 1S99, c. 733. s. 8.

14. When payable to bearer. The instrument is payable to bearer (1) when
it is expressed to be so payable; or (2) when it is payable to a person named
therein or to bearer; or (3) when it is payable to the order of a fictitious or non-

existing person, and such fact was known to the person making it so payable ; or

(4) when the name of the payee does not purport to be the name of any person

;

or (5) when the only or last indorsement is an indorsement in blank.

Kev.. s. 2159; 1899. c. 7.33. s. 9.

15. No formal language required. The negotiable instrument need not fol-

low the language of this chapter, but any terms are sufficient which clearly indi-

cate an intention to conform to the requirements hereof.

Rev., s. 21G0; 1899, c. 733. s. 10.

16. Presumption as to date. Where the instrument or an acceptance or any
indorsement thereon is dated, such date is deemed prima facie to be the true date

of the making, drawing, acceptance or indorsement, as the case may be.

Rev., s. 2161 ; 1899, c. 7.33, s. 11.

17. Antedated and postdated. The instrument is not invalid for the rea-

son only that it is antedated or postdated, provided that this is not done for

an illegal or fraudulent purpose. The person to whom an instrument so dated

is delivered, acquires the title thereto as of the date of delivery.

Rev., s. 2162; 1899, c. 733, s. 12.

18. When date may be inserted. When an instrument expressed to be pay-

able at a fixed period after date is issued undated, or where the acceptance of an
instrument payable at a fixed period after sight is undated, any holder may insert

therein the true date of issue or acceptance, and the instrument shall be payable

accordingly. The insertion of a wrong date does not avoid the instrument in

the hands of a subsequent holder in due course ; but as to him the date so

inserted is to be regarded as the true date.

Rev., s. 2163 ; 1899, c. 733, s. 13.

19. When blanks may be filled. Where the instrument is wanting in any
material particular, the person in possession thereof has a prima facie authority

to complete it by filling up the blanks therein. And a signature on a blank

paper delivered by the person making the signature in order that the paper may
be converted into a negotiable instrument operates as a prima facie authority to

fill it up as such for any amount. In order, however, that any such instrument

when completed may be enforced against any person who became a party thereto

prior to its completion, it must be filled up strictly in accordance with the

authority given and within a reasonable time. But if any such instrument after

completion be negotiated to a holder in due course, it is valid and eifectual for
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all purposes in his hands, and he may enforce it as if it had been filled up
strictly in accordance with the authority given and within a reasonable time.

Rev., s. 2164 ; 1899, c. 733, s. 14.

20. Incomplete instrument not delivered. Where an incomplete instrument

has not been delivered it will not, if completed and negotiated without authority,

be a valid contract in the hands of any holder as against any person whose signa-

ture was placed thereon before delivery.

Rev., s. 2165; 1899, c. 733, s. 15.

21. Delivery necessary; when effectual; when presumed. Every contract on

a negotiable instrument is incomplete and revocable until delivery of the instru-

ment for the purpose of giving effect thereto. As between immediate parties,

and as regards a remote party other than a holder in due course, the delivery

in order to be effectual must be made either by or under the authority of the

party making, drawing or indorsing, as the ease may be ; and in such case the

delivery may be shown to have been conditional or for a special purpose only,

and not for the purpose of transferring the property in the instrument. But
where the instrument is in the hands of a holder in due course a valid delivery

thereof by all parties prior to him, so as to make them liable to him, is conclu-

sively presumed. And where the instrument is no longer in possession of a

party whose signature appears thereon, a valid and intentional delivery by him
is presumed until the contrary is proved.

Rev., s. 2166: 1S99, c. 733, s. 16.

22. Construction, where instrument is ambiguous. AVhere the language of

the instrument is ambiguous or there are omissions therein, the following rules

of construction apply

:

1. Where the sum payable is expressed in words and also in figures and there

is a discrepancy between the two, the sum denoted by the words is the sum pay-

able ; but if the words are ambigiioiis or uncertain, reference may be had to the

figures to fix the amount.

2. Where the instrument provides for the payment of interest, without speci-

fying the date from which interest is to run, the interest runs from the date of

the instrument, and if the instrument is undated, from the issue thereof.

3. Where the instrument is not dated it will be considered to be dated as of

the time it was issued.

4. Where there is conflict between the written and printed provisions of the

instrument the written provisions prevail.

5. Where tlie instrument is so ambiguous that there is doubt whether it is a

bill or a note the holder may treat it as either at his election.

6. Where a signature is so placed upon the instrument that it is not clear in

what capacity the person making the same intended to sign, he is to be deemed

an indorser.

7. Where an instrument containing the words "I promise to pay" is signed

by two or more persons, they are deemed to be jointly and severally liable

thereon.

Rev., ss. 19.-)2. 2.341 : 1S99. c. 733. s. 17.

23. Signature must appear; trade or assumed name. No person is liable on

the instrument whose signature does not appear thereon, except as herein other-
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wise expressly provided. But one who signs in a trade or assumed name will be

liable to the same extent as if he had signed in his own name.

Rev., s. 2167 ; 1S99, c. 73.3, s. 18.

24. Signature by agent; how authority shown. The signature of any party

may be made by a duly authorized agent. No particular form of appointment

is necessary for this purpose, and the authority of the agent may be established

as in other cases of agency.

Rev., s. 2168; 1899, c. 73.3, s. 19.

25. Liability of person signing as agent. Where the instrument contains, or

a person adds to his signature, words indicating that he signed for or on behalf

of the principal or in a representative capacity, he is not liable on the instru-

ment if he was duly authorized ; but the mere addition of words describing him

as an agent or as filling a representative character, without disclosing his princi -

pal, does not exempt him from personal liability.

Rev., s. 2169; 1899, c. 788, s. 20.

26. Effect of signatures by procuration. A signature by procuration operates

as notice that the agent has but a limited ' authoi'ity to sign, and the principal

is bound only in case the agent so signing acted witliin the actual limits of his

authority.

Rev.. ?. 2170; 1899, c. 733, s. 21.

27. Effect of forged signature. When a signature is forged or made with-

out the authority of the person whose signature it purports to be, it is wholly

inoperative and no right to retain the instrument or to give a discharge therefor

or to enforce payment thereof against any party thereto can be acquired through

or under such signature, unless the party against whom it is sought to enforce

such right is precluded from setting up tlie forgery or want of authority.

Rev., s. 2171 ; 1899. c. 733, s. 23.

ConSIDERATION

28. Presumption of consideration. Eveiy negotiable instrument is deemed
prima facie to have been issued for a valuable consideration, and every person

whose signature appears thereon to have become a party thereto for value.

Rev., s. 2172 ; 1899. c. 733, s. 24.

29. What constitutes consideration. Value is any consideration sufficient

to support a simple contract. An antecedent or preexisting debt constitutes

value and is deemed such whether the instrument is payable on demand or at

a future time.

Rev., s. 2173 ; 1899. c. 7.33, s. 25.

30. What constitutes a holder for value. Where value has at any time been

given for the instrument the holder is deemed a holder for value in respect to

all parties who became such prior to that time.

Rev., s. 2174 ; 1899, c. 733, s. 26.
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31. When lien on instrument constitutes holder for value. AVliere the holder

has a lien on the instrument arising either from contract or by implication of

law he is deemed a holder for value to the extent of his lien.

Rev., s. 2175 ; 1899, c. 733, s. 27.

32. Effect of want of consideration. Absence or failure of consideration

is matter of defense as against any person not a holder in due course, and par-

tial failure of consideration is a defense pro tanto, whether the failure is an

ascertained and liquidated amount or otherwise.

Rev., s. 2176 ; 1899, c. 733. s. 28.

33. Liability of accommodation party. An accommodation party is one who
has signed the instrument as maker, drawer, acceptor or indorser without receiv-

ing value tlierefor, and for tlie purpose of lending his name to some other person.

Such a person is liable on the instrument to a holder for value, notwithstanding

such holder at the time of taking the instrument knew him to be only an accom-

.modation party.

Rev., s. 2177 : 1899, c. 7.33, s. 29.

AkT. 4. I^ECrOTIATION

34. What constitutes negotiation. An instrument is negotiated when it is

transferred from one person to another in such manner as to constitute the trans-

feree the holder thereof. If payable to bearer it is negotiated by delivery; if

payable to order, it is negotiated by the indorsement of the holder, and com-

pleted by delivery.

Rev., s. 2178: 1899. c. 7.33, s. .30.

35. How indorsement made. The indorsement must be written on the instru-

'

ment itself or upon a paper attached thereto. The signature of the indorser,

without additional words, is a sufficient indorsement.

Rev., s. 2179; 1899. c. 7.33, s. 31.

36. Effect of indorsement by infant or corporation. The indorsement or assign-

ment of the instrument by a corporation, an infant, or married woman passes

the property therein, notwithstanding that from want of capacity the corpora-

tion, infant, or married woman may incur no liability thereon.

Ucv.. s. 2isn: 1899, c. 7.33, s. 22.

37. Indorsement must be of entire instrument. An indorsement must be

an indorsement of the entire instrument. An indorsement which purports to

transfer to the indorsee a part only of the amount payable or which purports to

transfer the instrument to two or more indorsees severally, does not operate as

a negotiation of the instrument. But where the instrument has been paid in

part it may be indorsed as to the residue.

Uev., s. 21S1 : 1S99. c. 733, s. 32.

38. Kinds of indorsement. An indorsement may be either in blank or spe-

cial, and it may also be either restrictive or qualified or conditional.

Rev., s. 2isi: ; 1899. c. 7.33. s. 33.
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39. Special indorsement; indorsement in blank. A special indorsement speci-

fies the person to whom or to whose order the instrument is to be payable ; and
the indorsement of such indorsee is necessary to the further negotiation of the

instrument. An indorsement in blank specifies no indorsee, and an instrument

so indorsed is payable to bearer and may be negotiated by delivery.

Rev., s. 21S3 ; 1S!)9, c. 733. s. 34.

40. How blank indorsement changed to special indorsement. The holder

may convert a blank indorsement into a special indorsement by writing over the

signature of the indorser in blank any contract consistent with the character of

the indorsement.

Rev., s. 2184 ; 1899. c. 733, s. 35.

41. When indorsement restrictive. An indorsement is restrictive, which either

(1) prohibits the further negotiation of the instrument; or (2) constitutes the

indorsee the agent of the indorser; or (3) vests the title in the indorsee in trust

for, or to the use of, some other person. But the mere absence of words implying

power to negotiate does not make an indorsement restrictive.

Rev., s. 218.5: 1899. c. 733, s. 36.

42. Effect of restrictive indorsement ; rights of indorsee. A restrictive indorse-

ment confers upon the indorsee the right (1) to receive payment of the instru-

ment; (2) to bring any action thereon that the indorser could bring; (3) to

transfer his rights as such indorsee, where the form of the indorsement author-

izes him to do so. But all subsequent indorsees acquire only the title of the first

indorsee under the restrictive indorsement.

Rev., s. 2186: 1899. c. 7.33. s. .37.

43. Qualified indorsement. A qualified indorsement constitutes the indorser

a mere assignor of the title to the instrument. It may be made by adding to the

indorser 's signature the words "without recourse" or any words of similar

import. Such an indorsement does not impair the negotiable character of the

instrument.

Rev., s. 2187 ; 1899. c. 733. s. 38.

44. Conditional indorsement. Where an indorsement is conditional, a party
required to pay the instrument may disregard the condition and make payment
to the indorsee or his transferee, whether the condition has been fulfilled or not.

But any person to whom an instrument so indorsed is negotiated will hold the

same or the proceeds thereof subject to the rights of the person indorsing con-

ditionally.

Rev., s. 2188: 1899. c. 7.33. s. 39.

45. Indorsement of instrument payable to bearer. Where an instrument

payable to bearer is indorsed specially, it may nevertheless be further nego-

tiated by delivery ; but the person indorsing specially is liable as indorser to only

such holders as make title through his indorsement.

Rev., s. 2189: 1899. c. 7.33. s. 40.

46. Indorsement of instrument payable to two or more persons. Wliere an

instrument is payable to the order of two or more payees or indorsees who are
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not partners, all must indorse unless the one indorsing has authority to indorse

for the others.

Rev., s. 2190 ; 1899. e. 733. s. 41.

47. Effect of instrument drawn or indorsed to a person as cashier. Where
an instrument is drawn or indorsed to a person as cashier or other fiscal officer

of a bank or corporation it is deemed prima facie to be payable to the bank or

corporation of which he is such officer, and may be negotiated by either the

indorsement of the bank or corporation or the indorsement of the officer.

Rev., s. 2191 ; 1899, c. 733, s. 42.

48. Indorsement, where payee's name misspelled. AVhere the name of a

payee or indorsee is wrongly designated or misspelled he may indorse the instru-

ment as there described, adding, if he think fit, his proper signature.

Rev., s. 2192 ; 1899. c. 733, s. 43.

49. Indorsement in representative capacity. Where any person is under

obligation to indorse in a representative capacity he may indorse in such terms

as to negative personal liability.

Rev., s. 2193 ; 1899. c. 733, s. 44.

50. Presumption as to time of indorsement. Except where an indorsement

bears date after the maturity of the instrument, every negotiation is deemed

prima facie to have been effected before the instrument was overdue.

Rev., s. 2194: 1899. c. 733. s. 4.5.

51. Presumption as to place of indorsement. Except where the contrary

appears, every indorsement is presumed prima facie to have been made at the

place where the instrument is dated.

Rev., s. 219.5 ; 1899. c. 73.'!. s. 46.

52. Continuation of negotiable character. An instrument negotiable in its

origin continues to be negotiable until it has been restrictively indorsed or dis-

charged by payment or otherwise.

Rev,, s. 2196: 1899. c. 738. s. 47.

53. Striking out indorsement. The holder may at any time strike out any
indorsement which is not necessary to his title. The indorser whose indorsement

is struck out and all indorsers subsequent to him are thereby relieved from lia-

bility on the instrument.

Rev., s. 2197 ; 1899, c. 733, s. 48.

54. Effect of transfer without indorsement. Where the holder of an instru-

ment payable to his order transfers it for value without indorsing it, the transfer

vests in the transferee such title as the transferrer had therein, and the trans-

feree acquires in addition the right to have the indorsement of the transferrer.

But for the purpose of determining whether the transferee is a holder in due

course, the negotiation takes effect as of the time when the indorsement is

actually made.

Rev., s. 2198: 1,S99. e. 73.3. s. 49.
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55. When prior party may negotiate instrument. Where an instrument is

negotiated back to a prior party, such party may, subject to the provisions of

this chapter, reissue and further negotiate the same. But he is not entitled to

enforce payment thereof against any intervening party to whom he was person-

ally liable.

Rev., s. 2199; 1899, c. 733, s. 50.

Aet. 5. Rights of Holder

56. Right of holder to sue; payment. The holder of a negotiable instru-

ment may sue thereon in his own name, and payment to him in due course dis-

charges the instrument.

Kev., ss. 2. 200 : 1899. c. 733. s. .51.

57. What constitutes holder in due course. A holder in due course is a

holder who has taken the instrument under the following conditions : ( 1 ) That
the instrument is complete and regular upon its face; (2) that he became the

holder of it before it was overdue and without notice that it has been previously

dishonored, if such was the fact; (3) that he took it for good faith and value;

(4) that at the time it was negotiated to him he had no notice of any infirmity

in the instrument or defect in the title of the person negotiating it.

liev.. s. 2201 ; 1899, c. 733, s. 52.

58. When person not deemed holder in due course. AVhere an instrument

payable on demand is negotiated an unreasonable length of time after its issue,

the holder is not deemed a holder in due course.

Rev., s. 2202 ; 1899, c. 733, s. .53.

59. Notice before full amount paid. AVhere the transferee has received notice

of any infirmity in the instrument or defect in the title of the person negotiating

the same before he has paid the full amount agreed to be paid therefor, he will

be deemed a holder in due course only to the extent of the amount theretofore

paid by him.

Rev., s. 2203 ; 1899, c. 733, s. .54.

60. When title defective. The title of a person who negotiates- an instrument

is defective within the meaning of this chapter when he obtained the instrument,

or any signature thereto, by fraud, duress or force and fear or other unlawful

means, or for an illegal consideration, or when he negotiates it in breach of

faith or under such circumstances as amount to a fraud.

Rev., s. 2204; 1899, c. 733, s. 55.

61. What constitutes notice of defect. To constitute a notice of an infirmity

in the instrument or defect in the title of the person negotiating the same the

person to whom it is negotiated must have had actual knowledge of the infirmity

or defect or knowledge of such facts that his action in taking the instrument

amounted to bad faith.

Rev., s. 2205 ; 1899, c. 733, s. 56.

62. Rights of holder in due course. A holder in due course holds the instru-

ment free from any defect of title of prior parties, and free from defenses avail-
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able to prior parties among themselves, aud may enforce payment of the instru-

ment for the full amount thereof against all parties liable thereon.

Rev., s. 2206 ; 1899, c. 733, s. 57.

63. When subject to original defenses. In the hands of any holder other

than a holder in due course a negotiable instrument is subject to the same de-

fenses as if it were nonnegotiable. But a holder who derives his title through

a holder in due course and who is not himself a party to any fraud or illegality

affecting the instrument has all the rights of such former holder in respect of

all parties prior to the latter.

Rev., s. 2207 : 1899. c. 733, s. 58.

64. Who deemed holder in due course. Every holder is deemed prima facie

to be a holder in due course; but when it is shown that the title of any person

who has negotiated the instriiment was defective, the burden is on the holder to

prove that he or some person under whom he claims acquired the title as a

holder in due course. But the last mentioned rule does not apply in favor of

a party who became bound on the instrument prior to the acquisition of such

defective title.

Rev., s. 2208 ; 1899, c. 733, s. 59.

Art. 6. Liabilities of Parties

65. Liability of maker. The maker of a negotiable instrument by making

it engages that he will pay it according to its tenor, and admits the existence of

the payee and his then capacity to indorse.

Rev., s. 2209; 1899, c. 733, s. CO.

66. Liability of drawer. The drawer by drawing the instrument admits the

existence of the payee and his then capacity to indorse, and engages that on due

presentment the instrument will be accepted or paid, or both, according to its

tenor, and that if it be dishonored and the necessary proceedings on dishonor be

duly taken, he will pay the amount thereof to the holder or to any subsequent

indorser who may be compelled to pay it. But the drawer may insert in the

instrument an express stipulation negativing or limiting his own liability to tlie

holder.

Rev., s. 2210 : 1S99, c. 7.33. s. 61.

67. Liability of acceptor. The acceptor by accepting the instrument engages

that he will pay it according to the tenor of his acceptance; and admits (1)

existence of the drawer, the genuineness of his signature and his capacity aud

authority to draw the instrument; and (2) the existence of the payee and his

then capacity to indorse.

Rev., s. 2211 : 1899, e. 733, s. 62.

68. When person deemed indorser. A person placing his signature upon
an instrument otherwise than as maker, drawer or acceptor is deemed to be an

indorser, unless he clearly indicates by appropriate words his intention to be

bound in some other capacity.

Rev., s. 2212; 1899, c. 733, s. 63.
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69. Liability of irregular indorser. Where a person not otherwise a party

to an instrument places thereon his signature in blank before delivery he is

liable as indorser in accordance with the following rules : ( 1 ) If the instrument

is payable to the order of a third person he is liable to the payee and to all

subsequent parties; (2) if the instrument is payable to the order of the maker
or drawer, or is payable to bearer, he is liable to all parties subsequent to the

maker or drawer; (3) if he signs for the accoinmodation of the payee he is liable

to all parties subsequent to the payee.

Rev., s. 2213 : 1899. c. 733, s. 64.

70. Warranty, where negotiation by delivery. Every person negotiating an

instrument by delivery or by a qualified indorsement warrants (1) that the

instrument is genuine and in all respects what it purports to be
; (2) that he

has a good title to it; (3) that all prior parties had capacity to contract; (4)

that he has no knowledge of any fact which would impair the validity of the

instrument or render it valueless. But when the negotiation is by delivery only

the warranty extends in favor of no holder other than the immediate trans-

feree. The provisions of subdivision three of this section do not apply to per-

sons negotiating public or corporate securities other than bills and notes.

Rev., s. 2214 ; 1899, c. 733, s. 65.

71. Liability of general indorser. Every indorser who indorses without quali-

fication warrants to all subsequent holders in due course (1) the matters and
things mentioned in subdivisions one, two and three of the next preceding sec-

tion; and (2) that the instrument is at the time of his indorsement valid and
subsisting. And in addition he engages that on due presentment it shall be

accepted or paid, or both, as the case may be, according to its tenor, and that if

it be dishonored and the necessary proceedings on dishonor be duly taken he will

pay the amount thereof to the holder or to any subsequent indorser who may be

compelled to pay it.

Rev., s. 2215 ; 1899, c. 733, s. 66. •

72. Liability of indorser, where paper negotiable by delivery. AA^here a per-

son places his indorsement on an instrument negotiable by delivery he incurs all

the liabilities of an indorser.

Rev., s. 2216 ; 1899, c. 733, s. 67.

73. Order in which indorsers are liable. As respects one another, indorsers

are liable prima facie in the order in which they indorse ; but evidence is admis-

sible to show that as between or among themselves they have agreed otherwise.

Joint payees or joint indorsees who indorse are deemed to indorse jointly and
severally.

Rev., s. 2217 ; 1899, c. 7.33, s. 68.

74. Liability of agent or broker. Where a broker or other agent negotiates

an instrument without indorsement he incurs all the liabilities prescribed by
section two thousand two hundred and fourteen, unless he discloses the name
of his principal and the fact that he is acting only as agent.

Rev., s. 2218 ; 1899, c. 733, s. 69.
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Art. 7. Pkesextment foe Pay^nient

75. Effect of want of demand on principal debtor. Presentment for pay-

ment is not necessary in order to charge the person primarily liable on the in-

strument ; but if the instrument is by its terms payable at a special place, and he

is able and willing to pay it there at maturity, such ability and willingness are

equivalent to a tender of payment upon his part. But, except as herein other-

wise provided, presentment for payment is necessary in order to charge the

drawer and indorsers.

Rev., s. 2219: 1S99. c. 7.3.3. s. 70.

76. Presentment, where the instrument is not payable on demand. AVhere

the instrument is not payable on demand, presentment must be made on the day
it falls due. Where it is payable on demand, i^resentment must be made within

a reasonable time after its issue, except that in the case of a bill of exchange
presentment for payment will be sufficient if made within a reasonable time after

the last negotiation thereof.

Rev., s. 2220 ; 1899, c. 73-3, s. 71.

77. What constitutes a sufficient presentment. Presentment for payment to

be sufficient must be made (1) by the holder or by some person authorized to

receive payment on his behalf
; (2) at a reasonable hour on a business day

; (3) at

a proper place as herein defined; (4) to the person primarily liable on the instru-

ment, or, if he is absent or inaccessible, to any person found at the place where

the presentment is made.

Rev.. .?. 2221 ; 1899, e. 73.3, s. 72.

78. Place of presentment. Presentment for payment is made at the proper

place (1) where a place of payment is specified in the instrument and it is there

presented; (2) where no place of payment is specified but the address of the

person to make the payment is given in the instrument, and is there presented;

(3) where no place of payment is specified and no address is given and the

instrument is presented at the usual place of business or residence of the person

to make payment; (4) in any other case if presented to the person to make
payment wherever he can be found, or if presented at his last known place of

business or residence.

Rev., s. 2222 ; 1899. e. 7.33. s. 73.

79. Instrument must be exhibited. The instrument must be exhibited to the

person from wliom payment is demanded, and, when it is paid, must be deliv-

ered up to the party paying it.

Rev., s. 2223 ; 1899, c. 733, s. 74.

80. Presentment where instrument payable at bank. Where the instrument

is payable at a bank presentment for payment must be made during banking

hours, unless the person to make payment has no funds there to meet it at any

time during the day, in which case presentment at any hour before the bank is

closed on that day is sulScient.

Rev., .s. 2224 : 1899. c. 733, s. 75.
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81. Presentment where principal debtor is dead. Where the person primarily

liable on the instrument is dead, and no place of payment is specified, present-

ment for payment must be made to his personal representative, if such there be,

and if with the exercise of reasonable diligence he can be found.

Rev., s. 2225 ; 1899, c. 73.3, s. 76.

82. Presentment to persons liable as partners. Where the persons primarily

liable on the instrument are liable as partners and no place of payment is speci-

fied, presentment for payment may be made to any one of them, even though

there has been a dissolution of the firm.

Rev., s. 222G ; 1899, c. 7-3.3, s. 77.

83. Presentment to joint debtors. AVhere there are several persons not par-

ties primarily liable on the instrument and no place of payment is specified,

presentment must be made to them all.

Rev., s. 2227 ; 1899, c. 73.3, s. 78.

84. When presentment not required to charge the drawer. Presentment for

payment is not required in order to charge the drawer where he has no right to

expect or require that the drawee or acceptor will pay the instrument.

Rev., s. 2228 ; 1899, c. 7-33, s. 79.

85. When presentment not required to charge the indorser. Presentment

for payment is not required in order to charge an indorser where the instrument

was made or accepted for his accommodation, and he has no reason to expect that

the instrument will be paid if presented.

Rev., s. 2229 ; 1899, c. 733, s. 80.

86. When delay in presentment is excused. Delay in making presentment

for payment is excused when the delay is caused by circumstances beyond the con-

trol of the holder and not imputable to his default, misconduct or negligence.

When the cause of delay ceases to operate presentment must be made with rea-

sonable diligence.

Rev., s. 22.30; 1899, c. 7.33. .s. 81.

87. When presentment may be dispensed with. Presentment for payment is

dispensed with (1) where after the exercise of reasonable diligence presentment

as required by this chapter cannot be made; (2) where the drawee is a fictitious

person; (3) by waiver of presentment, express or implied.

Rev., s. 2231 : 1899, c. 733. s. 82.

88. When instrument dishonored by nonpayment. Tlie instrument is dis-

honored by nonpayment when (1) it is duly presented for payment and pay-

ment is refused or cannot be obtained; or (2) presentment is excused and the

instrument is overdue and unpaid.

Rev., .s. 2232: 1899, c. 7-33, s. 83.

89. Liability of person secondarily liable when instrument dishonored. Sub-

ject to the provisions of this chapter, when the instrument is dishonored by
nonpayment, an immediate right of recourse to all parties secondarily liable

thereon accrues to the holder.

Rev., s. 2233 ; 1899, c. 733, s. 84.
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90. Time of maturity. Every negotiable instrument is payable at the time

fixed therein without grace, except as allowed by the succeeding section. When
the day of maturity falls upon Sunday or a holiday the instrument is payable on

the next succeeding business day.

Rev., s. 2234 : 1899. c. 733, s. 85 ; 1907. c. 897 : 1909, c. 800, s. 1.

91. When days of grace allowed. All bills of exchange payable within the

state, at sight, in which there is an express stipulation to that effect and not

otherwise, shall be entitled to days of grace as the same are allowed by the cus-

tom of merchants on foreign bills of exchange payable at the expiration of a

certain period after date or sight, but no days of grace shall be allowed on

any bill of exchange, promissory note, or draft payable on demand.

Rev., s. 2235 : Code, s. 43 : 1905, c. 327 ; 1907, c. 861.

92. How time is computed. Where the instrument is payable at a fixed period

after date, after sight, or after the happening of a specified event, the time of

payment is determined by excluding the day from which the time is to begin to

run and by including the date of payment.

Rev., s. 2236 ; 1899, c. 733, s. 86.

93. Rule where instrument is payable at bank. Where the instrument is

made payable at a l)ank it is equivalent to an order to the bank to pay the same
for the account of the principal debtor thereon.

Rev., s. 2237 : 1899. c. 733, s. 87.

94. What constitutes payment in due course. Payment is made in due course

when it is made at or after the maturity of the instrument to the holder thereof

in good faith and without notice that his title is defective.

Rev., s. 2238 ; 1899, c. 738, s. 88.

Art. 8. Notice of Dishonor

95. To whom notice of dishonor must be given. Except as herein other-

wise provided, when a negotiable instrument has been dishonored by nonaccep-

tance or nonpayment, notice of dishonor must be given to the drawer and to

each indorser, and any drawer or indorser to whom such notice is not given is

discharged.

Rev., s. 2239 ; 1899, c. 733, s. 89.

96. By whom notice given. The notice may be given by or on behalf of the

holder or by or on behalf of any party to the instrument who might be com-

pelled to pay to the holder, and who upon taking it up would have a right to

reimbursement from the party to whom notice is given.

Rev., s. 2240 ; 1899, e. 733, .s. 90.

97. Notice given by agent. Notice of dishonor may be given by an agent

either in his own name or in the name of any party entitled to give notice,

whether that party be his principal or not.

Rev., s. 2241 ; 1899. c. 733. s. 91.
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98. Effect of notice given on behalf of holder. Where notice is given by or

on behalf of the holder, it inures to the benefit of all subsequent holders and all

prior parties who have a right of recourse against the party to whom it is given.

Rev., s. 2242 : 1899, c. 733, s. 92.

99. Effect, where notice is given by party entitled thereto. Where notice is

given by or on behalf of a party entitled to give notice it inures to the benefit

of the holder and all parties subsequent to the party by whom notice is given.

Rev., s. 2243 : 1899. c. 733. s. 93.

100. When agent may give notice. Where the instrument has been dis-

honored in the hands of an agent he may either himself give notice to the par-

ties liable thereon or he may give notice to his principal. If he give notice to

his principal he must do so within the same time as if he were the holder, and
the principal upon the receipt of such notice has himself the same time for giv-

ing notice as if the agent had been an independent liolder.

Rev., s. 2244 ; 1899, c. 733, s. 94.

101. When notice sufficient. A written notice need not be signed and an

insufficient written notice may be supplemented and validated by verbal com-

munication. A misdescription of the instrument does not vitiate it unless the

party to whom the notice is given is in fact misled thereby.

Rev., s. 2245; 1899. c. 733, s. 9.5.

102. Form of notice. The notice may be in writing or merely oral and may
be given in any terms which sufficiently identify the instrument and indicate

that it has been dishonored by nonacceptance or nonpayment. It may in all

cases be given by delivering it personally or through the mails.

Rev., s. 2246 ; 1899, c. 733, s. 9G.

103. To whom notice may be given. Notice of dishonor may be given either

to the party himself or to his agent in that behalf.

Rev., s. 2247 ; 1899, c. 733, s. 97.

104. Notice when party is dead. When any party is dead and his death is

known to the party giving notice, the notice must be given to a personal repre-

sentative if there be one, and if with reasonable diligence he can be found. If

there is no personal representative, notice may be sent to the last residence or

last place of business of the deceased.

Rev., s. 2248; 1899, c. 733, s. 98.

105. Notice to partners. When the parties to be notified are partners, notice

to any one partner is notice to the firm even though there has been a dissolution.

Rev., s. 2249 ; 1899, c. 733, s. 99.

106. Notice to persons jointly liable. Notice to joint parties who are not

partners must be given to each of them unless one of them has authority to

receive such notice for the ethers.

Rev., s. 2250 ; 1899. c. 733. s. 100.

107. Notice to bankrupt. Where a party has been adjudged a bankrupt or

an insolvent or has made an assignment for the benefit of his creditors, notice

may be given either to the party himself or to his trustee or assignee.

Rev. s. 2251 ; 1899, c. 733, s. 101.
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108. Time within which notice must be given. Notice may be given as soon

as the instrument is dishonored, and, unless delay is excused as hereinafter

provided, iQust be given within the times fixed by this chapter.

Rev., s. 2252 ; 1899, c. 733, s. 102.

109. Notice where parties reside in the same place. When the person giving

and the person to receive notice reside in same place notice must be given within

the following times: (1) If given at the place of business of the person to receive

notice it must be given before the close of business hours on the day following

;

(2) if given at his residence it must be given before the usual hours of rest on

the day following; (3) if sent by mail it must be deposited in the postoffice in

time to reach him in the usual course on the day following

:

Rev., s. 2253 ; 1899, c. 733, s. 103.

110. Notice where parties reside in different places. Where the person giv-

ing and the person to receive notice reside in different places the notice must be

given within the following times : (1) If sent by mail it must be deposited in the

postoffice in time to go by mail the day following the day of dishonor, or if there

be no mail at a convenient hour on that day, by the next mail thereafter; (2) if

given otherwise than through the postoffice, then within the time that notice

would have been received in due course of mail if it had been deposited in the

postoffice within the time specified in the last subdivision.

Rev., s. 2254; 1899, c. 733, s. 104.

111. When sender deemed to have given due notice. Where notice of dis-

honor is duly addressed and deposited in the postoffice the sender is deemed to

have given due notice, notwithstanding any miscarriage in the mails.

Rev., s. 2255: 1899, c. 733. s. 105.

112. What constitutes deposit in postoffice. Notice is deemed to have been

deposited in the postoffice when deposited in any branch postoffice or in any
letter-box under the control of the postoffice department.

Rev.. .^. 22.56; 189^), o. 733, s. 106.

113. Time of notice to antecedent parties. Wliere a party receives notice

of dishonor he has, after the receipt of such notice, the same time for giving

notice to antecedent parties that the holder has after the dishonor.

Rev., s. 2257; 1899. e. 733. s. 107.

114. Where notice must be sent. AVhere a party has added an address to

his signature, notice of dishonor must be sent to that address ; but if he has not

given such address, then the notice must be sent as follows: (1) Either to the

postoffice nearest to his place of residence or to the postoffice where he is accus-

tomed to receive his letters; or (2) if he lives in one place and has his place

of business in another, notice may be sent to either place; or (3) if he be sojourn-

ing in another place notice may be sent to the place where he is sojourning.

But where the notice is actiially received by the party within the time specified

in this chapter it will be sufficient, though not sent in accordance with require-

ments of this section.

Rev., .s. 22.58; 1899. c. 7.33. s. 108.
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115. Waiver of notice. Notice of dishonor may be waived either before the

time of giving notice has arrived or after the omission to give due notice, and
the waiver may be express or implied.

Rev., s. 2259 ; 1899, c. 733, s. 109.

116. Who affected by waiver. Where the waiver is embodied in the iiistrn-

ment itself it is binding upon all parties, but where it is written above the signa-

ture of an indorser it binds him only.

Rev., s. 2260; 1899. c. 733, s. 110.

117. Waiver of protest. A waiver of protest, whether in the case of a for-

eign bill of exchange or other negotiable instrument, is deemed to be a waiver

not only of a formal protest but also of a presentment and notice of dishonor.

Rev., s. 2261 ; 1899, c. 733, s. 111.

118. When notice is dispensed with. Notice of dishonor is dispensed with

when, after the exercise of reasonable diligence, it cannot be given to or does

not reach the parties sought to be charged.

Rev., s. 2262; 1899, c. 733, s. 112.

119. Delay in giving notice. Delay in giving notice of dishonor is exciised

when the delay is caused by circumstances beyond the control of the holder and
not imputable to his default, misconduct or negligence. When the cause of

delay ceases to operate, notice must be given with reasonable diligence.

Rev., s. 2263; 1899, c. 7.33, s. 113.

120. When notice need not be given to drawer. Notice of dishonor is not

required to be given to the drawer in either of the following cases: (1) Where
the drawer and the drawee are the same person; (2) where the drawee is a

fictitious person or a person not having capacity to contract; (3) where the

drawer is the person to whom the instrument is presented for payment; (4)

where the drawer has no right to expect or require that the drawee or acceptor

will honor the instrument; (5) where the drawer has countermanded payment.

Rev., s, 2264; 1899, c. 733, s. 114.

121. When notice need not be given to indorser. Notice of dishonor is not

required to be given to an indorser in either of the following cases; (1) Where
the drawee is a fictitious person or a person not having capacity to contract and
the indorser was aware of the fact at the time he indorsed the instrument; (2)

where the indorser is the person to whom the instrument is presented for pay-

ment; (3) where the instrument was made or accepted for his accommodation.

Rev., s. 2265; 1899. c. 7.33, s. 115.

122. Notice of nonpayment where acceptance refused. Where du^e notice of

dishonor by nonacceptance has been given, notice of a subsequent dishonor by
nonpayment is not necessary unless in the meantime the instrument has been

accepted.

Rev., s. 2266; 1899, c. 733, s. 116.

123. Effect of omission to give notice of nonacceptance. An omission to

give notice of dishonor by nonacceptance does not prejudice the rights of a

holder in due course subsequent to the omission.

Rev., s. 2267; 1899, e. 733, s. 117.
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124. When protest need not be made; when it must be made. Where any
negotiable instrument has been dishonored it may be protested for nonaccept-

ance or nonpayment as the case may be, but protest is not required in the ease

of foreign bills of exchange.

Rev., s. 226S: 1S99, c. 733. s. 118.

Art. 9. Discharge

125. How instrument discharged. A negotiable instrument is discharged

(1) by payment in due course by or on behalf of the principal debtor; (2)

by payment in due course by the party accommodated, where the instrument is

made or accepted for accommodation; (3) by the intentional cancellation thereof

by the holder; (4) by any other act which will discharge a simple contract for

the payment of money; (5) when the principal debtor becomes the holder of the

instrument at or after maturity in his own right.

Kcv., s. 22()!l: 1S99. c. 73.3, s. 119.

126. Discharge of person secondarily liable. A person secondarily liable

on the instrument is discharged (1) by any act which discharges the instrument;

(2) by the intentional cancellation of his signature by the holder; (3) by the

discharge of a prior party; (4) by a valid tender of payment made by a prior

party; (5) by a release of the principal debtor, unless the holder's right of

recourse against the party secondarily liable is expressly reserved; (6) by any
agreement binding upon the holder to extend the time of payment or to post-

pone the holder's right to enforce the instrument, unless made with the assent

of the party secondarily liable or unless the right of recourse against such party

is expressly reserved.

Rev., s. 2270; 1S99, c. 733, s. 120.

127. Right of party paying instrument. When the instrument is paid by

a party secondarily liable thereon it is not discharged ; but the party so paying

it is remitted to his former rights as regards all prior parties, and he may strike

out his own and all subsequent indorsements, and again negotiate the instru-

ment, except (1) where it is payable to the order of the third person and has

been paid by the drawer; and (2) where it was made or accepted for accommo-
dation and has been paid by the party accommodated.

Rev., s. 2271; 1S99. e. 7.33. s. 121.

128. Renunciation by holder. The holder may expressly renounce his rights

against any party to the instrument before, at or after its maturity. An abso-

lute and unconditional renunciation of his rights against the principal debtor

made at or after the maturity of the instrument discharges the instrument. But
a renunciation does not affect the rights of a holder in due course without notice.

A renunciation must be in writing, unless the instrument is delivered up to the

person primarily liable thereon.

Rev., s. 2272: 1899. c. 7.33. s. 122.

129. Unintentional cancellation; burden of proof. A cancellation made unin-

tentionally or under a mistake or without the authority of the holder is inopera-

tive, but where an instnnnent or any signature thereon appears to have been
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canceled the burden of proof lies on the party who alleges that the cancellation

was made unintentionally or under a mistake or without authority.

Ker., s. 2273; 1899, c. 733, s. 128.

130. Effect of alteration of instrument. Where a negotiable instrument is

materially altered without the assent of all parties liable thereon, it is avoided

except as against a party who has himself made, authorized or assented to the

alteration and subsequent indorsers. But when an instrument has been mate-

rially altered and is in the hands of a holder in due course not a party to the

alteration he may enforce payment thereof according to its original tenor.

Rev., s. 2274: 1899. c. 738, s. 124.

131. What constitutes a material alteration. Any alteration which changes

(1) the date; (2) the sum payable either for principal or interest; (3) the time

or place of payment; (4) the number or the relation of the parties; (5) the

medium or currency in which payment is to be made ; or which adds a place of

payment where no place of payment is specified, or any other change or addi-

tion which alters the effect of the instrument in any respect, is a material

alteration.

Rev., s. 2275; 1899, c. 733, s. 125.

Aet. 10. Bills of Exchange

132. Bill of exchange defined. A bill of exchange is an unconditional order

in writing, addressed by one person to another, signed by the person giving it,

requiring the person to whom it is addressed to pay on demand or at a fixed or

determinable future time a sum certain in money to order or to bearer.

Rev., s. 2276; 1899, c. 733, s. 120.

133. Bill not an assignment of funds in hands of drawee. A bill of itself

does not operate as an assignment of the funds in the hands of the drawee avail-

able for the payment thereof, and the drawee is not liable on the bill unless and

until he accepts the same.

Rev., s. 2277; 1899, c. 7.83. 8. 127.

134. Bill addressed to more than one drawee. A bill may be addressed to

two or more drawees jointly, whether they are partners or not, but not to two
or more drawees in the alternative or in succession.

Rev., s. 2278; 1899, c. 733, s. 128.

135. Inland and foreign bills of exchange. An inland bill of exchange is

a bill which is or on its face purports to be both drawn and payable within this

state. Any other bill is a foreign bill. Unless the contrary appears on the face

of the bill the holder may treat it as an inland bill.

Rev., s. 2279; 1899, c. 7.33, s. 129.

136. When bill may be treated as promissory note. Where in a bill drawer

and drawee are the same person, or where the drawee is a fictitious person or a

person not having capacity to contract, the holder may treat the instrument at

his option, either as a bill of exchange or a promissory note.

Rev., s. 2280; 1899, e. 733, s. 130.
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137. Referee in case of need. The drawer of a bill and any endorser may
insert thereon the name of a person to whom the holder may resort in case of

need : that is to say, in case the bill is dishonored by nonacceptance or nonpay-

ment. Such person is called the referee in case of need. It is in the option of

the holder to resort to the referee in case of need or not, as he may see fit.

Rev., s. 2281; 1899, c. 733, s. 131.

Art. 11. Acceptance

138. Acceptance defined; how made. The acceptance of a bill is the signifi-

cation by the drawee of his assent to the order of the drawer. The acceptance

must be in writing and signed by the drawer. It must not express that the

drawee will perform his promise by any other means than the payment of money.

Rev., s. 2282; 1899, c. 733, s. 132.

139. Holder entitled to acceptance on face of bill. The holder of a bill pre-

senting the same for acceptance may require that the acceptance be written on

the bill, and if such request is refused, may treat the bill as dishonored.

Rev., s. 2283; 1899, c. 733. s. 133.

140. Acceptance by separate instrument. Where an acceptance is written

on a paper other than the bill itself it does not bind the acceptor except in favor

of a person to whom it is shown and who, on the faith thereof, receives the bill

for value.

Rev., s. 2284; 1899, c. 733, s. 134.

141. When promise to accept equivalent to acceptance. An unconditional

promise in writing to accept a bill before it is drawn is deemed an actual accept-

ance in favor of every person who, upon the faith thereof, receives the bill for

value.

Rev., s. 2285; 1899. e. 7;«, s. l.^'").

142. Time allowed drawee to accept. The drawee is allowed twenty-four hours

after presentment in which to decide whether or not he will accept the bill, but

the acceptance, if given, dates as of the day of presentation.

Rev., s. 2286; 1899, c. 733. s. 136.

143. Liability of drawee retaining or destroying bill. Where a drawee to

wliom a bill is delivered for acceptance destroys the same or refuses within

twenty-four hours after such delivery, or within such other period as the holder

maj^ allow, to return the bill accepted or nonaccepted to the holder, he will be

deemed to have accepted the same.

Rev., s. 2287; 1899, c. 733, s. 137.

144. Acceptance of incomplete bill. A bill may be accepted before it has

been signed by the drawer or wliile otherwise incomplete, or when it is overdue,

or after it has been dishonored by a previous refusal to accept, or by nonpay-

ment. But when a bill payable after sight is dishonored by nonacceptance and
the drawee subsequently accepts it, the holder, in the absence of any different

agreement, is entitled to have the bill accepted as of the date of the first pre-

sentment.

Rev., s. 2288; 1899, c. 733, s. 138.
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145. Kinds of acceptances. An acceptance is either general or qualified. A
general acceptance assents without qualification to the order of the drawer.

A qualified acceptance in express terms varies the effect of the bill as drawn.

Rev., s. 2289; 1899, c. 7.33, s. 139.

146. What constitutes a general acceptance. An acceptance to pay at a par-

ticular place is a general acceptance unless it expressly states that the bill is

to be paid there only and not elsewhere.

Rev., s. 2290; 1899, c. 733, s. 140.

147. What constitutes a qualified acceptance. An acceptance is qualified

which is (1) conditional; that is to say, which makes payment by the acceptor

dependent on the fulfillment of a condition therein stated; (2) partial; that is

to say, an acceptance to pay part only of the amount for which the bill is drawn

;

(3) local; that is to say, an acceptance to pay only at a particular place; (4)

qualified as to time; (5) the acceptance of some one or more of the drawees, but

not of all.

Rev., s. 2291; 1899, c. 733, s. 141.

148. Rights of parties as to qualified acceptance. The holder may refuse to

take a qualified acceptance, and if he does not obtain an unqualified acceptance

he may treat the bill as dishonored by nonacceptance. When a qualified accept-

ance is taken the drawer and endorsers are discharged from liability on the bill

unless they have expressly or impliedly authorized the holder to take a qualified

acceptance or subsequently assent thereto. When the drawer or an indorser

receives notice of a qualified acceptance he must, within a reasonable time,

express his dissent to the holder or he will be deemed to have assented therto.

Rev., s. 2292; 1899, c. 7.33. s. 142..

Art. 12. Presentment for Acceptance

149. When presentment for acceptance must be made. Presentment for

acceptance must be made (1) where the bill is payable after sight, or in any
other case where presentment for acceptance is necessary in order to fix the

maturity of the instrument; or (2) where the bill expressly stipulates that it

shall be presented for acceptance; or (3) where the bill is drawn payable else-

where than at the residence or place of business of the drawee. In no other case

is presentment for acceptance necessary in order to render any party to the bill

liable.

Rev., s. 2293; 1899, c. 733, s. 143.

150. Failure to present in reasonable time discharges drawee and indorsers.

Except as herein otherwise provided the holder of a bill which is required by
the next preceding section to be presented for acceptance must either present it

for acceptance or negotiate it within a reasonable time. If he fail to do so the

drawee and all indorsers are discharged.

Rev., s. 2294; 1899, c. 733, s. 144.

151. How presentment made. Presentment for acceptance must be made
by or on behalf of the holder, at a reasonable hour on a business day and before

the bill is overdue, to the drawee or some person authorized to accept or refuse
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acceptance on his behalf; and (1) where a bill is addressed to two or more
drawees who are not partners, presentment must be made to them all unless one

has authority to accept or refuse acceptance for all, in which case presentment

may be made to him only; (2) where the drawee is dead presentment may be

made to his personal representative; (3) where the drawee has been adjiidged

a bankrupt or an insolvent or has made an assignment for the benefit of credi-

tors presentment may be made to him or to his trustee or assignee.

Rev., s. 2295; 1899, c. 733, s. 145.

152. On what days presentment may be made. A bill may be presented for

acceptance on any day on which negotiable instruments may be presented for

payment under the provisions of this chapter.

Rev., s. 2296 ; 1899, c. 733. s. 146 ; 1909. c. 800, s. 1.

153. Presentment where time is insufficient. AVhere tlie holder of a bill

drawn payable elsewhere than at the place of business or the residence of the

drawee has not time with the exercise of reasonable diligence to present the bill

for acceptance before presenting it for payment on the day that it falls due, the

delay caiised by presenting the bill for acceptance before presenting it for pay-

ment is excused and does not discharge the drawers and indorsers.

Rev., s. 2297; 1899. c. 7.33, s. 147.

154. Where presentment is excused. Presentment for acceptance is excused

and a bill may be treated as dishonored by nonaeceptance in either of the fol-

lowing cases: (1) Where the drawee is dead or has absconded or is a fictitious

person or a person not having capacity to contract by bill; (2) where after the

exercise of reasonable diligence presentment cannot be made; (3) where, although

presentment has been irregular, acceptance has been refused on some ground.

Rev., s. 2298; 1899, c. 733. s. 148.

155. When dishonored by nonaeceptance. A bill is dishonored by nonae-

ceptance (1) when it is duly presented for acceptance and such an acceptance

as is prescribed in this chapter is refused or cannot be obtained; or (2) when a

presentment for acceptance is executed and the bill is not accepted.

Rev., s. 2299; 1899, c. 7.33, s. 149.

156. Duty of holder, where bill not accepted. Where a bill is duly presented

for acceptance and is not accepted within the prescribed time, the person pre-

senting it must treat the bill as dishonored by nonaeceptance or he loses the right

of recourse against the drawer and indorsers.

Rev., s. 2.300; 1899. c. 733, s. 150.

157. Rights of holder, where bill not accepted. When a bill is dishonored

by nonaeceptance an immediate right of recourse against the drawers and indors-

ers accrues to the holder and no presentment for payment is necessary.

Rev., s. 2301: 1899, o. 733, s. 151.

Ai;t. 13. Protest

158. In what cases protest necessary. Where a foreign bill appearing on

its face to be such is dishonored by nonaeceptance, it must be duly protested for
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nonacceptance, and where such a bill which had not previously been dishonored

by nonacceptance is dishonored by nonpayment it must be duly protested for

nonpayment. If it is not so protested the drawer and indorsers are discharged.

Where a bill does not appear on its face to be a foreign bill protest in case of

dishonor is unnecessary.

Rev., s. 2802: 1S09, o. 733. s. 152.

159. How protest made. The protest must be annexed to the bill or must
contain a copy thereof and must be under the hand and seal of the notary mak-
ing it, and must specify (1) the time and place of presentment; (2) the fact

that presentment was made and the manner thereof; (3) the cause or reason for

protesting the bill; (4) the demand made and the answer given, if any, or the

fact that the drawee or acceptor could not be found.

Rev., s. 2303; 1899, c. 7.33. s. 1.53.

160. By whom protest made. Protest may be made by (1) a notary public;

or (2) by any respectable resident of the place where the bill is dishonored, in

the presence of two or more credible witnesses.

Rev., s. 2304; 1S99, c. 733, s. 154.

161. When protest to be made. When a bill is protested, such protest must
be made on the day of its dishonor, unless delay is excused as herein provided.

When a bill has been duly noted the protest may be subsequently extended as

of the date of the noting.

Rev., s. 2305; 1<899, c. 733. s. 155.

162. Where protest made. A bill must be protested at the place where it is

dishonored, except that when a bill drawn payable at the place of business or

residence of some person other than the drawee has been dishonored by nonac-

ceptance it must be protested for nonpayment at the place where it is expressed

to be payable, and no further presentment for payment to or demand on the

drawee is necessary.

Rev., s. 2.306; 1899, c. 7.33, s. 15G.

163. Protest both for nonacceptance and nonpayment. A bill which has

been protested for nonacceptance may be subsequently protested for nonpay-

ment.

Rev., s. 2307: 1899, c. 7.33, s. 157.

164. Protest before maturity, where acceptor insolvent. Where the acceptor

has been adjudged a bankrupt or an insolvent or has made an assignment for the

benefit of creditors before the bill matures, the holder may cause the bill to be

protested for better security against the drawer and indorsers.

Rev., s. 2.308; 1899, c. 7-33, s. 158.

165. When protest dispensed with. Protest is dispensed with by any cir-

cumstances which would dispense with notice of dishonor. Delay in noting or

or protesting is excused when delay is caused by circumstances beyond the control

of the holder and not imputable to his default, misconduct or negligence. AVhen

the cause of delay ceases to operate the bill must be noted or protested with

reasonable diligence.

Rev., s. 2309; 1899, c. 733, s. 159.
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166. Protest where bill is lost. Where a bill is lost or destroyed or is wrongly

detained from the person entitled to hold it, protest may be made on a copy or

written particulars thereof.

Rev., s. 2310; 1899. c. 733, s. 160.

Art. 14. Acceptance for Honor

167. When bill may be accepted for honor. Where a bill of exchange has

been protested for dishonor by nonaceeptance or protested for better security,

and is not overdue, any person not being a party already liable thereon may,

with the consent of the holder, intervene and accept the bill supra protest for

the honor of any party liable thereon or for the honor of the person for whose

account the bill is drawn. The acceptance for honor may be part only of the

sum for which the bill is drawn, and where there has been an acceptance for

honor for one party there may be a further acceptance by a different person for

the honor of another party.

Rev., s. 2311 : 1899. c. 783, s. 161.

168. How acceptance for honor made. An acceptance for honor supra pro-

test must be in writing and indicate that it is an acceptance for honor, and must

be signed by the acceptor for honor.

Rev., s. 2312; 1899, c. 733. s. 162.

169. When deemed an acceptance for honor of drawer. Where an accept-

ance for honor does not expressly state for whose honor it is made, it is deemed

to be an acceptance for the honor of the drawer.

Rev., s. 2313; 1899, c. 733, s. 163.

170. Liability of acceptor for honor. The acceptor for honor is liable to the

holder and to all parties to the bill subsequent to the party for whose honor he

has accepted.

Rev., s. 2.314; 1899. c. 733, s. 164.

171. Agreement of acceptor for honor. The acceptor for honor by such

acceptance engages that he will on due presentment pay the bill according to

the terms of his acceptance, provided it shall not have been paid by the drawee

;

and provided also, that it shall have been duly presented for payment and pro-

tested for nonpayment and notice of dishonor given to him.

Rev., s. 2315; 1899, c. 7.33, s. 165.

172. Maturity of bill payable after sight accepted for honor. Where a bill

payable after sight is accepted for honor its maturity is calculated from the

date of the noting for nonaceeptance and not from the date of the acceptance

for honor.

Rev., s. 2316; 1899, c. 7.33. s. 166.

173. Protest of bill accepted for honor. Where a dishonored bill has been

accepted for honor supra protest or contains a reference in case of need, it must

be protested for nonpayment before it is presented for payment to the acceptor

for honor or referee in case of need.

Rev., s. 2317; 1899. c. 733. s. 167.
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174. How presentment for payment to acceptor for honor made. Present-

ment for payment to the acceptor for honor must be made as follows: (1) If

it is to be presented in the place where the protest for nonpayment was made
it must be presented not later than the day following its maturity; (2) if it is

to be presented in some other place than the place where it was protested, then

it must be forwarded within the time in this chapter specified.

Rev., s. 2318; 1899, c. 733, s. 1G8.

175. When delay in making presentment excused. The provisions of sec-

tion 86 apply where there is delay in making presentment to the acceptor for

honor or referee in case of need.

Rev., s. 2319; 1899, c. 733, s. 169.

176. Dishonor of bill by acceptor for honor. When the bill is dishonored by
the acceptor for honor it must be protested for nonpayment by him.

Rev., s. 2320; 1899, c. 733. s. 170.

Art. 15. Payjient for Hoxoe

177. Who may make payment for honor. Where a bill has been protested for

nonpayment any person may intervene and pay it supra protest for the honor of

any person liable thereon or for the honor of the person for whose account it was

drawn.

Rev., s. 2.321; 1899, c. 7.3.3. s. 171.

178. How payment for honor must be made. The payment for honor supra

protest in order to operate as such and not as a mere voluntary payment must be

attested by a notarial act of honor, which may be appended to the protest or

form an extension to it.

Rev., s. 2322: 1899. e. 733, s. 172.

179. Declaration before payment for honor. The notarial act of honor must
be founded on a declaration made by the payer for honor or by his agent in that

behalf declaring his intention to pay the bill for honor and for whose honor he

pays.

Rev., s. 2323: 1899. c. 733, s. 173.

180. Preference of parties offering to pay for honor. Where two or more
persons offer to pay a bill for the honor of different parties the person whose
payment will discharge most parties to the bill is to be given the preference.

Rev., s. 2.324: 1899, c. 7.33. s. 174.

181. Effect on subsequent parties, where bill is paid for honor. Where a bill

has been paid for honor all parties subsequent to the party for whose honor it

is paid are discharged, but the payer for honor is subrogated for and succeeds

to both the rights and duties of the holder as regards the party for whose honor
he pays and all parties liable to the latter.

Rev., s. 2.325: 1899. c. 733. s. 175.

182. Where holder refuses to receive payment supra protest. Where the

holder of a bill refuses to receive payment supra protest he loses his right of

recourse against any party who would have been discharged by such payment.

Rev., s. 2326; 1899, c. 733, s. 176.
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183. Rights of payer for honor. The payer for honor on paying to the holder

the amount of the bill and the notarial expenses incidental to its dishonor is

entitled to receive both the bill itself and the protest.

Rev., s. 2327; 1899. c. 7.33, s. 177.

Art. 16. Bills in a Set

184. Bills in a set constitute one bill. Where a bill is drawn in a set, each

part of the set being numbered and containing a reference to the other parts, the

whole of the parts constitute one bill.

Rev., s. 2.328: 1899, c. 7.33. s. 178.

185. Rights of holders, where different parts are negotiated. Where two
or more parts of a set are negotiated to different holders in due course the holder

whose title first accrues is, as between such holders, the true owner of the bill.

But nothing in this section affects the rights of a person who in due course accepts

or pays the part first presented to him.

Rev., s. 2329; 1809, c. 7.33. s. 179.

186. Liability of holder who indorses two or more parts of a set to different

persons. Where the holder of a set indorses two or more parts to different per-

sons he is liable on every such part, and every indorser subsequent to him is

liable on the part he has himself indorsed as if such parts were separate bills.

Rev., s. 2.320; 1899. e. 7.33. s. 180.

187. Acceptance of bills drawn in sets. The acceptance may be written on

any part and it must be written on one part only. If the drawee accepts more

than one part and such accepted parts are negotiated to different holders in due

course he is liable on every such part as if it were a separate bill.

Rev., s. 2331; 1899. c. 733. s. 181.

188. Payment by acceptor of bills drawn in sets. When the acceptor of a

bill drawn in a set pays it without requiring the part bearing his acceptance to

be delivered up to him, and that part at maturity is outstanding in the hands of

a holder in due course, he is liable to the holder thereon.

Rev., s. 2.3.32; 1899, c. 733, s. 182.

189. Effect of discharging one of a set. Except as herein otherwise provided

where any one part of a bill drawn in a set is discharged by payment or other-

wise the whole bill is discharged.

Rev., s. 2.3.33; 1899, e. 733. s. 183.

Art. 17. Promissory ISTotes and Checks

190. Negotiable promissory note defined. A negotiable promissory note within

the meaning of this chapter is an unconditional promise in writing made by one

person to another, signed by the maker, engaging to pay on demand or at a fixed

or determinable future time a sum certain in money to order or to bearer. Where
a note is drawn to the maker's own order it is not complete until indorsed by him.

Rev., s. 2.334; 1899, c. 733, s. 184.
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191. Check defined. A check is a bill of exchange drawn on a bank payable

on demand. Except as herein otherwise provided the provisions of this chapter

are applicable to a bill of exchange payable on demand apply to a check.

Rev., s. 23.35; 1899. c. 7.33. s. 1S5.

192. Within what time a check must be presented. A check must be pre-

sented for payment within a reasonable time after its issue or the drawer will be

discharged from liability thereon to the extent of the loss caused by the delay.

Rev., s. 2.336; 1899, c. 7.33, s. 186.

193. Effect of certification of check. Where a check is certified by the bank
on which it is drawn the certification is equivalent to an acceptance.

Rev., s. 2397; 1899, c. 733, s. 187.

194. Effect, where holder of check procures it to be certified. Where the

holder of a check procures it to be accepted or certified the drawer and all indors-

ers are discharged from liability thereon.

Rev., s. 233S; 1899, c. 733, s. 188.

195. Check not assignment of funds. A check of itself does not operate

as an assignment of any part of the funds to the credit of the drawer with the

bank, and the bank is not liable to the holder unless and until it accepts or

certifies the check.

Rev., s. 2339; 1899, c. 733, s. 189.
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CHAPTER 59

NOTARIES

1. Appointment and commission ; term of office.

2. To qualify before clerk : record of qualification.

3. Clerks notaries ex otticio ; may certify own seals.

4. Powers of notaries.

5. May exercise powers in any county.
6. Expiration of commission to be stated after si.2nature.

7. Notarial seal.

1. Appointment and commission; term of office. The governor may, from
time to time, at his discretion, appoint one or more fit persons in every county to

act as notaries public, and shall issue to each a commission. They shall hold

their office for two years from and after the date of their appointment.

Rev., ss. 2.347, 2348; Code, ss. 3304, 3805.

2. To qualify before clerk; record of qualification. Upon exhibiting their

commission to the clerk of the superior court of the county in which they are to

act, the notaries shall be duly qualified by taking before said clerk an oath of

office, and the oaths prescribed for officers. A certificate of the commission

shall be deposited with the clerk and filed among the records, and he shall note

on his minutes the qualifications of the notary public.

Rev., ss. 2347. 2.348; Code, ss. 3304, 3305.

3. Clerks notaries ex oflScio; may certify own seals. The clerks of the supe-

rior court may act as notaries public, in their several counties, by virtue of their

office as clerks, and may certify their notarial acts under the seals of their

respective courts.

Rev., s. 2.349; Code. s. 3.306: R. C. c. 75, s. 3; 183-3, c. 7, ss. 1, 2.

4. Powers of notaries. Notaries public, in and out of the state, have power
to take and certify the acknowledgment or proof of powers of attorney, mort-

gages, deeds and other instruments of writing, to take depositions and to admin-

ister oaths and affirmations in matters incident or belonging to the duties of

their office, and to take affidavits to be used before a court, judge or other officer,

within the state, and have power to take the privy examination of femes covert.

Rev., s. 2.3.50: Code, s. .3307: 186(3. c. 30; 1879, c. 128.

5. May exercise powers in any county. Notaries public have full power and
authority to perform the functions of their office in any and all counties of the

state, and full faith and credit shall be given to any of their official acts where-

soever the same shall be made and done.

R(-v.. s. 2:551 : 1S!)1, c. 248.

6. Expiration of commission to be stated after signature. Notaries public

shall state after each official signature by them the date of the expiration of

their commissions; but the failure to do so shall not thereby invalidate their

official acts.

Rev., s. 2.351a.

7. Notarial seal. Official acts by notaries public shall be attested by their

notarial seals.

Rev., s. 2352. 844



CHAPTER 60

OATHS
Aet. 1. General Provisions.

1. Oaths to be administerecl with solemnity.

2. Administration of oath upon the gospels.

3. Administration of oath with uplifted hand.
4. Afflrmation of Quakers and others.

5. Oath to support constitution of United States : all officers to take.

6. Oath or afflrmation to support state coustiution ; all officers to take.

7. When deputies may administer.
8. Administration by certain officers.

9. When county surveyors may administer oaths.

10. Certain oaths validated.

Art. 2. Forms of Official and Other Oaths.

11. Oaths of sundry persons ; forms.

Art. 1. General Provisions

1. Oaths to be administered with solemnity. Whereas, lawful oaths for the

discovery of truth and establishing right are necessary and highly conducive to

the important end of good government ; and being most solemn appeals to

Almighty God, as the omniscient witness of truth and the just and omnipotent

avenger of falsehood, such oaths, therefore, ought to be taken and administered

with the utmost solemnity.

Rev., s. 2353 ; R. C, c. 76. s. 1 : 1777, c. 108, s. 2.

2. Administration of oath upon the Gospels. Judges and justices of the peace,

and other persons who may be empowered to administer oaths, shall (except in

the eases in this chapter excepted) require the party sworn, to lay his hand upon
the Holy Evangelists of Almighty God, in token of his engagement to speak the

truth, as he hopes to be saved in the way and method of salvation pointed out in

that blessed volume; and in further token, that, if he should swerve from the

truth, he may be justly deprived of all the blessings of the Gospel, and made
liable to that vengeance which he has imprecated on his own head ; and lie sliall

kiss the Holy Gospel, as a seal of confirmation to the said engagements.

Rev., s. 2354 ; Code. s. -330!) ; R. C, c. 7G, s. 1 ; 1777. c. 108, s. 2.

3. Administration of oath with uplifted hand. When the person to be sworn
shall be conscientiously scrupulous of taking a book oath in manner aforesaid,

he shall be excused from laying hands upon, or touching the Holy Gospel ; and
the oath required shall be administered in the following manner, namely : He
shall stand with his right hand lifted up towards heaven, in token of his solemn

appeal to the Supreme God, and also, in token that if he should swerve from the

truth he would draw down the vengeance of heaven upon his head, and shall

introduce the intended oath with these words, namely :

I, A. B., do appeal to God, as a witness of the truth and the avenger of falsehood, as I

shall answer the same at the great day of judgment, when the secrets of all hearts shall

be known (etc., as the words of the oath may be).

Rev., s. 2355 ; Code, s. 3310 ; R. C, c. 76. s. 2 ; 1777, e. 108, s. 3.
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4. Affirmation of Quakers and others. The solemn affirmation of Qnakers,

Moravians, Dunkers and Mennonites, made in the manner heretofore used and
accustomed, shall be admitted as evidence in all civil and criminal actions ; and
in all cases where they are required to take an oath to support the constitution of

the state, or of the United States, or an oath of office, they shall make their sol-

emn affirmation in the words of the oath beginning after the word '

' swear
'

'

;

which affirmation shall be effectual to all intents and purposes.

Rev., s. 2356 ; Code, s. .3.311 ; R. C. c. 76. s. 3 : 1777. c. 108, s. 4 : 1777. c. 115, s. 42 ; 1819,

c. 1019: 1821. c. 1112.

5. Oath to support constitution of United States; all officers to take. All

members of the general assembly, and all officers who shall be elected or ap-

pointed to any office of trust or profit within the state, shall, agreeably to act of

congress, take the following oath or affirmation

:

I, A. B.. do solemnly swear (or iiftirm. as the case may be) that I will support the
constitution of the United States ; so help me, God.

Which oath shall be taken before they enter upon the execution of the duties

of the office.

• Rev., s. 2357; Code. s. .3313; R. C. c. 76, s. 5; 1791, c. .342, s. 2.

6. Oath or affirmation to support state constitution; all officers to take.

Every member of the general assembly, and every person who shall be chosen or

appointed to hold any office of trust or profit in the state, shall, before taking his

seat or entering upon the execution of the office, take and subscribe the following

oath or affirmation

:

I, A. B., do solemnly and .sincerely swear (or aflirm) that I will be faithful and bear
true allegiance to the state of North Carolina, and to the constitutional powers and
authorities which are or may be established for the government thereof; and that I will

endeavor to support, maintain and defend the constitution of said state, not inconsistent

with the constitution of the United States, to the best of my knowledge and ability; so

help me, God.

Where such person shall be of the people called Quakers, Moravians, Mennon-
ites or Dunkers, he shall take and subscribe the following affirmation

:

I, A. B., do solemnly and sincerely declare and affirm that I will truly and faithfully

demean myself as a peaceful citizen of North Carolina ; that I will be subject to the powers
and authorities that are or may be established for the good government thereof, not incon-

sistent with the constitution of the state and constitution of the United States, either

by yielding an active or passive obedience thereto, and that I will not abet or join the
enemies of tlie state, by any means, in any conspiracy wliatever, against the state ; that I

will disclose and malce known to the legislative, executive or judicial powers of the state

all treasonable conspiracies which I .shall know to be made or intended against the state.

Rev., s. 2358 ; Code, s. .3312 ; R. C, c. 76, s. 4 ; 1781, c. 342, s. 1.

7. When deputies may administer. In all cases where any civil officer, in

the discharge of his duties, is permitted by the law to administer an oath, the

deputy of such officer, when discharging such duties, shall have authority to

administer it, provided he is a sworn officer ; and the oath thus administered by
the deputy shall be as obligatory as if administered by the principal officer, and

shall be attended with the same penalties in case of false swearing.

Rev., s. 2359; Code, s. 3316; R. C. c. 76, s. 7; 18.36, c. 27, s. 2.
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8. Administration by certain officers. The chairman of the board of county

commissioners and the chairman of the board of education of the several coun-

ties may administer oaths in any matter or hearing before their respective boards.

Rev., s. 2.362 : 1S99. c. 89 : 1SS9, c. 529.

9. When county surveyors may administer oaths. The county surveyors of

the several counties are empowered to administer oaths to all such persons as

are required by law to be sworn in making partition of real estate, in laying oE
widows' dower, in establishing boundaries and in surveying vacant lands under

warrants.

Rev., s. 2.361; Code, s. .3314; 1881, c. 144.

10. Certain oaths validated. All oatlis and affidavits made prior to the first

day of March, nineteen hundred and fifteen, administered by authorized officers

to persons with uplifted hands be and the same are hereby validated and made
as legal and binding as if administered to persons laying hands on and kissing

the Holy Evangelists of Almighty God, whether said oaths and affidavits were

made by persons conscientiously scrupulous of taking a
'

' book oath
'

' or not, and
whether such oaths and affidavits were made in other respects in strict compli-

ance with section 2 of this chapter : Provided, that this section shall not affect the

rights of the parties in actions now pending nor in any manner aff'ect prosecutions

for perjury claimed to have been heretofore committed.

Rev., s. 2363 : 1899. c. .50 ; 191.5. c. 3.

Art. 2. Forms of Official and Other Oaths

11. Oaths of sundry persons; forms. The- oaths of office to be taken by the

several persons hereafter named, shall be in the words following the names of

said persons respectively:

ADMINISTRATOR

You swear (or affirm) that you believe A. B. died without leaving any last will and
testament ; that you will well and truly administer all and singular the goods and chattels,
I'ights and credits of the said A. B., and a true and perfect inventory thereof return accord-
ing to law ; and that all other duties appertaining to the charge reposed in you, you will

well and truly perform, according to law, and with your best skill and ability ; so help
you, God.

ATTORx\EY AT LAW
I, A. B.. do swear (or affirm) that I will truly and honestly demean myself in the

practice of an attorney, according to the best of my knowledge and ability ; so help me. God.

ATTORNEY GENERAL, STATE SOLICITORS AND COUNTY ATTORNEYS

I, A. B., do solemnly swear (or affirm) that I will well and truly serve the state of
North Carolina in the office of attorney general (solicitor for the state or attorney for the
state in the county of ) ; I will, in the execution of my office, endeavor to

have the criminal laws fairly and impartially administered, so far as in me lies, according
to the best of my knowledge and ability ; so help me, God.

AUDITOR

I, A. B., do solemnly swear (or affirm) that I will well and truly execute the trust
reposed in me as auditor, without favor or partiality, according to law, to the best of my
knowledge and ability ; so help me, God.
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BOOK DEBT OATH

You swear (or affirm) that the matter in dispute is a book account; that j'ou have no
means to prove the delivery of such articles, as you propose to prove by your own oath,
or any of them, but by yourself : and you further swear that the account rendered by you is

just and true ; and that you have given all just credits ; so help you, God.

BOOK DEBT OATH FOR ADMINISTRATOR

You. as executor or administrator of A. B., swear (or affirm) that you verily believe
this account to be just and true, and that there are no witnesses, to your knowledge, capable
of proving the delivery of the articles therein charged ; and that you found the book or
account so stated, and do not know of any other or further credit to be given than what
is therein given ; so help you. God.

CLERK OF THE SUPREME COURT

I. A. B.. do swear (or affirm) that, by myself or any other person, I neither have given,
nor will give, to any person whatsoever, any gratuity, gift, fee or reward, in consideration
of my appointment to the otfice of clerk of the supreme court of North Carolina ; nor have
I sold, or offered to sell, nor will I sell, or offer to sell, my interest in the said office ; I

also solemnly swear that I do not, directly or indirectly, hold any other lucrative office in

this state ; I do further swear that I will execute the office of clerk of the supreme court
without prejudice, favor, affection or partiality, to the best of my skill and ability; so
help me. God.

CLERK OF THE SUPERIOR COURT

I, A. B., do swear (or affirm) that, by myself or any other person. I neither have given,

nor will I give, to any person whatsoever, any gratuity, fee. gift or reward, in considera-
tion of my election or appointment to the office of clerk of the superior court for the county
of ; nor have I sold, or offered to sell, nor will I sell or offer to sell, my
interest in the said office ; I also solemnly swear that I do not. directly or indirectly, hold
any other lucrative office in the state ; and I do further swear that I will execute the office

of clerk of the superior court for the county of without prejudice, favor,

affection or partiality, to the best of my skill and ability ; so help me, God.

COMMISSIONERS ALLOTTING A YEAR'S PROVISIONS

You and each of you swear (or affirm) that you will lay off and allot to the petitioner a
year's provisions for herself and family, according to law, and with your best skill and
ability ; so help you. God.

COMMISSIONERS DIVIDING AND ALLOTTING REAL ESTATE

You and each of you swear (or affirm) that, in the partition of the real estate now about
to be made by you, you will do equal and impartial justice among the several claimants,
according to their several rights, and agreeably to law ; so help you, God.

COMMISSIONER OF WRECKS

I. A. B.. do solemnly swear (or affirm) that I will truly and faithfully discharge the
duties of a commissioner of wrecks, for the district of in the county of

, according to law; so help me, God.

CONSTABLE

I, A. B., do solemnly swear (or'affli-m) that I will well and truly serve the state of North
Carolina in the office of constable ; I will see and cause the peace of the state to be well
and truly preserved and kept, according to my power ; I will arrest all such persons, as in

my sight, shall ride or go armed offensively, or shall commit or make any riot, affray or
other breach of the peace ; I will do my best endeavor, upon complaint to me made, to

apprehend all felons and rioters or persons riotously assembled, and if any such offenders

shall make resistance with force, I will make hue and cry. and will pursue them according
to law, and will faithfully and without delay execute and return all lawful precepts to me
directed ; I will well and truly, according to my knowledge, power and ability, do and
execute all other things belonging to the office of constable, so long as I shall continue
in office ; so help me. God.
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COTTON WEIGHER E^OR PUBLIC

I, public weigher for the city of (or as tlie case may be),

do solemnly swear that I will justly, impartially and without any deduction, except as

may be allowed by law. weish all cotton that may be brought to me for that purpose, and
tender a true account thereof to the parties concerned, if required so to do; so help

me, God.

ENTRY-TAKER

I, A. B., do solemnly swear (or affirm) that I will well and impartially discharge the

several duties of the ottice of entry-taker for the county of according to law;
so help me, God.

EXECUTOR

You swear (or affirm) that you believe this writing to be and contain the last will and
testament of A. B., deceased ; and that you will well and truly execute the same by first

paying his debts and then his legacies, as far as the said estate shall extend or the law
shall charge you ; and that you will well and faithfully execute the office of an executor,

agreeably to the trust and confidence reposed in you, and according to law; so help you,

God.

FINANCE COMMITTEE

I, A. B.. do solemnly swear (or affirm) that I will diligently inquire into all matters
relating to the receipts and disbursements of county funds and a true report make, without
partiality ; so help me, God.

GRAND JURY—FOREMAN OF

You, as foreman of this grand inquest for the body of this county, shall diligently inquire
and true presentment make of all such matters and things as shall be given you in charge;
the state's counsel, your fellows' and your own you shall keep secret

; you shall present
no one for envy, hatred or malice ; neither shall you leave any one unpresented for fear,

favor or affection, reward or the hope of reward ; but you shall present all things truly,

as they come to your knowledge, according to the best of your understanding; so help
you, God.

GRAND JURORS

The same oath which your foreman hath taken on his part, you and each of you shall

well and truly observe and keep on your part ; so help you, God.

GRAND JURY— OFFICER OF

You swear (or affirm) that you will faithfully carry all papers sent from the court to
the grand jury, or from the grand jury to the court, without alteration or erasement, and
without disclosing the conteiits thereof ; so help you, God.

JITRY—OFFICER OF

You swear (or affirm) that you will keep every person, sworn on this jury, together in

some private or convenient place, without meat or drink (water excepted). You shall

not suffer any person to speak to them, neither shall you speak to them yourself, unless
it be to ask them whether they are agreed in their verdict, but with leave of the court;
so help you, God.

JURY, IN A CAPITAL CASE

You swear (or affirm) that you will well and truly try, and true deliverance make,
between the state and the prisoner at the bar, whom you shall have in charge, and a true
verdict give according to the evidence ; so help you, God.

JURY, IN CRIMINAL ACTIONS NOT CAPITAL

You and each of you swear (or affirm) that you will well and truly try all issues in

criminal actions which shall come before you during this term, and true verdicts give
according to the evidence thereon ; so help you, God.

(The same oath to talesmen, by using the word "day" instead of "term."t
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JURY, IN CIVIL ACTIONS

You aud each of you swear (or affirm) tliat you will well and truly try all civil actions
which shall come before you during this term, and true verdicts give according to the
evidence ; so help you. God.

(The same oath to talesmen, by using the word "day" instead of "term.")

.lURY. LAYING OFF DOWER

You and each of you swear (or affirm) that you will, without partiality and according
to your best judgment, lay off and allot to A. B., widow of C. D.. such dower in the lands
of said C. D., as by law she is entitled to ; so help you, God.

JURY, LAYING OFF ROADS AND ASSESSING DAMAGES

I, A. B., do solemnly swear (or affirm) that I will lay out the road, directed to be laid

out by the board of commissioners of the county, to the greatest ease and advantage of the

inhabitants, and with as little prejudice to the owners of land over which the same shall

be laid out as may be; and will truly and impartially assess the damages which may be
awarded by me for injuries done to lands by the laying out of said road, without favor,

affection, malice or hatred, to the best of my skill and knowledge ; so help me, God.

JUDGE OF THE SUPREME COURT

I, A. B., do solemnly swear (or affirm) that in my office of justice of the supreme court

of North Carolina I will administer justice without respect to persons, and do equal right

to the poor and the rich, to the state and to individuals ; and that I will honestly, faith-

fully and impartially perform all the duties of the said office according to the best of my
abilities, and agreeably to the constitution and laws of the state ; so help me, God.

JUDGE OF THE SUPERIOR COURT

I, A. B., do solemnly swear (or affirm) that I will well and truly serve the state of
North Carolina in the office of judge of the superior court of the said state ; I will do
equal law and right to all persons, rich and poor, without having regard to any person. I

will not wittingly or willingly take, by myself or by any other person, any fee, gift,

gratuity or reward whatsoever, for any matter or thing by me to be done by virtue of my
office, except the fees and salary by law appointed ; I will not maintain, by myself or by
any other person, privately or openly, any plea or quarrel depending in any of the said
courts; I will not delay any person of common right by reason of any letter or command
from any person or persons in authority to me directed, or for any other cause whatsoever

;

and in case any letter or orders come to me contrary to law, I will proceed to enforce the
law, such letters or oi-der notwithstanding ; I will not appoint any person to be clerk of

any of the said courts but such of the candidates as appear to me sufficiently qualified for

that office; and in all such .-ipiMiintnients I will nominate without reward, hope of reward,
prejudice, favor or partiality or any nthor sinister motive whatsoever; and finally, in all

things belonging to my ollice. during my coutiiiuance therein, I will faithfully, truly and
justly, according to the best of my skill ^uld judgment, do equal and impartial justice to

the public and to individuals: so help me, (Jod.

JUSTICE OF THE PEACE

I, A. P>., do solemnly swear (or affirm) that as a justice of the peace of the county of

, in all articles in the commission to me directed, I will do equal right to the
poor and the rich, to the best of my judgment and jiccording to the laws of the state; I

will not. privately or openly, by myself or any other person, lie of counsel in any quarrel
or .suit deiiending before me: the fines and amercements that shall happen to be made, and
the forfeitures that shall be incurred. I will cause to be duly entered without concealment

:

I will not wittingly or willingly take, liy myself or by any other person for me, any fee.

gift, grjituity or reward whatsoever for any matter or thing by me to be done by virtue

of my office, except such fees as are or may be directed and limited by statute ; but well

and truly I will perform my office of justice of the peace ; I will not delay any person
of common right, by reason of any letter or order from any peison in authority to me
directed, or for any other cause whate^•er : jind if any letter oi' order come to me contrary

850



11 OATHS—Art. 2 CL GO

to Inw I will proceed to enforce the law, such letter or order notwithstaiidiiisj;. I will

not direct or cause to be directed to the parties any warrant by me made, mut will direct
all such warrants to the sheriffs or constables of the county, or the other officers or minis-
ters of the state, or other indifferent persons, to do execution thereof ; and Anally, in all

thiu.L!:s belonging to my office, during my continuance therein, I will faithfully, truly and
justly, and according to the best of my skill and judgment, do equal and impartial justice

to the imhlic and to individuals: so help me, God.

REGISTER OF DEEDS

I. A. B.. do solemnly swear (or affirm) that I will faithfully and truly, according to

the best of my skill and ability, execute the duties of the office of register of deeds for tlie

county of , in all things according to law: so help me, God.

SECRETARY OF STATE

I, A. B., do swear (or affirm) that I will, in all respects, faithfully and honestly execute
the office of secretary of state of the state of North Carolina, during my continuance In

office, according to law ; so help me. God.

SHERIFF

I. A. B., do solemnly swear (or affirm) that I will execute the office of sheriff of

county to the best of my knowledge and ability, agreeably to law; and that

I will not take, accept or receive, directly or indirectly, any fee, gift, bribe, gratuity or

reward whatsoever, for returning any man to serve as a juror or for making any false

return on any process to me directed ; so help me, God.

STANDARD KEEPER

I, A. B., do swear (or affirm) that I will not stamp, seal or give any certificate for any
steelyards, weights or measures, but such as shall, as near as possible, agree with the
standard in my keeping; and that I will, in all respects, truly and faithfully discharge and
execute the power and trust by law reposed in me, to the best of my ability and capacity

;

so help me, God.

STATE TREASURER

I, A. B., do swear (or affirm) that, according to the best of my abilities and judgment.
I will execute impartially the office of state treasurer, in all things according to law, and
iiccount for the public taxes ; and I will not, directly or indirectly, apply the public money
to any other use than by law directed ; so help me. God.

STRAY VALUERS

You swear (or affirm) that you will well aud truly view and appraise the stray, now to

be valued by you, without fa^or or partiality, according to your skill and ability ; so help
you, God.

SURVEYOR FOR A COUNTY

I, A. B., do solemnly swear (or affirm) that I will well and impartially discharge the
several duties of the office of surveyor for the county of , according to law;
so help me, God.

TREASURER FOR A COUNTY

I. A. B., do solemnly swear (or affirm) that, according to the best of my skill and
ability. I will execute impartially the office of treasurer for the county of , in

all things according to law; that I will duly and faithfully account for all public moneys
that may come into mj^ hands, and will not, dii-ectly or indirectly, apply the same, or any
part thereof, to any other use than by law directed ; so help me, God.

WITNESS TO DEPOSE BEFORE THE GRAND JURY

You swear (or affirm) that the evidence you shall give to the grand jury, upon this bill

of indictment against A. B. shall be the truth, the whole truth, and nothing but the truth

;

so help you, God.
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AVITNESS IN A CAPITAL TRIAL

You swear (or affirm) that the evidence you shall give to the court and jury in this

trial, between the state and the prisoner at the bar, shall be the truth, the whole truth,

and nothing but the truth ; so help you. God.

WITNESS IN A CRIMINAL ACTION

You swear (or afHrm) that the evidence you shall give to the court and jury in this

action between the state and A. P.. shall be the truth, the whole truth, and nothing but the
truth : so help you, God.

WITNESS IN CIVIL CASES

You swear (or affirm) that the evidence you shall give to the court and jury in this

cause now on trial, wherein A. B. is plaintiff and C. D. defendant, shall be the truth, the
whole truth, and nothing but the truth ; so help you, God.

WITNESS TO PROVE A WILL

You swear (or affirm) that you saw C. D. execute (or heard him acknowledge the
execution of) this writing as his last will and testament; that you attested it in his

presence and at his request; and that at the time of its execution (or at the time of the
execution was acknowledged) he was, in your opinion, of sound mind and disposing
memory ; so help you, God.

GENERAL OATH

Any officer of the state or of any county or township, the form of whose oath

is not given above, shall take an oath in the following form

:

I. A. B., do swear (or affirm) that I will well and truly execute the duties of the office

of according to the best of ray skill and ability, according to law; so help-

me, God.

Rev., s. 2360 ; Code. ss. .3057, 3.315 ; 1903, c. 604 : 1S74-5, c. 58, s. 2 ; R. C. c. 76, s. 6.



CHAPTER 61

OFFICES AND PUBLIC OFFICERS

1. No person shall hold more than one office.

2. Holding oflice contrary to the constitution ;
penalty.

3. Bargains for office void.

4. Oath required before acting; penalty.

5. Persons admitted to office deemed to hold lawfully.

6. Officer to hold until successor qualified.

7. Citizens to recover funds of county or tovpn retained by delinquent official.

8. Local : Officers compensated from fees to render statement ; penalty ;
proceeds

to school fund.

1. No person shall hold more than one office. No person who shall hold any
or place of trust or profit under the United States, or any department

thereof, or under this state, or under any other state or government, shall hold

or exercise any other office or place of trust or profit under the authority of this

state, or be eligible to a seat in either house of the general assembly : Provided,

that nothing herein contained shall extend to officers in the militia, justices of

the peace, commissioners of public charities, or commissioners for special pur-

poses.

Rev., s. 2.3G4: Const.. Art. XIV. s. 7.

2. Holding office contrary to the constitution
;
penalty. If any person pre-

sumes to hold any office, or place of trust or profit, or is elected to a seat in either

house of the general assembly, contrary to the seventh section of the fourteenth

article of the constitution of the state, he shall forfeit and pay two hundred
dollars to any person who will sue for the same.

Rev., s. 2.365; Code, s. 1870; R. C. c. 77, s. 1 : 1790, c. 319; 1792. c. 306: 1793, c. 393; 1796,

c. 450; 1811, c. 811.

3. Bargains for office void. All bargains, bonds and assurances made or

given for the purchase or sale of any office whatsoever, the sale of which is con-

trary to law, shall be void.

Rev., s. 2.366 ; Code. s. 1871 : R. C, c. 77. s. 2 ; 5 and 6 Edw. VI, c. 16, s. 3.

4. Oath required before acting; penalty. Every officer and other person

required to take an oath of office, or an oath for the faithful discharge of any
duty imposed on him, and also the oath appointed for such as hold any office of

trust or profit in the state, shall take all said oaths before entering on the duties

of the office, or the duties imposed on such person, on pain of forfeiting five

hundred dollars to the use of the poor of the county in or for which the office is

to be used, and of being ejected from his office or place by proper proceedings

for that purpose.

Rev., .s. 2367; Code, s. 1873; R. C. c. 77, s. 4.

5. Persons admitted to office deemed to hold lawfully. Any person who shall,

by the proper authority, be admitted and sworn into any office, shall be held,

deemed, and taken, by force of such admission, to be rightfully in such office,
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until, by judicial sentence, upon a proper proceeding, he shall be ousted there-

from, or his admission thereto be, in due course of law, declared void.

Uev.. s. 2868; Code, s. 1872; R. C, c. 77, s. 3; 1844, c. 38, s. 2; 1848, c. 64, s. 1; Const,
Art. IV, s. 25.

Note. For penalty for acting as ofHcer withont giving bond, see Bonds, s. 2.

6. Officer to hold until successor qualified. All officers shall continue in their

respective offices until their successors are elected or appointed, and duly qualify.

Rev.. 8. 28()S ; Code. s. 1872 ; R. C, c. 77, s. 3 ; 1848, c. 64. s. 2.

7. Citizen to recover funds of county or town retained by delinquent official.

When an official of a county, city or town is liable upon his bond for unlawfully

and wrongfully retaining by virtue of his office a fund, or a part thereof, to

which the county, city or town is entitled, any citizen and taxpayer may, in his

own name for the benefit of the covinty, city or town, institute suit and recover

from the delinquent official the fund so retained. Any county commissioners,

aldermen, councilmen or governing board who fraudulently, wrongfully and
unlawfully permit an official so to retain funds shall be personally liable there-

for, any citizen and taxpayer may, in his own name for the benefit of the

county, city or town, institute suit and recover from such county commissioners,

aldermen, councilmen or governing board, the fund so retained. Before insti-

tuting suit under this section, the citizen and taxpayer shall file a statement

before the county commissioners, treasurer, or other officers authorized by law

to institute the suit, setting forth the fund alleged to be retained or permitted to

be retained, and demanding that suit be instituted by the authorities authorized

to sue within sixty days. The citizen and taxpayer so suing shall receive one-

third part, up to the sum of five hundred dollars, of the amount recovered, to

indemnify him for his services, but the amount received by the taxpayer and

citizen as indemnity shall in no case exceed five hundred dollars.

1913. c. so.

8. Local: officers compensated from fees to render statement; penalty; pro-

ceeds to school fund. Every clerk of the superior court, register of deeds, sher-

iff, coroner, surveyor, or other county officer, whose compensation for services

performed shall be derived from fees, shall render to the board of county com-
missioners of their respective counties, on the first Monday in December of each

year a statement, verified under oath, showing: first, the total gross amount of

all fees collected during the preceding fiscal year ; second, the total amount paid

out during the preceding fiscal year for clerical or office assistance. Any county

officer, subject to this section, who refuses or fails to file such report as above pro-

vided, on or before the first Monday in December, shall be subject to a fine of

twenty-five dollars and ten dollars additional for each day or fraction of a day

such failure shall continue. The board of county commissioners shall assess and

collect the penalty above provided for, and apply same to the general school

fund of the county. The first report under this section shall be for the fiscal year

beginning December twelfth, one thousand nine hundred and thirteen.

This section applies only to the counties of Anson, Bertie, Bladen, Carteret,

Chowan, Currituck, Duplin, Halifax, Harnett, Haywood, Hertford, Johnston,

Jones, ]\Ioore, Pender, Perquimans, Pitt, Randolph, Richmond, Rowan, Scot-

land, Union, Vance, Warren, Washington, Wayne, Wilson.

1913, c. 97 ; Ex. Sess. 1913, c. 10.
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CHAPTER 62

PARTITION

Art. 1. Partition of Real Property.

1. Partition is a special proceeding.
2. Venue in partition.

3. Petition liy cotenant.
4. Surface and minerals in separate owners: partitions distinct.

5. Petition liy judgment creditor of cotenant ; assignment of liomestead.

6. Unlcnown parties ; summons and representation.

7. Commissioners appointed.
8. Oatli of commissioners.
9. Delay or neglect of commissioner penalized.

10. Commissioners to meet and make partition : equalizing shares.
11. Owelty to bear interest.

12. Owelty from infant's share due at majority.
13. Partition where shareowners unknown or title disputed.
14. Dower claims settled on partition ; dower valued.
15. Partial partition ; balance sold or left in common.
16. Report of commissioners: contents: tiling.

17. Map embodying survey to accompany report.

18. Confirmation and impeachment of report.

19. Report and confirmafion enrolled and registered: effect.

20. Clerk to docket owelty charges ; no release of land and no lien.

Art. 2. Partitiox S.\i.es of Real Property.

21. Sale in lieu of partition.

22. Remainder or reversion sold for. partition : outstanding life estate.

23. Life tenant as party: valuation of life estate.

24. Sale of stsuidiiig timber on partition: valuation of life estate.

25. Sale of mineral intere.sts on partition.

26. Sale of land required for public use on cotenant's partition.

27. Manner and terms of partition sale.

28. Notice of partition sale.

29. Title made to purchaser ; effect of deed.
30. Who appointed to sell.

31. Report of sale : tiling ; confirmation and impeachment.
32. Shares in proceeds to cotenants secured.
33. Shares to persons unknown or not sui juris secured.

Art. 3. Partition of Lands in Two States.

34. Petition to partition lands in two states descended or devised.

35. Court may decree partition.
"

36. Commissioners appointed : how partition made ; report and confirmation.
37. I'rovisions as to owelty.
38. t'inal decree : enrollment and registry ; service on parties ; effect.

39. l^ft'ectuating decree of sister state : enrollment ; registry and confirmation ; effect.

40. When court may decide whether statute passed in another state.

Art. 4. Partition of Personal Property.

41. Personal property may be partitioned ; commissioners appointed.
42. Report of commissioners.
43. Sale of personal property on partition ; report of officer.

44. Confirmation and impeachment of reports of commissioners or officer.

45. Notice of sale of personal property.

Aet. 1. Partition of Real Peopekty

1. Partition is a special proceeding. Partition under this chapter shall be

by special proceeding, and the procedure shall be the same in all respects as

prescribed by law in special proceedings, except as modified herein.

Rev., s. 2485 ; Code, s. 1923 : 1868-9, c. 122, s. 33.
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2. Venue in partition. The proceedings for partition, actual or by sale, must
be instituted in the county where the land lies. If the land to be partitioned lies

in more than one county, the proceedings may be instituted in either of the

counties.

Rev., s. 2486 ; Code. s. 189S : 1868-9, c. 122, s. 7.

3. Petition by cotenant. One or more persons claiming real estate as joint

tenants or tenants in common may have partition by petition to the superior

court.

Rev., s. 2487 : Code, s. 1892 : 1868-9, c. 122. s. 1.

4. Surface and minerals in separate owners; partitions distinct. When the

title to the mineral interests in any land has become separated from the surface

in ownership the tenants in common, or joint tenants of such mineral interests

may have partition of the same, distinct from the surface, and without joining

as parties the owner or owners of the surface; and the tenants in common or

joint tenants of the surface may have partition of the same, in manner pro-

vided by law, distinct from the mineral interests and without joining as parties

the owner or owners of the mineral interests. In all instances where the mineral

interests and surface interests have thus become separated in ownership, the

owner or owners of the mineral interests shall not be compelled to join in a

partition of the surface interests, nor shall the owner or owners of the surface

interests be compelled to join in a partition of the mineral interests, nor shall

the rights of either owner be prejudiced by a partition of the other interests.

Rev., s. 2488 : 1905. c. 90.

5. Petition by judgment creditor of cotenant; assignment of homestead.

AVhen any person owns a judgment duly docketed in the superior court of a

county wherein the judgment debtor owns an undivided interest in fee in land

as a tenant in common, or joint tenant, and the judgment creditor desires to lay

off the homestead of the judgment debtor in the land and sell the excess, if any,

to satisfy his judgment, the judgment creditor may institute before the clerk of

the court of the county wherein the land lies a special proceeding for partition

of the land between the tenants in common, making the judgment debtor, the

other tenants in common and all other interested persons parties to the pro-

ceeding by summons. The proceeding shall then be in all other respects

conducted as other special proceedings for the partition of land between tenants

in common. Upon the actual partition of the land the judgment creditor may
sue out execution on his judgment, as allowed by law, and have the homestead

of the judgment debtor allotted to him and sell the excess, as in other cases

where the homestead is allotted under execution. The remedy provided for in

this section shall not deprive the judgment creditor of any other remedy in law

or in equity which he may have for the enforcement of his judgment lien.

Rev., s. 2489; 190.5. c. 429.

6. Unknown parties; summons and representation. If, upon the tiling of

a petition for partition, it be made to appear to the court by affidavit or other-

wise that there are any persons interested in the premises whose names are

unknown to, and cannot after due diligence be ascertained by the petitioner, the

court shall order notices to be given to all such persons by a publication of' the
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petition, or of the substance thereof, with the order of the court thereon, in one

or more newspapers to be designated in the order. If after such general notice

by publication any person interested in the premises and entitled to notice fails

to appear, the court shall in its discretion appoint some disinterested person to

represent the owner of any shares in the property to be divided, the ownership of

which is unknown and unrepresented.

Rev., s. 2490; 1887. c. 2S4.

7. Commissioners appointed. The superior court shall appoint three disin-

terested commissioners to divide and apportion such real estate, or so much
thereof as the court may deem best, among the several tenants in common, or

joint tenants.

Rev., s. 2487 ; Code, s. 1892 ; 1868-9, c. 122, s. 1.

8. Oath of commissioners. The commissioners shall be sworn by a justice

of the peace, or other person authorized to administer oaths, to do justice among
the tenants in common, in respect to such partition, according to their best skill

and ability.

Rev., s. 2492 ; Code. s. 189.3 ; 1868-9, o. 122, s. 2.

9. Delay or neglect of commissioner penalized. If, after accepting the trust,

any of the commissioners unreasonably delay or neglect to execute the same,

every such delinquent commissioner shall be liable for contempt and may be

removed, and shall be further liable to a penalty of fifty dollars, to be recovered

by the petitioner.

Rev., .s. 2498: Code, s. 1901: 1868-9, c. 122, s. 10.

10. Commissioners to meet and make partition; equalizing shares. The com-

missioners, who sliall be summoned by the sheriff, or any constable, must meet

on the premises and partition the same among the tenants in common, or joint

tenants, according to their respective rights and interests therein, l)y dividing the

land into equal shares in point of value as nearly as possible, and for this purpose

they are empowered to subdivide the more valuable tracts as they may deem
best, and to charge the more valuable dividends with such sums of money as

they may think necessary, to be paid to the dividends of inferior value, in order

to make an equitable partition.

Rev., s. 2491: Code. s. 1894: 1887. c. 284, s. 2: 1868-9, c. 122, s. .3.

11. Owelty to bear interest. The sums of money due from the more valua-

ble dividends shall bear interest until paid.

Rev., s. 2496 : Code, s. 1X99 ; lS(J8-9, o. 122, s. 8.

12. Owelty from infant's share due at majority. When a minor to whom
a more valuable dividend shall fall is charged with the payment of any sum, the

money shall not be payable until such minor arrives at the age of twenty-one

years, but the general guardian, if there be one, must pay such sum whenever
assets shall come into his hands, and in case the general guardian has assets which

he did not so apply, he shall pay out of his own proper estate any interest that

may have accrued in consequence of such failure.

Rev., s. 2497 : Code. s. 19(K) ; 1868-9, c. 122, s. 9.
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13. Partition where shareowners unknown or title disputed. If there are

any of the tenants in common, or joint tenants, whose names are not known or

whose title is in dispute, the share or shares of such persons shall be set off

together as one parcel. If, in any partition proceeding, two or more appear as

defendants claiming the same share of the premises to be divided, or if any part

of the share claimed by the petitioner is disputed by any defendant or defend-

ants, it shall not be necessary to decide on their respective claims before the

court shall order the partition or sale to be made, but the partition or sale shall

be made, and the controversy between the contesting parties may be afterwards

decided either in the same or an independent proceeding.

Rev., ss. 2491. 2511; Code. s. 1894; 1868-9, c. 122, s. 3: 1887, c. 284, ss. 2, 4.

14. Dower claims settled on partition; dower valued. AVhen there is dower
or right of dower on any land, petitioned to be sold or divided in severalty by
actual partition, the woman entitled to dower or right of dower therein may join

in the petition. The land to be divided in severalty shall be allotted to the

tenants in common, or joint tenants, subject to the dower right or dower, and
either may be asked and assigned at the same time that partition thereof is made
and by same commissioners. On a decree of sale, the interest of one-third of

the proceeds shall be secured and paid to her annually ; or in lieu of such annual

interest, the value of an annuity of six per cent on such third, during her prob-

able life, shall be ascertained and paid to her absolutely out of the proceeds.

Rev., s. 2517: Code. s. 1909; 189:1, e. :U1 : 1868-9, c. 122. s. 18.

15. Partial partition; balance sold or left in common. In all proceedings

under this chapter actual partition may be made of a part of the land sought

to be partitioned and a sale of the remainder, or a part only, of any land held by
tenants in common, or joint tenants, may be partitioned and the remainder held

in cotenancy.

Rev., s, 2506: 1S,S7. c 214, s. 1.

16. Report of commissioners; contents; filing. The commissioners, within a

reasonable time, not exceeding sixty days after the notification of their appoint-

ment, shall make a full and ample report of their proceedings, under the hands

of any two of them, specifying therein the manner of executing their trust and
describing particularly the land or parcels of land divided, and the share allotted

to each tenant in severalty, with the sum or sums charged on the more valuable

dividends to be paid to those of inferior value. The report shall be filed in the

office of the superior court clerk.

Key., s. 2494 ; Code. s. 1896 ; 1868-9. c. 122, s. 5.

17. Map embodying survey to accompany report. The commissioners are

authorized to employ the county surveyor, or in his absence, or if he be con-

nected with the parties, some other surveyor, who shall make out a map of the

premises showing the quantity, courses and distances of each share, which map
shall accompany and form a part of the report of the commissioners.

R('\-.. s. 2493 ; Code, s. 1895 ; 1868-9, o. 122, s. 4.

18. Confirmation and impeachment of report. If no exception to the report

of the commissioners is filed within twentv'days, the same shall be confirmed.
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Any party after confirmation may impeach the proceedings and decrees for

mistake, fraud or collusion by petition in the cause : Provided, innocent pur-

chasers for full value and without notice shall not be affected thereby.

Rev., s. 2494 ; Code, s. 1S9G ; 1S68-9, c. 122, s, 5.

19. Report and confirmation enrolled and registered; effect. Such report,

when confirmed, together with the decree of confirmation, shall be enrolled and
certified to the register of deeds and registered in the office of the county where

such real estate is situated, and shall be binding among and between the claim-

ants, their heirs and assigns.

Rev., .s. 2495 : Code, s. 1S97 ; 18G8-9, c. 122, s. 6.

20. Clerk to docket owelty charges; no release of land and no lien. In case

owelty of partition is charged in favor of certain parts of said land and against

certain other parts, the clerk shall enter on the judgment docket the said

owelty charges in like manner as judgments are entered on said docket, persons

to whom parts are allotted in favor of which owelty is charged being marked
plaintiffs on the judgment docket, and persons to whom parts are allotted against

which owelty is charged being marked defendants on said docket ; that said entry

on said docket shall contain the title of the special proceeding in which the land

was partitioned, and shall refer to the book and page in which the said special

proceeding is recorded ; that when said owelty charges are paid, said entry upon
the judgment docket shall be marked satisfied in like manner as judgments are

canceled and marked satisfied ; and the clerk shall be entitled to the same fees

for entering such judgment of owelty as he is entitled to for docketing other

judgments : Provided, that the docketing of said owelty charges as hereinbefore

set out shall not have the effect of releasing the land from the owelty charged in

said special proceeding: Provided, any judgment docketed under this section

shall not be a lien on any property whatever, except that upon which said owelty

is made a specific charge.

1911. c. 9. s. 1.

Art. 2. Partitiotv" Sales or Eeal Property

21. Sale in lieu of partition. Whenever it appears by satisfactory proof that

an actual partition of the lands cannot be made without injury to some or all of

the parties interested, the court shall order a sale of the property described in

the petition, or any part thereof.

Rev., s. 2512 ; Code, ss. liK)4, 1921 : 1808-9, c. 122, ss. 13, 31.

22. Remainder or reversion sold for partition; outstanding life estate. The
existence of a life estate in any land shall not be a bar to a sale for partition of

the remainder or reversion thereof, and for the purposes of partition the tenants

in common, or joint tenants, shall be deemed seized and possessed as if no life

estate existed. But this shall not interfere with the possession of the life tenant

during the existence of his estate.

Rev., s. 2508; 1887, c. 214. s. 2.

23. Life tenant as party; valuation of life estate. In all proceedings for

partition of land whereon there is a life estate, the life tenant may join in the

proceeding and on a sale the interest on the value of the share of the life tenant
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shall be received and paid to such life tenant annually ; or in lieu of such annual
interest, the value of such share during the probable life of such life tenant

shall be ascertained and paid out of the proceeds to such life tenant absolutely.

Rev., s. 2500: 1SS7. c. 214. s. .",.

24. Sale of standing timber on partition; valuation of life estate. When two
or more persons own, as tenants in common, joint tenants, or copartners, a tract

of land, either in possession (or in remainder or reversion, subject to a life

estate), on which there may be standing timber trees, a sale of said timber trees,

separate from the land, may be had upon the petition of one or more of said

owners, or the life tenant, for partition among the owners thereof, including the

life tenant, upon such terms as the court may order, and under like proceedings

as are now prescribed by law for the sale of land for partition : Provided, that

when the land is subject to a life estate, the life tenant shall be made a party to

the proceedings, and shall be entitled to receive his portion of the net proceeds

of sales, to be ascertained under the mortuary tables established by law.

Rev., s. 2.510: 1S!>.5. c. 1S7.

25. Sale of mineral interests on partition. In case of the partition of min-

eral interests, in all instances where it is made to appear to the court that it

would be for the best interests of the tenants in common, or joint tenants, of

such interests to have the same sold, or if actual partition of the same cannot be

had without injury to some or all of such tenants (in common), then it is lawful

for and the duty of the court to order a sale of such mineral interests and a divi-

sion of the proceeds as the interests of the parties may appear.

Rev., s. 2507: 1905. o. 90. s. 2.

26. Sale of land required for public use on cotenant's petition. When the

lands of joint tenants or tenants in common are required for public purposes,

one or more of such tenants, or their guardian for them, may file a petition

verified by oath, in the superior court of the county where the lands, or any part

of them lie, setting forth therein that the lands are required for public purposes,

and that their interests would be promoted by a sale thereof. Whereupon the

court, all proper parties being before it, and the facts alleged in the petition

being ascertained to be true, shall order a sale of such lands, or so much thereof

as may be necessary, in the manner and on the terms it deems expedient. The
expenses, fees and costs of this proceeding shall be paid in the discretion of the

court.

Rev., s. 251S;: Code. s. 1907: 1S68-9. f. 122. s. IG.

27. Manner and terms of partition sale. The sale shall be made by some per-

son appointed by the court, on such terms as to size of lots, place or manner
of sale, time of credit and security for payment of purchase money, as may be

most advantageous to the parties concerned.

Rev.. 8. 2512: Code, ss. 1904. 1921; 1868-9, c. 122. ss. 1.3. .31.

28. Notice of partition sale. The notice of sale, under this proceeding, shall

be the same as required by law on sales of real estate by sheriff under execution.

Rev., s. 2514: Code, s. 1905: 1868-9, c. 122, s. 14.
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29. Title made to purchaser; effect of deed. On the coming in of the report

of sale and confirmation thereof, and payment of the purchase money, the title

shall be made to the purchaser or purchasers at such time and by such person as

the court may direct, and in all cases where the persons in possession have been

made parties to the proceeding, the coiirt may grant an order for jDossession.

And the deed of the officer or person designated to make such sale shall convey

to the purchaser such title and estate in the property as tenants in common, or

joint tenants, had.

Rev., s. 2512: Code. ss. 1904. 1921; 1868-9. c. 122. ss. 13. 31.

30. Who appointed to sell. The court may authorize any officer thereof, or

any other competent person, to be designated in the decree of sale, to sell the

real estate under this proceeding; but no clerk of any court shall appoint him-

self or his deputy to make sale of real property or other property in any pro-

ceeding before him.

Rev., s. 2513 ; Code, s. 1906 ; 1868-9, c. 122, s. 15 : 1899, c. 161.

31. Report of sale; filing; confirmation and impeachment. Such officer or

person shall file his report of sale giving full particulars thereof, within ten days

after the sale, in the office of the clerk of the superior court, and if no exception

thereto is filed within twenty days, the same shall be confirmed. Any party,

after the confirmation, shall be allowed to impeach the proceedings and decrees

for mistake, fraud or collusion, by petition in the cause : Provided, innocent pur-

chasers for full value and without notice shall not be affected thereby.

Rev., s. 2513; Code. s. 1900; 1899. c. 161; 1868-9, v. 122, s. 15.

.32. Shares in proceeds to cotenants secured. Upon confirmation of the report,

the court shall secure to each tenant in common, or joint tenant, his ratable

share in severalty of the proceeds of sale.

Rev., s. 2513; Code. s. 1921; 1868-9, c. 122, s. 31.

33. Shares to persons unknown or not sui juris secured. When a sale is

made under this chapter, and any party to the proceedings be an infant, a mar-
ried woman, non compos 'mentis, imprisoned, or beyond the limits of the state,

or when the name of any tenant in common is not known, it is the duty of the

court to decree the share of such party, in the proceeds of sale, to be so invested

or settled that the same maj^ be secured to such party or his real representative.

Rev., s. 2516; Code. s. 1!>08 ; 1887, c. 2,^, s. 3; 1868-9, c. 122. s. 17.

Art. 8. Paetitiox of La^ds in Two States

34. Petition to partition lands in two states descended or devised. AVhenever

on the death of any person, his lands in this state, and in another state, descend

or are devised to several persons, who, bj^ the law of this and the other state,

hold in the lands undivided estates as tenants in common, or by any other undi-

vided tenancy, and such heirs or devisees cannot, without suit, have partition for

want of consent, or because of inability in any of the cotenants, then, if such

deceased person was at the time of his death, a resident of the state, or not then

a resident of any of the states, in which his lands lie, and in the last case the

most valuable part of such lands lie in this state, such heir or devisee, or any
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person claiming under him, may file a petition in the superior court for the

county where the deceased resided at his death, or where any part of the land

lies in this state, setting forth all the lands in which the plaintiff has an undi-

vided estate, without and within the state, described by their names and bound-

aries, or by the adjoining tracts, and also the estate the deceased had in them,

and the supposed value of the lands in each state, and the share, in severalty,

to which the plaintiff and each of his cotenants is entitled under the laws of the

several states, and praying for partition to be made of all the tracts, according

to their respective interests. The material facts set forth in the petition shall

be verified by the affidavit of the plaintifi" or his guardian, or other person, at

the discretion of the court; and all persons concerned in interest in the lands

shall be made parties, according to the practice of the superior court in this state.

Rev., s. 2409 ; Code. s. 1911 : 1S68-9. c. 122, s. 20.

35. Court may decree partition. On the hearing of the petition, the court

may decree a partition ; and shall allot in severalty to each tenant his just share

of the lands, according to the value of his interest in the same, by the laws of the

several states, in which they are situated.

Kev., s. 2.500; Code, s. 1912; 18GS-9. e. 122. s. 21.

36. Commissioners appointed; how partition made; report and confirmation.

The court making such decree shall issue a commission to three respectable free-

holders in this or any other state where any part of the land may lie, uncon-

nected by blood or interest with the parties, directing them or a majority of them

to make partition between the cotenants, plaintiffs and defendants in said peti-

tion, and to assign each his respective share in the vahie, in severalty, in any

tract or tracts,. in any or all the states. Before making the allotment the com-

missioners shall make a valuation of all the lands held by the cotenants in all

the said states; and where they cannot, without injury to the value of some

shares, make an exact division of the lands, they shall charge the more valuable

dividends with money to be paid to the tenants of a less valuable dividend to

make equality of partition. They shall report their proceedings as they may
be directed, and the report shall contain a valuation of all the estate in this and

the other states, and the division among the cotenants accordin.g to such valua-

tion. The court may confirm such report, or on sufficient cause shown, may cor-

rect and alter, or set it aside and order a new commission.

Rev., s. 2501 ; Code, s. 1913 : 1868-9, c. 122, s. 22.

37. Provisions as to owelty. Where any sum is charged on a more valuable

dividend, it shall be a charge on the land into whose hands soever it may come,

although it may be taken without notice, and shall bear interest at a rate not

greater than allowed in this state. The tenant of the larger dividend may dis-

charge himself from accruing interest by paying the whole amount due at any

time. The court may direct, if the tenant taking such a dividend is an infant,

that the sum charged shall not be paid till a future day.

Rev., s. 2r)01 ; Code, s. 1913: lSGS-9, c. 122, .';. 22.

38. Final decree; enrollment and registry; service on parties; effect. The

court shall, upon the confirmation of any report of the commissioners, make a
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final decree. And where all the parties are within the jurisdiction of this court,

the court shall, by the usual proceedings, direct and compel the parties to exe-

cute and deliver deeds and assurances, sufficient, by the laws of this state

and the other states, to give the partition full force and validity in all the states

;

and in case any of the parties are under such disabilities that they cannot

execute such assurances, or are without the jurisdiction of the court, then the

court, upon receiving evidence from the plaintiff that, by a law of the other

state in which lie the parts of the lands described in the petition to be without

this state, the decree can have effect thereon, shall direct the decree to be enrolled,

and a copy of it shall be registered in the register's office of all the counties

within this state where any of the lands lie ; and a copy shall also be furnished

to the plaintiff or other party interested, duly certified, to the end that, as to the

lands without this state, it may be carried into effect in the state in which the

said lands may be, in such manner as said state may direct ; and on satisfactory

evidence being made to the court in this state that the decree may have full

effect by the law of such other state, the court in this state shall by its decree

declare the partition in the land in this state to be final and conclusive. The

decree shall be firm and irreversible, as hereinafter provided; and shall, on

registration as aforesaid, pass to the tenants the title in severalty to the lands

in this state in the same manner as if all the land mentioned in the decree were

situate within this state.

Rev.. 8. 2501: Odde. s. lOi:^; lS«8-9, f. 122. s. 22.

39. Effectuating decree of sister state; enrollment; registry and confirmation;

effect. Where real estate may be partly in this state and partly in another

state and the deceased person from whom it was derived by descent or devise,

was, at the time of his death, a resident of some other state, or was a resident of

none of the states in which he held lands, and in this last case, the lands of which

he was_ seized in this state were of less value than the lands of which he was seized

in any other state, the courts of the state in which such deceased person had his

residence at his death, or in which he held lands of greater value than those he

held in this state, shall have full power and authority, under any law passed by
the legislature of such state, substantially in accordance with the provisions

herein made on this subject, to decree partition of the lands in this state, together

with those within such other state, in the same manner as if the whole real estate

were within the jurisdiction of such court, and in the same manner as the courts

in this state are directed and authorized to do by the preceding section, as to

the lands of deceased persons resident here at their death, or leaving lands of

greater value here than in any other state. In case any person having an
interest in the final decree, made as aforesaid in another state, as to lands in this

state, shall, within twelve months after the same may be entered up in the courts

of said state, produce the records and proceedings of such courts of record duly

certified to a superior court of any county in this state, where any of the lands

of this state lie, the coiirt, on petition ex parte in such case, shall order such pro-

ceedings to be entered of record in the court of this state, and order that the said

decree shall be of the same force and validity as if it had been a decree of the

court in this state in which the petition is filed, upon a petition and regular

proceedings had thereon, and the decree of the court of such other state, and the

proceedings on it by petition in the superior court in this state confirming it
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and giving it validity, being enrolled in the said court of this state and registered

in all the counties where the lands lie in this state, shall pass the lands in this

state, according to the decree, and shall vest estates in severalty therein declared,

as to said lands, in the same manner and with the same effect in law as if the

lands in this state had been so allotted on a jjetition for partition, according to

the provisions of the former sections of this chapter.

Rev., s. 2502 ; Code, s. 1914 : 1868-9, c. 122, s. 23.

40. When court may decide whether statute passed in another state. Where
a copy of a decree and proceedings of a suit in any other state are produced, as

in the preceding section, and also when it is necessary for a superior court to be

certified that its decree of a partition of lands without this state and within the

territory of another state, can have effect therein, it is competent for the judge

of the superior court before which the existence of a law in such other state is

to be proved, to decide whether any act of the legislature of such state has been

Rev., s. 2.503 ; Code. s. 1915 ; 1868-9, o. 122, s. 24.

Art. 4. Partitiox of Persoxai. Property

41. Personal property may be partitioned; commissioners appointed. When
any persons entitled as tenants in common, or joint tenants, of personal property

desire to have a division of the same, they, or either of them, may file a petition

in the superior court for that purpose ; and the court, if it think the petitioners

entitled to relief, shall appoint three disinterested commissioners, who, being first

duly sworn, shall proceed within twenty days after notice of their appointment,

to divide such property as nearly equal as possible among the tenants in com-

mon, or joint tenants.

Rev., s. 2.5(14: Code, s. 1917; 1868-9. c. 122, s. 27.

42. Report of commissioners. The commissioners shall report their proceed-

ings under th^ hands of any two of them, and shall file their report in the office

of the clerk of the superior court within five days after the partition was made.

Rev., s. 2.505; Code. s. 1918; 1868-9. c. 122, s. 28.

43. Sale of personal property on partition; report of officer. If a division

of personal property owned by any persons as tenants in common, or joint ten-

ants, cannot be had without injury to some of the parties interested, and a sale

thereof is deemed necessary, the court shall order a sale to be made by some

officer of the court or other competent person, who shall file his report of sale in

the office of the clerk of the court within ten days after sale.

Rev., s. 2.519; Code, s. 1919: 1868-9, e. 122, s. 29.

44. Confirmation and impeachment of reports of commissioners or officer. If

no exception to the report of the commissioners making partition, or to the

report of the officer making sale, as the case may be, is filed within twenty days,

the same shall be confirmed. Any party, after confirmation, shall be allowed to

impeach the proceedings and decrees for mistake, fraud or collusion, by petition
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in the cause : Provided, innocent purchasers for full value and without notice

shall not be affected thereby.

Rev., ss. 2.505, 2519; Code, ss. 1918, 1919: 1868-9, c. 122, ss. 28, 29.

45. Notice of sale of personal property. The sale shall be made after twenty

days notice, by advertisement in three or more public places in the county, and
shall be on such terms as the court may direct.

Rev., s. 2520; Code, s. 1920; 1868-9, c. 122, s. 30.

Note. For conipensation of commissioners under this chapter, see Salaries aud Fees,



CHAPTER 63

PARTNERSHIP

Art. 1. Limited I'art.nekships.

1. Purpose for whicb formed.
2. General and special partners ; liability.

3. Certificates filed ; contents.

4. Certificates proved and registered.

5. AfHdavit as to casli payment.
6. Probate and registration necessary.

7. Effect of false statement.

8. Terms of partnership publislied.

9. Proof of publication.

10. Requirements for renewals and continuances.

11. Alterations deemed a dissolution.

12. Name of firm.

13. Actions as in general partnership.

14. Special stock not withdrawn nor reduced,

15. Depleted capital restored.

16. Rights of special partner.

17. Accounting inter se.

18. Special partner as a creditor in insolvency.

19. Notice of dissolution.

Art. 2. Surviving Partners.

20. Surviving partner to give bond.
21. Effect of failure to give bond.
22. Surviving partner and personal representative make inventory.

23. When personal representative may take in^•ent()ry ; receiver.

24. Notice to creditors.

25. Debts paid pro rata ; liens.

26. Effect of failure to present claim in twehe months.
27. Procedure for purchase by surviving partner.

28. Surviving partner to account and settle.

29. Accounting compelled.

30. Settlement otherwise provided for.

Art. 3. Business Under Assumed Name Regulated.

31. Certificate filed : contents.

32. Index of certificates kept by clerk.

33. Corporations and limited partnerships not affected.

34. Violations of article misdemeanor.
35. Persons trading as "company," "agent." etc.

Art. 1. Limited Pap^tneeship

1. Purposes for which formed. Limited partnerships for the transaction

of any mercantile, manufacturing or mechanieal business within the state may
be formed by two or more persons, upon the terms and with the rights and

powers and subject to the conditions and liabilities in this chapter ; but its provi-

sions shall not be construed to authorize any such partnership for the conducting

of a banking or insurance business, other than writing or soliciting insurance.

Rev., s. 2521: Code. s. 30SS : 18C0-1. c. 28.

2. General and special partners; liability. Such partnerships may consist

of one or more persons, who are general partners, and are jointly and severally

responsible as partners are now by law, and of one or more persons, who contrib-
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ute in actual cash payments a specific sum as capital to the common stock, who
are called special partners, and who are not liable for the debts of the partnership

beyond the funds so contributed to the capital.

Rev., s. 2522 ; Code, s. 3089 ; 1860-1, c. 28, s. 2.

3. Certificate filed; contents. The persons desirous of forming such part-

nership must make and severally sign a certificate containing : First, the name or

firm under which such partnership is to be conducted ; second, the general nature

of the business to be transacted ; third, the names of all the general and special

partners interested therein, distinguishing which are general and which are

special partners, and their respective places of residence ; foiirth, the amount of

capital which each special partner has contributed to the common stock; fifth,

the period at which such partnership is to commence and terminate.

Rev., s. 2523 : Code, s. 3090 : 1S60-1. c. 28. fg. 3.

4. Certificate proved and registered. The certificate must be acknowledged

or proved before some one competent to take the probate of deeds and ordered

registered in the same manner as provided for deeds, and must be registered in

tlie county in which the principal place of business of such partnership is situ-

ated. If the partnership has places of business in different counties, a tran-

script of the certificate and acknowledgment certified by the register must be

registered and filed in the register's ofiice of each of such counties.

Rev., s. 2524: Code. ss. 3091. 3092; 1S60-], c. 28, ss. 4, 5.

5. Affidavit as to cash payment. At the time the certificate is ordered to

be registered an affidavit of one or more of the general partners shall be made
before the ofiicer taking such acknowledgment, stating that the sums specified

in the certificate to have been contributed by each of the special partners to the

common stock have been actually in good faith paid in cash, and the affidavit so

made shall be registered with the original certificate.

Rev., s. 2525; Code, s. 3093: 1860-1, c. 28, s. 6.

6. Probate and registration necessary. No such partnership shall be deemed
to have been formed until sucli certificate and affidavit have been made, acknowl-

edged, or proved, and registered as required in the preceding sections.

Rev., s. 2.526 ; Code, s. 3094 ; 1860-1. c. 28, s. 7.

7. Effect of false statement. If any false statement is made in such certifi-

cate or affidavit, all the persons interested in such partnership shall be liable as

general partners.

Rev., s. 2527 ; Code, s. 3095 : 1860-1, c. 28, s. S.

8. Terms of partnership published. The terms of the partnership must be

published immediately after its formation for six successive weeks, in at least

one newspaper in the same county or near the place of said partnership business,

and if such publication be not made, the partnership shall be deemed general.

Rev., s. 2528; Code, s. 3096; 1S60-1, c. 28, s, 9.

9. Proof of publication. Affidavits of such publication, made by the pro-

prietor of such newspaper in which the same is published, may be filed with tlie
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clerk of the superior court of the county in which such business is conducted,

and shall be evidence of the fact.

Kt'v.. s. 2529; Code, s. 3097; 1S60-1, c. 28, s. 10.

10. Requirements for renewals and continuances. Every renewal or con-

tinuance of such partnership beyond the time originally fixed for its duration

must be certified, acknowledged and registered, and an affidavit of a general

partner made and filed, and notice given by publication as required for its origi-

nal formation, an'd every such partnership which is otherwise continued must be

deemed a general partnership : Provided, the affidavit herein required may state

that the amount of cash therein specified had been originally paid in good faith,

and that it is represented by goods or merchandise then on hand, and lias not

been impaired in the coui"se of trade.

Rev., s. 23;;0; Code. s. .309S ; 1860-1, c. 28, s. 11.

11. Alterations deemed a dissolution. Every alteration which is made in

the names of the partners, in the natiire of the business, in the capital or shares

thereof or in any other matter specified in the original certificate must be deemed
a dissolution of the partnership ; and any such partnership which is in any
manner carried on after such alteration has been made must be deemed a gen-

eral partnership, unless renewed as a special partnership, according to the pre-

ceding sections.

Rev., s. 2.5;!1: Code. s. 3099; 1860-1, c. 28. s. 12.

12. Name of firm. The business of tlu^ partnership must be conducted under

a firm, in which the names of the general partners only are inserted, witliout the

addition of the word "company" or any other general term, except the word
"limited"; and if the name of any special partner is used in the firm with his

privity, he shall be deemed a general partner.

Rev., s. 2532; Code. s. 3100; 1S99. c. 75; 1.S60-1. c. 2S. s. i:!,

13. Actions as in general partnership. Suits in relation to the business of

the partnership may be brouglit and conducted by and against the general part-

ner in the same manner as if there was no special partner.

Kev.. s. 2.5.33; Code, s. 3101 ; 1S60-1, e. 28, s. 14.

14. Special stock not withdrawn nor reduced. No part of tlie sum whicli

any special partner has contributed to the capital stock must be withdrawn by or

paid to him in the shape of dividends, profits or otherwise, at any time during

the continuance of the partnership ; but any partner may annually receive lawful

interest on the sum so contributed by him, if the payment of such interest does

not reduce the original amount of such capital; and if, after the payment of

such interest, any profit remain to be divided, he may receive his portion of

such profits.

Itev., s. 25.34: Code. 8. 3102: 1860-1, e. 2,S. s. 15.

15. Depleted capital restored. If it appears by the payment of interest or

profits to any special partner that the original capital has been reduced, the

partner receiving the same is bo.und to restore the amount necessary to make-

good his share of the capital without interest.

Rev., s. 2.5.35; Code, s. 310.3; 1860-1, c. 28. s. 16.
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16. Rights of special partner. A special partner may from time to time

examine into the state and progress of the partnership concern; he may advise

as to its management and act as attorney at law, but must not transact any other

of the partnership business, nor be employed for that purpose as agent or other-

wise ; and if he interfere contrary to this section he is deemed a general partner.

Iter., s. 2536: Code. s. .']104 : 1S60-1, c. 28. s. 17.

17. Accounting inter se. The general partners are liable to account to each

other, and to the special partners for their management of the partnership, as

other pai'tners.

Kev., s. 2.5:^7 ; Code. s. 3105 : 18G(M. c. 28. s. 18.

18. Special partner as a creditor in insolvency. In case of the bankruptcy

or insolvency of the partnership, no special partner, under any circumstances,

is to be allowed to claim as a creditor until the claims of all the other creditors

of the partnership are satisfied.

Kev.. s. 2538: Code. s. 3107: 1860-1, c. 28, s. 20.

19. Notice of dissolution. No dissolution of such partnership by the acts of

the parties must take place before the time specified in the certificate of its for-

mation, or in the certificate of its renewal, until a notice of its dissolution has been

registered in the register's office in which the original certificate was registered,

and published once a week for four successive weeks in the nearest newspaper to

each of the places where the partnership transacts its business.

Kev.. s. 2539: Code, s. 3108; 1860-1. c. 28. s. 21.

Art. 2. Sui;vivi?>rG Partxeks

20. Surviving partner to give bond. Upon the death of any member of a

partnership, the surviving partner shall, within thirty days, execute before the

clerk of the superior court of the county where the partnership business was
conducted, a bond payable to the state of North Carolina, with sufficient surety

conditioned upon the faithful performance of his duties in the settlement of

the partnership affairs. The amount of such bond shall be fixed by the clerk of

the court ; and the settlement of the estate and the liability of the bond shall be

the same as under the law governing administrators and their bonds.

191.5. c. 227. s.s. 1. 2, 3.

21. Effect of failure to give bond. Upon the failure of the surviving part-

ner to execute the bond provided for in the preceding section, the clerk of the

superior court shall, upon application of any person interested in the estate of

the deceased partner, appoint a collector of the partnership, who shall be gov-

erned by the same law governing an administrator of a deceased person.

191.5, c. 227, s. 4.

22. Surviving partners and personal representative make inventory. When
a member of any partnership dies the surviving partner, within sixty days after

the death of the deceased partner, together with the personal representative of

the deceased partner, shall make out a full and complete inventory of the assets

of the partnership, including real estate, if there be any, together with a schedule
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of the debts and liabilities thereof, a copy of which inventory and schedule shall

be retained by the surviving partner, and a copy thereof shall be furnished to

the personal representative of the deceased partner.

Kev., s. 2540; 1901, c. (MO.

23. When personal representative may take inventory; receiver. If the sur-

viving partner neglect or refuse to have such inventory made, the personal rep-

resentative of the deceased partner may have the same made in accordance

with the provisions of the preceding section. Should any surviving partner

fail to take such an inventory or refuse to allow the personal representative of

the deceased partner 's estate to do so, such personal representative of the deceased

partner's estate may forthwith apply to a court of competent jurisdiction for

the appointment of a receiver for such partnership, who shall thereupon proceed

to wind up the same and dispose of the assets thereof in accordance with law.

Rev., s. 2541 : 1901, c. 640, s. 2.

24. Notice to creditors. EveTy surviving partner, within thirty days after

the death of the deceased partner, shall notify all persons having claims against

the partnership which were in existence at the time of the death of the deceased

partner, to exhibit the same to the svirviving partner within twelve months from

the date of first publication of such notice. The notice shall be published once

a week for four weeks in a newspaper (if there be any) published in the county

where the partnership existed. If there should be no newspaper published in

the county, then the notice shall be posted at the courthouse and four other

public places in the county.

lU-v.. s. 2.")42 ; 1901, c. 640, s. 3.

25. Debts paid pro rata; liens. All debts and demands against a copartner-

ship, where one partner has died, shall be paid pro rata, except debts which are

a specific lien on property belonging to the partnership.

Rev., s. 254.".: 1901. c. 640, s. 4.

26. Effect of failure to present claim in twelve months. In an action brought

on a claim w^hich was not presented within twelve months from the first publi-

cation of the general notice to creditors, the surviving partner shall not be

chargeable for any assets that he may have paid in satisfaction of any debts

before such action was commenced, nor shall any costs be recovered in such

action against the surviving partner.

Rev., s. 2.544; 1901, c. 640. s. 5.

27. Procedure for purchase by surviving partner:

/. A/:j:i<iIs((I of jiro/K^rf!/. The surviving partner mux, if he .so desire, make
application to the clerk of the superior court of the county in which the part-

nership existed, after first giving notice to the executor or administrator of the

time of the hearing of such application, for the appointment of three judicious,

disinterested appraisers, one of whom may be named by the surviving partner,

one by the representative of the deceased partner's estate, and the third named
by the two appraisers selected, whose duty it shall be to make out under oath a

full and complete inventory and appraisement of the entire assets of the part-

nership, including real estate if there be any, together with a schedule of the
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debts and liabilities thereof, and to deliver the same to the surviving partner;

they shall also deliver a copy to the executor or administrator, and file a copy

with the clerk of the court.

2. Surviving partner may purchase. The surviving partner may, with the

consent of the executor or administrator of the deceased partner and the approval

of the clerk of the superior court by whom such executor or administrator was
appointed, purchase the interest of such deceased partner in the partnership

assets at the appraised value thereof, including the good will of the business,

first deducting therefrom the debts and liabilities of the partnership, for cash

or upon giving to the executor or administrator his promissory note or notes,

with good approved security, and satisfactory to the executor or administrator,

for the payment of the interest of such deceased partner in the partnership

S. Surviving partner to give bond. In case the surviving partner shall avail

himself of the privilege of purchasing such interest as provided for in this

section, he shall give bond to the executor or administrator with surety for the

payment of the debts and liabilities of the partnership, and for the performance

of all contracts for which the partnership is liable.

4- Sale of real estate. In case of such sale of the real estate belonging to

the partnership, the title to the real estate so purchased shall not pass until the

sale thereof has been reported to and confirmed by the clerk of the superior

court of the county in which the partnership was located, in a special proceed-

ing to which the Avidow and heirs at law or devisees of the deceased partner

are duly made parties.

Rev., s. 2545; 1901, c. 640, s. 6.

28. Surviving partner to account and settle. In case the surviving partner

shall not avail himself of the privilege of purchasing the interest of the deceased

partner, he shall, within twelve months from the death of the deceased partner,

file with the clerk of the superior court of the county where the partnership was
located, an account, under oath, stating his action as surviving partner, and
shall come to a settlement with the executor or administrator of the deceased

partner: Provided, that the clerk of the superior court shall have power, upon
good cause shown, to extend tlie time within which said final settlement shall be

made. The surviving partner for his services in settling the partnership estate

shall receive commissions to be allowed by the court, and in no case to exceed

five per cent out of the share of the deceased partner.

Rev., s. 2546 : 1901. c. 640, s. 7.

29. Accounting compelled. In case any surviving partner fails to come to a

settlement with the executor or admintsrator of the deceased partner within the

time prescribed by law, the clerk of the superior court may, at the instance of

such executor, administrator or other person interested in such deceased part-

nership estate, cite the surviving partners to a final settlement as provided for

by law in the case of executors and administrators.

Rev., s. 2547 ; 1901, c. 640, s. 8.

30. Settlement otherwise provided for. When the original articles of part-

nership in force at the death of any partner or the will of a deceased partner

make provision for the settlement of the deceased partner's interest in the part-

871
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nership, and for a disposition thereof different from that provided for in this

chapter, the interest of such deceased partner in the partnership shall be settled

and disposed of in accordance with the provisions of such articles of partnership

or of such will.

Uev., s. 2545 : 1901. c. 640, 8. (5.

Art. 3. Business Under Assumed JSTame Regulated

31. Certificate filed; contents. No person shall hereafter carry on, conduct

or transact business in this state under assumed name, or under any designation,

name or style other than the real name of the individual owning, conducting or

transacting such business, unless such person shall file in the office of the clerk

of the superior court of the county in which such person owns, conducts or

transacts, or intends to own, conduct or transact such business, or maintain an
office or place of business, a certificate setting forth the name under which such

business owned is or is to be conducted or transacted, and the true or real full

name of the person owning, conducting or transacting the same, with the home
and postoffice address of such person. The certificate shall be executed and
duly acknowledged by the person so owning, conducting or intending to con-

duct such business : Provided, that the selling of goods by sample or through

traveling agents or traveling salesmen, or by means of orders forwarded by the

purchaser through the mails, shall not be construed for the purpose of this

section as conducting or transacting business so as to require trie filing of such

certificates.

1913. c. 77. s. 1.

32. Index of certificates kept by clerk. The several clerks of the superior

court of this state shall keep an alphabetical index of all persons filing certifi-

cates provided for herein, and for the indexing and filing of such certificates they

shall receive a fee of twenty-five cents. A copy of such certificates duly certified

to by the clerk, in whose office the same shall be filed, shall be presumptive evi-

dence in all courts of law in this state of the facts therein contained.

191:-!, C-. 77. s. 2.

33. Corporations and limited partnerships not affected. This article shall in

no way affect or apply to any corporation created and organized under the laws

of this state, or to any corporation organized under the laws of any other state

and lawfully doing business in this state, nor shall it in any manner affect the

right of any persons to form limited partnerships as provided by the laws of

this state.

191.^. c. 77. s. 3.

34. Violating of article misdemeanor. Any person owning, carrying on or

conducting or transactijig business as aforesaid, who shall fail to comply with the

provisions of this article, shall be guilty of a misdemeanor, and upon conviction

thereof shall be punished by a fine of not more than fifty dollars or imprison-

ment in the county jail for a term of not exceeding thirty days.

191.3, c. 77. R. 4.

35. Person trading as "company" or "agent" to disclose real parties; mar-

ried woman not disclosing a free trader. If any person or persons transacts
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business as trader or merchant, with the addition of the words "factor,"

"agent," "& Company" or "& Co.," or conducts such business under any

name or style other than his own, except in case of corporation, and fails to dis-

close the name of his principal or partner by a sign placed conspicuously at the

place wherein such business is conducted; or if any married woman conducts

such business through her husband or any otlier agent, or if a husband or agent

of any married woman conducts such business for her without displaying the

Christian name of such married woman, and the fact that she is a feme covert,

by a sign placed conspicuously at the place wherein such business is conducted,

then all the property, stock of goods and merchandise, and choses in action pur-

chased, used and contracted in the course of such business shall, as to creditors,

be liable for the debts contracted in the course of such business by the person in

charge of same. A married woman conducting such business as aforesaid with-

out complying with the provisions of this section shall for all purposes be deemed
and treated, as to all debts contracted in the course of such business, as a free

trader as fully as if she had in all respects complied with the provisions of this

article : Provided, this section shall not apply to any person transacting business

under license as an auctioneer broker or commission merchant; in all actions

under this section it is incumbent on such trader, merchant or married woman
to prove compliance with the same.

Rev., s. 2118 : 1905, c. 44.3.



CHAPTER 64

PROBATE AND REGISTRATION
Art. 1. Probate.

1. Officials of state authorized to take probate.
2. Officials of United States, foreign countries and sister states.

3. Commissioner appointed by clerk for nonresident maker.
4. By justice of peace of other than registering county.
5. When seal of oflicer necessary to probate.
6. Officials may act although land or maker's residence elsewhere.
T. Probate where clerk is a party.
8. Attorney in action not to probate papers therein.

9. Probates before stockholders in building and loan associations.
10. Subpcenas to maker and subscribing witnesses.
11. Proof of attested writing.
12. Proof of unattested writing.
13. Clerk to pass on certificate and order registration.

14. Probate of husband's deed where wife insane.

15. Probate of corporate deeds, where corporation has ceased to exist.

Art. 2. Registration.

16. Probate and registration sufficient without livery.

17. Conveyances, contracts to convey, and leases of land.

18. Unregistered deeds prior to January, 1885, registered on affidavit.

19. Deeds of trust and mortgages, real and personal.
20. Conditional sales of personal property.
21. Conditional sales or leases of railroad property.
22. Marriage settlements.

23. Deeds of gift.

24. Deeds of easements.
25. Powers of attorney.

26. Plats and subdivisions.

27. Certified copies may be registered ; used as evidence.
28. Register to fill in deeds on blank forms with lines.

29. Errors in registration corrected on petition to clerk.

Art. 3. Forms of Acknov\ ledgment, Probate axd Order of Registration.

30. Adjudication and order of registration.

31. Acknowledgment by grantor.

32. Private examination of wife.

33. Husband's acknowledgment and wife's examination before same officer.

34. Corporate conveyances.
35. Clerk's certificate upon probate by justice of peace.

36. Clerk's certificate upon probate by nonresident official without seal.

Art. 4. Curative Statutes; Acknowledgments; Probates; Registration.

37. Defective order of registration ; "same" for "this instrument."
38. Clerk's certificate failing to -pass on all prior certificates.

39. Order of registration omitted.
40. Official deeds omitting seals.

41. Probates omitting official seals.

42. Registrations by register's clerks or deputies.

43. Before officer in wrong capacity or out of jurisdiction.

44. Before justices of peace, where clerk's certificate or order of registration defective.

45. Probates on proof of handwriting of maker refusing to acknowledge.
46. Before judges supreme or superior courts or clerk before 1889.

47. Before clerks of inferior courts.

48. Before de facto officers of Greene County.
49. Order of registration by judge, where clerk party.

50. Order registration by interested clerk.

51. I'robates before iutei-ested notaries.

52. Probates before officer of interested corporation.

874



PKOBATE AXD REGISTEATION Ch. 64

53. Probates before sttx-klioUlers aii<l directors of building and loan associations.

54. Clerk's deeds, where clerk appointed himself to sell.

55. Certificate of wife's "previous" examination.
56. Probates of husband and wife iu wrong order.

57. Probates of husband and wife before different otHcers.

58. Wife free-trader : no examination or husband's assent.

59. By president and attested by treasurer under corporate seal.

60. By president and attested by witness before January. 1900.

61. Proof of corpoi'ate articles before officer autliorized to probate.

62. Before officials of wrong state.

63. Before notaries and clerks in other states.

64. Acknowledgment by resident taken out of state.

65. Before deputy clerks of courts of other states.

66. Sister state probates without governor's authentication.
67. Before commissioners of deeds.

68. Foreign probates omitting seals.

69. Before consuls general.

70. Before vice-consuls and vice-consuls general.

71. Before masters in chancery.

Art. 1. Pkobate

1. Officials of state authorized to take probate. The execution of all deeds

of conveyance, contracts to buy, sell or convey lands, mortgages, deeds of trust,

assignments, powers of attorney, covenants to stand seized to the use of another,

leases for more than three years, releases and any and all instruments and writ-

ings of whatsoever nature and kind which are required or allowed by law to be

registered in the office of the register of deeds or which may hereafter be required

or allowed by law to be so registered, may be proved, or acknowledged before

any one of the following officials of this state : the several justices of the supreme

court, the several judges of the superior court, commissioners of affidavits

appointed by the governor of this state, the clerk of the supreme court, the sev-

eral clerks of the superior court, the deputy clerks of the superior courts, the

several clerks of the criminal courts, notaries public, and the several justices of

the peace.

Rev., s. 989: Code, s. 1246; 1899, c. 235; 1895, c. 161, ss. 1, 3: 1897, c. 87.

2. Officials of the United States, foreign countries and sister states. The exe-

cution of all such instruments and writings as are permitted or required by law

to be registered may be proved or acknowledged before any one of the following

officials of the United States, of the District of Columbia, of the several states

and territories of the United States, of countries under the dominion of the

United States and of foreign countries : Any judge of a court of record, any
clerk of a court of record, any notary public, any commissioner of deeds, any
mayor or chief magistrate of an incorporated town or city, any ambassador,

minister, consul, vice consul, consul general, vice consul general, or commercial

agent of the United States, any justice of the peace of any state or territory of

the United States. If the proof or acknowledgment of the execution of an

instrument is had before a justice of the peace of any state of the United States

other than this state or of any territory of the United States, the certificate of

such justice of the peace shall be accompanied by a certificate of the clerk of

some court of record of the county in which such justice of the peace resides,

which certificate of the clerk shall be under his hand and official seal, to the effect

that such justice of the peace was at the time the certificate of such justice bears
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date an acting justice of the peace of such county and state or territory and that

the genuine signature of such justice of the peace is set to such certificate.

Rev., s. 900; ISHO. c. 285. s. 5 : 1905, c. 451 : 191.3, c. 39. s. 1 ; Ex. Spss. 101.3, c. 72, s. 1.

3. Commissioner appointed by clerk for nonresident maker. When it appears

to the clerk of the superior court of any county that any person nonresident of

this state desires to acknowledge a power of attorney, deed or other conveyance

touching any real estate situated in the county of said clerk, he shall issue a

commission to a commissioner for receiving such acknowledgment, or taking such

proof, and said commissioner may likewise take the acknowledgment and privy

examination of a married woman separate and apart from her husband, touching

her assent to any power of attorney, deeds or other conveyances, touching real

estate in said county. The commissioner shall make certificate of the acknowl-

edgments or proof and privy examination made by him, and shall return the

same to the clerk of the superior court, whereupon he shall adjudge that such

conveyance, power of attorney or other instrument is duly acknowledged or

proved, and that such examination is in due form, and shall order the same to

be registered.

Kev.. 8. 991: Cofle. s. 125S : 1809-70, c. 185.

4. By justice of peace of other than registering county. If the proof of

acknowledgment of any instrument is had before a justice of the peace of any

county other than the county in which such instrument is offered for registration,

the certificate of proof or acknowledgment made by such justice of the peace

shall be accompanied by the certificate of the clerk of the superior court of the

county in which said justice of the peace resides, that such justice of the peace

was at the time his certificate bears date an acting justice of the peace of such

county, and that such jiistice's genuine signature is set to his certificate. The
certificate of the clerk of the superior court herein provided for shall be under

his hand and official seal.

Upv.. s. 992: 1899, e. 235. s. 4.

5. When seal of officer necessary to probate. When proof or acknowledg-

ment of the execution of any instrument by any maker of such instrument,

whether a married woman or other person or corporation, is had before any offi-

cial authorized by law to take such proof and acknowledgment and such official

has an otficial seal he shall set his official seal to his certificate. If the official

before whom the instrument is proved or acknowledged has no official seal he

shall certify under his hand, and his private seal shall not be essential. When
the instrument is proved or acknowledged before the clerk or deputy clerk of the

superior court of the county in which the instrument is to be registered, the offi-

cial seal shall not be necessary.

Rev., s. 993: 1899. c. 2.35. s. 8.

6. Officials may act although land or maker's residence elsewhere. The execu-

tion of all instruments required or permitted by law to l)e registered may be

proved or acknowledged before any of the officials authorized by law to take

probates, regardless of the county in this state in which the subject matter of the

instrument may be situated and regardless of the domicile, residence or citizen-
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ship of the person who executes such instrument, or of the domicile, residence or

citizenship of the person to whom or for whose benefit such instrument may be

made.

Rev., s. 094 : 1899. c. 235. s. 13.

7. Probate where clerk is a party. All instruments required or permitted by

law to be registered to which clerks of the superior court are parties or in which

such clerks are interested, may be proved or acknowledged and privy examina-

tion of any married woman, when necessary, taken before any justice of the peace

of the county of said clerk, which clerk may then, under his hand and official

seal, certify to the genuineness thereof, or before any judge of the superior court

or justice of the supreme court, and the instrument probated and ordered to be

registered by such judge or justice of the peace in like manner as is provided

by law for probates by clerks of the superior court in other cases.

Rev., s. 995 ; 1891, c. 102 ; 1893, c. 3 ; 1913, c. 148, s. 1.

8. Attorney in action not to probate papers therein. No practicing attorney

at law has power to administer any oath to a person to any paper writing to be

used in any legal proceeding in which he appears as attorney.

I<:x. Ses8. 1908. f. 105. s. 2.

9. Probates before stockholders in building and loan associations. No ac-

knowledgment or proof of execution, including the privy examination of any
married woman, of any mortgage or deed of trust executed to secure the pay-

ment of any indebtedness to any building and loan association shall hereafter be

held invalid by reason of the fact that the officer taking such acknowledgment,

proof or privy examination, is a stockholder in said building and loan association.

This section does not authorize any officer or director of a building and loan

association to take acknowledgments, proofs and privy examinations.

1913, c. 110, S8. 1, 3.

10. Subpoenas to maker and subscribing witness. The grantee or other party

to an instrument required or allowed by law to be registered may at his own
expense obtain from the clerk of the superior court of the county in which the

instrument is required to be registered a subpoena for any or all of the makers
of or subscribing witnesses to such instrument, commanding such maker or sub-

scribing witness to appear before such clerk at his office at a certain time to give

evidence concerning the execution of the instrument. The subpoena shall be

directed to the sheriff of the county in which the person upon whom it is to be
served resides. If any person refuses to obey such subpoena he is liable to a fine

of forty dollars or to be attached for contempt by the clerk, upon its being made
to appear to the satisfaction of the clerk that such disobedience was intentional,

under the same rules of law as are prescribed in the cases of other defaulting

witnesses.

Itev.. s. 996 ; Code. s. 1268 ; 1899, c. 235. s. 16 : 1897, c. 28.

11. Proof of attested writing. If an instrument required or permitted by
law to be registered has a subscribing witness and such witness is dead or out of

the state, or of unsound mind, the execution of the same may be proved before

any official authorized to take the proof and acknoledgment of such instrument
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by proof of the handwriting of such subscribing witness or of the handwriting

of the maker, but this shall not be proof of the execution of instruments by mar-
ried women.

Rev., s. 907 : 1899, c. 235. s. 12.

12. Proof of unattested writing. If an instrument required or permitted by
law to be registered has no subscribing witness, the execution of the same may be

proved before any official authorized to take the proof and acknowledgment of

such instrument by proof of the handwriting of the maker, biit this shall not

apply to proof of execution of instruments by married women.
Rev., s. 998: 1899, c. 2.3.5. s. 11.

13. Clerk to pass on certificate and order registration. When the proof or

acknowledgment of the execution of any instrument, required or permitted by
law to be registered, is had before any other official than the clerk or deputy

clerk of the superior court of the county in which such instrument is offered for

registration, the clerk or deputy clerk of the superior court of the county in which

the instrument is offered for registration shall, before the same is registered,

examine the certificate or certificates of proof or acknowledgment appearing

upon the instrument, and if it appears that the instrument has been duly proved

or acknowledged and the certificate or certificates to that effect are in due form

he shall so adjudge and shall order the instrument to be registered together with

the certificates. If the clerk of the superior court is a party to or interested in

such instrument such adjudication and order of registration shall be made by his

deputy or by the clerk of the superior court of some other county of this state, or

by some justice of the supreme court of this state or some judge of the superior

court of this state. The acknowledgment of such instruments may also be made
before a justice of the peace of said county, and the adjudication of the sufficiency

of the certificate of said justice may be made by said clerk or his deputy.

Rev., s. 999; 1899. c. 235, s. 7; 1905, c. 414.

14. Probate of husband's deed where wife insane. When a deed executed

by a married man whose wife is insane or a hinatic, together with the certificate

of the superintendent of the asylum and the certificate of the clerk taken as pre-

scribed in 514 of eh. on Conveyances is offered for probate before the clerk of the

superior court of the county in which the land conveyed is situated, and the

execution of such deed is acknowledged or proved, the clerk shall adjudge

whether the certificates of the superintendent and the clerk are in due form, and
if adjudged to be in due form he shall order the registration of the deed and
certificates.

Rev.. 8. 1000: 1905, c. 13.s. s. 2.

15. Probate of corporate deeds, where corporation has ceased to exist. It is

competent for the clerk of the superior court in any county in this state, on

proof before him upon the oath and examination of the subscribing witness to

any contract or instrument required to be registered under the laws of this

state, to adjudge and order that such contract or instrument be registered as by

law provided, when such contract or instrument is signed by any corporation in

its corporate name by its president, and when such corporation has been out of
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existence for more than ten years when the said contract or instrument is offered

for probate and registration, and when the grantee and those claiming under any

such grantee have been in the uninterrupted possession of the property described

in said contract or instrument since the date of its execution ; and said contract

or instrument so probated and registered shall be as effective to all intents and

purposes as if signed, sealed, and acknowledged, or proven, as provided under

the existing laws of this state.

1911, c. 44, s. 1.

Art. 2. Registration

16. Probate and registration sufficient without livery. All deeds, contracts

or leases, before registration, except those executed prior to January first, one

thousand eight hundred and seventy, shall be acknowledged by the grantor,

lessor or the person executing the same, or their signature proven on oath by one

or more witnesses in the manner prescribed by law, and all deeds executed and

registered according to law shall be valid, and pass title and estates without liv-

ery of seizin, attornment or other ceremony.

Rev., s. 979; Code, s. 1245; 1885, c. 147, s. 3 ; 29 Ch. II, c. 3; R. C. c. .37, s. 1; 1715,

c. 7 ; 1756, c. 58, s. 3 ; 1838-9, c. 38 ; 1905, c. 277.

17. Conveyances, contracts to convey, and leases of land. No conveyance of

land, or contract to convey, or lease of land for more than three years shall be

valid to pass any property, as against creditors or purchasers for a valuable con-

sideration, from the donor, bargainor or lessor, but from the registration thereof

within the county where the land lies: Provided, the provisions of this section

shall not apply to contracts, leases or deeds executed prior to March first, one

thousand eight hundred and eighty-five, until the first day of January, one thou-

sand eight hundred and eighty-six ; and no purchase from any such donor, bar-

gainor or lessor shall avail or pass title as against any unregistered deed executed

prior to the first day of December, one thousand eight hundred and eighty-five,

when the person holding or claiming under such unregistered deed shall be in

the actual possession and enjoyment of such land, either in person or by his

tenant at the time of the execution of such second deed, or when the person,

claiming under or taking such second deed, had at the time of taking or pur-

chasing under such deed actual or constructive notice of such unregistered deed,

or the claim of the person holding or claiming thereunder.

Rev., s. 980: Code, s. 1245; 1885, c. 147, s. 1.

18. Unregistered deeds prior to January 1885 registered on affidavit. Any
person holding any unregistered deed or claiming title thereunder, executed

prior to the first day of January, one thousand eight hund.red and eighty-five,

may have the same registered without proof of the execution thereof by making
an affidavit before the officer having jurisdiction to take probate of such deed,

that the grantor, bargainor or maker of such deed, and the witnesses thereto are

dead or cannot be found, that he cannot make proof of their handwriting, and
that affiant believes such deed to be a bona fide deed and executed by the grantor

therein named. This section shall not interfere with vested rights nor shall

a deed so admitted to record be used as evidence in any action now pending.

Said affidavit shall be written upon or attached "to such deed, and the same,
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together with such deed, shall be entitled to registration in the same manner and
with the same effect as if proved in the manner prescribed by law for other

deeds.

Kev.. s. !)S1 : 1S85. c. 147, s. 2 ; 1905. e. 277 : 1913, c. 102 : 1915, cc. 13, 90.

19. Deeds of trust and mortgages, real and personal. No deed of trust or

mortgage for real or personal estate shall be valid at law to pass any property

as against creditors or purchasers for a valuable consideration from the donor,

bargainor or mortgagor, but from the registration of such deed of trust or mort-

gage in the countj^ where the land lies; or in case of personal estate where the

donor, bargainor or mortgagor resides ; or in case the donor, bargainor or mort-

gagor resides out of the state, then in the county where the said personal estate,

or some part of the same, is situated; or in case of choses in action, where the

donee, bargainee or mortgagee resides. For the purposes mentioned in this sec-

tion the principal place of business of a domestic corporation is its residence.

Uev.. s. 9S2 ; ("ode, s. 1254 ; R. C. c. 37, s. 22 ; 1829, c. 20 : 1909, c. 874, s. 1.

20. Conditional sales of personal property. All conditional sales of per-

sonal property in which the title is retained by the bargainor, shall be reduced

to writing and registered in the same manner, for the same fees and with the

same legal effect as is provided for chattel mortgages, in the county where the

purchaser resides, or, in case the purchaser shall reside out of the state, then in

the county where the personal estate or some part thereof is situated ; or in case

of choses in action, where the donee, bargainee or mortgagee resides.

Rev., s. 983: Code. s. 1275: 1S91, e. 240: 1883, e. .342.

21. Conditional sales or leases of railroad property. When any railroad

equipment and rolling stock is sold, leased or loaned on the condition that the

title to the same, notwithstanding the possession and use of the same by the

vendee, lessee, or bailee, shall remain in the vendor, lessor or bailor until the

terms of the contract, as to the payment of the installments, amounts or rentals

payable, or the performance of other obligations thereunder, shall have been fully

complied with, such contract shall be invalid as to any subsequent judgment
creditor, or any subsequent purchaser for a valuable consideration without

notice, imless

—

1. The same is evidenced by writing didy acknowledged before some person

authorized to take acknowledgments of deeds.

2. Such writing is registered as mortgages are registered, in the office of the

register of deeds in at least one county in which such vendee, lessee or bailee

does business.

3. Each locomotive or car so sold, leased or loaned has the name of the vendor,

lessor, or bailor, or the assignee of such vendor, lessor or bailor plainly marked
upon both sides thereof, followed by the word owner, lessor, bailor or assignee,

as the ease may be.

This section shall not apply to or invalidate any contract made before the

twelfth day of March, one thousand eight hundred and eighty-three.

Itcv.. s. 9S4; (%i(lc. s. 2(!0(;: iss:!. c. 410: 1907, C-. 1.^0. s. 1.

22. Marriage settlements. All marriage settlements and other marriage con-

tracts, whereby any money or other estate is secured to the wife or liusband.
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shall be proved or acknowledged and registered in the same manner as deeds for

lands, and shall be valid against creditors and purchasers for value only from

registration.

Kev.. s. 985: Code. ss. 1269. 1270. 12S1 ; 1885. e. 147; R. C. c. 37: ss. 24. 25: 1785, c. 2.38;

1871-2. c. 193, s. 12.

23. Deeds of gift. All deeds of gift of any estate of any nature shall within

two years after the making thereof be proved in due form and registered, or

otherwise shall be void, and shall be good against creditors and purchasers for

value only from the time of registration.

Kev.. s. 986 : Code. s. 1252 : 1885. v. 147 ; R. C. e. 37. s. 18 : 1789. e. 315. s. 2.

24. Deeds of easements. All persons, firms, or corporations now owning
or hereafter acquiring any deed or agreement for rights of way and easements of

any character whatsoever shall record such deeds and agreements in the office of

the register of deeds of the county where the land affected is sitiiated. Where
such deeds and agreements may have been acquired, but no use has been made
thereof, the person, firm, or corporation holding such instrument, or any assign-

ment thereof, shall not be required to record them until within ninety days after

the beginnng of the use of the easements granted thereby.

Nothing in this act shall require the registration of the following classes of

instruments or conveyances, to wit

:

1. It shall not apply to any deed or instrument executed prior to January
first, one thousand nine hundred and ten.

2. It shall not apply to any deed or instrument so defectively executed or

witnessed that it cannot by law be admitted to probate or registration, provided

that such deed or instrument was executed prior to the ratification of this act.

3. It shall not apply to decrees of a competent court awarding condemnation
or confirming reports of commissioners, when such decrees are on record in

such courts.

4. It shall not apply to local telephone companies, operating exclusively within

the state, or to agreements about alley-ways.

Any person, firm, or corporation knowingly and willfully violating this sec-

tion shall be guilty of a misdemeanor, and each day's continuance of this viola-

tion shall be a separate offense.

This section shall not apply to Alleghany, Harnett, Lee, Surry and Wilkes
counties.

1917. c. 148.

25. Powers of attorney. Every power of attorney, wherever made or con-

cerning whatsoever matter, may, on acknowledgment or proof of the same before

any competent official, be registered in the county wherein the property or estate

which it concerns is situate, if such power of attorney relate to the conveyance
thereof ; if it does not relate to the conveyance of any estate or property, then in

the county in which the attorney resides or the business is to be transacted.

Rev., s. 987 : Code. s. 1249; 1899, o. 235. s. 15.

26. Plats and subdivisions. Any person, firm, or corporation, owning land in

this state, who may desire to subdivide the same into smaller tracts or lots for

the purpose of sale or other purpose, may have a plat or subdivision of such

56 881
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land recorded in the office of the register of deeds of the county in which such

land or any part thereof is situated, upon proof upon oath by the surveyor mak-
ing siieh plat or subdivision that the same is in all respects correct and was pre-

pared from an actual survey by him made, giving the date of such survey and
the variation of the magnetic needle. Such plats or subdivisions when so proven,

and probated as deeds and other conveyances, sliall be recorded either by tran-

scribing a correct copy thereof upon or by permanently attaching the original

to the records, or in a book to be designated the Book of Plats; and when so

recorded shall be duly indexed,

inn. c. 5.5. s. 2.

27. Certified copies may be registered; used as evidence. A duly certified

copy of any deed or writing, required or allowed to be registered, may be regis-

tered in any county; and the registry or duly certified copy of any deed or

writing when registered in the county where the land is situate may be given in

evidence in any court of the state.

Rev., s. OSS : Code, s. 1253 ; 1858-9. c. 18, s. 2.

28. Register to fill in deeds on blank forms with Hnes. Registers of deeds

shall, in registering deeds and other instruments, where printed skeletons or

forms are used by the register, fill all spaces left blank in such skeletons or forms

by drawing or stamping a line or lines in ink through such blank spaces.

1911, c. fi, s. 1.

29. Errors in registration corrected on petition to clerk. Every person who
discovers that there is an error in the registration of his grant, conveyance, bill

of sale or other instrument of writing, may prefer a petition to the clerk of the

superior court of the county in which said writing is registered, in the same man-
ner as is directed for petitioners to correct errors in grants or patents, and if

on hearing the same before said clerk, it appears that errors have been commit-

ted, the clerk shall order the register of the county to correct such errors and

make the record conformable to the original. The petitioner must notify his

grantor and every person claiming title to, or having lands adjoining those men-

tioned in the petition, thirty days previous to preferring the same. Any per-

son dissatisfied with the judgment may appeal to the superior court as in other

Rev., s. 1008 ; Code. s. 1266 : R. C. c. Zl. s. 28 ; 1790, c. 326, ss. 2. 3, 4.

Art. 3. Forms of Acknowledgment, Probate and Order of

Registration

30. Adjudication and order of registration. The form of adjudication and

order of registration required by section 13 of this chapter shall be substantially

as follows

:

North Carolina, County.
- The foregoing (or annexed) certiticate of (here give name and official title of the

officer signing the certificate passed uiKin) is ad.jud.ged to he correct. T-et the instrument
and the certificate be registered.

This day of , A. D.
(Official seal.)

(Signature of officer.)

882
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But the order of registration may be substantially in the form :

'

' Let the same
with this certificate be registered."

Rev., ss. 1001, 1010; 1899, c. 235, s. 7; 1905, c. 344.

31. Acknowledgment by grantor. Where the instrument is acknowledged

by the grantor or maker, the form of acknowledgment shall be in substance as

follows

:

North Carolina, County.

I (here give the name of the official and his official title), do hereby certify that (here

give the name of the grantor or maker) personally appeared before me this day and
-acknowledged the due execution of the foregoing instrument. Witness my hand and
(where an official seal is required by law) official seal this the day of (year).

(Official seal.)

(Signature of officer.)

Rev., s. 1002.

32. Private examination of wife. When an instrument purports to be signed

by a married woman, the form of certificate of her acknowledgment and private

examination before any officer authorized to take the same, shall be in substance

as follows

:

North Carolina, County.

f (here give name of the official and his official title), do hereby certify that fhere give
name of the married woman who executed the instrument), wife of (here give husband's
name), personally appeared before me this day and acknowledged the due execution of the
foregoing (or annexed) instrument: and the said (here give married woman's name),
being by me privately examined, separate and apart from lier said husband, touching her
voluntary execution of the same, doth state tliat she signed the same freely and voluntarily,

without fear or compulsion of her said husband or any other person, and that she doth
still voluntarily assent thereto.

Witness my hand and (when an official seal is required by law) official seal, this

(day of month), A. D. (year).

(Official seal.)

(Signature of officer.)

Rev., s. 1003 ; 1899, c. 235. s. 8 : 1901. c. 637.

33. Husband's acknowledgment and wife's examination before same officer.

Where the instrument is acknowledged by both husband and wife or by other

grantor before the same officer the form of acknowledgment shall be in sub-

stance as follows

:

North Carolina, County.

I (here give name of official and his official title), do hereby certify that (here give name
of the grantors whose acknowledgment is being taken) personally appeared before me this

day and acknowledged the due execution of the foregoing (or annexed) instrument, and
the said (here give name of the married woman or women), wife (or wives) of (liere give
name of husband or husbands), being by me privately examined, separate and apart from
her said husband, touching her voluntary execution of the same, doth st^te that she signed
the same freely and voluntarily, without fear or compulsion of her said husband or any
other person, and that she doth still voluntarily assent thereto.

Witness my hand and (when an official seal is required by law) official seal, this

(da.v of month), A. D. (year).
(Official seal.)

(Signature of officer.)

Rev., s. 1004 ; 1899, c. 235, s. 8 ; 1901, c. 299.

34. Corporate conveyances. The following forms of probate for deeds and
other conveyances executed by a corporation shall be deemed sufficient, but shall

not exclude other forms of probate, which would be deemed sufficient in law.
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If the instrument is executed by the president or presiding member or trustee

and two other members of the corporation, and sealed with the common seal, the

following form shall be sufficient

:

>s'orth Carolina, County.

This day of , A. I). personally came before me (here jiive the
name and orticial title of the oiHcer who si;;ns this certificate), A. B. (here give the name
uf the subscribing witness), who, being by me duly sworn, says that he knows the com-
mon seal of the (here give the name of th(- corporation), and is also acquainted with C. D.,

who is the president (or presiding nieinber or trustee), and also with E. F. and G. H., two
other members of said corporation; and that he, the said A. B., saw the said president (or
presiding member or trustee) and the two said other members sign the said instrument,
and saw the said president (or presiding member or trustee) affix the said common seal

of said corporation thereto, and that he, the said subscribing witness, signed his name as
such subscribing witness thereto in their presence. Witness my hand and (when an official

seal is required by law) official seal, this day of (year).

(Official seal.)

(Signature of officer.)

If the deed or other instrument is executed by the president, presiding mem-
ber or trustee of the corporation, and sealed with its common seal, and attested

by its secretary or assistant secretary, either of the following forms of proof

and certificate thereof shall be deemed sufficient

:

North Carolina, County.

This day of A. D. personally came before me (here give
name and official title of the officer who signs the certificate) A. B. (here give the name
of the attesting secretary or assistant secretai'y), who. being by me duly sworn, says that
he knows the common seal of (here give the name of the corporation), and is acquainted
with C. D., who is the president- of said corporation, and that he, the said A. B., is the
secretary (or assistant secretary) of the said corporation, and saw the said president sign
the foregoing (or annexed) instrument, and saw the said common seal of said corporation
affixed to said instrument by said jiresident (or that he, the said A. B., secretary or
assistant secretary as aforesaid, affixed said seal to said instrument), and that he, the
said A. B., signed his name in attestation of the execution of said instrument in the
presence of said president of said corporation. Witness my hand and (when an official

seal is required bv law) official seal, this the day of (year).
(Official seal.)

'

(Signature of otticer.

)

North Carolina. County.

This is to certify that on the day of , 19 , before me personally came
(president, vice-president, seci'etary or assistant secretary, as the case may

be), with whom I am personally acquainted, who, being by me duly sworn, says that
is the president (or vice-pi'esident ) , and is the secretary (or

assistant secretary) of the the corporation described in. and which executed
the foregoing instrument; that he knows the common seal of said corporation; that the

seal affixed to the foregoing instrument is said common seal, and the name of the corpora-
tion was subscribed thereto by the said president (or vice-president), and that said

president (or vice-president) and secretary (or assistant secretary ) subscrilied their names
thereto, and said common seal was affixed, all by order of the board of directors of said

corporation and that the said instrument is the act and deed of said corpoi-ation. Witness
my hand and (when an official seal is re(nured by law) official seal, this the day of

(year).
(Official seal.)

(Signature of officer.)

If the deed or other instrument is executed by the signature of the president,

presiding member or trustee of the corporation, and sealed with its comnaon seal

and attested by its secretary, the following form of proof and certificate thereof

shall be deemed sufficient:

884
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This day of A. D. , personally came before me (here give
name and official title of the officer who signs the certificate) A. B.. who. being by me
duly sworn, says that he is president (iiresiding member or trustee) of the
Company, and that the seal affixed to the foregoing (or annexed) instrument in writing
is the corporate seal of the company, and that said writing was signed and sealed by him
in behalf of said corporation by its authority duly given. And tlie said A. B. acknowledged
the said writing to be the act and deed of said corporation.

(Official seal.) •

( Signatui'e of otficer.

)

If the officer before whom the same is proven be the clerk or deputy clerk of

the superior court of the county in which the instrument is offered for registra-

tion, he shall add to the foregoing certificate the following: "Let the instrument

with the certificate be registered."

Rev., s. IWS: 1899. c. 235. s. IT; 1001. c. 2. s. 110: 1905. c. 114: 1907, c. 927. s. 1.

35. Clerk's certificate upon probate by justice of peace. When the proof or

acknowledgment of any instrument is had before a justice of the peace of some
other state or territory of the United States, or before a justice of the peace of

this state but of a county different from that in which the instrument is offered

for registration, the form of certificate as to his official position and signature

shall be substantially as follows

:

Noi'th Carolina, County.

I, A. B. (here give name and official title of a clerk of a court of record), do hereby
ceitify that C. D. (here give the name of the justice of the peace taking the proof, etc.),

was at the time of signing the foregoing (or annexed) certificate an acting justice of the
peace in aiid for the county of and state (or territor.y) of and
that his signature thei-eto is in his own proper handwriting.

In witness whereof, I hereunto set m\ hand and ottlcial seal, this dav of ,

A. D.
(Official seal.)

(Signature of office)', i

Rev., s. 10O6 ; 1899, c. 285. s. 8.

36. Clerk's certificate upon probate by nonresident official without seal. When
the proof or aeknowledgmejit of any instrument is had before any official of

some other state, territory or country and such official has no official seal, then the

certificate of such official shall be accompanied by the certificate of a clerk of a

court of record of the state, territory or country in which the official taking the

proof or acknowledgment resides, of the official position and signature of such

official ; such certificate of the clerk shall be under his hand and official seal and
shall be in substance as follows

:

North Carolina. County.

I. A. B. (here give name and official title of the clerk of a court of record as provided
herein), do hereby certify that C. D. (here give name of the official taking the proof, etc.)

was at the time of signing the foregoing (or annexed) certificate a (here give the official

title of the otficer taking proof, etc.) in and for the county of and state of
(or other political division of tlie state, territory or country as the case may

be), and that his signature thereto is in liis own proper handwriting.
In witness whereof. I hereunto set my hand and official seal, this dav of ,

A. I).

(Official seal.)

(Signature of Clerk.)
Rev., s. 1007 : 1899. c. 285, s. 8.
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Aet. 4. Curative Statutes; Acknowledgments; Probates;
Registration

37. Defective order of registration; "same" for "this instrument." Where
instruments were admitted to registration prior to the ratification of chapter

three hundred and forty-four of the laws of nineteen hundred and five, and the

clerk's order for the registration used the word "same" in place of "this instru-

ment," the said registrations are good and valid.

Rev., s. 1010; 1905, c. 344.

38. Clerk's certificate failing to pass on all prior certificates. When it appears

that the clerk of the superior court or other officer having the power to probate

deeds, in passing upon deeds or other instruments, and the certificates thereto,

having more than one certificate of the same or a prior date, by other officer or

officers taking acknowledgment or probating the same, has in his certificate or

order mentioned only one or more of the preceding or foregoing certificates or

orders, but not all of them, but has admitted the same deed or other instrument

to probate, it shall be conclusively presumed that he has passed upon all the

certificates of said deed or instrument necessary to the admission of the same to

probate, and the certificate of said clerk or other probating officer shall be deemed
sufficient and the probate and registration of said deed or instrument is hereby

made and declared valid for all intents and purposes.

1917. c. L':;7. s. 1.

39. Order of registration omitted. In every case where it appears from the

records of the office of the register of deeds of any county in this state that the

execution of a deed of conveyance was duly acknowledged before the clerk or

deputy clerk of the superior court of such county and the certificate of such

officer taking the acknowledgment was made complete except that the order of

registration was omitted and such" deed with the certificate of such officer was
duly registered without any order of registration, any and all such probates

and registrations are hereby validated and the records of such deeds of convey-

ance may be read in evidence upon the trial or hearing of any cause with the

same force and effect as if the same had been duly ordered registered. This

section only applies to deeds so acknowledged and registered prior to January
first, one thousand nine hundred and fifteen. Suits pending October 13, 1913,

are not affected by this section.

1911. e. 91: 1911. e. 166: 191.'?. c. 61: Ex. Sess., 1913. c. 73; 1915, c. 179, s. 1.

40. OflJicial deeds omitting seals. All deeds executed prior to January first,

nineteen hundred and ten, by any sheriff, commissioner, or other officer author-

ized to execute a deed, by virtue of his office or appointment, wherein the officer

has omitted to affix a seal after his signature, shall be good and valid neverthe-

less. This section does not apply to actions pending, March 8, 1907.

1907. c. .S07: 1917. c. 69. s. 1.

41. Probates omitting official seals. In all cases where the acknowledgment,

private examination, or other proof of the execution of any deed, mortgage, or

other instrument authorized or required to be registered has been taken or had
by or before any commissioner of affidavits and deeds of this state, or clerk or
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deputy clerk of a court of record, or notary public of this or any other state,

territory, or district, and such deed, mortgage, or other instrument has heretofore

been recorded in any county in this state, but such commissioner, clerk, deputy

clerk, or notary piiblic has omitted to attach his or her official or notarial seal

thereto, or it does not appear of record that such seal was attached to the original

deed, mortgage, or other instrument, or such commissioner, clerk, deputy clerk,

or notary public has certified the same as under his or her "official seal," "no-

tarial seal," or words of similar import, and no such seal appears of record,

then all such acknowledgments, private examinations or other proofs of such

deeds, mortgages, or other instruments, and the registration thereof, are hereby

made in all respects valid and binding. The provisions of this section apply to

acknowledgments, private examinations, or proofs taken prior to March 11, 1907,

before a notary whose term had expired. This section does not apply to litiga-

tion pending February 16, 1915.

Kev.. s. 1012: 1907, ec. 213, 665. 971: 1911, c. 4: 191.5. c. 36.

42. Registrations by register's clerks or deputies. All registration of deeds

and other instruments heretofore made by the several registers of deeds of the

several counties of the state by their deputies and clerks, and signed in the name
of the register of deeds by a deputy or clerk, and when said registration is in all

other respects regular, are hereby validated and declared of the same force and
effect as if signed in the name of the register and not by a deputy or clerk, this

section does not affect pending litigation in any state nor federal court or any
suit in siibstautial renewal of any pending litigation.

1911, c. 184. s. 1.

43. Before officer in wrong capacity or out of jurisdiction. All deeds, convey-

ances, or other instruments permitted by law to be registered in this staCe, which

have been probated or ordered to be registered previous to January first, one

thousand nine hundred and thirteen, before any officer of this or any other state

or country, authorized by law to take acknowledgments or to order registration,

where the certificate of the probate or order of registration is sufficient in form,

but appears to have been certified by the officer in some capacity other than that

in which such officer was authorized to act, or appears to have been made out of

the county or district authorized by law but within the state, and where the

instrument with such certificate has been recorded in the proper county, are

hereby declared to have been duly proved, probated and recorded, and to be

valid. This section does not affect actions pending March 11, 1913.

Uov.. ss. 1017. 10.30: 1913, c. 125, s. 1.

44. Before justices of peace, where clerk's certificate or order or registration

defective. In every case where it appears from the record of the office of any
register of deeds in this state that a justice of the peace in this state has taken

and certified the proof of any instrument required by law to be registered, or the

privy examination of a married woman thereto, and the deed and certificate have
been registered, prior to the first day of January, one thousand nine hundred
and seven, in the county where the lands described in the instrument are located,

without, or with a defective certificate of the clerk of the official character of

the justice, or as to the genuineness of his signature ; or without the order of

registration of the clerk, or his adjudication of due probate, or with a defective
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adjudication thereof, such proofs, certificates and registration are validated;

but as against creditors or purchasers from donor, bargainor or lessor, only

from February first, nineteen hundred and seven.

1007. c. S3. ^;. 1.

45. Probates on proof of handwriting of maker refusing to acknowledge.

All registrations of instruments, prior to February fifth, one thousand eight

hundred and ninety-seven, permitted or required by law to be registered, which

were ordered to registration upon proof of the handwriting of the grantor or

maker who refused to acknowledge the execution, are hereby validated.

Rev., s. 1026: 1897. c. 2S.

46. Before judges supreme or superior courts or clerks before 1889. Wherever

the judges of the supreme or the superior court, or the clerks or deputy clerks of

the superior court, or courts of pleas and quarter sessions, mistaking their pow-

ers, have essayed previously to the first day of January, one thousand eight

hundred and eighty-nine, to take the probate of any instrument required or

allowed by law to be registered, and the privy examination of femes covert,

whose names are signed to such deeds, and have ordered said deeds to registra-

tion, and the same have been registered, all such probates, privy examinations

and registrations are validated.

livY.. s. KM!!): Code. s. 1260: 1S71-2, c. 200. s. 1 : 1S89. c. 252; 1S91. c. 4S4.

47. Before clerks of inferior courts. All probates and orders of registration

made by and taken before any clerk of any inferior, or criminal court, prior to

the twentieth day of February, one thousand eight hundred and eighty-five, and
valid in form and substance, shall be valid and effectual, and all deeds, mort-

gages OP other instruments requiring registration, registered upon such pro-

bate and order of registration, shall be valid. This section shall apply only to

the counties of Halifax, Northampton, Hertford, Buncombe, Mecklenburg, Gran-

ville, Beaufort, Lenoir, Robeson, Cumberland, Ashe, Martin, AVayne, Greene,

Iredell, Bertie, Edgecombe, Duplin and New Hanover. This section applies to

probates and private examinations taken before the clerks of the criminal court

of Buncombe prior to February second, one thousand eight hundred and
ninety-three.

Kev.. ss. 1020, 1021 : 1,S,S.5. vv. 105. ION; 1SS9. c. 14:-!; 1SS9. c. 46.3.

48. Before de facto officers of Greene County. The probate of all instru-

ments requiring registration made by Alexander Taylor while acting as and
being the de facto clerk of the superior court of Greene County during the

month of December, one thousand eight hundred and ninety-eight, and dtiring

the year one thousand eight hundred and ninety-nine, are hereby declared valid

;

and the registration of all instruments requiring registration as made by W. B.

Murphrey while acting as the de facto register of deeds of Greene County, dur-

ing the month of December, one thousand eight hundred and ninety-eight, and

during the year one thousand eight hundred and ninety-nine, are declared valid.

PvPV.. s. 1029: 1901. c. .369.

49. Order of registration by judge, where clerk party. All deeds, mort-

gages or other instruments which prior to the twentieth day of January, one

thousand eight hundred and ninety-three, have been probated by a justice of the
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peace, and ordered to registration by a judge of the superior court or justice

of the supreme court to which clerks of the superior court are parties are hereby

confirmed, and the probates and orders for registration declared to be valid.

Rev., s. 1011 ; 1893, c. 3, s. i>.

50. Order of registration by interested clerk. The probate and registration

of all deeds, mortgages and other instruments requiring registration, prior to the

fourth day of March, one thousand nine hundred and eight, to which the clerks

of the superior courts are parties or in which they have an interest and which

have been registered on the order of such clerks on proof of acknowledgment

taken before such clerks, justices of the peace or notaries public be and the same

are hereby declared valid. This section shall not affect pending actions.

Rev., s. 101.5: ISfll, c. 102; 1899. c. 258: 1905. c. 427; 1907, c. 1003, s. 2; Ex. Sess. 1908,

c. 10.5. s. 1.

51. Probates before interested notaries. The proof and acknowledgment of

instruments required by law to be registered in the office of the register of deeds

of a county, and all privy examinations of a feme covert to such instruments made
before any notary public on or since March eleventh, one thousand nine hundred

and seven, are hereby declared valid and sufficient, notwithstanding the notary

may have been interested as attorney, counsel or otherwise in such instruments.

E::. Sess. 190S, c. K^f). s. 2.

52. Probates before officer of interested corporation. In all eases when
acknowledgment of proof of any conveyance has been taken before a clerk of

superior court, justice of the peace or notary public, who was at the time a stock-

holder or officer in any corporation, bank or other institution which was a party

to such instrument, the certificates of such clerk, justice of the peace, or notary

public, shall be held valid, and are so declared.

1907. e. lOO:;. s. 1.

53. Probates before stockholders and directors of building and loan associa-

tions. No acknowledgment or proof of execution, including privy examina-

tion of married women, of any mortgage or deed of trust execi^ted to secure the

payment of any indebtedness to any building and loan association, prior to the

first day of January, one thousand nine hundred and thirteen, shall be held

invalid by reason of the fact that the officer taking such acknowledgment, proof

or privy examination was a stockholder or director in said building and loan

association ; but such proofs and acknowledgment and the registration thereof, if

in all other respects valid, are declared to be valid. Nor shall the registration

of any such instrument ordered to be registered, be held invalid by reason of the

fact that the clerk, or deputy clerk ordering the registration was a stockholder,

or director in any building and loan association, whose indebtedness is secured

thereby.

Ex. vSe.ss. 1913. c. 41.

54. Clerk's deeds, where clerk appointed himself to sell. All deeds made by
any clerk of the superior court of any county or his deputy, prior to the first

day of January, one thousand nine hundred and five, in any proceeding before

him in which he has appointed himself or his deputy to make sale of real prop-

erty or other property are hereby validated.

1911. c. 146. s. 1.

889
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55. Certificate of wife's "previous" examination. All probates of deeds, let-

ters of attorney or other instruments requiring registration to which married

women were parties, had and taken prior to the fourteenth day of February, one

thousand eight hundred and ninety-three, in which probate it appears that such

married women were "previously examined" instead of "privately examined,"

are hereby validated and confirmed.

Rev., s. 1016 ; 1893, c. 130.

56. Probates of husband and wife in wrong order. All probates prior to the

sixth day of March, one thousand eight hundred and ninety-three, of instru-

ments executed by a husband and wife in which the probate as to the husband

has been taken before or subsequent to the privy examination of his wife are

validated.

Ilcv., s. 1017: 1893. c. 293.

57. Probates of husband and wife before different officers. Where, prior to

the second day of March, one thousand eight hundred and ninety-five, the pro-

bate of a deed or other instrument, executed by luisband and wife, has been

taken as to the husband and the wife by different officers having the power to

take probates of deeds, whether both officers reside in this state, or one in this

state and the other in another state, or foreign country, the said probate, in the

cases mentioned, shall be valid to all intents and purposes, and all deeds and
other instruments required to be registered, and which have been ordered to

registration by the proper officer in this state, and upon sucli probate or pro-

bates, and have been registered, shall be taken and considered as duly registered

and the word "probate," as used in this section, shall include privy examination

of the wife. This section does not affect actions pending January 25, 1907.

Itov.. s. 1018: 1895, c. 120: 1907. c. 34, s. 1.

58. Wife free trader; no examination or husband's assent. In all cases prior

to the twenty-fourth day of September, nineteen hundred and thirteen, where a

married woman who was at the time a free trader by her husband's consent has

executed and delivered a deed conveying her land, without her privy examination

having been taken, and without the written assent of her husband other than his

written assent contained in the instrument making her a free trader, such deed

shall be valid and effectual to convey her land as if she had been, at the time. of

the execution and delivery of such deed, a feme sole. This section does not

validate such deed where it would affect the title to land or property of pur-

chasers or their grantees or assignees from such married woman and free trader

subsequent to the execution of such deed.

Ex. Sess. 1913, c. 54, s. 1.

59. By president and attested by treasurer under corporate seal. All deeds

and conveyances for lands in this state, made by any cori^oration of this state,

which have heretofore been proved or acknowledged before any notary public in

any other state, or before any commissioner of deeds and affidavits for the state

of North Carolina in any other state, and sealed with the common seal of the

corporation and attested by the treasurer, are hereby ratified and declared to be

good and valid deeds for all purposes. Where sv;eh deeds have been executed

for the corporation by its president and attested, sealed and acknowledged or

890
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probated as aforesaid, and the acknowledgment or probate has been duly ad-

judged sufficient by any deputy clerk and ordered registered, the acknowledg-

ment, probate and registration are ratified, and said deed is declared valid. Such

deeds, or certified copies thereof, may be used as evidence of title to the lands

therein conveyed in the trial of any suits in any of the courts of this state where

the title of said lands shall come in controversy.

Rev., 8. 1028 : 1905. c. 307.

60. By president and attested by witness before January, 1900. All deeds

and conveyances for land in this state, made prior to .January first, one thousand

nine hundred, by the president of any corporation duly chartered under the laws

of this state, and attested by a witness, is hereby declared to be a good and valid

deed by such corporation for all purposes, and shall be admitted to probate and
registration and shall pass title to the property therein conveyed to the grantee

as fully as if said deed were executed according to provisions and forms of law

in force in this state at the date of the execution of said deed. Tliis section does

not apply to suits now pending.

1009, c. 8.59. s. 1.

61. Proof of corporate articles before officer authorized to probate. All proofs

of articles of agreement for the creation of corporations which were^ prior to

the eighteenth day of February, one thousand nine hundred and one, made
before any officer who was at that time authorized by the law to take proofs and
acknowledgments of deeds and mortgages are ratified.

Rev., s. 1027 : 1901, c. 170.

62. Before officials of- wrong state. In all cases wdiere the acknowledgment,

examination and probate of any deed, mortgage, power of attorney or other

instrument required or authorized to be registered has been taken before any
judge, clerk of a court of record, notary public having a notarial seal, mayor of

a city having a seal, or justice of the peace of a state other than the* state in

which the grantor, maker or subscribing witness resided at the time of the execu-

tion, acknowledgment, examination or probate thereof, and such acknowledg-

ment, examination or probate is in other respects according to law, and such

instrument has been duly ordered to registration and has been registered, then

such acknowledgment, examination, probate and registration are hereby in all

respects made valid and binding. This section applies to probates and acknowl-

edgments of deputy clerks of other states when such probate and acknowledgment
has been attested by the official seal of said office and adjudged sufficient and in

due form of law by the clerk of the court in the state where the instrument is

required to be registered. This section does not aifect any pending suit.

Rev., s. 101.3 : 1T)0.5, c. 505.

63. Before notaries and clerks in other states. All deeds and conveyances

made for lands in this state which have, previous to February fifteenth, one

thousand eight hundred and eighty-three, been proved before a notary public

or clerk of a court of record, or before .a court of record, not including mayor's

court, of any other state, where such proof has been duly certified by such notary

or clerk under his official seal, or the seal of the court, or in accordance with the

act of Congress regulating the certifying of records of the courts of one state to

891
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another state, or under tlie seal of such courts, and such deed or conveyance,

with the certificate, has been registered in the office of register of deeds in the

book of records thereof for the county in which such lands were situate at the

time of such registration, are declared to be validly registered, and the proof and
registration is adjudged valid. All deeds and conveyances so proved, certified and
registered, or certified copies of the same, may be used as evidence of title for the

lands on the trial of any suit in any courts where title to the lands come into

controversy.

Rev., ss. 1022. 102:!; Cdde. ss. 1262, 1263: 1883. e. 129, ss. 1, 2; 1885, c. 11; 1915, f. 213.

64. Acknowledgment by resident taken out of state. When prior to the

ninth day of March, one thousand eight hundred and ninety-five, a deed

or mortgage executed by a resident of this state has been proved or acknowledged

by the maker thereof before a notary public of any other state of the United

States, and has been ordered to be registered by the clerk of the superior court

of the county in which the land conveyed is situated, and said deed or mortgage

has been registered such registration is valid.

H(-v.. s. 1019: 1895, e. 181.

65. Before deputy clerks of courts of other states. Where any deed or con-

veyance of lands in this state, executed prior to January first, one thousand nine

hundred and thirteen, has been acknowledged by the grantor or the privy examin-

ation of any married woman, has been taken before the deputy clerk of a court

of record of any other state, and the certificate of acknowledgment and privy

examination is otherwise sufficient ttnder the laws of this state, except that it

appears to have been signed in the name of the clerk of said court, by the deputy
clerk, and the seal of the court has been affixed thereto,' and such certificate has

been duly approved by the clerk of the superior court of this state, in the county

where the lands conveyed are situated and the instrument ordered to be recorded,

such certificate and probate and the registration made thereon is validated, and

the conveyance, if otherwise sufficient, is declared valid. This section does not

apply to any pending litigation.

I9i:;. .-. .->7. ss. 1, 2.

66. Sister state probates without governor's authentication. In all cases,

where any deed concerning lands or any power of attorney for the conveyance of

the same, or any other instrument required or allowed to be registered, has been,

prior to the twenty-ninth day of January, one thousand nine hundred and one,

acknowledged by the grantor therein, or proved and the private examination of

any married woman, who was a party thereto, taken according to law, before any

judge of a supreme, superior or circuit court, of any other state or territory of the

United States, where the parties to such instrttment resided, and the certificate

of such judge as to such acknowledgment, probate or private examination and

also the certificate of the secretary of state of said state or territory instead of

the governor thereof (as required by the laws of this state then in force) that

the judge, before whom the acknowledgment or probate and private examination

were taken, was at the time of taking the same a judge as aforesaid, are attached

to said deed, or other instrument, and the said deed or other instrument, having

said certificates attached, has been exhibited before the former judge of probate,

or the clerk of the superior court of the county in which the property is situated
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and such acknowledgment, or probate and private examination have been

adjudged by him to be sufficient and said deed or other instrument ordered to be

registered and has been registered accordingly, such probate and registration

shall be valid. Nothing herein contained affects the rights of third parties, who
are purchasers for value, without notice from the grantor in such deed or other

instrument.

Kev.. s. 1014: IHOl. c. :«».

67. Before commissioners of deeds. Any deed or other instrument permitted

by law to be registered, and which has prior to the third day of March, one

thousand nine hundred and thirteen, been proved or acknowledged before a

commissioner of deeds, is validated ; and its registration is authorized and vali-

dated. Nothing in this section affects pending litigation.

1013. v. H'.). s. 2.

68. Foreign probates omitting seals. In all cases where the acknowledgment,

privy examination or other proof of the execution of any instrument authorized

or required to be registered has been taken by or before any ambassador, minis-

ter, consul, vice consul, vice consul general or commercial agent of the United

States in any country beyond the limits of the United States, and such instru-

ment has heretofore been recorded in any county in this state, but the official

before whom it was taken has omitted to attach his seal of office, or it does not

appear of record that such seal was attached to the instrument, or such otficial

has certified the same as under his
'

' otffcial seal
'

' or seal of his office, or words of

similar import, and no such seal appears of record, then all such acknowledg-

ments, privy examinations or other proof of such instruments, and the registra-

tion thereof, are hereby made in all respects valid, and such instruments, after

the ratification hereof, shall be competent to be read in evidence. This section

does not apply to pending suits.

69. Before consuls general. Any deed oi~ other instrument permitted by law

to be registered, and which has prior to the thirteenth day of October, nineteen

hundred and thirteen, been proved or acknowledged before a
'

' consul general
'

' is

validated; and its registration is authorized and validated. Tiiis section does

not affect pending litigation.

Ex. Sess. l!)i:!. c. 72. s. 2.

70. Before vice consuls and consuls general. The order for registration by
the clerk of the superior court and the registration thereof of all deeds of con-

veyance and other instruments in any county of this state prior to January first,

one thousand nine hundred and five, upon the certificate of any vice consul or

vice consul general of the United States residing in a foreign country, certifying

in due form under his name and the official seal of the United States consul or

United States consulate general of the same place and country where such vice

consul or vice consul general resided and acted, that he has taken the proof or

acknowledgments of the parties to such instruments, together with the privy

examinations of married women parties thereto, are hereby, together with such

proof and acknowledgments, privy examinations and certificates validated.

Kev.. s. 1024: 1005. c. 4.51. s. 2.
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71. Before masters in chancery. All probates, acknowledgments, and pri-

vate examinations of deeds and conveyances of land heretofore taken before

masters in equity or masters in chancery in any other state are declared to be

valid, and all registrations of such deeds or conveyances upon such probates,

acknowledgments and private examinations, or any of them, are hereby declared

'to be sufficient. All such deeds and conveyances and registration thereof, and
all certified copies of such registrations, shall be received in evidence or other-

wise used in the same manner and with the same force and effect as other deeds

and conveyances with probates, acknowledgments, or private examinations made
in accordance with provisions of statutes of this state in force at the time and as

registrations thereof and certified copies of such registrations. This section does

not apply to any suit pending in the courts of this state or of the United States.

Nothing in this section contained shall have effect to deprive any one of any legal

rights acquired, before its passage, from the grantors in such deeds or convey-

ances subsequently to their execution, where the deeds or conveyances by which

such rights were acquired have been duly acknowledged or probated and regis-

tered.

1911, c. 10.



CHAPTER 65

PROHIBITION

Art. 1. Ma.xufactuee and Sale of Ixtoxicating Liquors.

1.,: Unlawful to maiiuf.icture or soil.

2. Intoxicating liquors deflned.

3.. Place of delivery ijlace of sale.

4. Unlawful to solicit orders for liquor.

4a. Unlawful sale throuj;h agents.

5. Social clubs using liquor.

Art. 2. Sale of Near-beer and Other Specified Drinks.

6. Unlawful to sell near-beer and other mixed drinks.

7. Must allow package to be taken away.
8. Construction of this article.

Art. 3. Manufacture and Sai,e of Malt.

9. Unlawful to make or sell malt.
10. Transportation companies to keep record.

Art. 4. Search and Seizure Law.
11. Handling liquor for gain.

12. Keeping liquor for sale : evidence.

13. Search and seizure upon complaint and warrant.
14. Unlawful to handle draft connected with receipt for liquor.

15. Transportation companies to keep record.

16. Indictment and proof.

Art. 5. Delivery and Receiving Reguxated.

17. Amount delivered restricted.

18. Amount received restricted.

19. Fifteen days between receipts.

20. Malt liquors defined.

21. No order in fictitious name or in name of another.
22. To allow use of name forbidden.
23. To serve liquors with meals forbidden.
24. Sale by druggists prohibited.
25. Application of provisions of this article.

26. Permit to obtain alcohol for certain purposes.
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Art. 1. MANUFACTruE and Sale of Intoxicating Liquors

1. Unlawful to manufacture or sell. It is unlawful for any person, firm or

corporation to manufacture or in any manner make, or sell, or otherwise dispose

of, for gain, any spirituous, vinous, fermented or malt liquors or intoxicating

bitters within the state of North Carolina : Provided, that wines and ciders may
be manufactured or made from grapes, berries or fruits, and wine sold, at the

place of manufacture only, and only in sealed or crated packages containing not

less than two and one-half gallons per package ; but no wine, when sold, shall be

drunk upon the premises where sold, nor shall the package containing the same
be opened on the premises : Provided further, that nothing herein contained shall

be construed to prevent the sale of cider, in any quantity, by the manufacturer

from fruits grown on his lands within the state of North Carolina ; nor to pre-

vent the sale of wine to any minister of religion or other officer of a church to be

used for religious or sacramental purposes.

1908. c. 71. ss. 1, .5 ; 191.5. c. 97. s. S.

2. Intoxicating liquors defined. All liquors or mixtures thereof, by whatever

name called, that will produce intoxication shall be construed and held to be

intoxicating liquors within the meaning of this article : Provided, that medicinal

preparations manufactured in accordance with formulas prescribed by the United

States Pharmacopoeia and National Formulary which contain no more alcohol

than is necessary to extract the medicinal properties of the drugs contained in

such preparations, and no more alcohol than is necessary to hold the medicinal

agents in solution, and which are manufactured and sold as medicines and not

as beverages, shall not be held or construed to be or to come within the meaning

or provisions of this article.

lOOS, c. 71. s, 2.

3. Place of delivery place of sale. The place where delivery of any intoxi-

cating liquors is made in the state of North Carolina shall be construed and held

to be the place of sale thereof, and any station or other place within the state to

which any person shall ship or convey any intoxicating liquors for the purpose

of delivering or carrying the same to a purchaser shall be construed to be the

place of sale.

Rev., s. 20SO: 19()S. c. 71. s. 4; 1915. c. 97, s. 8.

4. Unlawful to solicit orders for liquor. It is unlawful for any person, for

himself or as agent or traveling salesman for any person, firm or corporation, to

solicit orders or proposals of purchase of intoxicating liquors by the jug or

bottle or otherwise within the state of North Carolina.

190S. c. ns, s. 1.

4a. Unlawful sale through agents. If any person unlawfully and illegally

procures and delivers any spirituous or malt liquors to another, he shall be

deemed and held in law to be the agent of the person selling said spirituous and

malt liquors, and shall be guilty of a misdemeanor and shall be punished in the

discretion of the court. When the solicitor of any judicial district has good

reason to believe that liquor has been manufactured or, sold contrary to law

within any county in his district and believes that any person has knowledge of
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the existence and establishment of any illicit distillery, oi" that any person has

sold liquor illegally, then it is lawful for the solicitor to apply to the clerk of the

superior court of the county wherein the offense is supposed to have been com-

mitted to issue subpoenas for the person so having knowledge of said offenses to

appear before tlie next grand jury drawn for the county, there to testify upon
oath what he may know touching the existence, establishment and whereabouts

of said distillery or persons who have sold intoxicating liquors contrary to law,

and shall give the names and personal description of the keepers thereof, and
such evidence, when so obtained, shall be considered and held in law as an

information on oath upon which the grand jury shall make presentment, as pro-

vided by law, in other cases. If any officer shall fail or refuse to use due dili-

gence in the execution of the provisions of this section, he shall be guilty of

laches in office and such failure be cause for removal from office.

Kev.. ss. 3526, 3534; 19(15. c. 49S, ss. 6, 7, 8.

5. Social clubs using liquors. No corporation, club, association, or person,

shall directly or indirectly keep or maintain alone, or by association with others

or by any other means, or shall in any manner aid, assist, or abet others in keep-

ing or maintaining a clubroom or other place where intoxicating liquors are

received, kept, or stored for barter, sale, exchange, distribution, or division among
the members of any such club or association or aggregation of persons, or to or

among any other persons by any means whatever, or shall act as agents in order-

ing, procuring, buying, storing, or keeping intoxicating liquors for any such

purpose : Provided, this section shall not apply to churches using wines for

sacramental purposes, or to hospitals or asylums keeping intoxicating liquors for

medical purposes.

1911, c. 133, s. 1 : 1915. c. 97, s. s.

Akt. '2. Sale of Xear-beek axi» Otiiei; Specified Dkixks

6. Unlawful to sell near-beer and other mixed drinks. It is unlawful for any
person, firm or corporation to sell or dispose of, for gain, near-beer, beerine, or

other spirituous, vinous, or malt liquors, or mixtures of any kind, and under
whatsoever name called, that shall contain alcohol, or cocaine, or morphine, or

other opium derivative, except as herein provided.

1911, c. .35, s. 1.

7. Must allow package to be taken away. It is unlawful for any person, firm

or corporation, who is engaged in the sale of any kind of drinks, to refuse to

allow any person to carry away from the place, where such drinks are being sold

or offered for sale, any package or quantity of any size of the drink which has

been bought and paid for ; and if any person, firm or corporation shall refuse to

allow the package or quantity of such drink to be carried away from the place

of sale, it shall be prima facie evidence of the violation of this article.

1911, e. 35. s. 12.

8. Construction of article. This article shall not be construed to forbid the

sale of cocaine or morphine or other opium derivative to any registered pharma-
cist, or to forbid the sale of cocaine, morphine, or other opium derivative by a

licensed pharmacist upon a written prescription by a regularly licensed physi-

57 897
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cian or siargeon. This article shall not apply to the sale of domestic wines when
sold in quantity of not less than two and one-half gallons in sealed packages or

crated, on the premises where manufactured, or to the sale of cider in any quan-

tity by the manufacturer from fruits grown on his land within the state of North
Carolina, or to the sale of wine to any minister of religion or other officer of a

church when such wine is bought for religious or sacramental purposes, or to the

sale of flavoring extracts or essences when sold as such, or to the sale of medical

preparations manufactured in accordance with formulas prescribed by the

United States Pharmacopoeia and National Formulary which contain no more
alcohol than is necessary to extract the medical properties of the drug contained

in such preparations, and no more alcohol than is necessary to hold the medical

agents in solution, and which are manufactured and sold as medicines and not as

beverages, or to the sale of any medical preparation which is manufactured, sold,

and used as a medicine and not as a beverage, or to the sale of carbonated drinks

that contain no more than one-tenth of one per cent of alcohol, and in which

drinks a flavoring agent is used, in the manufacture of which flavoring agent

alcohol is used to dissolve and hold in solution or to extract from the crude

material the flavoring agent.

1911. c. 35, s. 3: 1915. c. 97. s. 8.

Note. For regulation of sale of cocaine, etc., see Medicine and Allied Occupations,

Art. 3. Manufacture and Sale of Malt

9. Unlawful to make or sell malt. It is unlawful for any person, firm or

corporation, or any agent, officer or employee thereof, to manufacture or sell

malt, such as is used in the manufacture of spirituous liquors, in the state of

North Carolina.

1915. c. 91, s. 1.

10. Transportation companies to keep record. All express companies, rail-

road companies, or other transportation companies, doing business in this state,

are required to keep a separate record of all shipments of such malt, in which

shall be entered immediately upon receipt thereof, the name of the person to

whom shipped, the amount of fiach shipment, the date when received and the

date when delivered, and by whom delivered and to whom delivered, which rec-

ord shall be open for the inspection of any officer of the state, county or munici-

pality any time during business hours of the company.

191.5, c. 91, s. 2.

Art. 4. Search and Seizure Law

11. Handling liquor for gain. It is unlawful for any person, firm, corpora-

tion, or association, by whatever name called, to engage in the business of selling,

exchanging, bartering, giving away for the purpose of direct or indirect gain, or

otherwise handling spirituous, vinous or malt liquors in the state of North

Carolina.

1913, c. 44, s. 1.

12. Keeping liquor for sale; evidence. It is unlawful for any person, firm,

association or corporation, by whatever name called, to have or keep in posses-

sion, for the purpose of sale, any spirituous, vinous or malt liquors, and proof
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of any one of the following facts shall constitute prima facie evidence of the

violation of this section

:

1. The possession of a license from the government of the United States to

sell or manufacture intoxicating liquors ; or

2. The possession of more than one gallon of spirituous liquors at any one

time, whether in one or more places ; or

3. The possession of more than three gallons of vinous liquors at any one

time, whether in one or more places; or

4. The possession of more than five gallons of malt liquors at any one time,

whether in one or more places ; or

5. The delivery to such person, firm, association or corporation of more than

five gallons of spirituous or vinous liquors, or more than twenty gallons of malt

liquors within any four successive weeks, whether in one or more places ; or

6. The possession of intoxicating liquors as samples to obtain orders thereon:

Provided, that this section shall not prohibit any person from keeping in his

possession wines and ciders in any quantity where such wines and ciders have

been manufactured from grapes or fruit grown on the premises of the person

in whose possession such wines and ciders may be.

1913. c. 44, s. 2 ; 1915. c. 97. s. 8.

13. Search and seizure upon complaint and warrant. Upon the filing of

conjplaint, under oath, by a reputable citizen, or information furnished under
oath by an officer charged with the execution of the law, before a justice of the

peace, recorder, mayor, or other officer authorized by law to issue warrants,

charging that any person, firm, corporation or association, by whatever name
called, has in possession, at a place or places specified, more than one gallon of

spirituous or vinous liquors or more than five gallons of malt liquors for the pur-

pose of sale, a warrant shall be issued commanding the officer to whom it is

directed to search the place or places described in such complaint or information,

and if more than one gallon of spirituous or vinous liquors or more than five

gallons of malt liquors be found in any such place or places, to seize and take

into his custody all such intoxicating liquors described in the complaint or

information, and seize and take into his custody all glasses, bottles, kegs, pumps,
bars or other equipment used in the business of selling intoxicating liquors

which may be found at such place or places, and safely keep the same subject to

the orders of the court. The complaint or information shall describe the place

or places to be searched with sufficient particularity to identify the same, and
shall describe the intoxicating liquors or other property alleged to be used in

carrying on the business of selling intoxicating liqiiors as particularly as prac-

ticable, and any description, however general, that will enable the officer execut-

ing the warrant to identify the property seized shall be deemed sufficient. All

spirituous, vinous or malt liquors seized under this section shall be held and
upon acquittal of the person so charged shall be returned to such person, and
upon conviction, or upon default of appearance, shall be destroyed.

191.3, c. 44. s. 3.

14. Unlawful to handle draft connected with receipt for liquor. It is un-

lawful for any bank incorporated under the laws of this state, or national bank,

<or any individual, firm or association, to present, collect or in any wise handle
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any draft, bill of exchange or order to pay money, to which draft, bill of exchange

or order to pay money is attaclied a bill of lading, or order, or receipt for intoxi-

cating liquors, or which draft is enclosed with, connected with, or in any way
related to, directly or indirectly, any bill of lading, order or receipt for intoxi-

cating liquors.

11)18. c. 44, s. 4.

15. Transportation companies to keep record. All express companies, rail-

road companies, or other transportation companies doing busiiiess in this state

are required hereby to keep a separate book in which shall be entered immedi-

ately upon receipt thereof the name of the person to whom the liquor is shipped,

the amount and kind received, and the date when received, the date when deliv-

red, by whom delivered, and to whom delivered, after which record shall be

a blank space, in which the consignee shall be required to sign his name, or if

he cannot write, shall make his mark in the presence of a witness, before such

liquor is delivered to such consignee, and which book shall be open for inspection

to any officer or citizen of the state, county, or municipality any time during

business hours of the company, and such book shall constitute prima facie evi-

dence of the facts therein and will be admissible in any of the courts of this

state. Any express company, railroad company, or other transportation com-

pany or any employee or agent of any express company, railroad company, or

other transportation company violating the provisions of this section shall be

guilty of a misdemeanor : Provided, upon the filing of a certificate signed by a

reputable physician or two reputable citizens that the consignee is unable, by

reason of sickness or infirmities of age, to appear in person, then the company

is authorized to deliver any package to the agent of the consignee, and the agent

shall sign the name of the consignee and his own name, and the certificate shall

be filed of record.

1913, e. 44. s. 5,

16. Indictment and proof. In indictments for violating the first section of

this article, it shall not be necessary to allege a sale to a particular person, and
the violation of law may be proved by circumstantial evidence as well as by direct

evidence.

l!»i:i. c. 44. s, (i.

Art. 5. Delivery and Receiving KEGrLATEi)

17. Amount delivered restricted. It is unlawful for any person, firm or cor-

poration, or any agent, officer or employee thereof, to ship, transport, carry or

deliver, in any manner or by any means whatsoever, for hire or otherwise, in any

one package or at any one time from a point within or without this state to any

person, firm or corporation in this state any spirituous or vinous liquors or

intoxicating bitters in a quantity greater than one quart, or any malt liquors in

a quantity greater than five gallons; and it is unlawful for any spirituous or

vinous liquors or intoxicating bitters so shipped, transported, carried or deliv-

ered in any one package to be contained in more than one receptacle.

inif). c. !>7. s. 1.

18. Amount received restricted. It is unlawful for any person, firm or cor-

poration at any one time, or in any one package to receive at a point within the

900
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state of North Carolina for his use or for the use of any person, tirrn or corpora-

tion, or for any other purpose, any spirituous or vinous liquors or intoxicating

bitters in a quantity greater than one quart or any malt liquors in a quantity

greater than five gallons.

1015. c. 97, s. 2.

19. Fifteen days between receipts. It is unlawful for any person, firm or

corporation, during the space of fifteen consecutive days to receive any spiritu-

ous or vinous liquors or intoxicating bitters in a quantity or quantities totaling

more than one quart, or any malt liquors in a quantity greater than five gallons

:

Provided, that the provisions of this and the two preceding sections shall not

apply to the receipt by a common carrier for transportation to a point in another

state where delivery is not forbidden by the laws of such state.

1915. c. 97. s. :!.

20. Malt liquors defined. The words "malt liquors" as used in this article

shall be construed to include only such malt liquors as contain not to exceed five

per centum of alcohol and any malt liquors containing more than five per centum
of alcohol shall be held to be "spirituous liquors" within the meaning of this

article.

1915, c. 97. s. 4.

21. No order in fictitious name or in name of another. It is unlawful for

any person to order in a fictitious name or in the name of another' any spirituous

or vinous or malt liquors or intoxicating bitters or to receive for himself any
spirituous or vinous or malt liquors or intoxicating bitters so ordered or shipped.

1915, c. 97, js. .5.

22. To allow use of name forbidden. It is unlawful for any person to allow

or in any way permit the use of his name in the ordering for another or the

delivery to another of any spirituous or vinous or malt liquors or intoxicating

bitters.

1915, c. 97, s. 6.

23. To serve liquors with meals forbidden. It is unlawful for any person,

firm or corporation to serve with meals, or otherwise, any spirituous, vinous,

fermented or malt liquors or intoxicating bitters where any charge is made for

such meal or service.

1915. e. 97, s. 7,

24. Sale by druggists prohibited. All laws authorizing or allowing the sale

of spirituous, vinous, or malt liquors or intoxicating bitters by any medical

depository, druggist or pharmacist are hereby repealed, and it shall be unlawful

for any medical depository, druggist or pharmacist to sell or otherwise dispose of

for gain any spirituous, vinous, fermented or malt liquors or intoxicating bitters.

191.5. c. 97. s. s.

25. Application of the provisions of this article. The provisions of this arti-

cle shall not apply to grain alcohol received by duly licensed physicians, drug-

gists, dental surgeons, college, university and state laboratories, «nd manufac-
turers of medicine, when intended to be used in compounding, mixing, or pre-
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serving medicines or medical preparations, or for surgical purposes, when ob-

tained as hereinafter provided : Provided, however, that nothing contained in this

article shall prohibit the importation into the state of North Carolina and the

delivery and possession in the state for use in industry, manufactures, and arts

of any denatured alcohol or other denatured spirits, which are compounded and
made in accordance with the formulae prescribed by acts of congress of the

United States and regulations made under authority thereof by the treasury

department of the United States and the commissioner of internal revenue

thereof, and which are not now subject to internal revenue tax levied by the

government of the United States : Provided, further, that this article shall not

apply to wines and liquors required and used by hospitals or sanatoria bona fide

established and maintained for the treatment of patients addicted to the use of

liquor, morphine, opium, cocaine, or other deleterious drugs, when the same are

administered to patients actually in such hospitals or sanatoria for treatment,

and when the same are administered as an essential part of the particular sys-

tem or method of treatment and exclusively by or under the direction of a duly

licensed and registered physician of good moral character and standing.

1915, c. 97, s. 9.

26. Permit to obtain alcohol for certain purposes. Manufacturers of medi-

cine, duly licensed physicians, hospitals, dental surgeons, college, university,

and state laboratories and druggists may make written application to the clerk

of the superior court of the county for a permit to receive by transportation by
a common carrier grain alcohol intended to be used for surgical purposes and in

compounding, mixing, or preserving medicines and medical preparations. Such
permit shall then be granted by the clerk or his duly appointed deputy, who shall

affix the seal of his office thereto, and the permit shall contain the name of the

applicant to whom the shipment is to be delivered, the place from which the

shipment is to be made, the amount to be shipped, and the date of the granting

of the permit. The permit shall be executed in duplicate. The original shall

be delivered to the applicant to be sent by him to the shipper, to be pasted on the

outside of the package containing alcohol.

1915. c. 97. s. 10.

27. Permit attached to package. A permit, issued as above, when attached

to and plainly affixed in a conspicuous place to any package or parcel containing

grain alcohol transported within this state shall authorize any common carrier

within the state to transport the package or parcel to which such permit is

attached or affixed, containing only alcohol mentioned in the permit, and to

deliver the same to the person, firm or corporation to which such permit was

issued.

1915, c. 97, s. 11.

28. Duplicate permit filed with clerk. The duplicate copy of the permit,

together with the application therefor, as hereinbefore provided shall be filed

in the office of the clerk of the superior court chronologically and alphabetically

with regard to the name of the applicant, and the application and permit shall

at all times be subject to the inspection of any citizen or officer of the state,

county, or municipality ; and for his services the clerk of the superior court shall

be entitled to a fee of fifty cents, to be paid by the applicant.

1915, c. 97, s. 12.
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29. Construction of article. Nothing in this article shall be construed to

impair or repeal any laws prohibiting the sale of intoxicating liquors or any

laws making the place of delivery the place of sale, nor shall it be construed to

repeal any laws prohibiting the transportation, delivery, or receipt of intoxi-

cating liquors in any county or counties in this state.

1915, c. 97. s. 14.

Art. 6. Seizure and Forfeiture of Property

30. Duty of sheriff to seize distilleries. It is the duty of the sheriff of each

county in the state and of the police of each incorporated town or city in the

state to search for and seize any distillery or apparatus used for the manufac-

ture of intoxicating liquors in violation of the laws of North Carolina, and to

deliver the same, with any materials used for making such liquors found on the

premises, to the board of county commissioners, who shall confiscate the same and
shall cause the distillery to be cut up and destroyed, in their presence or in the

presence of a committee of the board, and who may dispose of the material,

including the copper or other material from the destroyed still or apparatus, in

such manner as they may deem proper.

Rev., s. .SSS.S : 1905, c. 49S. s. 2 : 1907, c. 807. s. 1.

31. Duty of officers to destroy liquor and arrest offenders. It is the duty

of the sheriff and other officers mentioned in the preceding section to seize and
then and there destroy any and all liquors which may be found at any distil-

lery for the manufacture of intoxicating liquors in violation of law, and to

arrest and hold for trial all persons found on the premises engaged in distilling

or aiding or abetting in the manufacture or sale of intoxicating liquors.

Rev., s. .3-5.3.3 ; 1905. e. 498. ss. 4, 5 ; 1909. c. 807, s. 2.

31a. Officer failing to discharge duty removed from office. If any officer

mentioned in the two preceding sections shall fail or refuse to use due diligence

in the execution of the provisions of such sections, after being informed of viola-

tion thereof, he shall be guilty of laches in office and such failure be cause for

removal therefrom.

Rev., s. 3526 ; 1905. c. 498. .s. 8.

32. Fee for seizure. For every distillery seized under this article the sheriff

or other police officer shall receive the sum of twenty dollars, which shall be

allowed by the commissioners of the county in which the seizure was made

:

Provided, that the commissioners shall not pay this amount if they are satisfied,

after due investigation, that the seizure of the distillery was not bona fide made.

1909, C-. 807, s. 3 ; 1911, c. 45. s. 1.

33. Claimant may sue for fee. The person making the seizure may institute

an action before the proper court for the amount claimed under and by virtue of

the seizure; then the matter may be inquired into on its merits and judgment
rendered accordingly.

. 1911, c. 45, s. 2.

34. Seizure of vehicle used in conveying liquor. If any person, firm or cor-

poration shall have or keep in possession any spirituous, vinous or malt liquors

903
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in violation of law, the sheriff or other officer of any county, city or town, who
shall seize such liquors by any authority provided by law, is hereby authorized

and required to seize and take into his custody any vessel, boat, cart, carriage,

automobile and all horses and other animals or things used in conveying, con-

cealing or removing such spirituous, vinous or malt liquors, and safely keep the

same until the guilt or innocence of the defendant has been determined upon his

trial for the violation of any such law making it unlawful to so keep in posses-

sion any spiritous, vinous or malt liquors, and upon conviction of a violation of

the law, the defendant shall forfeit and lose all right, title and interest in and

to the property so seized ; and it shall be the duty of the sheriff having in pos-

session the vessel, boat, cart, carriage, automobile and all horses and other ani-

mals or things so used in conveying, concealing or removing such spirituous,

vinous or malt liquors, to advertise and sell same under the laws governing the

sale of personal property under execution.

1915. c. 197, s. 1.

35. Notice to owner to claim property. In the event the sheriff or other

officer shall, at the time of seizing spirituous, vinous or malt liquors, fail to

capture or arrest the owner or party in possession and so using the vessel, boat,

cart, carriage, aiitomobile and all horses and other animals or thing to convey, con-

ceal or remove such spirituous, vinous or malt liquors, he shall advertise for the

owner to come forward and institute the proper proceeding to secure possession

of the property, and upon the failure of any person to so come forward and sur-

render himself to the sheriff to the end that the question of whether the property

was used as set out in this article, and upon the failure of such person to come
forward, if an individual, in person, and make such claim within thirty days

after such notice shall have appeared in at least one issue of some newspaper

published in the county where such seizure was made, and after such notice and
time the sheriff shall advertise such property so seized for sale and sell as pro-

vided in the preceding section.

191.5, c. 197. s. 2.

36. Proceeds of sale applied to school fund. The proceeds derived from the

sale of such property, after paying for the reasonable expense of such sale, shall

be paid by the sheriff to the county treasurer, and be applied by the treasurer to

the credit of the public school fund of the county.

1915, c. 197, s. 3.

Ai;T. 7. GeXEKAL PltOVISTOXS

37. No witness privileged. No person shall be excused from testifying on any
prosecution for violating any law against the sale or manufacture of intoxicating

liquors, but no discovery made by such person shall be used against him in any
penal or criminal prosecution, and he shall be altogether pardoned for the

offense done or participated in by him.

191 :i c. 44, s. 7.

37a. Allowing distilleries to be operated on land. If any person shall knovv-

ingiy permit or allow any distillery or other apparatus for the making or dis-

tilling of spirituous liquors to be set up for operation or to be operated on lands
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in his possession or control, he shall be guilty of a misdemeanor and shall be

punished in the discretion of the court.

Rev., s. 35.33 ; 1005. c. 49S. s. 2.

38. Federal license as evidence. The possession of a license or the issuance

to any person of a license to manufacture, rectify or sell, at wholesale or retail,

spirituous or malt liquors by the United States government or any officer thereof

in any county, city or town where the manufacture, sale or rectification of

spirituous or malt liquors is forbidden by the laws of this state shall be prima

facie evidence that the person having such license, or to whom the same was
issued, is guilty of doing the act permitted by such license in violation of the

laws of this state. On the trial of any person charged with tlie violation of any

such laws, it shall be competent to prove that such a license is in the possession

of or has been issued to such person, by the testimony of any witness who has

personally examined the records of the government office where the ofifiicial

record of such licenses is kept.

Rev., s. 2060: 1005. c. 330. s. 5: 1007, c. 031.

39. Manufacturing liquor a felony. It is unlawful for any person to distill,

manufacture, or in any manner make, or for any person to aid, assist, or abet

any such person in distilling, manufacturing, or in any manner making any
spirituous or malt liquors or intoxicating bitters within the state of North Caro-

lina ; but this shall not be understood as proliibiting the manufacture of wines

and cider in the manner and under the conditions which are now or may here-

after be provided by law. Any person violating the provisions of this section

shall be guilty of a felony and be imprisoned in the state prison for not less

than one year and not exceeding five years, in the discretion of the court.

1017. V. 157.

40. Other violations a misdemeanor. Any person violating any of the pro-

visions of this chapter, except as specified in the preceding section, shall be

guilty of a misdemeanor, and upon conviction shall be fined or imprisoned, or

both, in the discretion of the court.

lOOS. c. 71. s. S: lOOS. c, ns. s. 2: 1011. 0. .35. s. 3; 1011. c. 1.33. s. 1; 1013. c. 44,

s;.s. 1. 4; 101.5. c. 01, s. 3: 1015. c. 07, s. i:!.

41. Local laws not repealed. Nothing in this chapter shall operate to repeal

any of the local or special acts of the general assembly of North Carolina pro-

hibiting the manufacture or sale or other disposition of any of the liquors men-
tioned in this chapter, or any laws for the enforcement of the same, but all such
acts shall continue in full force and effect and in concurrence herewith, and
indictment or prosecution may be had either under this chapter or under any
special or local act relating to the same subject.

1008, c. 71, s. 7; 1013, c. 44. s. 8.



CHAPTER 66

RAILROADS AND OTHER CARRIERS

Art. 1. General PROvisiorvs.

1. Application to existing railroads ; si^ecial charters.
la. Roads not to be established unless authorized by law.
2. Conductor and certain other employees to wear badges.
3. Actions for penalties to be in name of state.

4. Discrimination in charges misdemeanor.
5. Discrimination against connecting lines and violation of certain rules of the cor-

poration commission misdemeanor.
6. Discrimination against the Atlantic and North Carolina Railroad misdemeanor;

venue.

Art. 2. Incorporation, Oiticers and Stock of Railroads.

7. Articles of association ; contents ; signature, filing.

8. Prerequisites of tiling ; stock subscription ; affidavit of directors
;
payment of fees,

9. Copy of articles evidence of incorporation.
10. Opening of subscription books.
11. How stock paid for ; forfeiture for nonpayment.
12. Increase of capital stock.

1.3. Liability for unpaid stock to laborers ; notice to stockholder.
14. Liability of trustees and other fiduciaries holding stock.

15. Directors and president.

16. Appointment of officers and agents.

17. Officials to account to successors.

Art. .3. County Subscriptions in Aid of Railroads.

18. Counties may subscribe stock.

19. Election on question of county aid.

20. Conduct of election.

21. Interest on bonds.
22. Collection and disjiosition of taxes authorized.

Art. 4. Township Subscriptions in Aid of Railroads.

23. Townships may subscribe stock.

24. Election on question of township aid.

25. Conduct of election ; canvass of votes.

26. Bond issue ; special tax.

27. Levy, collection and disposition of tax.

28. Tax to be kept separate.

Art. 5. Powers and Liabilities.

29. Powers of railroad corporations enumerated
29a. Power to aid in the construction of connecting and branch lines.

30. Power to seize fuel.

31. Agreements for through freight and travel.

32. Intersection with highways.
33. Obstructing highways ; defective crossings ; failure to repair after notice misde-

meanor.
34. Service of notice of defective crossings.

35. Change in location of highways.
36. Damage due to change in location.

37. Old road not to be impeded until new road is made.
38. Cattle guards and private crossings ; failure to erect and maintain misdemeanor.
39. Change of route of railroad.

40. F"'orfeiture for failure to begin or complete railroad.

41. Foi-feiture for preferences to shippers.

Art. 6. Lease, Sale and Reorganization.

42. Lessee of noncorapeting railroad may acquire its stock ; merger of lessor.

43. Lease or merger of competing carrier declared a misdemeanor.
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44. Acquisition of interest in or lease of noncompeting branch or connecting lines.

45. Purchaser at mortgage or execution sale of railroads may incorporate.

46. On dissolution or sale of railroads purchaser becomes a corporation.

Art. 7. Liability of Railkoads fok Injuries to Employees.

47. Common carried defined.

48. Fellow-servant rule abrogated ; defective machinery.
49. Injuries through fellow-servants or defective appliances.

50. Contributory negligence no bar, but mitigates damages.
51. Assumption of risk as defense.

52. Contracts and rules exempting from liability void ; set off.

Art. 8. Construction and Operation of Railroads.

53. Map of route to be served with summons for condemnation.
54. Map of railroad to be made and tiled.

55. Joint construction by railroads having same location.

56. Construction of part of line in another state.

57. Carriage must be according to published schedule.

58. Arrangement of cars in passenger trains.

59. Unauthorized manufacture or sale of switch-lock keys misdemeanor.
60. Willful injury to railroad property misdemeanor.
61. Headlights on locomotives on main lines.

62. Operation of trains on Sunday misdemeanor ; exceptions.

63. Operation of fast mail trains.

64. Negligence presumed from killing livestock.

Art. 9. Railroad Police.

65. Railway conductors and station agents declared special police.

66. Governor may appoint and commission railroad police.

67. Oath, bond and powers of railroad police.

68. Railroad police to wear badges.
69. Compensation of railroad police.

70. Police powers cease on company's flling notice.

Art. 10. Carriage of Passengers.

71. Railroad passenger rates established.

72. Rates on leased or controlled lines.

73. Violation of passenger rates misdemeanor.
74. Accepting or giving free transportation illegally misdemeanor.
75. Power of corporation commission over rates limited.

76. Separate accommodations for different races.

77. Certain carriers may be exempted from requirement.
78. Use of same coach in emergencies.
79. Penalty for failing to provide separate coaches.
80. Facilities for exchange of mileage required.
81. Application of requirement for exchange of mileage.
82. Penalty for failure to provide mileage-exchange facilities.

83. Right to check baggage on mileage books.
84. Corporation commission may regulate the checking of baggage on mileage tickets.

85. Unused tickets to be redeemed.
86. Ticket may be refused intoxicated person

;
prohibited entry misdemeanor.

87. Entering cars after being forbidden misdemeanor.
88. Riding in first-class cabin with second-class ticket misdemeanor.
89. Passenger refusing to pay fare and violating rules may be ejected.

90. Beating way on trains misdemeanor ; venue.
91. Injury while on platform or in other prohibited place.

92. Checking baggage ; liability for loss.

93. Cars and toilets to be kept clean.

94. Evidence of failure to order cleaning of cars ; violation of orders misdemeanor.

Art. 11. Carriage of Freight.

95. Freight rates to be posted.

96. No change in excess of printed tariffs ; refunding overcharge
;
penalty.

97. Penalty for failure to receive and forward freight tendered.
98. Penalty for failure to transport within reasonable time.

99. Flume companies exercising right of eminent domain become common carriers.
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100. Fieifiht chai'jit's to be at lesal rates: penalty for failure to deliver to consignee
on tender of same.

101. Chargins unreasonable freight rates misdemeanor.
102. xVllowing or ac-oepting rebates or pooling freights misdemeanor.
lO."). Partial chai-ges for partial deliveries.

104. Kagga.gc and freight to be carefully handled.
Kl"). Claims for loss of or damage to goods: filing and adjustment.
lOCi. Existing reuMHlies to continue.
107. Carrier's right against prior carrier.

10s. Regulation of demurrage.
100. Shi])n!ents of li\estock on Scuppernong River regulated: violation of regulations

misdemeanor.
110. Carload shi])ments of watermelons regulated: violation of regulations misde-

meanor.
111. Express companies to settle promptly for cash-on-delivery shipments; penalty.

111'. Failure to place name on produce shipped misdemeanor.
ll.">. Unclaimed freight to be sold.

114. Sale of unclaimed perishable freight.

115. Funds from unclaimed freight to be paid to State University.

Art, 12. Street and Ikterurban Railways.

11(1 May build and maintain water-power plants.

117. Separate accommodations for different races: failure to provide misdemeanor.
lis. Passengers to take certain seats: violation of requirement misdemeanor.
11!>. No liability for mistake in <issigning passenger to wrong seat.

12(/. Misconduct on car: riding on front ])latform misdemeanor.
121. Passenger riding ou rear platform assumes risk; copies of section to be posted.

122. Street cars to have vestibule fronts ; failure to provide them misdemeanor.
123. Streets cars to have fenders: failure to jirovide them misdemeanor.

Art. 1. General Pro visions

1. Application to existing railroads: special charters. All existing railroad

corporations within this state shall respectively have and possess all the powers
and privileges contained in this chapter; and they shall be subject to all the

duties, liabilities and provisions of this chapter not inconsistent with their char-

ters. This chapter shall govern and control, anything in any special act of

assembly creating a railroad corporation to the contrary notwithstanding, unless

in the act of the general assembly creating the corporation the section or sec-

tions of this chapter intended to be repealed shall be specially referred to by
number and, as such, specially repealed.

Rev., s. 25(i0: Code, ss. 701, 1!)S2 ; 1S71-2. c. 13S, s. 45.

la. Roads not to be established unless authorized by law. If any person or

cori)oration, not being expressly authorized thereto, shall make or establish any
canal, turnpike, tramroad, railroad or plankroad, with the intent that the same
shall be used to transport passengers other than such persons, or the members of

such corporation, or to transport any productions, fabrics or manufactures other

than their own, the person or corporation so offending, and using the same for

any such purpose, shall forfeit and pay fifty dollars for every person and article

of produce so transported.

This section shall not apply to any narrow-gauge railroad, tramroad or toll

road made and established and maintained solely by the owner of the lands upon

which said road may be, the principal business of which is the transportation of

logs, lumber and articles for the owners of such railroad or tramroad : Provided,

that the corporation commission shall have power to authorize lumber companies,

90S



la EAILROADS AND OTHER (CARRIERS—Art. 1 ( h. GO

having logging roads, to transport all kinds of commodities other than their own
and passengers and to charge therefor reasonable rates to be approved by said

commission.

Rev., s. 2598; Code. s. 1717: K. C, c. 61. s. 87: 1874-.5. c. 8.S : 1901, c. 282; 1907. i-. 531:

1911, c. 160; 1915, c. 6.

2. Conductor and certain other employees to wear badges. Every conduc-

tor, baggage master, engineer, brakeman or other servant of any railroad cor-

poration employed on a passenger train, or at stations for passengers, shall wear

upon his hat or cap a badge which sliall indicate his office and the initial letters

of the title of the corporation by which he is employed. No conductor or col-

lector without such badge shall be entitled to demand or receive from any pas-

senger any fare or ticket, or to exercise any of the powers of his office ; and no

officer or servant without such badge sliall have authority to meddle or interfere

with any passenger, his baggage or property.

Rev., s. 2604; Code, s. 19.58; 1871-2. v. 1?,S. s. .30.

3. Actions for penalties to be in name of state. All penalties imposed by

this chapter may, unless otherwise provided, be sued for in the name of the

state.

Rev., s. 2647; Code. s. 1976; 1885, e. 221.

4. Discrimination in charges misdemeanor. If any common carrier shall

directly or indirectly by special rate, rebate, drawback, or other device, charge,

demand, collect or receive from any person a greater or less compensation for

any service rendered or to be rendered in the transportation of passengers or

property subject to the provisions of law than it charges, demands or collects

or receives from any other person or persons for doing for him or them a like

and contemporaneous service in the transportation of a like kind of traffic under
substantially similar circumstances and conditions ; or shall make or give any
undue or unreasonable preference or advantage to any particular person, com-

pany, firm, corporation or locality, or any particular description of traffic in any
respect whatsoever; or shall subject any particular jjerson, company, firm,

corporation or locality or any particular description of traffic to any undue or

unreasonable i)rejudice or disadvantage in any respect whatsoever, such person

or corporation shall be upon conviction thereof fined not less than one thousand

nor more than five thousand dollars for each and every oft'ense.

Rev., s. .3749: 1899, c. 164. s. 13.

5. Discrimination against connecting lines and violation of certain rules of

the corporation commission misdemeanor. If any connnon carrier shall Jiot

afford all reasonable, proper and equal facilities for the interchange of traffic

between its respective lines and for the forwarding and delivering of passengers

and freights to and from its several lines and those connecting therewith, or

shall discriminate in its rates and charges against such connecting lines, or if

any connecting line shall not make as close connection as practicable for the

convenience of the traveling public, or shall not obey all rules and regulations

made by the corporation commission relatng to trackage, it shall be punished by
a fine of not less than five hundred dollars nor exceeding five thousand dollars

for each and every offense.

Rev., s. 3751 ; 1899, c. 164, s. 21.
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6. Discrimination against the Atlantic and North Carolina Railroad misde-

meanor; venue. If any railroad in North Carolina shall discriminate against

the freights received from the Atlantic and North Carolina Railroad, or shall

make rates by which, either directly or indirectly, by rebates or otherwise, freights

may be delivered at less rates when received from other points tliau from points

along the Atlantic and North Carolina Railroad in proportion to distance hauled,

it shall be guilty of a misdemeanor, and shall be punished by a fine of not less

than one hundred dollars for each and every violation thereof. An indictment

for the misdemeanor may be found and tried in the courts where the goods were
either shipped or delivered, but the court in which the indictment for the offense

is first found shall have exclusive jurisdiction.

Rev., s. .3750 ; 1889, c. 35S.

Art. 2. Incorporation, Officers and Stock of EailroxIds

7. Articles of association; contents; signature; tiling. Any number of per-

sons, not less than six, at least one of whom shall be a citizen and resident of

this state, may form a company for the purpose of constructing, maintaining and
operating a railroad for public use in the conveyance of persons and property, or

for the purpose of maintaining and operating any unincorporated railroad

already constructed for the like public use ; and for that purpose may make and
sign articles of association, in which shall be stated the name of the company,
the number of years the same is to continue, the places from and to which the

road is to be constructed or maintained and operated, the length of such road as

near as may be, and the name of each county in this state through or into which

it is made or intended to be made, the amount of the capital stock of the com-

pany, which shall not be less than five thousand dollars for every mile of road

constructed or proposed to be constructed, and the number of shares of which the

capital stock shall consist, and the names and places of residence of six directors

of the company, at least one of whom shall be a citizen and resident of this

state, upon whom legal process may be served, who. shall manage its affairs for

the first year, or until others are chosen in their places. Each subscriber to

such articles of association shall subscribe thereto his name, place of residence,

and the number of shares of stock he agrees to take in the company. On com-

pliance with the provisions of the succeeding section, such articles of association

may be filed in the office of the secretary of state, who shall indorse thereon the

day they are filed, and record the same in a book to be provided by him for that

purpose; and thereupon the persons who have so subscribed such articles of

association, and all persons who shall become stockholders in such company, shall

be a corporation by the name specified in such articles of association, and shall

possess the powers and privileges granted to railroad corporations by this

chapter.

Kev., s, 2.54,S; Code. s. 19.32; 1871-2. c. 138: 190.5. v. 187: 1907, c. 472. ss. 1. 2.

8. Prerequisites of filing; stock subscription; affidavit of directors; payment
of fees. Such articles of association shall not be filed and recorded in the office

of the secretary of state until at least one thousand dollars of stock for every

mile of railroad proposed to be made is subscribed thereto, and five per cent paid

thereon in good faith, and in cash, to the directors named in the articles of asso-
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8 . RAILEOADS AND OTHER CARRIERS—Art. 2 Ch. 60

ciation ; nor until there is indorsed thereon or annexed thereto an affidavit made
by at least three of the directors named in such articles, that the amount of

stock required by this section has been in good faith subscribed and five per cent

paid in cash thereon as aforesaid, and that it is intended in good faith to con-

struct or to maintain and operate the road mentioned in such articles of associa-

tion, which affidavit shall be recorded with the articles of association, as afore-

said ; nor until said directors shall pay the taxes and fees provided for under the

chapter Corporations, Article 11, entitled Fees and Taxes.

Rev., s. 2549; Code, s. 193.3: 1871-2, c. 138, s. 2; 1905, c. 168.

9. Copy of articles evidence of incorporation. A copy of any articles of

association filed and recorded in pursuance of this article and of the record

thereof, with a copy of the affidavit aforesaid indorsed thereon or annexed

thereto, and certified to be a copy by the secretary of state, shall be presumptive

evidence of the incorporation of such company, and of the facts therein stated.

Rev., s. 2.550 : Code, s. 1934 ; 1871-2, c. 138, s. 3.

10. Opening of subscription books. When such articles of association and
affidavit are filed and recorded in the office of the secretary of state, the directors

named in such articles of association may, in case the whole of the capital stock

is not before subscribed, open books of siibscription to fill up the capital stock

of the company in such places and after giving siich notice as they may deem
expedient, and may continue to receive siibscriptions until the whole of the

capital stock is subscribed.

Rev., s. 2551 : Cotle. .s. 1935: 1871-2, c, 138. s. 4.

11. How stock paid for; forfeiture for nonpayment. The directors may
require the subscribers to the capital stock of the company to pay the amounts by
them respectively subscribed in such manner and in such installments as they

may deem proper. If any stockholders shall neglect to pay any installment as

required by a resolution of the board of directors, the said board shall be author-

ized to declare his stock and all previous payments thereon forfeited for the use

of the company, but they shall not declare it so forfeited until they shall have
caused a notice in writing to be served on him personally, or the same to be

deposited in the postoffice, properly directed to him at the postoffice nearest his

usual place of residence, stating that he is required to make such payment at the

time and place specified in such notice, and that if he fails to make the same, his

stock and all previous payments thereon will be forfeited for the use of the

company, which notice shall be served as aforesaid at least sixty days previous

to the day on which payment is required to be made.

Rev., s. 2.554 ; Code. s. 1938 ; 1871-2, c. 138, s. 7.

12. Increase of capital stock. In case the capital stock of any railroad com-

pany is found to be insufficient for constructing and operating its road, such

company may, with the concurrence of two-thirds in amount of all its stock-

holders, increase its capital stock from time to time to any amount required for

the purposes aforesaid. Such increase must be sanctioned by a vote in person

or by proxy of two-thirds in amount of all the stockholders of the company, at

a meeting of such stockholders called by the directors of the company for that

i:)urpose, by a notice in writing to each stockholder, to be served on him person-
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ally or by depositing the same, properly folded and directed to him at the post-

office nearest his usual place of residence, in the postoffice at least twenty days
prior to such meeting. Such notice miist state the time and place of the meeting
and its object and the amount to which it is proposed to increase the capital stock.

The proceedings of such meeting must be entered on the minutes of the pro-

ceedings of the company, and thereupon the capital stock of the company may
be increased to the amount sanctioned by a vote of two-thirds in amount of all

the stockholders of the company aforesaid.

Uev.. s. 2rM5\ Code, s. 1939; 1871-2, c. 138, s. 9.

13. Liability for unpaid stock to laborers; notice to stockholder. Each stock-

holder of any such company shall be individiially liable to the creditors of such

company to an amount equal to the amount unpaid on the stock held by him, for

all the debts and liabilities of such company until the whole amount of the capi-

tal stock so held by him shall have been paid to the company, and all the stock-

holders of any such company shall be jointly and severally liable for the debts

due or owing to any of its laborers and servants, other than contractors, for

personal services for thirty days service performed for such company, but shall

not be liable to an action therefor before an execution shall be returned unsatis-

fied in whole or in part against the corporation, and the amount due on such

execution shall be the amount recoverable with costs against such stockholder.

Before such laborer or servant shall charge such stockholders for such thirty

days service he shall give them notice in writing within twenty days after the

performance of such service that he intends to hold them liable and shall com-

mence such action therefor within thirty days after the return of such execution

unsatisfied as above mentioned; and every such stockholder, against whom any

such recovery by such laborer or servant shall have been had, shall have a right

to recover the same of the other stockholders in such corporation in ratable pro-

portion to the amount of the stock they shall respectively hold with himself.

Kr\.. s. IT).-)!;: Code. s. 1940; 1S71-2. c. 138, s. 10.

14. Liability of trustees and other fiduciaries holding stock. No person hold-

ing stock in any such company as executor, administrator, guardian or trustee,

and no person holding such stock as collateral security, shall be personally sub-

ject to any liability as stockholder of such company. The estates in the hands

of such executor, administrator, guardian or trustee shall be liable in like man-
ner and to the same extent as the testator or intestate or the ward or person

interested in sucli trust fund would have been if he had been living and compe-

tent to act and hold the same stock in his own name, and a person pledging such

stock shall be considered as holding the same, and sliall be liable as a stockholder

accordingly.

Rev., s. 2.557: Code, s. 1941 : 1871-2, c, 138, s. 11.

15. Directors and president. There shall be a board of six directors, one of

whom shall be elected president, of every corporation formed under this article

to manage its affairs. The directors shall be chosen annually by a majority of

the votes of the stockholders voting at such election, in such manner as may be

prescribed in the by-laws of the corporation, and tliey may and shall continue

in office until others are elected in their places. In the election of directors eacli

stockholder shall be entitled to one vote personally or by proxy on every share
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held by him thirty days previous to any such election, and vacancies in the board

of directors shall be filled in such manner as shall be prescribed by the by-laws

of the corporation. The inspectors of the first election of directors shall be

appointed by the board of directors named in the articles of association. No
person shall be & director or president unless he shall be a stockholder owning

stock absolutely in his own right and qualified to vote for directors at the election

at which he shall be chosen ; and at every election of directors the books and

papers of such company shall be exhibited to the meeting, if a majority of the

stockholders present shall require it.

Rev., s. 2552 ; Code. s. 193G ; 1871-2, c. 13S. s. 5.

16. Appointment of officers and agents. The president and directors shall

appoint a treasurer and secretary and svich other officers and agents as shall be

prescribed by the by-laws.

Kev., s. 2.553; Code, s. 1937; 1871-2, c. 138. s. 6.

17. Officials to account to successors. The president and directors of the sev-

eral railroads, and all persons acting under them, are hereby required upon
demand to account with the president and directors elected or appointed to suc-

ceed them?, and shall transfer to them forthwith all the money, books, papers,

choses in action, property and effects of every kind and description belonging

to such company.

Rev., s. 2648 : Code, s. 2001 ; 1870-1, c. 72. ss. 1. 3.

Art. 3. County Subsckiptions in Aid of Railkoads

18. Counties may subscribe stock. The boards of commissioners of the sev-

eral counties shall have power to subscribe stock to any railroad company when
necessary to aid in the construction of any railroad in which the citizens of the

county may have an interest.

Ut'V.. s. 2.^).")S; ("ode, s. IWIM}; 18G8-», c. 171, s. 1.

19. Election on question of county aid. Tlie board of connnissioners of any
county proposing to take stock in any railroad company shall meet and agree

upon the amount to be subscribed, and if a majority of the board shall vote for

the proposition, this shall be entered of record, which record shall show the

amount proposed to be subscribed, to what company, and whether in bonds,

money or other property, and thereupon the board shall order an election, to be

held on a notice of not less than thirty days, for the purpose of voting for or

against the proposition to subscribe the amount of stock agreed on b.y the board
of county commissioners. If a majority of the qualified voters of the county
shall vote in favor of the proposition, the board of county commissioners, through
their chairman, shall have powder to subscribe the amount of stock proposed by
them and submitted to the people, subject to all the rules, regulations and restric-

tions of other stockholders in such company : Provided, that the counties, in the

manner aforesaid, shall subscribe from time to time such amounts, either in bonds
or money, as they may think proper.

Rev., s. 25.-,!): Code. s. 1907: ]8ri8-<). c. 171, s. 2.

20. Conduct of election. All elections ordered under the preceding section

shall be held b\- the sheriff under the laws and regulations provided for the elec-
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tion of members of the general assembly. The votes shall be compared by the

boards of county commissioners, who shall make a record of the same.

Ifov., s. 2569 ; Code. s. 1998 ; 1868-9, c. 171, s. 3.

21. Interest on bonds. In case the county shall subscribe the amount pro-

posed in bonds, the board of commissioners shall have power to fix the rate of

interest, not to exceed the rate of six per cent, when the principal on said bonds

shall be payable and at what place, and shall also fix the time and places of pay-

ing the interest, and shall also determine the mode and manner of paying the

same ; and also to raise by taxation, from year to year, the amount necessary to

meet the interest on such bonds.

Rev., s. 2561 : Code, s. 1999 ; 1868-9, o. 171, s. 4.

22. Collection and disposition of taxes authorized. The taxes authorized

by this article to be raised for the payment of interest or principal shall be col-

lected by the sheriff in like manner as other state taxes, and be paid into the

hands of the county treasurer, to be used by the chairman of the board of county

commissioners as directed by this article.

Rev., s. 2502; Code, .s. 2000; 1868-9, c. 171, s. 5.

Art. 4. Township Subsckiptioxs in Aid of Railroads

23. Townships may subscribe stock. The board of commissioners of the sev-

eral counties of the state shall have power to subscribe stock for the use and
benefit of any township in their several counties, when necessary to aid in the

construction of any railroad, which is now or may be hereafter incorporated

under the laws of this state, in which the citizens of such county may have aii

interest.

1917, c. 64, s. 1.

24. Election on question of township aid. The board of commissioners of

any county proposing to take stock, for the use and benefit of any township, as

mentioned in the preceding section, shall meet and agree upon the amount to be

subscribed for such township, and if a majority of the board shall vote for the

proposition, this shall be entered of record, which record shall show the amount
proposed to be subscribed, and for what township, to what company, and
whether in bonds, money or other property ; and thereupon the board shall order

an election, to be held upon a notice of not less than thirty days, in each and

every township for whose use and benefit such subscription is proposed to be

made, for the purpose of voting for or against the proposition to subscribe the

amount agreed on by the board of commissioners. If a majority of the qualified

voters of the township for whose use and benefit such subscription is proposed to

be made shall vote in favor of the proposition, the board of county commissioners

through their chairman shall have power to subscribe the amount of stock pro-

posed by them, and submitted to the voters, for the use and benefit of such town-

ship, subject to all the rules, regulations, and restrictions of other stockholders

in such railroad company : Provided, that the township, in the manner afore-

said, shall subscribe from time to time such amounts, either in bonds or money,

as it may think proper.

1917, c. 64, s. 2.
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25. Conduct of election; canvass of votes. All elections ordered under the

preceding section shall be held by the sheriff: of the county in which such town-

ship is located, under such laws and regulations as are now or may hereafter be

provided for the election of members of the general assembly. The votes of each

township for whose use and benefit subscription under this article is proposed

to be made shall be compared and the results of such election determined by the

board of commissioners of the county in which such township is located, who
shall make a record of the same.

1917, e. 04, s. 3.

26. Bond issue; special tax. In case the township shall authorize, at the

election herein provided for, a subscription of the amount proposed in bonds, the

board of commissioners shall have power to fix the rate of interest, not to exceed

the rate of six per cent when the principal of such bonds shall be payable, and at

what place, and shall also fix the time and place for paying interest, and shall

also determine the mode and manner of paying the same. The board of commis-
sioners shall, in order to provide for the payment of the bonds and interest

thereon authorized to be issued by this article, compute and levy each year at the

time of levying the county and state taxes a sufficient tax upon the property in

any township authorizing the issuing of bonds under this article to pay the

interest on the bonds issued on account of and for the use and benefit of such

township, and shall also levy a sufficient tax to create a sinking fund to provide

for the payment of such bonds at maturity. Such taxes shall be levied and col-

lected annually and under the same laws and regulations as shall be in force for

levying and collecting other county taxes.

1017, c. 64, s. 4.

27. Levy, collection and disposition of tax. The tax authorized by this

article to be raised for the payment of interest and principal shall be levied by
the board of commissioners of the county in which such township is located, at

such times as is now or hereafter may be fixed for levying state and other county

taxes, against the taxable property located in such township, in addition to the

regular state and county taxes assessable against such property. The tax shall

be collected by the sheriff or tax collector or other collecting officer of the county

in which such township is located in like manner as state taxes are collected, and
shall be paid into the hands of the county treasurer, to be used by the chair-

man of the board of commissioners as directed by this article.

1917. c. 64. s. 5.

28. Tax to be kept separate. The taxes levied and collected under the pro-

visions of this article shall be kept separate and apart from all other state and

county taxes levied and collected in the county in which such township shall be

located.

1917, c. 64. s. 6.

Aet. 5. Powers A]NrD Liabilities

29. Powers of railroad corporations enumerated. Every railroad corpora-

tion shall have power:

i. To survey and enter on land. To cause such examination and surveys

for its proposed railroad to be made as may be necessary to the selection of the

most advantageous route; and for such purpose, by its officers or agents and
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servants to enter upon the lands or waters of any person, but subject to respon-

sibility for all damages which shall be done thereto.

2. To condemn land under eminent domain. To appropriate land and rights

therein by condemnation, as provided in the chapter. Eminent Domain.

J. To take property hy grant. To take and hold such voluntary grants of
real estate and other property as shall be made to it to aid in the construction,

maintenance and accommodation of its railroad; but the real estate received by
voluntary grant shall be held and used for the purposes of such grant only.

If. To purchase and Jiold property. To purchase, and hold and use all such
real estate and other property as may be necessary for the construction and
maintenance of its railroad and the stations and other accommodations neces-

sary to accomplish the object of its incorporation.

5. To grade and construct road. To lay out its road, not exceeding one
hundred feet in width, and to construct the same ; to take for the purpose of

cuttings and embankments, as much more land as may be necessary for the

proper construction and security of the road ; and to cut down any standing trees

that may be in danger of falling on the road, making compensation therefor as

provided in the chapter. Eminent Domain.

6. To intersect iritJi highvays and watencays. To construct its road across,

along or upon any stream of water, v/ater-eourse, street, highway, plankroad,

turnpike, railroad or canal which the route of its road shall intersect or touch

;

but the company shall restore the stream or water-course, street, highway, plank-

road or turnpike road, thus intersected or touched, to its former state or to such

state as not unnecessarily to have impaired its usefulness. Nothing in this chapter

contained shall be construed to authorize the erection of any bridge or any other

obstruction across, in or over any stream or lake navigated by steam or sail boats,

at the place where any bridge or other obstructions may be proposed to be placed,

nor to aTithorize the construction of any railroad not already located in, upon or

across any streets in any city without the assent of the corporation of such city.

7. To intcsect iritli other railroads. To cross, intersect, join and unite its

railroad with any other railroad before constructed, at any point on its route,

and upon the grounds of such other company, with the necessary turnouts, sid-

ings and switches and other conveniences in furtherance of the object of its

connections. Every company whose railroad is or shall be hereafter intersected

by any new railroad shall unite with the owners of such new railroad in form-

ing such intersections and connections and grant the facilities aforesaid, and if

the two corporations cannot agree upon the amount of compensation to be made
therefor, or the points and manner of such crossings and connectio)is, the same

shall be ascertained and determined by commissioners to be appointed l)y the

court as is provided in the chapter. Eminent Domain.

5. To transport persons a)hd. property. To take and convey persons and
property on its railroad by the power or force of steam, electricity or animals,

or by any mechanical power, and to receive compensation therefor.

9. To erect stations and other huitdings. To erect and maintain all neces-

sary and convenient buildings, stations, fixtures and machinery for the accom-

modation and use of its passengers, freight and business.

10. To borrow money, issue bonds and execute mortgages. From time to

time to borrow such sums of money as may be necessary for completing and

finishing or operating its railroad, and to issue and dispose of its bonds for any
<.)16
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amount so borrowed, and to mortgage its corporate property and franchises and
to secure the payment of any debt contracted by the company for the purposes

aforesaid, and the directors of the company may confer on any holder of any
bond issued for money borrowed, as aforesaid, the right to convert the principal

due or owing thereon into stock of such company at any time under such regu-

lations as the directors may see fit to adopt.

11. To lease rails. To lease iron rails to any person or corporation for such

time and upon such terms as may be agreed on by the contracting parties, and
upon the termination of the lease by expiration, forfeiture or surrender, to take

possession of and remove the rails so leased as if they had never been laid.

12. To establish hotels and eatimj Iwuses. To purchase, lease^ hold, operate

or maintain eating-houses, hotels and restaurants for the accommodation of the

traveling public along the line of its road.

Kev.. ss. 25G7, 2575 : Code. s. 1957 : 1.S87, e. 341 ; 1889, c. 518 ; 1871-2. c. 1.38, .s. 29.

29a. Power to aid in construction of connecting and branch lines. Any rail-

road or other transportation company shall have the right to aid in the con-

struction of any railroad or branch railroad in this or an adjoining state con-

nected with it directly or indirectly, if the construction of such railroad or

branch railroad is authorized by law.

Uev., s. 2.5G7, sulisec. 12; 1885, c. 108, s. 1.

30. Power to seize fuel. If any railroad or other transportation company finds

it necessary, in order to prevent delays in the transportation of freight or pas-

sengers, to take possession of coal, wood or other fuel not its own property and
convert it to its own use without an agreement with the owner thereof, it shall

notify such owner within three days of such taking that his property has been

appropriated, giving the date thereof, and shall, within a period of thirty days,

pay for such coal, wood or other fuel at the invoice price at place of shipment,

plus twenty-five per cent. Should the transportation company fail to notify

the consignee or owner within such three days or pay for the coal, wood or other

fuel at the invoice price at place of shipment, plus twenty-five per cent as above

provided, within thirty days after converting the same to its own use it shall in

addition forfeit to the party aggrieved the sum of twenty-five dollars for the first

day of failure to notify such consignee of the appropriation of the fuel, or its

failure to pay for the same, and five dollars for each day thereafter in which it

shall fail to notify such consignee or pay for the same.

Kcv.. s. 2617: 1903. c. .590. s. 4: 1907, f. 407.

31. Agreements for through freight and travel. The directors representing

the stock held in the various railroad corporations are hereby authorized and
empowered to enter into such agreements and terms with each other as to secure

through freight and travel without the expense of transfer of freight, or break-

ing the bulk thereof, at different points along the lines, and for this purpose

may use the road or roads and the rolling stock of such corporations or com-

panies on such terms as may be agreed upon by them.

Rev., s. 2040: Code. s. 1995. 1806-7,. c. 105.

32. Intersection with highways. Whenever the track of a railroad shall

cress a highway, turnpike or plankroad, such highway, turnpike or plankroad
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may be carried under or over the track as may be found most expedient ; and in

cases where an embankment or cutting shall make a change in the line of such

highway, turnpike or plankroad desirable, then such corporation may take such

additional lands for the construction of the road, highway, turnpike or plank-

road on such new line as may be deemed requisite by the directors. Unless the

land so taken shall be purchased for the purposes aforesaid, compensation there-

for shall be ascertained in the manner prescribed in the chapter, Eminent Do-

main, and duly made by such corporation to the owners and persons interested

in such land. The same when so taken shall become a part of such intersecting

highway, turnpike or plankroad in such manner and by such tenure as the adja-

cent parts of the same highway, turnpike or plankroad may be held for highway

purposes.

Rev., s. 2.5(iS: Code, s. 1954; 1871-2, c. 13S. s. 26.

33. Obstructing highways; defective crossings; failure to repair after notice

misdemeanor. Whenever, in their construction, the works of any railroad cor-

poration shall cross established roads or ways, the corporation shall so construct

its works as not to impede the passage or transportation of persons or property

along the same. If any railroad corporation shall so construct its crossings with

public streets, tlioroughfares or highways, or keep, allow or permit the same at

any time to remain in such condition as to impede, obstruct or endanger the

passage or transportation of persons or property along, over or across the same,

the governing body of the county, city, town, township or road district having

charge, control or oversight of such roads, streets or thoroughfares may give to

such railroad notice, in writing, directing it to place any such crossing in good
condition, so tliat persons may cross and property be safely transported across

the same. If the railroad corporation shall fail to put such crossing in a safe

condition for the passage of persons and property within thirty days from and
after the service of the notice, it shall be guilty of a misdemeanor and shall be

punished in the discretion of the court. Each calendar month which shall

elapse after the giving of the notice, and before the placing of such crossing in

repair shall be a separate offense. This section shall in no wise be construed to

abrogate, repeal or otherwise affect any existing law now applicable to railroad

corporations with respect to highway and street crossings ; but the duty imposed

and the remedy given by this section shall be in addition to other duties and
remedies now prescribed by law.

Rev., s. 25G!): Code, s. 1710; R. C. c. (H, s. .30; 1874-5. c. 83; 1915, c. 250, ss. 1. 2.

34. Service of notice of defective crossings. The uotice required by the pre-

ceding section may be served upon the agent of the offending railroad located

nearest to the defective or dangerous crossing about which the notice is given,

or it may be served upon the section master whose section includes such cross-

ing. Such notice may be served by delivering a copy to such agent or section

master, or by letter properly stamped, registered and addressed to eitlier of

such persons.

1915. c. 2.-)(), s. 1.

35. Change in location of highways. In order to prevent the frequent cross-

ing of such road or ways, or in cases where it may be necessary to occupy the
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same, the corporation may change the roads and ways so as to avoid sucli cross-

ing and occupation, and to such points as may be deemed expedient.

Rev., s. 2570 ; Code, s. 1711 ; R. C, c. 61, s. 31 ; 1874-5, c. 83.

36. Damages due to change in location. For any injury done to the lands

of persons by taking them under the preceding section, the vah^e thereof shall

be assessed in like manner as is provided for assessing damages to real estate for

taking lands under the chapter, Eminent Domain.

Rev., s. 2571: Code, s. 1712; R. C. c. 61, s. 32; 1874-5, c. 83.

37. Old road not to be impeded until new road is made. Before any part

of an established road or way shall be impeded by any railroad corporation, the

new road or way shall be prepared and made equally good with the portion pro-

posed to be discontinued ; and then the same shall be deemed a part of the origi-

nal road or way, and shall be kept up and repaired as before the change.

Rev., s. 2.572; Code. s. 1713; R. C, c. 61, s. 33; 1874-5, c. 83.

38. Cattle guards and private crossings; failure to erect and maintain mis-

demeanor. Every incorporated company owning, operating or constructing, or

which shall hereafter own, operate or construct, or any company which shall

hereafter be incorporated, and shall own, operate or construct any railroad

passing through and over the land of any person now enclosed, or which may
hereafter become enclosed, shall, at its own expense, construct and constantly

maintain in good and safe condition, good and sufficient cattle guards at the

points of entrance upon and exit from such enclosed land, and shall also make
and keep in constant repair crossings to any plantation road thereupon. Every
railroad corporation which shall fail to erect and constantly maintain the cattle

guards and crossings provided for by this section, shall be liable to an action for

damages to any party aggrieved, and shall be guilty of a misdemeanor and fined

in the discretion of the court.

So far as this section relates to cattle guards the corporation commission is

hereby authorized, directed and empowered to adopt such good and sufficient

make of cattle guard now upon the market as is best suited for turning stock.

When such guard is selected, approved and authorized by the commission any
company operating in this state which shall procure, install and maintain and
keep in good and safe condition on its line of road such guard so selected by the

commission, shall be deemed and held in all suits, actions or proceedings in all

the courts of this state to have complied with the coiiditions of this section in

installing a good and sufficient cattle guard: Provided, that any railroad com-
pany operating in this state may make application to the commission to adopt
for its road any particular brand or make of cattle guard, and if the commis-
sion shall approve and authorize the use of such guard, it shall, if kept and
maintained in good and sufficient condition at all times by such railroad com-
pany, be deemed and held in all actions, suits or proceedings in any court of

this state a good and sufficient cattle guard.

Rev., ss. 2601. 3753; Code. s. 1975; 1.SS3, c. .394, ss. 1, 2. 3; 1915, c. 127.

39. Change of route of railroad. The directors of any railroad corporation

may by a vote of two-thirds of their whole number at any time alter or change
the route, or any part of the route, of their road, if it shall appear to them that
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the line can be improved thereby, and they shall have the same right and power
to acquire title to any lands required for the purposes of the company in such

altered or changed route, as if the road had been located there in the tirst

instance ; but no such alteration shall be made in any city or town after the road

shall have been constructed, unless the same is sanctioned by a vote of two-thirds

of the corporate authorities of such city or town. In case of any alteration

made in the route of any railroad after the company has commenced grading,

compensation shall be made to all persons for injury so done to any lands that

may have been donated to the company. When any route or line is abandoned

in the exercise of the power herein granted, full compensation shall be made by

the company for all money, labor, bonds or material contributed to the construc-

tion of the road-bed or its superstructure by those so interested by their contribu-

tions in the abandoned route or line. All the provisions of this chapter relative

to the first location and to acquiring title to land shall apply to every such new
or altered portion of the route.

Rev., s, iT)7:i: CkIc. s. VXy.] ; 1,S71-:i, c. 138, s. 2.5: 18,S9. c. .391; 1893. <_•. 396, s. 3.

40. Forfeiture for failure to begin or complete railroad. If any railroad

corporation shall not within three years after its articles of association are filed

and recorded in the office of the secretary of state, or the passage of its charter,

begin the construction of its road and expend thereon ten per cent of the amount

of its capital, or shall not finish the road and put it in operation in ten years

from the time of filing its articles of association or passage of its charter as

aforesaid, its corporate existence and powers shall cease.

Ucv.. s. I'.KU: ('(Hie, s, 19S(): lSTl-2. <•. 1.38, s. 43: Ex. Sess. 1908. c. 142.

41. Forfeiture for preferences to shippers. In the event of any contract hav-

ing been entered into by any railroad company in this state with any person or

company, whereby preferences or exclusive rights of transportation, either in

priority or in arrangements, are given to such person or company, the attorney-

general is hereby instructed to instit^^te proceedings against such railroad com-

pany for a forfeiture of its charter.

Rev., s. 2563: Code. s. 1969; 186.5-6, resolution ratified Decemlier 14. 1S65.

Note. For actions liy the attorney jiioneral to foi-feit charters of corporations, see
cliapter, Ccirpoi-ations, x\rt. S.

Ai;t. 0. Lease, Sale axd Keoi?gan^izatio.\

42. Lessee of noncompeting railroad may acquire its stock; merger of lessor.

Any railroad corporation or its successors, being the lessee of the road of any
other noncompeting railroad corporation, may take a surrender or transfer of

the capital stock of the stockholders or any of them, in the corporation whose
road is held under lease, and issue in exchange therefor the like additional amount
of its own cai^ital stock at par, or on such other terms and conditions as may be

agreed upon between the two corporations ; and whenever the greater part of

the capital stock of any such corporation shall have been so surrendered or

transferred, the directors of the corporation taking such surrender or transfer

shall thereafter, on a resolution electing so to do to be entered on their minutes,

become ex officio the directors of the corporation whose road is so held under

lease, and shall manage and conduct the affairs thereof as provided by law ; and
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whenever the whole of such capital stock shall have been so surrendered or

transferred, and a certificate thereof filed in the office of the secretary of state

under the common seal of the corporation to whom such surrender or transfer

shall have been made, the estate, property, rights, privileges and franchises of

the corporation whose stock shall have been so surrendered or transferred, shall

thereupon vest in and be held and enjoyed by the corporation to whom such

surrender or transfer shall have been made and as fully and entirely without

charge or diminution, as the same were before held and enjoyed, and be man-
aged and controlled by the board of directors of the corporation to whom the

surrender or transfer of such stock shall have been made in the corporate name
of such corporation. But the property, rights, franchises and profits of every

corporation so surrendered, transferred or leased, shall hereafter always be liable

to taxation, and shall never be exempt therefrom. The rights of any stockholder

not so surrendering or transferring his stock, shall not be in any way affected

thereby, nor shall existing liabilities or the rights of creditors of the corporation

where stock shall have been so surrendered or transferred be in any way affected

or impaired by this section.

Uev.. s. 2.^74: Code. s. l!t«)4 : lSTl-2. e. 13S. s, 57: Kx. Sess. lOOS, c. 119, s. 2.

43. Lease or merger of competing carrier declared a misdemeanor. No rail-

road or other transportation company or its officers, now or hereafter doing

business in this state, shall purchase, lease, absorb, take over, buy stock in, merge
with or in any way secure an interest in a competing line of railroad or other

transportation company, nor shall any railroad or other transportation company
or its officers enter into any contract, agreement or understanding with a com-

peting line of railroad or other transportation company calculated to defeat or

which may defeat or lessen competition in this state. All such contracts, pur-

chases or sales shall be void. Any violation of this section shall make the cor-

poration or pei'son so offending guilty of a misdemeanor, and on conviction the

offender shall be fined in the discretion of tiie court. This section shall not pre-

vent railroads independently owned and operated in this state, and not exceed-

ing one hundred miles in length, from selling their roads and property.

Ex. Sess. 1908, c. Ill), ss. 2, :^.

44. Acquisition of interest in or lease of noncompeting branch or connecting

lines. Any railroad or other transportation company may acquire and hold or

guarantee, or endorse the bonds or stocks of, or may lease any railroad or braneli

railroad, or other transportation line in this or adjoining state connecting with

it directly or indirectly. But no railroad or other transportation company or

its officers shall acquire, hold or guarantee the bonds or stock of, or lease or be

leased to, or purchase or buy or consolidate with or be merged into, any parallel

or competing railroad or other transportation company, nor shall any railroad

or other transportation company or its officers sell any of its stock or bonds to

any holding or voting company or its officers, whereby such consolidation or

merger may be effected, and any such purchase, contract, merger or sale shall

be void. This provision shall not prevent railroads independently owned and
operated in this state, and not exceeding one hundred miles in length, from sell-

ing their roads and property.

Rev., s. 2.507. suhsec. IH : 18S.5, c. 108, s. 2 : 1!K)8, c. 110, ss. 1, .3.

k
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45. Purchaser at mortgage or execution sale of railroads may incorporate.

Whenever the purchaser of the real estate, track and fixtures of any railroad

corporation which has heretofore been sold, or may hereafter be sold, by virtue

of any mortgage executed by such corporation or execution issued upon any

judgment or decree of any court, shall acquire title to the same in the manner
prescribed by law, such purchaser may associate with him any number of per-

sons, and make and acknowledge and file articles of association as prescribed

in this chapter. Such purchaser and his associates shall thereupon be a new
corporation with all the powers, privileges and franchises and subject to all of

the provisions of this chapter.

Rev., s. 2552 : Code, s. 11)36 ; 1871-2, c. 138. s. 5.

46. On dissolution or sale of railroads purchaser becomes a corporation. When
any railroad corporation shall be dissolved, or its property sold and conveyed

under any execution, deed of trust, mortgage or other conveyance, the owner or

purchaser shall constitute a new corporation upon compliance with law.

Rev., s. 2565 ; Code, s. 2005.

Note. For reorganization npon judicial or execution sale, see Corporations, Art. 12.

Art. 7. LiABiMTY of Railroads foe Ix.iuries to Employees

47. Common carrier defined. The term "common carrier." as used in this

article shall include the receiver or receivers, or other persons or corporations

charged with the duty of the management of the business of a common carrier.

1913, C-. 6. s. 5.

48. Fellow-servant rule abrogated; defective machinery. Any servant or

employee of any railroad company operating in this state who shall suffer injure-

to his person, or the personal representative of any such servant or employee who
shall have suffered death in the course of his services or employment with such

company by the negligence, carelessness or incompetence of any other servant,

employee or agent of the company, or by any defect in the machinery, ways or

appliances of the company, shall be entitled to maintain an action against such

company. Any contract or agreement, expressed or implied, made by any

employee of such company to waive the benefit of this section shall be null and

void.

Rev., .s. 2646: 1897 (I'r.). c. 56; 1915. c. 256.

49. Injuries through fellow-servants or defective appliances. Every common
carrier by railroad shall be liable in damages to any person suff'ering injury

while he is employed by such carrier, or in the case of the death of such employee,

to his or her personal representative, for such injury or death resulting in whole

or in part from the negligence of any of the officers, agents or employees of sucli

carrier, or by reason of anj^ defect or insufficiency, due to its negligence, in its

ears, engine, appliances, machinery, track, road-bed, works, lioats, wharves, or

other equipment.

1913. c. 6, s. 1.

50. Contributory negligence no bar, but mitigates damages. In all actions

hereafter brought against any common carrier by railroad to recover damages



50 RATLKOADS AXD OTHER CARRIERS—Akt. 7 Ch. (ic

for personal injury to an employee, or where such injuries have resulted in his

death, the fact that the employee may have been guilty of contributory negli-

gence shall not bar a recovery, but the damages shall be diminished by the jury

in proportion to the amount of negligence attributable to such employee : Pro-

vided, however, that no such employee who may be injured or killed shall be

held to have been giiilty of contributory negligence in any case where the viola-

tion by such common carrier of any statute enacted for the safety of employees

contributed to the injury or death of such employee.

1913, c. 6, s. 2.

51. Assumption of risk as defense. In any action brought against any com-

mon carrier under or by virtue of any of the provisions of this article to

recover damages for injuries to, or the death of, any of its employees, such

employee shall not be held to have assumed the risk of his employment in any

case where the violation by such common carrier of any statute enacted for the

safety of employees contributed to the injury or death of such employee, or the

death or injury was caused by negligence.

191.3. c. 6. s. ?,.

52. Contracts and rules exempting from liability void; set off. Any con-

tract, rule, regulation or device whatsoever, the purpose and intent of which
shall be to enable any common carrier by railroad to exempt itself from any
liability created by this article, shall to that extent be void : Provided, that in

any action brought against such common carrier, under and by virtue of any of

the provisions of this article, such common carrier may set off therein any sum it

has contributed or paid to any insurance or relief benefit, or indemnity that may
have been paid to the injured employee, or the person entitled thereto, on

account of the injury or death for which such action was brought.

1913. c. 6, s. 4.

Art. 8. CoxsTRrcxiox and Opebatiox of Railroads

53. Map of route to be served with summons for condemnation. Whenever
it shall become necessary to condemn any land for the purposes of a railroad, at

the time that the summons for such condemnation is served, there shall also be

served by the railroad company a map showing how the line of the road is located

on the land sought to be condemned, and a profile showing the depth of the cuts

and the height of the embankments on the land so sought to be condemned, and
at what points on such land such cuts and embankments are located. This section

shall not apply to street railways.

Rev., s. 2599 ; Code, s. 1952 ; 1893, c. 396, s. 2 : 1901, c. 6. s. 3 ; 1S71-2, c. 138, s. 24.

54. Map of railroad to be made and filed. Every railroad corporation shall,

within a reasonable time after its road shall be constructed, cause to be made
a map and profile thereof, and of the land taken or obtained for the use thereof,

and shall file the same in the office of the corporation commission. Every such

map shall be drawn on a scale and on paper to be designated by the corporation

commission, and shall be certified and signed by the president or engineer of such

corporation.

Rev., s. 2600 : Code, s. 1977 ; 1871-2, c. 138, s. 41.
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55. Joint construction by railroads having same location. AVlienever two
railroad companies shall, for a portion of their respective lines, embrace the same
location of line, they may by agreement provide for the construction of so mnch
of said line as is common to both of them, by one of the companies, and for the

manner and terms upon which the business thereon shall be performed. Upon
the making of such an agreement, th^ company that is not to construct the part

of the line which is common to both may terminate its line at the point of inter-

section, and may reduce its capital to a sum of not less than five thousand dol-

lars for each mile of the road proposed to be constructed.

K.'v.. s. 2m:l : (\)de. s. 1983 ; 1871-2, c. 138. s. 46.

56. Construction of part of line in another state. Whenever after due exami-

nation it shall be ascertained by the directors of any railroad company that a

part of the line of railroad proposed to be made between any two points in this

state ought to be located and constructed in an adjoining state, it may be so

located and constructed by a vote of two-thirds of all the directors. The
sections of such railroad within this state shall be considered a connected line,

and the directors may reduce the capital specified to such amount as may be

deemed proper, but not less than the amount required by law for the number
of miles of railroad to be actually constructed in this state.

lU'V.. s. LMKIM: Code, s. 1!)S4: 1S71-2, c. 13s. s. 47.

57. Carriage must be according to public schedule. Every railroad corpora-

tion shall start and run their ears for the transportation of passengers and prop-

erty at regular times to be fixed by public notice, and shall furnish sufficient

accommodation for the transportation of all such passengers and property as

shall, within a reasonable time previous thereto, be offered for transportation at

the place of starting and the junction of other railroads and at usual stopping

places established for receiving and discharging way passengers and freights for

that train, and shall take, transport and discharge such passengers and prop-

erty at, from and to such places, on the due payment of the freight or fare

legally authorized therefor, and shall be liable to tlie party aggrieved, in an

action for damages, for any neglect or refusal in the premises.

Rev., s. 2611 : Code. s. 1963 ; 1871-2, c. 138, s. .35.

58. Arrangement of cars in passenger trains. In forming a passenger train,

baggage, freight, merchandise or lumber cars shall not be placed in rear of the

passenger cars, except in case of accident, or when the cars are provided with

automatic couplers or brakes. If any officer or agent of a railroad company, in

forming a passenger train, shall direct or knowingly suffer an arrangement of

the ears different from the one herein provided for, he shall be guilty of a misde-

meanor : Provided, the criminal liability hereby imposed shall not apply to offi-

cers and agents of the Wilmington Sea-Coast Railroad Company.
Uev., ss. 2612, .3747; Code. s. 1971 : 1871-2. v. 1.38: 1893, c. 3.31: 1895, o. 212.

59. Unauthorized manufacture or sale of switch-lock keys misdemeanor. It

shall be unlawful for any person to make, manufacture, sell or give away to any

other person any duplicate key to any lock used by any railroad company in this

state on its switches or switch tracks, except ujDon the written order of that officer

of sucli railroad company whose duty it is to distribute and issue switch-lock keys
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to the employees of such railroad company. Any person violating the provi-

sions of this section shall be guilty of a misdemeanor and shall be fined or

imprisoned, or both, in the discretion of the court.

1909, c. 795.

60. Willful injury to railroad property misdemeanor. If any person shall

willfully do or cause to be done any act or acts whatever whereby any building,

construction or work of any railroad corporation, or any engine, machine or

structure or any matter or thing appertaining to the same shall be stopped,

obstructed, impaired, weakened, injured or destroyed, he shall be guilty of a

misdemeanor.

Rev., 8. 3756; Code, s. 1974; 1871-2, c. 13a s. 39.

61. Headlights on locomotives on main lines. Every company, corporation,

lessee, manager or receiver owning or operating a railroad in this state is hereby

required to equip and maintain and use upon every locomotive in operation in

railroad service on main lines in this state an electric or power headlight of at

least one thousand five hundred candlepower, measured witliovit the aid of a

reflector. This section shall not apply to locomotive engines regularly used in

switching cars or trains, to locomotive engines used exclusively between sunup
and sundown and to locomotive engines going to and returning from repair

shops when ordered in for repairs ; neither shall this section apply to independ-

ently owned and operated railroad companies in this state whose mileage of road

in this state is one hundred and twenty-five miles or less, nor to railroad com-

panies having only lines extending into this state, no one of which is one hun-

dred miles in length in this state. The corporation commission may relieve from
the operation of this section such locomotives and roads, or parts or sections or

branches of roads, upon which the said corporation commission may deem electric

or power headlights not advisable. Should an engine start on a trip with the

headlight in good working condition, and from some unavoidable cause such

headlight becomes disabled and cannot be repaired on the line of the road on

whicli such run is being made, there shall be nothing in this section to prevent

such engine from continuing on its trip, and the railroad company shall not be

liable for prosecution on account of such failure to repair. Any company, cor-

poration, lessee, manager or receiver violating the provisions of this section shall

be guilty of a misdemeanor.

1909. c. 446.

62. Operation of trains on Sunday misdemeanor; exceptions. No railroad

company shall permit the loading or unloading of any freight car on Sunday

;

nor shall it permit any car, train of cars or locomotive to be run on Sunday on
any railroad, save in case of accident, except such as may be run for the purpose

of transporting the United States mails, passengers with their baggage and ordi-

nary express freight in express cars exclusively, and except such as may be run
for the purpose of transporting fruits, vegetables, live stock and perishable

freights. Where there are not sufficient cars of livestock or other perishal)le

freights to make a complete train, or section of a train, the company may add
other cars to complete the same. Solid trains, made up of through freight cars,

reaching on Sunday any point upon any railroad in North Carolina and destined

for some point or points beyond the limits of the state of North Carolina, may be
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continued as a solid through freight train along the line of such railroad through
the state of North Carolina, without stopping the train for other purposes than
to take on fuel and receive necessary running orders. The word Sunday in

this section shall be construed to embrace only that portion of the day between
sunrise and sunset. Trains in transitu, having started on Saturday, may, in

order to reach the terminus or shops, run until nine o'clock a.m. on Sunday, but
not later, nor for any other purpose than to reach the terminiis or shops.

Any railroad company violating the provisions of this section shall be guilty of

a misdemeanor in each county in which such car, train of cars, or locomotive shall

run, or in which any such freight car shall be loaded or unloaded, and upon con-

viction shall be fined not less than five hundred dollars for each offense.

Rev., ss. 2613, 3844 : Code, s. 1973 ; 1879, cc. 97, 203 ; 1885, c. 92 ; 1897, c. 126 ; 1901, c. 444

;

1909, c. 285.

63. Operation of fast mail trains. The corporation commission is hereby

empowered, whenever it shall appear wise and proper to do so, to authorize any
railroad company to run one or more fast mail trains over its road, which shall

stop only at such stations on the line of the road as may be designated by the

company : Provided, that in addition to such fast mail train such railroad com-

pany shall run at least one passenger train in each direction over its road on

every day except Sunday, which shall stop at every station on the road at which

passengers may wish to be taken up or put off: Provided further, that nothing

in this section shall be construed as preventing the running of local passenger

trains on Sunday.

Kev.. s. 2614 : 1893, c. 97.

64. Negligence presumed from killing livestock. When any cattle or other

livestock shall be killed or injured by the engine or cars running upon any rail-

road, it shall be prima facie evidence of negligence on the part of the railroad

company in any action for damages against such company : Provided, that no

person shall be allowed the benefit of this section unless he shall bring his action

vpithin six months after his cause of action shall have accrued.

Rev., s. 2645 ; Code, s. 2326 ; 1856-7, c. 7.

Art. 9. Railroad Police

65. Railway conductors and station agents declared special police. All pas-

senger conductors of railroad trains and station or depot agents are hereby de-

clared to be special police of the state of North Carolina, with full power and
authority to make arrests for offenses committed in their presence or view, or

for felony, or on sworn complaint for misdemeanor, except that the conductors

shall have such power only on board of their respective trains or their railroad

right of way, and the agents at their respective stations; and such conductors

and agents may cause any person so arrested by them to be detained and deliv-

ered to the proper authority for trial as soon as possible. Nothing contained in

the provisions of this section shall have the effect to relieve any such rail-

road company from any civil liability now existing by statute or under the com-

mon law for the act or acts of such conductors, station or depot agents, in unlaw-

fully exercising or attempting to exercise the powers herein conferred.

1907, c. 470, ss. 3, 4.

Note. Conductors and employees on trains must wear badges, see this chapter, s. 2.
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66. Governor may appoint and commission railroad police. Any corporation

operating a railroad on which steam or electricity is iTsed as the motive power

or any electric or waterpower company or construction company may apply to

the governor to commission such persons as the corporation or company may
designate to act as policemen for it. The governor upon such application may
appoint such persons or so many of them as he may deem proper to be such

policemen, and shall issue to the persons so appointed a commission to act as

such policemen.

Rev., ss. 2605, 2606; Code, ss. 1988, 1989; 1871-2, e. 138, ss. 51, 52; 1907, c. 128, s. 1.

67. Oath, bond, and powers of railroad police. Every policeman so ap-

pointed shall, before entering upon the duties of his office, take and subscribe

the usual oath. Such oath, with a copy of the commission, shall be filed with

the corporation commission and a certificate thereof by its clerk shall be filed

with the clerk of each county through or into which the railroad for which such

policeman is appointed may run or in which the company may be engaged in

work, and in which it is intended he shall act, and such policeman shall severally

possess within the limits of the county all the powers of policemen in the sev-

eral towns, cities and villages in which they shall be so authorized to act as

aforesaid : Provided, that every policeman appointed under this and the preced-

ing section shall, before entering upon the duties of his office, enter into bond
in the sum of five hundred dollars, payable to the state of North Carolina, condi-

tioned for the faithful performance of the duties of his office, with good and suf-

ficient surety, to be passed upon and accepted by and filed with the corporation

commission.

Rev., s. 2607 ; Code. s. 1990 ; 1871-2, c. 138, s. 53 ; 1907, c. 128, s. 2 ; 1907, c. 462.

68. Railroad police to wear badges. Such railroad police shall, when on

duty, severally wear a metallic shield with the words "Railway Police" and
the name of the corporation for which appointed inscribed thereon, and this

shield shall always be worn in plain view except wlien such police are employed
as detectives.

Rev., s. 2608 ; Code, s. 1991 ; 1871-2, c. 138, s. 54.

69. Compensation of railroad police. The compensation of such police shall

be paid by the companies for which the policemen are respectively appointed as

may be agreed on between them.

Rev., .s. 2609 ; Code. s. 1992 ; 1871-2, c. 138. s. .55.

70. Police powers cease on company's filing notice, AVhenever any com-

pany shall no longer require the services of any policeman so appointed as afore-

said, it may file a notice to that effect in the several offices in which notice of

such appointment was originally filed, and thereupon the power of such officer

shall cease and be determined.

Rev., s. 2610 ; Code, s. 1993 ; 1871-2, c. 138, s. 56.

Akt. 10. Carriage of Passengers

71. Railroad passenger rates established. No railroad company doing busi-

ness as a common carrier of passengers in the state of North Carolina shall, except

as herein provided, charge, demand or receive for transporting any passenger and
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liis or her baggage, not exceeding in weight two hundred pounds from any
station on its railroad in North Carolina, to any other station on its road in

North Carolina, a rate in excess of two and one-half cents per mile ; and for

transporting children under twelve years and over five years old, one-half of

the rate above prescribed. For transporting children under five years old,

acconii^anied by any person paying fare, no charge whatever shall be made.

Where the amount of the ticket at the prescribed rate would amount to any figure

between two multiples of five, the price of the ticket shall be the multiple of five

which is nearest the price of the ticket at the rate above mentioned ; or, in the

event that the amount is equidistant between the multiples of five, the price

charged for the ticket shall be on the basis of the higher of those two multiples

of five. No charge less than ten cents shall be required. Independently owned
and operated railroad companies in North Carolina, whose mileage of road in

the state is one hundred miles or less, may charge a rate not exceeding three

cents per mile ; and independently owned and operated railroad companies in

North Carolina, whose mileage of road in the state is ten miles or less, may
charge the same rate which is now in existence on such roads. This provision

shall not extend to branch lines of railroad companies controlling over one hun-

dred miles of road, whether chartered in or out of the state. Newly constructed

railroads, or the portion of railroad which may be newly constructed, shall be

exempt from the operation of this section for two years after completion, to the

extent that they may charge a rate in no case to exceed three cents per mile.

A charge of fifteen cents may be added to the fare of any passenger when the

same is paid on the train, if the ticket might have been procured within a reason-

able time before the departure of the train.

Kx. Se^s. 1908, c. 144. s. 1.

72. Rates on leased or controlled lines. In the case that any railroad com-

pany operating as a common carrier of passengers in the state of North Carolina

is owned, controlled or operated by lease or other agreement by any other rail-

road company doing business in the state, the rate for carrying passengers

thereon shall be determined for such railroad company by the rate prescribed

by the preceding section for the railroad company which owns, controls or oper-

ates the same.

Kx. i^ess. 1!)()S. c. 144. s. L'.

73. Violations of passenger rates misdemeanor. Any railroad company vio-

lating any of the provisions of the two preceding sections, or coun3eling, order-

ing or directing any employee, agent or servant to violate any of such provisions,

by charging, demanding or receiving any rate greater than that fixed by such

section, shall be guilty of a misdemeanor, and on conviction shall be fined not

less than five hundred dollars nor more than five thousand dollars ; and any

agent, servant or employee of any railroad company who shall violate either of

the two preceding sections shall be guilty of a misdemeanor, and on coiiviction

shall be fined or imprisoned, or both, in the diseretio]i of the court.

Ex. Sess. 1908. c. 144. s. 3.

Note. See Art. 11, sec. 101. of tins cluuitcr lor ;i siini'.-n- lu-ovisioii rcl.-ttive to excessive

freight rates.

74. Accepting or giving free transportation illegally misdemeanor. Any per-

sons, except those permitted by law, who accept free transportation shall be
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guilty of a misdemeanor, and on conviction shall be fined or imprisoned, or both,

in the discretion of the court ; and any railroad, or its employees or agents, giv-

ing free transportation of any kind whatsoever, except that permitted by law,

shall be guilty of a misdemeanor, and on conviction shall be fined not less than

five hundred dollars nor more than two thousand dollars for each offense.

Ex. Sess. WOA. e. 144, s. 4.

75. Powers of corporation commission over rates limited. The corporation

commission shall have no power to change, alter, modify or in any way affect

the enforcement or operation of any of the provisions of the preceding sections

of this article, except as the same shall be therein specifically authorized, or the

enforcement of any penalties for violating the provisions thereof.

Ex. Sess. 1908. c. 144, s. 7.

76. Separate accommodations for different races. All railroad and steam-

boat companies engaged as common carriers in the transportation of passengers

for hire, other than street railways, shall provide separate but equal accommo-
dations for the white and colored races at passenger stations or waiting rooms,

and also on all trains and steamboats carrying passengers. Such accommoda-
tions may be furnished by railroad companies either by separate passenger ears

or by compartments in passenger cars, which shall be provided by the railroads

under the supervision and direction of the corporation commission : Provided,

that this shall not apply to relief trains in cases of accident, to Pullman or sleep-

ing cars, or through express trains that do not stop at all stations and are not

used ordinarily for traveling from station to station, to negro servants in attend-

ance on their ernployers, to officers or guards transporting prisoners, nor to

prisoners so transported.

Rev., s. 2(il9; 1899, o. .384; 1901, c. 21.3.

77. Certain carriers may be exempted from requirement. The corporation

commission is hereb}^ authorized to exempt from the provisions of the preceding

section steamboats, branch lines and narrow-gauge railroads and mixed trains

carrying both freight and passengers, if in its judgment the enforcement of the

same be unnecessary to secure the comfort of passengers by reason of the light

volume of passenger traffic, or the small number of colored passenger travelers

on such steamboats, narrow-gauge railroads, branch lines or mixed trains.

Rev., s. 2620; 1899, c. .384. s. 2: 1!)01, <: 213.

78. Use of same coach in emergencies. When any coach or compartment car

for either race shall be completely filled at a station where no extra coach or car

can be had, and the increased number of passengers could not be foreseen, the

conductor in charge of such train may assign and set apart a portion of a car or

compartment assigned for passengers of one race to passengers of the other race.

Rev., s. 2621 : 1899. e. 384. s. 3.

79. Penalty for failing to provide separate coaches. Any railroad or steam

boat company failing to comply in good faith with the provisions of the three

preceding sections shall be liable to a penalty of one hundred dollars per day,

to be recovered in an action brought against such company by any passenger on
any train or boat of any railroad or steamboat company which is required by

59 929



79 RAILKOADS Al^D OTHER CARRIERS—Akt. 10 Ch. 66

this chapter to furnish separate accommodations to the races, who has been fur-

nished accommodations on such railroad train or steamboat only in a car or

compartment with a person of a different race in violation of law.

Rev., s. 2622 ; 1899, c. .384, s. 5.

80. Facilities for exchange of mileage required. All railroad companies of

one hundred miles or more in length doing business in whole or in part in the

state of North Carolina are hereby required to provide and keep at all depots in

cities or towns of two thousand and over in population, as fixed by the United

States census of the year one thousand nine hundred and ten, two windows
opening in the waiting-room for passengers of the race vising the greatest amount
of mileage or coupon books, for the sale or exchange of fares on all passenger

trains in North Carolina. One of such windows shall be used for the sale of

cash fares exclusively, and the other for the sale and exchange of mileage or

coupon books. Each window is to be attended by an agent whose duty it shall

be to wait upon the traveling public, during the hours now prescribed, for. the

sale of cash-fare tickets and the sale and exchange of mileage or coupon books.

Over each such window shall be kept a sign, painted in plain letters, "Mileage

Exchange '

' and '

' Cash Fares,
'

' respectively : Provided, that the provisions of

this section shall not apply to any railroad company in North Carolina, as afore-

said, selling mileage or coupon books at a rate of not more than two cents per

mile and pulling or taking the same on the train : Provided further, that all the

provisions of this section shall apply to the following railroad junctions in this

state, irrespective of population, namely: Dunn, Selma, Maxton, Hamlet, Nor-

lina, and Sanford.

1911. c. 41, s. 1.

81. Application of requirement for exchange of mileage. The corporation

commission shall upon complaint, and in its discretion, apply the provisions of

the preceding section to railroad junctions not named in the second proviso of

that section and to depots in cities and towns of less than two thousand popula-

tion. The commission may in like manner exempt, in its discretion, depots in

cities and towns of over two thousand population from the operation of that

section. When the requirements of the preceding section are so applied by the

commission, then all of the provisions of this article having to do with the sale

and use of mileage-books shall extend to and include all railroad companies

thereby affected, and such companies shall be subject to all of the penalties pre-

scribed for a failure to comply with such provisions.

1911, c. 41, s. 2.

82. Penalty for failure to provide mileage-exchange facilities. Any rail-

road company failing to comply in good faith with the provisions of the two

preceding sections shall be liable to a penalty of fifty dollars per day for each

city or town where such failure occurs that is covered by the provisions of those

sections, or taken in by the corporation commission as therein provided, to be

recovered by any passenger demanding cash-fare or mileage tickets at any depot

in any such city or town in an action brought by such passenger.

1911, e. 41, s. 3.

83. Right to check baggage on mileage-books. Any legal holder of a mileage-

book shall be privileged to have his baggage checked before the exchange of
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mileage for a ticket entitling such holder to transportation upon the surrender

of the baggage slip forming a part of such mileage-book for the requisite number
of miles and the payment of all proper excess-baggage charges.

1911, c. 41, s. 4.

84. Corporation commission may regulate the checking of baggage on mileage

tickets. The corporation commission is hereby empowered and directed to take

into consideration the provisions of the preceding section and promulgate such

rules and regulations, with regard to cheeking baggage on mileage tickets, as,

in the opinion of the commission, shall be necessary and proper to safeguard

and protect both the convenience of passengers and the rights of railroad com-

panies ; and such rules and regulations of the commission, when so promulgated,

shall have the same force and effect as if they were a part of such section.

1911, c. 124, s. 1.

85. Unused tickets to be redeemed. When any round-trip ticket is sold by
a railroad or other transportation company, it shall be the duty of such company
to redeem the unused portion of said ticket by allowing to the holder thereof the

difference between the cost thereof and the price of a one-way ticket between the

stations for which such round-trip ticket was sold. Whenever any one-way or

regular ticket is sold by a railroad or other transportation company, and not

used by the purchaser, it shall be the duty of the company selling the ticket to

redeem it at the price paid for it. All railroad and other transportation com-

panies shall redeem in money all mileage tickets known as five-hundred, thousand

and two-thousand mile tickets, sold by them, if presented within a year from the

date of the sale, when as much as fifty per centum of such ticket has been used

by the purchaser, by paying the same price per mile paid for it, or shall allow

the original holder to ride it out.

Rev., s. 2627; 1891. c. 290; 1898, c. 249; 1895, c. &3, ss. 2, 3; 1897. c. 418.

86. Ticket may be refused intoxicated person; prohibited entry misdemeanor.

The ticket agent of any railroad, steamboat or other transportation company
shall at all times have power to refuse to sell a ticket to any person applying

for the same who may at the time be intoxicated. The conductor, captain or

other person in charge of any railroad ear, steamboat or other conveyance for

the use of the traveling public, shall at all times have power to prevent any
intoxicated person from entering such car, boat or other conveyance. If any
intoxicated person, after being forbidden by the conductor, captain or other per-

son having charge of any such railroad train, steamboat or other conveyance for

the use of the traveling public, shall enter such train, boat or other conveyance,

he shall be guilty of a misdemeanor.

Rev., ss. 262.5, 2626, 3757; 1885, c. 358, ss. 1, 2, .3.

87. Entering cars after being forbidden misdemeanor. No person shall enter

any railroad passenger car, baggage car, mail car or caboose car, or go upon the

platform of such cars, after being forbidden so to do by the conductor, his

assistants, the baggage-master or other person in charge of such cars, unless the

person enter such cars or go upon such platforms as a passenger or in some
official capacity authorized by law, or on business with a passenger or some

official or employee of the railroad, or for some other like purpose. Any person
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violating this section shall be guilty of a misdemeanor and shall be fined not

exceeding ten dollars.

Rev., s. 3752 ; Code, s. 1979 ; 188.3, c. .351.

88. Riding in first-class cabin with second-class ticket misdemeanor. If any

passenger purchasing or holding a second-class ticket, after being requested or

directed by any captain or other officer in charge of any steamboat in this state,

riding in any first-class cabin, refuses to pay the difference between a first-class

and a second-class fare or rate, or refuses to go into the second-class cabin, when
there shall be a comfortable second-class cabin on such steamboat, he shall be

guilty of a misdemeanor, and upon conviction thereof shall be fined not exceed-

ing fifty dollars or imprisoned not exceeding thirty days. Any justice of the

peace in the county where such offense is committed shall have jurisdiction of tlie

offense, upon sworn complaint of any officer of such steamboat company.

Rev., s. 3761 : 1903, c. 795.

89. Passenger refusing to pay fare and violating rules may be ejected. If any

passenger shall refuse to pay his fare, or violate the rules of a railroad corpora-

tion, it shall be lawful for the conductor of the train and the servants of the

corporation to put him and his baggage out of the cars, using no unnecessary

force, at any usual stopping place or near any dwelling-house, as the conductor

shall elect, on stopping the train.

Rev., s. 2629 ; Code, s. 1962 ; 1871-2, o. 138. s. 34.

90. Beating way on trains misdemeanor; venue. If any person, other tlian

a railroad employee in the discharge of his duty, without authority from the

conductor of the train or by permission of the engineer and with the intention

of being transported free and without paying the usual fare for such transpor-

tation, rides or attempts to ride on top of any car, coach, engine or tender, on any
railroad in this state, or on the draw-heads between cars, or under cars, on truss

rods, or trucks, or in any freight car, or on a platform of any baggage car,

express car or mail car on any train, he shall be guilty of a misdemeanor, and

upon conviction thereof, shall be fined not exceeding fifty dollars, or imprisoned

not more than thirty days. Any person charged with a violation of this section

may be tried in any county in this state through which such train may pass

carrying such person, or in any county in which such violation may have

occurred or may be discovered.

Uev., s. 3748 ; 1899. c. 625 : 1905, c. .32.

91. Injury while on platform or in other prohibited places. In ease any

passenger on any railroad shall be injured wliile on the platform of a car or on

any baggage, wood or freight car, in violation of the printed regulations of the

company posted up at the time in a conspicuous place inside its passenger cars

then in the train, such company shall not be liable for the injury : Provided,

such company at the time furnish room inside its passenger cars sufficient for

the proper accommodation of its passengers.

Uev., s. 2(i2S; Code. s. 197S: 1S71-2, e. 13.S, s. 42.

92. Checking baggage; liability for loss. A check shall be affixed to every

parcel of baggage'when taken for transportation by the agent or servant of any
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railroad corporation, if there is a handle, loop or fixtiire so that the same can be

attached upon the parcel or baggage so offered for transportation, and a dupli-

cate thereof given to the passenger or person delivering the same on his behalf

;

and if such check be refused on demand, the corporation shall pay to such pas-

senger the sum of ten dollars, to be recovered in a civil action ; and further,

no fare or toll shall be collected or received from such passenger, and if such

passenger shall have paid his fare the same shall be refunded by the conductor

in charge of the train, and on producing the check, if his baggage shall not be

delivered to him, he may, by an action, recover the value of such trunk or

baggage.

Rev., s. 2623 ; Code, s. 1970 ; 1871-2, c. 188, s. 36.

93. Cars and toilets to be kept clean. Every person or railroad company,

whether incorporated or not, engaged in the regular business of carrying pas-

sengers on his or its railroad cars in this state, shall have such cars cleaned,

brushed, dusted and the windows washed, if needed, at least once each day, and

shall in each car, in which male and female passengers are carried, have therein a

toilet-room for each sex, and have the same kept clean and decent. Any person or

corporation engaged in the business aforesaid, who shall willfully or negligently

fail or refuse to give orders to his or its agent in charge of such cars to comply

with the requirements of this section, shall forfeit twenty dollars for each day of

such failure or refusal, to be recovered by any person suing therefor.

1907. c. 474. ss. 1, 2.

94. Evidence of failure to order cleaning of cars; violation of orders misde-

meanor. The willful or negligent refusal or the failure on the part of the con-

ductor or manager of any passenger-car named in the preceding section, to

comply with such section, shall be received as evidence of failure or refusal of

such person or railroad company to give the orders therein provided for. More-

over, such conductor or manager shall be guilty of a misdemeanor if he fail or

refuse to carry out such orders of the persons or company mentioned in the

preceding section.

1907. c. 474. s. .3.

Art. 11. Carriage of Freic4ht

95. Freight rates to be posted. It shall be the duty of every railroad or

other transportation company to keep posted in a conspicuous place in its

depots or other places where freight is received for shipment a list of its charges

for carrying freight, specifying name of place, class of freight and charge for

carrying the same. Such charges shall not be increased without giving fifteen

days notice. Any company represented by an agent who refuses to comply with

this section shall be liable to a penalty of not less than fifty nor more than one

hundred dollars.

Rev., s. 26.30: Code. s. 1965; 1879, c. 182, s. 2.

Note. See chapter, Corporation Commission, Art. IV. section 49, where provision is made
for the publication of tlie corporation commission of both freight and passenger rates.

96. No charge in excess of printed tariffs; refunding overcharge; penalty.

No railroad, steamboat, express or other transportation company engaged in the

carriage of freight, and no telegraph company or telephone company shall



96 RAILROADS AND OTHER CARRIERS—Art. 11 Ch. 66

demand, collect or receive for any service rendered or to be rendered in the

transportation of property or transmission of messages, more than the rates ap-

pearing in the printed tariff of such company in force at the time such service

is rendered, or more than is allowed by law. In case of any overcharge, con-

trary to the provisions of this section, the person aggrieved may file with any
agent of tlie company collecting or receiving greater compensation than the

amount allowed a written demand, supported by a paid freight bill and an origi-

nal bill of lading or duplicate thereof for refund of overcharge, and a maximum
period of sixty days shall be allowed such company to pay claims filed under
this section. Any company failing to refund sxich overcharge, within the time

allowed, shall forfeit to the party aggrieved the sum of twenty-five dollars for the

first day and five dollars per day for each day 's delay thereafter \intil said over-

charge is paid, together with all costs incurred by the party aggrieved : Provided,

the total forfeiture shall not exceed one hundred dollars.

Rev., ss. 2642, 264.3. 2644 ; 190.3, c. 590, ss. 1, 2.

97. Penalty for failure to receive and forward freight tendered. Agents or

other officers of railroads and other transportation companies whose duty it is to

receive freights shall receive all articles of the nature and kind received by such

company for transportation whenever tendered at a regular depot, station, wharf

or boat landing, and every loaded car tendered at a sidetrack, or any warehouse

connected with the railroad by a siding, and shall forward the same by the route

selected by the person tendering the freight under existing laws ; and the trans-

portation company represented by any person refusing to receive such freight

shall forfeit and pay to the party aggrieved the sum of fifty dollars for each

day such company refuses to receive such shipment of freight, and all damages
actually sustained by reason of the refusal to receive freight. If such loaded

car be tendered at any siding or warehouse at which there is no agent, notice

shall be given to an agent at the nearest regular station at which there is an

agent that such car is loaded and ready for shipment.

Rev., s. 2631 : Code, s. 1964 ; 1903, cc. 444, 693.

98. Penalty for failure to transport within reasonable time. It shall be

unlawful for any railroad company, steamboat company, express company or

other transportation company doing business in this state to omit or neglect to

transport within a reasonable time any goods, merchandise or other articles of

value received by it for shipment and billed to or from any place in the state of

North Carolina, unless otherwise agreed upon between the company and the

shipper or unless the same be burned, stolen or otherwise destroyed, or luiless

otherwise provided by the North Carolina corporation commission

Any company violating any of the provisions of this section shall forfeit to

the party aggrieved the sum of fifteen dollars for the first day and two dollars

for each succeeding day of such unlawful detention or neglect where such ship-

ment is made in carload lots, and in less quantities there shall be a forfeiture in

like manner of ten dollars for the first day and one dollar for each succeeding

day, but the forfeiture shall not be collected for a period exceeding thirty days.

In reckoning what is a reasonable time for such transportation, it shall be

considered that such transportation company has transported freight within a

reasonable time if it has done so in the ordinary time required for transporting

such articles of freight between the receiving and shipping stations. A delay of
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two days at the initial point and forty-eight hours at one intermediate point for

each hundred miles of distance or fraction thereof over which such freight is to

be transported shall not be charged against the transportation company as unrea-

sonable and shall be held to be prima facie reasonable, and a failure to transport

within such time shall be held prima facie unreasonable. This section shall be

construed to refer not only to delay in starting the freight from the station

where it is received, but to require the delivery at its destination within the time

specified : Provided, that if such delay shall be due to causes which could not

in the exercise of ordinary care have been foreseen, and which were unavoidable,

then upon the establishment of these facts to the satisfaction of the justice of the

peace or jury trying the cause, the defendant transportation company shall be

relieved from any penalty for delay in the transportation of freight, but it shall

not be relieved from the costs of such action. In all actions to recover penalties

against a transportation company under this section, the burden of proof sliall

be upon the transportation company to show where the delay, if anj', occurred.

Rev., s. 2632 ; 1903, c. 590, s. 3 ; 1905, c. 545 ; 1907, cc. 217, 461.

99. Flume companies exercising right of eminent domain become common
carriers. All flume companies availing themselves of the right of eminent do-

main under the provisions of the chapter, Eminent Domain, shall become public

carriers of freight, for the purposes for which they are adapted, and shall be

under the direction, control and supervision of the corporation commission in

the same manner and for the same purposes as is by law provided for other

public carriers of freight.

1907, c. 39, s. 4.

Note. The provisions of tliis section are applicable in Duplin County to standard gauge
and narrow gauge roads, logging or otherwise, more than five miles in length, in operation
for five years prior to March 8, 1911. See 1911, c. 214.

100. Freight charges to be at legal rates; penalty for failure to deliver to

consignee on tender of same. All common carriers doing business in this state

shall settle their freight charges according to the rate stipulated in the bill of

lading, provided the rate therein stipulated be in conformity with the classifica-

tions and rates made and filed with the interstate commerce commission in case

of shipments from without the state and with those of the corporation commis-
sion of this state in case of shipments wholly within this state, by which classifi-

cations and rates all consignees shall in all cases be entitled to settle freight

charges with such carriers; and it shall be the duty of such common carriers to

inform any consignee of the correct amount due for freight according to such

classification and rates. Upon payment or tender of the amount due on any
shipment which has arrived at its destination according to such classification

and rates, such common carrier shall deliver the freight in question to the con-

signee. Any failure or refusal to comply with the provisions b.ereof shall sub-

ject such carrier so failing or refusing to a penalty of fifty dollars for each such

failure or refusal, to be recovered by any consignee aggrieved by any suit in any
court of competent jurisdiction.

Rev., s. 2633 ; 1905, c. 330.

101. Charging unreasonable freight rates misdemeanor. If any railroad com-

pany doing business in this state shall charge, collect, demand or receive more
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than a fair aiul reasonable rate of toll or compensation for the transportation of

freight of any description, or for the use and transportation of any railroad car

upon its track or any of the branches thereof or upon any railroad in this state

which has the right, license or permission to use, operate or control the same,

it shall be deemed guilty of a misdemeanor, and upon conviction thereof shall

be fined not less than five hundred nor more than five thousand dollars.

Rev., s. 3768 ; 1899. c. 1&4, s. 12.

Note. See Art. 10. sec. 73, of ^his cliapter for a similar provision relative to excessive
passenger rates.

102. Allowing or accepting rebates or pooling freights misdemeanor. If

any person shall be concerned in pooling freights or shall directly or indirectly

allow or accept rebates on freights he shall be guilty of a misdemeanor, and upon
conviction shall be fined not less tlian one thousand dollars or imprisoned not

less than twelve months.

Rev., s. 3762: Code. s. 1968: 1879. c. 237. s. 2.

103. Partial charges for partial deliveries. Whenever any freight of any

kind shall be received by any common carrier in this state to be delivered to any

consignee in this state, and a portion of the same shall not have been received at

the place of destination, it shall not be lawful for the carrier to demand any part

of the charges for freight or transportation due for such portion of the shipment

as shall not have reached the place of destination. The carrier shall be required

to deliver to the consignee such portion of the consignment as shall have been

received upon the payment or tender of the freight charges due upon such por-

tion. But nothing in this section shall be construed as interfering with, or

depriving a consignor, or other person having authority, of his rights of stop-

page in transitu.

Rev., s. 2641 : 1893, c. 495.

104. Baggage and freight to be carefully handled. All railroad and steam-

boat companies shall handle with care all baggage and freights placed with them
for transportation, and they shall be liable in damages for any and all injuries

to the baggage or freight of persons from whom they have collected fare or

charged freight, while the same is under their control. Upon proof of injury

to baggage or freight in the possession or under the control of any such com-

pany it shall be presumed that the injury was caused by the negligence of the

company.

Rev., s. 2624 ; 1897. c. 46.

105. Claims for loss of or damage to goods; filing and adjustment. Every
claim for loss of or damage to property while in possession of a common carrier,

including every express company, firm or corporation doing an express business

within the state, shall be adjusted and paid within ninety days, in case of ship-

ments wholly within the state, and within four months in case of shipments

from without the state, after the filing of such claim with the agent of such car-

rier at the point of destination of such shipment, or point of delivery to another

common carrier, by the consignee, or at the point of origin by the consignor, when
it shall appear tliat the consignor was the owner of the shipment : Provided, that

no such claim shall be filed until after the arrival of the shipment, or some part

936
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thereof, at the point of destination, or until after the lapse of a reasonable time

for the arrival thereof.

In every case such common carrier shall be liable for the amount of such loss

or damage, together with interest thereon from the date of the filing of the claim

therefor until the payment thereof. Failure to adjust and pay such claim within

the periods respectively herein prescribed shall subject each common carrier so

failing to a penalty of fifty dollars for each and every such failure, to be recov-

ered by any consignee aggrieved (or consignor, when it shall appear that the

consignor was the owner of the property at the time of shipment and at the

time of suit, and is, therefore, the party aggrieved), in any court of competent

jurisdiction: Provided, that unless such consignee or consignor recover in such

action the full amount claimed, no penalty shall be recovered, but only the actual

amount of the loss or damage, with interest as aforesaid ; and that no penalty

shall be recoverable under the provisions of this section where claims have been

filed by both the consignor and consignee, unless the time herein provided has

elapsed after the withdrawal of one of the claims.

Causes of action for the recovery of the possession of the property, shipped,

for loss or damage thereto, and for the penalties herein provided for, may be

united in the same complaint.

1907. f. 98.3: 1911. o. 1.39.

106. Existing remedies to continue. The preceding section shall not deprive

any consignee of any rights or remedies now existing against common carriers in

regard to freight charges or claims for loss or damage to freight, but shall be

deemed and held as creating an additional liability upon such common carriers.

Rev., s. 26.35; 1905, c. .330. s. 5.

107. Carrier's right against prior carrier. Any common carrier, upon com-

plying with the provisions of the two preceding sections, shall have all the rights

and remedies ^lerein provided for against a common carrier from which it

receives the freight in question.

Uov., s. 26.36: 1905. c. .3.30. s. 3.

108. Regulation of demurrage. No railroad or other transportation com-
pany doing business in the state shall make any charge on account of demur-
rage, while a car, whether the same be a refrigerator car or not. is being loaded

for shipment, until it has remained at the place of loading for forty-eight hours

from the time it has been so placed ; but the corporation commission may change
this provision, if it considers it unreasonable, under the power vested in it under
tlie chapter. Corporation Commission, to make regulations as to demurrage and
the loading of cars.

Ex. Sess. 1913. c. .55.

109. Shipment of livestock on Scuppernong Riyer regulated; violation of

regulations misdemeanor. If any transportation company or common carrier

shall receive livestock for shipment at any of the landings or shipping points on

Scuppernong River, Columbia excepted, between the hours of sunset and sunrise,

or shall during the time any livestock may be held for shipment at any landing

or shipping point on such river, Columbia excepted, fail to keep the same in a

covered pound or inclosure, supplied with necessary food and drinking water,

937
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and at all times in full view of the public, such transportation company, common
carrier, or the agent of either shall be guilty of a misdemeanor and upon convic-

tion shall be tined or imprisoned, or both, at the discretion of the court.

Rev., s. 3675 ; 1903, c. 283.

110. Carload shipments of watermelons regulated; violation of regulations

misdemeanor. It shall be the duty of all common carriers to furnish the weights

of all carload shipments of watermelons originating within the state to the ship-

pers thereof within forty-eight hours after receipt of the same. Any common car-

rier violating the provisions of this section shall upon conviction be fined ten

dollars for each offense.

Ex. Sess. 1913, c. 08.

111. Express companies to settle promptly for cash-on-delivery shipments;

penalty. Every express company which shall fail to make settlement with the

consignor of a cash-on-delivery shipment, either by payment of the moneys stipu-

lated to be collected upon the delivery of the articles so shipped or by the return

to such consignor of the article so shipped, within twenty days after demand
made by the consignor and payment or tender of payment by him of the lawful

charges for transportation, shall forfeit and pay to such consignor a penalty of

twenty-five dollars, where the value of the shipment is twenty-five dollars or less,

and, where the value of the shipment is over twenty-five dollars, a penalty equal

to the value of the shipment ; the penalty not to exceed fifty dollars in any case

:

Provided, no penalty shall be collectible where the shipments, through no act of

negligence of the company, is burned, stolen or otherwise destroyed : Provided

further, that the penalties here named shall not be in derogation of any right the

consignor may now have to recover of the company damages for the loss of any

cash-on-delivery shipment or for negligent delay in handling the same.

1909, c. 866.

112. Failure to place name on produce shipped misdemeanor. Any person,

firm or corporation selling or offering for sale or consignment any barrel, crate,

box, case, package or other receptacle containing any berries, fruit, melons,

potatoes, vegetables, truck or other produce of any kind whatsoever, to be shipped

to any point within or without the state of North Carolina, without the true

name of the grower or packer either written, printed, stamped or otherwise

placed thereon in distinct and legible characters, shall be guilty of a misde-

meanor and shall be fined not exceeding fifty dollars or imprisoned not exceeding

thirty days : Provided, that this section shall not apply to railroads, express com-

panies and other transportation companies selling or offering for sale, for trans-

portation or storage charges or any other charges accruing to such railroads,

express companies or other transportation companies, any barrel, crate, box,

ease, package, or other receptacle containing berries, fruit, melons, potatoes,

vegetables, truck or other produce.

1915, c. 193.

113. Unclaimed freight to be sold. Every railroad, steamboat, express or

other transportation company which shall have had \inclaimed freight, not

perishable, in its possession for a period of six months, may proceed to sell the

same at public auction, and out of the proceeds may retain the charges of trans-
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portation and storage of such freight and the expenses of the advertisement and
sale thereof; but no such sale shall be made until the expiration of four weeks

from the first publication of notice of such sale in a state paper and also in a

newspaper published at or nearest the place at which such freight was directed

to be left, and also at the place where such sale is to take place. The expenses

incurred for advertising shall be a lien upon such freight in a ratable propor-

tion according to the value of each article, package or parcel, if more than one.

Rev., s. 2637 ; Code, s. 1985 ; 1871-2, c. 138, s. 48.

114. Sale of unclaimed perishable freight. In case such unclaimed freight

shall in its nature be perishable, then the same may be sold as soon as it can be,

on giving the notice required in the preceding section, after its receipt at the

place where it was directed to be left.

Rev., s, 2638; Code, s. 19.86: 1871-2, c. 138, s. 49.

115. Funds from unclaimed freight to be paid to state university. Such rail-

road, steamboat, express or other transportation company shall make an entry

of the balance of the proceeds of the sale, if any, of each parcel of freight owned
by or consigned to the same person, as near as can be ascertained, and at any

time within five years thereafter shall refund any surplus so retained to the

owner of such freight, his heirs or assigns, on satisfactory proof of such owner-

ship ; if no person shall claim the surplus within five years, such surplus shall be

paid to the state university.

Rev., s. 2639; Code, s. 1987: 1871-2, e. 138, s. 50.

Art. 12. Street and Interurban Eailways

116. May build and maintain water-power plants. Where any street or inter-

urban railway company owns lands on one or both sides of a stream which can be

used in developing a water-power, and desires to erect and maintain a water-

power plant for the purpose of generating electricity to be used in operating such

railway, then such railway company shall have the power to erect, maintain and
operate such water-power plant for such purpose, and may build, maintain and
operate any and all dams, ponds, canals, bridges, ferries, aqueducts, flumes,

water-ways, wasteways, reservoirs, and all works, machinery, houses, shops and
buildings necessary for the use and operation of a water-power plant for generat-

ing electricity. Whenever such company shall not own the entire water-front,

or all of the lands, water rights, or other easements necessary to be used in fully

developing such water-power, it shall have the power to acquire any other lands,

water rights or easements which may be needed to fully develop such water-

power ; and if the company cannot agree with the owners for the purchase of such

lands, water rights or other easements, the same may be condemned by the rail-

way company for that purpose, and the procedure shall be the same as that pro-

vided for the condemnation of lands for railroads : Provided, that no dwelling-

house, yard, garden, orchard or burial-ground shall be condemned for such
purpose : Provided further, that such company shall not have the power to con-

demn any water-power, right or property of any person, firm or corporation

engaged in the actual service of the general public, where such power, right or

property is being used or held to be used or to be developed for use in connec-

tion with or in addition to any power actually used by such person, firm or corpora-
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tion serving the general public. Any surplus electric power generated by any
plant erected under the provisions of this section may be sold by such company
upon reasonable terms.

inOT, c. 302; 191.'!. c. !)4.

117. Separate accommodations for different races; failure to provide misde-

meanor. All street, interurban and suburban railway companies, engaged as

common carriers in the transportation of passengers for hire in the state of

North Carolina, shall provide and set apart so much of the front portion of

each car operated by them as shall be necessary, for occupation by the white

passengers therein, and shall likewise provide and set apart so much of the rear

part of such car as shall be necessary, for occupation by the colored passengers

therein, and shall require as far as practicable the white and colored passengers

to occupy the respective parts of such car so set apart for each of them. The pro-

visions of this section shall not apply to nurses or attendants of children or of

the sick or infirm of a different race, while in attendance upon such children or

such sick or infirm persons. Any officer, agent or other employee of any street

railway company who shall willfully violate the provisions of this section shall

be guilty of a misdemeanor, and upon conviction shall be fined or imprisoned

in the discretion of the court.

1907. c. 8.50. ss. 1. 5, 7: 1909, c. 851.

118. Passengers to take certain seats; violation of requirement misdemeanor.

Any white person entering a street-ear for the purpose of becoming a passenger

therein shall, if necessary to carry out the purposes of the preceding section

6ceupy the first vacant seat or unoccupied space in the aisle nearest the front of

the car, and any colored person entering such car for a like purpose shall occupy

the first vacant seat or unoccupied space in the aisle nearest the rear end of the

car : Provided, however, that no contiguous seats on the same bench shall be

occupied by white and colored passengers at the same time unless or until all of

the other seats in the car shall be occupied. Any person willfully violating the

provisions of this section shall be guilty of a misdemeanor, and upon conviction

shall be fined not more than fifty dollars or imprisoned not exceeding thirty

days. He may also be ejected from the car by the conductor and other agent

or agents charged with the operation of such car, who are hereby invested with

police powers to carry out the provisions of this section.

1907. e. 850. ss. 2. 6.

119. No liability for mistake in assigning passenger to wrong seat. No street,

suburban or interurban railway company, its agents, servants or employees, shall

be liable to any person on account of any mistake in the designation of any passen-

ger to a seat or part of a car set apart for passengers of the other race.

1907. c. 850, s. s.

120. Misconduct on car; riding on front platform misdemeanor. It shall be

unlawful for any passenger to expectorate upon the floor or any other part of

any street-car, or to use, while thereon, any loud, profane or indecent language,

or to make any insulting or disparaging remark to or about any other passenger

or person thereon within his or her hearing. It shall likewise be unlawful for

any passenger to stand willfully upon the front platform, fender, bumper, run-

ning-board or steps of such car while the same is in motion, whether such pas-

940
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senger has or has not paid the usual fare for riding on such car. Any person

willfully violating any of the provisions of this section shall be guilty of a mis-

demeanor, and upon conviction shall be fined not more than fifty dollars or

imprisoned not exceeding thirty days. He may also be ejected from the car

by the conductor and other agent or agents charged with the operation of such

car, who are hereby invested with police powers to carry out the provisions of

this section.

1907, c. S50, ss. 8, 6.

121. Passenger riding on rear platform assumes risk; copies of section to

be posted. Any passenger who shall ride upon the rear platform of any street-

car in motion, when there is room for such passenger either to sit or stand inside

the car, shall be deemed to have assumed all the risks of being injured while so

riding, as the result of any act of the street-car company : Provided, that such

company shall make it appear that such passenger would not have been injured

had he been on the inside of said car : Provided further, that before any street,

interurban or suburban railway shall be allowed to invoke the provisions of this

section it shall have copies thereof printed and framed and one copy hung in

each end of all cars operated on its lines, and shall further have a placard hung
in a conspicuous place on the rear of such cars, which shall read as follows

:

"Passengers are warned not to ride on this platform," and a placard hung on

each side of open ears in a conspicuous place, which shall read as follows :

'

' Pas-

sengers are warned not to ride on the running-board."

1907, c. S50, s. 4.

122. Street-cars to have vestibule fronts; failure to provide them misde-

meanor. All street passenger railway companies shall use vestibule fronts, of

frontage not less than four feet, on all passenger cars run by them on their lines

during the latter half of the month of November and during the months of

December, January, February and March of each year : Provided, that such com-

panies shall not be required to close the sides of the vestibules : Provided fur-

ther, that such companies may use cars without vestibule fronts in cfises of tem-

porary emergency in suitable weather, not to exceed four days in any one month
within the period herein prescribed for the use of vestibule fronts. The cor-

poration commission is hereby authorized to make exemptions from the provi-

sions of this section in cases where in their judgment the enforcement of this

section is unnecessary. Any such company that shall refuse or fail to comply
with the provisions of this section shall be guilty of a misdemeanor and shall be

subject to. a fine of not less than ten dollars nor more than one hundred dollars

for each day of such refusal or failure.

Kev., ss. 2615, 3800; 1901. c. 743.

123. Street-cars to have fenders; failure to provide them misdemeanor. All

street passenger railway companies shall use practical fenders in front of all

passenger cars run by them. The corporation commission is hereby authorized

to make exemptions from the provision of this section in cases where in their

judgment the enforcement of this section is unnecessary. Any such company
that shall refuse or fail to comply with the provisions of this section shall be

guilty of a misdemeanor and shall be subject to a fine of not less than ten dollars

nor more than one hundred dollars for each day of such refusal or failure.

Kev., ss. 2616, 3801 ; 1901, c. 743, s. 2.
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CHAPTER 67

REGISTER OF DEEDS
Art. 1. The Office.

. 1. Election and term of oflice.

2. Oath of office.

3. Bond required.

4. Vacancy in oflice.

5. Deputies may be appointed.
6. Office at courtliouse.

7. Attendance at office.

8. Official seal.

Abt. 2. The Duties.

9. Apply to clerk for instruments for registration.

10. Failure of clerk to deliver papers.
11. Registration of instruments.
12. Certify and register copies.

13. Liability for failure to register.

14. Paijers filed alphabetically.

15. Transcribe and index books.

16. Number of survey in grants registered.

17. Certificate of survey registered.

18. General index kept.

19. Index and cross-index of registered instruments.
20. Clerk to board of commissioners.
21. Notices to certain officers served by mail.

22. Make out tax lists.

23. Keep list of statutes authorizing special tax.

24. Duties unperformed at expiration of term.
25. Register of deeds failing to discharge duties, penalty.

Art. 1. The Office

1. Election and term of office. In each county there shall be elected bien-

nially by the qualified voters thereof, as provided for the election of members
of the general assembly, a register of deeds.

Rev., s. 2650: Const., Art. VII, s. 1.

2. Oath of office. The register of deeds shall take the oath of office on the

first Monday of December next after his election before the board of county

commissioners.

Rev., s. 2652 ; Code,* s. 3647 ; 1868, c. 35, s. 2 ; 1876-7, c. 276, s. 5.

3. Bond required. Every register of deeds shall give bond with sufficient

surety, to be approved by the board of county commissioners in a sum not

exceeding ten thousand dollars, payable to the state, and conditioned for the

safe keeping of the books and records, and for the faithful discharge of the duties

of his office, and shall renevv^ his bond annually on the first Monday in December.

Rev., s. 301 ; Code, s. 3618 ; 1868. c. 35, s. 3 ; 1876-7, c. 276, s. 5 ; 1899, c. 54, s. 52.

Note. Bond in Dare County $3,000. 1907, c. 75.

4. Vacancy in office. When a vacancy occurs from any cause in the office

of register of deeds, the board of county commissioners shall fill such vacancy

by the appointment of a successor for the unexpired term, who shall qualify and

give bond as required by law.

Rev., s. 2651 ; Code, s. 3649 ; 1868, c. 35, s. 4.
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5. Deputies may be appointed. The registers of deeds of the several coun-

ties in this state are hereby authorized and empowered to appoint deputies, whose

acts as such shall be valid and for which the registers of deeds shall officially be

responsible. They shall file the certificate of the appointment of the deputy in

the office of the clerk of the superior court, who shall record the same.

1909, c. 628, s. 1.

Note. For siiecial acts for the appointment of deputies in certain counties, see Dare,

190T, c. 393 ; Durham, 1909, c. 91 ; Person. 1909, c. 546.

6. Office at courthouse. The register shall keep his office at the courthouse

unless the board of county commissioners shall deem it impracticable.

Rev., s. 2653 ; Code, s. 3650 ; 1868, c. 35, s. 5.

7. Attendance at office. The board of county commissioners may fix by order,

to be entered on their records, what days of each week, and at what hours of

each day, the register of deeds shall attend at his office in person or by deputy,

and he shall give his attendance accordingly.

Rev., s. 2654 ; Code. s. 3651 ; 1868, c. 35, s. 6.

8. Official seal. The office of register of deeds for every county in the state

shall have and use an official seal, which seal shall be provided by the county

commissioners of the several counties, and shall be of the same size and design as

the seals now used by the clerk of the superior court, with the words '

' Office of

Register of Deeds," the name of the county and the letters "North Carolina"

surrounding the figures.

Rev., s. 2649 ; 1893, c. 119, s. 1.

Akt. 2. The Duties

9. Apply to clerk for instruments for registration. The register of deeds

shall at least once a week apply to the clerk of the superior court of his county

for all instruments of writing admitted to probate, and then remaining in the

office of such clerk for registration, and also for all fees for registration due
thereon ; which fees the clerk of the superior court shall receive for the register.

Rev., s. 2655; Code, s. 3652; 1868, c. 35, s. 7.

10. Failure of clerk to deliver papers. In case the clerk fails to deliver

such instruments of writing, and pay over such fees as are prescribed in the

preceding section, on application of the register, the clerk shall forfeit and pay-

to the register one hundred dollars for every such failure ; for which sum judg-

ment may be entered at any time by the judge of the superior court, on motion
in behalf of the register, on a notice of ten days thereof to the clerk.

Rev., s. 2656; Code, s. 3653; 1868, c. 35, s. 8.

11. Registration of instruments. The register of deeds shall register all

instruments in writing delivered to him for registration within twenty days after

such delivery, except mortgages and deeds in trust, or other instruments made
to secure the payment of money, which he shall register forthwith after delivery

to him. He shall indorse on each deed in trust and mortgage the day on which
it is presented to him for registration, and such indorsement shall be entered on
his books and form a part of the registration, and he shall register such deeds

in trust and mortgages in the order of time in which they are presented to him.

Rev., s. 2658 ; Code, s. 3654 ; R. C. c. 37, s. 23 ; 1868, c. 35, s. 9.
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12. Certify and register copies. When a deed, mortgage, or other convey-

ance conveying real estate situate in two or more counties is presented for regis-

tration duly probated and a copy thereof is presented with the same, the register

shall compare the copy with the original, and if it be a true copy thereof he

shall certify the same, and thereupon the register shall endorse the original deed

or conveyance as duly registered in his county, designating the book in which

the same is registered and deliver the original deed to the party entitled thereto

and register the same from the certified copy thereof to be retained by him for

that purpose.

Rev., s. 2657: 1899. c. 302.

13. Liability for failure to register. In case of his failure to register any
deed or other instrument within the time and in the manner required by the

preceding section, the register shall be liable, in an action on his official bond, to

the party injured by such delay.

Kev., s. 20.59; Code, s. .36(30: 186S. o. 35, s. 10.

14. Papers filed alphabetically. The register shall keep in files alphabetically

labeled all original instruments delivered to him for registration, and on applica-

tion for such originals by any person entitled to their custody, he shall deliver

the same.

Rev., s. 2660; Code. .'s. 3661; 1S68, c. 35, s. 11.

15. Transcribe and index books. The board of county commissioners, when
they deem it necessary, may direct the register of deeds to transcribe and index

such of the books in the register 's office as from decay or other cause may require

to be transcribed and indexed. They may allow him such compensation at the

expense of the county for this work as they think just. The books when so

transcribed and approved by the board shall be public records as the original

books, and copies therefrom may be certified accordingly.

Rev., s. 2661: Code, s. .3662; 1868, o. 35, s. 12.

16. Number of survey in grants registered. The register of deeds in each

county in this state, when grants have been registered without the number of

tract or survey, shall place in the registration of the grants the number of the

tract or survey, when the same shall be furnished him by the grantee or other

person ; and in registering any grant he shall register the number of the tract

or survey.

Rev., s. 2(i62; 1S.S9, e. 522. s. 2.

Note. For re(iuireuieiit to rejj;ister surveys, see State I..ands, s. 32.

17. Certificate of survey registered. It shall be the duty of the register of

deeds in each county, when any grant is presented for registration with a certifi-

cate of survey attached, to register such certificate of survey, together with all

indorsements thereon, together with said grant, and a record of any certificate of

survey so made shall be read in evidence in any action or proceeding : Provided,

the failure to register siich certificate of survey shall not invalidate the regis-

tration of the grant.

Rev., s. 2663 : 1905, c. 2-13.
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18. General index kept. The board of county commissioners, at the expense

of the county, shall cause to be made and consolidated into one book, a general

index of all the deeds and other documents in the register's office, and the

register shall afterwards keep up such index without any additional compen-

sation.

Rev., s. 2664: Code, s. 36&3 : 1868, c. H5. s. ]3.

19. Index and cross-index of registered instruments. The register of deeds

shall provide and keep in his office full and complete alphabetical indexes

of the names of the parties to all liens, grants, deeds, mortgages, bonds and

other instruments of writing required or authorized to be registered; such

indexes to be kept in well-bound books, and shall state in full the names of all the

parties, whether grantors, grantees, vendors, vendees, obligors or obligees, and

shall be indexed and cross-indexed, within twenty-four hours after registering

any instrument, so as to show the name of each party under the appropriate

letter of the alphabet; and reference shall be made, opposite each name, to the

page, title or number of the book in which is registered any instrument. A vio-

lation of this section shall be a misdemeanor.

Rev., ss. 2665, 3600 ; Code. s. 36C4 ; 1899. e. 501 ; 1876-7. c. 93. s. 1.

20. Clerk to board of conunissioners. The register of deeds is ex officio clerk

of the board of county commissioners, and as such shall perform the duties

imposed by law or by order of the said board.

Rev., s. 2666; Code, s. 3656; 1868, c. 35, s. 15; Const, Art. VII, s. 2.

21. Notices to certain officers served by mail. The register of deeds shall

serve by mail all notices issued by the board of county commissioners to justices

of the peace, road overseers and school committeemen, in lieu of the service by
the sheriff, and shall receive as his compensation his actual expenses for mail-

ing, and nothing more.

Rev., s. 2667 : Code, s. 3657 ; 1879, o. 328, ss. 1. 3.

22. Make out tax lists. The register shall make out the tax lists as directed

by law, under the supervision of the board of county commissioners.

Rev., s. 2668 ; Code, s. 3658 ; 1868, e. 35, s. 16.

23. Keep list of statutes authorizing special tax. The register of deeds in

each county, or the auditor in those counties having county auditors, must keep

on file and subject to inspection by the public a list of the statutes authoriz-

ing a special tax levy in their respective counties, showing the year in which

such special tax levy was authorized by the general assembly of North Carolina

and the chapter of the public laws containing the authority for such special levy.

Upon payment of a fee of one dollar the register of deeds or county auditor

shall furnish to any one making application therefor a certified copy of said

list of statutes.

1917, c. 182.

24. Duties unperformed at expiration of term. Whenever, upon the termina-

tion for any cause of the term of office of the register of deeds, it appears that

he has failed to perform any of the duties of his office, the board of commis-
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sioners shall cause the same to be performed by another person or the successor

of any such defaulting register. Such person or successor shall receive for his

compensation the fees allowed for such services, and if any portion of the com-

pensation has been paid to such defaulting register, the same may be recovered

by the board of county commissioners, by suit on his official bond, for the benefit

of the county or person injured thereby.

Rev., s. 2669 ; Code, s. 3655 ; 1868. c. 35, s. 14.

25. Register of deeds failing to discharge duties; penalty. If any register

of deeds fails to perform any of the duties imposed or authorized by law, he

shall be guilty of a misdemeanor, and besides other punishments at the discre-

tion of the court, he shall be removed from office.

Rev., s. 3599 ; Code, s. 3659 ; 1868, c. 35, s. 18.



CHAPTER 68

RELIGIOUS SOCIETIES

1. Trustees may be appointed and removed.
2. Trustees may hold property.
3. Title to lands vested in trustees, or in societies.

4. Trustees may convey property.

5. House on vacant land vests title.

1. Trustees may be appointed and removed. The conference, synod, con-

vention or other ecclesiastical body representing any church or religious denomi-

nation within the state, as also the religious societies and congregations within

the state, may from time to time and at any time appoint in such manner as

such body, society or congregation may deem proper, a suitable number of per-

sons as trustees for such church, denomination, religious society, or congrega-

tion. The body appointing may remove such trustees or any of them, and fill

all vacancies caused by death or otherwise.

Rev., ss. 2670, 2671: Code, ss. .3067. 3668: R. C, c. 97: 1796. c. 457, ss. 1, 2; 1844, c. 47:
1848. c. 76.

2. Trustees may hold property. The trustees and their successors have power

to receive donations, and to purchase, take and hold property, real and per-

sonal, in trust for such church or denomination, religious society or congrega-

tion ; and they may sue or be sued in all proper actions, for or on account of the

donations and property so held or claimed by them, and for and on account of

any matters relating thereto. They shall be accountable to the churches, denomi-

nations, societies and congregations for the use and Management of such prop-

erty, and shall surrender it to any person authorized to demand it.

Rev., ss. 2670, 2671 ; Code, ss. 3667. 3668 ; R. C, c. 97 ; 1796, c. 457, ss. 1, 3 : 1844, c. 47

;

1848, c. 76.

3. Title to lands vested in trustees, or in societies. All glebes, lands and

tenements, heretofore purchased, given, or devised for the support of any par-

ticular ministry, or mode of worship, and all churches and other houses built

for the purpose of public worship, and all lands and donations of any kind of

property or estate that have been or may be given, granted or devised to any
church or religious denomination, religious society or congregation within the

state for their respective use, shall be and remain forever to the use and occu-

pancy of that church or denomination, society or congregation, for which the

glebes, lands, tenements, property and estate were so purchased, given, granted

or devised, or for which such churches, chapels or other houses of public wor-

ship were built ; and the estate therein shall be deemed and held to be absolutely

vested, as between the parties thereto, in the trustees respectively of such churches,

denominations, societies and congregations, for their several use, according to the

intent expressed in the conveyance, gift, grant or will; and in case there shall

be no trustees, then in such churches, denominations, societies and congrega-

tions, respectively, according to such intent.

Rev., s. 2672 : Code, s. 3665 ; R. C, c. 97, s. 1 ; 1776, c. 107 : 1796, c. 457, s. 4.
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4. Trustees may convey property. The trustees of any religious body may
mortgage or sell and convey in fee simple any land owned by such body, when
directed so to do by such church, congregation, society or denomination, or its

committee, board or body having charge of its finances, and all such conveyances

so made or heretofore made, or hereafter to be made shall be effective to pass the

land in fee simple to the purchaser or to the mortgagee for the purposes in such

conveyances or mortgage expressed ; and they may sell or mortgage its per-

sonal property.

Rev., s. 2673: 18.55, c. 384; 1889, c. 484.

5. House on vacant land vests title. All houses and edifices erected for

public religious worship on vacant lands, or on lands of the state not for other

purposes intended or appropriated, together with two acres adjoining the same,

shall hereafter be held and kept sacred for divine worship, to and for the use

of the society by which the same was originally established.

Rev., s. 2674; Code, s. 3666; R. C. c. 97. s. 2; 1778. c. 132, s. 6.

Note. For disturbing religiou.s congregation, see Crimes, ss. 182, 235.

For obstructing way to church, see Crimes, s. 181.

For exhibition of stud-horse, or jack, or natural and artificial c>u-iosities near churches,
see Crimes, s. 183.
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CHAPTER 69

ROADS AND HIGHWAYS

Art. 1. State Highway Commission.

1. State highway commission established.

2. How commission constituted.

3. Governor to fill vacancies.

4. Offices and expenses of commission.
5. Assistants and clerks.

6. State highway engineer ; term.
7. Duties of highway engineer.

8. State highway system.
9. Location of roads.

10. State highway engineer to consult commission.
11. When commission may meet in counties.
12. Cooperation with federal government and other states.

13. Appropriation.
14. Report of expenditures.
15. Cooperation with federal government under Federal Aid Road Act.

Aet. 2. General Highway Law ; Local Road Commission : Bonds and Taxes.

Pait 1. Bond Issues, Special Taxes and Funds.
16. County issue of road bonds ; petition and election ; approved by state commission ;

bond limit.

17. Powers vested in road commission.
18. Apportionment by townships of funds from bond sale.

19. Special road tax ; petition and election ; tax limit ; approval of state commission.
20. When bond issues by townships authorized.
21. Petition from township : election : approval of commission ; bond limit.

22. Special road tax for townships ; tax limit ; approval of commission.
23. Bond issues in counties having township bond issues.

24. Bonds and taxes by road districts.

25. Petition and election for county road commission.
26. Qualified voters defined ; law governing elections ; registration ; ballots ; returns.

27. When bonds to be issued.

28. Levy of special road tax.

29. County road commission created.

30. Advertisement and sale of bonds; when noncompliance not to invalidate bonds.
31. State or federal aid.

32. No fees allowed officers.

33. Levy of tax for interest on bonds ; misappropriation punished.
34. Levy of special road tax.

35. Emergency fund or bonds provided for; limit.

36. Fund for maintenance of roads.
37. Depository for road funds.
38. Other funds deposited.

39. Monthly statements by depositories.

Part 2. County Road Commission and Road Management.
40. Appointment of a county road commission.
41. Extension of jurisdiction of commission.
42. Corporate powers; use of road funds.
43. Duties and powers of county road commission.
44. Organization of road commissions ; compensation of commissioners.
45. Vacancies filled.

46. Continuation of existing road management.
47. Road engineer to keep books and accounts.
48. Assessment of damages and benefits.

49. Entry on land for material ; obstruction of drains or ditches.

50. Cutting timber shading roads.
51. Claims for timber or material.
52. Widths, alignment and grade of highway.
53. Deposit of money ; transfer of equipment.
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54. County-line roads.

55. Construction by one county of county-line roads.

56. Extension of worli to adjoining counties.

57. Work by county commission in municipalities.

58. Free labor required on roads.

59. Prisoners on roads.

60. Road statistics.

61. Guard railings.

Part 3. Road Tufititvtes.

62. Road institutes.

Part /f. Road Districts.

63. Creation of road districts.

64. Special road districts ; apportionment of assessment.
65. Petition for improvement of adjoining roads.

66. Procedure upon petition for special road district, or road improvement.
67. Local road districts constituted : apportionment of assessments.
68. Report of engineer : creation of district.

69. Work undertaken.
70. Apportionment of expense ; assessment roll ; etc.

71. Maintenance.
72. Methods of payment and collection of assessments.
73. Payment by bonds or warrants.
74. Issuance of bonds of district ; payable from general fund.
75. Notice of issuance of bonds

;
payment of assessment.

Part 5. Definition of Terms.
76. Definition of terms.

Art. .3. Township Road Bonds and Road Commissions.

77. Road bonds by townships authorized ; bond limit.

78. Election to determine issuance ; returns of election : issue and sale of bonds.
79. Tax for interest and sinking fund.
80. Record of bonds

;
proceedings and elections.

81. Investment of excess fund from tax ; provision as to redemption ; required state-
ments in bonds ; advertisement of sale.

82. Separate accounts of funds; bond of treasurer.

83. Corporate powers of and judgments against commissioners.
84. Orders on funds ; direction of expenditures.
85. Use of proceeds of bonds ; working convicts.

86. Appointment of township road commissioners.
87. Incorporation of commission ; use of funds.
88. Duties and powers of commission.
89. Organization ; drafts for money

; pay of commissioners.
90. When governor to appoint commissioners ; vacancies.
91. Township road engineer ; duties ; compensation ; assistance from state ; books and

accounts.
92. Entry on lands ; damages ; excess of benefits a lien on lands ; suits.

93. Entry on lands for material : drains or ditches ; obstruction of.

94. Presentation of and hearing on claims.

95. Deposits of proceeds of bonds.
96. Deposits of other road funds.
97. Monthly statements.
97a. Local acts not affected.

Aet. 4. Road Officials.

98. Public roads designated ; authority of supervisors and county commissioners.
99. Local : County commissioners to regulate roads and bridges.

100. Meetings of supervisors prescribed.
101. Supervisors appoint ovei'seers, designate workers and allot hands.
102. To have orders jippointing overseers served within thirty days; penalties.
10.'!. Supervisor's annual report to superior court.

104. Supervisors neglecting duties punished.
105. Overseers to report on state of road and work done ; result when delinquency

appears.
106. Overseers to report on collections and expenditures of money.
107. Officials of road district to report financial condition annually.

108. Overseer neglecting duties punished.
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Art. 5. Labou axd Regulation of Public Roads.

109. All able-bodied males to work on roads.
110. Exemption from duty to work.
111. Overseers summon to work ; notice, amount and conduct of work ; substitution

allowed.
112. Overseers allot tasks to workers.
113. Notice to work on road, how served
114. Penalty for failing to work roads.

115. Appropriation of dirt and timber for roads.

116. Compensation for dirt and timber taken for roads.

117. Width of roads.

118. Guide-posts at forks and crossings.

119. Overseers' duty as to signs at crossings.

120. High water marks at ford ; overseers liable.

121. Mile posts to be maintained ; overseers liable.

121a. Injuring signs and mile-posts misdemeanor.
. 122. Footways at streams, etc. ; ten years maintenance establishes right. •

123. Gates across highway may be allowed on petition.

124. Leaving gates open ;
penalty.

125. Fords across boundaries to be kept in order.

125a. Obstructing highways and roads misdemeanor.
126. Obstructing highwaj's by dirt or water ; liability.

127. Obstructing highway drains misdemeanor.
128. Traction engines may use roads.
129. Injuring roads by hauling logs ; damage and penalty.

130. Local : Settlement of damages from hauling logs in certain counties.

Art. 6. Establishment, Alteration, and Discontinuance of Public Roads.

131. County commissioners to establish or discontinue ; no more than five jurors
required.

132. Petition for public roads or ferry; contents; notice required.
133. Public road laid out by three freeholders under oath ; damages assessed a county

charge.
134. Appeal from commissioners to court ; bond ; trial de novo.
135. Petition for discontinuance ; condition for maintenance of new road ; duties of

commissioners ; when old road closed.

136. How landowner may change location on his own land.

Art. 7. Bridges.

137. Erection and maintenance of public bridges ; county line bridges.
138. Bonds for bridges ; terms and denomination ; no sale below par.
139. Special tax to provide for bonds.
140. Record of bonds.
141. Investment of excess funds from tax ; provisions as to redemption ; conditions

expressed on bond.
142. Exercise of power, where county commissioners superseded.
143. Statutes under which bridge bonds may issue.

144. Duty as to bridge of millowners on, or persons ditching or enlarging ditches
across, highways.

145. Liability for failure to maintain bridges
; penalty and damages.

146. Railroad and turnpike companies to maintain bridges wliich they make necessary
147. Counties to provide draws for vessels.

148. Owner of bridge to provide draw on notice.

149. Railroad and turnpike companies to provide draws.
150. Solicitor to prosecute for injury to bridge.
151. County liable on commissioners' contracts as to bridges.
152. Expenses of bridges borne by counties.
153. Fastening vessels to bridges misdemeanor.
153a. Fast driving over bridges misdemeanor.

Art. 8. Ferries and Toll Bridges.

154. Commissioners may establish toll bridges.
155. Condemnation of ferry sites.

156. Commissioners to regulate ferriage.

157. Owner of ferry may substitute toll bridge.



KOADS AND HIGHWAYS Ch. 69

158. Owners of tdU bi-idses and ferries to give bond; actions on bond.
159. Right of action of person detained at ferry.

160. Penalty on unauthorized ferry.

Art. 9. Convict Labok on Roads.

161. Application for convicts.

162. Duty of directors of state prison.

163. Compensation paid to state; how expenses divided.
164. Certain existing contracts not affected.

165. Convicts on state farm to be reserved.

Art. 10. Cartways. Church Roads and the Like.

166. Road superA'isors establish or discontinue cartways ; number of jurors ; appeal.
167. Cartways and tramways laid out; procedure; cartways to be open to the public;

appeal.
168. Discontinuance of cartways, etc. ; gates and stock guards : duration of right.

169. Church roads laid out on petition ; procedure.

Art. 1. State Highway Co.mmissiox

1. State highway commission established. A state highway commission is

hereby established, whose duties it shall be to assist the counties in developing

a state and county system of highways as set forth more specifically hereinafter.

1915, c. 113, s. 1.

2. How commission constituted. The state highway commission shall con-

sist of the governor, three citizens of the state of North Carolina to be appointed

by the governor, one from the eastern, one from the central, and one from the

western portion of the state (one of whom shall be a member of the minority

political party) the state geologist, a professor of civil engineering of the Uni-

versity of North Carolina, and a professor of the North Carolina State College of

Agriculture and Engineering, said professors to be designated by the governor.

The members of the commission shall be appointed and serve for four years and
until their successors are appointed. The members of the commission shall, when
employed in any manner reqtiired of them under this act, receive their actual

expenses.

1915. c. 113. s. 2.

3. Governor to fill vacancies. The governor shall fill all vacancies in the

commission caused by death or otherwise and he shall have the power to remove

any member for due cause.

1915, c. 113. s. 3.

4. Offices and expenses of commission. The proper state authorities shall

furnish and ]>i'ovide suitable offices for the state highway commission in the

city of Raleigh, and shall provide it with the necessary office supplies, fixtures

and stationery.

191.5, c. 113, s. 5.

5. Assistants and clerks. The state highway commission may employ such

assistants and clerks as in its opinion the needs of the state demand. The sal-

aries paid such assistants and clerks shall be determined by the state highway

commission.

1915, c. 113, s. 6.
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6. State highway engineer; term. The commission shall appoint a civil

engineer well versed in the science of road building and maintenance, who shall

be the state highway engineer, whose compensation shall be fixed by the state

highway commission. The term of office of the state highway engineer shall

be six years from the date of his appointment unless removed from office for

due cause by the highway commission.

1915. C-. 11.3. .s. 4.

7. Duties of highway engineer. Upon the written request of the road offi-

cials of any county desiring to avail themselves of the services of the highway
engineer on the terms of this act, for advice in regard to the improvement of'

any bridge, road, roads or section thereof, the highway engineer shall survey or

have surveyed such bridge, road, roads, or sections of road, and shall prepare,

or have prepared, such maps, profiles, plans and specifications as are necessary

in his judgment to determine the cost of the proper improvement of such bridge,

road, roads, or sections of road; and these, together with the estimated cost,

shall be presented to the board of county commissioners or other officials in

authority, who made the request for such information, at their next regular meet-

ing held after the completion of such surveys and estimates. If such bridge,

road, roads, or section of road shall thereafter be built by the county officials

it shall be constructed according to the plans and specifications as furnished by
the highway engineer. In the event that the construction work on any such

bridge, road, roads, or section of road is not started within twelve months after

the highway engineer makes his report to the county officials, the county offi-

cials shall, and are hereby directed to, reimburse the state highway commission

for the expense incurred by its office in obtaining the information furnished the

eounty officials. Should, however, the construction be taken up at a later date, the

highway engineer, when he takes charge of the actual construction shall return

said amount to the county officials. The highway engineer, or his duly author-

ized assistants, shall have entire charge of the location, construction, and main-

tenance of all roads, bridges, etc., constructed under this section. The state

highway engineer shall keep an accurate record of all costs and expenditures of

his office. He shall supply technical information regarding roads to any citizen

or officer in the state, and shall; from time to time, publish for public use such

information as will be generally useful for road improvements. Such publica-

tions and his biennial report to the legislature shall be printed at the expense

of the state, as other public documents.

1915. c. U?,. s. 7.

8. State highway system. The state highway engineer shall from time to

time make surveys, prepare plans, profiles, specifications, and estimates of the

cost of a system of highways connecting by the most direct and practical route

all the county seats and principal cities of the state. He shall make a detailed

report to the state highway commission of the mileage and cost in each county.

He shall state the type of road suitable for each section. He shall give the

average number and class of teams which each section of road is at present

accommodating and the probable increase in traffic which would follow improve-

ments as recommended by him.

1915. c. 113, s. 8. •
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9. Location of road. In the location of roads provided for in the two pre-

ceding sections, the highway engineer shall so locate them as to serve the needs

of the people in the immediate section in so far as this would not conflict with

such roads being links in the system of highways provided for in the preceding

section.

1915. c. 113. s. 9.

10. State highway engineer to consult commission. The state highway engi-

neer may call into consultation, for any engineering problem confronting him,

the state highway commission.

1915, c. 113, s. 10.

11. When commission may meet in counties. The state highway commission

shall upon written request of the county commissioners of any county, call an

open meeting to be lield at the office of the county commissioners within such

county, for the purpose of affording instruction relative to matters pertaining to

road and bridge construction, maintenance and repairs. Such meeting shall be

conducted by the state highway engineer or one of his assistants designated for

the purpose by the state highway engineer. Upon receipt of the notice of the date

of such meeting from the state highway commission the county commissioners

shall call such meeting on the date set by the state highway commission, and shall

be present themselves and notify the county engineer, the commissioners of each

township and the superintendent of each road district within the county to be

present at such meetings, in person. Each of the county, township and road

district officials above mentioned shall be paid the regular per diem allowance;

in the usual manner, for the actual time in attendance at such meetings. The

members of the commission when employed in any manner required of them
under this act shall receive their actual expenses.

1915. c. 113. s. 11.

12. Cooperation with federal government and other states. It shall also be

the duty of the state highway commission, where possible, to cooperate with the

state highway commissions of other states and with the federal government in

the correlation of roads so as to form a system of inter-county, inter-state and

national highways. i

1915, e. 113, s. 12,

13. Appropriation. The sum of ten thousand dollars annually or so much
thereof as may be necessary, is hereby appropriated out of moneys in the state

treasury not otherwise appropriated for the purpose of carrying out the provi-

sions of this act.

1915. 0. 113, s. 13.

14. Report of expenditures. The state highway commission shall on the first

day of January and the first day of July of each year, make an itemized state-

ment to the governor showing specifically for what purpose and how the moneys

appropriated under this act were expended.

1915. c. 113, s. 14.

15. Cooperation with federal government under Federal Aid Road Act. The

state of North Carolina, through its gen'eral assembly, hereby assents to tlie

954
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provisions of the act of congress known as the Federal Aid Road Act, approved

July eleventh, nineteen hiindred and sixteen, entitled "An act to provide that

the United States shall aid the states in the construction of rural post roads, and
for other purposes," (Thirty-ninth United States Statutes at Large, p. 355) ;

and the state highway commission of North Carolina is hereby vested with power

and authority on behalf of the state of North Carolina to cooperate with the sec-

retary of agriculture of the United States of America in the construction and
maintenance of roads as defined and determined by said Federal Aid Road Act

of congress. The state highway commission is hereby authorized to enter into

all contracts and agreements with the United States government relating to the

construction and maintenance of rural post roads under the provisions of said

act of congress ; and is authorized to receive and disburse such funds as the state

may be entitled to receive from the federal government under the provisions of

the said Federal Aid Road Act, and is authorized to receive and disburse such

funds as may be appropriated by counties, individuals, or other sources for co-

operative road work in this state.

1917, c. 22, s. 1.

Art. 2. General Highway J>aw ; Local Road Commission;
Bonds and Taxes

Fart 1. Bond Issues, Special Taxes and Funds

16. County issue of road bonds; petition and election; approved by state

commission; bond limit. Bonds may and sliall be issued by the board of county

commissioners of any county for the purpose of laying out and opening, altering,

or improving the public roads and bridges of county under the conditions and
provisions hereinafter provided. The board of county commissioners of any
county, upon the petition of one hundred freeholders of the county petitioning

for an election for a bond issue, shall make an order providing for holding an
election at the next election of county officers, or at any time not less than thirty

days from the date of such order, which shall be designated therein, to open the

polls and take the sense of the qualified voters of the county on the question of

whether the board of county commissioners of such county shall issue bonds for

such purpose : The petition must include the amount of bonds it is proposed to

issue and the approximate number of miles of road that it is proposed to improve
by such bond issue. No election shall be held until the board of county commis-
sioners has been notified by the state highway commission in writing that the

amount of bonds proposed to be issued will be sufficient to construct or reconstruct,

alter or improve approximately the number of miles of road proposed to be im-

proved, reconstructed, or altered, as set out in the petition. The maximum amount
of bonds issued under this article in such county, together with all the bonds pre-

viously issued and remaining unpaid by such county, shall in no case exceed an
amount equal to ten per cent of the total assessed valuation of the county.

1917, c. 284, s. 1.

17. Powers vested in road commission. Whenever it is stated in the petition

to the board of county commissioners praying for a bond issue for road work,

as is authorized in the preceding section, that the bonds thus authorized shall be

issued and sold by the county road commission hereinafter created by this act.
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or the existing road commission of the county in which the petition for road
bonds is made, then the said county road commission or other road commission
or board having charge of the road work in said county is hereby vested with all

the power, rights, and authority now vested'in the board of county commissioners

of said county for issuing and selling the road bonds, as authorized in the peti-

tion, and said county road commission or other commission or board having
charge of the road work in the county shall proceed to issue and sell bonds called

for in the petition as hereinafter provided.

1!)17. c. 284, s. 2.

18. Apportionment by townships of funds from bond sale. Whenever it is

stated in the petition to the board of county commissioners praying for a bond
issue for road work, that the funds derived from the sale of such bonds shall be

expended by the county road commission or other commission or board having
charge of the road work of said county in the various townships composing the

county, in i^roportion to the assessed tax valuation of each township, then when-
ever bonds are issued by the board of county commissioners or county road com-

mission, as provided, the county road commission shall apportion the funds

arising from the sale of said bonds and use same in the several townships of the

county issuing said bonds, as nearly as may be in proportion to the assessed tax

valuation of said township, the intention being that each township shall receive

and have expended on roads within its borders, or on roads built for its benefit,

a fair and equitable proportion of the money arising from the bond issue author-

ized by this act. The purchasers of said bonds shall not be required to see to

the application of such funds.

1917. c. 284, s. 3.

19. Special road tax; petition and election; tax limit; approval of state com-

mission. The board of county commissioners of any county, upon the petition

of one hundred freeholders of said county petitioning the board of county com-

missioners to levy a special road tax for carrying on the road work of said

county, shall make an order requiring an election to be held at the time of elec-

tion of county officers, or at any other time not less than thirty days from the

date of such order, which shall be designated therein, to open the polls and take

the sense of the qualified voters of the county on the question whether the board

of county commissioners shall levy a tax for such purpose. The petition for such

election must state the maximum rate for which such special road tax is to be

levied, which rate shall not exceed fifty cents on the hundred dollars worth of

property according to the last tax list,, and one dollar and fifty cents on the

poll, observing at all times the constitutional equation; and Provided, the peti-

tion also states approximately the number of miles of road to be improved by such

special road tax and the length of time for which such special road tax shall be

levied. The board of county commissioners, before calling such election, must

be notified by the state highway commission in writing that the amount of

money to be raised annually by the special road tax proposed will be sufficient

to maintain and operate with economy a construction force suitable for the work

proposed or will be sufficient to secure for the county reasonable contract prices

for the work to be done, and that within the time named and for the amount
thus to be raised the approximate number of miles of road can be built that is

named in the petition.

1917, c. 284, s. 4. 956
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20. When bond issues by townships authorized. At the end of three months

after the seventh of March, nineteen hundred and seventeen, in any county that

has not taken advantage of the provisions of this article and issued bonds as pro-

vided in section 16 of this chapter, or levied a special tax as provided in the pre-

ceding section, then any township may proceed to take advantage of the provi-

sions hereinafter set forth.

1917. c. 284, s. 5.

21. Petition from township; election; approval of commission; bond limit.

The board of county commissioners of any county, upon the petition of twenty-

five freeholders of said township of said county for a bond issue for the con-

struction or reconstruction of the public roads and bridges of said township,

shall make an order providing for holding an election at the next election of

county officers, or at any other time not less than thirty days from the date of
,

such order, which shall be designated therein, to open the polls and take the sense

of the qualified voters of the township on the question of whether the board of

county commissioners of such county shall issue bonds for such township for the

purpose stated in the petition. The petition must state the amount of bonds it

is proposed to issue and the approximate number of miles of road that it is pro-

posed to improve by such bond issue. No election shall be held until the board

of county commissioners has been notified by the state highway commission in

writing that the amount of bonds proposed to be issued will be sufficient to con-

struct or reconstruct, alter or improve, approximately the number of miles of

road proposed to be constructed, reconstructed, or altered as set out in the peti-

tion. The maximum amount of bonds issued under this article in such township,

together with all other bonds previously issued, including any county bonds for

which the township valuation is liable and remaining unpaid for such township,

shall not in any case exceed an amount equal to ten per cent of the total assessed

valuation of the township.

1917, c. 284, s. 6.

22. Special road tax for townships; tax-limit; approval of commission. The
board of county commissioners of any county, upon tlie petition of twenty-five

freeholders of any township of any county petitioning the board of county com-
missioners to levy a special road tax for carrying on the road work of the town-

ship, shall make an order requiring an election to be held at the next election of

county officers or at any other time not less than thirty days from the date of

such order, which shall be designated therein, to open the polls and take the

sense of the qualified voters of the township on the question whether the board
of county commissioners shall levy a tax for such purposes. The petition for

such election must state the maximum rate for which such special road tax is to

be levied, which rate shall not exceed fifty cents on the one hundred dollars

worth of property, according to the last tax list, and one dollar and fifty cents

on the poll, observing at all times the constitutional equation. The petition

must also state approximately the number of miles of road to be improved by
said special road tax and the length of time for which such special road tax shall

be levied. The board of county commissioners, before calling such election,

must be notified by the state highway commission, in writing, that the amount of

money to be raised annually by the special road tax proposed wall be sufficient
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to maintain and operate with economy a constriiction force suitable for the

worl?: proposed, or will be sufficient to secure for the county reasonable contract

prices for the work to be done, and that within the time named, and for the

amount thus to be raised, the approximate number of miles of road can be built

that is named in this petition.

1917. c. 2S4, s. 7.

23. Bond issues in counties having township bond issues. The board of

county commissioners of any county in which township bonds have been issued

and sold for the construction of roads shall, upon petition of one hundred free-

holders of said county petitioning for an election for a bond issue for road con-

struction, make an order providing for holding an election at the next election

of county officers or at any other time not less than thirty days from the date

of such order, which shall be designated therein, to open the polls and take the

sense of the qualified voters of the county on the question of whether the board

of county^ commissioners of such county shall issue bonds for the purpose of pro-

viding funds for taking over the township bonds already issued for road pur-

poses and of providing an additional amount with which to consiruct additional

roads in such county. Such petition must state the amount of bonds which it

is proposed to issue in excess of the amount required to cover the township bond
issue, and also the approximate number of miles that it is proposed to improve

by such bond issue. No election shall be held until the board of county commis-

sioners has been notified by the state highway commission in writing that the

amount of bonds proposed to be issued for road construction work will be suffi-

cient to construct, reconstruct, or alter approximately the number of miles of

road proposed to be improved by said bond issue. The maximum amount of

bonds issued under this article in such county, together with all the bonds pre-

viously issued and remaining unpaid by such county, shall in no case exceed an

amount equal to ten per cent of the totj^l assessed valuation of the county. The
township in which the bonds have been issued and which are taken over by the

county shall not be subject to any additional tax on account of the county bonds

issued to refund or buy in said township bonds, but shall be liable for its pro

rata portion of the county bonds.

1917. c. 2,S4. s. S.

24. Bonds and taxes by road districts. AVherever there has been established

in any county or counties of this state a road district, composed of one or more
townships in one or more counties, or parts of one or more townships in one or

more counties, such road district is herewith granted the same rights and privi-

leges in regard to the issuing of bonds or levying of special road tax as is given

to townships iinder the provisions of this article.

1917. e. 284, s* 9.

25. Petition and election for county road commission. Upon the petition of

one hundred freeholders of any county petitioning for the creation of a county

road commission, the board of county commissioners of said county shall make
an order providing for holding an election at the next election of county offi-

cers or at any other time not less than thirty days from the date of said order,

which shall be designated therein, to open the polls and take the sense of the

qualified voters of the county on the question of whether there shall be created

958
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in said county a county road commission. In the event that the majority of

votes cast shall be for the creation of a county road commission at any election

herein provided for, after the result has been declared and recorded as herein

provided for there shall be and there is herewith created in said county a county

road commission as provided hereinafter.

1917, c. 284, s. 10.

26. Qualified voters defined; law governing elections; registration; ballots;

returns. The qualified voters at any special election lield under the provisions

of this article, until otherwise provided by general law, shall be those qualified

to vote at the preceding regular November election and those who may have

become of age and qualified since the preceding regular November election,

except those who by commission of crimes or by removal from the district

or county or for other legal causes have disqualified themselves to vote. Any
election held under the provisions of this article shall be conducted in the same
manner as is now or may hereafter be prescribed by law for holding elections

for the members of the general assembly, except as herein provided. The said

board of county commissioners shall appoint the registrars of election, the judges

or inspectors, and any other election officers, and registration and challenge of

voters shall be conducted in the same manner as is now or may hereafter be

provided for the election of members of the general .assembly ; and said county

commissioners may or may not order a new registration for any or all of said

elections.

At any special election held under the provisions of this article for a bond
issue, the ballots tendered and cast by the voters shall have written or printed

upon them '

' For road bond issue " or " Against road bond issue,
'

' and all electors

who favor the issuing of said bonds shall vote a ballot written or printed thereon
*

' For road bond issue,
'

' and those opposed to the issuing of tlie bonds shall vote

a ballot written or printed thereon '

' Against road bond issue
'

'
; and at any special

election held under the provisions of this article, providing for a special road tax,

the ballots tendered and cast by the voters shall have written or printed upon
them '

' For special road tax " or " Against special road tax,
'

' and all electors who
favor the levying of said special road tax shall vote a ballot written or printed

thereon "For special road tax" and those opposed to levying the special road

tax shall vote a ballot written or printed thereon "Against special road tax";
and at any special election held under the provisions of this article, providing

for the creation of a county road commission, the ballots tendered and cast by
the voters shall have written or printed upon them "For county road commis-
sion " or " Against county road commission '

'
; and all electors who favor the

creating of a county road commission shall vote a ballot written or printed

thereon "For county road commission," and those opposed to creating a county

road commission shall vote a ballot written or printed thereon "Against county

road commission.

The vote shall be counted at the close of the polls and returned to the board of

county commissioners or clerk of the board on the Thursday next following the

election, and the board shall tabulate and declare the result of the election not

later than its next regular meeting following the return of the vote of the elec-

tion, all of which shall be recorded in the minutes of the board of county com-
missioners, and no other recording and declaring of the result of the election shall

959
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be necessary. The result of the vote shall be counted, declared, and reported to

the board of county commissioners as prescribed by law in the election of the

members of the general assembly.

1917, c. 284, s. 11.

27. When bonds to be issued. In the event that the majority of the votes

cast shall be "For road bond issue" at any election herein provided for, after

the result has been declared and recorded as aforesaid, the board of county com-
missioners or county road commission, as authorized, of the county- at its next

regular meeting shall proceed to carry out the wishes of the voters as expressed at

such election, as hereinafter provided in this article.

1917. c. 2,S4. s. 12.

28. Levy of special road tax. In the event that the majority of the votes cast

shall be "For special road tax" at any election herein provided for, after the

result has been declared and recorded as aforesaid the board of county commis-

sioners of the county at its next regular meeting shall proceed to carry out the

wishes of the voters as expressed at such election as herinafter provided for in

this article.

1917. e. 284, s. 13.

29. County road commission created. In the event that the majority of the

votes cast shall be "For county road commission" at any election herein pro-

vided for, after the result has been declared and recorded as aforesaid the board

of county commissioners at its next regular meeting shall proceed to carry out

the wishes of the voters as expressed at such election as hereinafter provided for

in this article.

1917, c. 284. s. 14.

30. Advertisement and sale of bonds; when noncompliance not to invalidate

bonds. The board of county commissioners, or county road commission, or other

commission of any county which is authorized to issue county, township, or road

district bonds under the provisions of this article, shall then proceed with the

least possible delay to issue such bonds in such denominations and of such class

and for such term as may be deemed best by said board of county commissioners

or other said commission. In making sale of the bonds authorized by this act,

advertisement of same shall be made in a recognized financial paper of the

country, or a newspaper of state-wide circulation, as well as in a local paper, for

at least thirty days prior to receiving of bids by the board of county commis-

sioners or county road commission. The advertisement shall state the date,

the time and the place for the opening of bids, and the advertisement shall also

state that all bids must be accompanied by certified check properly vouched for

by a local bank, if any, of the county in which sale is to be consummated and for

which bonds are issued; but if there is no bank in said county, then by any

solvent bank in a neighboring county, and the amount of said check to be

determined by the board of county commissioners or county road commission of

the county proposing to issue the bonds. The state highway commission must be

notified by the board of coimty commissioners or county road commission of the

date, place, and time of sale of bonds authorized to be sold under this act, in

order that the state highway commission, if it so desires, may have a representa-

960



30 ROADS AND HIGHWAYS—Akt. 2 Ch. 09

tive present who shall act in an advisory capacity with the board of county com-

missioners in the sale of the bonds. The noncompliance with the conditions

herein required shall not be constrvied to invalidate the bonds issued which may
have passed into the hands of innocent purchasers for value and without notice.

No bonds shall be sold for less than their par value.

1917, c. 284, s. 1.0.

31. State or federal aid. If any act shall be passed at this or any subsequent

session of the general assembly authorizing the state to loan money to the coun-

ties to aid in the building or improving of public roads, taking county bonds as

collateral for said loan, or if any provisions shall be made for the federal gov-

ernment to loan money to the county for the purpose as stated above, then the

board of county commissioners or county road commission is hei'eby authorized

and empowered to avail themselves of the privileges and benefits of any such act.

1917, c. 284, s. 16.

32. No fees allowed officers. In selling the bonds and in handling the funds

derived from the sale of the bonds, and in turning same over to the bank or banks

of the county hereinafter authorized to be the depository of such funds, the

board of county commissioners, the county road commission, or the treasurer of

the county shall not be allowed any fees for handling such funds.

1917. c. 2.S4, s. 17.

33. Levy of tax for interest on bonds; misappropriation punished. When
any bonds are issued under the provisions of this article, the board of county

commissioners shall levy annually the first Monday in May, or at such time as

county taxes are levied, a special tax for the county, township, or road district,

of such an amount on the one hundred dollars of property and on the poll as

will provide a sufficient sum with which to pay the interest due on the bonds

issued and pay whatever part of the principal of the bond issue may become due

that year, and also to set aside the amount necessary to provide an adequate sink-

ing fund with which to redeem or buy in the bonds. The taxes so levied shall

be collected as other taxes and shall be kept as a separate fund, to be applied for

the purposes as stated above, and it shall be a misdemeanor for the members of

the board of county commissioners to use such fund for any other purpose.

1917. c. 2S4, s. IS.

34. Levy of special road tax. The board of county commissioners of any
county which is authorized to levy a special road tax for county, township, or

road district road work under the provisions of this article shall, beginning with

the first Monday in May after the election authorizing such levy, proceed to levy

each year, on the first Monday in May or at such time as county taxes are levied,

the special road tax authorized by the election and for the number of years stated

in the petition calling for the election.

1917, c. 2S4. s. 19.

35. Emergency fund or bonds provided for; limit. Wherever in any county,

township, or road district a condition exists in connection with the location, con-

struction, reconstruction, maintenance, or repair of the roads of said county or

township or road district such that in the judgment of the county road commis-
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sion or any other similar road commission or board having charge of the roads

and bridges of the county, township, or road district, the fund available for such

condition is insufficient for the work demanded, then, on application of the county

road commission or any other similar road commission or board of the coiinty,

township, or road district, the board of county commissioners shall appropriate

from the general fund of the county, or shall issue short time notes or bonds in

sufificient amount for the work required. The amounts of such fund or bonds

issued shall not in any one year exceed one per cent of the taxable valuation,

both real and personal, of the county, township, or road district.

1917, c. -2^4. s. 20.

36. Fund for maintenance of roads. Whenever the board of county commis
sioners or county road commission of any county under the provisions of this

article has issued and sold bonds or has levied a special road tax, it shall levy an

additional special maintenance tax sufficient to raise an amount equal to not less

than one or more than four per cent of the par value of said bonds issued for the

road work of the county, township, or road district, or the amount that has been

raised by the said special road tax, to be iised for the purpose of maintaining the

roads built through the expenditure of the funds raised from such bond issue or

from such special road tax. The money thus raised shall be deposited by the

sheriff to the credit of the county road commission hereinafter provided for in

said bank or banks authorized to receive funds under the provisions of this

article. This money shall be deposited as a maintenance fund, to be expended

only for the maintenance of the roads constructed under the authority of this

article.

1917. c. 284. s. 21.

37. Depository for road funds. All moneys derived from the sale of bonds

authorized and sold under the provisions of this article or from the levy of the

special road tax authorized under the provisions of this article shall be deposited

by the board of county commissioners in such solvent bank or banks, if any, of

said county, or if there is no bank in said county, then in any solvent bank in a

neighboring county as will pay the highest rate of interest on daily balances as

may be determined by the board of county commissioners; said moneys to be

deposited in said bank or banks to the credit of the county road commission here-

inafter provided for, and to be drawn upon by said commission as hereinafter

directed.

1917. c. 284, s. 22.

38. Other funds deposited. Any other moneys, in whatever way collected

or appropriated, which are designed to be used for the constructon or mainte-

nance of the roads of any county, township, or road district in which bonds for

road work within such county, township, or road district have been issued and

sold or in which special road tax for road improvement has been levied under the

provisions of this article, shall be deposited in the same bank or banks as hereto-

fore provided in which the moneys obtained from the bond issue or special road

tax are deposited, and these moneys shall be deposited to the credit of the county

road commission hereinafter provided for, and shall be drawn upon by said com-

mission as hereinafter directed.

1917. c. 2S4. s. -2?,.
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39. Monthly statements by depositories. The bank or banks in which the said

road moneys designated in this article are deposited shall prepare monthly state-

ments showing the amounts paid, to whom paid, and for what purposes, and sub-

mit same to the said county road commission, and the said road commission shall

have said monthly statement posted at the courthouse door of such county.

1917. c. 284. s. 24.

Part 2. County Road ('o))i)nissioii (tnd Road Alanafiemenf

40. Appointment of a county road commission. Whenever a bond issue or

a levy of a special road tax or the appointment of a county road commission is

authorized as hereinbefore provided in this article, there shall be and there is

herewith created in such county, except as hereinafter provided, a county road

commission to be composed of three members, one of whom shall be at all times

a member of the minority political party of the county, and who shall be

appointed by the board of coiinty commissioners. In making the first appoint-

ments one member shall be appointed for two years, one for four years, and one

for six years; and thereafter the appointment shall be for six years. Nothing

in this law shall be so construed as to prevent the reappointment of a member
of this commission at the expiration of his term. Each member of the county

road commission shall take and subscribe an oath before the clerk of the court

of his county for the faithful performance of his duties as a member of the said

commission : Provided, however, that when in any petition authorized by this act

it is stated that the board of county commissioners or road commission or board

already existing in such county shall have charge of the road work of such

county, township, or road district, then the board of county commissioners shall

not appoint a new county road commission as set forth in this section, but the said

commission or board mentioned in the said petition shall become the county road

commission for carrying out the purpose of this article.

. 1917. c. 2.84, s. 25.

41. Extension of jurisdiction of commission. Wherever a township or road

district has taken advantage of the provisions of this article, so that a county

commission has been created and appointed and has charge of the road work of

such township or road district, and there should be in the same county in which

such township or road district is located another or other townships which avail

themselves of the privileges of this article, there shall be no additional county

road commission appointed by the board of county commissioners as provided

for herein, but the county road commission already appointed shall have charge

of the road work in the additional township or townships or road district or dis-

tricts of said county that may come under the provisions of this article.

1917. c. 284, s. 26.

42. Corporate powers; use of road funds. The county road commission and
its successors in olSce be and they are hereby constituted a body corporate under
and by virtue of the laws of North Carolina and by this article under the name
and style of County Road Commission, and shall have all powers and authority

granted to corporations of like nature by the laws of North Carolina, and by that

name may sue and be sued, make contracts, acquire real and personal property

by gift or devise, hold, exchange, and sell the same, and exercise such other rights

96.3
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and privileges as are incident to other municipal corporations of like nature,

such as the condemnation of land for the construction, widening or changing

of any roads in the county, and such, other powers as are necessary to carry out

any and all the provisions of this article. The said county road commission shall

use the funds derived from the sale of bonds or by levy of special tax, or what-

ever way derived, as authorized by this article, to locate, construct, reconstruct,

surface, repair, improve, and maintain the public highways and bridges in the

county, township, or road district under their jurisdiction ; shall purchase such

materials and purchase and hold, or contract for the use of such tools, machinery,

implements, and teams as they may deem necessary for carrying on the road work
of said county or township, and perform such other duties as are hereinafter

provided for by this article.

1917, c. 2S4. s. 27.

43. Duties and powers of county road commissions. It shall be the duty of

the said county road commission to take charge of laying out, opening, altering,

maintaining, or discontinuing of any and all roads of said county, or of such

roads as may be stated in the petition, authorizing the issuing of bonds or of

levying special road tax or the formation of a county road commission, that are

now maintained or may be maintained by the county as public roads ; and it is

hereby vested with all powers, rights, and authority now vested in the board of

county commissioners and other commissions or boards or other road officials of

said county for the general supervision of such roads of said county, and for the

construction and repair thereof, by contract or otherwise, as may be deemed best

:

Provided, that if the bonds issued or the special road tax levied under the pro-

visions of this article applies only to a township or road district, then the duties

of the county road commission shall only apply to said township or road district.

1!»17. c. L'S4, s. 2S.

44. Organization of road commissions; compensation of commissioners. The
county road commission shall biennially from the date of its organization elect

a chairman and a secretary, who shall hold office for two years and until their

successors shall be elected and qualified. All moneys expended by said com-

mission shall be by draft upon the bank or banks which are depositories for the

said road fund, and said drafts shall be signed by the secretary and counteri-

signed by the chairman, and shall show upon their face the purpose for which

the money is expended. The members of the said county road commission shall

receive pay only when acting jointly as a road commission, and such compensa-

tion shall be the same as paid to the members of the board of county commis-

sioners of said county.

1017, c. 2.S4. s. 2!).

45. Vacancies filled. In case of any vacancy caused by death, resignation or

otherwise, of any member of the county road commission, such vacancy shall be

filled by the board of county commissioners for the unexpired term, as provided

above for regular appointments.

1!)17, c. 2.S4, s. ;!().

46. Continuation of existing road management. Those counties or town-

ships or road districts, coming under the provisions of this article, which already
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have a road commission, or other commission or board which lias charge of the

road work, or in which tlie board of connty commissioners have charge of the road

work, and desire to retain such commission or board to have charge of the road
work of said county, township, or road district, then such desire shall be stated

in the petition praying for a bond election or special road tax ; and if the bond
election or special road tax is passed, then said board of county commissioners,

or other board or commission stated in the petition, shall become the county road

commission for all the purposes of this article, and shall be required to perform
the duties that the county road commission created by this article is authorized to

perform ; if, however, no desire is stated in the petition praying for a bond elec-

tion or special road tax that an existing road commission or board or the board

of county commissioners shall retain charge of or have charge of the road work in

such county, township, or road district, then in that event the county road com-

mission authorized by this article shall be appointed by the board of county com-

missioners, and such appointment shall abolish the said county, township, or dis-

trict road commission or board ; but all the rights and authority conferred upon
such commission or board herewith abolished are hereby conferred upon the

county road conimission herein enacted.

1917. c. 284, s. .SI.

47. Road engineer to keep books and accounts. The county road commission is

authorized to employ an expert road engineer at such compensation as may be

fixed by said county road commission. The county road engineer, however

appointed, may request, at any time, the advice of the state highway engineer

in solving any problem that may arise, either technical, economical, or otherwise,

that may be deemed by him to be of benefit to the county, and such advice shall

be without any expense to the county or township. It shall be the duty of the

engineer of the county, township, or road district coming under the provisions

of this article to keep or have kept the necessary books and accounts showing in

detail the expenditure for all work done through money derived by bonds issued

or special road tax levied for road work in such county, township, or road district.

The engineer shall keep or have kept in suitable way a cost accounting system

showing the unit cost of various items entering into the construction of the roads,

showing when and where the various elements of cost entering into the said work
were used, giving the name of the road and the nearest station number to cul-

verts, bridges, etc. It shall be his duty to keep approximate yardage costs, and
approximate classification of the materials moved in all excavations made for

the purpose of building such roads.

1917. c. 2S4, s. ;i2.

48. Assessments of damages and benefits. In opening new highways, widen-

ing and straightening old roads and repairing same, the county road commission

created by this article, or any other road commission or board, or the board of

county commissioners, having charge of the road work in any county, township,

or road district, or the state highway commission, is hereby authorized through

its agents to enter iipon any land and locate and build such highways. If the

said commission or board and the owner or owners of said land cannot agree as to

the damages, if any, the said commission or board shall, after sixty days after

said highway is completed, cause to be summoned three disinterested freeholders

965
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of said county who shall go upon the land and assess the damages and benefits

under the general law as it now exists. Before entering upon lands as author-

ized by this section it shall be the duty of the said commission or board to serve

notice upon the owner or owners of said land, notifying them that the highway
is to be located upon said land under authority of this article. In assessing the

damages sustained by any landowner, the jury shall take into consideration the

special benefits, if any, accruing to the landowner, and in determinig such bene-

fits consideration shall be given to the benefits the landowner has derived from
the fact that any old road right of way has reverted back to said landowner by
reason of the relocation and construction of the new road; and if such benefits

shall exceed the damages, then the amount of such excess of benefits shall be

assessed against the landowner and shall constitute a lien upon the land adjoining

the road, and shall be collected by the sheriff in the same way as public taxes.

No suit shall be institiited by the landowner for damages on account of location

of the road under this article or the taking of timber or material until after

sixty days after the completion of the road across the lands of such landowner,

and no suit shall be brought by any landowner unless the same is commenced
within six months after the completion of the road by or across the lands of the

claimant. Either party may appeal to the superior court for the assessment of

damages and benefits, where the matter shall be heard by the court and jury de

novo. No cost shall be awarded against any county or township upon appeals

when the recovery awarded through such appeal is not more favorable to appel-

lant than the award of the referees.

1917, c. 284, s. 33.

49. Entry on land for material; obstruction of drains or ditches. The county

road commission created by this article, or any other road commission or board,

or the board of county commissioners, having charge of the road work in any
county, township, or road district, or the state liighway commission, is hereby

authorized through its agents to enter upon any land in said county, to cut and
carry away any timber except trees or groves on improved land planted or left

for shade or ornament, dig or cause to be dug and carry away any gravel, sand,

clay, dirt, or stone which may be necessary for the proper repair and construc-

tion of roads in said county, and make or cause to be made such drains or ditches

upon any land adjoining or lying near any road in said county that the said com-

mission or board may deem necessary for the better condition of the road ; and

the drains and ditches so made shall not be obstructed by the occupants of such

lands or any other person ; and any person obstructing such drains or ditches

shall be guilty of a misdemeanor. Before entering upon land as authorized by

this section, it shall be the duty of the said commission or board, through its

representatives, to serve notice upon the owner or owners of said land, notifying

them that certain material authorized to be taken by this section is required for

the road work.

1!)1T, c. l.'S4. s. 34.

50. Cutting timber shading roads. The county road commission or other

commission or board having charge of the road work in any county, township,

or road district, or the state higliway commission, through its agents is hereby

authorized to enter iipon any land adjoining or bordering on any county road
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and cut the trees on such land for a distance in width of not over thirty feet

from the edge of the right of way of said road ; but such cutting must be neces-

sary for the maintenance of the road, and trees or groves on improved land

planted or left for shade or ornament shall not be cut. Due compensation shall

be made for any damage sustained by the landowner, to be ascertained under

the rules and regulations provided in the second section preceding.

1917. c. 2S4, s. S.5.

51. Claims for timber or material. The owner of any land from which any
timber or other material has been removed may present to the authorities his

claim therefor in writing, and upon such presentment it shall be the duty of the

said authorities to set a day not later than thirty days thereafter for the pur-

pose of hearing and determining such claim. Upon the hearing and determina-

tion thereof, the claimant may appeal to the superior court of said county to

have his cause tried as in other civil cases.

1917. c. 2S4, s. 36.

52. "Width, alignment and grade of highways. The highways in any county,

township, or road district constructed or improved under this article shall have

a right of way of not less than forty feet, except where the road authorities or

state highway commission deem it impracticable to acquire such width, and in

such cases the width shall be as determined by said authorities. The alignment

of the road shall be as straight as practicable and with no grade over four and
one-half per cent, except as such grade is considered impracticable by the road

engineer.

1917. c. 284. s. :!7.

53. Deposit of money; transfer of equipment. Any moneys on hand in any
county treasury or in the hands of any county treasurer or in any township or

road district treasury, or in the hands of any township treasurer to the credit of

the road funds of such county or township or road district at the time the loca-

tion, construction, repair, and maintenance of the public roads in said county,

township, or road district comes under the provisions of this article, shall be

turned over to the bank or banks designated as the depository for the road fund
of said county or township or road district by the board of county commission-

ers, or other authorities having charge of such funds, and shall become part of

said road fund and shall be expended for the construction of the roads in said

county, township, or road district as provided in this article. Whenever the

construction of the roads of any county or township or road district comes under
the provisions of this article, any teams, material, machinery, tools, supplies, or

any property whatsoever belonging to the county or township or road district

shall be turned over to the county road commission herein provided for, to be

used by them for and in whatever way they deem best in constructing or improv-

ing the roads of said county or township or road district : Provided, that when
the bonds issued or special road tax levied only applies to a township or road

district then only such teams, materials, machinery, tools, supplies, or other

property as belong to said township or road district shall be turned over to the

county road commission.

1917, c. 284, s. .38.
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54. County-line roads. When the proper location of any public road is such

as to cause it to run along the dividing line between two counties or to traverse

first a part of one county and then a part of the other county, thus making the

road a
'

' county-line road,
'

' then a representative or representation of the county
road commission of each county, or, in case the county has no road commission,

then of the board of county commissioners, shall, together with representative

of the state highway commission, meet on the first AVednesday in March or as

soon thereafter as practicable of each year and determine the amount necessary

to maintain for the succeeding year the said "county-line road" in a proper
manner, and also determine the best method of expending such sum in the most
economical manner to accomplish the desired result ; and each county commis-
sion shall then provide from the road funds at its disposal an amount equal to

one-half of that previously determined as necessary to maintain said road in a

proper manner, and shall iise such sum in the maintenance of said road in such

manner as is determined by the representatives of said commissions. In case the

county commission desires and requests in writing that the state highway com-
mission supervise and take charge of the maintenance of said

'

' county-line road,
'

'

then the said sum provided for the maintenance of said road by the said county

commissions shall be placed by the said commissions at the disposal of the state

highway commission, to be used for the maintenance of the road.

1917. c. 2S1. s. .3!).

55. Construction by one county of county-line roads. When the survey for

the location of a road is completed and it is found that the road when con-

structed will follow the dividing line between two counties or traverse first a

part of one county and then a part of the other county, and thus making such

a road a "county-line road," and satisfactory arrangements cannot be made
between the road officials of the two interested counties for the construction of

said "county-line road," then the road officials of the county desiring the con-

struction of said road are hereby authorized to build said road, including that

portion wholly within the other county, and pay for same out of the road funds

of their county, and the road thus constructed shall become a public road of both

counties and shall be maintained as provided in the preceding section for
'

' county-line roads.
'

'

1917, c. 284, s. 40.

56. Extension of work to adjoining counties. When the county road com-

mission or any other commission or board that has charge of the road work of

any county has built a road to a county line of an adjoining county, which does

not contain any connecting road, or if such connecting road is one that is in

poor condition, and thus, there is a gap between the said county line to a good

road in the adjoining county, and satisfactory arrangements cannot be made
between the road officials of the two interested counties for the construction of

a road connecting the two roads mentioned above, then the county road com-

mission or other commission or board having charge of the road work of the

county desiring the construction of said road in order to make said connection,

and when necessary the board of county commissioners, are herewith authorized

to build said connecting road in the adjoining county and pay the cost of such

construction out of the road or other funds of tlie county desiring the construe-
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tion of said road, and the road thus constructed shall become a public road of the

county in which it is located; and shall be maintained by said county in which

it is located in a manner to be approved by the state highway commission.

1917, c. 284. s. 41.

57. Work by county commission in municipalities. The county road com-

mission provided for in this article, and any other commission or board having

in charge the road work in any county or township of said county, or in any

road district, is herewith authorized to expend a portion of the funds available

for road work in said county, township, or road district upon the public roads

of any incorporated town within said county, township, or road district having

a population, as shown by the latest available federal census, of less than twenty-

five hundred, and that portion of any street or road in an incorporated city or

town having a population of twenty-five hundred or more, along which the

houses average more than two hundred feet apart, whenever in their judgment
the construction of such road within said incorporated city or town is to the

interest of the county, township, or road district : Provided, that the board of

aldermen or other governing body of said city or town agrees that the county

road commission or other commission or board having charge of the road work
for the county, township, or road district, have full charge of the road work in

said city or town as authorized by tliis section.

1917, c. 284, s. 42.

58. Free labor required on roads. In those counties where the able-bodied

men are required to work a certain number of days on the public roads of the

county or township of such county, the labor of such men shall be under the

jurisdiction and supervision of the county road commission, and the men shall

be worked at such time and in such manner as said road commission may direct,

in conformity with the county or township law governing such labor, except in

so far as the following provisions amend such laws

—

1. All able-bodied men of any coimty or township that are subject to work
on the public roads of said county or township may be called out by the county

road commission to work on such roads any time during the year for three con-

secutive days until the required number of days are worked out and the work-

year shall begin with the first day of January.

2. No man shall be called upon for more days work than is prescribed in the

act authorizing such labor in said county or township.

3. Any able-bodied man required to work on the roads may, in lieu thereof,

pay to the chairman of the county road commission a sum equal to seventy-five

cents per day for the number of days he may be required to work ; and in such

case he shall be relieved from all labor on the roads.

4. Such sum is paid to the county road commission prior to the time he is

called upon to work the roads.

5. Any able-bodied man subject to work on the road who fails to report for

work at the time called upon by the county road commission, or refuses to work
as required by the county road commission, and has not paid to the county road

commission the required sum in lieu of such labor, unless prevented from report-

ing for such duty by illness or other cause beyond his control, shall be guilty of
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a misdemeanor, and upon conviction shall be fined not less than five dollars or

more than twenty-five dollars, or imprisoned not less than five or more than

ten days.

1017. c. 2S4. s. 4n.

59. Prisoners on roads. Am^ person in any county that has a county road

commission appointed under the provisions of this article, who shall be convicted

in any of the courts of said county, superior, justice's or mayor's courts, and
sentenced to work on the public roads, shall be assigned into the custody and
control of the county road commission by the board of county commissioners,

when said board is so requested by the county road commission. Said prisoners

while in the custody and under tlie control of the said county road commission

shall be employed on such road work as may be deemed best by the county road

commission, and the expense of maintaining and guarding said convicts while

so employed may be paid by the board of county commissioners out of the gen-

eral fund of the county upon vouchers approved by the chairman and secretary

of the county road commission. The county road commission shall have direct

supervision of the care, feeding, and clothing of said prisoners, and shall provide

tlie necessary sleeping quarters and camps necessary for the proper care of said

prisoners. All prisoners' camps shall be maintained in a sanitary manner
approved by the state board of health. The county road commission is also

authorized, in their care and working of convicts, to divide the prisoners into

classes or groups according to the character of the prisoner, and work any and all

such prisoners as they deem best without guards and without stripes. Prisoners

worked in this manner, without guards and stripes, shall be known as "honor
prisoners,

'

' and shall be entitled to receive a reduction of at least twenty-five per

cent and not more than fifty per cent of the time they are sentenced for satis-

factory work and good behavior.

1017. c. 284, s. 44.

60. Road statistics. As it is necessary for the state highwav commission to

know as accurately as possible the number of miles and type of construction of

the roads in each county in order to enable the state highway commission to

supply the secretary of agriculture of the United States with the information lie

desires in connection with the operation of the Federal Aid Road Act, and to

enable the state highway commission to carry on its work most efficiently and

effectively, the chairman of the county road commission, or the chairman of

whatever board or commission that has charge of the road work in such county

or township of each and all the counties and townships of the state, is herewitli

authorized and directed to furnisli to the state highway commission, upon blanks

to be provided by said state highway commission, the number of miles of eacli

type of road constructed, number of bonds issued, and amount of tax levied, and

such other information and statistics regarding the road work of the county or

township under his jurisdiction as tlie state higliway commission may deem
necessary.

1017. c. 2S4, s. 4").

61. Guard railings. The county road commission of any county, or wliat-

ever board has charge of the roads and road WQrk of any county or township or

070
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road district in said county, are herewith authorized and directed to provide

suitable means to insure the safety of the public traveling over the roads of such

county, township, or road district, by erecting, whenever it is considered neces-

sary, substantial railings, walls, or other suitable structures for this purpose.

If road officials of said county or township or road district fail to provide such

satisfactory measures of insuring the safety of those traveling the roads of such

county, township, or road district, then iipon petition of twenty freeholders of

the county, township, or road district who are frequent patrons of the road in

question, the said county road commission, or whatever commission or board has

charge of the road work of said county, township, or road district, shall, within

ten days after receipt of said petition, begin erecting such satisfactory railing,

wall, or other suitable striicture for this purpose : Provided, that if in the .judg-

ment of the county road commission, or whatever commission or board has charge

of the road work of said county, such railings, walls, or other suitable structures

are not needed, then they shall advise with the state highway commission,

and if such commission deems such railings, walls, or other suitable structure

necessary for the protection of the patrons of the said road, the county road

commission or other said commission or board shall erect such railings, walls, or

other suitable structures as called for in the petition.

1917. c. 284. s. 46.

Part 3. Bond Institutes

62. Road institutes. The members of the county road commission of any
county, or the members of whatever commission or board who have charge of

the road work in any county, township, or road district, are herewith authorized

to attend the road institute held annually at the University of North Carolina,

and the coiinty road commission of any county, or whatever commission or board

has charge of the road work in any county, township, or road district, are here-

with authorized to detail any and all persons employed by said county in con-

nection with the road work of said county, township, or road district to attend

said institute, when in their judgment such attendance will inure to the benefit of

the road work of said county, township, or road district ; and the said road com-
mission, or other commission or board, is herewith authorized to pay the expenses

of the members of said county road commission or board, and other persons

detailed to attend said road institute, out of the funds of the said county, town-
ship, or road district.

1917, c. 284. s. 47.

Fart k- Boud Districts

63. Creation of road districts. Whenever it is desired to create a road dis-

trict in any county, and provide funds for the location, construction, recon-

struction, or maintenance of roads within such district, such road district may be
created in the following manner : Upon petition of twenty-five freeholders living

within the area of a proposed road district, which petition shall give the bound-
aries of the proposed district, together with the amount of bonds it is desired

to issue for the district, or the amount of special tax it is desired to levy upon
the proposed district, and when said petition is presented to the board of county
commissioners it shall be the duty of the board of county commissioners of any
county, upon receipt of such petition, to provide for holding an election at the
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next election of county officers, or at any other time not less than thirty days

from the date of such order, which shall be designated therein, to open the polls

and take the sense of the qualified voters living within the boundaries of the

proposed road district on the question of whether the board of county commis-
sioners of said county in which the proposed road district is located shall issue

the bonds called for in the petition, or levy the special tax called for in the peti-

tion provided that there is included in the petition the approximate number of

miles of road it is proposed to improve by such bond issue or special tax ; but no
election shall be held until the board of county commissioners has been notified by
the state highway commission in writing that the amount of bonds proposed to

be issued or special road tax proposed to be levied will be sufficient to construct,

alter, or improve approximately the niimber of miles of road proposed to be

improved : Provided, that the approximate amount of bonds proposed to be

issued as called for in the petition, together with all bonds previously issued and
remaining unpaid by said county for which the property of the road district is

liable, shall in no case exceed an amount equal to ten per cent of the total

assessed valuation of the 'area included within the proposed road district.

In case the petition for a road district calls for an election, the board of

county commissioners shall proceed to call, hold, and report the election as here-

inbefore provided for in the election in townships ; and in case the result of the

election is in favor of road bond issue or special road tax, then the said board of

county commissioners shall declare the road district created, and proceed to carry

out the wishes of the people of the district in regard to the issuing of bonds or

the levying of special tax heretofore provided for townships or road districts.

1917. C-. 2,S4. s. 4S.

64. Special road district; apportionment of assessments. A county road

commission of any county, or whatever commission or board has charge of the

road work of any county, shall have authority and power as hereinafter pro-

vided to cause to be relocated, constructed, reconstructed, or improved any
public road of the county, or any part of such road, upon petition signed by the

owners of sixty per cent of the land area in each and every subdivision hereinaf-

ter provided for ; and the board of county commissioners are authorized and
directed as hereinafter provided to levy and cause to be collected an assessment

upon all lots, tracts, and parcels of land specially benefited by such improvement,

for paying two-thirds of the cost and expense thereof, as hereinafter provided,

which assessment shall become a first lien upon all property liable therefor prior

and superior to all other liens and encumbrances, and to provide for the payment
of such assessment either on the immediate payment plan or by installments, and

to issue local road district warrants or bonds for such installments.

1917. f. 284. s, 49.

65. Petition for improvement of adjoining roads. The owners of sixty per

cent of the land area in each and every subdivision hereafter provided for adjoin-

ing such county road or part thereof sought to be improved in any county in this

state may present to the county road commission or whatever commission or

board that has charge of the road work of any county, a petition setting forth

that the petitioners are such owners, and that they desire such road or part

thereof to be improved under the provisions of this article, the particular road
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or portion thereof sought to be improved, the kind and nature of the improve-

ment desired, and the mode of payment of the assessments to be levied for

defraying the cost and expenses of such improvement, and the maximum cost of

the proposed improvement.

1917, c. 284. s. r.(!.

66. Procedure upon petition for special road district, or road improvement.

Upon the presentation of a petition as provided in the two preceding sections,

the county road commission, or whatever commission or board has charge of the

road work of any county, shall forthwith proceed to carry out the wishes of the

petitioners: Provided, that before the" county road commission, or whatever com-

mission or board has charge of the road work of any county, shall act upon said

petition the register of deeds shall certify to the commission that the petition

represents at least sixty per cent of tlie land area in each and every subdivision

hereinafter provided for adjoining the county road proposed to be improved;

and that the county road commission, or whatever commission or board has

charge of the road work of any county, shall, through its engineer, examine and

survey and make plans and specifications and estimate of the cost of such con-

struction and improvement as is desired by the petitioners ; and if two-tliirds of

the estimated cost of such improvement is greater than the amount stated in

the petition, then the county road commission, or whatever commission or board

has charge of the road work of any county, shall reject such petition, except that

they are authorized to do the work petitioned for. The total assessment charged

against the property owners shall not be greater than the amount named in the

petition.

The engineer shall examine and determine the lands that will be specially

benefited by such improvement and which shoiild be included within the local

district to be assessed to defray the cost and expense of such improvement and to

prepare the estimate rolls as hereinafter provided; the engineer shall also

determine the cost of right of way, if any, for that portion of the road that it is

necessary to relocate. As soon as the engineer has completed his report he shall

present same to the county road commission, or whatever commission or board

that has charge of the road work of such county, at their next meeting.

1917, c. 2S4, 8. 51.

67. Local road districts constituted; apportionment of assessment. Such
local road districts shall be constituted and the boundaries thereof fixed as fol-

lows : The road or portion thereof to be improved, coterminous with the improve-

ment, shall be the central line through the district, and the bordering lands on

each side, and within a distance of half a mile from the margin of said road and
coterminous with the construction work or improvement, shall be included in and
constitute the body of the local road district, and shall be subject to assessment to

the extent above provided.

For the purpose of making an equitable apportionment of the assessment,

such local road district shall be divided longitudinally into three parts, as fol-

lows : All land on both sides of said road, or portion thereof, to be improved, and
within a distance of eight hundred and eighty feet from the margins thereof,

shall constitute the first subdivision ; all the land outside of the first subdivision

and within eight hundred and eighty feet from the exterior margins thereof

•
. 1)73
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shall constitute the second subdivision ; and all the land outside of said second

subdivision and within eight hundred and eighty feet from the exterior margins
thereof shall constitute the third subdivision. Bach separate tract or parcel of

land in said first subdivision shall be assessed and be subject to a charge for a

proportional part of forty-five per cent of not over two-thirds of the cost of the

construction work or improvement of said road, including said incidental ex-

penses, and it shall be subject to a lieu therefor until it shall be paid ; each sepa-

rate tract or parcel of land in said second subdivision shall be assessed and subject

to a charge for a proportional part of thirty-five per cent of not over two-thirds

of the cost and expense of said construction work or improvement, and be subject

to a lien therefor until it shall be paid ; each tract or parcel of land in said third

subdivision shall be assessed and subject to a charge for a proportional part of

twenty per cent of not over two-thirds of the cost and expense of said construc-

tion work or improvement, and be subject to a lien therefor until it shall be paid.

The charge upon the several separate tracts or parcels of land in each subdi-

vision shall be assessed ratably according to the front foot plan, that is to say, one

foot of longitude measured along the road constituting the center of such im-

provement district and extending latitudinally across the subdivision shall be

taken as the unit by which to determine the proportion of the assessment, so that

a unit in each subdivision will be eight hundred and eighty square feet of super-

ficial area. If the areas of said subdivisions- are not equal to each other, the rates

fixed for each subdivision shall be fixed on the basis that the benefit conferred on

eight hundred and eighty square feet of land in subdivisions first, second, and
third are related to each other as are the numbers forty-five, thirty-five, and
twenty, respectively. This section is to imply that the property on each side of

said road shall bear one-third of the cost and the county one-third.

1917. c. 2,S4. s. 52.

68. Report of engineer; creation of district. The county road commission,

or whatever commission or board has charge of the road work of any county, shall

at their next meeting after the completion of the engineer's report relating to

local road districts consider such report, and if it shall appear from said report

that the whole amount of the cost and expense of said construction or improve-

ment, and, together with any cost for right of way chargeable as a lien against

tlie property specially benefited within such local road district, comes within the

amount specified in the petition, the said county road commission, or whatever

commission or board has charge of the road work of any covinty, shall make and
enter upon their records an order that the said improvement be made, and creat-

ing such local road district for the payment of said cost and expenses of making
said improvement, by special assessment of the property in said district specially

benefited according to said engineer's report, be known and designated Local Road
District, No. , in County, North Carolina, and such report shall

be kept on file in the office of the county road commission, or whatever commis-

sion or board that has charge of the road work of any coimty.

1017. c. 2S4. s. 5?,.

69. Work undertaken. After the making of such order and directing the

niaki]jg of such improvement and establishing such local road district, the county

road commission, or other commission or board having charge of the road work
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of said county, shall proceed to do the work under the same provisions and con-

ditions as they are authorized to carry on road work for townships a'nd counties.

1917, c. 2S4, s. 54.

70. Apportionment of expense; assessment roll, etc. When the final order

for said improvement in the local road district shall have been made, the county

road commission, or whatever commission or board has charge of the road work
of said county, through its engineer or other representative shall proceed to

apportion the estimated cost and expenses of said improvement upon the land

embraced in said local road district according to the benefits to be derived there-

from, and not more than thirty days after the beginning of work on said improve-

ment report to and file with the board of county commissioners an assessment roll

in duplicate, which shall contain a description of each lot or parcel of land or

part thereof to be assess'ed. The amount to be charged, levied, or assessed against

each lot or parcel of land or part thereof, in proportion to the special benefits to

be derived by each such lot or parcel or part thereof from such improvement, and
the name of the owner of each such lot or parcel of land or part thereof, if

kno\yn ; but in no case shall a mistake in the name of the owner be fatal when the

description of the property is correct.

As soon as said assessment roll shall have been so reported and filed, the board

of county commissioners shall cause notice to be published for three consecutive

weeks, which notice shall be published in a newspaper of the county, or, in case

there is no newspaper in the county in which the local road district is located,

then in a newspaper of an adjoining county, notifying all persons interested that

said assessment roll has been filed, and requiring them to appear at the otfice of

the board of county commissioners, at the county courthouse, at a time not less

than fifteen days from the date of the last issue of said publication of said notice,

and make objections thereto, if any they have. At the time fixed the board of

county commissioners shall meet, and, if no objections have been filed to said

assessment roll, they shall make and enter an order confirming the same ; but if

objections in writing have been filed by any of the landowners affected thereby

the board of county commissioners shall proceed to hear such objections, and for

that purpose shall hear any testimony that shall be offered by any party inter-

ested, and either one of the board of county commissioners shall be authorized to

administer oaths to witnesses. After such hearing they shall make such correc-

tions and changes, if any, as to them shall appear just and requisite to apportion

the assessment to the benefits to be received from such improvement, and shall

then make and enter an order approving and certifying such assessment roll,

and levying and assuming the amounts thereof against each and all of the lots

and parcels of land, or parts thereof, respectively, included in said roll as

approved, and the same shall become a first lien thereon : Provided, that any
landowner may appeal to the superior court from the decision of said board, on
giving an appeal bond in the sum of one hundred dollars, but such appeal shall

not hinder or delay the carrying out of the provisions of this act.

The cost and expenses of survey and of all preliminary proceedings and all

other expenses included in organization of the local road district, and for the

preparation, issuance, and disposal of the bonds or warrants for the payment of

cost and expense of such improvements, and for the cost of the improvements
for the construction and reconstruction of the roads in said local district shall be
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paid out of the road fund and the general fund of the county in a ratio one to

two; that is, one-third of all cost and expenses mentioned above shall be paid

out of the road fund of the county by the county road commission, or whatever
commission or board that has charge of the road work of said county ; and the

other two-thirds out of the general fund of the county ; this latter being repaid

in the assessments collected from the owners of the land jointly, under this act,

in the local road district.

1917. e. 284, s. 55.

71. Maintenance. All roads laid out, constructed, or reconstructed or im-

proved under the provisions of this article shall, after their construction, be

maintained by the county road commission, or other commission or board having

charge of the public roads of said county.

1917. c. 284, s. 56.

72. Methods of payment and collection of assessments. There shall be two
methods of making payment of the special assessment chargeable against the

several tracts and parcels of land included in the local road district authorized

under this act, namely, that of "immediate payment" and that of "payment
by bonds or warrants

'

' ; the method to be adopted and the period not exceed-

ing ten years over which such bonds or warrants shall be made payable

shall be that petitioned for as authorized herein. In case the payment of such

assessments in local road districts is to be by the method of "immediate pay-

ment" the board of county commissioners shall, as soon as such assessment roll

has been approved and certified, deliver the same to the sheriff of the county

for the collection of such assessments. The sheriff shall give notice by pub-

lication for two consecutive weeks in a newspaper in the county, or, in case

there is no paper in the county in which the local road district is located, then

in a newspaper of an adjoining county, and shall mail a copy of such notice

to the owner of the property assessed when the name of such owner and his

postoffice address is known; but the failure to mail such notice shall not be

fatal when publication thereof is made; which said notice shall state that such

assessment roll has been certified to him for collection, and that unless payment
is made within thirty days from date of such notice such assessment will become

delinquent and shall bear interest at the rate of six per cent per annum ; and if

not paid before such assessment shall have become delinquent, a penalty of five

per cent shall be added, and the sums delinquent shall be added on the annual

tax roll for the current year against each lot, tract, and parcel so delinquent,

and, with the interest and penalty, collected as other taxes, separate account

being kept thereof; and if not paid within the time fixed for the payment of

general county taxes, shall be collected as such taxes are collected, together with

such additional charges and penalties as are authorized to be charged and col-

lected on other delinquent taxes ; and each lot, tract, or parcel so delinquent

shall be sold for the amount of such assessment, with interest, penalty, and costs

at the time and in the manner and by the same autliority and process as lands

and lots are sold for general county taxes.

1017. c. 284. s, 57.

73. Payment by bonds or warrants. In case the method of payment is to

be "payment by bonds or warrants," the board of county commissioners, after
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the assessment roll has been approved and certified as hereinbefore provided,

shall, at the time of levying said assessment and in their order making such levy,

provide and declare that the sum charged thereby against each of such tracts or

parcels of land in said local road district may be paid in equal annual install-

ments, with interest upon the whole sum so charged at the rate fixed in said

order, specifying the number of such installments, which shall be equal to the

number of years which the bonds or warrants issued to pay for the improvement

may run before payment of the same may be demanded by the holder thereof

;

and each year thereafter the sheriff shall collect one of said installments, together

with the interest due thereon, and all installments thereafter to become due in

the same manner and with the same added penalty and interest, in case of delin-

quents, and by means of the same proceedings to enforce such j^ayments by the

sale of the land, and as hereinbefore provided for the collection of said assess-

ment by the method of "immediate payment."

1917. c. 284, s. 58.

74. Issuance of bonds of district; payable from general fund. The board of

county commissioners shall make and enter an order authorizing and directing

the issuance of such warrants or bonds of the local road district that has been

authorized by the petition for the improved road work in said district, which

by their terms shall be made payable on or before a date not to exceed ten years

from and after the date of their issue, which latter date may be fixed by the

order, and payment of which shall not be demanded by the holder thereof until

the end of said period, and they shall bear such interest as shall insure their

being disposed of at par and as may be provided for in said order, not exceeding

six per cent per aniuim, which interest shall be payable annually, and each war-

rant or bond shall have attached thereto interest coupons for each interest pay-

ment. Such warrants or bonds shall bear the date of issue and be made payable

to bearer. The warrants or bonds and each coupon shall be signed by the chair-

man of the board of county commissioners, and shall be attested by the clerk of

said board, and the seal of such board shall be affixed to each warrant or bond,

but not to the coupon : Provided, that each coupon may be signed by facsimile

signature of said officers. Such warrant or bond shall be printed, engraved, or

lithographed on good bond paper, and state on its face that it is issued in accord-

ance and compliance with this act, designating the same by title and date of

approval. Such warrants or bonds shall be in denominations of not less than

one hundred or more than one thousand dollars, and they shall refer to the

improvement to pay for which the same shall be issued, and to the order and
record thereof authorizing the same, and shall bear upon its face the designation

of the local road district, thus: Local Road District, Number in

County, North Carolina. The principal sum named in the warrant or bond, and
the interest thereon, shall be payable out of the general fund of the county, the

same to be reimbursed as the assessments are collected by the sheriff from the

assessment on the lands in the local road district. Such warrants or bonds shall

not be issued in excess of the amount named in the petition requesting organiza-

tion of the local road district.

1917. c. 284, s. .59.

75. Notice of issuance of bonds; payment of assessments. In case the pay-

ment of the assessments provided for in the previous sections is by such special
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warrants or bonds, then the sheriff shall give notice by publication for two con-

secutive weeks in a newspaper of the county, or in case there is no newspaper
published in said county, then in a newspaper of an adjoining county, and shall

mail a copy of such notice to the owner of the property assessed, when the name
of such owner and the postoflfice address is given ; but the failure to mail such

notice shall not be fatal when publication thereof is made ; which said notice

shall state that such assessment roll has lieen certified to the sheriff for

collection, and that unless payment of the whole amount of such assessment is

made within thirty days from the date of such notice special warrants or bonds

will be issued against said property for the payment of said assessments, and
thereafter the same will be payable in annual installments, with interest thereon

at the rate provided for in said warrants or bonds. At any time within such

thirty days any owner of lands within such local improvement district may pay
the said assessment chargeable against said owner's lands, and release and dis-

charge the same therefrom and from the operation and effect of such warrants or

bonds; and no warrants or bonds shall be issued until twenty days after the

expiration of such thirty days, nor for any amounts of such assessment so paid in

full within such thirty days. The owner of any such lands may redeem the same
from all liability for such assessment at any time after said thirty days by
paying the entire installments of said assessment remaining unpaid and charged

against such lands at the time of such payment, with interest and all charges

thereon to the date of the maturity of the installment next falling due. In all

cases where any assessment or any installment thereof is paid as herein provided,

the same shall be paid to the sheriff, and such funds shall be paid over by the

sheriff into the general fund of the county.

1917. c. 2S4. s. (>0.

I\iri '). DefinHioii of Terms

76. Definition of terms. When provision is made by any section of this

article for some other commission to have charge of the road work of any county,

township, or road district, as provided for in this article, then such commission

shall for the purposes of this act be considered as the county road commission

of such county, township, or road district, and all the duties and authorities con-

ferred upon the county road commission authorized by this act are herewith con-

ferred upon such commission acting as the county road commission ; and wherever

the words '

' county road commission '

' are used in this act they shall be construed

to mean such other commission as has been conferred with the authority and

duties of the county road commission as authorized by this act. That whenever

the word "owner" is used in this act, it shall be construed to mean owner or

owners, guardian of infants, idiots, lunatics, or inebriates owning lands, or

agents for nonresident owners of land in this state, or other persons whose prop-

erty rights may be materially affected.

1917, c. 284. s. 61.

Akt. 3. TowNsuii' Road Eoxds .vxd Iioad ro>[.Missioxs

77. Road bonds by townships authorized; bond limit. For the purpose of

laying out, establishing, altering, repairing, grading, constructing and improv-

ing in any way the public roads in various townships of the state, and for pur-

chasing machinery, tools, etc., necessary for such improvements the boards of

978
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county commissioners of any county are authorized, empowered and directed to

issue coupon bonds bearing interest at a rate not to exceed six per cent per

annum, payable semiannually at the office of the treasurer of the county issuing

such bonds, to an amount not to exceed fifty thousand dollars for any one town-

ship in any county, in the manner and under the restrictions hereinafter pro-

vided, and the bonds so issued by the commissioners of the coimty sliall be paid

by the township for which they are issued, and shall not be chargeal)le against

any property or polls outside of such township. The board of county commis-

sioners in performing the duties of issuing, selling and purchasing bonds or

doing any other thing under this article shall be deemed the agent of any town-

ship acting under this article.

1913, c. 122, s. 1 ; 1915, c. 237, s. 1.

78. Election to determine issuance ; return of election ; issue and sale of bonds.

Upon presentation of a petition in writing signed by not less than one-fourth of

the qualified voters of any township, to the board of county commissioners of

their county, requesting them to submit to the qualified voters of the township

where such petitioners reside a proposition to issue bonds for the purposes named
in the preceding section for a definite amount at a maximum rate of interest and
to run for a period not to exceed fifty years, all to be named in said petition, the

board of county commissioners shall within thirty days order an election to be

held in such township and submit to the qualified voters therein the question of

issuing bonds to the amount at the rate of interest and to run for a period speci-

fied in said petition, at which election all those qualified to vote who are in

favor of said proposition, and shall vote a ballot on which shall be written or

printed the words '

' For road bonds
'

' and those opposed to the proposition shall

vote a ballot on which shall be written or printed the words "Against road

bonds,'' and the election for this purpose shall be conducted in the same man-
ner and subject to the same rules and regulations as are or may be provided

for the election of township officers by the general election laws of this state,

^^nless in any manner otherwise provided for in this article.

The board of county commissioners shall at the time of ordering any election

under this act, appoint one registrar and two judges of election in each precinct

in said township to hold said election. The books shall be kept open for the

registration of voters for twenty days preceding the day of election. For the

purpose of registration the books used in the general election shall be delivered

to and revised by the registrar, and the commissioners may order a new regis-

tration by giving thirty days notice of such registration. Such election shall be

held after thirty days notice thereof, specifying the amount of the proposed bond
issue, rate of interest and period for which bonds shall run shall have been

posted at the courthouse, and at every polling place in the township where said

election shall take place and published in four issues of some newspaper published

in the county, if the board of county commissioners so order, and the returns

thereof shall be made to the board of county commissioners, and returns recorded

and result declared by said board as they may determine.

If a majority of the qualified voters vote "For road bonds," then the board

of county commissioners shall issue coupon bonds to the amount at the rate of

interest and to run for a period specified in the said petition and order of elec-

tion, and the bonds shall upon their face indicate on account of what township

979
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they are issued. They shall be in denominations of not less than one hundred
dollars and not exceeding one thousand dollars each. They shall be signed by
the chairman of the board of county commissioners and attested by the official

seal and signature of the register of deeds of said county. The chairman of the

board of county commissioners, under the direction of said board, shall sell the

bonds so issued at not less than par value and for as much above par value as

possible : Provided, that said bonds shall be issued and sold only as the funds

are needed in the township for the purposes indicated herein : Provided, further,

elections may be ordered and held upon petitions under the provisions of this

act not oftener than every twelve months, in any township until the full amount
of bonds authorized by this article shall have been issued for such township.

T91.3. c. 122. s. 2.

79. Tax for interest and sinking fund. The county commissioners or other

county authorities wlio are legally autliorized and empowered to levy taxes

shall, in order to provide for payment of the bonds and interest thereon to be

issued under the preceding section, compute and levy each year at the time of

levying county taxes a sufficient tax upon the property and poll, observing the

constitutional equation, in any township having issued bonds to pay the interest

on the bonds issued on account of such township, and shall also levy a sufficient

tax to create a sinking fund to provide for the payment of said bonds at maturity.

Such taxes shall be levied and collected annually and under the same laws and
regulations as shall be enforced for levying and collecting other county taxes.

1913. e. 122. s. :].

80. Record of bonds; proceedings, and elections. The county commissioners

of any county so issuing bonds shall provide a record which shall be kept by
their clerk, in which shall be entered the name of every purchaser of a bond, the

number of the bond purchased, the date of issue, when due, rate of interest, the

township on account of which the bond is issued, and the amount received for

said bond. They shall also cause to be kept a record of all proceedings, and
elections, as well as a record of the bonds redeemed annually, and the bonds when
redeemed and recorded shall be destroyed by fire in the presence of the board

of commissioners and that fact recorded : Provided, the record of bonds for each

township shall be kept separate.

1913, c. 122, s. 4.

81. Investment of excess fund from tax; provisions as to redemption; required

statements in bonds; advertisement of sale. The funds raised by taxation in

excess of the amount required to pay interest, if any, shall be safely invested by

the board of county commissioners; and the county commissioners are authorized

to purchase at par value any of such bonds from the excess fund, provided they

are offered to them by the holder thereof ; or the commissioners may stipulate in

the bond when same are to be redeemable, provided it is not less than five nor

more than forty years from the date of the bonds. The bonds when so issued,

after election is proved by the commissioners, shall bear on their face the state-

ment that the tax shall be levied by the county commissioners in accordance with

this article for payment of interest and principal, full payment of which interest

and principal is guaranteed by the county, though no polls or property outside

of the township in whose name the bonds are issued shall be liable for sucli bonds



81 ROADS AND HIGriWAYS—Akt. 3 Ch. 69

until the resources of the township shall be exhausted. All bonds issued under
this article shall be sold at a public meeting of the board of county commission-

ers of the county in which the bonds are issiied, after the bonds have been adver-

tised for sale in at least one issue of a newspaper : Provided, that this provision

as to advertising shall apply only to bonds sold after March tenth, one thousand
nine hundred and seventeen.

ini7, c. 207, ss. 1. 5 ; 1!)13, c. 122. s. 5.

82. Separate accounts of funds; bond of treasurer. The funds derived from
the sale of any bonds hereinbefore jjrovided for and the taxes levied and col-

lected under this article on account of any township shall be turned over to the

county treasurer and a separate account of each fund for the benefit of each

township shall be kept separate from all other funds. But before any such funds
shall be placed in his hands the treasurer shall execute a good and sufficient bond
in the penal sum of fifty per cent more than the amount of money in his hands
at any time for road purposes and payment of bonds and interest thereon on

account of the several townships in the county, and for the faithful performance

of such other duties as may devolve upon him as treasurer of said fund. The
said bond shall not be less than five thousand dollars and shall be approved by
the board of county commissioners and shall be recorded and kept as bonds of

county officers are required to be kept.

191.3, c. 122, s. 6.

83. Corporate powers of and judgments against commissioners. The board

of county commissioners may sue and be sued, plead and be impleaded in any
court of competent jurisdiction in this state touching the bonds issued on account

of any township in any county issuing bonds under this article, or any matter

connected therewith, or touching the road fund of any such township derived

under this article, or on any contract made by or with the said board for carry-

ing out the purposes of this article, and any judgment in favor of the board shall

specify for the benefit of what township such judgment is rendered, and any
judgment against the board shall specify what township is liable for the pay-

ment thereof, and the judgment shall be paid only out of the funds of such town-

ship, or by taxes derived from property and polls in such township.

191.3. C-. 122, s. 7.

84. Orders on funds; direction of expenditures. All orders for payment of

any of said bonds and for interest on said bonds shall be made by the county

commissioners, and shall specify thereon the purpose, and the amount for bonds

and the amount for interest shall be on separate orders. The funds for other

purposes shall be expended under the direction of the commissioners, or by the

township supervisors with the consent of any of the commissioners, and paid upon
the order of the commissioners, or in such manner and on such orders as the

board of county commissioners may direct, and the board of commissioners shall

make such rules and regulations, and such directions in this respect as they may
see proper.

1913, c. 122, s. s.

85. Use of proceeds of bonds; working convicts. The funds derived from
sale of bonds on account of any township shall be used for the purpose of laying
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out, establishing, altering, repairing, grading, constructing and improving in any
manner public roads in the township so issuing bonds and for purchasing such

material, machinery and improvements as may be necessary. The money so

expended shall be as far as possible used for permanent improvements only. The
county commissioners may at any regular meeting organize a convict force, and
elect necessary officers and guards as provided by law, and shall work such con-

victs on the public roads of the townships, and the expenses shall be paid by the

said townships. Any damage that may be awarded to any person by reason of

establishing, altering or repairing any public roads on which permanent improve-

ments are to be made in any township issuing bonds shall be paid by such

township. The county commissioners may use the funds aforesaid on any roads

within the township, in their discretion, unless the petition has designated cer-

tain roads for the expenditure of a part or all of said funds, in which case the

funds shall be expended as provided in the petition. The designation of certain

roads in the petition shall not be held to invalidate any election heretofore or

hereafter held.

1917, c. 125, s. 1 ; 1913. c. 122, s. 9.

86. Appointment of township road commissioners. If at any election held

in any township under this article the purposes of the article shall be ratified

by a majority of the qualified voters of the township, then it shall be the duty of

the board of county commissioners at their next meeting to appoint a board of

township road commissioners, to be known as the Township Road Commission of

Township. This township road commission shall consist of three

freeholders of the township. The appointment of this township road commis-

sion shall be agreed upon and approved by the state highway commission. The
term of office of the members of the township road commission shall be for one,

two, and three years respectively for the first three years, and thereafter one

member shall be appointed as above each year for a term or period of three

years.

1917. c. 279. s. 1.

87. Incorporation of commission; use of funds. The said township road com-

mission and its successors in office is hereby constituted a body corporate imder

and by virtue of the laws of North Carolina under the name and style of Town-

ship Road Commission, and shall have all powers and authority granted to cor-

porations of like nature by the laws of North Carolina, and by that name may
sue and be sued, make contracts, acquire real and personal property by gift or

devise, hold, exchange, and sell the same, and exercise such other rights and

privileges as are incident to other municipal corporations of like nature, such as,

the condemnation of land for the construction, widening, or changing of any

roads in the county, and such other powers as are necessary to carry out any and

all the provisions of this article. The said township road commission shall use

the funds derived from the sale of bonds or by levy of special tax, or whatever

way derived, as authorized by this article, to locate, construct, reconstruct, sur-

face, repair, improve, and maintain the public highways and bridges in the town-

ship under their jurisdiction ; shall purchase such materials and purchase and

liold or contract for the use of such tools, machinery, implements, and teams.

982
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as they ma.y deem necessary for carrying on the road work of the township, and

perform such other duties as are hereinafter provided for by this article.

1917, e. 27 J), s. 1.

88. Duties and powers of commission. It shall be the duty of the township

road commission to take charge of laying out, opening, altering, maintaining, or

discontinuing of any and all roads of the township that are now maintained or

may be maintained by the township as public roads, and it is hereby vested with

all powers and rights and authorities now vested in the board of county commis-

sioners or other commission or board or other road officials of such township for

the general supervision of its roads, and for the construction and repair thereof,

by contract or otherwise as may be deemed best.

1917. c. 279. s. 1.

89. Organization; drafts for money; pay of commissioners. The township

road commission shall annually from the date of its organization elect a chair-

man and a secretary, who shall hold office for one year and until their successors

shall be elected and qualified. All moneys expended by the commission shall be

by draft upon the bank or banks which are depositaries for the road fund, and
such drafts shall be signed by the secretary and countersigned by the chairman,

and shall show upon their face the purpose for which the money is expended.

The members of the township road commission shall receive pay only when acting

jointly as a road commission, and such compensation at this time shall be the

same as paid to the members of the board of county commissioners of said county.

1917. e. 279, s. 1.

90. When governor to appoint commissioners; vacancies. In the event the

state highway commission does not approve the appointment made by the board

of county commissioners for members of the township road commission, and an

agreement cannot be reached by the above commissions, then the governor of the

state shall appoint the necessary number of members to compose or complete the

membership of the township road commission. In case of any vacancy caused

by death, resignation, or otherwise, of any member of the township road commis-
sion, such vacancy shall be filled by the board of county commissioners for the

unexpired term as provided above for regular appointments.

1917, c, 279, s. 1.

91. Township road engineer; duties; compensation; assistance from state;

books and accounts. The township road commission is authorized and directed

to employ an expert road engineer, who shall be approved by the state highway
commission, at such compensation as may be fixed by the township road com-

mission ; or, if in the opinion of the state highway commission a whole-time

engineer is not required for the work to be done by the township, then, if prac-

ticable, arrangements may be made for the employment of an engineer for such

portion of his time as may be deemed necessary by the state highway commission.

In case an engineer is not employed continuously by the township, then in the

absence of the engineer a superintendent shall be appointed by the engineer,

with the approval of the township road commission and the state highway com-
mission, who shall have charge of the road work and act for the engineer in his

absence. His compensation may be paid in part by the state highway commis-
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sion when arrangements for siich payment is made by tbe townsbip road com-

mission witb tbe state bighway commission. Wben tbe state furnisbes to tbe

township engineering assistance and supervision of road work, tbe acceptance by
the township road commission of the state road engineer shall be considered as

fulfilling tbe requirements of this article. Tbe road engineer, wliether appointed

by tbe township road commission or furnished by the state highway commission,

shall have general supervision and direction of all the road work of the town-

ship, supervise tbe plans and specifications of all road work, and see to their

execution. He shall appoint and discharge, by and witb the approval of the

townsbip road commission, all superintendents, foremen, supervisors, overseers,

and other assistants needed in conducting the road work of tbe townsbip in a

satisfactory and economical manner. Tbe townsbip road engineer, however
appointed, may request, at any time, the advice of the state highway engineer in

solving any problem that may arise, either technical, economical, or otherwise,

that may be deemed by him to be of benefit to the township, and such advice

shall be without any expense to the townsbip.

It shall be the duty of the engineer of tbe township coming under the provi-

sions of this act to keep or have kept tbe necessary books and accounts showing in

detail tbe expenditures for all work done through money derived by bonds issued

or special road tax levied for road work in such township. Tbe engineer shall

keep or have kept in siiitable way a cost accounting system showing the unit

cost of various items entering into the construction of the roads, showing wben
and where the various elements of cost entering into the said work were used,

giving tbe name of tbe road and the nearest station number to culverts, bridges,

etc. It shall be bis duty to keep approximate yardage, costs, and approximate

classification of the materials moved in all excavations made for tbe purpose of

building such roads.

1017, c. 279, s. 1.

92. Entry on lands; damages; excess of benefits a lien on lands; suits. In

opening new highways, widening and straightening old roads and repairing same,

tbe townsbip road commission thi-ougb its agents is hereby authorized to enter

upon any land and locate and build such highways. If tbe township road com-

mission and tbe owner or owners of said land cannot agree as to tbe damages,

if any, tbe townsbip road commission shall, after sixty days after said highway

is completed, cause to be summoned three disinterested freeholders of said town-

sbip who shall go upon tbe land and assess tbe damages and benefits under the

general law as it now exists. Before entering upon lands as authorized by this

section it shall be tbe duty of the township road eonnnission to serve notice upon
the owner or owners of said land, notifying them that tbe liigbway is to be

located upon said land under authority of this article. In assessing tbe dam-

ages sustained by any landowner, the jury shall take into consideration tbe

special benefits, if any, accruing to tbe landowner, and in determining such bene-

fits consideration shall be given to tbe benefits tbe landowner has derived from

the fact that any old road right of way has reverted back to said landowner by

reason of tbe relocation and construction of tbe new road, and if such benefits

shall exceed the damages, then the amount of such excess of benefits shall be

assessed against the landowner and shall constitute a lien upon the land adjoining

the road, and shall be collected by tbe sheriff in the same way as public taxes.
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No suit shall be instituted by the landowner for damages on account of loca-

tion of the road under this article until after sixty days after the completion of

the road across the lands of such landowner, and no suit shall be brought by any

landowner unless the same is commenced within six months after the completion

of the road by or across the lands of the claimant. Either party may appeal to

the superior court for the assessment of damages and benefits, where the matter

shall be heard by the court and jury de novo. No cost shall be awarded against

any township upon appeal when net damages awarded through such appeal are

not greater than given by the referees.

1917. c. 279. s. 1.

93. Entry on land for material; drains or ditches; obstruction. The town-

ship road commission through their oificers and agents are hereby authorized to

enter upon any land near or adjoining any public road of said township, to cut

and carry away any timber except trees or groves on improved land planted

or left for shade or ornament, dig or cause to be dug and carry away any gravel,

sand, clay, dirt, or stone which may be necessary for the proper repair and con-

struction of roads in said township, and make or cause to be made such drains

or ditches iipon any land adjoining or lying near any road in said township that

the township road commission may deem necessary for the better condition of the

road ; and the drains and ditches so made shall not be obstructed by the occupants

of such lands or any other person; and any person obstructing such drains or

ditches shall be guilty of a misdemeanor. Before entering upon land as author-

ized by this section, it shall be the duty of the township road commission, through

its representatives, to serve notice upon the owner or owners of the land, notify-

ing them that certain material authorized to be taken by this section is required

for the road work.

1917. e. 279. s. 1.

94. Presentation of and hearing on claims. The owner of any land from
which any timber or other material has been removed may present to the town-

ship road commission his claim therefor in writing, and upon such presentment

it shall be the duty of the township road commission to set a day not earlier than

sixty days after the removal of such timber or material for the purpose of hear-

ing his claim. Upon the hearing thereof the claimant may appeal to the supe-

rior court of the county in which said township is located, to have his cause

tried as in other civil cases.

1917. c. 279. s. 1.

95. Deposits of proceeds of bonds. All moneys derived from the sale of

bonds authorized and sold Tinder the provisions of this act shall be deposited by
the board of county commissioners in such solvent bank or banks, if any, of said

township, or if there is no bank in said township, then in any solvent bank in a

neighboring township or county as will pay the highest rate of interest on daily

balances as may be determined by the board of county commissioners ; said

moneys to be deposited in such bank or banks to the credit of the township road
commission, and to be drawn upon by the commission as hereinbefore directed.

1917. c. 279. s. 1.

96. Deposits of other road funds. Any other moneys, in whatever way col-

lected or appropriated, which are designed to be used for the construction or
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mainteuance of roads in any township in which bonds for road work within such

township have been issued and sold shall be deposited in the same bank or banks

in which the moneys obtained from the bond issue or special road tax are

deposited, and these moneys shall be deposited to the credit of the township road

commission, and shall be drawn upon by said commission.

1!)17. c. 279. s. 1.

97. Monthly statements. The bank or banks in which the road moneys
designated in this act are deposited shall prepare monthly statements showing

the amounts paid, to whom paid, and for what purposes, and submit same to the

township road commission, and the road commission shall have such monthly
statement posted at the courthouse door of the county in which the township is

located.

1917. c. 279. s. 1.

97a. Local acts not affected. Nothing in this article shall be construed to repeal

any local road laws of any coimty and shall not in any way affect them.

1917. c. 279, s. 1.

Aet. 4. EoAD Officials

98. Public roads designated; authority of supervisors and county commis-

sioners. All roads and ferries that have been laid out or appointed by virtue

of any act of assembly, or any order of court, are hereby declared to be public

roads and ferries ; and the justices of the peace in each township shall have the

supervision and control of the public roads in their respective townships. They
shall, with respect to this work, constitute and be styled the board of supervisors

of public roads of such township, and under that name, for the purposes afore-

said, they are hereby incorporated the board of supervisors of public roads, and
the board of county commissioners, as hereafter in this chapter set forth, shall

have full power and authority within their respective counties to appoint and
settle ferries, to order the laying out of public roads where necessary, to appoint

where bridges shall be made, to discontinue such roads and ferries as shall be

found useless, and to alter roads so as to make them more useful. But upon the

adoption of road commissions by counties or townships, as provided in this

chapter, the powers and authority conferred or exercised under this section are

transferred to such road commissions within such counties or townships.

Rev., s. 2681 ; Code, s. 2014 ; 1887. c. 73 ; 1889, c. 543 ; 1893, c. 141 ; R. C. c. 101. s. 1 : 1784.

c. 227. s. 1 : 1868. c. 20. ss. 11, 16. 17, 18 ; 1868-9, c. 185, s. 14 ; 1879, c. 82, s. 1.

Note. For road ooimiiissioiit's. seo this clia)>ter. ss. 2. 3. ;uid Art. 7. s. 142.

99. Local: County commissioners to regulate roads and bridges. The board

of county commissioners shall liave power, and it shall be their duty, to make
rules and ordinances, not inconsistent with the acts of the general assembly, to

regulate the use of the public roads, highways and bridges of their respective

counties. They shall have power to make rules and ordinances to regulate the

weight of loads permitted to be hauled on the public roads and highways, and

as to tlie width of tires permitted to be used ; and may prohibit the carrying

thereon of such loads, and the use of such tires or vehicles as they may deem
needlessly injurious or destructive to such roads or bridges. In making such

ordinances, they may have regard to the conditions of the various roads or parts

986 . .
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thereof, and the conditions of traffic thereon, and make different rules and
ordinances applicable thereto. Any person who shall needlessly violate an ordi-

nance made' in pursuance of the authority herein given, or who shall aid, abet or

assist in such violation, shall be guilty of a misdemeanor, and shall be fined not

exceeding fifty dollars, or imprisoned not exceeding thirty days.

This section shall apply only to the counties of Alamance, Anson, Beaufort,

Bertie, Brunswick, Camden, Cabarrus, Cherokee, Columbus, Cumberland, David-

son, Duplin, Durham, Franklin, Granville, Guilford, Hertford, Hoke, Iredell,

Johnston, Lee, Madison, McDowell, Macon, Montgomery, Northampton, Pitt,

Pasquotank, Randolph, Richmond, Sampson, Tyrrell, Yancey, Washington.

100. Meetings of supervisors prescribed. The board of supervisors shall

meet at some place in their respective townships to be agreed upon by themselves,

or, in the absence of such agreement, to be named by their chairman, on the first

Saturday of February and August, for the purpose of consulting on the subject

of the condition of the roads in their township, and may hold special meetings at

other times, upon ten days written notice by the chairman to each member of the

board, stating the time and place of such meeting. They shall once in each year,

during the week of their meeting in August, go over and personally examine all

the roads in their township. They shall annually at their meeting in February
elect some one of their number chairman. Where the board is composed of

more than three members it shall take three members to constitute a quorum of

said board for the transaction of business.

Rev., s. 2712: 1909. c. .3()4, ss. 2. ti; Code. s. 2015; 1879, c. S2, s. 2: ISsO. c. 30. s. 1.

101. Supervisors appoint overseers, designate workers and allot hands. The
board of supervisors shall, annually at tlie meeting in August, divide the roads

of their townships into sections and appoint overseers for siich sections at said

meeting. They shall at the same time allot the hands to the overseers, and shall

also designate the boundaries or points to which each resident shall be liable to

work on each section, and shall within five days after such meeting certify to each

overseer written notice of his appointment, with a list of the hands assigned to

his section. The board of supervisors may at any time alter the sections or allot-

ment, but shall give notice thereof to the overseer. Such overseer shall serve,

and be liable as such for neglect of duty, until he shall be relieved by the board,

which shall be done only upon his showing that his road is in good condition as

prescribed by law. The overseer may resign after the expiration of twelve

months, provided his road shall be in good repair and the board of supervisors

shall so find ; and any overseer so resigning, and whose resignation has been

accepted by the board, shall not without his consent be again appointed overseer

until after the exiiiration of two years from the date of his resignation. When
a public road shall be a dividing line between townships, the board of commis-
sioners of the county shall determine as to how said road shall be divided, with

notice as to the working of said road. The hands may be allotted to a road by
allotting all who live or shall live within certain boundaries to be fixed by the

board of supervisors, in which event a list of the hands by name need not be
given, but the list shall specify the hands living in the prescribed territory.

Rev., s. 2715: Code. s. 201(5: 1S79, e. 82, ss. 3, 7: 1S80, c. 30, s. 1: 1887. c. 93. s. 1.
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102. To have orders appointing overseers served within thirty days; penal-

ties. The board of supervisors of the township, within ten days after the rise

of the board, shall furnish the constable with two copies of each order appoint-

ing overseers of roads that may have been made during the sitting of the board.

And the constable shall apply at the office of the board, within ten days after the

rise of every meeting of the board, for such orders, and, on receiving them, shall,

within twenty days, serve each overseer of roads with a copy of the order, or

leave the same at his usual habitation ; and the other copy shall be returned to

the next meeting of the board of supervisors, with the date of its reception by
him and the date of the service indorsed thereon, or the date when it was left

at tlie residence of the said overseer. And if either the board or constable shall

fail to perform any duty enjoined by this section, he shall forfeit ten dollars to

the county, to be recovered at any time, by notice to show cause at the instance

of the solicitor, who shall prosecute the same in the name of the state : Provided,

the delivery to the overseer of the order appointing him made by the board of

supervisors of the township, or any one of them, shall be deemed and held to be

a legal service of the

Rev., s. 2714: Code. s. 201.'?: 1891. c. 519: R. C, c. 101, s. 8: 1812, c. 845, ss. 1, 2; 1813,

c. 859, ss. 1, 2.

103. Supervisors annually report to superior court. The board of supervisors

shall annually make I'eport to the first term of the superior court of their county

after the first Monday in August of the condition of the roads of their township,

and if the meetings provided for in this chapter have been held by said board,

the judge holding such term of the superior court shall, after his charge to the

grand jury and before they shall retire to their room, call upon the clerk of the

court for such reports, and they shall then and there be delivered to the foreman

of the grand jury.

Rev., s. 2713 : Code, s. 2024 : 1879, c. 82, s. 10.

104. Supervisors neglecting duties punished. If any board of supervisors

shall fail to make any report required by law, or to discharge any duty imposed

by law, the members thereof shall be guilty of a misdemeanor. The indictment

may be against the board jointly, or against the justices composing said board,

or any one or more of them severally.

Rev., s. 3770 : Code. s. 2024 : 1879. c. 82. s. 10.

105. Overseers to report on state of road and work done; result when delin-

quency appears. Every overseer shall at each and every meeting of the board

of supervisors of his township make report to them of the present condition of

his road, of the number of days worked on his section since last meeting, of the

number of hands who attended and worked each day, of the number and names
of hands who failed to attend and work ; whetlier or not they were legally sum-

moned, and whether or not they were paid the one dollar as provided. In all

cases the report provided for in this section must state either that the overseer

has worked the hands allotted to his section of road the full limit of time allowed

by law, or that his section of road of which he is overseer is not in need of any

further work at the time such oath is made and subscribed to by the overseer.

The said overseer shall, before some person authorized to administer an oath,

make written affidavit that the report is true and correct. Upon this report
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sworn to as aforesaid, if it shall appear that any of the hands, after being legally

summoned, have failed to attend and work on said road, and that they did not

pay the one dollar, then it shall be the duty of the said supervisors, or any one

of them, to issue a warrant for the arrest of any such hand, and shall put him
upon trial for the offense: Provided, that notliing herein contained shall pre-

vent the overseer of the road from prosecuting, at any time after the offense has

been committed, any hand for failure to work on the road, and such cases of

prosecution shall be stated in his report to the board of supervisors, that they

may not prefer another prosecution for the same offense.

Rev., s. 2716; Code, s. 2021: 1879, c. 82. s. 7; ISSO, c. 30, s. 4; 1909, c. 110, s. 1.

106. Overseers to report on collections and expenditures of money. The said

overseers shall, at the meeting of the supervisors in August, make a report of all

moneys collected by them from parties excused from work on the road for the

preceding year, with a statement as to how the same was expended. In case of

failure of any overseer to make any report to the board of supervisors of public

roads of his township, as provided in this chapter, it shall be the duty of the

chairman of such board immediately i;pon such failure to make a sworn state-

ment of the fact before some justice of the peace of an adjoining township,

who shall immediately issue his warrant for the arrest of the said overseer, and
proceed to try him for the offense.

Rev., s. 2717 : Code, s. 2022 ; 1879, c. 82, s. 8.

107. Officials of road district to report financial condition annually. The
board of road commissioners or other officials in charge of the roads of any
county, township, or road district be and they are hereby required and directed

to make out an annual itemized statement of the receipts and disbursements and
of the financial condition of such road district for the calendar year, and shall,

on or before the first day of February of each year, post a copy of the statement

for the previous year at the courthouse door of the county, and shall file a copy
of the same with the register of deeds, who shall produce such copy, on request,

for the inspection of any taxpayer of such road district. And if any person or

persons shall fail to perform the duties required of him by this act, he shall be

guilty of a misdemeanor.

1917, e. 189, s. 1.

108. Overseer neglecting duties punished. If any overseer of a road shall

willfully neglect any of the duties imposed on him by law, he shall be guilty of

a misdemeanor, and fined not to exceed fifty dollars or imprisoned not to exceed

thirty days.

Rev., s. .3785 ; Code. s. 10!>4 : 1889, c. 504 : R. C. c. 34, s. 39 : 1786, c. 2.56, s. 4.

AijT. 5. Labok on and Eecjulation of PuBi.rc Ro.vds

109. All able-bodied males to work on roads. All able-bodied male persons

between the ages of eighteen years and forty-five years (between twenty-one

years and forty-five years in Columbus and Tyrrell counties) shall be required

under the provisions of this chapter to work on the public roads, except the mem-
bers of the board of supervisors of public roads; but no person shall be com-
pelled to work more than six days in any one year, except in case of damage
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resulting from a storm : Provided, that ten days instead of six days shall be the

limit as to the counties west of the Blue Ridge.

Rev., s. 2725 : Code. s. 2017 : 1879. c. 82, s. 4 ; 18,80. o. 30. s. 2 : 1826, c. 26 : 1905. c. 1.36.

Note. For system of working and niaintainins roads luider t.lie road commission plan,

see this cluipfei'. Art. 2. part 2.

110. Exemptions from duty to work. No person between the ages prescribed

shall be exempted from working upon the public roads, except such as shall be

exempted by the general assembly, or by the board of supervisors of the town-

ship, on account personal infirmity, of which the said board shall be the sole

judge. No male student attending any school, college, academy or other insti-

tution of learning shall be compelled to perform any road duty or to work on

any street or road, or to furnish a person to work in his place, or to pay any
sum of money in lieu of such work, on the roads or streets in the county, city,

town or township in which such institution of learning is located ; but this exemp-

tion shall not extend to any male person subject to road dut-y, who before becom-

ing a student within the exemption, was a bona fide and legally qualified resident

of the district.

Rev., s. 2726: Code, s. 2018; R. C, c. 101. s. 12; 1784, c. 227, ss. 8, 9; 1826, c. 26, ss. 1,2;
1907. c. 945.

111. Overseers summon to work; notice; amount and conduct of work; sub-

stitutions allowed. The overseer of the road shall, as often as the road shall

require, not more than six days in any one year, summon the hands of his section

to work on the road, but the said hands shall not be required to work continu-

ously for a longer time at any one time than two days, and at least fifteen days

shall intervene between workings, except in case of special damage to the road,

resulting from a storm. The notice shall be at least three days before the day
named for the work, and shall state the hour and the place for the meeting of

the hands, and what implement the hand shall bring with him. Every person

lialjle to work on the road who has been so summoned shall appear at the time

and place named, and with the implement directed, and shall work on the road

under the direction of the overseer until discharged by him : Provided, that no

hand shall be required to work for a less time than seven hours nor a longer time

than ten hours in any one day.

Any person summoned as aforesaid who shall, by twelve o'clock of the day
preceding the one appointed for work on the road, pay to the overseer the sum
of one dollar shall be relieved from working on the road for one day. The
money thus collected by the overseer shall be by him applied on the working and

repairing of the road.

Any person who shall furnish one able-bodied hand as a substitute, with the

implement directed, shall be held to have complied with this chapter.

Rev., s. 2721 ; Code, s. 2019; 1S79, c. 82, s. 5; 1880. c. 30, s. 3.

112. Overseers allot tasks to workers. The overseer, if requested by a ma-

jority of the liands on the road assigned him, may, in his discretion, lay off the

road in equal portions for the convenience of the laborers, who shall finish his

or their part in a time agreed on between him and each person, and on default of

any agreeing party, the overseer shall cause such part to be finished by the labor

of other persons, and by warrant may recover the value thereof to his own use

:
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Provided, that the time agreed on shall not exceed six days, and that nothing in

this section shall be a defense to the overseer, when prosecuted for default con-

cerning the condition of the road.

Rev., s. 2718: Code, .s. 202(5; R. C e. 101. s. 13: 17S4. e. 227. s. 10.

113. Notice to work on road, how served. When an overseer shall not be able

to personally notify the hands three days before the day appointed for working

the road, he shall leave at the house of each hand a written summons, specifying

the day on which they are required to attend, the place of the road to be worked,

and the kind of tools to be brought or used ; and the said written summons, left as

aforesaid, shall be deemed sufficient notice to the hands required to be notified

;

and all penalties recovered by an overseer, for default of working on the road,

shall be applied by him to the repair of the road of which he is, or may have been

overseer.

Rev., s. 2720: Code. s. 2044: R. C. c. 101, s. 10; 1842. c. 6.5.

114. Penalty for failing to work roads. If any person liable to work on the

road shall fail to attend and work, as provided by law, when summoned so to do,

luiless he shall have paid the one dollar as provided, he shall be guilty of a misde-

meanor, and fined not less than two dollars nor more than five dollars, or impris-

oned not exceeding five days, and if any defendant shall be unable to discharge

the judgment and costs that may be recovered against him, the costs shall

be paid by the county.
'

Rev., s. .3779: Code. s. 2020: 1885. c. ?,92: R. C. c. 101, s. 11: 1817, c. 935, s. 2; 1825, c.

1287 : 1879. c. 82. s. 6.

115. Appropriation of earth and timber for roads. Overseers may lawfully

cut poles and other necessary timber, for repairing and making bridges and
causeways. And whenever earth shall be needed on a public road, and it cannot

be conveniently procured on either side of the causeway, the overseer may law-

fully take the earth from any adjoining land.

Rev., s. 2719: Code, s, 2027: R. C. c. 101, s. IS; 1785. c. 25(i, s. 1 : 1818, c. 97(5. s. 1.

116. Compensation for earth and timber taken for roads. The owner of

any land or timber used for building or repairing public roads, may file his

petition before the board of commissioners of the county wherein the injury is

done ; and, for damages sustained thereby, the board shall make the petitioner

adequate compensation : Provided, that this and section two thousand seven hun-

dred and nineteen shall not apply to the lands adjoining or contiguous to the

causeway, or great road leading across Eagle's island to Wilmington.

Rev., s. 2728: Code, s. 2028: R. C, c. 101, s. 16; 1818, c. 976, s. 2.

117. Width of roads. All roads, except such as are causewayed or through

cuts, shall be not less than eighteen feet wide, clear of trees, logs and other

obstructions to the passage of ordinary vehicles, and there shall be ten feet in

width in the center of the roadway clear of stumps and runners. Where, by
the overseers, it may be deemed expedient to make or repair causeways on the

same, they shall be at least fourteen feet wide ; and earth, necessary to raise or

cover them, shall be taken from either hand, so as to form a drain on each side

of the causeway; and they shall make, of the same width, necessary bridges
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through swamps and over small streams of water : Provided, this section shall not

apply to the roads in those counties where there is by law a classification of the

widths of the roads.

Rev., s. 2682 ; Code, s. 2025 ; R. C, c. 101, s. 14 ; 1784, c. 227, s. 2 ; 1880, c. 30, s. 6.

118. Guide posts at forks and crossings. The boards of coimty commission-

ers shall cause to be erected and maintained at the various crossings and forks

of the public highways of each county guide posts with proper inscriptions and
devices thereon indicating the direction to and distance from the most important

town or vicinity within ten miles of such guide posts. Such post shall be of sub-

stantial timber and the lettering thereon shall be not less than two inches in

height and of legible character. The cost of the erection of such guide posts

shall be paid from the county road fund. In those counties in which road com-

missions have been established the duty of the erection of such guide posts shall

devolve upon the road commissions instead of the board of county commissioners.

Any person who shall willfully deface or destroy any such guide post shall, upon
conviction therefor, be fined not less than five dollars nor more than twenty-five

dollars.

1917. e. 24, ss. 1. 2. .3. 4.

119. Overseers' duty as to signs at crossings. Overseers shall cause to be set

up, at the forks of tlieir respective roads, a post or posts, with arms pointing the

way of each road, with plain and durable directions to the most public places to

which they lead, and with the number of miles from that place as near as can he

computed ; and every overseer who shall, for ten days after notice of his appoint-

ment, neglect to do so and to keep the same in repair, shall forfeit and pay for

every such neglect ten dollars.

Kev., s. 2722: Code, s. 2030; R. C. c. 101, s. 18; 1784, c. 227, s. 11 ; 1S12. e, 846.

120. High water marks at fords; overseers liable. If any overseer of roads

shall fail to establish high-water marks or signals on both sides of any river, creek

or stream which is used as a ford for a public highway, and to permanently fix

the same, he shall be guilty of a misdemeanor.

Rev., s. .3782 ; 1889, c. 517.

121. Mile posts to be maintained; overseers liable. Every overseer of a

road shall cause the same to be exactly measured, where it has not already been

done, and at the end of each mile, shall mark in a plain, legible, and durable

manner, the number of miles, beginning, continuing, and marking the numbers
in such manner and form as the board of supervisors shall direct ; and every

overseer shall keep up and repair such marks and number of his road. If an

overseer shall neglect any of the duties prescribed in this section, for the space

of thirty days after his appointment to office, he shall forfeit and pay four dol-

lars, and the like sum for every thirty days thereafter the said marking may be

neglected.

Rev., s. 2723; Code, s. 20.32; R. C, c. 101, s. 20; 1784, c. 227, s. 11.

121a. Injuring signs and mile-posts misdemeanor. If any person shall need-

lessly remove, knock down or deface any public sign-post, arms, or any mile-

mark, he shall be guilty of a misdemeanor.

Rev., s. 3783 ; Code, s. 2031 ; R. C, c, 101, s. 19 ; 1784. c. 227, s. 11 ; 1812, c. 846.
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122. Footways at streams, etc.; ten years maintenance establishes right.

Every overseer of the road, when the township board of supervisors may so

direct, shall cause to be made and kept in repair, for the convenience of travel-

ers on foot, good and sufficient footways over all swamps and streams of water

that may cross that part of the road allotted to him ; and, when the board shall

so direct, shall also erect and keep hand-rails on each side of all hollow bridges

situate on siich part of the road : Provided, that at all places where footways and
hand-rails, at hollow bridges or over swamps and streams of water, shall have

been commonly used, for the space of ten years next preceding any period within

three years before presentment made or indictment found for want of such foot-

ways or hand-rails, the same shall be conclusive evidence of an order theretofore

made by the board, that they shall be erected and kept up, subject to be rebiitted

only by producing an order dispensing with them made within three years next

before such presentment.

Rev., s. 2695: Code, s. 2029; R. C, c. 101. s. 17: 1817, e 940, ss. 1, 2.

123. Gates across highways may be allowed on petition. Any person desir-

ing to erect a gate across a public road may file his petition before the board of

supervisors of the township where the road lies ; whereupon publication shall be

made at the courthouse and on the land of the person so applying and at three

public places in said township until the next succeeding meeting, of such appli-

cation, specifying the road, the place for the gate and name of the petitioner;

and all persons interested in the convenient traveling or transportation on said

road shall have leave to appear and defend, demur, or plead to said petition ; and
if, at that meeting, it shall appear that such publication has been made, the

supervisors may, at their discretion, authorize the petitioner, at his cost, to erect

a gate as prayed for.

Rev., s. 2711: Code. s. 205S ; R. C. c. 101, s. 39; 1834, c. 16, s.s. 2, 3, 4 : 1905, c. 88.

124. Leaving gates open; penalty. If any person shall leave open, break

down or otherwise injure any gate lawfully across any public road, he shall

forfeit and pay for every such offense ten dollars to the person erecting the same
or his assigns of the land, and if the offense shall be maliciously or wantonly

done, he shall be guilty of a misdemeanor.

Rev., s. 3781 : Code, s. 2058 : 1885. c. 45.

125. Fords across boundaries to be kept in order. Where a river or stream

across which there is a ford is the dividing line between any counties, townships,

road districts or road sections, it shall be the duty of the board of county commis-

sioners, road and highway commissioners, or supervisors, superintendents, and
overseers having in charge the construction, maintenance, or working of a road

or highway leading to such river or stream, to work and keep in good condition

the part of such ford from such road or highway to the middle of the ford. Any
person or persons failing to comply with the provisions of this act shall be guilty

of a misdemeanor and punished by a fine not exceeding fifty dollars, or impris-

oned not exceeding thirty days.

1917. e. 251, s. 1.

125a. Obstructing highways and roads misdemeanor. If any person shall

willfully alter, change or obstrvict any highway, cartway, mill road or road lead-

ing to and from any church or other place of public worship, whether the right
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of way thereto be secured in the manner provided for by law or by purchase,

donation or otherwise, such person shall be guilty of a misdemeanor, and fined

or imprisoned, or both. If any person shall hinder or in any manner interfere

with tlie making of any road or cartway laid off according to law% he shall be

guilty of a misdemeanor, and punished by fine or imprisonment, or both, in the

discretion of the court.

Rev., s. .3784; Code, s. 2065; 1872-3, c. 189, s. 6; 1883. c. 383.

XoTE. See also. Crimes, s. 181.

126. Obstructing highways by dirt or water; liability. Any person throw-

ing a bank of dirt in tlie main road shall be compelled to spread the same. When
any ditch or drain is cut in such a way as to turn water into any public road the

person cutting the ditch or drain shall be compelled to cut another ditch or drain

as may be necessary to take the water from said road.

Rev., s. 2697; Code. s. 20.36.

127. Obstructing highway drains, misdemeanor. Any person who shall ob-

struct any drains along or leading from any public road in the state shall be

guilty of a misdemeanor, and punished by a fine of not less than ten, nor more
than one hundred dollars.

1917. c. 2.53.

>«'oTE. See this ehaitter. ss. 49. 93.

128. Traction engines may use roads. It shall be lawful for any person to

run and use traction engines and road steamers upon the public roads.

Rev., s. 2727; Code, s. 2061; 1870-1. c. 162.

129. Injuring roads by hauling logs; damage and penalty. If any person,

company or corporation shall damage any public road, bridge or causeway by

hauling logs or sawmill timber thereon, and shall not repair the damage done

thereto within five days after being notified of said damage by the overseer of said

road, or by any member of the board of supervisors of the township in which said

damaged road is situated, he shall be guilty of a misdemeanor, and shall be fined

not less than ten nor more than fifty dollars, or be imprisoned not exceeding

thirty days: Provided, if any person shall pay the damage as assessed by the

board of supervisors for injury to such road, the payment of such damages shall

be a complete bar to any criminal prosecution under this section, and if any

criminal prosecution shall have been commenced prior to the payment of said

damages, all further proceedings in said criminal prosecution may be ended by

the defendant paying the cost necessarily incurred in said criminal prosecution

and satisfying the court that said damages and all proper costs have been paid.

Rev., s, .3778; 1893. e. 416. s. 2 ;_ 1889, c. 503, s. 2.

130. Local: Settlement of damages from hauling logs in certain counties.

If any of the public roads in Anson, Beaufort, Bertie, Clay, Columbus, Curri-

tuck, Dare, Gates, Halifax, Lenoir, Macon, Pasquotank, Pitt, Rutherford, Stokes,

Swain, Tyrrell and Yancey counties shall be used by any person engaged in

hauling logs or wood, whether such hauling be by the employees or agents of any

other person, company or corporation, or by contractors for any other person,

company or corporation, and the public roads shall become damaged by such

use, upon complaint made to the chairman of the board of supervisors of the

puljlic roads of the township in which such damaged road is situated, he shall
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summon the person, company or corporation, or the manager of such person,

company or corporation, alleged by such complainant to have damaged such

road, before a called or regular meeting of the board of road supervisors of such

township in which such alleged damaged road is situated, within ten days after

complaint is made to him, and said board of road supervisors shall investigate

by visiting and inspecting such damaged road, and they shall hear evidence on

oath, as to the condition of such damaged road and the cause of its bad condition,

and the damage done to such road by the hauling of logs over such road by such

person, company or corporation ; and if the board of supervisors shall find such

road or any part thereof damaged by the hauling of logs over the same, the

person, company or corporation, or their agents, employees or contractors,

alleged in the complaint to have damaged such road or any part thereof, they

shall assess against such person, company, or corporation an amount of money
sufficient to repair such road. And the board of road supervisors shall return

to the clerk of the superior court the amount of such assessment as a judgment
of the board of township road supervisors, and the clerk shall docket this tran-

script and it shall thereupon become a judgment of the superior court, and the

clerk shall issue execution against such delinquent person or corporation for the

assessed damages as other executions and the sheriff shall pay the proceeds of

said judgment to the clerk of the superior court, to be applied by the board of

township supervisors to the repair of such damaged road.

Rev., s. .3777 ; 1889, c. .50.3, ss. 1-.3 : 1893. c. 416 ; 1899, c. 712 : 1901, c. 189.

Art. G. Establishment, Altekatiox, and Discontinuance
OF Public Roads

131. County commissioners to establish or discontinue; no more than five

jurors required. The board of commissioners of tlu' county only shall have

the right to lay out and establish and discontinue public roads. In laying out

and establishing roads, and for the purpose of assessing damage to property by

reason of the same, no greater number of jurors than five shall be summoned
or be required.

Rev., s. 26.83.

132. Petition for public road or ferry; contents; notice required. The board

of county commissioners shall not establish any ferry, or order the laying out

of any public road, or discontinue or alter such road or ferry, unless upon peti-

tion in writing. Unless it appear to the board that every person, over whose
lands the said road may pass, or whose ferry shall be within two miles of the

place at which another ferry is prayed to be established, shall have had twenty

days notice of the intention to file such petition, the same shall be filed in the

office of the clerk of the board until the succeeding meeting of the board, and
notice thereof be posted during the same period at the courthouse door ; at which

meeting the board shall hear the allegations set forth in the petition, and if

sufficient reason be shown, the board shall appoint and settle or discontinue the

ferry, or order the laying out, or discontinue or alter the road, as the case

may be.

Rev., s. 26.S4; Code, s. 20.38; R. C, c. 101, s. 2; 1813, c, 862, s. 1.

Note. By adoption of road commissious the powers of county commissioners under
this section are susisended, see this chapter, s. 98.
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133. Public road laid out by three freeholders under oath; damages assessed

a county charge. All public roads shall be laid out by a jury of three free-

holders, who shall be summoned by the sheriff to meet at one of the termini of

the proposed road, and, being duly sworn by the sheriff or other person author-

ized to administer oaths, shall lay out the road to the greatest advantage of the

inhabitants, and with as little prejudice as may be to lands and enclosures. The
jury shall also on oath assess such damage as private persons may sustain, and

all damages assessed by them shall be deemed a county charge.

Rev., f?. 2685; Code, s. 2040: 1885, c. 65 ; R. C, c. 101, s. 4; 1872-3, c. 189, s. .3: 1879, c. 82,

s. 9.

134. Appeal from commissioners to court; bond; trial de novo. Any person

may appeal to the superior court at term time from the determination of the

board of county commissioners, and if any person shall appeal from the board

on a petition, he shall give bond to the opposing party as provided in other cases

of appeal, and the superior court at term shall hear the whole matter anew;
and where any proceeding is instituted to lay out, establish, alter or discontinue

public roads or to appoint and settle ferries, and the said proceeding is carried

to the superior co\irt in term time by appeal or otherwise, the parties to said

proceeding shall be entitled to have every issue of fact joined in said proceeding

tried in the superior court in term time by jury, and from the judgment of the

superior court either party may appeal to the supreme court as is provided by
law for other appeals.

Rev., s. 2690; Code, s. 2039; K. C. c. 101, s. 3; 1813, c. 862. s. 1; 1879, c. 258.

135. Petition for discontinuance; condition for maintenance of new road;

duties of commissioners; when old road closed. AVhenever, upon petition of

aiiy person, a road shall be changed and, as a condition thereof, it shall be

required by the board that he piit the proposed road in good condition, he may,

at any time thereafter, tender the same to the overseer, who shall receive it,- if

it be in such condition as is required for highways; and if not, he shall reject it;

and in either ease he shall report and certify the fact to said board where the

same may be considered ; and said board shall hear all persons interested in the

matter of receiving or rejecting the road; and the decision of the board shall be

conclusive as to the condition of the road; but the old road shall not be closed

until it be discontinued by order of the board.

Rev., s. 2692; Code. s. 2041; R. C. c. 101, s. 5; 1784, c. 227, s. 13; 1813, c. 862, s. 1.

136. How landowner may change location on his own land. In addition to

the mode prescribed in the preceding section for turning roads, the following

method may be observed by any one who desires to change a road from one part

of his land to another part, namely : Such person shall lay out the same, and
after putting it in such good condition as highways are directed to be, shall

apply to a justice of the peace, who thereupon shall notify the overseer of the

road, and summon two freeholders to meet on the premises at a given day ; and
the said freeholders, being duly sworn, shall, with the justice, view and examine
carefully the road which is proposed in place of the other, and all matters and
facts tending to show whether the change should be allowed. They shall report,

in writing subscribed by them, the resiilt of their consideration to the next meet-
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ing of the board of supervisors, which may confirm or reject their report : Pro-

vided, that such justice and freeholders shall be disinterested in the land, and
not of kin or affinity to the applicant.

Rev., s. 2693 ; Code, s. 2042 ; R. C. c. 101, s. 6 : 1S34, o, 22.

Art. T. Bridges

137. Erection and maintenance of public bridges; county line bridges. Wben
it shall become necessary to build, rebuild, or repair any public road or high-

way bridge in any township, and the same cannot be done by the road trustees,

supervisors, or other official body having supervision over the public roads of

such township, with the labor and funds at their command, or in their hands,

for such purpose, then the board of commissioners of the county in which said

township is situate may, in their discretion, build, rebuild, or repair such bridge,

and the same shall thereafter become a charge upon the county only in case the

said township road officials shall be unable, from the labor and funds at their

command, or in their hands, to keep said bridge in repair.

Whenever it shall become necessary to build, rebuild, or repair any public

road or highway bridge over any stream which divides one county from another

the board of commissioners of each county may join in an agreement for build-

ing, rebuilding, and repairing the same, and the cost thereof shall be defrayed

by the two counties in proportion to the number of taxable polls in each, unless

otherwise agreed upon between the boards of commissioners of such counties.

Bridges in this section provided for shall be deemed necessary in all cases where

public roads or highways shall have been regularly laid off in each county,

according to law, to the banks of any stream dividing one county from another,

if there be no passable ford across said stream at said point. The total cost of

any bridge constructed pursuant to the provisions of this section shall not exceed

one-fourth of one per cent of the total assessed value of all taxable real and
personal property in the two counties engaged in the construction of such bridge

:

Provided, that the total cost to any county for any one bridge shall not exceed

forty thousand dollars.

1917. c. 10,3, s. 1 (a), (h) : 1917, c. 173, s. 1.

138. Bonds for bridges; terms and denomination; no sale below par. For
the purpose of raising funds with which to defray the cost of building or rebuild-

ing any bridge pursuant to this section, the boards of commissioners of the

respective counties shall each have full power and authority, subject to the

foregoing limitations, to issue bonds of said respective counties to an amount not

to exceed the actual cost of such bridge. Said bonds to be in denominations of

one thousand dollars, or less, with interest coupons attached, payable semi-

annually, at such time and place as may be directed by such boards, and to be in

such form and tenor, and transferable in such way, and the principal thereof

payable at such time or times, not exceeding forty years from the date thereof,

and at such place or places as such board may determine : Provided, that none

of such bonds shall be disposed of either by sale, exchange, hypothecation, or

otherwise for a less price than their face value.

1917, c, 10.3. s, 1 (c),
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139. Special tax to provide for bonds. The county commissioners or other

county authorities who are legally authorized and empowered to levy taxes shall,

in order to provide for payment of the bonds to be issued hereunder, and inter-

est thereon, compute and levy each year at the time of levying other county

taxes a sufficient tax upon all real and personal property in said county to pay
the interest on the said bonds, and shall also levy a sufficient tax to create a

sinking fund to provide for the payment of said bonds at maturity. Such

taxes shall be levied and collected annually and under the same laws and regu-

lations as shall be in force for levying and collecting other county taxes.

1917. c. 103. s. 1 (d).

140. Record of bonds. The county commissioners of any county so issuing

bonds shall provide a record which shall be kept by their clerk, in which shall be

entered the name of every purchaser of a bond, the number of the bond pur-

chased, the date of issue, when due, rate of interest, and the amount received for

said bond. They shall also cause to be kept a record of all proceedings, as well

as a record of the bonds redeemed annually, and the bonds when redeemed and
recorded shall be destroyed by fire in the presence of the board of commission-

ers, and that fact recorded.

1917. c. 103. s. 1 (e).

141. Investment of excess funds from tax; provisions as to redemption; con-

ditions expressed on bond. The fund raised by taxation in excess of the amount
required to pay interest, if any, shall be safely invested by the board of county

commissioners, and the county commissioners are authorized to purchase any of

said bonds to amount of such excess annually, and after ten years they may pur-

chase at not exceeding their par value one twenty-fifth of the bonds issued for

any county; and if no holder of said bonds shall offer to sell such amount, then

the said county commissioners are authorized to designate such bonds as they

may desire to purchase, and after the designation of such bo}ids and the notice

thereof given to a newspaper published in the county, if the holder of the bonds

neglects or refuses to surrender the same and receive their par value, with inter-

est accrued thereon at the time of such notice, then the holders shall not receive

any interest subsequently accruing : Provided, the said bonds designated shall

express such conditions on their face.

1917. e. 103. s. 1 (f).

Soo also. Rev., s, 2696. and Code. s. 2034.

142. Exercise of powers, where county commissioners superseded. The pow-

ers conferred and the duties imposed on the board of. commissioners by this

article shall be exercised and performed by the board of road commissioners or

the board of highway commissioners or other bridge-governing board, by wliat-

ever name known, in counties where the powers and duties of boards of county

commissioners in respect to bridges have been transferred or given by law to

such board of road commissioners or highway commissioners or other bridge-

governing board.

1917. c. 1(13. s. 2.

143. Statutes under which bridge bonds may issue. County boards of com-

missioners or other bridge-governing body in any county may operate under the
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foregoing provisions or under the provisions of any special act in force in said

county, or under provisions of any general act relating to bridges hereafter

passed by the general assembly. All laws and clauses of laws, general or special,

in conflict with this amendment are hereby repealed, only to the extent of suck

conflict.

1!>17. c. 10.3. s, .3.

144. Duty as to bridges of millowners on, or persons ditching or enlarging

ditches across, highways. It shall be the duty of every owner of a water-mill,

which is situate on any public road, and also of every person who, for the pur-

pose of draining his lands, or for anj^ other purpose, shall construct any ditch,

drain or canal across a public road, respectively, to keep at his own expense in

good and sufficient repair, all bridges that are or may be erected or attached to

his milldam, immediately over which a public road may run; and also to erect

and keep in repair all necessary bridges over such ditch, drain or canal on the

highway, so long as they may be needed by reason of the continuance of said

mill, or milldam, ditch, drain or canal. Nothing herein shall be construed to

extend to any mill which was erected before the laying off of such road, unless

the road was laid oft' by the request of the owner of the mill. The duty hereby

imposed on the owner of the mill, and on the person cutting the drain or canal,

shall contimie on all subseqiient owners of the mill, or other property, foi

the benefit of which the said ditch, drain or canal was cut. AVhen any ditch or

drain originally constructed across any public road, and bridged for the con-

venience and safety of the traveling public, has been or may hereafter be

enlarged by the owner of adjacent lands to drain his lands, it shall be the duty

of such owner to keep up and in repair all bridges crossing such ditch, drain or

canal, and such charge shall be imposed upon all subsequent owners of the lands

so drained.

Kev., s. 2G97: Cdde. s, ii<i:!(; ; IssT. <-. liCl ; U. (*.. c. 101, s. 24: 1S17. c. 941. s. 1 : 1S46. c. 95,

s. 1: 1881. c. 290.

145. Liability for failure to maintain bridges; penalty and damages. If

any owner of a water-mill, situated on any puldic road, or any otlier person

whose duty it is under this chapter to keep up and repair bridges built across

any public road or across any ditch, drain, or canal, shall refuse or neglect to

keep up and repair, or shall suffer to remain out of repair for the space of ten

days, unless repair was prevented by unavoidable circumstances, any bridges

which by law he may be required to keep up and repair, he shall be guilty of

a misdemeanor and shall be liable for such damages as may be sustained.

Kev., ss. 2703, 3772, 3773; Code, ss. 1086, 2037; R. C. c. 34. s. 40. c. 101, s. 25; 1817,

c. 941, ss. 2. 3: 1876-7. cc. 90. 211.

146. Railroad and turnpike companies to maintain bridges which they make
necessary. All railroad, plankroad and turnpike companies, shall keep up, at

their own expense, any bridge on or over county, or incorporated roads, wlien the

building of such bridge was made necessary in establishing their respective roads

;

and on failure to do so, shall forfeit and pay twenty-five dollars to any person

who may sue for the same, and in addition shall be guilty of a misdemeanor.

Kev., ss. 2700, 3775 ; Code, s. 2054 : K. C, c. 101, s. 35 ; 1838, <. 5, ss. 1-4.
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147. Counties to provide draws for vessels. The county or counties which
may erect bridges shall, by their boards of commissioners, provide and keep up
draws in all such bridges, where the same may be necessary to allow the con-

venient passage of vessels. When any such draw shall be necessary to be

erected for the passage of timber-rafts, said draw may not exceed twenty feet in

width.

Rev., s. 269S ; Code. 8. 205.3 ; 1891, c. 168 : R. C. c. 101, s. 34.

148. Owner of bridge to provide draws on notice. Owners of steamboats or

other craft, who may intend to navigate any river or creek over which any per-

son may have a bridge, may give three months notice of such intention in one

of the public journals of the state, published nearest the river or creek intended

to be navigated, and to the owner of the bridge, to construct a draw of sufficient

width to allow the passage of the boat which is to be used ; and if the owner of

the bridge shall not, within three months frpm the date of the notice, construct

the required draw, he shall forfeit and pay the person so notifying, if he be

thereby prevented from navigating the watercourse, fifty dollars ; and shall be

further subject to the like penalty, under like circumstances, for every three

months default thereafter.

Rev., s. 2699: Code. s. 2052: R. ('.. e. KH, s. 32: 1S46. c. 51, ss. 1, 2; 1838-9, c. 5.

149. Railroad and turnpike companies to provide draws. Railroad, plank-

road and turnpike companies, erecting bridges across watercourses, shall attach

and keep up good and sufficient draws, by which vessels may be allowed con-

veniently to pass.

Rev., s. 2701 : Code. s. 2051 : R. C, c. 101, s. 32 ; 1846. o. 51, ss. 1. 2.

150. Solicitor to prosecute for injury to bridges. The solicitors of the supe-

rior court are authorized and directed to institute suits in the name of the state,

in the counties wherein the injuries may be done, for the recovery of damages,

against all persons who shall willfully or negligently injure any public bridge

belonging to or situate in any county or counties, by forcibly running any

decked vessel, boat or raft against the same ; by cutting trees or timber in the

rivers or creeks above such bridges, or by any other manner or means whatso-

ever. In case the injviry is done to two counties, the action may be brought in

etiher for the entire damage ; and the damages which may be recovered shall be

for the iise of the county or counties injured; and if the plaintiff fail, the costs

shall be paid by the county or counties for whose use the suit is brought, and in

the same proportion in which the recovery would be divided.

Rev., s. 2705 : Code, s. 2055 ; R. C, c. 101, s. 36 ; 1846, c. 11. ss. 1. 2.

151. County liable on commissioners' contracts as to bridge. Every con-

tract and order by the board of county commissioners entered into or made as

authorized by this chapter for or concerning the building, keeping up or repair-

ing bridges, in such manner as to them may seem most proper, shall be valid

against the county.

Rev., s. 2702 : Code, s. 2035 : 1887, c. 370, s. 2 ; R. C, c. 101, s. 23 ; 1784, c. 227, s. 6.

152. Expenses of bridges borne by counties. The expense of building and
keeping up public bridges in the several counties shall be borne by the whole



152 EOADS AXD HIGHWAYS—Airr. 7 Ch. 69

people of each, and not by the people of the township separately, in which such

bridges may be situated ; and it shall be the duty of the commissioners to adjust

this burden equally among the people of their respective counties, and they shall

exercise a due supervision over the action of the respective boards of supervi-

sors of the townships, so as to prevent the board of any township from establish-

ing any unnecessary number of bridges in its respective township.

Rev., s. 2704 : Code. .s. 2060 ; 1809-70. c. 219.

153. Fastening vessels to bridges misdemeanor. If any person shall fasten

any decked vessel or steamer to any bridge that crosses a navigable stream, he

shall be guilty of a misdemeanor, and in the case of a bridge that crosses a

county line, may be prosecuted in either county.

Rev., s. 3774 : Code. s. 2050 ; 1887. c. 93, s. 3 : R. C, c. 101. s. 31 ; R. S., c. 104 ; 1858-9,

c. 58. s. 1.

153a. Fast driving over bridges misdemeanor. If any person shall ride or

drive over any public bridge at a rate of speed faster than a walk, he shall be

guilty of a misdemeanor, and upon conviction shall be fined not more than fifty

dollars or imprisoned not more than thirty days : Provided, that this section

shall not apply to any bridge unless the county commissioners shall keep posted

at each end of such bridge a notice forbidding the riding or driving over such

bridge at a rate of speed faster than a walk.

Rev., s. 3780.

Art. 8. Fekries and Toll Bridges

154. Commissioners may establish toll bridges. AVhenever, from the rapidity

or width of any stream, it may be too burdensome to build and keep up a bridge

across the same, at the expense of those who are taxable for that purpose, the

board of commissioners of the county, or counties, chargeable therewith, may
jointly and severally (as the case may be) contract for the building thereof, by
allowing the builder to take tolls, at such rate and for such time, on all persons,

horses, carriages and other things passing over the bridge, as may be agreed on

between the board of commissioners and the builder; which tolls shall be com-

mon to all persons. And such bridges shall be built in the manner the board

or boards may direct, and shall be kept in good repair by the builder, his heirs

and assigns, during the time the tolls are to be enjoyed.

Rev., s. 2706: Code. s. 2045; R. C. c. 101. s. 26; 1784, c. 227, s. 7; 1817, c. 9.39, s. 2; 1817,

c. 940. s. 3.

155. Condemnation of ferry sites. Wherever a public ferry has been or

may hereafter be established, the board of county commissioners of the county

in which any such ferry is or may be located shall have power to condemn land,

not exceeding one acre for each public ferry, adjacent or convenient to said

ferry, upon which to erect necessary buildings for the use and convenience of

ferrymen and the traveling public, under the same rules and regulations as are

provided by law for condemning land for public roads ; and upon the payment
or offer of payment, to the owner of said land, of the amount awarded to him
therefor, title to the same shall vest in the county in which said land is situate.

Nothing in this section shall be construed to deprive the owner of land so con-

demned of the right of appeal to the superior court.

Rev., s. 2691 ; 1889, c. 447.
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156. Commissioners to regulate ferriage. The board of commissioners of

each county shall, once a year, or oftener if necessary, at the meeting to be held

next after the first day of January, rate the prices of such ferries as shall be
kept within their respective counties; and ferries lying between two counties

shall be rated at a joint meeting of the commissioners of the two counties, to be

held at such time and place as may be agreed upon by the commissioners of the

two counties, and any ferry keeper who shall ask, demand, or receive a greater

price for ferriage than shall be rated by the board or boards of commissioners,

shall forfeit and pay five dollars for every offense to the party aggrieved. Every
person who owns a public ferry, and refuses to keep it up at the rates allowed

by the board, shall for every such offense forfeit five dollars.

Rev., s. 2707; 1907, c. 221, s. 1; Code, s. 2046; R. C, c. 101, s. 27; 1779, c. 160, s. 2.

Tolls are not regulated by joint boards of commissioners in the counties of Camden,
Catawba, Gaston, Halifax, Iredell, Lincoln, Mecklenburg, Northampton, Onslow, Pasquo-
tank and Surry. See 1907, c. 221, s. 1,

157. Owner of ferry may substitute toll-bridge. In all cases, where the

proprietor of a ferry shall prefer building a good and substantial bridge over

any water-course instead of keeping a ferry, he maj^ do so ; and may claim and
hold such bridge under the same rights, and in the same manner, by which the

ferry is claimed and held, and under the same rules, regulations, restrictions and
penalties as other toll-bridges : Provided, that no more toll shall be demanded
for passing any such bridge than is granted by law for the ferriage, unless by
agreement with the board of commissioners : Provided further, that in all such

bridges the proprietor shall erect a draw, where the free navigation of the

stream may require it.

Rev., s. 2708: Code, s. 2047; R. C, c. 101, s. 28; 1806, c. 706.

158. Owners of toll-bridges and ferries to give bond; actions on bond. The
board of commissioners of each county shall compel every person that may own
a toll-bridge, or keep a public ferry, within the county, to give bond with good

surety in the sum of one thousand dollars, payable to the state of North Caro-

lina, conditioned that he will constantly keep such bridge in good repair, or, as

the case may be, provide and keep good and sufficient boats, or other proper

craft, always to be well attended, for the passing of travelers or other persons,

their horses, carriages and effects ; and will indemnify and save harmless every

person who may be endamaged, by reason of any default in his undertaking.

And if any person shall receive damage, because such ferryman or keeper of a

toll-bridge shall not have complied with the conditions of his bond, he may bring

suit thereon in the name of the state, and recover his damages.

Rev., s. 270ft; Code. s. 2048; li. C, c. 101, s. 29: 1784, e. 227, s. 15.

159. Right of action of person detained at ferry. If any person shall be

detained at any public ferry by reason of the ferryman not having sufficient

boats or other proper crafts at hand, or by his neglecting to do his duty in any

other respect, he may recover before a justice of the peace, against such ferry-

man, the sum of ten dollars, as a penalty for every such default or neglect.

Rev., s. 2709: Code. s. 2448: R. ('.. c. 101, s. 29; R. S., c. 1(!1. s. 29.

160. Penalty on unauthorized ferry. If any unauthorized person shall pre-

tend to keep a ferry or to transport for- pay any person or his effects, within five
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miles of any ferry on the same river or water, which theretofore may have been

appointed, he shall forfeit and pay two dollars for every such offense, to the

nearest ferryman : Provided, that any person who may contract for carrying the

mail, may keep a boat for the sole piirpose of transporting the same, and such

passengers as may travel in the coach therewith, across any ferry ; but such con-

tractor shall not transport across such ferry any other passengers than such as

travel by the coach.

Rev., s. 2710 ; Code, s. 2049 ; R. C, c. 101, s. 30 ; 1764, c. 72, s. 1 : 1787. c. 273 ; 1S83, c. 381.

AbT. 9. COXVICT LaBOK ox EOxVDS

161. Application for convicts. Any county or township or good roads dis-

trict that desires to use convict labor in the construction or improvement of its

highways shall apply first to the geological and economic survey to lay out and
make plans for said work or to approve plans already made. The said county,

township or good roads district shall then apply to the board or state prison

directors for the number of convicts desired for the work, this number in no

case to be less than forty.

Ex. Sess. 1913, c. 37, ss. 1, 2.

162. Duty of directors of state prison. The board of directors, as soon as pos-

sible after the receipt of the application and the approval of the council of

state, shall furnish the labor requested and proceed to construct or improve the

highway under the direction of the state geological and economic survey. All

applications from counties, townships or good roads districts, for convict labor

shall be honored in turn, according to the date of their receipt, except that no

county, township or good roads district may use at any time more than one hun-

dred convicts if an application from another county is pending and no labor is

available for it.

Ex. Sess. 1913. c. 37. ss. 3, 4.

163. Compensation paid to state; how expense divided. Counties, town-

ships, or good roads district using convict labor shall pay to the state therefor

the sum of not less than one dollar per day for each laborer, shall furnish quar-

ters, to be approved by the board of prison directors, for prisoners and employees
;

it shall also provide pure drinking water and necessary firewood for camp use,

and shall furnish overseers to direct the work. All other expenses of every kind

whatever shall be borne by the board of prison directors.

Ex. Sess. 1913. c. 37. s. .5.

164. Certain existing contracts not affected. This article shall not interfere

with or apply to the agreements now existing and in force between the author-

ized authorities of the state and the Elkin and Alleghany Railroad Company, the

Statesville Air Line Railroad Company, the public road in Madison County,

under chapter four hundred and sixty-four, Public-Local Ijaws of one thousand
nine hundred and thirteen ; the Watauga and Yadkin Valley Railroad Com-
pany and the Hickorynut Gap dirt road now being constructed by the state and
leading across the Blue Ridge Mountains through the county of Henderson.
Should the said railroad companies at any time fail to carry out the provisions

of the agreement existing between them and the authorities of the state, then the
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state shall be under no further obligation to furnish convict labor, and may at

once withdraw such labor from the railroad company failing to carry out its

agreement.

Ex. Sess. 1M.3, c. 37. s. 6.

165. Convicts on state farm to be reserved. The state farm or penitentiary

authorities or cou^ncil of state shall at all times reserve a sufficient number of

convicts to properly cultivate and conduct the state farm.

Ex. Sess. 1913. c. .37. s. 7.

Akt. 10. Caetways, Chuechkoads and the' Like

166. Road supervisors establish or discontinue cartways; number of jurors;

appeal. The board of supervisors shall have the right to lay out and discontinue

cartways. In laying out and establishing roads and cartways, and for the pur-

pose of assessing damage to property by reason of the same, no greater number
of jurors than five shall be summoned or be required. Either party may appeal

from the decision of the board of commissioners of the county.

C.Kle, s. 2023 ; 1879. c. 82, s. 9.

167. Cartways and tramways laid out; procedure; cartways to be open to

public; appeal. If any person be settled upon or cultivating any land, or shall

own any standing timber, or be working any mines or minerals to which there is

leading no public road, or which is not convenient to water, and it shall appear

necessary, reasonable and just that such person shall have a private way to a

public road or water-course or railroad over the lands of other persons, he may
file his petition before the board of supervisors of the township at a regular or

special meeting praying for a cartway, tram or railway to be kept open across

such other persons' lands, leading to some public road, ferry, bridge, public

landing or water-course or railroad ; and upon his making it appear to the board

that the adverse party has had ten days notice of his intention, the board shall

hear the allegations of the petitioner and the objections of the adverse party or

parties, and if sufficient reason be shown, shall order the constable to summon a

jury of five freeholders, to view the premises, and lay off a cartway, tram or

railway, not less than fourteen feet wide, and assess the damages the owner of

such land may sustain thereby ; which, with the expense of making the way, shall

be paid by the petitioner. The cartways established under this section shall be

kept open for the free passage of all persons on foot or horseback, and all carts

and wagons, and the petitioner and others who use said road may from time to

time grade or repair said road as they may desire without doing any injury

to the adjoining lands. If the notice aforesaid shall not have been given, the

board shall cause such petition to be filed with their chairman until their next

meeting, when they shall proceed to hear and determine the same, and the peti-

tioner or the adverse party may appeal from the order of the supervisors to the

board of commissioners of the county, and from the order of the board of com-

missioners to the superior court at term, when the issues of fact shall be tried by

a jury, and from the judgment of the superior court to the supreme court, as in

other cases of appeal.

Rev., s. 2686; Code, s. 2056; 1917, c. 282, s. 1; 1917, c. 187, s. 1; 1909, c. 364, s. 1 ; 1903,

c. 102 ; 1887, c. 46 ; R. C, c. 101, s. 37 ; 1798, c. 508, s. 1 ; 1822, c. 1139, s. 1 ; 1879, c. 258.
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168. Discontinuance of cartways, etc.; gates and stockguards ; duration of

right. Cartways, tramways or railways laid off according to the provisions of

this chapter, may be changed or discontinued upon application by any person

concerned, under the same rules of proceeding as they may be first laid off, and
upon such terms as to the board of supervisors shall seem equitable and just.

Cartways, tramways or railways for the removal of timber, shall continue for

a period not longer than five years, and in entering cultivated land, shall protect

the same by sufficient stockguards. And any person through whose land a cart-

way may pass may erect gates across the same, which shall be kept in good
repair.

Rev., s. 2694; Code, s. 2057; 1SS7. c. 46. s. 2; K. C, c. 101. s. 38; 1798, c. 508, ss. 1, 2, 3

;

1834, c. 16, s. 1 ; 1887, c. 266.

169. Church roads laid out on petition; procedure. The board of supervisors

in each township is authorized to order the laying out of necessary roads to any
church or other place of public worship in the township, to discontinue such

roads when they may be found useless, and to alter the same so as to make them
more useful. The right of way herein provided for shall terminate whenever

the church or place of worship shall cease to be used as such. The board of

supervisors shall not order the laying out of any such road or discontinue or

alter the same except upon petition, in writing, nor shall tliey hear such petition,

unless it is made to appear that every person over whose lands the road may pass

shall have had ten days notice of the intention to file such petition, by personal

service of notice in writing, or if the owner is unknown or there is no owner,

agent or attorney of such owner resident in this state, then by notice thereof

posted up at the courthouse door of the county in which the township is situated

and at two public places in the township for the space of ten days. Upon the

hearing of the petition, if sufficient reason is shown, the board of supervisors shall

order the laying out, or shall discontinue or alter the road as the case may be,

and from their determination any party dissatisfied may appeal as is provided

with reference to the laying off of cartways. Such road shall be laid out to the

greatest advantage of the inhabitants and with as little prejudice as may be to

lands and enclosures, within twenty days from the notification of their appoint-

ment by three disinterested freeholders, to be appointed by the board of super-

visors ; and such damage as any individuals may sustain shall be ascertained by
such freeholders, and a report thereof with the proceedings had by them shall be

made to the board of supervisors. All damages so assessed by the freeholders

shall be paid by the petitioners, and until paid there shall be no confirmation of

the report of the freeholders, and the laying out shall be of no effect.

Rev., ss. 2687, 2689 ; Code, ss. 2062, 2064 ; 1872-3, c. 189, ss. 1-3, 5.

Note, As to obstructing cartways, church roads, etc., see this cliapter, s. 125a ; Crimes,
s. 181.
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50. Local moditioations a.s to fees of sheriffs.
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53. County board of education.
54. County board of pensions.
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56. Finance conmiittee.
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Art. 1. Pay.mext of S.\l.\];ies and Fees

1. Salaries payable monthly. All annual salaries shall be paid monthly out

of any money in the treasury not otherwise approi^riated.

Rev., s. 2772 : Code. s. 3731 : 1S93. c. 54.

2. Legislative employees paid on certificate of presiding officers. Tlie audi-

tor is authorized to audit the account of any employee of tlie senate or of the

house of representatives, upon the certificate of the president of the senate and of

the speaker of the house of repri?sentatives that such services have been rendered

for which the account is presented, and that the aniount as stated in said account

is reasonable, just and proper.

Rev., s. 2735; Code, s. 2873: 1870-1, res,, p, 508.

3. Payment of fees; when to be paid in advance. The several officers named
in this chapter shall receive the fees herein prescribed for them respectively,

from the persons for whom, or at whose instance, the service shall be performed,

except persons suing as paupers ; and no officer shall be compelled to perform any
service, unless his fee be paid or tendered, except in criminal actions. The said

officers shall receive no extra allowance or other compensation whatever, unless

the same shall be expressly authorized by statute. In case the service shall be

ordered by any proper officer of the state, or of a county, for the benefit of the

state or county, the fees need not be paid in advance ; but if for the state, shall
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be paid by the state, as other claims against it are ; if for a comity, by the board
of commissioners, out of the county funds. The fees in criminal cases are not

demandable in advance.

Rev., s. 2804; Code, ss. 3758, 1173.

3a. Fees of state officers; disposition and accounting. All fees from what-

ever source which may hereafter be collected by any of the officers or employees

of the state, except officers and clerk of the supreme court, shall be paid by the

heads of the departments into the state treasury within thirty days from their

collection, and the money paid shall be converted into the general fund. An
itemized statement thereof shall be rendered each month to the state treasurer.

No officer or employee of the state shall receive any compensation other than the

salaries fixed in this chapter, except as provided by way of fees or by special

appropriation or from any departmental fund.

1907. fc. 830. s. 1; 994, s. 1.

4. Copy-sheet defined. A copy-sheet shall consist of one hundred words, and in

reckoning the number of words in a copy-sheet, every date, or amount of money,
expressed in figures, as "1855," "$250.90," shall be estimated and charged as

one word.

Itev.. s. 2805; Code, s. 3757; R. C. c. 102. s. 42; 1868-9. c. 279, s. 556.

Aet. 2. Legislative Department

5. Members of general assembly and presiding officers. The members of the

general assembly for the term for which tliey have been elected, shall receive as

a compensation for their services the sum of four dollars per day for each day

of their session, for a period not exceeding sixty days ; and should tliey remain

longer in session, they shall serve without compensation. They shall also be

entitled to receive ten cents per mile, both while coming to the seat of govern-

ment and while returning home, the said distance to be computed by the nearest

line or route of public travel. The compensation of the presiding officers of the

two houses shall be six dollars per day and mileage. Should an extra session of

the general assembly be called, the members and presiding officers shall receive

a like rate of compensation for a period not exceeding twenty days.

Rev., s. 2729: Const., Art. IT. s. 28.

6. Clerks and doorkeepers. The principal and his assistant clerks, the en-

grossing clerks and doorkeepers and assistant doorkeepers of the general assem-

bly, and the chief clerk and assistants, appointed by the secretary of state to

supervise the enrollment of bills and resolutions, shall each receive four dollars

per day, during the session of the general assembly, and the same mileage as

members of the general assembly.

Rev., s. 2730; Code, ss. 2871, 2872 ; 1903. c. 5, s. 2 ; 1901. c. 631 ; 1899, cc. 6, 7 ; 1897, c. 52.

7. Copyists. Copyists employed in copying engrossed or enrolled bills and

resolutions of the general assembly shall receive ten cents per sheet, which shall

include the making of one carbon copy.

Rev., s. 2731 ; 1903. c. 5.

1008
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8. Principal clerks; extra compensation. The principal clerks of the general

assembly shall be allowed two hundred dollars as a compensation for indexing

the journals of their respective houses, and three hundred dollars each for extra

work and for services required to be performed by them after the adjournment

of each session of the general assembly, including the transcribing of a copy of

their respective journals, which shall be filed in the office of the secretary of state.

Rev., s. 2732 : Code. s. 2S68 ; 1866-7, c. 71 ; 1881, c. 292 ; 1911, c. 116.

9. Temporary doorkeepers. The persons appointed to place the two halls of

the general assembly in order, and to wait upon the members until doorkeepers

can be regularly appointed, shall be allowed, as a compensation, the sum of four

dollars each for their daily attendance and services.

Ifev., s. 2734 ; Code, s. 2871 : R. C, c. 52. s. 38 ; 1846, c. 63, s. 2.

10. Committee to examine treasurer's and auditor's books. The committee

appointed by the general assembly to examine tlie books of the treasurer and
auditor and insurance commissioner shall receive the same per diem for the

mimber of days engaged at the offices in Raleigh, and mileage to and from the

city of Raleigh, as is received by members of the general assembly.

Rev., s. 2740 ; Code, s. 3360 ; 1885, c. 334.

Art. 3. Executive DePxVi;t.a[ent

11. Governor. The salary of the governor shall be six thousand five hun-
dred dollars per annum. He shall be allowed annually the sum of six hundred
dollars as traveling expenses in attending to the business for the state and for

expenses out of the state and in the state in representing the interest of the

state and people, incident to the duties of his office, the said allowance to be paid

monthly. The auditor of the state is directed to issue a warrant for said

expenses upon voucher being filed showing the amount of expense and the nature

of the services rendered.

Rev., s. 2736; Code, s. .3720: 1879. c. 240: 1901. c. 8: 1907, c. 1009: 1911. c. 89; 1917,
cc. 11, 2.35.

12. Private secretary to governor; salary and fees. Tlie private secretary to

the governor shall be allowed an annual salary of twenty-five hundred dollars,

and he shall charge and collect the following fees, to be paid by the persons
for whom the services are rendered, namely: For the commission of a judge,
solicitor, senator in congress, representative in congress, notary piiblic, or a place

of profit, two dollars and fifty cents each ; for a testimonial, one dollar ; for

affixing the seal to a grant, twenty-five cents ; and for affixing the great seal of

tlie state to state bonds, ten cents. All fees, except fifty cents on each commis-
sion issued, which shall be retained by the private secretary for his services,

received by the private secretary shall be paid into the treasury quarterly. He
shall be ex officio secretary of the board of internal improvements, and shall be
allowed five dollars per day for each day the board is in session.

Rev., s. 2737: Code, ss. 1689, 3721; R. C, c. 102. s. 12; 1856-7, p. 71, res. ; 1881, c. 346;
Rr. 1901. c. 405 ; 1903. e. 729 ; 1907, c. 830 ; 1911, c. 95 ; 1913, o. 1 ; 1915, c. 50 ; 1917, c. 214.

13. Executive secretary. There shall be an executive secretary to the gov-
ernor. The executive secretary shall receive a salary of twelve hundred dollars

64 . 1009
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annually, and shall not be required to do clerical work for or allowed to receive

pay from the adjutant-general's office, for which three hundred dollars has

heretofore been allowed; and for additional clerical assistance the executive

department shall be allowed a sum not exceeding twelve hundred dollars per

annum.
Rev., s. liT.-JS : Code. s. ;!7ii2 ; 1.S76-7, p. 589, res. ; 1881, c. 218 ; 1907. c. 830. .s. 2 ; 1911. c. 95;

19i:j. c. 1 : 191.5. e. .50 : 1017. c. 214.

14. Lieutenant-governor. Whenever the lieutenant-governor shall attend any
meeting of state officials or otherwise, which he is required by law to attend, he

shall be entitled to receive as compensation the per diem allowed him under the

constitution as president of the senate for the time required in attending said

meeting, together with his necessary traveling expenses in going to and from
said meeting. The amount to which he shall be entitled shall be certified to by
him, and shall be paid to him by the state treasurer upon the proper warrant.

1911. c. io;5.

15. Office of state treasurer. The salary of the treasurer shall be three

thousand five hundred dollars per year. The salaries of the employees of the

department of the state treasurer shall be as follows : Chief clerk, twenty-five

hundred dollars per year; teller, eighteen hundred dollars per year; institu-

tion clerk, fifteen hundred dollars per year ; bond clerk, fifteen hundred dollars

per year ; corporation tax clerk, twelve hundred dollars per year ; stenographer,

twelve hundred dollars per year.

Rev., s. 27.S9: Code. s. 372.3: 1891. c. .505: 1007. c. 830. s. 3: 1907, c. 994. s. 2; 1917. c. 161.

16. Office of secretary of state. The salary of the secretary of state shall

be three thousand five hunilretl dollars per annum, payable monthly (and one

thousand two hundred dollars for clerical assistance). All fees received by him
shall be paid into the treasury, unless otherwise directed by law ; such fees to be

paid in quarterly. The secretary of state shall also be allowed six hundred dol-

lars for extra clerical assistance in the discharge of the duties of his office, and
the treasurer shall pay the same, upon the warrant of the auditor, out of the

fees collected by the secretary of state and paid into the treasury. The secretary

of state shall appoint a clerk, who shall be designated the corporation clerk. He-

shall be paid, out of the moneys derived from the organization taxes on corpora-

tions, a salary of two thousand dollars annually, and shall perform such duties

as the secretary of state shall require of him. The salary of the grant clerk

shall be eighteen hundred dollars annually; and that of the stenographer nine

hundred dollars annually.

Rev., s. 2741: Code, .s. .3724: 1001, c. 2. s. 108: lf>05, c. 549: 1879, c. 240. s. 6; 1881. p. 6.32,

res. : 1907. c. 8.30. ss. 2. 4 : 1907. c. 994. s. 2.

17. Secretary of state; fees to be collected. The secretary of state shall col-

lect the following fees, namely: copying and certifying a will, grant or patent

not exceeding two copy-sheets, fifty cents, and for every additional copy-sheet,

ten cents ; correcting an error not made by himself in a patent, fifty cents ; copy-

ing and certifying a plot and survey, fifty cents for each warrant or for each six

hundred and forty acres contained in the plot or survey, not to exceed five dollars

for one copy; receiving surveyor's return, making out, recording and endorsing
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grants, sixty cents ; each certificate, ten cents ; filing and recording a copy of a

judgment vacating a grant and all other services thereon, fifty cents; copying

an entry from the journals of the assembly, forty cents ; copying and certifying

the laws of other states, twenty cents for each copy-sheet ; and in all cases not

otherwise provided for, the secretary of state shall receive for copies of records

from his office, one dollar for the first three copy-sheets and ten cents a copy-

sheet thereafter.

Rev., s. 2742 : Code. s. :',725 : R. C c. 102. s. 1?> ; 1S70-1, c. 81. s. 3 : 1881. c. 79.

18. Fees on returns to secretary of state. All officers required to make
returns to the secretary of state shall receive for such returns five cents per

copy-sheet, to be audited on the certificate of the secretary of state, and paid as

other claims against the state.

Rev., s. 274.S : Code. s. 875!) : 18«8-9. c. 279. 8. 557.

19. Assistant to secretary of state; for indexing laws, etc. The assistant to

the secretary of state who shall index the laws and prepare the laws and captions

for publication shall receive a compensation of five hundred dollars.

Rev., s. 2733 ; 1903. o. 3.

20. Office of state auditor. The auditor shall receive a salary of three thou;

sand dollars per annum, and shall be allowed no fee or other compensation what-

ever. The salaries of the employees in the state auditor's department shall be

as follows, and no more : The chief clerk shall receive a salary of two thousand

dollars annually ; the tax clerk shall receive fifteen hundred dollars annually

;

and a stenographer shall receive nine hundred dollai's annually. The state

auditor is authorized to expend annually, out of funds not otherwise appro-

priated, an amount not exceeding three hundred dollars to pay a pension clerk,

who may be a member of his office force, for the purpose of carrying into effect

the pension laws of the state.

Rev., s. 2744: Code, s. 3726; 1S79. c. 240, s. 7; 1881, c. 213; 1885. c-. 352; 1899. c. 4.33;

1891. c. 3:!4. s. 5; 1907. c. 830. s. 5; 1907. c. 994. s. 2; 1911. c. 108. s. 1; 1911, o. 136, s. 1

;

1913. c. 172.

21. Office of superintendent of pubUc instruction. The superintendent of

public instruction shall receive an annual salary of three thousand dollars and
actual traveling expenses. The chief clerk in the department shall receive an

annual salary of two thousand dollars. The loan fund clerk shall receive an
annual salary of eighteen hundred dollars, the same to be paid out of the state

loan fund for building public schoolhouses. The stenographer shall receive an

annual salary of twelve hundred dollars.

Rev., s. 2745 ; Code, s. 2737 ; 1879. o. 240. s. 8 ; 1901. v. 4. .ss. 9, 11 ; lfK)3, c. 435. s. 2 ; 1903.

c. 567. s. 6: 1903. c. 603; lf)05. c. 5.33, ss. 2, 1.5, 16; 1907, c. 830, ss. 6, 11; 1907, c. 994; 1915.

c. 247 : 1917. cc. 167. 285.

Note. There are cej'taiu eiuplo.vees in rlie ottice of superintendent of ])ul)llc instruction

whose salary is lixed by the l>oard of education and the superintendent undei- powers
conferred upon them by hiw. see t)ie chapter, P'ducation.

Supei-visor of teacher trainin.ir. .'i;2..500. 1907, c. 856.

Director of schools for adult illiterates, |1,S00, and traveling expenses. 1917. c. 224.

Members of the state board of examiners and institute conductors, three members at

^2,.500 per vear, three meml)ers at .1:2.DOO iind .'P500 annually for traveling expenses. 1917,

c. 146. •
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22. Office of attorney-general. The attorney-general shall receive an annual

salary of three thousand dollars and, also, one hundred dollars for each term of

the supreme court which he shall attend and the fees allowed by law. The
assistant attorney-general shall receive a salary of fifteen hundred dollars per

year, payable monthly. The attorney-general shall also be allowed a stenog-

rapher at a salary of nine hundred dollars per year.

Rev., s. 2746; Code, ss. 3728. 3729: 1889. c. 274; 1893, c. 379; 1907, c. 8.30. s. 7; 1907,

c. 994, s. 2 ; 1909, c. 804 : 1911. c. 94.

23. Fees of attorney-general. In all appeals to the supreme court of per-

sons convicted of criminal offenses, a fee of ten dollars against each person who
shall not reverse the judgment shall be allowed the attorney-general, to be taxed

among the costs of that court.

Rev., s. 2747 : Code, s. .3737 : 1.S7.3-4. e. 170.

24. Commissioner of agriculture. The salary of the commissioner of agri-

culture shall be three thousand five hundred dollars per year, to be paid monthly

out of the receipts of the agricultural department.

Rev., s. 2749; 1901. f. 479, s. 4; 1905, c. 529; 1907, c. 887. s. 1 ; 1913, c. 58.

25. Office of commissioner of labor and printing. The salary of the com-

missioner of labor and printing shall be three thousand dollars per annum ; and
the salary of the assistant commissioner shall be two thousand dollars per annum.
They shall also receive their actual traveling expenses while traveling for the

purpose of collecting the information and statistics as provided by law. The
salary of the stenographer in the department shall be nine hundred dollars per

annum.
Rev., s. 27.53 : 1899, c. 373, s. 3 ; 1907. oc. 9.30. 9.S9 ; 1915, cc. 157, 177.

26. Office of insurance commissioner. The salaries in the department of

insurance sliall be as follows : The insurance commissioner, three thousand five

hundred dollars per year; deputy insurance commissioner, two thousand dol-

lars per year ; deputy and actuary, two thousand two hundred dollars per year

;

deputy insurance commissioner and accountant eighteen hundred dollars per

year; chief clerk and assistant, two thousand dollars per year; license clerk,

twelve hundred dollars per year ; cashier and stenographer, eleven hundred dol-

lars per year.

Rev., s. 2756; 1899, c. .54. ss. 3. S; 1901, c. 710; 1903, c. 42; 1903, c. 771. s. 3: 1907. e. .8.30.

s. 10; 1907, c. 994; 1909, c. 839; 1913, c. 194; 1915. cc. 158, 171; 1917, c. 70.

27. Office of state librarian. The salary of the state librarian shall be fif-

teen hundred dollars per annum. He shall be allowed one assistant at a salary

of nine hundred dollars per aiiiunn and a second assistant at a salary of five

hundred dollars annually. He shall be allowed the sum of two hundred and
fifty dollars per annum for services as custodian of the document library, and
the sum of one dollar per day during the sessions of the general assembly, for

keeping the document library open. The state librarian shall be allowed to

charge the fee of fifty cents for each seal and certificate, and in addition thereto

he shall receive ten cents per copy-sheet for all documents, papers, copies of

instruments of every description whatsoever pertaining to his office which he

shall be called upon to furnish to any person interested in same, to be paid by
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party securing such copy of record. The state librarian is authorized to employ

a janitor at a salary of sixty dollars a month.

Rev., s. 2748 ; Code. s. 3604 ; 1901, c. 503, s. 1 ; 1887, c. 258, s. 3 ; 1889, res., p. 519 ; 1905,

c. 537 : 1907. c.647 ; 1909, cc. 246. 887 ; Ex. Ses.s. 1913. c. 33 ; 1915, c. 74.

28. Adjutant-general. The salary of the adjutant-general .shall be three

thousand dollars per annum. The adjutant-general shall reside at the state

capital during his term of office.

Rev., s. 2750: Code. ss. 327.5. 37.30; 18W). c. 390. ss. 2, 3: 1879, c. 240, s. 10; 1883. c. 283,

s. 2: 1907. c. 803. s. 1: 1911. c. 110, s. 1; 1915. c. US.

29. Office of corporation commission. The salary of the corporation com-

missioners shall be three thousand dollars per annum each, and in addition

tliereto thereto five hundred dollars per annum each as state tax commissioners

;

and also actual traveling expenses while on official business. The salary of the

clerk of the corporation commission shall be twenty-four hundred dollars per

annum, and the commissioners may, out of the expense fund of the corporation

commission, allow such clerk an extra allowance above his regular salary in such

manner as in their judgment may be expedient, not exceeding three hundred
dollars. The first assistant clerk to the corporation commission shall receive

a salary of fifteen hundred dollars per annum, and the second assistant clerk

shall receive a salary of twelve hundred dollars per annum.

Rev., s. 2754: 1899. c. 164. s. 31, c. 688: 1901. e. 7. s. 2 ; 1903. c. 251, ss. 2. 3: 1905. c. 590,

s. 3; 1907, cc. 830. 989, 994, 999: 1911, c. 147.

Note. See for clerks and assistants to the commission, the chapter. Corporation Com-
mission, s. 10.

For fees for bank examinations, see tlie chapter. Banks, s. 29.

30. Presidential electors. Presidential electors shall be allowed for their

traveling expenses to and from the city of Raleigh and their attendance, the

same compensation as may be allowed members of the general assembly, and
shall be entitled to the same privileges.

Rev., s. 2761 : 1901, c. 89, s. 84.

31. State standard-keeper. The state standard-keeper shall be allowed such

compensation for his services as the governor shall deem adequate, not exceeding

one hundred dollars a year.

Rev., s. 2759 : Code. s. 3845 : 1866-7, p. 228 : 1881. c. 199, s. 4.

32. Keeper of capitol. The salary of the keeper of the capitol, or superin-

tendent of public buildings and grounds, shall be twelve hundred dollars per

annum, which shall include his compensation as keeper of the arsenal.

Rev., s. 2806 : Code. ss. 2302. 2303 : 1907, c. 989 : 1915. c. 150.

33. Servants and employees:

1. Servants of the state departments. The governor's office, the treasurer's

office, the secretary of state's office, the auditor's office and the corporation com-
mission shall each be allowed one servant, and the offices of superintendent of

public instruction and the attorney-general shall together be allowed one serv-

ant. Such servants shall receive each as compensation the sum of ten dollars

and fifty cents per week, except the servant in the office of the superintendent of

public instruction who shall receive twelve dollars per week.

1013



33 SALARIES AXD FEES—Akt. 3 Cli. 70

2. Janitors and watchnven. The night watchman and janitor of tlie eapitol

building and the gardener of eapitol square shall each receive two dollars and
fifty cents per day. The janitor of the eapitol building shall receive, in addition

to his regular compensation, one dollar per week for attending to and keeping

clean the water-closets in the eapitol building. The night watchman at the

supreme court room shall receive fourteen dollars per week and the fireman at the

supreme court room and the eapitol building shall receive seventeen dollars and

fifty cents per week. The night watchman at the governor's mansion shall

receive fourteen dollars per week. The night watchman at the department of

agriculture shall receive sixty dollars per month, to be paid oiit of fiinds belong-

ing to the department. The adjutant-general may employ a janitor whose

salary shall be ten dollars and fifty cents per week. The commissioner of labor

and printing may employ a janitor whose salary shall be five dollars per week.

The custodian for the state departments building shall receive a salary not to

exceed eighteen dollars per week, the janitor, a salary not to exceed seventeen

dollars per week, and the elevator operator a salary not to exceed seven dollars

and fifty cents per week; and the keeper of public buildings and grounds is

authorized to add their names to his weekly pay-roll, and the state auditor is

directed to draw his warrant on the state treasurer for an amount sufficient to

pay the above allowances. The custodian of the administration building shall

receive as compensation for his services the sura of ninety dollars per month.

S. Supreme court enijiloi/ees. The keeper of the eapitol is authorized and
empowered to keep upon his pay-roll three servants or employees of the supreme

court, two of whom shall receive ten dollars and fifty cents each per week, and the

other four dollars and sixty-six cents per week. The justices of the supreme

court may employ one additional servant for service in the supreme court, to be

carried on the pay-rolls at ten dollars and fifty cents per week.

J/. Engineer and fireman of central Jieafincj jdanL An engineer, and tircnian

if necessary, for the central heating plant may be employed, whose duties and
salary shall be fixed by the board of public buildings and grounds.

The servants and employees mentioned in this section sliall be paid by the

state treasurer unless otherwise specified herein.

Rev., s. 2762: Code. s. .•?7:^2 ; 1S9.3, o. .S06 ; 1899. c. 482; 1901. c. 62 i; 1907. c. S'M). s. 11;
1907, c. 989; 1909, cc. 116, 797. 826; 1918. c. 96, s. 2; 191:?, c. 108; Ex, Sess. 19i:'.. c. .59;

1915, cc. 187, 282, 247,

34. Laborer's leave of absence. Every laborer, waiter and messenger per-

manently employed under authority of law in and about the public buildings

and grounds at a salary who shall have served faithfully therein for the space

of one continuous year, shall be entitled to fifteen days leave of absence per
annum, with full pay at tlie end of every year of such service.

Uev.. ,s, 2768: 1897, c, 274; 1907, c. 117.

Art. 4, -IrDici.vL Dki'.m; r.\i kxt

35. Supreme court justices. Each justice of the supreme court shall be paid

an annual salary of four thousand dollars, and two hundred and fifty dollars

annually in lieu of and in commutation for traveling expenses. They shall each

be allowed nine hundred dollars annually for stenographer or clerk.

U('V„ s, 2764; Code, s. .87:!:!: 1891. c, 198: 1!K)8, c. S0.5 ;
19<^).5. c. 208; 1907, cc, S41, 9S8

;

1909, c, 4S(i: l<m, C-. S2; 191."), c, 44,
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36. Superior court judges. The salary of each of the judges of the superior

court shall be three thousand two hundred and fifty dollars per annum, and

seven hundred and fifty dollars is allowed each per annum to furnish traveling

and other necessary expenses incident to rotation, payable monthly. They shall

also receive one hundred dollars per week and their actual expenses incurred in

attending and holding special terms of court by assignment of the governor,

which expenes shall be paid by the county in which such special term is held.

Rev., 8. 2765: Code, 8s. 918, 3734; 1S91. c. 193; 1901, c. 167; 1905. c. 208; 1907, c. 988;

1909, c. 85: 1911, c. 82.

Note. See chapter. Courts, s. 47.

37. Certificates of courts held by judges. Every judge of the superior court

shall produce a certificate from the clerk of each county of his having held the

court of the county according to law ; and for every such certificate omitted to

be produced, there shall be a deduction from his salary of one hundred dollars,

unless he shall be prevented by sickness or other unavoidable cause.

Rev., s. 2766 ; Code. s. 3735 : R. C, c. 102, s. 4 : 1868-9, c. 46, s. 7 ; 1879, c. 240, s. 5.

38. Solicitors; general compensation. The solicitors of the several judicial

districts shall receive twenty dollars for each term of the superior court they shall

attend, warrant by the auditor to issue therefor upon a certificate of such attend-

ance from the clerk of the court ; and the fees as prescribed in the following

section.

Rev., s. 2767: Code, 8. 3736; 1879, c. 240, s. 12.

39. Fees of solicitors. The solicitors shall, in addition to the general com-

pensation allowed them by the state, receive the following fees, and no other,

namely

:

For every conviction under an indictment charging a capital crime, whether

by plea or verdict, twenty-five dollars.

For perjury, forgery, counterfeiting, passing or attempting to pass or sell any
forged or counterfeited paper or evidence of debt ; maliciously injuring or

attempting to injure any railroad or railroad car, or any person traveling on such

railroad car; stealing or obliterating records; stealing, concealing, destroying or

obliterating any will ; maliciously burning or attempting to burn hoiises or

bridges, seduction, slander of an innocent woman, and embezzlement ; breaking

into houses otherwise than burglariously ; misdemeanors of accessories after the

fact to felonies; in each of the above cases, fifteen dollars.

For larceny, receiving stolen goods, frauds, maims, deceits and escapes, eight

dollars.

For all other offenses, five dollars.

The fees in all the above eases are to be taxed in the costs against the party

convicted; but where the party convicted is insolvent, the solicitor's fees shall

be one-half, to be paid by the county in which the indictment was found, except

that for convictions under an indictment charging a capital crime, whether by
plea or verdict, forgery, perjury, conspiracy, seduction, slander of an innocent

woman, embezzlement, breaking into houses otherwise than burglariously, and
when defendants are convicted and assigned to work on the public roads of any
county in this state, they shall receive full fees : Provided, that no larger fee

than ten dollars shall be taxed for the solicitor in an indictment against the
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justices of the peace of any county, as justices, when there are more than three

justices who are found guilty.

The solicitors of the several judicial districts and criminal courts shall prose-

cute all penalties, and forfeited recognizances entered in their courts respec-

tively, and as compensation for their services shall receive a sum to be fixed by
the court, not more than five per centum of the amount collected upon such

penalty or forfeited recognizance.

For performing his duty for the appointment of a receiver of an estate of a

minor, he shall receive not to exceed ten dollars, to be fixed by the judge; and
in passing on the returns of the receivers in such cases where the estate of the

infant does not exceed five hundred dollars, the fee of the solicitor shall not

exceed five dollars, and where the estate exceeds five hundred dollars, his fee

shall not exceed ten dollars, to be fixed by the judge, and in each case to be paid

out of the fund.

Rev., s. 27fiS : Code. s. ;]737 : 1S73-4. c. 170 ; 1.SS5. c. 130 : ls95, c. 14 : 1901. c. 4. s. 5

:

1915. c. 86.

40. Clerk of Supreme court. The clerk of the su})reme court shall receive

an annual salary of three hundred dollars, to be paid semiannually, on a certifi-

cate of the justices ; and, in addition thereto, the following fees, namely : For
recording the papers and proceedings in the causes decided in the supreme court,

which are required by law to be recorded, such compensation as may be esti-

mated by the justices of the court at each term, not to exceed thirty cents for

each page recorded, to be paid by the treasurer on the certificate of the justices

;

for entering an appeal, one dollar; a continuance, thirty cents; a scire facias,

eighty cents ; a certiorari, eighty cents ; a determination, two dollars ; a certifi-

cate, sixty cents; a fieri facias, or other execution, fifty cents; a seal, twenty-

five cents ; a transcript, or copy of a record, twenty cents for each copy-sheet

;

a rule given for service, twenty-five cents ; a rule not for service, fifteen cents ; a

subpoena, writ, or other process, one dollar ; a commission, fifty cents ; drawing

a decree or judgment, by the copy-sheet, forty cents ; a search, ten cents ; affix-

ing the seal to any writing requiring it, twenty-five cents ; and an affidavit,

twenty-five cents.

Rev., s. 2769 ; Code, s. 3738 : R. C. c. 102, ss. 2.5, 26 : 1870-1, c. 139, s. 7.

41. Janitor and fireman of supreme court building. The janitor of the

supreme court shall be appointed by said court. He shall act also as assistant

librarian of the supreme court. As janitor he shall receive fifteen dollars per

week, and for acting as assistant librarian he shall receive thirty dollars per

month. The fireman of the supreme court building shall be appointed by the

chief justice and associate justices of the supreme court. When not engaged

in his duties as fireman he shall act as assistant janitor of the supreme court

building, and shall assist in the cleaning and care of such building and perform

such other duties as may be designated by the said justices of the supreme court.

1907. c. 732 : 1909, cc. 687, 721 ; 1911, c. 156.

42. Marshal of supreme court. The salary of the marshal of the supreme

court shall be fifteen hundred dollars per annum ; and he shall perform the

duties of librarian without additional compensation.

Rev., s. 2770 ; Code, ss. 9-50, 3606-; 1889, c. 482 ; 1873-4, c. .34 ; 1881, c. 306 ; 1907. c. 732

;

1909, c. 687.
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43. Supreme court reporter. The compensation of the svipreme court reporter

shall not exceed fifteen hundred dollars per annum, to be fixed by the court.

He is authorized and empowered to employ a stenographer and clerk at a yearly

salary of not exceeding six hundred dollars, payable monthly directly to the

person so employed by the reporter, by voucher drawn by the state auditor on

the state treasurer, out of the general funds of the state.

Rev., s. 2771; Code, ss. 3363, 3728: 1893, c. 370; 1897, c, 429; 1911, c. 107; 1913, c. 59;

1917, c. 272.

Art. 5. County Officers

44. Clerk of superior court. The fees of the clerk of the superior court shall

be the following, and no other, namely

:

Advertising and selling under mortgage in lieu of bond, two dollars for sales

of real estate and one dollar for sales of personal property.

Affidavit, including jurat and certificate, twenty-five cents.

Appeal from justice of the peace, fifty cents.

Appeal from the clerk to the judge, fifty cents.

Appeal to the supreme court, including certificate and seal, two dollars.

Appointing and qualifying justices of the peace, to be paid by the justicei,

twenty-five cents.

Apprenticing infant, including indenture, one dollar.

Attachment, order in, fifty cents.

Auditing account of receiver, executor, administrator, guardian or other trus-

tee, required to render accounts, if not over three hundred dollars, fifty cents;

if over three hundred dollars and not exceeding one thousand dollars, eighty

cents; if over one thousand dollars, one dollar.

Auditing final settlement of receiver, executor, administrator, guardian or

other trustee, required to render accounts, one-half of one per cent of the amount
on which commissions are allowed to such trustee, for all sums not exceeding

one thousand dollars; and for all sums over one thousand dollars, one-tenth of

one per cent on such excess ; but such fees shall not exceed fifteen dollars, unless

there be a contest, when the clerk shall have one per cent on the said excess over

one thousand dollars ; but in no instance shall his fees exceed twenty-five dollars.

Auditing and recording the final account of commissioners appointed to sell

real estate, one-half of the fees allowed for auditing and recording final accounts

of executors.

Bill of costs, preparing same, twenty-five cents.

Bond or undertaking, including justification, sixty cents.

Canceling notice of lis pendens, twenty-five cents.

Capias, each defendant, one dollar.

Capias, when the defendant is not arrested thereunder, shall be such sum as

the commissioners of his county may allow.

Caveat to a will, entering and docketing same for trial, one dollar.

Certificate, except where it is a charge against the county, twenty-five cents;

and where it is a charge against the county, the fee shall be such sum not exceed-

ing twenty-five cents as the board of commissioners shall allow.

Commission, issuing, seventy-five cents.

Continuance, thirty cents.

Docketing ex parte proceedings, fifty cents.
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Docketing indictment, twentj^-five cents.

Docketing liens, twenty-five cents.

Docketing judgment, twenty-five cents.

Docketing summons, twenty-five cents.

Execution and return thereon, including docketing, fifty cents; and certifying

return to clerk of any county where judgment is docketed, twenty-five cents.

Filing all papers, ten cents for each case.

Guardian, appointment of, including taking bond and justification, one dollar.

Impaneling jury, ten cents.

Indexing judgment on cross-index book, ten cents for the judgment regardless

of number of parties.

Indexing liens on lien book, ten cents.

Indictment, each defendant in the bill, sixty cents.

Injunction, order for, including taking bond or undertaking and justification,

one dollar.

Judgment, final, in term-time, civil action, one dollar.

Judgment, final, against each defendant, in criminal actions, one dollar.

Judgment, final, before the clerk, fifty cents.

Judgment by confession, without notice, all services, three dollars.

Judgment in favor of widow for year's support, fifty cents.

Judgment nisi, entering against a defaulting witness or juror, on bail bond
or recognizance, twenty-five cents.

Juror ticket, including jurat, ten cents.

Justification of sureties on any bond or imdertaking, except as otherwise pro-

vided, fifty cents.

Letters of administration, including bond and justification of sureties, one

dollar.

Motions, entry and record of, twenty-five cents.

Notices, twenty-five cents, and for each name over one in same paper, ten cents

additional.

Notifying solicitors of removal of guardian, one dollar.

Order enlarging time for pleading, and all interlocutory orders, in special

proceedings and civil actions, twenty-five cents.

Order of arrest, one dollar.

Order for appearance of apprentice, on complaint of master, one dollar ; for

appearance of master on complaint of apprentice, one dollar.

Order for the registration of a deed or other writing, which has been proved or

acknowledged in another coiinty, or before a judge, justice, notary or other

officer, except a chattel mortgage, twenty-five cents.

Postage, actual amount necessarily expended.

Presentment, each person presented, ten cents.

Probate of a deed or other writing, proved by a witness, including the certifi-

cate, twenty-five cents.

Probate of a deed or other writing, acknowledged by the signers or makers,

including all except married women, who acknowledge at the same time, with the

certificate thereof, twenty-five cents.

Probate of a deed, or other writing, executed by a married woman, for her

acknowledgment and private examination, with the certificate thereof, twenty-

five cents.
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Probate of limited partnership, fifty cents.

Probate of will in common form and letters testamentary, one dollar.

Qualifying justice of the peace, to be paid by the justice, twenty-five cents.

Qualifying members of the board of commissioners, to be paid by the commis-

sioners, twenty-five cents.

Recognizance, each party where no bond is taken, twenty-five cents.

Recording and copying papers, per copy-sheet, ten cents.

Recording names, qualification, and expiration of term of office of justices of

the peace, five cents for each name.

Registering trained nurses, including certificate of registration, fifty cents.

Recording certificates of incorporation of corporations, three dollars.

Recording names of jurors as required by law, five cents for each name.

Resignation of guardian, relinquishment of right to administer, or to qualify

as executor, receiving, filing and noting same, twenty-five cents.

Seal of office, when necessary, twenty-five cents.

Subpoena, each name, fifteen cents.

Summons, in civil actions or special proceedings, including all the names
therein, one dollar, and for every copy thereof, twenty-five cents.

Transcript of judgment, twenty-five cents.

Transcript of any matter of record or papers on file, per copy-sheet, ten cents.

Trial of any cause, or stating an account, as referee, pursuant to order of the

judge, such allowance as the judge may make.

Witness ticket, including jurat, ten cents.

Five per cent commissions shall be allowed the clerk on all fines, penalties,

amercements and taxes paid the clerk by virtue of his office ; and three per cent

on all sums of money not exceeding five hundred dollars placed in his hands by
virtue of his office, except on judgments, decrees, and executions ; and upon the

excess over five hundred dollars of such siims, one per cent.

Uev., s. 277.'! ; Code. s8. 229, 1789. .3109, .3739 ; 1885, c. 199 : 1893, c. 52, s. 4 ; 1897, o. 68

;

1899, c. 17. 8. 2 : 1S99. <. 247. s. 3 ; 1899, cc. 578, 261 ; 1901, cc. 121. 614, s. 3 ; 1903, c. 359, s. 6

;

1905. f. 3(!0, s. :!.

Note. For comiieiisatiou of clerk on settlement of decedent's estate, see Administration,
s. 152.

Foi- fees in orjianization of corporations, see Corporations, s. 104.

In many c-onnties the clerk has heen put upon a salary basis.

45. Local modifications as to clerk's fees. For the probate of a short form
lien bond, or lien bond and chattel mortgage combined, the clerk shall receive

ten cents in the following counties : Alamance, Alleghany, Ashe, Beaufort,

Bladen, Brunswick, Buncombe, Burke, Carteret, Caswell, Catawba, Chatham,
Chowan, Cleveland, Columbus, Craven, Cumberland, Davie, Duplin, Durham,
Edgecombe, Forsyth, Gaston, Gates, Granville, Greene, Harnett, Iredell, John-
ston, Jones, Lenoir, Lincoln, Martin, McDowell, Mecklenburg, Moore, Nash,

New Hanover, Onslow, Pamlico, Pender, Perquimans, Person, Pitt, Polk, Rich-

mond, Robeson, Rockingham, Rowan, Rutherford, Sampson, ITnion, Vance, War-
ren, Washington, Watauga, Wayne, Wilson.

Rev., s. 277:'.: 1907, c. 717: 1909. c. 502: I'. L. 1917, c. 182.

In Anson, this fee is twenty cents.

P. L. ]913, c. 49.
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In Bertie County the clerk of the superior court shall collect the sum of fifteen

cents for each crop lien or lien bond probated by him for registration in Bertie

County, including all services connected therewith.

P. L. 1915. c. 163.

In Forsyth County the clerk shall receive fifteen cents for the probate of a

deed or other writing, acknowledged by the signers or makers, including all

except married women who acknowledge at the same time, with the certificate

thereof. He shall also receive fifteen cents for the probate of a deed or other

writing, proved by a witness, including the certificate.

P. L. 191.3, c. 626.

In Jackson County in addition to the fees now allowed by law the clerk shall

receive the sum of five dollars for writing up the minutes of each day 's session of

the superior court of the county, to be paid by the county.

P. L. 191.3. c. 1S2.

In Eobeson County the board of county commissioners may make an allow-

ance to the clerk of the superior court for keeping the records of the court and
transcribing the minutes, to be paid out of the general county fund.

"Rev., s. 277.3.

46. Coroners. Fees of coroners shall be the same as are or may be allowed

sheriffs in similar cases

:

For holding an inquest over a dead body, five dollars; if necessarily engaged

more than one day, for each additional day, five dollars.

For biirying a pauper over whom an inquest has befen held, all necessary and
actual expenses, to be approved by the board of county commissioners, and paid

by the county.

It is the duty of every coroner, where he or any juryman deems it necessary to

the better investigation of the cause or manner of death, to summon a physician

or surgeon, who shall be paid for his attendance and services ten dollars, and such

further sum as the commissioners of the county may deem reasonable.

Rev., s. 2775 ; Code. s. 3743 ; 1903, c. 781.

Note. For coroners' fees in counties noted see acts cited.

Buncombe. Rev.. 2775; P. L. 1911. c. 550.

Brunswick and New Hanover, I*. L. 1917, c. 680.

47. Register of deeds. The register of deeds shall be allowed, while and when
acting as clerk to the board of commissioners, such per diem as such board may
respectively allow, not exceeding two dollars ; and shall be allowed the following

fees for his services as register of deeds

:

For registering any deed or other writing authorized to be registered by them,

with certificate of probate or acknowledgment and private examination of a

married woman, containing not more than three copy-sheets, eighty cents; and

for every additional copy-sheet, ten cents.

Registering chattel mortgage, statutory form, twenty cents.

For comparing and certifying a copy of any instrument filed for registration,

when the copy is furnished by the party filing the instruments for registration

and at the time of filing, one dollar.
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For a copy of any record or any paper in their offices, like fees as for regis-

tering the same.

For issuing each notice required by the county commissioners, inchiding sub-

poenas for witnesses, fifteen cents. This shall not include county orders on the

treasury.

Eecording and issuing each order of commissioners, ten cents. Where a

standing order is made for the payment of money, monthly or otherwise, there

shall be charged but one fee therefor.

Making out original tax list, two cents for each name thereon ; for each name
on each copy required to be made, two cents.

Issuing marriage license, one dollar.

For transcript and certificate of limited partnership, fifty cents.

For recording the election returns from the various voting precincts, ten cents

per copy-sheet, to be paid by the coxinty.

For attaching and indexing subdivisions or plats now allowed by law to be

registered, fifty cents; for transcribing and indexing subdivisions and plats,

seventy-five cents. If such subdivision or plat contains more than three lots or

tracts of land, the register of deeds shall be entitled to charge twenty-five cents

for transcribing each and every lot or tract of land in excess of three that is con-

tained in such plat or subdivision, but in no case shall the fees exceed five dollars

for transcribing and indexing such plat or subdivision.

Rev., s. 2776; Code, ss. 710, 3109, 3751; 1887, c. 283; 1891, c. 321; 1897, cc. 27, 68; 1899,

c. 17, s. 2 ; 1899, c. 247, s. 3 ; 1899, cc. 261, 302, 578, 723 ; 1901. c. 294 : 1903, c. 792 ;
190.5,

cc. 226, 292, 319 ; 1911, c. 55, s. 3.

Note. In many counties the register of deeds has heen jint upon a salary basis.

48. Local modifications as to fees of registers of deeds. The register of deeds

shall receive for registering short form of lien bond, or lien bond and chattel

mortgage combined, fifty cents in the counties of Davidson, Halifax, North-

ampton, Scotland, Union, Vance, Warren and AVayne ; thirty cents in the

counties of Alamance, Alleghany, Anson, Ashe, Beaiifort, Bladen, Brunswick,

Buncombe, Burke, Carteret, Caswell, Catawba, Chowan, Craven, Cumberland,
Davie, Duplin, Durham, Edgecombe, Forsyth, Gaston, Gates, Granville, Har-
nett, Hertford, Jones, Lenoir, Lincoln, Martin, McDowell, ]\Ioore, New Hanover,
Onslow, Pamlico, Pender, Perquimans, Person, Pitt, Polk, Richmond, Robeson,

Rockingham, Rowan, Rutherford, Sampson, Washington, Watauga and Wilson;

twenty cents in the counties of Chatham, Columbus, Cleveland, Iredell, John-

ston and Mecklenburg.

Rev., s. 2776 ; 1907. cc. 421. 636, 717 : 1909. cc. 23, 5.32 ; P. L. 1913, c. 49 ; P. L. 1917, c. 182.

In Alexander County the board of county commissioners are authorized and
empowered to pay the register of deeds the sum of one cent each per name for

indexing births and deaths in said county. Likewise in Cleveland County.

P. L. 1915, c. 513 ; P. L. 1917, c. 423.

In Catawba County the register of deeds shall be allowed as a fee for his

services for registering any deed of trust, in which real property is conveyed to

a trustee to secure a loan from a building and loan association, the sum of

eighty cents.

1909, c. 43.
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In Forsyth County the register shall receive for registering any deed or other

writing authorized to be registered, with certificate of probate or acknowledg-

ment and private examination of a married woman, containing not more than

three copy-sheets, sixty-five cents ; and for every additional copy-sheet, ten cents

:

Provided, that the registration of any deed of trust shall not cost more than one

dollar and ten cents, where the same does not contain more than four copy-

sheets, and for every additional copy-sheet, ten cents each.

Rev., s. 2776 ; P. L. 191.3. c. 626 ; P. L. Ex. Sess. 191.3. c. 177.

In Jackson County the register shall, for his service in acting as clerk of the

board of commissioners, for recording minutes, and doing other clerical work
for or under the' direction of the board of commissioners, receive three dollars

per day, to be paid by the county.

V. I.. 191.3. c 1S2.

In Tyrrell County the register shall receive for canceling mortgages, deeds of

trust or instruments intended to secure the payment of money, fifteen cents.

1909. C-. 7«().

In Union County the county commissioners may revise the fees and commis-

sions which may be charged by the register of deeds, and may fix all such fees

and commissions at such amounts and rates as in their judgment will give the

register of deeds and his deputies and assistants reasonable compensation. The
fees and commissions so fixed shall be the legal fees chargeable by and payable

to the register of deeds.

P. L. 1917. c. 360.

In Wake County the register of deeds shall charge and receive the following

fees for registration of the papers herein mentioned, to wit : For registering lien

bond, fifty cents ; for registering short form of chattel mortgage provided for

securing a sum not exceeding three hunderd dollars, thirty cents ; for registering

short form of agricultural lien and chattel mortgage for advances, thirty cents

;

for registering short form of crop lien to secure advances and chattel mortgage

to secure preexisting debt, and to give additional security to the lien, thirty

cents; for registering short form notes given for the purchase price of personal

property or combining also a conveyance of the property or other additional

property as security, and retaining title to the property sold, twenty cents.

V. L. 191.5, c. 13S.

In Yadkin County the fees for recording chattel mortgages, crop liens, condi-

tional sales, etc., shall be twenty cents for the first two copy-sheets or fraction

thereof and ten cents for each additional copy-sheet or fraction thereof.

I'. I.. 1911. c. 414.

49. Sheriffs. Sheriffs shall be allowed the following fees and expenses, and

no other, namely

:

Executing summons or any other writ or notice, sixty cents ; but the board of

county commissioners may fix a less sum than sixty cents, but not less than thirty

cents, for the service of each road order.

Arrest of a defendant in a civil action and taking bail including attendance

to justify, and all services connected therewith, one dollar.
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Arrest of a person indicted, including all services connected with tlie taking

and justification of bail, one dollar.

Imprisonment of any person in a civil or criminal action, thirty cents ; and
release from prison, thirty cents.

Executing subpoena on a witness, thirty cents.

Conveying a prisoner to jail to another county, ten cents per mile.

For prisoner's guard, if any necessary, and approved by the county commis-

sioners, going and returning, per mile for each, five cents.

Expense of guard and all other expenses of conveying prisoner to jail, or

from one jail to another for any purpose, or to any place of punishment, or to

appear before a court or justice of the peace in another county, or in going to

another county for a prsioner, to be taxed in the bill of costs and allowed by the

board of commissioners of the county in which the criminal proceedings were

instituted.

For allotment of widow's year's aflowance, one dollar.

In claim and delivery for serving the original papers in each case, sixty cents,

and for taking the property claimed, one dollar, with the actual cost of keeping

the same until discharged by law, to be paid on the affidavit of the returning

officer.

For conveying prisoners to the penitentiary, two dollars per day and actual

necessary expenses; also one dollar a day and actual necessary expenses for each

guard, not to exceed one guard for every three prisoners, as the sheriff upon
affidavit before the clerk of the superior court of his county shall swear to be

necessary for the safe conveyance of the convicts, to be paid by the state treas-

urer upon the warrant of the auditor, out of any money in the treasury not

otherwise appropriated. The sheriff:' shall file with the auditor the affidavit

above mentioned, together with a fully itemized account, to be sworn to before

the auditor, showing the ninnber of days requisite for coming and returning and
the actual expense of conveying said convicts and the guard necessary for their

safe-keeping, and if the auditor approves said account, he shall issue his warrant

on the treasurer for the amount thereof.

Providing prisoners in county jail with suitable beds, bed-clothing, other

clothing and fuel, and keeping the prison and grounds cleanly, whatever sum
shall be allowed by the commissioners of the county.

Collecting fine and costs from convict, two and a half per cent on the amount
collected.

Collecting executions for money in civil actions, two and a half per cent on

tlie amount collected ; and the like commissions for all moneys which may be paid

to the plaintiff by the defendant while the execution is in the hands of the

sheriff.

Advertising a sale of property under execution at each public place required,

fifteen cents.

Seizing specific property under order of a court, or executing any other order

of a court or judge, not specially provided for, to be allowed by the judge or

court.

Taking any bond or undertaking, including furnishing the blanks, fifty cents.

The actual expense of keeping ail property seized under process or order of

court, to be allowed by the court on the affidavit of the officer in charge.
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A capital execution, ten dollars, and actual expense of burying the body.

Summoning a grand or petit jury, for each man summoned, thirty cents, and

ten cents for each person summoned on the special venire.

For serving any writ or other process with the aid of the county, the usual fee

of one dollar, and the expense necessarily incurred thereby, to be adjudged by
the county commissioners, and taxed as other costs.

All just fees paid to any printer for any advertisement required by law to be

printed.

Bringing up a prisoner upon habeas corpus, to testify or answer to any court

or before any judge, one dollar, and all actual and necessary expenses for such

services, and ten cents per mile by the route most usually traveled, and all

expenses for any guard actually employed and necessary.

For summoning and qualifying appraisers, and for performing all duties in

laying off homesteads and personal property exemptions, or either, two dollars,

to be included in the bill of costs.

For levying an attachment, one dollar.

For attendance to qualify jurors to lay off dower, or commissioners to lay off

year's allowance, one dollar; and for attendance, to qualify commissioners for

any other purpose, seventy-five cents.

Executing a deed for land or any interest in land sold under execution, one

dollar, to be paid by the purchaser.

Service of writ of ejectment, one dollar.

For every execution, either in civil or criminal cases, fifty cents.

Whenever any precept or process shall be directed to the sheriff of any adjoin-

ing county, to be served out of his county, such sheriff shall have for such serv-

ice, not only the fees allowed by law, but a further compensation of five cents for

every mile of travel going to and returning from service of such precept or

process : Provided, that whenever any execution of five hundred dollars or

upwards shall be directed to the sheriff of an adjoining county, under this chap-

ter, such sheriff shall not be allowed mileage, but ojily the commissions to which

he shall be entitled.

Rev., s. 2777 ; Cofle. ss. 931, 2135. 2089, 2090, 3752 : 1885. c. 262 : 1891, cc. 112, 143 : 1903,

c. 541 ; 1901, c. 64 ; R. C. c. 102. s. 21 ; R. C, c. 31, s. 56 : 1822. c. 1132.

XoTE. For serving process from corporation commission, see Corporation Commission,
Art. 6.

For sheriffs compensation for duties connected witli collection of taxes, sec Taxation,
Art. 1.3.

In many counties tlic slicriff lias been put upon a salary basis.

50. Local modifications as to fees of sheriffs. The sheriff of Hyde County
shall be allowed the siun of two dollars for serving all warrants or capiases or

other criminal processes on the waters of Pamlico Sound or on the waters of any

bay in Hyde County. Whenever such sheriff is compelled to go by boat or vessel

a distance of more than two miles from any shore or landing in Hyde and of

Dare County to serve any civil process upon the waters of Pamlico Sound and

waters of Dare County or any bay in Hyde County, such sheriff, in addition

to the fee prescribed by law for serving siich process, may add the expense of

hiring such boat or vessel, which cost or expense shall be taxed by the clerk of

the superior court of the county from which such process issued in the bill of

costs in the action in whicli such process issued. Sheriffs and constables of
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Hyde and Carteret counties shall receive three dollars for every process exe-

cuted on board of any boat or vessel lying in the waters between Ocracoke

Island, Hyde County, and Portsmouth in Carteret County.

Rev., s. 2777 ; 1907, c. 206.

The sheriff of Dare County shall be allowed his actual traveling expenses

incurred by him in serving warrants, capiases or other criminal processes on the

waters of Dare County or at any point in Dare County across the water.

1909, c. 527.

For every illicit distillery seized as required by law the sheriffs of Haywood,

Lincoln, Pitt and Transylvania counties shall receive the sum of twenty dollars,

which shall be allowed by the commissioners of the county in which the seizure

was made.

Ex. Sess. 1908, s. 97.

For each person summoned on a special venire the sheriff of Robeson County

shall receive thirty cents; but not for a special venire ordered to be summoned
from the bystanders, in which case he shall receive ten cents for each person so

summoned.
1909, c. 317.

5L County treasurer.
^
The county treasurer shall receive as compensation

in full for all services required of him such a sum, not exceeding one-half of

one per cent on moneys received and not exceeding two and a half per cent on

moneys disbursed by him as the board of commissioners of the county may allow.

As treasurer of the county school fund he shall receive such sum as the board of

education may allow him, not exceeding two per cent on disbursements : Pro-

vided, that said treasurer shall be allowed no commission or compensation for

receipts and disbursements of any loan or loans made to the county by the state

board of education out of the state literary fund for the building of schoolhouses

:

Provided, that in counties where the treasurer's total compensation cannot

exceed two hundred and fifty dollars per annum the treasurer may be allowed,

in the discretion of the board of county commissioners and of the board of edu-

cation, as to the school fund, a sum not exceeding two and one-half per cent on

his receipts and not exceeding two and one-half per cent on his disbursements of

all funds handled by him ; but the compensation allowed by virtue of the provi-

sions of this last jjroviso shall not be operative to give a total compensation in

excess of two hundred and fifty dollars per annum to such treasurers.

Rev., s. 2778 ; Code, s. 770 ; 1899, c. 23.3 : 1909, c. 577 ; 1913, c. 144.

XoTE. For special commission allowed treasurer in Martin County, see Rev., s. 2778.

Jn many counties the treasurer has been put upon a salary basis.

52. County superintendent of public instruction. The salary of the county

superintendent of schools shall be fixed by the county board of education. It

shall not be less than three dollars per day while engaged in the service of the

public schools. The county board of education may fix an annual salary not to

exceed four per cent of the disbursements for schools under his supervision.

The county board of education of any county whose total school fund exceeds

fifteen thousand dollars may employ a county superintendent for all of his time

at such salary as may be fixed by said board.

Rev., s. 2782 : 1901, c. 4, s. 44 ; 1903, c. 435, s. 19 ; 1909, c. 525.
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53. County board of education. The members of the county board of edu-

cation shall receive three dollars per diem and five cents a mile to and from
their respective places of meeting.

Key., s. 2786 : 1901, c. 4. s. 27 ; 1915, c. 236. s. 2.

Note. For local variations in counties noted, see acts cited.

Durham. 1909. c. 545.

(iuilford. 1909. <. :U1 ; T. L. 19i;i. c. 810.

Kobeson. V. L. 19i;!. c. .j2(i.

54. County board of pensions. Each member of the county board of pensions

shall be entitled to two dollars a day, not exceeding three days in any year, when
attending the annual meeting of said board, the said compensation to be paid by
the county treasurer on the order of the board of county commissioners.

Rev., s. 27S3: 1903, c. 273, s. 19.

55. County standard-keeper. Standard-keepers shall be entitled to receive

the following fees, and no other, namely : for examining and adjusting a pair of

steelyards, twenty-tive cents ; every weight of half a pound and upwards, five

cents ; every set of weights below half a pound, including one piece of each

denomination ; five cents ; for a yard stick, or other measure of cloth, five cents

;

every bushel, half bushel, peek or other measure used in measuring grain, meal or

salt, ten cents ; each measure for liquors or wines, three cents, and for extra work
on bushel and half-bushel measures a sum not exceeding twenty-five cents in any
one case; and for every surveyor's chain, fifty cents.

Kev., s. 27S(): Code. s. :!753 ; ls,S9, c. 406; R. C c. 102. s. .37; 1870-1, c. 139. s. 3; 1874-5,

c. 110.

Note. For c(inii)ensatioii of state standard-keeper, see chapter. Weights and Measures.

56. Finance committee. The members of the finance committee shall each

receive such compensation for the performance of his duties as the board of com-

missioners may allow, not exceeding three dollars per day ; but they shall not be

paid for more than ten days in any one year.

Rev., s. 27S1 ; Code. s. 763; 1871-2. c. 71. s. 5: 187.3-4, c. 107.

57. Committee to examine treasurer's books. The board of commissioners

shall allow to the committee who examine the books and moneys of the treasurer

the same pay per diem that is received by a member of the board, not to exceed

pay for one day's service for each examination.

Itev., s. 2779; Code s. 774; 1879, c. 33.

58. Election officers. The registrar shall receive three cents for each name
registered in the new registration when ordered, and thereafter in the revision

of the registration book, he shall receive one cent for each name copied from the

original registration book. Each chairman of the county board of elections

shall be allowed two dollars per day for the time actually employed, and five

cents per mile for distance traveled, for making the returns for senators, and each

slieriff shall receive thirty cents for each notice he is required to serve under the

law providing for holding elections. The compensation allowed officers shall be

paid by the county treasurer after being audited by the board of county commis-

sioners. Clerks and registers of deeds shall also be allowed the usual registra-

tion fees for recording the election returns, to be paid by the coiinty. The

board of state canvassers may employ two clerks at a compensation of four dol-
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lars each per day, during the session of the board of state canvassers. The mem-
bers of the county board of elections shall each be allowed two dollars per day
for each day they may be actually employed in the performance of their duties.

The registrars and judges of election shall be entitled to such compensation as

may be fixed by the board of commissioners of their county, not to exceed two

dollars each for holding the election. The election constables or bailitfs shall be

entitled to two dollars per day each ; and the registrar or judge of election, who
shall act as returning otficer, shall be allowed two dollars payable out of the

county treasury : Provided, that the registrars shall receive, in addition to the

compensation herein allowed for each name registered, the sum of two dollars

per day for each Saturday during the period of registration, and on which they

attend at the several polling places for the purpose of registering voters or

receiving and hearing challenges : Provided further, that in addition to the com-

pensation herein allowed the several election officers it shall be lawful for the

county commissioners to pay to the several members of the county board of

elections and also to the several registrars such additional compensation as may
be by them considered just and fair.

Rev., s. 2784 ; 1901. c. 89. s. 62 ; 1905, c. 484 ; 1907, c. 7(50.

59. County commissioners. Except where otherwise provided by law, each

county commissioner shall"" receive for his services and expenses in attending the

meetings of the board not exceeding two dollars per day, as a majority of the

board may fix upon, and they may be allowed mileage to and from their respec-

tive places of meeting, not to exceed five cents per mile.

Rev., .s. 2785 : Code, s. 709 : 1907. c. 500.

Note. For local laws as to pay of eouiity coiniiiissioiiers in the counties listed below
see the acts referred to.

Ashe, P. L. 1911, c. 251; P. L. 1915. o. 121.

Avery. P. L. 1915. c. 231.

Beaufort. 1907. c. 351.

Bertie. P. L. 1913, c. 358.

Bladen. P. L. 1913, c. 756.

Brunswick, Rev., s. 2785: 1907, c. 974.

Buncombe. 1907, o. 942; P. L. 1911. c. 308; P. L. 1915, c. 794.

Burke, P, L. 1911, e. 349.

C.iswell. 1909, c. 370; P. L. 1911, c. 191.

Catawl)a. P. L. 1911, c. 331 ; P. L. 1913, c. 632.

Chatham. P. L. 1913, c. 485.

Cherokee, P. L. 1911, c. 306.

Cleveland, 1907, c. 907.

Cohinibus, P. L. 1911, c. 307; P. L. 1913, c. 529.

Craven. Rev., s. 2785.

Cumberland, P. L. 1911, c, 118.

Currituck. Rev., s. 27S5.

Davidson, P. L. 1911, c. 511; P. L. 1913, c. 485.

Duplin. P. L. 1917, c. 472.

Durham, 1907, c. 5.36; P. L. 1911, c. 674.

Edgecombe. 1907. c. 561.

Forsyth, P. L. 1911, c. 690.

Franklin, P. L. 1911, c. 338.

Gaston. 1907, c. 904 ; P. L. 1911, c. 152.

Granville. Rev., s. 2785; 1909. c. 646; P. L. 1911, c. 350.

(iieene, P. L. 1915, c. 539.

(iuilford, 1907, c. 13 ; P. L. 1911, c. 190 ; P. L. 1913, c, 810.

Halifax, P. L. 1911, c. 649 ; P. L. 1913, c. 485.

Haywood, 1909. c. 228 ; P. L. 1913, c. 755 ; P. L. Ex. Sess. 1913. c. 227.

Hertford, P. L. 1911. c. 712 ; P. L. 1913, oc. 47, 118.
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Hoke, P. L. 1911, c. 741.

Hvde, 1907, c. 394 ; P. L. 1917, c. 159.

Iredell, P. L. 1913, c. 401.

Jackson, P. L. 1911, c. 419.

JohHSton, Rev., s. 2785 ; 1909, c. 41.

Madison, 1907. c. 651.

Martin, P. L. 1915, c. 229.

McDowt'U, 1907, c. 132 ; P. L. 1917. c. 242.

Mecklenburg. Rev., s. 2785.

Mitchell. 1909, c. 254.

Montgomery, P. L. 1911, c. 63.

Moore, P. L. 1915, c. 282.

Nash. P. L. 1911, c. 665.

New Hanover. P. L. 1913, c. 293.

Northampton, Rev., s. 2785.

Onslow. Rev., s. 2785 ; 1909, c. 476 : 1909, c. 606.

Orange, 1907, c. 536.

Pamlico, P. L. 1913. c. 635.

Pasquotank, P. L. 1911, c. 352; P. L. 1913, c. 485; P. L. 1915, c. 25.

Pender, 1909, c. 685.

Person, P. L. 1915, c. 4.

Pitt. P. L. 1911. c. 98.

Richmond, 1909, c. 101.

Robeson, 1909, c. 249.

Rockingham', 1907, c. 448 ; P. L. Ex. Sess. 1913, c. 231.

Rowan, P. L. 1915, c. 612.

Rutherford. 1907, c. 737. i

^ Sampson, P. L. 1913, c. 279.

Scotland, P. L. 1917, c. 190.

Stanly. P. L. 1917, c. 271.

Stokes. P. L. 1911, c. 45.

Swain. P. L. 1917, c. 210.

Ti-ansylvania. P. L. 1911, c. 252.

Union, 1907, c. 347.

Vance. P. L. 1911, c. 474.

.Wake, 1909. c. 573.

. Warren. P. L. 1913, c. 485.

Watauga. P. L. 1913, c. 485.

Wayne. P. L. 1915, c. 522.

Wilkes. P. L. 1913, c. 414 ; P. L. 1913, c. 485.

Wilson. P. L. 1913, c. 827.

Yadkin. P. K 1913, c. 321.

Yancey, Rev., s. 2785; 1909, c. 384.

Art. 6. ToAVNSHip Officers

60. Constable. Constables shall be allowed the same fees as sheriffs.

Rev., s. 2787 ; Code, s. 3742 ; 1883, c. 108.

Note. For fees in Pitt and Halifax, see P. L. 1917, c. 652.

61. Justices of the peace. That justices of the peace shall receive the fol-

lowing fees, and none other : For attachment with one defendant, twenty-five

cents, and if more than one defendant, ten cents for each additional defendant

;

transcript of judgment, ten cents; summons, twenty cents, if more than one

defendant in the same ease, for each additional defendant, ten cents; subpoena

for each' witness, ten cents; trial when issues are joined, seventy-five cents, and
if no issues are joined, then a fee of forty cents for trial and judgment ; taking'

an affidavit, bond or undertaking, or for an order of publication, or an order to

seize property, twenty-five cents ; for jtiry trial and entering verdict, seventy-

five cents ; execution, twenty-five cents ; renewal of execution, ten cents ; return
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to an appeal, thirty cents ; order of arrest in civil actions, twenty-five cents ; war-

rant of arrest in criminal and bastardy cases, including affidavit or complaint,

fifty cents; warrant of commitment, twenty-five cents; taking depositions on

order or commission, per one hundred words, ten cents; garnishment for taxes,

and making necessary return and certificate of same, twenty-five cents; for

Ijearing petition for widow's year's allowance, issuing notice to commissioners

and allotting the same, one dollar; for filing and docketing laborers' liens, fifty

cents
;
probate of a deed or other writing proved by a witness, including the

certificate, twenty-five cents
;
probate of a deed or other writing executed by a

married woman, proper acknowledgment and private examination, with the

certificate thereof, twenty-five cents
;
probate of a deed or other writing acknowl-

edged by the signers or makers, including all except married women who acknowl-

edge at the same time, with the certificate thereof, twenty-five cents; probating

chattel mortgage, including the certificate, ten cents ; for issiiing all papers and
copies thereof in an action for claim and delivery, and the trial of the same, if

issues are joined, when there is one defendant, one dollar and fifty cents, and if

more than one defendant in action, fifty cents for each additional defendant,

and ten cents for each subpoena issued in said cause, and twenty-five cents for

taking the replevy bond, when one is given : Provided, that when the trial of

such a cause shall have been removed from before the justice of the peace issuing

the said papers, the justice of the peace sitting in trial of such cause shall receive

fifty cents of the above costs for such trial and judgment.

Rev., s. 2788; Code, ss. 2135, 3748; 1870-1, c. 130, s. 9; 1883. c. 368; 1885. c. 86: 1903,

c. 225; 1907, c. 967; 1917, o. 260.

Art. 7. ComMISSIONEES

62. Condemnation commissioners. The commissioners appointed, under any
order of court, to condemn any land, for any railroad or other company or cor-

poration in proceedings to condemn land under and by virtue of any right of

eminent domain, shall each receive three dollars per day for each day they are

engaged in the performance of their duties.

Rev., s. 2790; Code, s. 1946.

63. Commissioners to make partition. The commissioners appointed by any
court to make partition of any land, timber or real estate of any kind, or any
personal property, shall each receive per diem for his services the sum of not

exceeding two dollars, in the discretion of the court.

Rev., s. 2791 ; Code, ss. 1901. 1922 ; 1913, c. 18.

64. Commissioners to make sale in partition. In sales of real estate or per-

sonalty for partition the allowance to the commissioner for making such sale,

and for all services therewith, and for making title shall be as follows : E^r sales

of five hundred dollars or less, not more than ten dollars ; for sales of over five

hundred dollars, two per centum, up to a compensation of forty dollars, and
when the allowance shall amoiint to forty dollars, any additional compensation

shall not exceed the rate of one per centum on the excess over two thousand

dollars.

Rev., s. 2792 ; Code. s. 1910.
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65. Commissioners to divide land lying in this and another state. The com-

missioners appointed to divide lands lying in this and another state shall be

entitled to three dollars per day for their services ; which, with all fees, expenses

and costs, shall be paid as the court may direct.

Rev., s. 2793: Code, s. 1916; 1868-9, c. 122. s. 26.

66. Commissioners to assess damages for mills. Every commissioner appointee!

in any proceeding: to assess the damages arising from the location of any mill, as

provided for in the chapter on Mills, shall be entitled to receive two dollars per

day.

IJev.. s. 2794 : Code. s. 186.'!.

67. Commissioners in drainage proceedings. Bach commissioner appointed

in proceedings under the chapter on drainage shall be entitled to receive one

dollar and fifty cents per day.

Rev., s. 279.5.

68. Commissioners of affidavits. Commissioners of affidavits, and those who
are authorized by law to act as such, shall receive the following fees, and no
other, namely : for an affidavit taken and certified, forty cents ; affixing his

official seal, twenty-five cents.

Rev., s. 2796: Code, s. .S741.

69. Person allotting widow's year's allowance. Any person appointed by
any court or justice of the peace, or summoned by any sheriff to allot or set

apart to any widow a year's allowance under the statute, and who shall serve,

shall be paid the sum of one dollar per day or fraction of the day engaged, and

the same shall be taxed as a part of the bill of costs of the proceeding.

1907. c. 22:! : 19i;{. v. is.

70. Person allotting dower. Any person designated to allot or assign to any
widow dower in her husband's land, and who shall serve, shall be paid not

exceeding two dollars per day in the discretion of the court, and the same shall

be taxed as a part of the bill of costs of the proceeding.

191.3. c. 18.

71. Receivers; selling as commissioners. Receivers of property appointed by
any order of court, in any proceedings or action, shall be allowed such commis-

sions as may be fixed by the court appointing them, not exceeding five per cent

on the amount received and disbursed by them.

Rev., s. 2797 : 1901, c. 2, s. SS : Code. s. .'^79. snbsec. 4.

Note. For compensation of sui'viviiiL;; partner settlinj; partnershij) estate, see chapter.

Partnersliip.

AkT. 8. MlSCELLA.XEOI'S

72. Fees of jurors. -Jurors shall receive such sum as the county commis-

sioners may fix, not exceeding one dollar and fifty cents for each day's attend-

ance at court or inquest, and mileage at the rate of five cents per mile; they shall

also be allowed such ferriage and tolls as they may have necessarily incurred.

The same pay shall be allowed to special jurors as talesmen, who shall be sum-

moned to serve and do serve, but they shall not be allowed any mileage or

ferriage.

1030
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73. Local modifications as to pay of jurors. All who are summoned to

appear as special veniremen, who do actually attend and who are not drawn as

jurors shall be entitled to prove and receive one day's pay of one dollar each

without mileage, except in the following counties: Alamance, Alexander, Alle-

ghany, Anson, Cabarrus, Caldwell, Catawba, Cherokee, Clay, Cleveland, Cum-
berland, Currituck, Dare, Davidson, Davie, Duplin, Durham, Franklin, Gaston,

Graham, Haywood, Hyde, Iredell, Jackson, Jones, Lenoir, Lincoln, McDowell,

Macon, Madison, Mitchell, Nash, New Hanover, Pamlico, Pasquotank, Pender,

Richmond, Rockingham, Sampson, Stanly, Stokes, Tyrrell, Union, Watauga,
Wayne, Wilson, Yadkin, Yancey.

Rev., s. 2798 ; Code, s. 3747 ; R. C, c. 28, s. 15 ; 1870-1, c. 1.39, s. 6 ; 1881, c. 53 ; 1885, c. 344

;

1887, c. 188 ; 1891. c. 187 ; 1S95, c. 254 ; 1897. c. 280 ; 1901, c. 320 ; 1903, cc. 152, 341 ; 1905,

ff". 1, 40. 83. 116. 134. 171. 215. 218, 255, 301 : 1907. cc. 57. 88: 1909. c. 37; P. L. 1913. c. 403.

In Alamance and Orange counties all regular and tales jurors shall receive

two dollars per day, and five cents per mile traveled each way shall be allowed

regular jurors, and also to tales jurors if reqidred to serve more than one day.

All jurors summoned upon special venire in capital cases, but not chosen to serve

as jurors in the case, shall receive one dollar per day.

1907, c. 6.33: 1908. c. 64.

In Alexander County all grand, petit and tales jurors smnmoned to attend

and attending the superior courts shall receive per day what shall be allowed by
the county commissioners, not less than one dollar and fifty cents per day nor

more than two dollars per day, and five cents per mile for travel going to and
returning from court, to be fixed by the commissioners.

1907. c. 391.

In Anson County the pay of jurors shall be one dollar and fifty cents per day
and mileage. The pay of talesmen shall be one dollar per day without mileage

or ferriage. Bach person summoned to attend superior court as a special venire-

man, and does attend, bnt does not serve upon the jury in any case, shall be

entitled to prove his attendance and shall be paid one dollar per day and the

same mileage as regular jurors.

Rev.. ,s. 2798: 1907. e. 86.

In Ashe County all jurors who are summoned and serve on the jury in the

superior courts shall receive two dollars per day for their services and five cents

per mile to and from the county seat.

1909, c. 462: v. L. 1915. c. 124.

In Beaufort County all grand, petit and tales jurors summoned to attend and
attending the superior courts shall receive two dollars per day and five cents per

mile of travel in going to and from court. Tales jurors who are summoned and
serve on the jury shall receive one dollar and fifty cents per day.

1907, C-. 118.

In Bertie County all grand and petit jurors smnmoned to attend and attend-

ing any of the superior courts shall receive two dollars per day and five cents per

mile of travel going to and returning from court. Tales jurors who are sum-
moned and serve on the jury shall receive one dollar per day and no mileage.

r. L. 1913, c. 121.
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In Bladen County all regular jurors shall be paid two dollars per day and five

cents per mile each way.

In Brunswick County the pay of regular jurors shall be two dollars per day
and mileage, and all talesmen jurors shall be paid one dollar per day, and all

special veniremen summoned shall be paid one dollar per day.

P. L. 191.-?, e. i'4S.

In Buncombe County all regular and tales jurors shall receive two dollars per

day and mileage at the rate of five cents per mile.

l\ L. lOl.-?, c. r,.57. »

In Burke County jurors shall receive two dollars for each day's attendance

at court or inquest, and mileage at the rate of five cents per mile and such tolls

and ferriage as they may have necessarily incurred : Provided, tales jurors sum-

moned while in the presence of the court and serving less than three successive

days at one term shall only be allowed one dollar and fifty cents per day and no

mileage.

1907. c. 695.

In Caldwell County all jurors who are summoned and serve on the jury in

the superior courts shall receive two dollars per day and five cents per mile, and
all jurors summoned in capital cases as special venire shall receive the same pay
as other jurors, whether they be chosen or not on the jury.

1907. c. .845.

In Camden County all jurors who are summoned and who serve on the jury in

the superior courts shall receive one dollar and fifty cents per day for their

services, and five cents per mile each way, each day, and all tales jurors who
serve shall receive one dollar per day and no mileage, and all jurors summoned in

capital cases, and who serve as special veniremen, shall receive one dollar and
fifty cents per day for their services and five cents per mile each way ; and those

who were summoned and do not serve shall receive one dollar per day, and no

mileage.

p. L. 1915. c. 120.

In Carteret County all grand, petit and tales jurors summoned to attend and
attending the superior courts shall receive two dollars per day and five cents per

mile going to and from the court.

1907. c. 1.S6.

In Caswell County the commissioners are directed to pay all regular jurors two

dollars per day and mileage as now provided by law.

P. L. 1911. c. 64.

In Chatham County the commissioners shall pay all regular jurors sum-

moned by their order two dollars per day and mileage as now provided by law.

1907. c. .-iO.

In Cherokee County all regularly drawn jurors shall receive one dollar and

fifty cents per day for each day they attend court as jurors, and five cents per

mile traveled to and from court one time. All persons summoned as special

veniremen in capital eases and attending court, but who do not serve as jurors,
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shall receive one dollar per day; and all special veniremen summoned in such

cases, and who do serve on the jury, shall receive one dollar and fifty cents per

day, and five cents per mile traveled to and from court one time. All persons

who serve as tales jurors shall receive one dollar and fifty cents per day for each

day they serve.

1907. c. 15(i.

In Chowan County all regular jurors shall be paid the sum of two dollars per

day and mileage as is now allowed by law.

r. L. 191.3, c. 117.

In Clay County all grand and petit jurors summoned who do attend superior

court shall be allowed two dollars per day for their services as jurors and five

cents per mile for travel going to and returning from court. All special venire-

men who are summoned to attend and do attend such courts who are not accepted

as jurors shall be allowed the sum of one dollar each.

P. L. 191?.. c. 126.

In Cleveland County all jurors, either talesmen or special veniremen, who
shall serve as jurors of either civil or criminal causes shall be paid the sum of

two dollars per day and mileage as now provided by law. All special venire-

men summoned to appear at any term of the criminal courts or at any special

term for the trial of criminal cases, who are not chosen and who do not sit as

jurors in the trial of any criminal cause for the purpose of which they are sum-
ftioned, shall also receive the sum of two dollars for their said service and attend-

ance upon said court, and in addition thereto such mileage as the law now pro-

vided and allows, as in the case of regular jurors and no more.

P. L. 1911, c. 57.

In Columbus County all grand, petit and tales jurors summoned to attend and.

attending the superior courts shall be allowed two dollars per day for their

services and five cents per mile for travel going to and from court. All special

veniremen who are summoned to attend and who do attend said courts but who
are not accepted as jurors shall be allowed the sum of one dollar each.

1907, c. 70.

In Craven County the regular jurors and such veniremen as shall be taken in

the trial of capital cases shall be paid the sum of two dollars per day and mileage

;

and talesmen shall receive one dollar and fifty cents per day, but no mileage

except when ordered to return another day.

1909, c. 913; P. L. 1913, c. 117.

In Cumberland County the jurors who serve shall receive two dollars per day
and mileage; and all special veniremen shall receive one dollar per day and
mileage.

1907, c. 105.

In Currituck County the commissioners are authorized, in their discretion, to

pay all regular jurors summoned by their order two dollars per day and mileage

as now provided by law. Talesmen summoned to serve and who do serve shall

be allowed not exceeding one dollar and fifty cents and no mileage.

Rev., s. 2798.
1038
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In Dare Coiinty regular jurors and all special veniremen and tales jurors for

the superior court shall be paid two dollars per day for each day's services and
the mileage provided by law.

1JK)9, ('. SI?,.

In Davidson County all jurors summoned to serve in the superior court shall

receive two dollars per day and five cents per mile one way for their services.

All tales jurors shall receive seventy-five cents per day and no mileage. All

special veniremen who attend superior court and who do not serve shall be paid

one dollar per day, without mileage.

1'. L. 1913, c. 117; V. L. 191.5, o. 292: P. L. 1917, c. 38.

In Duplin County the jurors regularly drawn by the commissioners to serve

as jurors at all regular and all special terms of superior court shall receive two

dollars per day and three cents per mile for the distance to and from their homes.

The tales jurors who are summoned by the sheriff from the bystanders to serve

as tales jurors shall receive one dollar and fifty cents per day and three cents per

mile for the distance to and from their homes. All special veniremen summoned
to serve on any special venire in capital cases and who are rejected and do not

serve on said venire shall receive one dollar per day and no mileage. The

county commissioners are directed to pay the jurors according to the provisions

of this paragraph.

1909. c. 75.

In Durham County the compensation to be paid regular jurors in attendance

upon any of the superior courts of the county shall be such sum as the county

commissioners may fix, not exceeding two dollars for each day's attendance at

court, and mileage at the rate of five cents per mile. The same pay allowed

regular jurors shall be allowed special jurors as talesmen, who shall be sum-

moned to serve and who do serve, but thej^ shall not be allowed any mileage.

All who are summoned to appear as special veniremen, who do actually attend,

and who are not drawn as jurors, shall be entitled to prove and receive one

day's pay of one dollar each, with mileage.

1907. c. 2S4.

In Edgecombe County each regular juror shall receive for his services and

expenses in attending superior court the sum of two dollars per day, and five

cents per mile for the actual distance in traveling to and from the county seat.

All tales jurors shall receive one dollar and fifty cents per day, and no mileage.

1907, c, 33.

In Forsyth County all jurors shall receive the sum of two dollars for each

day's attendance at court or inquest, and mileage at the rate of five cents per

mile. They shall also receive such ferriage or tolls as they may have incurred.

The same pay shall be allowed to special jurors as talesmen who shall be sum
moned to serve and do serve more than one day.

P. L. 1913, c. G52 : P. L. Ex. Sess. 1913, c. 212.

In Franklin County the commissioners are authorized and directed to pay the

regular jurors the sum of two dollars per day and the mileage now authorized

by law.

p. L. 1913. f. 4.
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In Gaston County the regular jurors and such veniremen as shall be taken

in the trial of capital cases shall be paid the sum of two dollars per day and
mileage as now provided by law ; and talesmen shall receive two dollars per day

when ordered by the court to return another day.

1909, c. 109; P. L. 1911. e. 39.

In Gates County all regular and tales jurors shall receive not less than one

dollar and fifty cents and not more than two dollars as fixed by the county com-

missioners, and mileage.

Rev., s. 279S.

In Graham County all jurors who are summoned and serve shall receive one

dollar and fifty cents per day and five cents per mile ; and all jurors summoned
in capital cases as special venire shall be paid the same as other jurors, whether

they serve on the jury or not : Provided, the board of coimty commissioners shall

so order.

1909. c. 462.

In Granville County all regular and tales jurors shall receive two dollars per

day.

1909, c. 784.

In Greene County all regiilar jurors shall receive two dollars per day and all

tales jurors shall receive two dollars per day without mileage. Special venire-

men shall receive seventy-five cents per day.

Rev., s. 2798.

In Guilford County the commissioners are authorized at their discretion to

fix the pay of all regular jurors and such veniremen as shall be taken or accepted

in the trial of capital cases at not more than two dollars and mileage, as now
provided by law.

1907, c. 16.3.

In Halifax and Harnett counties the regular jurors and such special veniremen
and tales jurors as shall be taken in the trial of capital cases shall be paid two
dollars per day and the mileage provided by law.

Rev., s. 2798.

In Haywood County all regular jurors shall receive one dollar and fifty cents

per day, and five cents per mile each way coming from and going to their homes
one time.

1907. c. 230.

In Henderson County all regular jurors drawn and summoned and not relieved

from service shall receive one dollar and fifty cents per day and no mileage, and
all talesmen who are summoned and serve shall receive one dollar per day, with-

out mileage ; all veniremen who are summoned and serve shall receive one dollar

and fifty cents per day and no mileage, and all veniremen who are summoned
and appear, but who do not serve, shall receive one dollar per day for one day
only, and no mileage.

1909. C-. 542.
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111 Hertford County all jurors who are sunimoned and who serve on the jury

in the superior courts shall receive two dollars per day for their services and five

cents per mile each way, and all tales jurors who serve shall receive one dollar

and fifty cents per day and no mileage; and all jurors summoned in capital

cases and who serve as special veniremen shall receive two dollars per day and
five cents per mile each way, and those who were summoned and do not serve

shall receive one dollar each per day and no mileage.

P. L. 1913, c. 95.

In Hyde County the regular jurors shall receive three dollars per day, includ-

ing their regular mileage of five cents per mile, and talesmen jurors shall receive

two dollars per day.

p. L. 1913, c. 68: P. L. 1917, c. 240.

In Iredell County all regular and tales jurors shall receive two dollars per

day. Any person summoned as a special venireman and who attends shall be

allowed the same mileage and pay as a regular juror is allowed in said county.

1909, c. 9 ; P. L. 1913, c. 438.

In Jackson County all jurors who are summoned and serve shall receive one

dollar and fifty cents per day and five cents per mile ; and all jurors summoned
in capital cases as special venire shall be paid the same as other jurors, whether

they serve on the jury or not : Provided, the board of county commissioners shall

so order.

1909, c. 462.

In Johnston County jurors shall receive such sum as the county commissioners

may fix, not exceeding two dollars for each,day's attendance at court or inquest,

and mileage at the rate of five cents per mile ; and they shall also be allowed such

ferriage or tolls as they may have necessarily incurred.

1909, c. 41.

In Jones County all regular and tales jurors shall receive not less than one

dollar and fifty cents and not more than two dollars as fixed by the county com-

missioners, and mileage.

1909, c. 131.

In Lenoir County the pay of jurors shall be one dollar and fifty cents per

day and mileage.

Rov., s. 2798.

In McDowell County tales jurors shall not receive more than one dollar per

day, with mileage.

1909, c. 8.

In Madison County jurors serving at any term of superior court shall receive

two dollars per day and the mileage allowed by law. Special veniremen shall

receive mileage and ferriage or tolls.

P. L. 1917, c. 290; Rev., s. 2798.

In Martin County the commissioners are authorized, in their discretion, to pay
all regular jurors summoned by their order two dollars per day and mileage, as

now provided by law.

Rev., s. 2798.
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In Mecklenburg County the county commissioners are authorized at their dis-

cretion to fix the pay of all regular jurors and such veniremen as shall be taken

or accepted in the trial of criminal cases at not more than two dollars per day

and mileage as now provided by law.

Ex. Sess. 1908, c. 16.

In Montgomery County jurors shall be paid as follows : Regular jurors in the

superior court shall receive two dollars per day and mileage, five cents a mile

each way, as now provided by law. Tales jurors shall be paid two dollars per

day and no mileage, unless required to serve more than one day, in which event

they shall be allowed five cents per mile one way : Provided, that in cases tales

jurors serve less than one fidl day, they shall receive the sum of one dollar only.

1907, c. 183 ; P. L. 1915, c. 243.

In Moore County regular jurors shall receive one dollar and fifty cents per

day for each day they attend as jurors, and five cents per mile for each mile

traveled to and from court one time. All persons summoned as special venire-

men in capital cases, who attend court, but who do not serve as jurors, shall

receive one dollar per day; and all special veniremen summoned in such cases,

and who serve on the jury,- shall receive one dollar and fifty cents per day and
five cents per mile for each mile traveled to and from court one time. All per-

sons who serve as tales jurors shall receive one dollar and fifty cents for each

day they serve as jurors.

1907, c. 93.

In Nash County each regular juror shall receive for his services and expenses

in attendance upon superior court the siim of two dollars per day and five cents

per mile for the actual distance in traveling to and from the county seat. All

tales jurors shall receive one dollar and fifty cents per day for each day 's attend-

ance, and no mileage. All who are summoned to appear as special veniremen in

any capital case and who do actually serve shall receive two dollars per day for

each day 's attendance and the same mileage as regular jurors ; and all who are

summoned as special veniremen who do actually attend and who are not drawn
as jurors, shall be entitled to prove and receive one day's pay of one dollar each,

without mileage.

1907, c 115.

In New Hanover County the pay of jurors shall be one dollar and fifty cents

per day and mileage.

Rev., s. 2798.

In Northampton County the regular jurors and such special veniremen and
tales jurors as shall be taken in the trial of capital cases shall be paid the sum of

two dollars per day and mileage as allowed by law.

Rev., s. 2798.

In Onslow County all grand and petit jurors summoned to attend and attend-

ing superior court shall receive per day what shall be allowed by the county com-
missioners, not less than two dollars nor more than two dollars and fifty cents

per day, and five cents per mile for travel going to and returning from court,

to be fixed by the commissioners. Tales jurors shall receive what is allowed by
the general law.

1907, c. 129. 1037
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In Pamlico County all grand, petit and tales jurors summoned to attend and
attending superior court shall receive two dollars per day and five cents per mile

for travel going to and returning from court: Provided, that all tales jurors

summoned from the bystanders shall receive no pay for travel unless required to

serve more than one day, in which event they shall receive five cents per mile

for returning from court.

P. I.. 1913, c. 117.

In Pasquotank County jurors shall be paid as follows : Regular jurors in the

superior court shall be paid, while serving, two dollars per day and mileage both

ways, and jurors on coroner's inquest shall be paid two dollars per day, without

mileage. Special veniremen, when drawn from the box, shall be paid one dollar

per day and mileage one way.

P. L. ini.3. c. :^^.

In Pender County the pay of jurors shall be one dollar and fifty cents per

day and mileage. The pay of talesmen shall be one dollar per day without

mileage or ferriage. All special veniremen who attend and do not serve shall

receive one dollar per day and mileage at the rate of five cents per mile. In all

cases of removal of an action or cause from an adjoining county, the special

veniremen who do not serve shall be paid by the county from which the ease

was removed, and shall receive the same pay as other special veniremen in Pen-

der County who do not serve.

Ucv.. s. 2708: P. L. 191.3. c. .".00.

In Perquimans County all regularly summoned jurors attending court shall be

paid not less than one dollar and fifty cents nor more than two dollars per day
and mileage. All tales jurors shall be paid not less than one dollar nor more
than one dollar and fifty cents per day.

1907. c. 744.

In Person County the commissioners are authorized and directed to pay all

regular jurors summoned by their order two dollars per day and mileage, and

to pay all tales jurors one dollar and fifty cents per day, without mileage. All

persons summoned as special veniremen in capital cases and accepted as jurors

shall receive two dollars per day and mileage ; but if not accepted, they shall

only receive one dollar per day and mileage.

P. L. 191.5. e. .30(1

In Pitt County jurors in the superior court shall receive two dollars and fifty

cents instead of two dollars as is now provided.

Ex. Sess. 1913. c. S.5 : P. L. 191.5, c. 23.

In Polk County the county commissioners are authorized and directed to

pay all regular jurors summoned by their order one dollar and fifty cents per

day and mileage as allowed by law. Tales jurors shall receive the same amount

without mileage.

1909. f. 377.

In Richmond County jurors shall receive one dollar and fifty cents for each

day's attendance on court or inqiiest and mileage at the rate of five cents per
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mile. Special veniremen who attend and who are not drawn as jurors shall

receive one day's pay of one dollar and mileage at the rate of five cents.

1909, c. 156.

In Robeson County jurors shall be paid as follows : Regular jurors in the

superior court shall receive, while serving, two dollars per day and mileage

both ways; jurors on coroner's inquest shall be paid two dollars per day, with-

out mileage; special veniremen, when drawn from the box, shall be paid one

dollar per day and mileage one way.

1907. c. 521 ; Ex. Sess. 1908, c. 10.

In Rockingham County the cou.nty commissioners are authorized at their

discretion to fix the pay of all regular jurors and such veniremen' as shall be

taken or accepted in the trial of capital cases at not more than two dollars

per day and mileage, as now provided by law. The same pay shall be allowed

to special jurors and talesmen who shall be summoned to serve and do serve,

but they shall not be allowed any mileage or ferriage. All persons who are

summoned to appear as special veniremen, who do actually attend and who are

not drawn as jurors, shall be entitled to prove and receive one day's pay of

one dollar each, without mileage.

1909. e. 5.SS.

In Rowan County all grand, petit and tales jurors summoned to attend and
attending superior court shall receive per day what shall be allowed by the

county commissioners, not less than two dollars nor more than two dollars and
fifty cents per day, and five cents per mile for travel going to and returning

from court, to be fixed by the commissioners. The commissioners may, in its

discretion, provide for jurors to be paid two and one-half cents per mile for

travel going to and I'eturning from court, or lodging in lieu thereof, for each

day after the first day of attendance, in addition to the per diem and mileage

already provided by law.

1907, c. 129: P. L. 1915. o. 012.

In Rutherford County the pay of jurors shall be two dollars for each day's

attendance at court or inquest, and mileage at the rate of five cents per mile

;

and the pay of tales jurors shall be the same witliout mileage.

liX)7. c. 57.

In Sampson County all regular jurors, special veniremen who actually serve

in capital cases, and jurors summoned in group under special direction of the

court, shall each receive two dollars per day for each day's attendance, with

mileage at five cents per mile. Tales jurors summoned from the bystanders in

court, and jurors attending upon coroner's inquest shall each receive one dollar

and a half per day for each day's attendance, but shall receive no mileage.

Special veniremen who are summoned in capital cases and who actually attend

but do not sit upon the trial of the case shall receive one dollar per day for

each day's attendance, but shall receive no mileage.

I*. L. 191;!. c. 117.

In Stanly County all regular jurors shall receive one dollar and fifty cents

for each day's attendance upon any superior court or inquest, and mileage at
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the rate of five cents per mile, but the county commissioners may increase the

compensation of regular jurors only for superior court to not exceeding three

dollars per day and mileage. All tales jurors shall receive one dollar and
twenty-five cents per day, without mileage. All special veniremen who actually

serve shall receive one dollar and fifty cents per day with mileage at the rate of

five cents per mile. All special veniremen who attend, but who do not serve,

shall receive one-half the pay of a regular juror, with mileage at the rate of

five cents per mile.

P. L. 1911, c. 36; P. L. 1917, c. 563.

In Stokes County all jurors who are summoned and who serve on the jury

in the superior court shall receive two dollars per day and five cents per mile

each way; and all tales jurors who serve shall receive one dollar and fifty

cents per day and no mileage. All jurors summoned in capital cases and who
serve as special venire shall receive two dollars per day and five cents per

mile each way, and those summoned and who do not serve shall receive one

dollar each per day and no mileage.

1909. c. 179.

In Swain County all ji;rors who are summoned and serve shall receive two

dollars per day and five cents per mile for their services, and all jurors sum-

moned in capital cases as special venire shall be paid the same as other jurors,

whether they serve on the jury or not: Provided, the board of county commis-

sioners shall so order.

1909, c. 462; P. L. 1915. c. 211.

In Union County all grand, petit and tales jurors summoned to attend and
attending superior court shall receive per day what shall be allowed by the

county commissioners, not less than two dollars nor more than two dollars and

fifty cents per day, and five cents per mile for travel going to and returning

from court, to be fixed by the commissioners.

Kev., s. 2798; 1907, c. 129.

In Vance County the county commissioners are authorized, in their discre-

tion, to fix the pay of all regular jurors, and such special veniremen as shall be

taken or accepted in the trial of capital cases, at not less than one dollar and

fifty cents and not more than two dollars per day and mileage as now provided

by law. Tales and special jurors who serve in the superior court shall receive

the same per diem as regular jurors, but they shall not receive any mileage.

All persons who are summoned to serve as special veniremen and who are not

drawn or accepted shall be entitled to receive the same pay for one day and

mileage as regular jurors. But no person summoned as a regular juror, or

as a special venireman, and excused from service at his request, shall receive

any pay or any mileage.

P. L. 1915, c. 2.32.

In Wake County all regular jurors shall receive two dollars per day and

mileage at the rate of five cents per mile, and all tales jurors shall receive one

dollar and fifty cents per day. All jurors summoned on special venires shall

receive one dollar and a half a day and mileage, unless they act as jurors, in

which event they shall receive two dollars per day and mileage.

1909, c. 552.
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In Warren County the regular jurors and such veniremen as shall be taken

in the trial of capital eases shall be paid two dollars per day and mileage as now
provided by law; and talesmen and special veniremen who are summoned but

do not serve shall receive one dollar and fifty cents per day, but no mileage,

except talesmen who are ordered to return another day.

P. L. 1913, c. 5.

In Washington County all grand, petit and tales jurors summoned to attend

and attending superior court shall receive what shall be allowed by the county

commissioners, not less than one dollar and fifty cents nor more than two

dollars per day, and five cents per mile for travel going to and returning from

court.

1907, c. 498.

In Wayne County the commissioners are authorized and directed to pay

the regular jurors two dollars per day and the mileage now authorized by law

;

tales jurors shall receive two dollars per day and no mileage. Each member
of a special venire who has been summoned and attends, but does not serve as

a juror, shall be paid one-half fees.

1907, e. 40 ; P. L. 1913, c. 117. ~

In Wilkes County all jurors, either talesmen or special veniremen, who shall

serve as jurors of either civil or criminal causes, shall be paid two dollars per

day and mileage as the law now provides and allows. All special veniremen

summoned to appear at any term of the criminal courts or at any term for the

trial of criminal cases, who are not chosen and who do not sit as jurors in the

trial of any criminal cause for the purpose of which they are summoned, shall

also receive two dollars for their service and attendance upon said court, and in

addition thereto such mileage for their attendance as the law now provides and
allows, as in the case of regular jurors and no more.

P. L. 1911, c. 57.

In Wilson County the pay of jurors attending superior court shall be as

follows : Each regular juror shall receive two dollars for each day he serves,

and no mileage. Each tales juror shall receive one dollar and twenty-five cents

for each day he serves, and no mileage. Each special venireman, when not

empaneled for jury service, shall receive fifty cents, and no mileage, and when
empaneled, shall receive two dollars for each day he serves and no mileage.

1909, c. 60.

In Yadkin County regular jurors and such veniremen as shall be taken in the

trial of capital cases shall be paid two dollars per day and mileage as now
provided by law; and talesmen and special veniremen who are summoned but do'

not serve shall receive one dollar and a half per day, but no mileage, except

talesmen when ordered to return another day.

p. L. 1911, c. 646.

74. Fees of jailers. Jailers shall receive, for furnishing prisoner with fuel,

one pound of wholesome bread, one pound of good roasted or boiled flesh, and a

sufficient quantity of water, with every necessary attendance, a sum not exceed-

ing twenty-five cents per day, unless the board of commissioners of the county

shall deem it expedient to increase the fees, which it may do provided such

increase shall not exceed fifty per cent on the above sum. But whatever sum
66 1041
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may be fixed on by the commissioners shall be recorded, and shall not be altered

within one year thereafter.

IJev.. s. 2790: Code, s. .3740; R. C, c. 102, s. .38; 1S79, c. 87.

75. Fees of notaries. Notaries public and other persons acting as siich

shall be allowed the sum of fifty cents for protesting for nonacceptance or

for nonpayment, or for both when done at the same time, any order, draft,

note, bond or bill or any other thing necessary to be protested, and the sum of

ten cents for each notice sent in connection therewith. For other necessary

services, where no fee is fixed they shall be allowed twenty cents for every ninety

words. Cases of protest concerning vessels or other cargoes shall not be affected

by this section.

Rev., s. 2800; Code, s. 3749; 1889, c. 446; 1895. c. 296; 1903, c. 734.

76. Fees of entry-taker. Entry-takers shall receive the following fees, and
no other, namely : For an entry, including all services, forty cents ; issuing each

duplicate warrant, when thereto required, twenty-five cents ; for posting and

advertising, the applicant shall pay the entry-taker one dollar, and the costs

of the newspaper advertisement.

Rev., s. 2801 ; Code. ss. 2765, 3744 ; R. C.. c. 102. s. 32 ; 1870-1, c. 139, s. 3 ; 1903, c. 272, s. 3.

77. Fees of surveyors and chain-carriers. Surveyors appointed by courts

to survey any lands, the boundaries of which may come in question in any suit

or proceeding pending therein, or called upon by the commissioners to assist in

surveying and dividing the lands of intestates or others, held in common, shall

receive the following fees, and no other, namely : For every survey on an entry

containing three hundred acres or less, one dollar and sixty cents, and for every

hundred more than that quantity, forty cents; for surveying lands in dispute,

by order of court, traveling to and from the place, and performing the duty,

two dollars per day, or such greater sum as the court may allow; for assisting

in surveying and dividing the lands of intestates, or others, held in common,

when called upon by the commissioners appointed to make partition, or in laying

off dower; traveling to and from the place, and performing the duty, two

dollars per day. For assisting in surveying and allotting the homestead exemp-

tion of any person when summoned to do so by the sheriff or other lawful officer,

for traveling to and from the place and performing the duty, two dollars per

day, which shall be taxed in the bill of costs. In all surveys made by order of

the court, the chain-carriers shall be allowed such compensation as the court

may determine, not exceeding one dollar each per day; and in matters of dis-

puted boundary, which may come in question, in any suit, the court may make

to the surveyor such allowance for plots as it may deem reasonable, which, with

the allowance to chain-carriers, shall be taxed as costs.

Rev., s. 2802 ; Code, s. 3754 ; 1893, c. 58, s. 2 ; 1905, cc. 182, 263.

Note. For fees for registering surveys, see State Lands, s. 35.

For local laws regulating surveyors' fees in counties noted, see acts cited.

Anson, 1907, c. 715.

Edgecombe, Montgomery and Nash, 1909, c. 738; P. L. 1911, c. 423.

Lee, P. L. 1917, c. 198.

Richmond, P. L. 1913, c. 516.

Robeson. P. L. 1917, c. 79.

Wilson, P. L. 1913, c. 136.

Brunswick, Catawba, Cleveland, McDowell, Mitchell, Rowan, Stokes and Wayne, Rev.,

s. 2802 ; P. L. 1911, cc. 264, 551 ; P. L. 1913, cc. 517, 792 ; P. L. 1915, c. 607 ;
P. L.

1917, c. 558. JQ42
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78. Fees and mileage of witnesses. The fees of witnesses, whether attend-

ing at a term of court or before the clerk, or a referee, or commissioner, or

arbitrator, shall be one dollar per day. They shall also receive mileage, to be

fixed by the county commissioners of their respective counties, at a rate not to

exceed five cents per mile for every mile necessarily traveled from their respec-

tive homes in going to and returning from the place of examination by the

ordinary route, and ferriage and toll paid in going and returning. If attend-

ing out of their counties, they shall receive one dollar per day and five cents

per mile going and returning by the ordinary route, and toll and ferriage

expenses. Provided, that witnesses before courts of justices of the peace shall

receive fifty cents per day in civil cases, and in criminal actions of which jus-

tices of the peace have final jurisdiction, witnesses attending the courts of jus-

tices of the peace, under subpoena, shall receive fifty cents per day, and in hear-

ings before coroners v/itnesses shall receive fifty cents per day and no mileage

;

but the party cast shall not pay for more than two witnesses subpoenaed to

prove any one material fact, and no prosecutor or complainant shall pay any
costs, unless the justice shall find that the prosecution was malicious and frivo-

lous : Provided further, that experts, when compelled to attend and testify, shall

be allowed such compensation"^ and mileage as the court may in its discretion

order. Witnesses attending before the corporation commission shall receive

two dollars per day and five cents per mile traveled by the nearest practicable

route. All witnesses subpoenaed to attend courts of justices of the peace in

Franklin County in the trial of civil or criminal cases in any township other

than their resident townships shall be paid the same per diem and mileage that is

now paid witnesses attending the superior courts.

Rev., s. 2803 ; Code, ss. 2860, .3756 ; 1891, c. 147 ; 1905, cc. 279, 522 ; P. L. 1911, c. 402.

Note. For mileage of witnesses before legislative committee, see General Assembly.
For where county pays half fees, see Costs.

For collection of witnesses' fees, see Costs.
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Art. 1. The Office.
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4. Removed for misdemeanor in office.
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22. Not to farm office.

23. Obligation taken by sheriff payable to himself.

Akt. 1. The Office

1. Election and term of office. In each county a sheriff shall be elected by the

qualified voters thereof, as is prescribed for members of the general assembly,

and shall hold his office for two years.

Kev.. s. 2S0S: Const.. Art. lY. s. 24.

2. Disqualifications for the office. No person shall be eligible to the office

of sherilf who is not of the age of twenty-one years, and has not resided in the

county in which he is chosen for one year immediately preceding his election, or

who is a member of the general assembly, or practicing attorney, or who thereto-

fore has been sheriff of such county, and has failed to settle with and fully pay

up to every officer the taxes which were due from him.

Rev., s. 2809; Code, ss. 2067, 2068, 2069; R. C, c. 105. ss. 5, 6, 7 ; 1777. c. 118, ss. 2. 4;
1806, c. 699, s. 2 ; 1829, c. 5. s. 6 ; 1830, c. 25, ss. 2, 3.

3. Sheriff may resign. Every sheriff may vacate his office by resigning the

same to the board of county commissioners of his county ; and thereupon the

board may proceed to elect another sheriff.

Rev., s. 2810 ; Code, s. 2077 ; R. C, c. 105, s. 15 ; 1777. c. 118, s. 1 ; 1808, c. 752.

4. Removal for misdemeanor in office. If any sheriff shall be convicted of

a misdemeanor in office, the court may at its discretion, as a part of his punish-

ment, remove him from office.

Rev., s. 2811 ; Code, s. 2071 ; R. C, c. 105, s. 11 ; R. S., c. 109, s. 11 ; 1829, c. 5, s. 8.
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5. Vacancy filled; duties performed by coroner. If any vacancy occurs in the

office of sheriif, the coroner of the county shall execute all process directed to the

sheriff until the first meeting of the county commissioners next succeeding such

vacancy, when the board shall elect a sheriff to supply the vanacy for the residue

of the term, who shall possess the same qualifications, enter into the same bonds,

and be subject to removal, as the sheriff regularly elected. If the board sliould

fail to fill such vacancy, the coroner shall continue to discharge the duties of

sheriff until it shall be filled.

Rev., s. 2811 ; Code, s. 2071 : R. C, c. 105. .s. 11 : R. S.. c. 100, s. 11 ; 1829, e. 5, s. 8.

Note. In Polk County, vacancy is filled by the governor. 1909. c. 594.

Aet. 2. Siieeiff's Bonds

6. Sheriff to execute three bonds. The sheriff shall execute three several

bonds, payable to the state of North Carolina, as follows

:

One conditioned for the collection and settlement of state taxes according to

law, a sum not exceeding the amount of the taxes assessed upon the county for

state purposes in the previous, year.

One conditioned for the collection and settlement of county and other local

taxes according to law, a sum not exceeding the amount of such eountj^ and
other local taxes for the previous year.

The third bond, for the due execution and return of process, payment of fees

and moneys collected, and the faithful execution of his office as sheriff, shall

be not more than five thousand dollars, in the discretion of the board of county

commissioners, and shall be conditioned as follows

:

The condition of the above obligation is such, that, whereas, the above bounden
is elected and appointed .sheriff of County; if, therefore,

he shall well and truly execute and due return malie of all process and precepts to him
directed, and pay and satisfy all fees and sums of money by him received or levied by
virtue of any process into the proper office into which the same, by the tenor thereof,

ought to be paid, or to the person to whom the same shall be due, his executors, adminis-
trators, attorneys, or agents ; and in all other things well and truly and faithfully execute
the said office of sheriff during his continuance therein, then the above obligation to be
void; otherwise to remain in full force and effect.

Rev., s. 298; Code, s. 207.3; K. C, c. 105, s. 13; 1777, c. 118, s. 1; 1823, c. 1223; 1879,

c. 109 ; 1895, c. 270, ss. 1, 2 ; 1899, c. 207, s. 2 ; 1903, c. 12 ; 1899, c. .54, s. 52.

Note. For local provisions as to sheriff's bonds in Craven Countv, see Rev., s. 298

:

1899, c. 207.

7. County commissioners to take and approve bonds. The board of county

commissioners in every county shall take and approve the official bonds of the

sheriffs, which they shall cause to be registered and the originals deposited with

the clerk of the superior court for safe-keeping. The bonds shall be taken on the

first Monday of December next after the election of sheriffs, but no board shall

permit any former sheriff to give bonds for, or reenter upon the duties of the

office, until he has produced before the board the receipt in full of every such

officer for taxes which he has or should have collected.

Rev., s. 2812 ; Code, ss. 206G, 2068 ; 1868, c. 20 s. 32 ; 1876-7, c. 276, s. 5 ; R. C, c. 105, s. 6

;

1806, c. 699, s. 2 ; 1830, c. 2830, c. 25, s. 2.

8. Duty of commissioners when bonds insufficient. It shall be the duty of

the board of county commissioners whenever they shall be of opinion that the
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bonds of the sheriff of their county are insufficient, to notify the sheriff in writ-

ing to appear within ten days and give other and better sureties, or justify the

sureties on his bonds ; and in case such sheriff shall fail to appear on notice, or

fail to give sufficient bonds, or to justify his bonds, it shall be the duty of the

board to elect forthwith some suitable person in the county as sheriff for the

unexpired term, who shall give proper and lawful bonds and be subject to like

obligations and penalties.

Rev., s. 2813 ; Code. s. 2074 : 1879, c. 109, s. 2.

9. Liability of commissioners. If any board of county commissioners shall

fail to comply in good faith with the provisions of this subchapter, they shall be

liable for all loss sustained in the collection of taxes, on motion to be made by
the solicitor of the district.

Rev., s. 2814 : Code. s. 2075 : 1868-9, c. 24.5. s. 3.

10. Liability of sureties. The sureties to a- sheriff's bond shall be liable for

all fines and amercements imposed on him, in the same manner as they are

liable for other defaults in his official duty.

Rev., s. 2815 : Code, s. 207G : R. C. c. 105, s. 14 ; 1829, c. 33.

Akt. 3. Duties of Sheriff

11. To receipt for process. Every sheriff, coroner or constable shall, when
requested, give his receipt for all original and mesne process placed in his hands

for execution, to the party suing out the same, his agent or attorney ; and such

receipt shall be admissible as evidence of the facts therein stated, against sucli

officer and his sureties, in any suit between the party taking the receipt and such

officer and his sureties.

Rev., .s, 2816 : Code. s. 2081 ; R. C. v. 105, s. 18 ; 184.S, v. 97,

Note. For (Uit.\' to indorse date of receiviii.t;- process, sec s. 914,

12. Execute process; penalty for false return. Every sheriff', by himself or

his lawful deputies, shall execute and make due return of all writs' and other

process to him legally issued and directed, within his county or upon any river,

bay or creek adjoining thereto, or in any other place where he may lawfully

execute the same. He shall be subject to the penalty of forfeiting one hundred
dollars for each neglect, where such process shall be delivered to him twenty

days before the sitting of the court to which the same is returnable, to be paid

to the party aggrieved by order of court, upon motion and proof of such deliv-

ery, unless the sheriff can sliow sufficient cause to tlie court at the next succeed-

ing term after the order.

For every false return, the sheriff shall forfeit and pay five liundred dol-

lars, one moiety thereof to the party aggrieved, and the other to him that will

sue for the same, and moreover be further liable to the action of the party

aggrieved, for damages.

Every sheriff and his deputies, and every constable shall execute all writs and

other process to him legally issued and directed from a justice's court and make
due return thereof, under penalty of forfeiting one hundred dollars for eacli

neglect or refusal, where such process shall be delivered to him ten days before
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the return day thereof, to be paid to the party aggrieved by order of such court,

upon motion and proof of such delivery, unless the sheriff or constable can show
sufficient cause to the court at a day vv^ithin three months from the date of the

entry of the judgment nisi', of which the officer shall be duly notified.

Rev., s. 2817 ; Code, s. L'OT!) ; 1899. c. 2."j
: K. C, f. 105, s. 17 ; 1777, c. 218. s. 5 ; 1821, c. 1110

;

1874. c. .38.

XoTE. For duty, and penalty for failure, in enterini; date of receipt of proc^ess, see s. 914.

13. Sufficient notice in case of amercement. In all cases where any sheriff

or other officer shall be amerced for failure to make due return of any execution

or other process placed in his hands, or for any default whatsoever in oifice,

and judgment nisi or otherwise for the penalty or forfeiture in such case made
and provided sliall be entered, it shall be sufficient to give such sheriff notice,

according to law, under the hand of the clerk and seal of the coiirt, wliere such

judgment may be entered, of a motion for a judgment absolute, or for execution,

as the case may be; and no other notice, summons or suit sliall be necessary to

enforce the same ; and such proceedings shall be deemed and held in aid of a

suit or other proceedings already instituted in court.

Kev., s. 2818: Code. s. 44(i : 1^71-2. c. 74. s. 4.

14. Execute summons, order or judgment. Whenever the sheriff may be

required to serve or execute any summons, order or judgment, or to do any
other act, he shall be bound to do so in like manner as upon process issued to

him, and shall be equally liable in all respects for neglect of duty; and if the

sheriff be a party, the coroner shall be bound to perform tlie service, as he is

now bound to execute process where the sheriff is a party ; and this chapter

relating to sheriffs shall apply to coroners when the sheriff is a party. Sheriffs

and coroners may return process by mail. Their liabilities in respect to the

execution of process shall be as prescribed by law.

Itev.. s. 2.S19: Code. s. 598; ('. ('. P.. s. ;!.-.4.

15. Liability of outgoing sheriff for unexecuted process. Any sheriff who
shall have received a precept, and shall go out of office before the return day
thereof, without liaving executed the same, shall forfeit and pay to the party at

whose instance it was issued the sum of one hundred dollars, if such precept

shall have remained in his hands for such length of time wherein it might have
been well executed by him ; unless the same shall have been thereafter executed

by the successor of such sheriff and returned at the day and place commanded
therein ; or unless it shall have been delivered over to the succeeding sheriff

time enough to have allowed of its being executed by him ; and the penalty afore-

said shall be recoverable by notice against such outgoing sheriff and his sureties.

Rev., s. 2820; Code. s. 2088; R. C., c 1(1.5, s. 2.5.

16. Payment of money collected on execution. In all cases where a sheriff

has collected money upon an execution placed in his hands, if there be no bona
fide contest over the application thereof, he shall immediately pay the same to

the plaintiff, or into the office of the clerk of the court from which the execution

issued, and upon his failure to make such payment upon demand, he shall be

liable to a penalty of one hundred dollars, to be collected as other penalties.

Rev., s, 2S21 : Code. s. 2080.
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17. Deposit county tax money with treasurer. Every sheriff shall deposit

the county and other local taxes, by him collected, with the county treasurer, if

there be a county treasurer, as often as he shall collect or have in his possession

at any one time of such county or local taxes, a sum equal to five hundred dollars.

Rev., s. 298 ; Code. s. 2073.

18. Publish list of delinquent taxpayers. Whenever any sheriff or tax-col-

lector sliall be credited on settlement with any tax or taxes, by him returned

as insolvent, dead or removed, he shall forthwith make publication at the court-

house door, and at least one public place in each and every township in his

county, of a complete list of the names of such insolvent, dead or removed delin-

quents, with the amount of the tax due from each, and the sum total so credited.

Such list, by order of the board of commissioners, may also be published in any

newspaper printed in the county ; in which case, the expense of the advertise-

ment, for such time as may be directed, shall be paid by the county. Any sheriff'

or tax-collector failing to comply with the provisions of this section shall be

guilty of a misdemeanor, and upon conviction shall be fined not less than ten nor

more than one hundred dollars.

Rev., ss. 2826, .3587 ; Code. s. 2002 ; 187G-7. c. 78, ss. 1. 2, 3.

19. Liability for escape under civil process. When any sheriff shall take or

receive and have in keeping the body of any debtor in execution, or upon attach-

ment for not performing a judgment for the payment of any sum of money, and

shall willfully or negligently suffer such debtor to escape, the person suing out

such execution or attachment, his executors, or administrators, shall have and

maintain an action for the debt against such sheriff and the sureties on his offi-

cial bond, and in case of his death, against his executors or administrators, for

the recovery of all such sums of money as are mentioned in the execution or

attachment, and damages for detaining the same.

Rev., s. 2823; Code, s. 2083; R. C, c. 105, s. 20; 13 Edw. I. c. 11; 1777. c. 118. ss. 10, 11.

20. Custody of jail. The sheriff shall have the care and custody of the jail

in his county ; and shalt be, or appoint, the keeper thereof.

Itev., s. 2824; Code, s. 208.5; R. C., c. 10.5, s. 22.

21. Prevent entering jail for lynching; county liable. When the sheriff of

any county has good reason to believe that the jail of his county is in danger of

being broken or entered for the purpose of killing or injuring a prisoner placed

by the law in his custody, it shall be his duty at once to call on the commis-

sioners of the county, or some one of them, for a sufficient guard for the jail,

and in such case, if the commissioner or commissioners fail to authorize the

employment of necessary guards to protect the jail, and by reason of such fail-

ure the jail is entered and a prisoner killed, the county wherein whose jail the

prisoner is confined shall be responsible in damages, to be recovered by the per-

sonal representatives of the prisoner thus killed, by action begun and prose-

cuted before the superior court of any county in this state.

Rev., s. 2825 ; 1893. c. 461, s. 7.
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22. Not to farm office. No sheriff shall let to farm in any manner, his county,

or any part of it, under pain of forfeiting five hundred dollars, one-half to the

use of the county, and the other half to the person suing for the same.

Rev., s. 2828 : Code. s. 2084 ; R. C, c. 10.5. s. 21 ; 2.3 Hen. VI. e. 10.

23. Obligation taken by sheriff, payable to himself. The sheriff or his deputy

shall take no obligation of or from any person in his custody for or concerning

any matter or thing relating to his office otherwise payable than to himself as

sheriff and dischargeable upon the prisoner's appearance and rendering himself

at the day and place required in the writ (whereupon he was or shall be taken

or arrested), and his sureties discharging themselves therefrom as special bail of

such prisoner or such person keeping within the limits and rules of any prison

;

and every other obligation taken by any sheriff in any other manner or form,

by color of his office, shall be void, except in any special case, any other obliga-

tion shall be, by law, particularly and expressly directed ; and no sheriff shall

demand, exact, take or receive any greater fee or reward whatsoever, nor shall

have any allowance, reward or satisfaction from the public, for any service by
him done, other than such sum as the court shall allow for ex officio services, and
the allowance given and provided by law.

Rev., s. 2829 ; Code, s. 2082 ; R. C, c. 105, s. 19 ; 1777, c. 118, s. 8.



CHAPTER 72

STATUTORY CONSTRUCTION

1. Repeal of statute not to affect actions.

2. Rules for construction of statutes.

3. Construction of amended statute.

1. Repeal of statute not to affect actions. The repeal of a statute shall not

affect any action brought before the repeal, for any forfeitures incurred, or for

the recovery of any rights accruing under such statute.

Kev.. s. 2830: Code. s. 3764; R. C. c. lOS, s. 1: 1830. c. 4; 1879. c. 163: 1881, c. 48.

2. Rules for construction of statutes. In the construction of all statutes, the

following rules shall be observed, unless such construction would be inconsistent

with the manifest intent of the general assembly, or repugnant to the context

of the same statute, that is to say

:

Rev., s. 2831 ; R. C. c. 108, s. 2.

1. Singular and plural number, masculine gender, etc. Every word, im-
porting the singular number only, shall extend and be applied to several per-

sons or tilings, as well as to one person or thing; and every word importing the

plural nitmber only, shall extend and be applied to one person or thing, as well

as to several persons or things ; and every word importing the masculine gender

only, shall extend and be applied to females as well as to males, unless the con-

text clearly sliows to the contrary.

2. A.idhontij to three or more exercised by. majority. All words purport-
ing to give a joint authority to three or more public officers or other persons shall

be construed as giving such authority to a majority of such officers or other per-

sons, unless it shall be otherwise expressly declared in the law giving the

authority.

3. "Month" and "year." The word "month" shall be construed to> mean
a calendar month, unless otherwise expressed; and the word "year," a calen-

dar year, luiless otherwise expressed; and the word "year"' alone shall be

equivalent to the expression "year of our Lord."

4. Leap-year, how counted. In every leap-year, the increasing day and the

day before, in all legal proceedings, shall be counted as one day.

R. C. c. 31, s. 108; R. S.. c. 31. s. 113; 21 Hen. III.

5. "Oath" and "sworn." The word "oath" shall be construed to include

"affirmation," in all cases where by law an affirmation may be stibstituted for an

oath, and in like cases the word "sworn" shall be construed to include the word
'

' affirmed.
'

'

6'. "Person" and "firoperty." The word "person" shall extend and bo ap-

plied to bodies politic and corporate, as well as to individuals, unless the context

clearly shows to the contrary. The words "real property" shall be coextensive

with lands, tenements and hereditaments. The words "personal property"

shall include moneys, goods, chattels, choses in action and evidences of debt.
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including all things capable of ownership, not descendible to the heirs at law.

The word "property" shall include all property, both real and personal.

7. "Preceding" and "foUowmg." The words "preceding" and "following,"

when used by way of reference to any section of a statute shall be construed to

mean the section next preceding or next following that in which such reference is

made; unless when some other section is expressly designated in such reference.

8. "Seal." In all cases in which the seal of any court or public office shall

be required by law to be affixed to any paper issuing from such court or office,

the word "seal" shall be construed to include an impression of such official seal,

made upon the paper alone, as well as an impression made by means of a wafer

or of wax affixed thereto.

9. '''^Yill." The term "will" shall be constnied to include codicils as well as

wills.

10. "Written" and "in writing." The words "written" and "in writing,"

may be construed to include printing, engraving, lithographing, and any other

mode of representing words and letters : Provided, that in all cases where a writ-

ten signature is required by law, the same shall be in a proper handwriting, or in

a proper mark.

11. "State" and "United States." The word "state," when applied to the

different parts of the United States, shall be construed to extend to and include

the District of Columbia and the several territories, so-called ; and the words
"United States" shall be construed to include the said district and territories

and all dependencies.

12. "Imprisonmeyd for one month" lioir construed. The words "imprison-
ment for one month," wherever used in any of the statutes, shall be construed to

mean "imprisonment for thirty days."

Rev., s. 28.31 : Code, s. 37(i5 ; R. C, c. 108.

3. Construction of amended statutes. Where a part of a statute is amended
it is not to be considered as having been repealed and reenacted in the amended
form ; but the portions which are not altered are to be considered as having been
the law since their enactment, and the new provisions as having been enacted at

the time of the amendment.
Rev., s. 2832: Code, s. 3766: 1868-9. o. 270, s. 22; 1870-1, c. 111.



CHAPTER 73

STRAYS

1. Notice to owner of stray, or to register of deeds.

2. Owner may reclaim.

3. When and how strays sold.

4. Failure to comply with stray law misdemeanor.

1. Notice to owner of stray, or to register of deeds. Any person who shall

take up any stray horse, mare, colt, mule, ass or jennet, neat cattle, hog or sheep,

shall within ten days after taking up such stray inform the owner, if to him
known, if not, he shall inform the register of deeds of the supposed age, marks,

brands and color of the stray, and that the same was taken up at his planta-

tion or place of abode ; whereupon the register of deeds shall record such infor-

mation in a book kept by him for that purpose, for which service the taker-up of

the stray shall pay a fee of twenty-five cents, except for hogs and sheep, for

which the fee shall be ten cents. The register of deeds shall at once publish a

notice of the taking up of such stray, by posting the same at the courthouse

door, and if the cost does not exceed two dollars, then in some newspaper pub-

lished in the county. Such notices shall be published for thirty days, and shall

contain a full and complete description of the stray and of all marks or brands

on the same, and when and where the same was taken up. The fees for pub-

lishing such notices shall be paid by the party taking up the stray.

Rev., s. 2S3.3: Code, s. 3768; 1874-5, c. 258. s. 2.

2. Owner may reclaim. When any stray has been taken up, the owner may
at any time before a sale reclaim such stray by proving his ownership and pay-

ing to the party capturing the same the actual costs paid the register of deeds

as provided in the preceding section, together with the actual costs of keeping

such stray, as fixed by the county commissioners. The board of commissioners

of the several counties shall fix a scale of costs for keeping strays.

Rev., s. 2834.

3. When and how strays sold. If the owner of any stray shall fail to claim

the same within thirty days after the publication of the notice required by law,

the person taking up the stray shall cause the stray to be appraised by the near-

est magistrate and two freeholders, none of whom shall receive any fees for such

services. Such appraisement shall give a full and accurate description of such

stray and shall by the magistrate be returned to the register of deeds, and by

him recorded in his book for strays; and the register of deeds shall issue an

order to the sheriff directing him to sell such stray, and the sheriff shall sell such

stray at public auction after ten days public advertisement as for sales of per-

sonal property under execution ; and out of the proceeds he shall pay the cost

of publishing the notices as to strays, the costs of keeping and the costs of sale,

and shall pay the surplus to the county treasurer for the benefit of the public

school fund of the county. The county board of education shall, at any time

within twelve months after such funds have been paid to the county treasurer,
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upon due proof of ownership, issue an order commanding the county treasurer

to pay to the owner of the stray the net amount paid the county treasurer as

the proceeds of the sale of the stray.

Rev., s. 28.35.

Note. For stock running at large, see Fences and Stock Laws.

4. Failure to comply with stray law misdemeanor. If any person shall fail

to comply with any of the requirements of law as to strays, he shall be guilty

of a misdemeanor and iipon conviction be fined not exceeding fifty dollars or

imprisoned not exceeding thirty days.

Rev., s. 3306.



CHAPTER 74

SUNDAYS AND HOLIDAYS

1. Work in ordinary calling on Sunday forbidden,
la. Hunting or going armed on Sunday.
2. Local : Sale of articles on Sunday in Forsyth.
3. Wliat process executed on Sunday.
4. Dates of public holidays.

5. Acts to be done on Sunday or holidays.

1. Work in ordinary calling on Sunday forbidden. On the Lord's day, com-

monly called Sunday, no tradesman, artificer, planter, laborer, or other person,

shall, upon land or water, do or exercise any labor, business or work, of his

ordinary calling, works of necessity and charity alone excepted, nor employ
himself in hxinting, fishing or fowling, nor use any game, sport or play, upon
pain that every person so offending, being of the age of fourteen years and
upwards, shall forfeit and pay one dollar.

Rev., s. 2S.'5(i ; Code. s. 3782 : K. C. c. 115 ; 1741, c. 30, s. 2.

la. Hunting or going armed on Sunday. If any person shall, except in de-

fense of his own property, hunt on Sunday with a dog, or shall be found off his

premises on Sunday, having with him a shotgun, rifle or pistol, he shall be guilty

of a misdemeanor, and pay a fine not exceeding fifty dollars, or be imprisoned

not exceeding thirty days.

Rev.. 3842; Code, s. 3783; 1868-9, c. 18, ss. 1, 2.

2. Local: Sale of articles on Sunday in Forsyth. No person, firm or corpo-

ration in Forsyth County shall expose for sale, sell or offer for sale on Sunday,

any goods, wares or merchandise within one mile of the corporate limits of any
incorporated town or city ; and no store, shop, or other place of business in which

goods, wares or merchandise of any kind are kept for sale shall keep open doors

from twelve o'clock Saturday night until twelve o'clock Sunday night: Pro-

vided, that this section shall not be construed to apply to hotels or boarding-

houses, or to restaurants or cafes furnishing meals to actual guests, where the

same are not otherwise prohibited by law from keeping open on Sunday: Pro-

vided further, that drug stores, with licensed pharmacists, may be kept open for

the sale of goods to be used for medical or surgical purposes, and for the sale

of cigars and tobacco ; and cigar stands and news stands may sell cigars, tobacco

and newspapers : Provided further, that ice dealers and daries may remain open

for the sale and delivery of ice and dairy products. Nothing in this section shall

be construed to prohibit livery stables or garages from operating on Sunday or

to prohibit publication and sale of newspapers. Any person, firm or corpo-

ration violating the provisions of this section shall be guilty of a misdemeanor,

and upon conviction shall be fined or imprisoned in the discretion of the court.

P. L. 1917, c. 597.

3. What process executed on Sunday. It shall not be lawful for any sheriff,

constable, or other officer to execute any summons, capias, or other process on

Sunday, unless the same be issued for treason, felony or misdemeanor.

Kev.. s. 2837 ; Code, s. 928 ; R. C, c. 31, s. 54 ; 1777, c. 118, s. 6.
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4. Dates of public holidays. The first day of January, the nineteenth day

of January, the twenty-second day of February, the twelfth day of April, the

tenth day of May, the twentieth day of May, the fourth day of July, the first

Monday in September, Tuesday after the first Monday in November when a

general election is held, the day appointed by the governor as a thanksgiving

day, and the twenty-fifth day of December of each and every year, are declared

to be public holidays ; and whenever any such holiday shall fall upon Sunday,

the Monday following sliall be a public holiday.

Rev., s. 2838; Code, s. 3784; 1891, c. 58; 1899, c. 410; 1901, c. 25; 1881, c. 294; 1907,

c. 996 ; 1909, c. 888.

5. Acts to be done on Sunday or holidays. Where the day or the last day
for doing an act required or permitted by law to be,^done falls on Sunday or on

a holiday the act may be done on the next succeeding secular or business day.

Rev., s. 2839 ; Code, ss. 3784, 3785, 3786 ; 1899, c. 733, s. 194.

Note. Arrest ou Sunday in civil action, see Civil I'l-ocedure. s. 371.

Computing time, Sunday not counted, see Civil Procedure, s. .524.

Fishing on Sunday, see Fish and Fisheries.

Hunting on Sunday, see Game Laws, Arts. 5, 6.

Negotiable instrument maturing on ^Sundaj- or holiday. Negotiable Instruments, s. 90.

Trains running on Sunday. Railroads, s. 62.



CHAPTER 75

SURETYSHIP

1. Surety and principal distinguished in judgment and execution.
2. Principal liable on execution before surety.

3. Summary remedy of surety against principal.

4. Subrogation of surety paying debt of deceased principal.

5. Contribution among sureties.

6. Dissenting surety not liable to surety on stay of execution.
7. Surety may notify creditor to sue.

8. How notice served.

9. Failure of creditor to sue discharges surety ; exceptions.
10. Cancellation of contract of suretyship in case of common carrier and employee.

1. Surety and principal distinguished in judgment and execution. In the

trial of actions upon contracts, either of the defendants may show in evidence

that he is surety, and if it be satisfactorily shown, the jury in their verdict, or

the justice of the peace in his judgment, shall distinguish the principal and

surety, which shall be indorsed on the execution by the clerk, or justice of the

peace issuing it.

Rev., s. 2840 ; Code, s. 2100 ; R. C, c. 31, s. 124 ; 1826, c. 31, s. 1.

2. Principal liable on execution before surety. When an execution, indorsed

as aforesaid, shall come to the hands of any officer for collection, he shall levy

on all the property of the principal, or so much thereof as shall be necessary to

satisfy the execution, and for want of sufficient property of the principal, also

on the property of the surety, and make sale of all the property of the principal

levied on before that of the surety.

Rev., s. 2841: Code. s. 2101; R. C. c. 31. s. 125; 1826. c. 31, s. 2.

3. Summary remedy of surety against principal. Any person, who may have

paid money for and on account of those for whom he became surety, upon pro-

ducing to the superior court, or any justice of the peace having jurisdiction of

the same, a receipt, and showing that an execution has issued, and he has satis-

fied the same, and making it appear by sufficient testimony, that he has laid out

and expended any sum of money, as the surety of such person, may move the

court or justice of the peace, as the case may be, for judgment against his princi-

pal, for the amount which he has actually paid ; a citation having previously

issued against the principal to show cause why execution should not be awarded

;

and should the principal not show sufficient cause, the court or justice shall

award execution against the estate of the principal.

Rev., s. 2842; Code, s. 2093; R. C, c. 110, s. 1; 1797, c. 487, s. 1.

4. Subrogation of surety paying debt of deceased principal. Whenever a

surety, or his representative, shall pay the debt of his deceased principal, the

claim thus accruing shall have such priority in the administration of the

of the principal as had the debt before its payment.

Rev., s. 2843; Code, s. 2096; R. C, c. 110, s. 4; 1829, c. 23.

1056



5 SURETYSHIP Ch. 75

5 Contribution among sureties. Where there are two or more sureties for

the performance of a contract, and one or more of them may have been com-

pelled to perform and satisfy the same, or any part thereof, and the principal

shall be insolvent, or out of the state, such surety may have and maintain an

action against every other surety, for a jiist and ratable proportion of the sum
which may have been paid as aforesaid, whether of principal, interest or cost.

Rev., s. 2844 : Code, s. 2094 ; R. C. c. 110. s. 2 : 1807. c. 722.

6. Dissenting surety not liable to surety on stay of execution. Whenever
any judgment shall be obtained before a justice, against a principal and his

surety, and the principal debtor shall desire to stay the execution thereon, but

the surety is unwilling that such stay shall be had, the surety may cause his dis-

sent thereto to be entered by the justice, which shall absolve him from all lia-

bility to the surety who may stay the same. And the constable or other officer,

who may have the collection of the debt, shall make the money out of the prop-

erty of the principal debtor, and that of the surety for the stay of execution, if

he can, before he shall sell the property of the surety before judgment.

Rev., s. 2845 : Code. s. 2095 ; R. C., c. 110. s. 3 ; 1829, c. 6, ss. 1, 2.

7. Surety may notify creditor to sue. In all cases where any surety or indorser

on any note, bill, bond, or other written obligation, shall consider himself in

danger of loss in consequence of his contingent liability, either from the insolv-

ency or misconduct of the principal, in the note, bill, bond, or other written

obligation, or from the negligence of tlie payee or holder of any such instrument,

it shall be lawful for such surety or indorser, at any time after such note, bill,

bond, or other written obligation becomes due and payable, to cause written

notice to be given to the payee or holder of any such paper or obligation, requir-

ing him to bring suit on such obligation, and to use all reasonable diligence to

save harmless such surety or indorser : Provided, nothing herein contained shall

apply to official bonds, or bonds given by any person acting in a fiduciary

capacity.

Uev.. s. 2840; Code. s. 2097; 1868-9, c. 2.32. s. 1.

8. How notice served. Such notice shall be served by the sheriff or his

deputy, who shall return it to the party for whose benefit the notice was issued,

which shall be evidence of the fact in all courts.

Rev.. 8. 2.S48; Code. s. 2099: 1868-9. o. 2.32, s. 3.

9. Failure of creditor to sue discharges surety; exceptions. Should the payee
or holder of any such note, bond, bill, or other written obligation, refuse or fail,

within thirty days from the service of such notice, to bring suit in the appro-

priate court in an effort to save harmless such surety or indorser, such refusal

or failure to sue sliall operate as a discharge of such surety or indorser, from all

liability wliatever, on any such note, bond, bill, or other written obligation

:

Provided, that this notice shall not have the effect to discharge from liability

any cosurety who does not join in such notice, or who has not given a separate

notice: Provided further, that this and the preceding section shall not apply

to holders of svich note, bond, bill, or obligation, who hold the same as collateral

security or in trust.

Rev., i^. 2847 ; Code, s. 2098 ; 1868-9, c. 232, s. 2.
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10. Cancellation of contract of suretyship in case of common carrier and
employee. Whenever an employee of a common carrier authorized to do busi-

ness in this state is required to give a bond or undertaking of any nature what-

ever with a bonding company or companies, as surety thereon, any such employee

who shall liavc given such bond or undertaking shall, upon the breach of any

of the conditions thereof by the other party or parties thereto, have the power
to cancel the same by giving the surety or sureties thereon, for the benefit of

whom same shall have been made, at least ten days notice in writing, setting out

in full the reason for canceling the same. Any such notice to a company, corpo-

ration or association may be served by leaving the same with any person upon
whom service of legal process upon such company, corporation or association may
be had. Any surety on any such bond or undertaking shall, upon the breach of

any of the conditions thereof by the common carrier employee for whom same
shall have been made, have power to cancel the same by giving such employee

at least ten days notice in writing, and upon demand, set out in full the reasons

for canceling same, the notice to be signed by an agent or manager of such surety.

Nothing herein shall affect any right of action accruing to any person vipon the

breach of a contract ; nor shall any bonding company furnishing the informa-

ation which causes it to withdraw from the bond, be liable in any action at the

instance of the party aggrieved for damages, nor be required to disclose to the

party aggrieved the sources of information that caused it to withdraw from the

bond. But any bonding company may be required to give evidence in any
action brought by the party aggrieved against the party or person furnishing

the information causing the company to withdraw as surety.

Any person, officer or manager, company, corporation, association or firm

who shall violate any of the provisions of this section shall be deemed guilty of

a misdemeanor and punished by a fine of not less than five hundred dollars nor

more tlian one thousand dollars.

191.3. c. 17.

Note. For penalty of surety on executor's bond, see Administration.
For evidence against principal as against surety, see Bonds, s. 34.



CHAPTER 76

TRADEMARKS, BRANDS AND MARKS

Art. 1. Trademarks.

1. Adoption and fllins for registry.

2. Property rights protected by filing for registry.

3. Filing to be with secretary of state ; contents of afiidavit ; fee

3a. Registration ; certified copies evidence ; fees.

4. Transfer of trademarks.
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Art. 1. Trademarks

1. Adoption and filing for registry. It shall be unlawful for any person to

adopt for his protection and file for registry, as in this chapter provided, any

label, trademark, term or design that has been iised or is intended to be used

for the purpose of designating, making known or distinguishing any goods,

wares, merchandise or products of labor that have been or may be wholly or

partly made, manufactui-ed, produced, prepared, packed or put on sale by any

such person, or to or upon which any work or labor has been applied or expended

by any such person, or by any member of any corporation that has adopted and
filed for registry any such label, trademark, term or design as aforesaid, or

announcing or indicating that the same have been made in whole or in part by
any such person or corporation, or by any member thereof.

Rev., .s. M)V2; UK)?,, c. 271.

2. Property rights protected by filing for registry. Whenever any person

shall adopt and file for registry any label, trademark, term or design pursuant to

the provisions of this chapter, the property, privileges, rights, remedies and
interests in and to any such label, trademark, term or design, and in and to the

use of same, provided or given by this chapter to, or otherwise conferred upon
or enjoyed by, the person filing the same for the registry, shall be fully and com-

pletely secured, preserved and protected as the property of those entitled to the

same before any siich label, trademark, term or design has been actually applied

to any goods, wares, merchandise, or product of labor, and put upon the market

for sale or otherwise, and before any use or appropriation of any such label,

trademark, term or design has been made in connection with any such goods,

wares, merchandise or product of labor, as well as after the same has been iised

or applied to designate, make known or distinguish any such goods, wares, mer-

chandise, or product of labor and they have been put upon the market.

Rev., .s. 3018 : IWI.S, c. 271. s. 2.

3. Filing to be with secretary of state; contents of affidavits; fees. Any per-

son who has heretofore adopted and used, or shall hereafter adopt and use any
label, trademark, term or design, as in this chapter provided, may file the same
for registry in the office of the secretary of state, by leaving two copies, facsimiles

or counterparts thereof, with the said secretary, and filing therewith a state-

ment in the form of an affidavit, subscribed and sworn to by any such person, or

by any officer, agent or attorney if a corporation, specifying the person by whom
any such label, trademark, term or design is filed, and the class or character of

the goods, wares, merchandise or products of labor to which the same has been,

or is intended to be appropriated or applied, and that the person so filing the

same has the right to the use of the said label, trademark, term or design, and
that no other person, firm or corporation has the right to such use, either in the

identical form or in any such near resemblance thereto as may be calculated to

deceive, without the permission or authority of the person filing the same, and
that the copies, facsimiles or counterparts filed therewith, are true and correct

copies, facsimiles or counterparts of the genuine label, trademark, term or design

of the person filing the same, and there be paid for such registry a fee of one

dollar to the secretary of state for the use of the state, and the same recording

fees by law for recording certificate of organization of corporations.

Rev., s. .3014 ; 1903, c. 271, s. 3. khjq
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3a. Registration; certified copies evidence; fees. The secretary of state,

upon the filing of any such label, trademark, term or design, that is not in

conflict with the next section, shall register the same, and shall deliver to the

person filing the same as many certified copies thereof, with his certificate of

such registry, as any such person may request, and for every such copy and

certificate there shall be paid to the secretary of state, for the use of the state,

a fee of one dollar ; and any such certified copy and certificate shall be admissible

in evidence and competent and sufficient proof of the adoption, filing and
registry of any such label, trademark, term or design, by any such person in any

action or judicial proceeding in any of the courts of this state, and of due com-

pliance with the provisions of this chapter.

Rev., s. .3015; 1903. c. 271, s. 4.

4. Transfer of trademarks. The right to use any registered label, trade-

mark, term or design shall be granted only by an instrument in writing, duly

filed in the office of the secretary of state. The fees for recording or filing such

transfer and issuing copies thereof shall be the same as for filing such label,

trademark, term or design.

Rev., s. 3016.

5. Similar trademarks refused registration. It shall not be lawful for the

secretary of state to register for any person any label, trademark, term or de-

sign that is the identical form of any other label, trademark, term or design

theretofore filed by any other person, or that bears any such near resemblance

thereto as may be calculated to deceive, or that would be liable to be mistaken

therefor.

Rev., s. 3017 ; 1003. c. 271. s. 5.

6. Fraudulent registration; penalty. Any person who shall file or procure

the filing and registry of any label, trademark, term or design in the office of the

secretary of state under the provisions of this chapter, by making any false or

fraudulent representations or declarations, with fraudulent intent, shall be

liable to pay any damages sustained in consequence of any such registry, to l)e

recovered by or in behalf of the party injured thereby.

Rev., s. .3018; 1903. c. 271, s. .1.

7. Use of counterfeit trademarks unlawful. Whenever any person has

adopted and filed for registry any label, trademark, term or design, as provided

by law, and the same shall have been registered pursuant to law, it shall be

unlawful for any other person to manufacture, use, sell, offer for sale, or in any

way utter or circulate any counterfeit or imitation of any such label, trademark,

term or design, or have in possession, with intent that the same shall be sold

or disposed of, any goods, wares, merchandise, or product of labor to which

or on which any counterfeit or imitation of any such label, trademark, term or

design is attached, affixed, printed, stamped, impressed or displayed, or to sell

or dispose of, or offer to sell or dispose of, or have in possession witii intent that

the same shall be sold or disposed of, any goods, wares, merchandise, or product

of labor contained in any box, case, can or package to which or on which any

such counterfeit or imitation is attached, affixed, printed, stamped,

or displayed.

Rev., .s. .3019; 1903, c. 271, s. 6.
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8. Unauthorized use unlawful; use under license. Whenever any person has

adopted and registered any label, trademark, term or design, as provided by
law, it shall be unlawful for any other person to make any use, sale, offer for sale

or display of the genuine label, trademark, term or design of any such person

filing the same, or to have any such genuine label, trademark, term or design in

possession with intent that the same shall be used, sold, offered for sale, or dis-

played, or that the same shall be applied, attached or displayed in any manner
whatever to or on any goods, wares or merchandise, or to sell, offer to sell, or

dispose of, or have in possession with intent that the same shall be sold or dis-

posed of, any goods, wares or merchandise . in any box, ease, can or package

to or on which any such genuine label, trademark, term or design of any such

person is attached, affixed, or displayed, or to make any use whatever of any such

genuine label, trademark, term or design, without first obtaining in every such

case the license of the person adopting, filing and registering the same ; and any

such license may be revoked and terminated at any time upon notice, and there-

after any use thereof shall be unlawful.

Rev., s. 3020; 190.3, c. 271, s. 7.

9. Remedies; damages; profits; destruction of counterfeits. Any person who
has registered any label, trademark, term or design under tlie provisions of this

chapter shall have a right of action against any person for the unauthorized

use of such label, trademark, term or design, and the courts shall by appropriate

remedies prevent the unauthorized or unlawful use, manufacture or display of

any label, trademark, term or design, or the imitation or counterfeit thereof, or

the sale, disposal or display of any articles of property on which any counter-

feit or imitation of any registered label, trademark, term or design, or on which

any genuine label, trademark, term or design may be used or displayed without

proper authority ; and shall further secure and protect all persons in all rights

of property and interest which they may have in any label, trademark, term or

design registered under this chapter ; and the court shall award to the plaintiff

any and all damages resulting from any such wrongful use of any such label,

trademark, term or design; and any counterfeit or imitation of any labels, trade-

marks, terms, or designs and any die, engraving, mould or mechanical device or

the manufacture of the same in the possession or under the control of the

defendant, shall be delivered up to an officer of the court, to be destroyed, and
any such genuine labels, trademarks, terms or designs, in the possession or

under the control of any such defendant shall be delivered to the plaintiff.

Iter., s. .3021 ; 1903, c. 271, s. S.

10. Concurrent action for penalty. In addition to any otlier rights, reme-

dies or penalties provided by this chapter, and as concurrent therewith, any

person who shall violate any of the provisions of this chapter shall be liable to

a penalty of two hundred dollars, to be recovered by any person who has filed

any such label, trademark, term or design.

Rev., s. .3022; 1903, c. 271, s. 9.

11. Use of private marks or labels to defraud, misdemeanor. If any person

shall knowingly and willfully forge, or counterfeit or cause or procure to be

forged or counterfeited, the private marks, tokens, stamps or labels of any

mechanic, manufacturer or other person, being a resident of the United States,

1062
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11 TRADEMARKS, BRANDS AND MARKS—Art. 1 Ch. 76

with intent to deceive and defraud the purchasers, mechanics, or manufacturers-

of any goods, wares or merchandise whatsoever, upon conviction thereof he

shall be punished by a fine of not less than fifty dollars and not exceeding one

thousand dollars, or by imprisonment of not less than thirty days or more than

five years, or both fine and imprisonment, at the discretion of the court.

Rev., s. 3852: Code. s. 10.38: 1870-1, c. 2.5.3. s. 1.

12. Selling goods with forged marks or labels, misdemeanor. If any per-

son shall vend any goods, wares or merchandise having thereon any forged or

counterfeited marks, tokens, stamps or labels purporting to be the marks, tokens,

stamps or labels of any person being a resident of the United States, knowing
the same at the time of the purchase thereof by him to be forged or counter-

feited, he shall be guilty of a misdemeanor, and punished by imprisonment in

the county jail not exceeding six months, or by a fine not exceeding one hundred
dollars, or by both fine and imprisonment, at the discretion of the court.

Rev., s. .38.50: Code, s. 10.39; 1870-1, c. 253. s. 2.

13. Misbranding sacks to defraud, misdemeanor. If any person shall know-
ingly use the mark or brand of any other person on any sack, or shall knowingly
impress on any sack the mark or brand of another person, with intent to defraud
or for the purpose of enhancing the value of his own property, the person so

offending shall be guilty of a misdemeanor, and punished as if convicted of

larceny.

Rev., s. 3851 : Code. s. 1040 : 1874-5. c. 225.

Aet. 2. Ti:vrBER Marks

14. Timber dealers may adopt. Any person dealing in timber in any form
shall be known as a timber dealer and as such may adopt a trademark, in the

manner and with the effect in this subchapter provided.

Rev., s. .3023: 1903. c. 201, s. 1.

15. How adopted, registered and published. Every such dealer desiring to

adopt a trademark may do so by the execution of a writing in form and eifect

as follows

:

TRADEMARK

Notice is hereby >?iven that I (or we, etc., as the ease may be) have adopted the follow-
ing trademarlc. to be used in my (or our, etc.) business as timber dealer (or dealers),
to wit: (Here insert the words, letters, tigiires, etc., constituting the trademark, or if it

be any device other than words, letters or figures, insert a facsimile thei-eof).

Dated this day of 19 A B

Such writing shall be acknowledged or proved for record in the same manner
as deeds are acknowledged or proved, and shall be registered in the office of the

register of deeds of the county in which the principal office or place of business

of such timber dealer may be, in a book to be kept for that purpose marked
Registry of Timber Marks, also in office of secretary of state, and a copy thereof

shall be published at least once in each week for four successive weeks in some
newspaper printed in such county, or if there be no such newspaper printed

therein, then in some newspaper of general circulation in such county.

Rev., s. .3024; 1889, c. 142; 1903, c. 261, s. 2.
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16. Property in and use of trademarks. Every trademark so adopted shall,

from the date thereof, be the exclusive property of the person adopting the same.

The proprietor of such trademark, shall, in using the same, cause it to be plainly

stamped, branded or otherwise impressed upon each piece of timber upon which
the same is placed.

Rev., s. 3(!25: Lssi). c. 142: 100.']. c. 201. ss. 3. 4.

17. Effect of branding timber purchased. When timber is purchased by the

proprietor of any such trademark, and the said trademark is placed thereon as

hereinbefore provided, such timber shall thenceforth be deemed the property of

such purchaser, without any other or further delivery thereof, and such timber

shall thereafter be at the risk of the purchaser, unless otherwise provided by
contract in writing between the parties.

IWv.. s. :!()2(); 1S80. c. 142; 10(«, c. 2(n. s. (!.

18. Trademark on timber evidence of ownership. In any action, suit or con-

test, in which the title to any timber, upon which any trademark has been placed

as aforesaid, shall come in question, it shall be presumed that such timber was
the property of the proprietor of such trademark, in the absence of satisfac-

tory proof to the contrary.

Kev.. s. 3027: 1903. c 261, s. 7.

19. Fraudulent use of timber trademark, misdemeanor. If any person shall

use or attempt to use any timber trademark without the written consent of the

proprietor thereof, or falsely and fraudulently place any trademark on timber

not the property of the owner of such trademark without his written consent, or

intentionally and without lawful authority remove, deface or destroy any tim-

ber trademark or the imprint thereof on any timber or intentionally put any

such timber in such a position, or place so remote from the stream from which

it was taken, or on which it was afloat as to render it inconvenient or unneces-

sarily expensive to replace the same in such stream, he shall be guilty of a

misdemeanor.

Rev., s. 38.54 : 1903. c. 261, ss. 3-.5.

20. Larceny of branded timber. If any person shall knowingly and unlaw-

fully buy, sell, take and carry away, secrete, destroy or convert to his own use,

any timber upon which a trademark is stamped, branded or otherwise impressed,

or shall knowingly and unlawfully buy, sell, take and carry away, secrete,

destroy or convert to his own use, any timber upon which a trademark has been

intentionally and without lawful authority removed, defaced or destroyed, he

shall be deemed guilty of larceny thereof and punished as in other cases of

larceny.

I!ev.. s. .';sr,3: lilO.",. c. 261. s. .5.

21. Altering timber trademark larceny. If any person shall willfully change,

alter, erase or destroy any registeretl timber mark or brand put or cut upon any

logs, timber, lumber or boards, except by the consent of the owner thereof, with

intent to steal the said logs or timber, he shall be guilty of a misdemeanor, and

punished by a fine of not more than fifty dollars or imprisoned not more than

thirty days, or both ; if the same shall have been done with a felonious intent,

such person shall be guilty of larceny and punished as for that offense.

Rev., s. .3855; 1889, c. 142, s. 3; 1903. c. 41.
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22. Possession of branded logs without consent, misdemeanor. If any per-

son shall knowingly and willfully take up or have in his possession any log, tim-

ber, lumber or board upon which a registered timber mark or brand has been

put or cut, except by the consent of the owner thereof, he shall be guilty of a

misdemeanor, and punished by a fine of not more than fifty dollars or impris-

oned not more than thirty days, or both.

Rev., s. 3850: 1SS9. c. 142. s. 4; 1908, c. 42.

Aet. 3. ]\IiNERxiL Waters and Beverages

23. Description of name, labels, or marks filed and published. Any person,

partnership or corporation, engaged in manufacturing, bottling, selling or deal-

ing in mineral, soda or aerated waters, beers, lager-beer, milk or other bever-

ages, in kegs, boxes, trays, crates, bottles, syphons, barrels, casks, or other vessels,

with his name or other marks or devices pi'inted, impressed, or otherwise pro-

duced thereon, or upon labels pasted thereon, shall file with the clerk of the

superior court of the county in which his principal office or place of business

(or in the case of a foreign corporation, its principal office or place of business or

agency) is located, a description of the names, marks, or devices so used by him,

and cause such description to be printed twice a week for two successive weeks
in some daily newspaper published In said county, if there be a daily newspaper
published therein, and if not, then in some newspaper published in said county
once a week for two successive weeks. The description of the names, marks or

devices, before being filed as aforesaid, shall be signed by the person filing the

same, or in case of a partnership, by a partner, or in case of a corporation, by one

of its officers or managers, and shall be acknowledged by the person signing the

same as his aet, or as the act of said partnership or corporation, before an officer

competent to take acknowledgments of deeds. The publication hereby required

need only be a brief description sufficient for identification, of such names or

marks, and need not contain a certified copy of the acknowledgment. The pro-

visions of this act shall apply to all vessels enumerated above upon which said

names or marks shall appear as aforesaid, whether or not any of the same shall

be in existence at the time of said filing and publication.

1907. c. 901. s. 1,

24. Clerk to record description. The several clerks of the superior courts

mentioned in the preceding section shall record in some book of record in their

custody, all such descriptions filed with them, and also copies of the said adver-

tisement in the newspaper certified to by the publishers thereof, and shall fur-

nish copies thereof, duly certified by them in the usual manner, to any person

who may apply therefor, and shall receive for the recording of such copies a fee

of fifty cents. Such certified copies shall be evidence that the provisions of the

preceding section have been complied with, and shall be prima facie evidence of

the title of the person, named therein, to the vessels upon which his name, marks,

labels or devices appear as described in said description.

1907, e. 901, s. 2.

25. Refilling vessels and defacing marks forbidden; punishnient. After any
person has filed and published his description of such names, marks or devices,
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in accordance with the preceding provisions of this act, it shall be unlawful for

any persons to fill in any way the vessels upon which such names or other marks
are printed, impressed or otherwise produced, with any water or beverage enu-

merated in this act, or to deface, remove or conceal such names or other marks,

thereon, with intent to convert the same to his use, or to have on sale, offer for

sale, traffic in, handle in the course of business, transport, or to take or collect

from ash or garbage receptacles or from public or private premises, or to keep in

stock, store or dispose of or deal or traffic in same, or any parts thereof, without

the written consent of the person whose name or other marks are upon such

vessels, or to willfully break, destroy or otherwise injure any of the articles

mentioned in this section. Any person who shall do any of the acts declared to

be unlawful by this section shall be deemed giiilty of a misdemeanor, and upon
conviction thereof shall be punished for the first offense by imprisonment of

not less than ten days or more than one year, or by a fine of three dollars, for

each of such kegs, casks or barrels, and one dollar for each of such boxes, trays,

crates, bottles, syphons, or any other vessels so unlawfully used. ; and for the

second and subsequent offense by imprisonment for not less than twenty days

or more than one year, or by a fine of not less than two dollars or more than five

dollars for each vessel unlawfully used, or by both such fine and imprisonment,

at the discretion of the court before whom such offense is tried : Provided, this

section shall not apply to such vessels as the bottler charges his customers for at

the time of sale of the goods.

in07, c. 901. s. ?,.

26. Disposal of fine. In the event of a fine being imposed by any court for

any offenses under this article, one-half thereof shall go to the state and one-

half to the informer, to be collected as other fines are collected.

1007. c. !)01, s. ?,.

27. Possession of vessels as evidence of offense. If any person shall be found

to be in possession of any of the vessels mentioned above in this act, or any parts

thereof, and the persons whose names, marks or devices have been placed thereon,

as above provided have complied with the provisions of this act, and the persons

so found in possession thereof shall be charged with any of the oft'enses mentioned

in the preceding section, then such possession shall be prima facie evidence that

such person is guilty of the offenses so charged : Provided, this section shall not

apply to bottlers who receive such vessels in the course of biisiness and mixed and

exchanged in shipment, when such bottler within a reasonable time notifies the

owners thereof of the location thereof.

1907. c. 901, s. 4.

28. Search warrants. If the owner of any vessel mentioned in section one

of this act who has complied with the provisions thereof, or the officer, agent or

employee of such owner shall make an affidavit before a justice of the peace

asserting that he has reason to believe and does believe that any person is in

actual or constructive possession of, oi- is making use of any article above men-

tioned or any part thereof, or in any way declared to be unlawful by section

three of this article, the justice may issue his search warrant to any sheriff,

constable or other officer of the law to whom such warrant may be directed, and

cause the premises designated in the warrant to be searched ; and if article above
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mentioned or any part thereof shall be found upon the premises so designated,

the officer executing such search warrant shall thereupon report the same, under
his oath, to the justice who shall thereupon, upon said report and upon the oath

of any person or persons charging any violations of section three of this article,

issue his warrant for the arrest of the person against whom the charge is made,

and cause him together with such articles, to be brought before him for trial.

1907. c. !)01, s. 5.

29. Concurrent jurisdiction of justices. The justices of the peace in the coun-

ties of this state shall have concurrent jurisdiction with the superior courts of

their respective counties in the case of persons arrested for violation of the above

provisions of this article, and such justices of the peace shall proceed to hear and
determine such eases when the parties arrested are brought before them, in all

cases where the punishment fixed in this act is such as to give the justices juris-

diction under the Constitution and laws of this state. And if such person shall

be found to be guilty of the violation of any of the provisions of this article, the

court trying such person and imposing the punishment herein prescribed shall

also award possession to the owner of all the property involved in such violation.

1907, c. 901, s. 6.

30. Accepting deposit not deemed sale. The requiring, taking or accepting

of any deposit for any purpose upon any vessel above eruimerated shall not be

deemed to constitute a sale of such property, either optional, conditional or

otherwise, in any proceedings under this act.

1907, c. 901, s. 7.

31. When refiling description not required. Any person, partnership, or

corporation that has heretofore filed and published a description of his name,

marks or devices for the purposes mentioned in section one of this article, in

accordance with the law existing at the time of such filing and publication, shall

not be required to again file such description, but shall be entitled to all the

benefits of this act as fully as if he had complied with all the provisions thereof.

1907. f. 901, s. s.

32. Application of the article. Tlie provisions of this article do not apply

to any person using the vessels enumerated above for the beverages placed therein

by the owners, or who after consumption of the contents, is in possession of the

same, while awaiting the return to the owners, nor shall the provisions of this

act apply to any garbage man collecting the same in the regular course of liis

business : Provided, this act shall not apply to beer and mineral water bottles

shipped into this state from other states.

1907, c. 901, s. 9.

Art. 4. FAR:\r ISTajiks

33. Registration of farm names authorized. Any owner of a farm in the state

of North Carolina may have the name of his farm, together with a description

of his lands to which said name applies, recorded in a register kept for that

purpose in the office of the register of deeds, of the county in which the farm is

located, and the register of deeds shall furnish to such landowner a proper cer~

tificate setting forth the name and description of the lands.

1915. c. 108, s. 1.
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34. After registry, similar name not registered. When any name has been

recorded as the name of any farm in svich county, the name, or one so nearly

like it as to produce confusion, shall not be recorded as the name of any other

farm in the same county.

191.5, c. lOS, s. 1.

35, Distinctive name required. No name shall be registered as the name of

a farm where such proposed name or one so nearly like it as to produce con-

fusion has been so used in connection with another farm in the same county as

to become generally known prior to the ratification of this act, unless the name
used has also prior to the ratification of this act become well known as the name
of the farm proposed to be registered ; and in this event two or more farms in the

same county may be registered with the same name with some prefix or suffix

added to distinguish them.

1915, c. 108. s. 12.

36, Application for registry; publication and hearing. Before a name shall

be registered the clerk shall have publication made at least once a week for four

weeks in some secular newspaper published in the county, if one is so pub-

lished, and if one is not so published, then one having a general circulation in

the county, giving the name of the applicant, the proposed name of registration

and a sufficient description to identify the farm and the time of the return ; and

if the owner or clerk knows of another farm in the county of the same or very

similar name, a summons shall be served on the owner thereof at least ten days

before the return day. On the return day any person, firm or corporation

may file claim to the name and the clerk may pass upon the claim and award the

name to any party with the right to appeal by the aggrieved party to the supe-

rior court within ten days, as in otlier cases, and on such appeal the judge shall

decide the matters unless a jury be demanded by some party.

1915. c. los, s. 2.

37. Fees for registration. Any person having the name of his farm recorded

as provided in this article, shall first pay to the register of deeds a fee of one

dollar, which fee shall be paid to the county treasurer as other fees are to be

paid to the county treasurer by such register of deeds: Provided, that in coun-

ties where the fee system obtains, the fees herein mentioned shall go to the

register of deeds of such counties.

1915, c. 108, s. -A.

38, When transfer of farm carries name. When any owner of a farm, the

name of which has been recorded as provided in this article, transfers by deed or

otherwise, the whole of such farm, such transfer may include the registered name
thereof; but if the owner shall transfer only a portion of such farm, then, in

that event, the registered name thereof shall not be transferred to the purchaser

unless so stated in the deed or conveyance.

191.5, c. 108, s. 4.

39. Cancellation of registry; fee. When any owner of a registered farm
desires to cancel the registered name thereof, he shall state on the margin of the

record of the register of such luime, the following :

'

' This name is canceled and
I hereby release all rights thereunder," which shall be signed by the person
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canceling such name, and attested by the register of deeds. For such latter

service the register of deeds shall charge a fee of twenty-five cents, which shall

be paid to the county treasurer as other fees are paid to the county treasurer by
him.

1915, c. 108, s. 5.

40. Article not applicable to certain counties. This article shall not apply to

the counties of Surry, Stokes, and Sampson.

1915. c. 108, s. 6.

Art. 5. STA^rpixo of Gold a>;ij Silver Articles

41. Marking gold articles regulated. It shall be unlawful to make for sale,

or sell, or offer to sell or dispose of, or have in possession with intent to sell or

dispose of, any article of merchandise made in whole or in part of gold or any
alloy of gold, and having stamped, branded, engraved or imprinted thereon, or

upon any tag, card or label attached thereto, or upon any box, package, cover

or wrapper in which the article is enclosed any mark, indicating or designed

to indicate, that the gold, or alloy or gold therein is of a greater degree of

fineness than its actual fineness, unless the actual fineness, in the case of

flat-ware and watch-cases, is not less by more than three one-thousandths parts,

and in the case of all other articles is not less by more than one-half karat than

the fineness indicated, according to the standards and subject to the qualifica-

tions hereinafter set forth.

In any test for ascertaining the fineness of gold or alloy in the articles, accord-

ing to the required standards, the part of the gold or alloy taken for the test,

analysis or assay shall be a part not containing or having attached thereto any
solder or alloy of inferior fineness used for brazing or uniting the parts of the

articles. In addition to the foregoing tests and standards, the actual fineness

of the entire quantity of gold and of its alloys contained in any article men-
tioned in this section (except watch-cases), including all solder or alloy of infe-

rior metal used for brazing or uniting the parts (all such gold, alloys, and solder

being assayed as one piece), shall not be less by more than one karat than the

fineness indicated by the mark used as above indicated. Violation of this section

is a misdemeanor, punishable as provided in this article.

1907. c. 3.31, s. 1.

42. Marking silver articles regulated. It shall be unlawful to make for sale

or sell or offer to sell or dispose of or have in possession with intent to sell or

dispose of

—

1. Any article of merchandise made in whole or in part of silver or any alloy

of silver, and having marked, stamped, branded or engraved or imprinted

thereon, or upon any tag, card or label attached thereto, or upon any box, pack-

age, cover or wrapper in which the article is enclosed, the words "sterling

silver" or "sterling" or any colorable imitation thereof, unless nine hundred
and twenty-five one-thousandths or the component parts of the metal appearing

or purporting to be silver, of which the article is manufactured, are pure silver,

subject to the qualifications hereinafter set forth : Provided, that in the case of

all such articles there shall be allowed a divergence in fineness of four one-

thousandths parts from the foregoing standard.
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2. Any article of merchandise made in whole or in part of silver or of any
alloy of silver, and having marked, stamped, branded, engraved or imprinted

thereon, or upon any card, tag or label attached thereto, or upon any box, pacli-

age, cover or wrapper in which the article is enclosed, the words "coin" or "coin

silver," or any colorable imitation thereof, unless nine hundred one-thousandths

of the component parts of the metal appearing or purporting to be silver, of

which the article is manufactured, are pure silver, subject to the qualifications

hereinafter set forth : Provided, that in the case of all such articles there shall be*

allowed a divergence in fineness of four one-thousandths parts from the fore-

going standards.

3. Any article of merchandise made in whole or in part of silver or of any
alloy of silver, and having stamped, branded, engraved or imprinted thereon, or

upon any tag, card or label attached thereto, or upon any box, package, cover or

wrapper in which the article is enclosed, any mark or word (other than the word
"sterling" or the word "coin") indicating, or designed to indicate, that the

silver or alloy of silver in the article is of a greater degree of fineness than its

actual fineness, unless the actual fineness is not less by more than four one-

thousandths parts than the actual fineness indicated by the use of such mark
or word, subject to the qualifications hereinafter set forth.

In any test for ascertaining the fineness of the articles mentioned in this sec-

tion, according to the foregoing standards, the part taken for test, analysis or

assay shall be a part not containing or having attached thereto any solder or

alloy of inferor metal used for brazing or uniting the parts of such article. In

addition to the foregoing test and standards, the actual fineness of the entire

quantity of metal purporting to be silver contained in any article mentioned in

this section, including all solder or alloy of inferior fineness used for brazing

or uniting the parts (all such silver, alloy or solder being assayed as one piece),

shall not be less by more than ten one-thousandths parts than the fineness indi-

cated according to the foregoing standards, by the mark employed as above

indicated. Violation of this section is a misdemeanor punishable as provided

in this article.

1907. c. .^31. s. 2.

43. Marking articles of gold plate regulated. It shall be unlawful to make
for sale, or sell, or offer to sell or dispose of, or have in possession with intent to

sell or dispose of, any article of merchandise made in whole or in part of inferior

metal, having deposited or plated thereon or brazed or otherwise affixed thereto

a plate, plating, covering or sheet of gold, or of any alloy of gold, which article is

known in the market as "rolled gold plate," "gold plate," "gold-filled," or
'

' gold electroplate, " or by any similar designation, and having stamped, branded,

engraved or imprinted thereon, or upon any tag, card or label attached thereto,

or upon any box, package, cover or wrapper in which the article is enclosed, any

word or mark usually employed to indicate the fineness of gold, unless such word
be accompanied by other words plainly indicating that such article or some part

thereof is made of rolled gold plate, or gold plate, or gold electroplate, or is

gold-filled, as the case may be. Violation of this section is a misdemeanor,

punishable as provided in this article.

mn. c. 331, s. 3.
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44. Marking articles of silver plate regulated. It shall be unlawful to

make for sale, or sell, or offer to sell or dispose of, or have in possession with

intent to sell or dispose of, any article of merchandise made in whole or in part

of inferior metal, having deposited or plated thereon or brazed or otherwise

affixed thereto, a plate, plating', covering or sheet of silver or of any alloy of sil-

ver, which article is known in the market as "silver plate" or "silver electro-

plate, " or by any similar designation, and having stamped, branded, engraved or

imprinted thereon, or upon any tag, card or label attached thereto, or upon any

box, package, cover or wrapper in which the article is enclosed, the word "ster-

ling" or the word "coin," either alone or in conjunction with any other words

or marks. Violation of this section is a misdemeanor, punishable as provided

in this article.

1907. c. .331. s. 4.

45. Violation of article misdemeanor. Every person, firm, corporation or

association guilty of a violation of any one of the preceding sections of this

article, and every officer, manager, director or managing agent of any such per-

son, firm, corporation or association directly participating in such violation or

consenting thereto, shall be guilty of a misdemeanor and punished by fine or

imprisonment, or both, at the discretion of the court : Provided, that if the person

charged with violation of this act shall prove that the article concerning which
the charge was made was manufactured prior to the thirteenth day of June, one

thousand nine hundred and seven, then the charge shall be dismissed.

1907, c. 331, s. 5.

Art. 6. Cattle Bkands

46. Owners of stock to register brand or marks. Every person who has any
horses, cattle, hogs or sheep may have an earmark or brand different from the

earmark or brand of all other persons, which he shall record with the clerk of

the board of commissioners of the county where his horses, cattle, hogs or sheep

are; and he may brand all horses eighteen months old and upwards with the

said brand, and earmark all his hogs and sheep six months old and upwards
with the said earmark; and earmark or brand all his cattle twelve months old

and upwards ; and if any dispute shall arise about any earmark or brand, the

same shall be decided by the record thereof.

Rev., s. 3028 ; Code, s. 2317 ; R. C, c. 17, s. 1.



CHAPTER 77

TRUSTEES

Art. 1. Investment and Deposit of Tkust Funds.

1. Certain investments deemed cash.
•2. Trust funds deposited at trustee's risk.

Art. 2. Removal of Trust Funds from State.

H. Proceedings to remove trust funds of nonresidents.
4. Removal ordered on notice ; bond of nonresident trustee.
5. Order of removal discharges resident trustee.

Art. 3. Resignation of Trustee.

*). Clerk's power to accept resignation.
7. I'etition ; contents and verification.

8. Parties ; hearing successors appointed.
9. liesignatlon allowed; costs; judge's approval.

10. Ai)])eal : sta.v effected by appeal.
11. On appeal judge determines facts.

12. Final accounting before resignation.
13. Resignation effective on settlement with successor.
14. Court to appoint successor ; bond required.
15. Rights and duties devolve on successor.

Art. 4. Charitable Trusts.

1(>. Trustees to file accounts.
17. Action for account ; court to enforce trust.

IS. P>es allowed solicitor.

AltT. 1. iNVEST.ArENT AST) DePOSIT OF TrUST FuXOS

1. Certain investments deemed cash. Guardians, executors, administrators,

and others acting in a fiduciary capacity, having surplus funds of their wards,

estates and cestuis que trustent to loan, may invest in United States bonds, or

any securities for which the United States are responsible, including farm loan

bonds issued by Federal land banks, or in bonds of the state of North Carolina

issued since the year one thousand eight hundred and seventy-two ; or in drain-

age bonds duly issued under the provisions of Article 5 of chapter entitled

Drainage ; and in settlements by guardians, executors, administrators, trustees,

and others acting in a fiduciary capacity, such bonds or other securities of the

United States, and such bonds of the state of North Carolina, and sucli drainage

bonds, and such road bonds shall be deemed cash to the amount actually paid

for same, including the premium, if any, paid for such bonds or other securities,

and may be paid as such by the transfer thereof to the persons entitled.

Rev., s. 1792: Code, s. 1.594; 1S70-1. c. 197; 1S.S5, c. 389; 1917, c. 6, s. 9 ; 1917, c. 67. s. 1;

1917, c. 152, s. 7 ; 1917, c. 191, s. 1 : 1917, c. 269, s. 5.

2. Trust funds deposited at trustee's risk. No provision in any charter or

certificate of organization of any corporation permitting deposits therein by any

guardian, executor or other trustee or fiduciary, or by any county, bonded or

other officer, shall operate or be construed to relieve or discharge them, or either

of them, from official responsibility, or to relieve them, or either of them, or their

sureties, from liability on their official bonds.

Rev., s. 1793 ; 1889, c. 470.
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Art. '2. Removal of Trust Funds from State

3. Proceeding to remove trust funds of nonresidents. When any personal

estate in this state is vested in a trustee resident therein, and those having the

beneficial interest in the said estate are nonresidents of this state, the clerk of the

superior court of the county in which the said trustee resides may, on a petition

filed for tliat purpose, order him or his personal representative to pay, transfer,

and deliver the said estate, or any part of it, to a nonresident trustee appointed

by some court of record in the state in which the said beneficiary or beneficiaries

reside. No such order of any clerk shall be valid and in force until approved

by the resident judge of said judicial district, or the judge holding court in such

district.

1911. c. 101, s. 1.

4. Removal ordered on notice; bond of nonresident trustee. No such order

shall be made, in the case of a petition, until notice of the application shall have

been given to all persons interested in such trust estate, as now required by law

in other special proceedings, nor until the court shall be satisfied by authentic

documentary evidence that the nonresident trustee, appointed as aforesaid, has

given bond, with sufficient surety, for the faithful execution of the trust, nor

until it is satisfied that the payment and removal of such estate out of the state

will not prejudice the right of any person interested or to become interested

therein.

1911, c. 161. s. 2.

5. Order of removal discharges resident trustee. AVhen any guardian or

committee, trustee or other person in this state, shall pay over, transfer, or deliver

any estate in his hands or vested in him, under any order or decree made in

pursuance of this act, he shall be discharged from all responsibility therefor

1911, c. IGl, s. 3.

Art. 3. Resigxatiox of Trustee

6. Clerk's power to accept resignations. The clerks of the superior courts

of this state have power and jurisdiction to accept the resignation of executors,

administrators, guardians, trustees, and other fiduciaries and to appoint their

successors in the manner provided by this article.

1911. c. .39, s, 1.

7. Petition; contents and verification. When any executor, administrator,

guardian, trustee, or other fiduciary desires to resign his trust, he shall file his

petition in the office of the clerk of the superior court of the county in which he

qualified or in which the instrument under which he claims is registered. The
petition shall set forth all the facts in connection with the appointment and
qualification of the applicant as such fiduciary, with a copy of the instrument

under which he acts ; shall state the names, ages, and residences of all the cestuis

que trustent and other parties interested in the trust estate ; shall contain a full

and complete statement of all debts or liabilities due by the estate, and a full and
complete statement of all assets belonging to said estate, and a full and complete

statement of all moneys, securities, or assets in the hands of the fiduciary and due

68 107.3
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the estate, together with a full statement of the reasons why the applicant should

be permitted to resign his trust. The petition shall be verified by the oath of

the applicant.

lOll, V. ;it), s. -2.

8. Parties; hearing; successor appointed. Upon the filing of the petition,

the clerk shall docket the cause as a special proceeding with the fiduciary as

plaintiff and the cestuis que trustent as defendants, and shall issue summons for

the defendants, and the procedure shall be the same as in other special proceed-

ings. If any of the defendants be nonresidents, summons may be served by
publication ; and if any be infants, a guardian ad litem must be appointed by the

court to represent their interests in the manner now provided by law. The
cestuis que trustent, creditors, or any other person interested in the trust estate,

liave the right to answer said petition or traverse the same and to offer evidence

why the prayer of the petition should not be granted. The clerk shall then pro-

ceed to hear and determine the matter, and if it appears to the court that the best

interests of the creditors and the cestuis que trustent demand that the resigna-

tion of tlie fiduciary be accepted, or if it appears to the court that sufficient

reasons exist for allowing the resignation, and that the resignation can be allowed

without prejudice to the rights of creditors or the cestuis que trustent, the clerk

may, in the exercise of his discretion, allow the applicant to resign ; and in such

case the clerk shall proceed to appoint the successor of the petition in the manner
provided in this article.

1911, c. 3!). s. .3.

9. Resignation allowed; costs; judge's approval. In making an order allow-

ing the fiduciary to resign the clerk shall make such order concerning the costs

of the proceedings and commissions to the fiduciary as may be just. If there

is no appeal from the decision and order of the clerk within the time prescribed

by law, the proceedings shall be submitted to the judge of the superior court and
approved by him before the same become effective.

1911, c. .39, s. 3.

10. Appeal; stay effected by appeal. Any party in interest may appeal

from the decision of the clerk to the judge at chambers, and in such event the

procedure shall be the same as in other special proceedings as now provided by
law. If the clerk allows the resignation, and an appeal is taken from his deci-

sion, such appeal shall have the effect to stay the judgment and order of the clerk

until the cause is lieard and determined by the judge upon the appeal taken.

mil. c. 39, s. 4.

11. On appeal judge determines facts. Upon an appeal taken from the clerk

to the judge, the judge shall have the power to review the findings of fact made
by the clerk and to find the facts or to take other evidence, but the facts found

by the judge shall be final and conclusive upon any appeal to the supreme court.

1911, c. 39, s. .5.

12. Final accounting before resignation. No executor, administrator, guard-

ian, trustee, or other fiduciary shall be allowed or permitted to resign his trust

until he shall first file with the court his final account of the trust estate, and
until the court shall be satisfied that the said account is true and correct.

1911, c. 39. s. 6.
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13. Resignation effective on settlement with successor. In ease the resigna-

tion of the fiduciary is accepted by the court, the same shall not go into effect,

or release or discharge the fiduciary from liability, until he shall have accounted

to his successor in full for all moneys, securities, property or other assets or

things of value in his possession or under his control or which should be in his

possession or under his control belonging to the trust estate.

1911, c. 39, s. 6.

14. Court to appoint successor; bond required. If the court shall allow any

executor, administrator, guardian, trustee, or other fiduciary to resign his trust

upon compliance with the provisions of this act, it shall be the duty of the court

to proceed to appoint some fit and suitable person as the successor of such execu-

tor, administrator, guardian, trustee, or other fiduciary ; and the court shall

require the person so appointed to give bond with sufficient surety, approved

by the court, in a sum double the value of the property to come into his hands,

conditioned upon the faithful performance of his duties as such fiduciary and
for the payment to the persons entitled to receive the same of all moneys, assets,

or other things of value .which may come into his hands. All bonds executed

under the provisions of this act shall be filed with the clerk, and shall be recorded

in his office in a book to be kept for that purpose.

1911, c. 39, s. 7.

15. Rights and duties devolve on successor. Upon tlie acceptance by the

court of the resignation of any executor, administrator, guardian, trustee, or

other fiduciary, and upon the appointment by the court of his successor in the

manner provided by this act, the STibstituted trustee shall succeed to all the rights,

powers, and privileges, and shall be subject to all the duties, liabilities, and
responsibilities that were imposed upon the original trustee.

1911, c. 39, s. 8.

Art. 4. Charitable Trusts

16. Trustees to file accounts. When real or personal property has been
granted by' deed, will, or otherwise, for such charitable purposes as are allowed
by law, it shall be the duty of those to whom are confided the management of

the property and the execution of the trust, to deliver in writing a full and
particular account thereof to the clerk of the superior court of the county where
the charity is to take effect, on the first Monday in February in each year, to be

filed among the records of the court, and spread upon the record of accounts.

Rev.. 8. .3922 : Code, s. 2.342 ; R. C, c. 18, s. 1 ; 18.32, c. 14, s. 1 ; 43 Eliz., c. 4.

17. Action for account; court to enforce trust. If the preceding section be

not complied with, or there is reason to believe that the property has been mis-

managed through negligence or fraud, it shall be the duty of the clerk of the

superior court to give notice thereof to the attorney-general or solicitor who
represents the state in the superior court for that county ; and it shall be his duty

to bring an action in the name of the state against the grantees, executors, or

trustees of the charitable fund, calling on them to render a full and minute

account of their proceedings in relation to the administration of the fund and
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the execution of the trust. The attorney-general or solicitor may also, at the

suggestion of two reputable citizens, commence an action as aforesaid; and, in

either case, the court may make such order and decree as shall seem best calcu-

lated to enforce the performance of the trust.

Rev., s. 3923 ; Code. ss. 2343, 2344 ; R. C, c. 18, ss. 2, 3 ; 1832, c. 14, ss. 2, 3.

18. Fees allowed solicitor. The court may allow fees to the attorney-general

or solicitor for his services, to be paid by the trustees, the estate, or the county,

as shall be ordered by the court.

Rev., s. 3924 ; Code, s. 234.5 ; R. C, c. 18, s. 4 ; 1832, c. 14, s. 4.
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CHAPTER 78

WAREHOUSE RECEIPTS

Art. 1. General Provisions.

1. Name of act.

2. Terms defined.

3. Uniform construction.
4. General law applied.

5. Prior receipts not affected.

Art. 2. Issue of Warehouse Receipts.

6. Wlio may issue receipts.

7. WTiat receipt must contain.

8. Otlier terms inserted ; exceptions.

9. Nonnegotiable receipts.

10. Nonnegotiable receipts marked.
11. Negotiable receipts.

12. Duplicate negotiable receipts.

Art. 3. Ohligations and Rights of Warehousemen on Receipts.

13. Delivery of goods on proper demand.
14. To whom goods may be delivered.
15. Liability for wrong delivery.

16. Liability on receipt not taken up on delivery.

17. Liability on receipt for partial delivery.

18. Effect of alteration of receipt.

19. Delivery in case of lost receipt.

20. Effect of issuing duplicate receipt.

21. Claim of title no defense for nondelivery ; exceptions.
22. Interpleader in conflicting claims.
23. Reasonable time to investigate conflicting claims.
24. Title in third person no defense ; exceptions.

25. Failure to deliver goods as described.
26. Liability for negligence.
27. Goods to be kept separate.
28. Effect of confusion of goods.
28a. Liability of warehouseman for confusion of goods.
29. Goods not subject to attachment or execution.

30. Creditor's remedy against receipt.

31. Warehouseman's lien.

32. Against what goods lien enforced.
33. Loss of lien.

34. What liens enforced against negotiable receipt.

35. Right to retain until liens satisfied.

36. Other legal remedies for warehouseman.
37. I]nforcement of liens.

38. Sale of perishable goods.
39. Other remedies not excluded.
40. Liability discharged by sale for liens.

Art. 4. Ne{;otiation and Transfer of Receipts.

4L Negotiation by delivery.

42. Negotiation by indorsement.
43. Transfer of nonnegotiable receipts.

44. By whom receipt negotiated.
45. Rights acquired by negotiation.

46. Rights acquired by transfer.

47. Right to compel indorsement.
48. Warranties in negotiation and transfer.

49. Indorser not liable for failure of prior parties.

50. No warranty by collection of debt secured by receipt.

51. Right of bona fide holder not affected by fraud.
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52. Subsequent purchasers protected.

53. Kiglit of purchaser superior to seller's lien.

Art. 5. Criminal Offenses.

54. Issuing receipt for goods not stored.

55. Issuing receipt with false statement.
56. Issuing fraudulent duplicates.

57. Failure to state in' receipt the interest of warehouseman.
58. Delivering goods without obtaining receipt.

59. Fraudulent deposit and negotiation.

Art. 1. Genei?al PeovisioAvS

1. Name of act. This act may be cited as the Uniform Warehouse Receipts

act.

1917, c. 37. s. 62.

2. Terms defined. In this act, unless the context or subject-matter otherwise

requires

—

"Action'' includes counterclaim, set-off:, and suit in equity.

"Delivery" means voluntary transfer of possession from one person to

another.

"Fungible goods" means goods of which any unit is, from its nature or by
mercantile custom, treated as the equivalent of any other imit.

"Goods" means chattels or merchandise in storage, or which has been or is

about to be stored.

"Holder" of a receipt means a person who has both actual possession of such

receipt and a right of property therein.

"Order" means an order by indorsement on the receipt.

"Owner" does not include mortgagee or pledgee.
'

' Person '

' includes a corporation or partnership of two or more persons having

a joint or common interest.

To "purchase" includes to take as mortgagee or as j)ledgee.

"Purchaser" includes mortgagee and pledgee.

"Receipt" means a warehouse receipt.

"Value" is any consideration sufficient to support a simple contract. An ante-

cedent or preexisting obligation, whether for money or not, constitutes value

where a receipt is taken either in satisfaction thereof or as security therefor.
'

' Warehouseman '

' means a person lawfully engaged in the business of storing

goods for profit.

A thing is done "in good faith" within the meaning of this act, when it is in

fact done honestly, whether it be done negligently or not.

1917, c. 37. s. 5s.

3. Uniform construction. This act shall be so interpreted and construed as

to effectuate its general purpose to make uniform the law of those states which

eiuxct it.

1917, C. 37. s. 57.

4. General law applied. In any case not provided for in this act, the rules of

law and equity, including the law merchant, and in particular the rules relating

to the law^ of principal and agent and to the effect of fraud, misrepresentation,

duress or coercion, mistake, bankruptcy, or other invalidating cause, shall

govern.

1917, c. 37, s. 56. 1078
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5. Prior receipts not affected. The provisions of this act do not apply to

receipts made and delivered prior to the taking effect of this act, March 1, 1917.

1917. c. .37. s. 59.

Art. 2. Issue of Warehouse Receipts

6. Who may issue receipts. Warehouse receipts may be issued by any ware-

houseman.

1917, c. .'57, s. 1.

7. What receipt must contain. Warehouse receipts need not be in any par-

ticular form, but every such receipt must embody within its written or printed

terms

—

1. The location of the warehouse where the goods are stored.

2. The date of issue of the receipt.

3. The consecutive number of the receipt.

i. A statement whether the goods received will be delivered to the bearer, to

a specified person, or to a specified person or his order.

5. The rate of storage charges.

6. A description of the goods or of the packages containing them.

7. The signature of the warehouseman, which may be made by his authorized

agent.

8. If the receipt is issued for goods of which the warehouseman is owner, either

solely or jointly or in common with others, the fact of such ownership ; and
9. A statement of the amount of advances made and of liabilities incurred

for which the warehouseman claims a lien. If the precise amount of such ad-

vances made or of such liabilities inciirred is at the time of the issue of the

receipt unknown to the warehouseman or to his agent who issues it, a statement

of the fact that advances have been made or liabilities incurred, and the purpose

thereof, is sufficient. A warehouseman shall be liable to any person injured

thereby, for all damage caused by the omission from a negotiable receipt of any
of the terms herein required.

Rev., s. P,(\2-A: 1917, o. 37, s. 2.

8. Other terms inserted; exceptions. A warehouseman may insert in a receipt

issued by him any other terms and conditions, provided that sucli terms and con-

ditions shall not

—

1. Be contrary to the provisions of this act.

2. In any wise impair his obligation to exercise that degree of care in the safe-

keeping of the goods entrusted to him which a reasonably careful man would
exercise in regard to similar goods of his own.

1917. c. .37, s. 3.

9. Nonnegotiable receipts. A receipt in which it is stated that the goods

received will be delivered to the depositor, or to any other specified person, is

a nonnegotiable receipt.

1917, c. 37. «. 4.

10. Nonnegotiable receipts marked. A nonnegotiable receipt shall have plainly

placed upon its face by the warehouseman issuing it "nonnegotiable," or "not
negotiable." In case of the warehouseman's failure so to do, a holder of the

receipt who purchased it for value supposing it to be negotiable may, at his

1979
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option, treat such receipt as imposing upon the warehouseman the same liabili-

ties he would have incurred had the receipt been negotiable. This section shall

not apply, however, to letters, memoranda, or written acknowledgments of an
informal character.

Uev., s. ?.0:12 : 1917. c. .37, s. 7.

11. Negotiable receipts. A receipt in which it is stated that the goods received

will be delivered to the bearer, or to the order of any person named in such

receipt, is a negotiable receipt. No provisions shall be inserted in a negotiable

receipt that it is nonnegotiable. Such provision, if inserted, shall be void.

Rev., s. .30.32 ; 1917, c. 37, s. 5.

12. Duplicate negotiable receipts. AVhen more tlian one negotiable receipt

is issued for the same goods, the word '

' duplicate
'

' shall be plainly placed upon
the face of every such receipt, except the one first issued. A warehouseman
shall be liable for all damage caused by his failure so to do to any one who pur-

chased the subsequent receipt for value supposing it to be an original, even though

the purchase be after the delivery of the goods by the warehouseman to the holder

of the original receipt.

1917. c. 37, s. 6.

Akt. 3. Obligations and Rights of Wakeiioiisemen on Receipts

13. Delivery of goods on proper demand. A warehouseman, in the absence

of some lawful excuse provided by this act, is bound to deliver the goods upon
a demand made either by tlie holder of a receipt for the goods or by the deposi-

tor, if such demand is accompanied with

—

1. An offer to satisfy the warehouseman's lien;

2. An offer to surrender the receipt if negotiable, with such indorsements as

would be necessary for the negotiation of the receipt ; and

3. A readiness and willingness to sign, when the goods are delivered, an

acknowledgment that they have been delivered, if such signature is requested

by the warehouseman. In case the warehouseman refuses or fails to deliver the

goods in compliance with a demand by the holder or depositor so accompanied,

the burden shall be upon the warehouseman to establish the existence of a lawful

excuse for such refusal.

1917, c. .37, s. S.

14. To whom goods may be delivered. A warehouseman is justified in deliv-

ering the goods, subject to the provisions of the three following sections, to one

who is

—

1. The person lawfully entitled to the possession of the goods, or his agent

;

2. A person who is either himself entitled to delivery by the terms of a non-

negotiable receipt issued for the goods or who has written authority from the

person so entitled, either indorsed upon the receipt or written upon another

paper ; or

3. A person in possession of a negotiable receipt by the terms of which the goods

are deliverable to him or order or to bearer, or which has been indorsed to him or

in blank by the person to whom delivery was promised by the terms of the receipt

or by his mediate or immediate indorsee.

1917, c. 37, s. 9.

1080
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15. Liability for wrong delivery. Where a warehouseman delivers the goods

to one who is not in fact lawfully entitled to the possession of them, the ware-

houseman shall be liable as for conversion to all having a right of property or

possession in the goods if he delivered the goods otherwise than as authorized by
subdivisions (2) and (3) of the preceding section, and though he delivered the

goods as authorized by said subdivisions, he shall be so liable if prior to such

delivery he had either

—

1. Been requested, by or on behalf of the person lawfully entitled to a right of

property or possession in the goods, not to make such delivery, or

2. Had information that the delivery about to be made was to one not lawfully

entitled to the possession of the goods.

1917. c. .37. s. 10.

16. Liability on receipt not taken up on delivery. Except as hereafter pro-

vided in this article when the goods may have been sold to satisfy warehouse-

man's charges or because of their perishable or hazardous nature, where a ware-

houseman delivers goods for which he had issued a negotiable receipt, the nego-

tiation of which would transfer the right to tlie possession of the goods, and fails

to take up and cancel the receipt, he shall be liable, to any one who purchases for

A^alue and in good faith siich receipt, for failure to deliver the goods to him,

whether such purchaser acquired title to the receipt before or after the delivery

of the goods by the warehouseman.

1917. c. 37. S'. 11.

17. Liability on receipt for partial delivery. Except when goods may have
been sold to satisfy warehouseman's lien or because of their perishable or haz-

ardous nature, as hereafter provided in this article, where a warehouseman
delivers a part of the goods for which he had issued a negotiable receipt and fails

either to take up and cancel the receipt, or to place plainly upon it a statement of

what goods or packages have been delivered, he shall be liable,' to any one who
purchases for value in good faith such receipt, for failure to deliver all the goods
specified in the receipt, whether such purchaser acquired title to the receipt before

or after the delivery of any portion of the goods by the warehouseman.

1917, c. 37. s. V2.

18. Effect of alteration of receipt. The alteration of a receipt shall not excuse

the warehouseman wlio issued it from any liability if such alteration was

—

1. Immaterial,

2. Aiithorized, or

3. Made without fraiidulent intent.

If the alteration was authorized, the warehouseman shall be liable according to

the terms of the receipt as altered. If the alteration was unauthorized, but made
without fraudulent intent, the warehouseman shall be liable according to the

terms of the receipt, as they were before alteration. Material and fraudulent

alteration of a receipt shall not excuse the warehouseman who issued it from
liability to deliver, according to the terms of the receipt as originally issued, the

goods for which it was issued, but shall excuse him from any other liability to the

person who made the alteration and to any person who took with notice of the

alteration. Any purchaser of the receipt for value without notice of the altera-
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tion shall acquire the same rights against the warehouseman which such purchaser

would have acquired if the receipt had not been altered at the time of the pur-

chase.

1917, V. 37, s. 13.

19. Delivery in case of lost receipt. Where a negotiable receipt has been lost

or destroyed, a court of competent jurisdiction may order the delivery of the

goods upon satisfactory proof of such loss or destruction and upon the giving of

a bond with sufficient sureties, to be approved by the court, to protect the ware-

houseman from any liability or expense which he or any person injured by such

delivery may incur by reason of the original receipt remaining outstanding. The
court may also, in its discretion, order the payment of the warehouseman's rea-

sonable costs. The delivery of the goods under an order of the court as pro-

vided in this section shall not relieve the warehouseman from liability to a per-

son to whom the negotiable receipt has been or shall be negotiated for value with-

out notice of the proceedings or of the delivery of the goods.

1917, C-. 37. s. 14.

20. Effect of issuing duplicate receipt. A receipt upon the face of which the

word "duplicate" is plainly placed is a representation and warranty by the

warehouseman that such receipt is an accurate copy of an original receipt prop-

erly issued and uncanceled at the date of the issue of the duplicate, but shall

impose upon him no other liability.

1917, c. 37, s. 15.

21. Claim of title no defense for nondelivery; exceptions. No title or right

to the possession of the goods, on the part of tlie warehouseman, unless such title

or right is derived directly or indirectly from a transfer made b.y the depositor at

the time of or subsequent to the deposit for storage, or from the warehouseman's

lien shall excuse the warehouseman from liability for refusing to deliver the goods

according to the terms of the receipt.

1917. C-. 37, s. l(i.

22. Interpleader in conflicting claims. If more than one person claims the

title or possession of the goods, the warehouseman may, either as a defense to an

action brought against him for nondelivery of the goods or as an original suit,

whichever is appropriate, require all known claimants to interplead.

1917, c. 37, s. 17.

23. Reasonable time to investigate conflicting claims. If some one other than

the depositor or person claiming under him has a claim to the title or possession

of the goods, and the warehouseman has information of such claim, the warehouse-

man shall be excused from liability for refusing to deliver the goods, either to

the depositor or person claiming under him or to the adverse claimant, until the

warehouseman has had a reasonable time to ascertain the validity of the adverse

claim or to bring legal proceedings to compel all claimants to interplead.

1917, c. 37, s. IS.

24. Title in third person no defense; exceptions. Except as provided in the

two preceding sections and except when the goods ma>' have been delivered to the

person autliorized to have such delivery, as heretofore provided in this article, or
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when the goods may have been sold to satisfy the warehouseman 's lien or because

of their perishable or hazardous nature, as hereafter provided in this article, no

right or title of a third person shall be a defense to an action brought by the

depositor or person claiming under him against the warehouseman for failure

to deliver the goods according to the terms of the receipt.

1917. c. 37. s. 19.

25. Failure to deliver goods as described. A warehouseman shall be liable to

the holder of a receipt for damages caused by the nonexistence of the goods or

by the failure of the goods to correspond with the description thereof in the

receipt at the time of its issue. If, however, the goods are described in a receipt

merely by a statement of marks or labels upon them or upon packages containing

them or by a statement that the goods are said to be goods of a certain kind

or that the packages containing the goods are said to contain goods of a certain

kind, or by words of like purport, such statements, if true, shall not make liable

the warehouseman issuing the receipt, although the goods are not of the kind

which the marks or labels upon them indicate, or of the kind they were said to

be by the depositor.

1917, c. 37, s. 20.

26. Liability for negligence. A warehouseman shall be liable for any loss or

injury to the goods caused by his failure to exercise such care in regard to them
as a reasonably careful owner of similar goods would exercise ; but he shall not be

liable, in the absence of an agreement to the contrary, for any loss or injury to the

goods which could not have been avoided by the exercise of such care.

1917, c. 37, s. 21.

27. Goods kept separate. Except as provided in the following section, a ware-

houseman shall keep the goods so far separate from goods of other depositors, and
from other goods of the same depositor for which a separate receipt has been
issued, as to permit at all times the identification and redelivery of the goods
deposited.

1917, c. 37, s. 22.

28. Effect of confusion of goods. If authorized by agreement or by custom,

a warehouseman may mingle fungible goods with other goods of the same kind
and grade. In such case the various depositors of the mingled goods shall own the

entire mass in common and each depositor shall be entitled to such portion thereof

as the amount deposited by him bears to the whole.

Rev., .s. 3034 : 1917. c: 37, s. 23.

28a. Liability of warehouseman for confusion of goods. The warehouseman
shall be severally liable to each depositor for the care and redelivery of his share

of such mass to the same extent and under the same circumstances as if the goods

had been kept separate.

1917, c. 37, s. 24.

29. Goods not subject to attachment or execution. If goods are delivered to

a warehouseman by the owner or by a person whose act in conveying the title to

them to a purchaser in good faith for value would bind the owner, and a nego-

tiable receipt is issued for them, they cannot thereafter, while in the possession
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of the warehouseman, be attached by garnishment or otherwise, or be levied upon
under an execution, unless the receipt be first surrendered to the warehouseman
or its negotiation enjoined. The warehouseman shall in no case be compelled to

deliver up the actual possession of the goods until the receipt is surrendered to

him or impounded by the court.

1917. c. 87, s. 25.

30. Creditor's remedy against receipt. A creditor whose debtor is tlie owner
of a negotiable receipt shall be entitled to such aid from courts of appropriate

jurisdiction, by injunction and otherwise, in attaching such receipt or in satis-

fying the claim by means thereof as is allowed at law or in equity in regard to

property which cannot readily be attached or levied upon by ordinary legal

process.

1917. e. 37. s. 26.

31. Warehouseman's lien. Subject to the subsequent provisions of this arti-

cle specifying what liens may be enforced against a negotiable receipt, a ware-

houseman shall have a lien on goods deposited or on the proceeds thereof in his

hands, for all lawful charges for storage and preservation of the goods ; also for

all lawful claims for money advanced, interest, insurance, transportation, labor,

weighing, coopering, and other charges and expenses in relation to such goods

;

also for all reasonable charges and expenses for notice and advertisements of

sale, and for sale of the goods where defaiilt has been made in satisfying the

warehouseman 's lien.

1917, c. .37, s. 27.

Note. See chapter on Liens.

32. Against what goods lien enforced. Subject to the subsequent provisions

of this article specifying what liens may be enforced against a negotiable receipt,

a warehouseman's lien may be enforced

—

1. Against all goods, whenever deposited, belonging to the person who is liable

as debtor for the claims in regard to which the lien is asserted ; and

2.. Against all goods belonging to others which have been deposited at any time

by the person who is liable as debtor for the claims in regard to which the lien is

asserted, if such person has been so entrusted with the possession of the goods

that a pledge of the same by him at the time of the deposit to one who took the

goods in good faith for value would have been valid.

1917, c. 87, s. 28.

33. Loss of lien. A warehouseman loses his lien upon goods

—

1. By surrendering possession thereof, or

2. By refusing to deliver the goods when a demand is made with which he is

bound to comply under the provisions of this act.

1917. c. .87, s. 29.

34. What liens enforced against negotiable receipts. If a negotiable receipt

is issued for goods, the warehouseman shall have no lien thereon, except for

charges for storage of those goods subsequent to the date of the receipt, unless tlie

receipt expressly enumerate other charges for which a lien is claimed. In such

case there shall be a lien for the charges enumerated so far as they are within
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the terms for a warehouseman's lien as heretofore provided in this article,

although the amount of the charges so enumerated is not stated in the receipt.

1917, c. 37, s. 30.

35. Right to retain until Hens satisfied. A warehouseman having a lien

valid against the person demanding the goods may refuse to deliver the goods to

him until the lien is satisfied.

1017, c. 37, s. 31.

36. Other legal remedies for warehouseman, AVhether a warehouseman has

or has not a lien upon the goods, he is entitled to all remedies allowed by law to

a creditor against his debtor for the collection from the depositor of all charges

and advances which the depositor has expressly or impliedly contracted with

the warehouseman to pay.

1917. c. 37, s. .32.

37. Enforcement of liens. A warehouseman's lien for a claim which has

become due may be satisfied as follows

:

1. Notice given. The warehouseman shall give a written notice to the person

on whose account the goods are held, and to any other person known by the

warehouseman to claim an interest in the goods. Such notice shall be given

by delivery in person or by registered letter addressed to the last known place of

business or abode of the person to be notified. The notice shall contain

—

a. An itemized statement of the warehouseman's claim, showing the sum due

at the time of the notice and the date or dates when it became due

;

b. A brief description of the goods against which the lien exists

;

c. A demand that the amount of the claim as stated in the notice, and of such

further claim as shall accrue, shall be paid on or before a day mentioned, not

less than ten days from the delivery of the notice if it is personally delivered or

from the time when the notice should reach its destination according to the due

course of post if the notice is sent by mail ; and

d. A statement that unless the claims are paid within the time specified the

goods will be advertised for sale and sold by auction at a specified time and place

2. Sale of goods. In accordance with the terms of a notice so given, a sale

of the goods by auction may be had to satisfy any valid claim of the warehouse-

man for which he has a lien on the goods. The sale shall be had in the place

where the lien was acquired, or, if such place is manifestly unsuitable for the

purpose, at the nearest suitable place. After the time for the payment of the

claim specified in the notice to the depositor has elapsed, an advertisement of the

sale, describing the goods to be sold, and stating the name of the owner or per-

son on whose account the goods are held, and the time and place of the sale,

shall be published once a week for two consecutive weeks in a newspaper pub-

lished in the place where such sale is to be held. The sale shall not be held less

than fifteen days from the time of the first publication. If there is no newspaper
published in such place, the advertisement shall be posted at least ten days before

such sale in not less than six conspicuous places therein. From the proceeds of

such sale the warehouseman shall satisfy his lien, including the reasonable

charges of notice, advertisement, and sale. The balance, if any, of such proceeds

shall be held by the warehouseman, and delivered on demand to the person to

whom he would have been bound to deliver or justified in delivering the goods.

108.5
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J. Eif/lif of claimant to j.ajj cJiarges. At any tim,e before the goods are so

sold any person claiming a right of property or possession therein may pay the

wareliouseman the amount necessary to satisfy his lien and to pay the reasonable

expenses and liabilities incurred in serving notices and advertising and prepar-

ing for the sale up to the time of such payment. The warehouseman shall deliver

the goods to the person making such payment if he is a person entitled, under
the provisions of this act, to the possession of the goods on payment of charges

thereon. Otherwise, the warehouseman shall retain possession of the goods

according to the terms of the original contract of deposit.

Rev., ss. .3036. 3037, 3038 : 1917, c. 37, s. 33.

38. Sale of perishable goods. If goods are of a perishable nature, or by keep-

ing will deteriorate greatly in value, or by their odor, leakage, inflammability,

or explosive nature will be liable to injure other property, the warehouseman
may give such notice to the owner, or to the person in whose name the goods are

stored, as is reasonable and possible under the circumstances, to satisfy the lien

upon such goods and to remove them from the warehouse ; and in the event of the

failure of such person to satisfy the lien and to remove the goods within the time

so specified, the warehouseman may sell the goods at public or private sale with-

out advertising. If the warehouseman after a reasonable effort is iinable to sell

such goods, he may dispose of them in any lawful manner, and shall incur no

liability by reason thereof. The proceeds of any sale made under the terms of

this section shall be disposed of in the same way as the proceeds of sales made
under the terms of the preceding section.

Rev., ss. 30.39, .3040 : 1917, e. 37, s. .34.

39. Other remedies not excluded. The remedy for enforcing a lien herein

provided does not preclude any other remedies allowed by law for the enforce-

ment of a lien against personal property nor bar the right to recover so much
of the warehouseman's claim as shall not be paid by the proceeds of the sale of

the property.

Rev., s. 3041 : 117. e. 37, s. 3.5.

40. Liability discharged by sale for liens. After goods have been lawfully

sold to satisfy a warehouseman's lien, or have been lawfully sold or disposed of

because of their perishable or hazardous nature, the warehouseman shall not

thereafter be liable for failure to deliver the goods to the depositor or owner

of the goods, or to a holder of the receipt given for the goods when they were

deposited, even if such receipt be negotiable.

1917. e. .!7, s. 36.

Ai;r. 4. ISTEooTrATiox axd Teansfee of Receipts

41. Negotiation by delivery. A negotiable receipt may be negotiated by

<lelivery

—

1. "Where by the terms of the receipt the warehouseman undertakes to deliver

the goods to the bearer; or

2. Wher(! by the terms of the receipt the warehouseman undertakes to deliver

the goods to the order of a specified person, and such person or a subsequent

indorsee of the receipt has indorsed it in blank or to bearer.

1086
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Where by the terms of a negotiable receipt the goods are deliverable to bearer,

or where a negotiable receipt has been indorsed in blank or to bearer, any holder

may indorse the same to himself or to any other specified person, and in such case

the receipt shall thereafter be negotiated only by the indorsement of such indorsee.

1917. c. 37, s. 37.

42. Negotiation by indorsement. A negotiable receipt may be negotiated by

the indorsement of the person to whose order the goods are by the terms of the

receipt deliverable. Such indorsement may be in blank, to bearer, or to a speci-

fied person. If indorsed to a specified person, it may be again negotiated by the

indorsement of such person in blank, to bearer, or to another specified person.

Subsequent negotiation may be made in like manner.

ini7. c. 37. s. 3S.

43. Transfer of nonnegotiable receipts. A receipt which is not in such form

that it can be negotiated by delivery may be transferred by the holder by delivery

to a purchaser or donee.

A nonnegotiable receipt cannot be negotiated, and the indorsement of such

a receipt gives the transferee no additional right.

1917. f. 37. s. 39.

44. By whom receipt negotiated. A negotiable receipt may be negotiated

—

1. By the owner thereof, or

2. By any person to whom the possession or custody of the receipt has been

entrusted by the owner, if by the terms of the receipt, the warehouseman under-

takes to deliver the goods to the order of the person to whom the possession or

custody of the receipt has been entrusted, or if at the time of such entrusting

the receipt is in such form that it may be negotiated by delivery.

1917, c. 37, s. 40.

45. Rights acquired by negotiation. A person to whom a negotiable receipt

has been duly negotiated acquires thereby

—

1. Such title to the goods as the person negotiating the receipt to him had or

had ability to convey to a purchaser in good faith for value, and also such title

to the goods as the depositor or person to whose order the goods were to be deliv-

ered by the terms of the receipt had or had ability to convey to a purchaser in

good faith for value ; and
2. The direct obligation of the warehouseman to hold possession of the goods

for him according to the terms of the receipt as fully as if the warehouseman had
contracted directly wdth him.

1917. e. 37, s. 41.

46. Rights acquired by transfer. A person to whom a receipt has been trans-

ferred but not negotiated acquires thereby, as against the transferer, the title

of the goods, subject to the terms of any agreement with the transferer. If

the receipt is nonnegotiable, such person also acquires the right to notify the

warehouseman of the transfer to him of such receipt, and thereby to acquire the

direct obligation of the warehouseman to hold possession of the goods for him
according to the terms of the receipt. Prior to the notification of the warehouse-

man by the transferer or transferee of a nonnegotiable receipt, the title of the
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transferee to the goods and the right to acquire the obligation of the warehouse-

man may be defeated by the levy of an attachment or execution upon the goods

by a creditor of the transferer, or by a notification to the warehouseman by the

transferer or a subsequent purchaser from the transferer of a subsequent sale of

the goods by the transferer.

1917, c. 37. s. 42.

47. Right to compel indorsement. AVhere a negotiable receipt is transferred

for value by delivery, and the indorsement of the transferer is essential for nego-

tiation, the transferee acquires a right against the transferer to compel him to

indorse the receipt, unless a contrary intention appears. The negotiation shall

take effect as of the time when the indorsement is actually made.

1917. c. .37. s. 43.

48. Warranties in negotiation and transfer. A person who for value nego-

tiates or transfers a receipt by indorsement or delivery, including one who
assigns for value a claim secured by a receipt, unless a contrary intention appears,

warrants

—

1. That tlie receipt is genuine

;

2. Tliat he has a legal right to negotiate or transfer it

;

3. That he has knowledge of no fact which would impair the validity or worth
of the receipt; and

4. That he has a right to transfer the title to the goods and that tlie goods are

merchantable or fit for a particular purpose whenever such warranties would
have been implied if the contract of the parties had been to transfer without

a receipt the goods represented thereby.

1917. c. .37, s. 44.

49. Indorser not liable for failure of prior parties. The indorsement of a

receipt shall not make the indorser liable for any failure on the part of the

warehouseman or previous indorsers of the receipt to fulfill their respective obli-

gations.,

1917. V. 37. s. 4.").

50. No warranty by collection of debt secured by receipt. A mortgagee,

pledgee, or holder for security of a receipt who in good faith demands or receives

payment of the debt for which such receipt is security, whether from a party to

a draft drawn for such debt or from any other person, shall not by so doing be

deemed to represent or to warrant the genuineness of such receipt or the quan-

tity or quality of the goods therein described.

1917. f. 37, s. 4G.

51. Rights of bona fide holder not affected by fraud. The validity of the

negotiation of a receipt is not impaired by. the fact that such negotiation was

a breach of duty on the part of the person making the negotiation, or by the fact

that the owner of the receipt was induced by fraud, mistake, or duress to entrust

the possession or custody of the receipt to such person, if the person to whom the

receipt was negotiated, or a person to wdiom the receipt was subsequently nego-

tiated, paid value therefor, without notice of. the breach of duty, or fraud, mis-

take, or duress.

1917, c. 37, s. 47.
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52. Subsequent purchasers protected. Where a person having- suld, mort-

gaged, or pledged goods which are in a warehouse and for which a negotiable

receipt has been issued, or having sold, mortgaged, or pledged the negotiable

receipt representing such goods, continues in possession of the negotiable receipt,

the subsequent negotiation tliereof by that person under any sale or other dispo-

sition thereof to any person receiving the same in good faith, for value and with-

out notice of the previous sale, mortgage, or pledge, shall have the same effect

as if the first purchaser of the goods or receipt had expressly authorized the sub-

sequent negotiation.

1917. c. 87. s. 4S.

53. Right of purchaser superior to seller's lien. Where a negotiable receipt

has been issued for goods, no seller's lien or right of stoppage in transitu

shall defeat the rights of any purchaser for value in good faith to whom such

receipt has been negotiated, whether such negotiation be prior or subsequent to

the notification to the warehouseman who issued such receipt of the seller's claim

to a lien or right of stoppage in transitu. Nor shall the warehouseman be obliged

to deliver or justified in delivering the goods to an unpaid seller unless the receipt

is first surrendered for cancellation.

1917. c. 37. s. 49.

Art. 5. CRuriNAL Offenses

54. Issuing receipt for goods not stored. A warehouseman, or any officer,

agent, or servant of a warehouseman, who issues or aids in issuing a receipt

knowing that the goods for which such receipt is issued have not been actually

received by such warehouseman, or are not under his actual control at the time

of issuing such receipt, shall be guilty of a crime, and upon conviction shall be

punished for each off'ense by imprisonment not exceeding five years or by a fine

not exceeding five thousand dollars, or by both.

1917, V. 87, s. 50.

55. Issuing receipt with false statement. A warehouseman, or any officer,

agent, or servant of a warehouseman, who fraudulently issues or aids in fraudu-

lently issuing a receipt for goods knowing that it contains any false statement,

shall be guilty of a crime, and upon conviction shall be punished for each offense

by imprisonment not exceeding one year or by a fine not exceeding one thousand

dollars, or by both.

1917. c. 87, s. .51.

56. Issuing fraudulent duplicates. A warehouseman, or any officer, agent,

or servant of a warehouseman, who issues or aids in issuing a duplicate or addi-

tional negotiable receipt for goods, knowing that a former negotiable receipt for

the same goods or any part of them is outstanding and uncanceled, without

plainly placing upon the face thereof the word "duplicate," except in the case

of a lost or destroyed receipt after proceedings for delivery as heretofore pro-

vided in this chapter, shall be guilty of a crime, and upon conviction shall be

punished for each offense by imprisonment not exceeding five years or by a fine

not exceeding five thousand dollars, or by both.

1917. c. 87. s. .52.
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57. Failure to state in receipt the interest of warehouseman. Where there

are deposited with or held by a warehouseman goods of which he is owner, either

solely or jointly or in common with others, such warehouseman, or any of his

officers, agents, or servants who, knowing this ownership, issues or aids in issuing

a negotiable receipt for such goods which does not state such ownership, shall

be guilty of a crime, and upon conviction shall be punished for each offense by
imprisonment not exceeding one year or by a fine not exceeding one thousand

dollars, or by both.

i!)i7. c. ',!. s. r.n.

58. Delivering goods without obtaining receipt. A warehouseman, or any
officer, agent, or servant of a warehouseman, wlio delivers goods out of the pos-

session of such warehouseman, knowing that a negotiable receipt the negotiation

of which would transfer the right to the possession of such goods is outstanding

and uncanceled, withoiit obtaining the possession of such receipt at or before

the time of such delivery, except in the cases heretofore provided for in this

chapter for the delivery of goods upon a lost receipt and for the sale of goods

to satisfy the warehouseman's lien or because of their perishable or hazardous

nature, shall be guilty of a crime, and upon conviction shall be punished for

each offense by imprisonment not exceeding one year or by a fine not exceeding

one tliousand dollars, or by both.

iniT. c. 37. s. 54.

59. Fraudulent deposit and negotiation. Any person who deposits goods to

which he has not title, or upon which there is a lien or mortgage, and who takes

for such goods a negotiable receipt which lie afterwards negotiates for value with

intent to deceive and without disclosing his want of title or the existence of the

lien or mortgage, shall be guilty of a crime, and upon conviction shall be pun-

islied for each offense by imprisonment not exceeding one ye'ar or by a fine not

exceeding one tliousand dollars, or by both.

1917, c. 37, s. 55.



CHAPTER 79

WIDOWS
Aet. 1. Dissent from Will.

1. Time and niaiiiier of dissent.

2. Effect of dissent.

3. Widow's interest not liable tVn- husband's debts.

Art. 2. Dower.

4. Who entitled to dower.
5. In what property widow entitled to dower.
(). Dower not affected by conveyance of husband ; exception.

7. Dower conveyed by wife's joinder in deed.

Art. ?,. Allotment of Dower.

8. By agreement between widow and heir.

9. Petition filed in superior court.

10. Dower assigned by jurors summoned by slieritf.

11. Notice to parties of meeting of jury.

Art. 4. Year's Allowance.
I'dit 1. yatuie of AUoicancc.

12. AVho entitled to allowance.
13. Amount allowed.
14. Family defined.

15. When children entitled to allowance.
16. From what property assigned.

Part 2. Assigned hi/ Justice of the Peace.

17. Duty of personal representative.

18. Value of property ascertained.

19. Procedure for assignment.
20. Report of commissioners.
21. Right of appeal.

22. Hearing on appeal.

23. Personal representative entitled to credit.

24. When the above allowance is in full.

I'ait .i. Assigned in Supenor Court.

25. Widow may aiiply to superior court.

26. Nature of proceeding; parties.

27. What complaint must show.
28. Judgment, and order for commissioners.
29. Duty of commissioners ; amount of allowance.
30. Exceptions to the report.

31. ( 'onfirmation of report ; execution.

Art. 1. Dissent from Will

1. Time and manner of dissent. Every widow may dissent from her hus-

band's will before the clerk of the superior court of the county in which such

will is proved, at any time within six months after the probate. The dissent

may be in person, or by attorney authorized in writing, executed by the widow
and attested b.y at least one witness and duly proved. The dissent, whether in

person or by attorney, shall be filed as a record of court. If the widow be an

infant or insane, she may dissent by her guardian.

Rev., s. 3080 ; Code, s. 2108 ; 1868-9, c. 93, s. 37.
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2. Effect of dissent. Upon such dissent, the widow shall have the same rights

and estates in the real and personal property of her husband as if he had died

intestate.

Rev., s. 3081 : Code, s. 2109 : R. C, c. 118. s. 12 ; 1868-9, c. 98, s. 38.

3. Widow's interest not liable for husband's debts. The dower or right of

dower of a widow, and such lands as may be devised to her by his will, if such

lands do not exceed the quantity she would be entitled to by right of dower,

although she has not dissented from such will, shall not be subject to the pay-

ment of debts due from the estate of her husband, during the term of her life.

Rev., s. 3082 ; Code, ss. 2104, 2105 : R. C. c. 118. s. S : 1868-9, o. 93, s. 34 ; 1791. c. .351, s. 4.

Art. 2. Dower

4. Who entitled to dower. Widows shall be endowed as at common law as in

this chapter defined : Provided, if any married woman shall commit adultery,

and shall not be living with her husband at his death, or shall be convicted of

the felonious slaying of her husband, or being accessory before the fact to the

felonious slaying of her hiisband, she shall thereby lose all right to dower in the

lands and tenements of her hiisband ; and any such adultery or conviction may
be pleaded in bar of any action or proceeding for the recovery of dower.

Rev., .s. 30S3 ; Code. .s. 2102 : 1889. e. 499 ; 1868-9, c. 93, s. 32 ; 1871-2. c. 193, s. 44.

5. In what property widow entitled to dower. Subject to the provision in

the preceding section every married woman, upon the death of her husband
intestate, or in case she shall dissent from his will, shall be entitled to an estate

for her life in one-third in value of all the lands, tenements and hereditaments

whereof her hvisband was seized and possessed at any time during the coverture,

in which third part shall be included the dwelling-house in which her husband
usually resided, together with offices, outhouses, buildings and improvements

thereunto belonging or appertaining; she shall in like manner be entitled to such

an estate in all legal rights of redemption and equities of redemption or other

equitable estates in lands, tenements and hereditaments whereof her husband

was seized in fee at any time during the coverture, subject to all valid incum-

brances existing before the coverture or made during it with her free consent

lawfully appearing thereto. The jury summoned for the purpose of assigning

dower to a widow shall not be restricted to assign the same in every separate and

distinct tract of land, but may allot her dower in one or more tracts, having

a due regard to the interest of the heirs as well as to the right of the widow.

This section shall not be construed so as to compel the jury selected to allot

dower to allot the dwelling-house in which the husband usually resided, when the

widow shall request that the same be allotted in other property.

Kev.. s. 3084: Code, s. 2103: R. C c. IIS. s. 3: R. S.. e. 121, s. 3: 1827, c. 46: 1869-70,

c. 176: 18S3, f. 175: 190S. f. 1.32.

6. Dower not affected by conveyance of husband; exception. No alienation

of the husband alone, with or without covenant of warranty, shall have any other

or further effect than to pass his interest in such estate, subject to the dower

right of his wife : Provided, that a mortgage or trust deed by the husband to

secure the purchase-money, or any part thereof, of land bought by him, shall,
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without the wife executing thie deed, be effectual to pass the whole interest accord-

ing to the provisions of the said deed.

Rev., s. 3085; Code. s. 12106 ; 1868-9, c. 9.3. s. 35.

7. Dower conveyed by wife's joinder in deed. The right to dower under
this chapter shall pass and be effectual against any widow or person claiming

under her upon the wife joining with her husband in the deed of conveyance

and being privately examined as to her consent thereto in the manner pre-

scribed by law.

Uev., s. 308G; Code, s. 2107: 1868-9, c. 93, s. 36.

Note. See chapter, Married Women.

Art. 3. Ai.LOT.MEXT OF Dower

8. By agreement between widow and heir. If the personal property of a

decedent be sutficient to pay his debts and charges of administration, the heir or

devisee with the widow may, bj^ deed, agree to an assignment of her dower.

Rev., s. .3087; Code. s. 2110; 1868-9. c. 93, s. .39.

9. Petition filed in superior court. If no such agreement be made, the widow
may apply for assignment of dower by petition in the superior court, and, if

she fail to make such application within three months after the death of her

husband, any heir or devisee may file a petition reciting the facts that the widow
is entitled to dower on certain lands and has not applied for it, and demand that

her dower be assigned to her. In all cases the widow and all heirs and devisees

and persons in possession of, or claiming estates in, the lands shall be made
parties, and the court shall hear and pass upon the petition in like manner as

in other cases of special proceedings.

Rev., s. .3088; Code, ss. 2111. 2112; 1891, c. 1.33; 1868-9. c. 93, ss. 40, 41.

10. Dower assigned by jurors summoned by sheriff. If dower be adjudged,

it shall be assigned by a jury of three persons qualified to act as jurors, unless

one of the parties demand a greater number, not exceeding twelve, who shall be

summoned by the sheriff to meet on the premises or some part thereof, and being

duly sworn by the sheriff' or other person authorized to administer oaths, shall

proceed to allot and set apart to the widow her dower in said premises according

to law and make report of their proceedings under their hands within five days

to the clerk of the superior court.

When the husband dies seized and possessed of lands in any other county

than that in which dower is to be assigned, the clerk of the superior court of the

county in which dower is to be assigned shall, upon application of the widow
entitled to dower issue a commission to the sheriff of such other county requiring

him to summons three or more persons, as may be asked in said application,

qualified to act as jurors, to go upon the lands of said husband in the county

of said sheriff and assess the value of the same after being duly sworn by the

sheriff for that purpose, and report their assessment under their hands and seals

through the sheriff, who shall countersign the same as their report to the clerk

issuing said commission ; and said report in the hands of the jury summoned to

assign the dower shall be considered by them a true valuation of the lands
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mentioned in the report, and said last-mentioned jury shall be deemed to have
met on the lands thus assessed and shall assign the dower accordingly.

Rev., s. 3089; Code, s. 2113; 1893, c. 314; 1868-9, c. 93, s. 42.

11. Notice to parties of meeting of jury. The parties to such proceeding,

or their attorneys, if within the county, shall be notified of the time and place of

meeting of the jury appointed to assign dower, at least five days before the

meeting.

Rev., s. 3090; Code. s. 2114; 1808-9. c. 93. s. 43.

Note. For allotment in iiroeeeds of sale for partition, see Partition.

Art. 4. Year's Allowance

Part 1. Nature of Allowance

12. Who entitled to allowance. Every widow of an intestate, or of a testa-

tor from whose will she has dissented, shall be entitled, besides her distributive

share in her husband's personal estate, to an allowance therefrom, for the sup-

port of herself and her family for one year after his decease, and such allowance

shall be exempt from any lien, by judgment or execution, acquired against the

property of her husband: Provided, if any married woman shall commit adul-

tery, and shall not be living with her husband at his death, or shall be convicted

of the murder of her husband, or of being accessory before the fact to the mur-

der of her husband, she shall thereby lose all right to a year's provision, and to

a distributive share from the personal property of her husband, and such adul-

tery or conviction may be pleaded in bar of any action or proceeding for the

recovery of such rights and estates.

Rev., s. 3091; Code. s. 2110; 1SS9. e. 499. s. 2; lS(j.S-9. c. 93. s. SI; 1S71-2. e. 193. s. 44;
1S80. c. 42.

13. Amount allowed. Except in cases in which a larger allowance is here-

inafter provided for, the value of a year's allowance shall be three hundred dol-

lars, and one hundred dollars in addition tliereto for every member of the family

besides the widow.

Rev., s. 3092; Code, s. 211S ; 1.S08-9, c. 93. s. 10.

14. Family defined. The family of the deceased, for tlie purposes of this

chapter, shall be deemed to be, besides the widow, any child with which she

may be pregnant at the death of her h\isband, every child, either of the deceased

or of the widow, and every other person to whom the deceased or widow stood

in place of a parent, who was residing with tlie deceased at his death, and whose

age did not then exceed fifteen years.

Rev., s. 3093; C(Mle. s. 2119; 1868-9, c. 93, s. 11 ; 1!K)9, e. 93.

15. When children entitled to allowance. If a man die intestate leaving no

widow surviving him, or if his widow die before her year 's allowance is assigned

her, then, there shall be assigned to every other member of tlie family, as in this

chapter defined, the sum of one hundred dollars eacli, wliich sliall be turned over

immediately to the guardian and used by him in tlie care and education of the

members of the family, respectively ; and if there be no guardian, it shall be

received and disbursed by the clerk of the superior court for their benefit.

Rev., .s. 3094 ; 1889. e. 496.
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16. From what property assigned. Such allowance shall he assigned from
the crop, stock and provisions of the deceased in his possession, at the time of

his death, if there he a sufficiency thereof in value ; and if there be a deficiency,

it shall be made up by the personal representative from the personal estate of

the deceased.

Kc'v.. s. 3095 : Code, s. 2117 ; 18(58-9, c. 93, s. 9.

Part 2. Assifjiied hi/ J u.sHce of Hip Peace

17. Duty of personal representative. It shall be the duty of every adminis-

trator, collector, or executor of a will, from which the widow of a testator has

dissented, on application in writing, signed by the widow of such intestate or

testator, at any time within one year after the decease of the husband, to assign

to her a year's allowance in the manner prescribed in this chapter, to the value

herein prescribed, deducting therefrom the value of any articles consumed by
the widow and her family since the death of her husband to the time of the

assignment. If there be no widow, or if she should die before the year's pro-

vision is assigned, the personal representative shall assign one hundred dollars

to every other member of the family as defined in this chapter ; but if there be

no personal representative it shall be assigned by a justice of the peace, upon
the application of the guardian or next friend of the children entitled.

Uev.. s. 3096: Code. s. 2120; 1S,S9. c. 496: 1S6S-9. c. 93. s. 12.

18. Value of property ascertained. The vahie of stock, crop and provisions

assigned to the widow, as well as that of the articles consumed, shall be ascer-

tained by a justice of the peace and two persons qualified to act as jurors of the

county in which administration was granted or the will proved.

Rev., s. 3097: Code. s. 2121; 1868-9, c. 93. s. 13.

19. Procedure for assignment. Upon the application of the widow, the per-

sonal representative of the deceased shall apply to a justice of the peace of the

township in which the deceased resided, or some adjoining township, to summon
two persons qualified to act as jurors, who, having been sworn by the justice to

act impartially, shall, with him, ascertain the number of the fairiily of the

deceased according to the definition given in this chapter, and examine his stock,

crop and provisions on hand, and assign to the widow so much thereof as will not

exceed the value limited in this chapter, subject to the deduction prescribed in

this chapter : Provided, that in case there shall be no administration upon such

estate, or in the event that the personal representative shall fail or refuse to

apply to a justice of the peace as aforesaid for the space of ten days after the

widow shall have filed with him the application as aforesaid, or if the widow
shall be the personal representative, she may make the application, and it shall

be the duty of the justice to proceed in the same manner as though the applica-

tion had been made by the personal representative : Provided further, that in all

cases, if there be no crop, stock or provisions on hand, or not a sufficient amount,

the commissioners may allot to the widow any articles of personal property of

the deceased, and also any debt or debts known to be due him, and such allot-

ment shall vest in the widow such property, and the right to collect the debts thus

allotted : Provided further, that Avhere the widow and personal effects of the
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deceased husband shall have been removed from the township or county where
deceased husband resided before his death, the widow may apply to any justice

of the peace of any township or county where such personal property is located,

and it shall be the duty of such justice to allot and assign the year's allowance

as if the husband had resided and died in that township.

Rev., s. :m)S: Code. s. 2122: 1.S91. e. 13; 1890. c. 531; 1870-1, c. 263.

20. Report of commissioners. The commissioners shall make and sign three

lists of the articles assigned to the widow, stating the quantity and value of each,

the lunnber in the family, and the deficiency to be paid by the personal repre-

sentative. One of these lists shall be delivered to the widow, one to the personal

representative and one returned by the justice, within twenty days after the

assignment to the superior court of the county, and the clerk shall file and
record the same and enter judgment against the personal representative, to be

paid when assets shall come into his hands, for any residue found in favor of the

widow.

Rev., s. 3099; Code, s. 2123; 1868-9, c. 93. s. 1.5.

21. Right of appeal. The personal representative, or the widow, or infant

by his guardian or next friend, or any creditor, legatee or distributee of the

deceased, may appeal from the finding of the commissioners to the superior court

of the county, and, within ten days after the assignment, cite the adverse party

to appear before such court on a certain day, not less than five nor exceeding ten

days after the service of the citation.

Rev., s. .-'.lOO: C<nh\ s. 2124; 1897, c. 442; 1868-9. c. 93, s. 16.

22. Hearing on appeal. At or before the day named, the appellant shall file

with the clerk a copy of the assignment and a statement of his exceptions thereto,

and the issues thereby raised shall be decided as other issues are directed to be.

When the issues shall have been decided, judgment shall be entered accordingly,

if it may be without injustice, without remitting the proceedings to the com-

missioners.

Rev., s. 3101 ; (Vxle. s. 2125 ; 1868-9, c. 93. s. 17.

23. Personal representative entitled to credit. Upon the settlement of the

accounts of the personal representative, he shall be credited with the articles

assigned, and the value of the deficiency assessed as aforesaid, if the same shall

have been paid, unless the allowance be impeached for fraud or gross negligence

in him.

Rev., s. 3102: Code, s. 2126; 1868-9. c. 93, s. 18.

24. When above allowance is in full. If the estate of a deceased be insol-

vent, or if his personal estate does not exceed two thousand dollars, the allowance

for the year's support of his widow and her family shall not, in any case, exceed

the value prescribed above ; and the allowance made to her as above prescribed

shall preclude her from any further allowance.

Rev., s. 3103 ; Code, s. 2127 : 1868-9, c. 93, s. 19.
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Part S. Assigned in Saperior Court

25. Widow may apply to superior court. It shall not, however, be obliga-

tory on a widow to have her support assigned as above prescribed. Without
applying to the personal representative of her deceased husband, she may, at any

time within one year after the death of her husband, apply to the superior court

of the county in which the will was proved, or administration granted, to have

a year's support for herself and her family assigned to her.

Rev., s. 3104; Code. s. 2128: 1868-9, o. 9:5. s. 20.

26. Nature of proceeding; parties. The application shall be by summons, as

is prescribed for special proceedings, in which the personal representative of the

deceased, if there be one other than the plaintiff, the largest known creditor, or

legatee, or some distributee of the deceased, living in the county, shall be made
defendant, and the proceedings shall be as prescribed for special proceedings

between parties.

Rev., s. 3105; Code, .s. 2129; 1868-9, c. 93. s. 21.

27. What complaint must show. In her complaint the widow shall set forth,

besides the facts entitling her to a year's support and the value thereof, as

claimed by her, the further facts that the estate of the deceased is not insolvent,

and that the personal estate of which he died possessed exceeded two thousand

dollars, and also whether or not she had an allowance made her, and the nature

and value thereof ; and if no allowance has been made, the quantities and values

of the articles consumed by her and her family since the death of her husband.

Rev., s. 3106; (V)de. s. 21.30: 1S6S-9., c. 93. s. 22.

28. Judgment, and order for commissioners. If the material allegations of

the complaint be found true, the judgment shall be that she is entitled to the

relief sought ; and the court shall thereupon issue an order to the sheriff or other

proper officer of the county, commanding him to summon a justice of the peace

and two indifferent persons qualified to act as jurors of the county, to assign

to the plaintiff' from the crop, stock and provisions of the deceased, a sufficiency

for the support of herself and her family, for one year from the death of her

husband; and if there be a deficiency thereof, to assess such deficiency, to be

paid by the personal representative from the personal assets of the deceased,

deducting, nevertheless, in all cases from such allowance the articles, or the value

thereof, consumed by the widow and lier family before such assignment, and
also any sum previouslv assigned her.

Rev., s. 3107 ; Code. s. 2131 ; 1868-9, o. 93. s. 23.

29. Duty of commissioners; amount of allowance. Tlie said commissioners

shall be sworn by the justice and shall proceed as prescribed in this chapter,

except that they may assign to the widow a value sufficient for the support of

herself and her family according to the estate and condition of her husband and
without regard to the limitation aforesaid in this chapter ; but the value allowed

shall not in any case exceed the one-half of the annual net income of the deceased

for three years next preceding his death. This report shall be returned by the

justice to the court.

Rev., s. 3108 ; Code, s. 21.32 ; 1868-9. c. 93, s. 24.
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30. Exceptions to the report. The personal representative, or any creditor,

distributee or legatee of the deceased, within twenty days after the return of the

report, may file exceptions thereto. The plaintiff shall be notified thereof and

cited to appear before the court on a certain day, within twenty, and not less

than ten days after service of the notice, and answer the same, the case shall

thereafter be proceeded in, heard and decided as provided in special proceedings

between parties.

Rev., s. 3109 ; Code, s. 2133 ; 186S-9, c. 93, s. 25.

31. Confirmation of report; execution. If the report shall be confirmed,

the court shall so declare, and execution shall issue to enforce the judgment as

in like cases.

Rev., s. 3110 ; Code, s. 2134 ; 1868-9, c. 93, s. 26.



CHAPTER 80

WILLS
Art. 1. ExECUTiox of Will.

1. Infants incapable.

2. JSIarried women capable.

3. Local : Wills of married women in Gaston.
4. Formal execution.

5. Execution of power of appointment by will.

Art. 2. Revocation of Will.

6. Revocation by writing or by ctmcellation or destruction.

7. Revocation by marriage.
8. No revocation by altered circumstances.
9. No revocation by subsequent conveyance.

Art. 3. Witnesses to Will.

10. Executor competent witness.
11. Beneficiary competent ; interest rendered void.

Aet. 4. Probate of Will.

12. Executor may apply for probate.
13. Executor failing, beneticiary may apply.

14. Clerk may compel production of will.

15. Wliat sliown on application.

16. Proof and examination in writing.

17. Manner of probate.
18. Probate conclusive until vacated.
19. Wills filed in clerk's ofHce.

20. Certified copy of will proved in another state.

21. Probate of will made out of the State.

22. Probate when witnesses are nonresident.
23. Probate when witnesses in another country.
24. Certified copy of will of nonresident recorded.
25. Probates validated when proof taken by commissioner or another clerk.

26. Probate by deputy clerk validated in certain counties.

27. Probate in another state, before 1860 validated.

28. Wills in Haywood.

Art. 5. Caveat to Will.

29. When and by whom caveat filed.

30. Bond given, and cause transferred to trial docket.
31. Affidavit of deceased witness as evidence.
32. Caveat suspends proceedings under will.

Art. 6. Construction of Will.

33. Devise presumed to be in fee.

34. Probate necessary to pass title : rights of innocent purchasers.
35. What property passes by will.

36. Will relates to death of testator.

37. Lapsed and void devises pass under residuary clause.

38. General gift by will an execution of power of appointment.
39. Gifts to children dying before testator pass to their issue.

40. After-born children sliare in testator's estate.

41. Administrator c. t. a. must observe will.

Akt. 1. ExKcriio.x OK W
1. Infants incapable. No person shall be capable of disi)osing of real or

personal estate by will, until he shall have attained the age of twenty-one years.

Rev., s. 3111 ; Code, s. 2137 ; R. C, c. 119, s. 2 ; 1811, c. 280.
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2. Married woman capable. A married woman owning real or personal

property may dispose of the same by will.

Rev., s. .3112: Code, s. 21.38; R. C, c. 119, s. 3; 1844, c. 88, s. 8.

3. Local: Wills of married women in Gaston. All devises and bequests

heretofore or hereafter made by any married woman to her husband shall be

void, if such married woman has thereafter or shall hereafter become insane, and
if a decree of divorce a vinculo matrimonii or a mensa et thoro has been obtained

or shall hereafter be obtained by either party to such marriage : Provided, that

this section shall apply only to Gaston County.

1!»08. f. .138.

4. Formal execution. No last will or testament shall be good or sufficient, in

law, to convey or give any estate, real or personal, unless such last will shall

have been written in the testator's lifetime, and signed by him, or by some other

person in his presence and by his direction, and subscribed in his presence by two

witnesses at least, no one of whom shall be interested' in the devise or bequest

of the estate, except as hereinafter provided ; or, unless such last will and testa-

ment be found among the valuable papers and effects of any deceased person,

or shall have been lodged in the hands of any person for safe-keeping, and the

same shall be in the handwriting of such deceased person, with his name sub-

scribed thereto, or inserted in some part of such will ; and if such handwriting

shall be proved, by three credible witnesses, who verily believe such vyill and

every part thereof is in the handwriting of the person whose will it appears to

be, then such will shall be sufficient to give and convey real and personal estate.

Rev., s. 3118: Code. s. 21.36: R. C, c. 119, s. 1: 17&4, c. 204, s. 11; 1784. c. 225, s. 5 ; 1840,

c. 62 ; 1846, c. 54.

5. Execution of power of appointment by will. No appointment, made by

will in exercise of any power, shall be valid, unless the same be executed in the

manner by law required for the execution of wills; and every will, executed in

such manner, shall, so far as respects the execution and aittestation thereof, be

a valid execution of a power of appointment by will, notwithstanding it shall

have been expressly required that a will made in exercise of such power should

be executed with some additional or other form of execution or solemnity.

Rev., s. 3114; Code. s. 2139; R. C. c. 119. s. 4; 1844. c. 88, s. 9.

Art. 2. Revocation of Will

6. Revocation by writing or by cancellation or destruction. No will or testa-

ment in writing, or any clause thereof, shall be revocable, otherwise than by some

other will or codicil in writing, or other writing declaring the same, or by burn-

ing, canceling, tearing, or obliterating the same, by the testator himself, or in

his presence and by his direction and consent ; but all wills or testaments shall

remain and continue in force, until the same be burnt, canceled, torn, or oblit-

erated by the testator, or in his presence and by his consent and direction ; or

urdess the same be altered or revoked by some other will or codicil in writing, or

other writing of the testator, signed by him, or some other person in his presence

and by his direction, and subscribed in his presence by two witnesses at least ; or

unless the same be altered or revoked by some other will or codicil in writing,
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or other writing of the testator, all of which shall be in the handwriting of the

testator, and his name subscribed thereto or inserted therein, and lodged by him
with some person for safe-keeping, or left by him in some secure place, or among
his valuable papers and effects, every part of which will or codicil or other

writing shall be proved to be in the handwriting of the testator, by three wit-

nesses at least.

Kev., s. 3115: Code, 8. 217(); U. C, v. 11!). s. 22: 17S4. c. 204. s. 14: 1S19. f. 10U4. .ss. 1. 2:

1S40. c. 62.

7. Revocation by marriage; exception. All wills shall be revoked by subse-

quent marriage of the maker except a will made in exercise of a power of appoint-

ment, when the real or personal estate thereby appointed would not, in default of

such appointment, pass to his heirs, executor or administrator, or the person

entitled as his next of kin, under the statute of distributions.

Rev., s. :in(J: Codv, s. 2177: U. C, c. W.K s. 2:!: 1844, v. .S.S, s. 10.

8. No revocation by altered circumstances. No will shall be revoked by any
presumption of an intention on the ground of an alteration in circumstances.

Rev., s. .•U17; Code, s. 2178; R. C, c. 119. .s. 24; 1844. c. 88. s. 11.

9. No revocation by subsequent conveyance. No conveyance or other act

made or done subsequently to the execution of a will of, or relating to any real

or personal estate therein comprised, except an act by which such will shall be

duly revoked, shall prevent the operation of the will with respect to any estate

or interest in such real or personal estate as the testator shall have power to

dispose of, by will at the tim.e of his death.

Rev., s. 3118; Code, s. 217!); R. C. c. 119. s. 25: 1844. c. 88. s. 2.

Ai;t. :]. Witnesses to Wilt.

10. Executor competent witness. No person, on account of being an executor

of a will, shall be incompetent to be admitted a witness to prove the execution

of such will, or to prove the validity or invalidity thereof.

Rev., s. 3119; (Vie. s. 2146: R. C, c. 119. s. 9.

IL Beneficiary competent; interest rendered void. If any person shall attest

the execution of any will, to whom or to whose wife or husband any beneficial

devise, estate, interest, legacy, or appointment of or affecting any real or per-

sonal estate shall be thereby given or made, such devise, estate, interest, legacy,

or appointment shall, so far only as concerns such person attesting the execution

of such will or the wife or husband of such person, or any person claiming under

such person, or wife or husband, be void; and such person so attesting shall -be

admitted as a witness to prove the execution of such will, or the validity or

invalidity thereof.

R6V., s. 3120 ; Code. s. 2147 : R. C, c. 119. s. 10.

Akt. 4. PifOii.VTE OF Wti.e

12. Executor may apply for probate. Any execu.tor named in a will may,
at any time after the death of the testator, apply to the clerk of the superior

court, having jurisdiction, to have the same admitted to probate.

Rev.. «. 3122 ; Code, .s. 2151 : C. C. P., s. 4.39.
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13. Executor failing, beneficiary may apply. If no executor apply to have
the will proved within sixty days after the death of the testator, any devisee or

legatee named in the will, or any other person interested in the estate, may
make sueli application, npon ten days notice thereof to the executor.

Kfv., s. 3123 : Code, s. 2152 :
('. C. P.. s. 440.

14. Clerk may compel production of will. Every clerk of the superior court

having jurisdiction, on application by affidavit setting forth the facts, shall, by
summons, compel any person in the state, having in possession the last will of

any decedent, to exhibit the same in his court for probate ; and whoever being

duly summoned refuses, in contempt of the court, to produce such will, or (the

same having been parted with by him) refuses to inform the court on oath where
such will is, or in what manner he has disposed of it, shall, by order of the clerk

of the superior court, be committed to the jail of the county, there to remain
without bail till such will be produced or accounted for, and due submission made
for the contempt.

Rev., s. 3124 : Code. s. 2154 ; C. C. P.. s. 442.

15. What shown on application. On application to the clerk of the superior

court, he must ascertain by affidavit of the applicant

—

1. That such applicant is the executor, devisee or legatee named in the will,

or is some other person interested in the estate, and how so interested.

2. Tlie value and nature of the testator's property, as near as can be ascer-

tained.

3. The names and residences of all parties entitled to the testator's property,

if known, or that the same on diligent inquiry cannot be discovered ; which of

the parties in interest are minors, and whether with or without guardians, and
the names and residences of such guardians, if known. Such affidavit shall be

recorded with the will and the certificate of probate thereof, if the same is

admitted to probate.

Rev.. .-<. 3125: Code. s. 2153; C. C. P., s. 441.

16. Proof and examination in writing. Every clerk of the superior court

shall take in writing the proofs and examinations of the witnesses touching the

execution of a will, and he shall embody the substance of such proofs and exami-

nations, in case the will is admitted to probate, in his certificate of the probate

thereof, which certificate must be recorded with the will. The proofs and

examinations as taken must be filed in the office.

Rev., s. 3126 ; Code, s. 2149: C. C. P.. s. 4.37.

17. Manner of probate. Wills and testaments must be admitted to probate

only in the following manner

:

1. In case of a written will, with witnesses, on the oath of at least two of the

subscribing witnesses, if living; but when any one or more of the subscribing

witnesses to such will are dead, or reside out of the state, or cannot after due

diligence be found within the state, or are insane or otherwise incompetent to

testify, then such proof may be taken of the handwriting, both of the testator and

of the witness or witnesses so dead, absent, insane or incompetent, and also of

such other circumstances as will satisfy the clerk of the superior court of the

genuineness and the due execution of such will. In all cases where the testator

I
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executed the will by making his mark, and where any one or more of the sub-

scribing witnesses are dead or reside out of the state, or are insane or otherwise

incompetent to testify, it shall not be necessary to prove the handwriting of the

testator, but proof of the handwriting of the subscribing witness or witnesses so

dead, absent, insane or incompetent shall be sufficient. The probate of all wills

heretofore taken in compliance with the requirements of this section are hereby

declared to be valid.

2. In case of a holograph will, on the oath of at least three credible witnesses.

who state that they verily believe such will and every part thereof is in the

handwriting of the person whose will it purports to be, and whose name must be

subscribed thereto, or inserted in some part thereof. It must further appear on

the oath of some one of the witnesses, or of some other credible person, that such

will was found among the valuable papers and effects of the decedent, or was
lodged in the hands of some person for safe-keeping.

3. In case of a nuncupative will, on the oath of at least two credible witnesses

present at the making thereof, who state that they were specially required to

bear witness thereto by the testator himself. It must also be proved that such

nuncupative will was made in the testator's last sickness, in his own habitation, or

where he had been previously resident for at least ten days, unless he died on a

journey or from home. No nuncupative will shall be proved by the witnesses

after six months from the making thereof, unless it was put in writing within

ten days from such making; nor shall it be proved till a citation has been first

issued or publication been made for six weeks in some newspaper published in

the state, to call in the widow and next of kin to contest such will if they think

proper.

Rev., s. 8127: Code. s. 214S : lsi«. c. 269: 1001, e. 276: C. C. P., s. 4.35.

18. Probate conclusive until vacated. Such record and probate is conclusive

in evidence of the validity of the will, until it is vacated on appeal or declared

void by a competent tribunal.

Rev., s. .312S : Code, s. 21.50 : C. C. P., s. 4.38.

19. Wills filed in clerk's ofRce. All original wills shall remain in the clerk's

office, among the records of the court, where the same shall be proved, and to such

wills any person may have access, as to the other records.

Rev., s. r!129: Code. s. 2173: R. C. f. 119. s. 19: 1777. v. 11.5, s. .59.

20. Certified copy of will proved in another state. When a will, made by
a citizen of this state, is proved and allowed in some other state or country, and
the original will cannot be removed from its place of legal deposit in such other

state or country, for probate in this state, the clerk of the superior court of the

county where the testator had his last usual residence or has any property, upon
a duly certified copy or exemplification of such will being exhibited to him for

probate, shall take every order and proceeding for proving, allowing and record-

ing such copy as by law might be taken upon the production of the original.

Rev., s. :!130: Code. s. 21.57: C. C. P.. s. 445: R. C., c. 44, s. 9; 1802, c. 623.

21. Probate of will made out of the state. Whenever it is suggested to the

clerk of the superior court, by affidavit or otherwise, that a will has been made
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without the state, or that a will has been made in the state, and the witnesses

thereto have moved out of the state, disposing of or charging land or other prop-

erty within the state, the clerk of the superior court of the county where the

property is situated may issue a commission to such person as he may select,

authorizing the commissioner to take the examination of such witnesses as may
be produced, touching the execution thereof, and upon return of such commis-

sion, with the examination, he may adjudge the will to be duly proved or other-

wise, as in cases on the oral examination of witnesses before him, and if duly

proved, such will shall be recorded.

Uev.. s. 8131 ; Code, s. 2155 ; 1899, c. 55 ; C. C. P., s. 443.

22. Probate when witnesses are nonresident. Where one or more of the

subscribing witnesses to the will of a testator, resident in this state, reside in

another state, the examination of such witnesses may be had, taken and subscribed

in the form of an affidavit, before a notary public residing in the county and
state in which the witnesses reside ; and the affidavits, so taken and subscribed,

shall be transmitted by the notary public, under his hand and official seal, to the

clerk of the court before whom the will has been filed for probate. If such affi-

davits are, upon examination by the clerk, found to establish the facts necessary

to be established before the clerk to authorize the probate of the will, if the wit-

nesses had appeared before him personally, then it shall be the duty of the clerk

to order the will to probate, and record the will with the same effect as if the

subscribing witnesses had appeared before him in person and been examined

under oath.

1917. c. 1S3.

23. Probate when witnesses in another county. When a will is offered for

probate in one county of this state and the witnesses reside in another county,

the clerk of the court before whom such will is offered shall have power and
authority to issue a subpoena for the witnesses requiring them to appear before

him and prove the will ; and the clerk shall likewise have power and authority

to issue a commission to take the deposition of such witnesses when they reside

more than seventy-five miles from the place where the will is to be probated,

such deposition and commission to be returned and the clerk to adjudge the will

to be duly proven. Also, when it shall be found as a fact upon affidavit or

other proof, by the clerk of any county where a will is to be probated, that any

witness to the will resides outside of the county, and seventy-five miles or less

from the place where the will is to be probated, and that the witness is so infirm

of body as to be unable to appear in person before the clerk to prove the will,

then the clerk shall have the power and authority to issue a commission to take

the deposition of the witness, the commission and deposition of the witness to be

returned, and the clerk to adjudge the will to be duly i)roved thereon as if the

witness had appeared in person before him.

Rev., s. 31.32; 1899. c. 5.^); 1911, c. 13.

24. Certified copy of will of nonresident recorded. Whenever any will made
by a citizen or subject of any other state or country is duly proved and allowed in

such state or country according to the laws thereof, a copy or exemplification of

such will, duly certified and authenticated by the clerk of the court in which such

will has been proved and allowed, if within the United States, or by any ambas-
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sador, minister, coiiSTil or commercial agent of the United States under his official

seal when produced or exhibited before the clerk of the superior court of any
county wherein any property of the testator may be, shall be allowed, filed and
recorded in the same manner as if the original and not the copy had been pro-

duced, proved and allowed before such clerk. But when any will contains any
devise or disposition of real estate in this state, such devise or disposition shall

not have any validity or operation, unless the will is executed according to the

laws of this state ; and that fact must appear affirmatively in the certified probate

or exemplification of the will ; and if it does not so appear, the clerk before whom
the copy is exhibited shall have power to issue a commission for taking proofs,

touching the execution of the will, as prescribed in the preceding section; and
the same may be adjudged duly proved, and shall be recorded as herein provided.

Rev., s. 3133: Code. s. 21,50: 1S85, c. .303: C. (\ P.. s. 444; 1SS3, c. 144.

25. Probates validated where proof taken by commission or another clerk. In

all cases of the probate of any will heretofore made in common form before any

clerk of the superior courts of this state, where the testimony of the subscribing

witnesses has been taken in the state or out of it by any commissioner appointed

by said clerk or taken by any other clerk of the superior court in any other

county of this state, and the will admitted to probate upon such testimony, the

proceedings are validated.

Rev., s. 3134 : 1S99, c. 6S().

26. Probates by deputy clerk validated in certain counties. All probates of

wills heretofore made before a deputy clerk of the superior court, wherein no

contest or suit is pending for the purpose of annulling the probate, shall be

deemed to have been probated before the clerk of the superior court, and the

acts of the deputy clerk in probating the same shall be deemed as effectual and
valid in law as if done by the clerk in person. This section shall apply only to

Burke and Scotland counties.

19f>7. c. (><i9.

27. Probates in another state before 1860 validated. In all cases where any
will devises land in this state, and the original will was duly admitted to pro-

bate in some other state prior to the year one thousand eight hundred and sixty,

and a certified copy of such will and the probate thereof has been admitted to

probate and record in any county in this state, and it in any way appears from
such recorded copy that there were two subscribing witnesses to such will, and
its execution was proved by the examination of such witnesses when the original

was admitted to probate, such will shall be held and considered, and is hereby

declared to be, good and valid for the purpose of passing title to the lands devised

thereby, situated in this state, as fully and completely as if the original will had
been duly executed and admitted to probate and recorded in this state in accord-

ance with the laws of this state : Provided, that this act shall in no way affect

pending actions or suits or any vested rights.

1913. e. 93. s. 1.

28. Wills in Haywood. All wills recorded by the clerk of the superior court

of Haywood County, under and by virtue of chapter eight of the laws of one

thousand eight hundred and eighty-five, shall be deemed and lield to have been
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duly probated and recorded, subject to the right of any person interested to

sliow by competent proof tliat said will has never been proved and recorded.

Uev., s. 1614: 1885, c. 8.

Akt. 5. Caveat to Will

29. When and by whom caveat filed. At the time of application for probate

of any will, and the probate thereof in common form, or at any time within seven

years thereafter, any person entitled under such will, or interested in the estate,

may appear in person or by attorney before the clerk of the superior court and
enter a caveat to the probate of such will : Provided, that if any person entitled

to file a caveat be within the age of twenty-one years, or a married woman, or

insane, or imi:>risoned, then such person may file a caveat within three years after

the removal of such disability.

Kev., s. .313.5: Code. s. 2 158: C. C. P., s. 446; 1907, c. 862.

30. Bond given and cause transferred to trial docket. Upon any caveator

giving bond, with suificient surety to be approved by the clerk, in the sum of two
hundred dollars, payable to the propounder of the will, conditioned to pay all

costs which may be adjudged against such caveator in the superior court, by

reason of his failure to prosecute his sidt with effect, or deposit the money or

give a mortgage in lieu of such bond, or shall file affidavits and satisfy the clerk

of his inability to give such bonds or secure such costs, the clerk shall transfer

the cause to the superior court for trial ; and he shall also forthwith issue a cita-

tion to all devisees, legatees or other parties in interest within the state, and

cause publication to be made, for four weeks, in some newspaper printed in the

state, for nonresidents to appear at the term of the superior court, to which the

proceeding is transferred, and to make themselves proper parties to the pro-

ceeding, if they choose. At the term of court to which such proceeding is

transferred, or as soon thereafter as motion to that effect shall be made by the

propounder, and before trial, the judge shall require any of the persons so cited,

either those who make themselves parties with the caveators, or whose interests

appear to him antagonistic to that of the propounders of the will, and who shall

appear to him to be able so to do, to file such bond within such time as he shall

direct and before trial, and on failure to file such bond the judge shall dismiss

the proceeding.

Rev., s. .3136: Code. s. 21.59: 1899. e. 13: 1901. e. 748: C. C. P., s. 447; 1909. c. 74.

31. Affidavit of deceased witness as evidence. Whenever the subscribing

witness to any will shall die. or be absent beyond the state, it shall be competent

npon any issue of devisavit vel non, to give in evidence the affidavits and proofs

taken by the clerk upon admitting the will to probate in common form, and such

affidavit and proceedings before the clerk shall be prima facie evidence of the due

and legal execution of said will.

Rev., s. 3121: 1899. c. 680, s. 2.

32. Caveat suspends proceedings under wiU. Where a caveat is entered and

bond given, the clerk of the superior court shall forthwith issue an order to any

personal representative, having the estate in charge, to suspend all further pro-

ceedings in relation to the estate, except the preservation of the property and

the collection of debts, until a decision of the issue is had.

Kev., s, .3137; Code. s. 2160; C. C. P., s. 448.
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Ar>T. fi. COXSTKITCTIO.X OF WiT.L

33. Devise presumed to be in fee. When real estate sliall be devised to any
person, the same shall be held and construed to be a devise in fee simple, unless

such devise shall, in plain and express words, show, or it shall be plainly intended

by the will, or some part thereof, that the testator intended to convey an estate

of less dignity.

Rev.. .•<. 31.SS: Code. s. 21S0; R. C. c. 110. s. 20; 1784, c. 204, s. 12.

34. Probate necessary to pass title; rights of innocent purchasers. No will

shall be effectual to pass real or personal estate, unless it shall have been duly

proved and allowed in the probate court of the proper county, and a duly certi-

fied copy thereof shall be recorded in the office of the superior court clerk of the

county wherein the land is situate, and the probate of a will devising real estate

shall be conclusive as to the execution thereof, against the heirs and devisees of

the testator, whenever the probate thereof, under the like circumstances, would
be conclusive against the next of kin and legatees of the testator : Provided, that

the probate and registration of any will shall not affect the rights of innocent

purchasers for value from the heirs at law of the testator when such purchase is

made more than two years after the death of such testator, unless the will has

been fraudulently withheld from probate.

Rov., s. 3139: Code, s. 2174: R. C, c. 119. s. 20; 1784, c. 22.1, s. G; 1915, c. 219.

35. What property passes by will. Any testator, by his will duly executed,

may devise, beqiieath, or dispose of all real and personal estate, which he shall

be entitled to at the time of his death, and which, if not so devised, bequeathed,

or disposed of, would descend or devolve upon his heirs at law, or upon his

executor or administrator; and the power hereby given shall extend to all con-

tingent, executory, or other future interest in any real or personal estate, whether

the testator may or may not be the person or one of the persons, in whom the

same may become vested, or whether he may be entitled thereto under the instru-

ment by which the same was created, or under any disposition thereof by deed or

will ; and also to all rights of entry for conditions broken, and other rights of

entry; and also to such of the same estates, interests, and rights respectively, and
other real and personal estate, as the testator may be entitled to, at the time of

his death, notwithstanding that he may become entitled to the same subsequently

to the execution of his will.

Rev., 8. 3140; Code. s. 2140; R, C, c, 119, s. 5; 1844, c. 88, s. 1.

36. Will relates to death of testator. Every will shall be construed with

reference to the real and personal estate comprised therein, to speak and take

effect, as if it had been executed immediately before the death of the testator,

unless a contrary intention shall appear by the will.

Rev., s. 3141 : Code, s. 2141 : R. C, c. 119, s. 16; 1844, c. 88, s. 3.

37. Lapsed and void devises pass under residuary clause. Unless a con-

trary intention shall appear by the will such real estate or interest therein, as

shall be comprised or intended to be comprised in any devise in such will con-

tained, which shall fail or be void by reason of the death of the devisee in the

lifetime of the testator, or by reason of such devise being contrary to law or
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otherwise incapable of taking effect, shall be included in the residuary devise

(if any) contained in such will.

Rev., s. 3142 ; Code. s. 2142 ; R. C. c. 119, s. 7 ; 1844, c. 88, s. 4.

38. General gift by will an execution of power of appointment. A general

devise of the real estate of the testator, or of his real estate in any place or in

the occupation of any person mentioned in the will, or otherwise described in

a general manner, shall be construed to include any real estate, or any real estate

to which such description shall extend, as the ease may be, which he may have

power to appoint in any manner he may think proper ; and shall operate as an

execution of such power, unless a contrary intention shall appear by the will

;

and in like manner a bequest of the personal estate of the testator, or any bequest

of personal property, described in a general manner, shall be construed to

include any personal estate, or any personal estate to which such description

shall extend, as the case may be, which he may have power to appoint in any
manner he may think proper, and shall operate as an execution of such power,

unless a contrary intention shall appear by the will.

Rev., s. 314.3: Code. s. 2143: R. C, o. llfl, s. S; 1844. c. 88. s. 5.

39. Gifts to children dying before testator pass to their issue. AVhen any
person, being a child or other issue of the testator, to whom any real or per-

sonal estate shall be devised or bequeathed for any estate or interest not determi-

nable at or before the death of such person, shall die in the lifetime of the testa-

tor, leaving issue, and any such issue of such person as shall be living at the

death of the testator, such devise or bequest shall not lapse, but shall take effect

and vest a title to such estate in the issue surviving, if tliere be any, in the same
manner, proportions and estates as if the death of such person had happened
immediately after the death of the testator, unless a contrary intention shall

appear by the will.

Rev., s. 3144 : Code. s. 2144 : 18(i8-9. c. 11.3. s. 61.

40. After-born children share in testator's estate. Children born after the

making of the parent's will, and whose parent shall die without making any

provision for them, shall be entitled to such share and proportion of the parent 's

estate as if he or she had died intestate, and the rights of any such after-born

child shall be a lien on every part of the parent's estate, until his several share

thereof is set apart in tlie manner prescribed in this chapter.

Rev., s. 3145: Code, s. 2145; 1868-9. c. 113, s. 62.

4L Administrator c. t. a. must observe will. In all eases where letters of

administration with the will annexed are granted, the will of the testator must

be observed and performed by the administrator with the will annexed, both in

respect to real and personal i:)roperty, and an administrator with the will annexed

has all the rights and powers, and is subject to the same duties as if he had been

named executor in the will.

Rev., s. 3146 : Code. s. 2168 : C. C. P.. s. 455.

NoTK. For matters relating to the adniinistratioii of the estate, see chapter, Adiuinis-

tratioii.
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CHAPTER 81

CRIMES AND PUNISHMENTS

SUBCHAPTER 1. GENERAL PROVISIONS.

Art. 1. Felo.n'ies a.xd Mi.sdemka.xoks.

1. Felonies and misdemeanors defined.

2. Punishment of felonies.

3. Punishment of misdemeanors.
4. Violation of town ordinance misdemeanor; jmnishment.

Art. 2. Principals and Accessories.

5. Accessories before the fact ; trial and punishment.
6. Punishment of accessories before the fact.

7. Accessories after the fact : trial and punishment.

SUBCHAPTER 2. OFFENSES AGAINST THE STATE.

Art. .3. Rebellion.

8. Rebellion against the state.

9. Conspiring to rebel against the state.

10. Secret political and military organizations forbidden.

Art. 4. Counterfeitixg and Issi'ing Monetary Substitutes.

11. Counterfeiting coin and uttering coin that is counterfeit.

12. Possessing tools for counterfeiting.

13. Issuing substitutes for money without autliority.

14. Receiving or passing unauthorized substitutes for money.

SUBCHAPTER 3. OFFENSES AGAINST THE ELECTIVE FRANCHISE.

Art. 5. Corrupt Practice.s at IClections?

15. Certain acts declared misdemeanors.
16. Certain acts declared felonies.

17. Persons pardoned compellable to testify.

Art. 6. Other Offenses Against the Elective Franchise.

IS. Disposing of liquor at or near polling places.

19. Voting of felons at elections.

20. Corrupt taking of o:Uh by voter.

21. False oath by voter in registering.

22. >'oting illegally at elections; fi-audulent entries by registrars and clerlis.

2."!. Willful failure of i-eturniiig olliccr (o discharge duty.
24. Willful failure of registration otticer to discharge duty.

24a. INiaking false returns or tampering with poll books.
25. Refusing to furnish copy of election returns.
26. Failing to furnish poll-tax list.

27. Failing to give or falsely dating poll-tax receipt.

28. Using funds of insurance companies for political purposes.

SUBCHAPTER 4. OFFENSES AGAINST THE PEftSON.

Art. 7. Homicide.

29. Murder in tlie first and the second degree defined ; punishment.
30. Punishment for manslaughter.
31. Punishment for second offense of manslaughter.
32. Killing adversary in duel ; aiders and abettors declared accessories.
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Art. 8. Rape axd Kixdked Offenses.

33. Punishment for rape.

34. Punishment foi- assault with intent to commit rape.

35. Emission not necessary to constitute rape and buggery.
36. Obtaining carnal knowledge of married woman by personating husband.
37. Attempted carnal knowledge of married woman by personating husband.
38. Obtaining carnal knowledge of virtuous girls between twelve and fourteen years

old.

Art. 9. Assaults.

39. Malicious castration.

40. Castration or other maiming without malice aforethought.
41. Malicious maiming.
42. Maliciously assaulting in a secret manner.
43. Punishment for assault.

44. Assaulting by pointing gun.

Art. 10. Hazing.

45. Hazing: definition and punishment.
46. Expulsion from school ; duty of faculty to expel.

47. Certain persons and schools excepted ; copy of two preceding sections to be posted.

48. Witnesses in hazing trials ; no indictment to be founded on self-criminating testi-

mony.

Art. 11. Kidnapping and Abduction.

49. Punishment for kidnapping.
50. Enticing minors out of the state for the purpose of employment.
51. Abduction of children.

52. Conspiring to abduct children.

53. Abduction of married women.

Art. 12. Abortion and Kindred Offenses.

54. Using drugs or instruments to destroy unborn child.

55. Using drugs or instruments to produce miscarriage or iniure pregnant woman.
56. Concealing birth of child.

Art. 13. Libel and Slander.

57. Communicating libelous matter to newspapers.
58. Slandering innocent women.
59. Slandering banks nn<l trust companies.

SUBCHAPTER 5. OFFENSES AGAINST THE HABITATION AND OTHER
BUILDINGS.

Art. 14. Bikglary and Other Hoxtsebreakings.

60. Fii'st and second degree burglary.
61. Punishment for burglary.
62. Breaking out of dwelling-house burglary.
63. Breaking into or entering houses otherwise than burglariously.
64. Preparation to commit burglary or other housebreakings.
65. Breaking into or entering railroad cars.

Art. 15. Arson and Other Burnings.

66. Punishment for arson.

67. Burning of certain public and other corporate buildings.
68. Setting fire to schoolhouses.
69. Burning or attempting to burn certain bridges and buildings.
70. Setting fire to eliurclies and certain other buildings.
71. Burning of boats and barges.
72. Burning of gin-houses, tobacco houses and stables.
7."!. Fraudulently setting tire to dwelling-houses.
74. Attempting to burn dwelling-houses and certain other buildings.
75. Failure of owner of property to comply with orders of public authorities.
76. Failure of ofticei's to investigate incendiary fires.
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SUBniAPTER 6. OI'FENSES AGAINST PROPERTY.

Art. 16. Larcexy.

77. Distinction between ^rand and petit larceny abolished.

78. Receiving stolen goods.
70. Larcen.v of property, or tlie receiving of stolen goods, not exceeding twenty dollars

in value.

SO. Jurisdiction of the superior courts in cases of larceny and receiving stolen goods.
81. Larceny by .servants and other employees.
82. Larceny of choses in action.

83. Larceny, mutilation and destruction of public records and papers.
84. Larceny, concealment or destruction of wills.

85. Larceny of ungathered crops.

86. Larceny of ginseng.

87. Larceny of wood and other property from land.

88. Larceny of horses and mules.
89. Taking horses or mules for temporary purpose.
90. Taking of automobiles and electric vehicles for temporary purpose.
91. Larceny of dogs.

92. Pursuing or injuring livestock with intent to steal.

93. Local : Killing unmarked livestock with felonious intent.

Art. 17. Traix Robbery.

94. Train robbery.
95. Attempted train robbery.

Art. 18. Embezzlement.

96. Embezzlement of property received by virtue of office or employment.
97. Embezzlement of state property by public officers and employees.
98. Embezzlement of funds by public officers and trustees.

99. Embezzlement by treasurers of charitable and religious organizations.
100. Embezzlement by officers of railroad companies.
101. Conspiring with officers of railroad companies to embezzle.
102. Embezzlement by insurance agents and brokers.

103. Embezzlement by surviving partner.
104. I']mbezzlement b.y tax officers.

Art. 19. False Pretenses and Cheats.

105. Obtaining property by false tokens and other false pretenses.
106. Obtaining signatures or pi'operty by false pretenses.

107. Obtaining property by false representation of pedigree of animals.
108. Obtaining certirtcate of registration of animals by false representations.
109. Obtaiidng advances under promise to work and pay for same.
110. Obtaining advances under written promise to pay therefor out of designated

property.

111. Obtaining iirop('rt.\- in return for worthless check, draft or order.
112. Obtaining entertainment at hotels and boarding-houses without paying therefor.
113. Obtaining wearing apparel on approval.

Art. 20. Fralds.

114. Fraudulent disposal of mortgaged property.
115. Secreting property to hinder enforcement of lien.

116. Fraudulent entry of horses at fairs.

117. Fraudulent and deceptive advertising.
118. Blackmailing.

Art. 21. Forgery.

119. Forgei'y of bank-notes, cliecks and other securities.

120. Uttering forged paper.
121. Selling of certain forged securities.

122. Foi-gery of deeds, wills and certain other instruments.

^ 123. Forging names to petitions and uttering forged petitions.

124. Forging certificates of corporate stock and uttering forged certificates.

125. Forgery of bank-notes an<l other instruments by connecting genuine parts.
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SUBCHAPTER 7. CRIMINAL TRESPASS.

Art. 22. Tt?espasses to Land and Fixtures.

126. Forcible entry and detainer,

127. Malicious injury to real property.
128. Trespass on public lauds.

129. Disorderly conduct in and injuries to public buildings.

130. Local : Erecting artificial islands and lumps in public waters.
131. Trespass on land after being forbidden: license to loolc for estrays.

132. Cutting, injuring or removing anotlier's timber.
133. Local : Cutting, felling or removing another's timber.
134. Local : Purchasing tiiidier unlawfully removed from another's land.

135. Cutting timber near watersheds.
136. Setting fire to grass and lirush lands and woodlands.
137. Local : Willfully or negligently setting fire to woods and fields.

138. Setting fire to woodlands and gniss lands with camp fires.

139. Certain fires to be guarded by watchman.
140. P>urning or otherwise destroying crops in tlie field.

141. Local: Removing dog-tdngue .-ind certain other products from another's land.

142. Injuries to dams and water cliannels of mills and factories.

143. Taking unlawful possession of another's house.
144. Injuring houses, churches, fences and walls.

145. Injuring bridges.

146. Removing, altering or defacing landmarlcs.
147. Removing or defacing monuments and tombstones.
148. Removing enclosures of graveyards.
149. Distui-bing graves.

150. Interfering with gas, electric and steam appliances.

151. Injuring fixtures and other property of gas companies: civil liability.

152. Tam]iering with engines and boilers.

153. Injuring wires and other fixtures of telephone, telegraph and electric-power
companies.

154. Milking unauthorized connections with telephone and telegraph wires.

155. Injuring fixtures and other property of electric-power companies.
156. Felling tret's on telephone and electric-power wires.

157. Interfering with telephone lines.

Art. 23. Trespasses to Personal Property.

158. Malicious injury to personal property.

159. ^Malicious removal ut packing from I'ailway coaclies and other rolling stock.

160. Renio\-ing boats or their fixtures and appliances.
161. Injuring livestock not inclosed by lawful fence.

162. Taking away or injuring exhibits at fairs.

SUBCHAPTER 8. OFFENSES A(4AIXST PUBLIC MORALITY AND DECENCY.

Art. 24. Offenses Aoainst Pudlic jMorai.itv and Decency.

163. Ci-ime ag.unst nature.

164. Incest between certain near relatives.

165. Incest Ijctwccn uncle and niece ;ind nephew and aunt.

166. Seduction.
167. Miscegnation.
168. Issuing license tor m;ui-iage between wliite person and negro: performing mar-

riage ceremony.
169. Bigamy.
170. Fornication and adultery.

171. Inducing female persons to enter hotels or boarding-houses for immoral purposes.
172. Opiiosite sexes occupying same bedroom at hotels for inunoral purposes: falsely

registering as husband and wife.
17.'). Inducing fennile persons to become inmates of houses of prostitution.

174. Certain evidence relative to keeping disorderly houses admissible: keepers of

such houses defined. ^
175. Obscene literature, indecent exposures and lewd dances.
176. Cutting or painting obscene words or pictures near public places.

177. Using profane or indecent language on passenger trains.
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178. Using profane or iiuleccnt huigiiaiie to female telephone operators.

179. Local : Using profane or indecent language on public highways.
180. Lewd women witliin three miles of colleges and boarding-schools.
181. Obstructing way to places of public worship.
182. Disturbing religious assembly by certain exliibitions.

183. Pei'mitting stone-horses and stone-mules to run at large.

SUHUHAI'TER 9. OFFENSL^S AOAIXST PUBLIC JUSTICE.

Art. 25. Pekjuky.

184. Punishment for perjury.
185. Subornation of perjury.

186. I'erjury before legislative committees.
187. Perjury in court-martial proceedings.
188. False oath to insurance statement.
189. False oath to procure benefit of insurance policy or certificate.

190. False oath to statement required of fraternal benefit societies.

191. False oath to certificate of mutual tire insurance company.

Art. 26. PiRiberv.

192. Bribery of officials.

193. Offering bribes.

194. Bribery of legislators.

195. Bribery of jurors.

Art. 27. OBSTRUCTI^'G Justice.

196. Breaking or entering jails with intent to injure prisoners.

197. Refusal of witness to appear or to testify in investigations of lynchings.
198. Resisting officers.

199. Failing to aid police officers.

200. Intimidating or interfering witli jurors and witnesses.
201. Failing to attend as witness before legislative committees.

Art. 28. Misconduct in Public Office.

202. Buying and selling offices.

203. Acting as officer before qualifying as such.
204. Willfully failing to discharge duties.

205. Failing to malce reports and discharge other duties.

206. Swearing falsely to official reports.

207. Making of false report by bank examiners ; accepting bribes.

208. Director of public trust contracting for his own benefit.

209. Speculating in claims against towns, cities and the state.

210. Acting as agent for tliose furnishing supplies for schools and other state institu-
tions.

211. Buying school supplies from interested officer.

212. Selling bonds without giving proper notice.

213. Allowing prisoners to escape ; burden of proof.
214. Solicitor to prosecute officer for escape.
215. Disposing of public documents or refusing to deliver them over to successor.
216. Failing to return prticcss or making false return.
217. Failing to surrender tax list for inspection and correction.
218. Failing to file report of fines.

219. Failure of ex-justice of the peace to turn over books and papers.

Art. 29. Misconduct in Private Office.

220. Failure of certain railroad officers to account with successors.

221. ^Malfeasance of bank officers and agents.
222. Jtlaking false entries in banking accounts : misrepresenting assets and liabilities

of banks.

Art. 30. Prison Breach and Prisoners.

223. Escape of hired prisoners from custody.
224. Prison breacli and escape.

225. I'ermitting escape of or maltreating hired convicts.

226. Conveying messages and weapons to convicts and other prisoners.

1113



CRIMES A]S'D PUNTSH^IEXTS Ch. 81

227. Injury to prisoner by jailer.

228. Confining prisoners in improper apartments.
229. Requiring female prisoners to work in chain-gang.

SUBCHAPTER 10. OFFENSES AGAINST THE PUBLIC PEACE.

Art. .si. Offenses Against the Puiu.ir Peace.

230. Carrying concealed weapons.
231. Sending, accepting or bearing challenges to fight duels.

2.32. Engaging in and betting on prize fights.

233. Disturbing picnics, entertainments and other meetings.
234. Disturbing schools and scientific and temperance meetings; injurying property

of schools and temperance societies.

235. Disturbing religious congregations.
236. Detectives going armed in a body.

SUBCHAPTER 11. OFFENSES ACxAINST THE PUBLIC SAFETY.

Art. 32. Offenses Against the Public Safety.

237. Maliciously injuring property of railroads and other carriers ; causing death or
other physical injury thereby.

238. Injuring without malice property of railroads and other carriers : causing death
or other physical injury thereby.

239. SlKioting or throwing at trains or passengers.
240. Operating trains and street cars while intoxicated.

241. Displaying false lights on seashore.
242. Local : Building unguarded barbed-wire fences along public highways.
243. Exploding dynamite cartridges and bombs.
244. Storing explosives near causeway on Eagle's Island.

245. Keeping for sale or selling explosives without a license.

246. Failing to enclose marl beds.

SUBCHAPTER 12. GENERAL POLICE REGULATIONS.

Art. 33. Lotteries anu Gaming.

247. Advertising lotteries.

248. Dealing in lotteries.

249. Selling lottery tickets and acting as agent for lotteries.

2.50. Gambling.
251. Allowing gambling in houses of public entertainment: duty of police officers;

penalty.

252. (iand)ling with faro-banks and tables.

253. Keeping gaming tables or betting thereat.

254. Allowing gaming tables on premises.

255. Gaming tables to be destroyed by justices and police officers.

256. Persons suspected of knowing of gambling places to be summoned as witnesses

;

immunity of witnesses from prosecution.

257. Evidence of witnesses not to be used against them.
258. Property exhibited by gamblers to l)e seized ; disposition of same.
259. Opposing destruction of gaming tables and seizure of property.

Art. 34. Protection of Minors.

260. Selling cigarettes to minors.
261. Aiding minors in procuring cigarettes: duty of police officers.

262. Selling or giving weapons to minors.
263. Permitting young children to use dangerous firearms.

264. Permitting minors to enter barrooms, billiard rooms and bowling alleys.

265. Exposing children to fire.

266. ^Marrying female under fourteen yetirs old.

267. Separating child under six months old from mother.
268. Failing to pay minors for doing certain work.

Art. 35. Protection of the Family.

269! Abandonment of family by husband,
270. Evidence that abandonment was willful.

271. Order of support from husband's property or earnings.

272. Failure of husband to provide adequate support for family.
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Art. 36. Intoxicating Liquors.

273. Adulteration of liquors.

274. Selling recipe for adulterating liquors.

275. Manufacturing or selling poisonous liquors.

276. Selling or giving away liquor near political speaking.
277. Giving intoxicants to unmarried minors under seventeen years old.

278. Selling or giving intoxicants to unmarried minors by dealers ; liability for ex-
emplarj- damages.

Art. 37. Public Drunkenness.
279. Public drinking on railway passenger cars ; copy of section to be posted.

280. Local: Public drunkenness.

Art. 38. Vagrants and Tramps.

281. Pei-sons classed as vagrants.
282. Police orticers to furnish list of disorderly houses ; inmates competent and com-

pellable to testify.

283. Tramp defined and punishment provided ; certain persons excepted.
284. Trespassing and the carrying of dangerous weapons by tramps.
285. Malicious injuries by tramps to persons and property.

286. Arrest of tramps by persons who are not officers.

Art. 39. Regulation of Sales.

287. Selling or offering for sale meat of diseased animals.
288. Unauthorized dealing in railroad tickets.

289. Sale of cotton at night under certain conditions.

290. Local : Sale of corn at night in less than five-bushel lots.

.\rt. 40. Regulation of Relation of Employer and Employee.

291. Enticing servant to leave master.
292. Local : Hiring servant who has unlawfully left employer.
293. Enticing seamen from vessel.

294. Secreting or harboring deserting seamen.
295. Search warrants for deserting seamen.
296. Appeals in cases of deserting seamen regulated.
297. Infiueiiciiig agents and servants in violating duties owed employers.
298. Witnes.s reciuircd to give self-criminating evidence; no suit or prosecution to be

founded thereon.
299. Blacklisting employees.
300. Conspiring to blacklist employees.
301. Issuing nontransferable script to laborers.

.\rt. 41. Regulation of Relation of Landlord and Tenant.

302. Local : Violation of certain contracts between landlord and tenant.
.!03. Local: Tenant neglecting crop; landlord failing to make advances; harboring

or em))loying delinquent tenant.
304. Local : Tenant violating contract not to rent land from others.

Art. 42. Chuelty to Animals.

305. Cruelty to animals ; construction of section.

306. Instigating or promoting cruelty to animals.
307. Rear-liaiting. cock-fighting and similar amusements.
.'SOS. Conveying animals in a cruel manner.

Art. 43. Protection of Animals Against Contagious Diseases.

309. Selling, using or exposing diseased animals.
310. Animals affec-ted with glanders to be killed.

311. Hogs affected with cholera to be segregated and confined.
312. Shipi)ing hogs from cholera-infected territory.

313. Distributing, selling or using hog-cholera virus without permission.

Art. 44. Protection of I-ivesioc k Runnixg at Lar(!E.

314. Failing to show hide and eais of livestock killed while running at large.
315. Molesting or injurying livestock.

:>1(). Altering the brands of and misbranding another's livestock.
:!17. Placing poisonous shrubs ;ui(l vegetables in public places.
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Art. 45. Protection of Letters, Telegrams .\xd Telephone Messages.

318. Wrongfully obtaining or divulging Icnowledge of telephonic messages.
319. Violating privacy of telegraphic messages ; failure to transmit and deliver same

promptly.
320. Unauthorized opening, reading or publishing of sealed letters and telegrams.

Art. 46. Miscellaneous Police Regulations.

321. Desecration of state and national flag.

322. Injuring notices and udvertisemeuts.
323. Defacing or destroying public notices and advertisements.
324. Erecting signals and notices in imitation of those of railroads.

325. Fuinishing intoxicants, poisons or firearms to inmates of charitable and penal
institutions.

326. Usurious loans on household and kitchen furniture.

327. Digging ginseng on another's land during certain months.
328. Shooting rifles across Currituck Sound and waters of Dare County.

SUBCHAPTER 1. GENERAL PROVISIONS

Airr. 1. Felo-xies axd Misdemeaxoes

1. Felonies and misdemeanors defined. A felony is a crime which is or may
be punishable by either deatli or imprisonment in the state's prison. Any other

crime is a misdemeanor.

Rev., s. 3291; 1891, c. 2(15. s. 1.

2. Punishment of felonies. Every person who shall be convicted of any
felony for which no specific punishment is prescribed by statute, shall be im-

prisoned in the county jail or state prison not exceeding two years, or be fined,

in the discretion of the court, or if the offense be infamous, the person offending

shall be imprisoned in the county jail or state prison not less than four months
nor more than ten years, or be fined.

Rev., s. .3292; Code, s. 1096; R. C, c. 34, s. 27.

3. Punishment of misdemeanors. All misdemeanors, where a specific pun-

ishment is not prescribed, shall be punished as misdemeanors at common law

;

btit if the offense be infamous, or done in secrecy and malice, or with deceit and

intent to defraud, the offender shall be punished by imprisonment in the county

jail for not less than four months nor more than ten years, or shall be fined.

Rev., s. .3293; Code, s. 1097; R. C. c. 34, s. 120.

4. Violation of town ordinance misdemeanor; punishment. If any person

shall violate an ordinance of a city or town, he shall be guilty of a misdemeanor,

and shall be fined not exceeding fifty dollars, or imprisoned not exceeding thirty

days.

Rev., s. 3702; Code. s. 3820; 1871-2, c. 195, s. 2.

AiiT. 2. Principals and Accessories

5. Accessories before the fact; trial and punishment. If any person shall

counsel, procure or command any other person to commit any felony, whether

the same l)e a felony at common law or by virtue of any statute, the person so

counseling, procuring or commanding shall be guilty of felony, and may be

1116

I



5 CHIMES AND PrXISIIMEXTS—Aire. 2 Vh. si

indicted and convicted, either as an accessory before tlie fact to the princii^al

felony, together with the principal felon, or after the conviction of the principal

felon ; or he may be indicted and convicted of a substantive felony, whether the

principal felon shall or shall not have been previously convicted, or shall or shall

not be amenable to justice, and may be punished in the same manner as any acces-

sory before the fact to the same felony, if convicted as an accessory, may be

punished. The offense of the person so counseling, procuring or command-
ing, howsoever indicted, may be inquired of, tried, determined and punished

by any court which shall have jurisdiction to try the principal felon, in the

same manner as if such offense had been committed at the same place as the

principal felony or where the principal felony is triable, although such offense

may have been committed at anj- place within or without the limits of the

state. In case the principal felony shall have been committed within the

body of any county, and the offense of counseling, procuring or commanding
shall have been committed within the body of any other county, the last men-

tioned offense may be inquired of, tried, determined, and punished in either of

such counties : Provided, that no person who shall be once duly tried for any

such offense, whether as an accessory before the fact, or as for a substantive

felony, shall be liable to be again indicted or tried for the same offense.

Rev., s. .32S7: ('(ule, s. !)77 : R. C. c. 34. s. 53; 1797. c. 485. 8. 1 ; 18.52, c. 58.

6. Punishment of accessories before the fact. Any person who shall be con-

victed as an accessory before the fact in either of the crimes of murder, arson,

burglary or rape, shall be imprisoned for life in the state's prison. An acces-

sory before the fact to the stealing of any horse, mare, gelding or mule, on being

duly convicted thereof, shall be imprisoned in the state's prison for not less than

five nor more than twenty years, in the discretion of the court. Every accessory

before the fact in any other felony shall be punished by imprisonment in the

state prison or county jail for not more than ten years, or may be fined in the

discretion of the court.

Rev., s. .3290; Code, s. 980; 1808-9. c. 31. .s. 2; 1874-.5, c. 212.

7. Accessories after the fact; trial and punishment. K any person shall

become an accessory after the fact to any felony, whether the same be a felony

at common law or by virtiie of any statute made, or to be made, such person shall

be guilty of a felony, and may be indicted and convicted together with the prin-

cipal felon, or after the conviction of the principal felon, or may be indicted and
convicted for such felony, whether the principal felon shall or shall not have been

previously convicted, or shall or shall not be amenable to justice, and shall be

punished by imprisonment in the state's prison or county jail for not less than

four months nor more than ten years, and may also be fined in the discretion of

the court. The offense of such person may be inquired of, tried, determined and
punished by any court which shall have jurisdiction of the principal felon, in

the same manner as if the act, by reason whereof such person shall have become
an accessory, had been committed at the same place as the principal felony,

although such act may have been committed without the limits of the state ; and
in case the principal felony shall have been committed within the body of any
county, and the act by reason whereof any person shall have become accessory

shall have been committed within the body of any other county, the offense of
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such person guilty of a felony as aforesaid may be inquired of, tried, determined,

and punished in either of said counties : Provided, that no person who shall be

once duly tried for such felony shall be again indicted or tried for the same
offense.

Uev.. s. .3289 : Code. s. 978 ; li. C. c. 34. s. 54 : 1797. c. 485, s. 1 ; 1852, c. 58.

SUBCHAPTER 2. OFFENSES AGAINST THE STATE

Art. 3. Rebellion

8. Rebellion against the state. If any person shall incite, set on foot, assist

or engage in a rebellion or insurrection against the authority of the state of

North Carolina or the laws thereof, or shall give aid or comfort thereto, every

person so offending in any of the ways aforesaid shall be guilty of a felony, and.

shall be punished by imprisonment in the state 's prison for not more than fifteen

years and by a fine of not more than ten thousand dollars.

Rev., s. .34.37: Code, s. 1106: 1868, o. 60, s. 2: 1861, c. 18; 1866, f. 64; Const., Art. IV, s. 5.

9. Conspiring to rebel against the state. If two or more persons shall con-

spire together to overthrow or put down, or to destroy by force, the government

of North Carolina, or to levy war against the government of the state, or to

oppose by force the authority of such government, or by force or threats to

intimidate, or to prevent, hinder or delay the execution of any law of the state,

or by force or fraud to seize or take possession of any firearms or other property

of the state, against the will or contrary to the authority of such state, every

person so offending in any of the ways aforesaid shall be guilty of a felony and
shall be imprisoned not more than ten years in the state's prison and be fined not

exceeding five thousand dollars.

Uev.. s'. 34.38: Code, s. 1107: 1868, c. 60, s. 1.

10. Secret political and military organizations forbidden. If any person,

for the purpose of compassing or furthering any political object, or aiding the

success of any political party or organization, or resisting the laws, shall join or

in any way connect or unite himself with any oath-bound secret political or mili-

tary organization, society or association of whatsoever name or character ; or

shall form or organize or combine and agree with any other person or persons to

form or organize any such o'rgaiaization ; or as a member of any secret political

or military party or organization shall use, or agree to use, any certain signs or

grips or passwords, or any disguise of the person or voice, or any disguise what-

soever for the advancement of its object, and shall take or administer any extra-

judicial oath or other secret, solemn pledge, or any like secret means ; or if any

two or more persons, for the purpose of compassing or furthering any political

object, or aiding the success of any political party or organization, or circumvent-

ing the laws, shall secretly assemble, combine or agree together, and the more

effectually to accomplish such purposes, or any of them, shall use any certain

signs, or grips, or passwords, or any disguise of the person or voice, or other dis-

guise whatsoever, or shall take or administer any extra-judicial oath or other secret,

solemn pledge; or if any persons shall band together and assemble to muster,

drill or practice any military evolutions except by virtue of the authority of an
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officer recognized by law, or of an instructor in institutions or schools in which

such evolutions form a part of the course of instruction ; or if any person shall

knowingly permit any of the acts and things herein forbidden to be had, done or

performed on his premises, or on any premises under his control ; or if any per-

son being a member of any sucli secret political or military organization shall not

at once abandon the same and separate himself entirely therefrom, every person

so oifending shall be guilty of a misdemeanor, and shall be fined not less than

ten nor more than two hundred dollars, or be imprioned, or both, at the discre-

tion of the court.

Rev., s. 3439: Code, s. 10!)5 : 1S70-1. c. 133; 186S-n. e. 267; 1871-2, c. 143.

Art. 4. Counteufeitixg akd Issuing Mo.xetauy Substitutes

11. Counterfeiting coin and uttering coin that is counterfeit. If any person

shall falselj' make, forge or counterfeit, or cause or procure to be falsely made,

forged or counterfeited, or willingly aid or assist in falsely making, forging

or counterfeiting the resemblance or similitude or likeness of a Spanish milled

dollar, or any coin of gold or silver which is in common use and received in the

discharge of contracts by the citizens of the state ; or shall pass, utter, publish or

sell, or attempt to pass, utter, publish or sell, or bring into the state from any
other place with intent to pass, utter, publish or sell as true, any such false,

forged or counterfeited coin, knowing the same to be false, forged or counter-

feited, with intent to defraud any person whatsoever, every person so offending

shall be guilty of a felony, and shall be punished by imprisonment in the state 's

prison or county jail for not less than four months nor more than ten years.

licv.. s. .•!422: Code. s. 103.5 : K. C, c. 34. s. (M : 1811, o. 814, s. 3.

12. Possessing tools for counterfeiting. If any person shall have in his pos-

session any instrument for tlie purpose of making any counterfeit similitude or

likeness of a Spanish milled dollar, or other coin made of gold or silver which

is in common use and received in discharge of contracts by the citizens of the

state and shall be duly convicted thereof, tlie person so offending shall be im-

prisoned in the state's prison or county jail not less than four months nor more
than ten years, or be fined not more than five hundred dollars.

Uev.. s. 3423 : Code, s, lOSG : K. C, v. 34. s. 65 ; 1811. c. 814, s, 4.

13. Issuing substitutes for money without authority. If any person or cor-

poration unless the same be expressly allowed by law, shall issue any bill, due
bill, order, ticket, certificate of deposit, promissoiy note or obligation, or any
other kind of security, whatever may be its form or name, with the intent that

the same shall circulate or pass as the representative of, or as a substitute for,

money, he shall forfeit and pay for each offense the sum of fifty dollars ; and if

the offender be a corporation, it shall in addition forfeit its charter. Every per-

son or corporation offending against this section, or aiding or assisting therein,

shall be guilty of a misdemeanor.

Kev.. s. :!711 : Code. s. 2493: ls95. e. 127: K. C. c. 36. s. 5.

14. Receiving or passing unauthorized substitutes for money. If any person

or corporation shall pass or receive, as the representative of, or as the substitute
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for, money, any bill, check, certificate, promissory note, or other security of the

kind mentioned in the preceding section, whether the same be issued within or

without the state, such person or corporation, and the officers and agents of such

corporation aiding therein, who shall offend against this section shall for every

such offense forfeit and pay five dollars, and shall be guilty of a misdemeanor.

Rev., s. 3712: Code. s. 2494; 1895, c. 127; R. C, c. 36. s. 6.

SUBCHAPTER 3. OFFENSES AGAINST THE ELECTIVE
FRANCHISE

Akt. 5. CoRRri'T Pkactices at Elections

15. Certain acts declared misdemeanors. Any person who shall in connection

with any primary, special, general or other election in this state, do any of the

acts and things declared in this section to be unlawful, shall be guilty of a mis-

demeanor and, upon conviction, shall be fined or imprisoned, or both, in the dis-

cretion of the court. It shall be unlawful

—

1. To fail as election officer to perform- duties. For any person to fail as

an officer or as a judge or registrar of election, or as a inember of any election or

canvassing board, to prepare the books, tickets and return blanks which it is his

duty under the law to prepare, or to distribute the same as required by law,

or to make the returns, or to perform any other duty within the time and in

the manner required by law.

Rev., s. .3396: 1901. o. S9. s. 46: 1913. c. 164. s. 1.

2. To act as election officer after removal. For any person to continue.

or attempt, to act as a judge or registrar of election, or as a member of any

election board, after having been legally removed from such position, and after

having been given notice of such removal.

Rev., s. 3399 : 1901. c. 89. s. 10 : 1913. o. 164. s. 1.

3. To interfere with elections and tJie duties of election officers. For any

person to break up, or by force or violence to stay or interfere with, the holding

of any election, to interfere with the possession of any ballot box, election

book, ticket or return sheet by those entitled to the possession of the same

under the law, or to interfere in any manner with the performance of any duty

imposed by law upon any election officer or member of any election or canvassing

board.

Rev., s. 338.5: 1901. c. 89. s. 51 : 1913. c. 164. s. 1.

-ij. To disturb election officers i)i tlie jierformance of tJieir duties. For any

person to be guilty of boisterous conduct so as to disturb any member of any

election or canvassing board, or any judge or registrar of elections, in the per-

formance of his duties as imposed by law.

Rev., s. 3385 : 1901, c. 89, s. 51 ; 1913. c. 164. s. 1.

5. To hei on elections. For any person to bet or wager any money or other

thing of value on any election.

Rev., s. 3384 ; 1901, c. 89, s. 55 : 1913, o. 164. s. 1.
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6. To iniimidate or oppress voters. For any person to directly or indirectly

discharge or threaten to discharge from employment or otherwise intimidate or

oppress any legally qualified voter on account of any vote such voter may east,

or consider casting, or intend to east or not to cast, or which he may have failed

to cast.

Rev., s. .3.387; 1901, c. 89, s. 5.3; 1913, c. 164, s. 1.

7. To make corifrihutious toward catnpaigns luithout properly reporting

same. For any person to spend or contribute directly or indirectly any money
or other thing of value to aid in the campaign or election of any candidate for

any office in a primary or in a general election, unless the same be reported

immediately' to such candidate, to the end that it may be included by him in the

reports required of him by law, or unless such contribution be reported to the

campaign committee of such candidate within the meaning of "campaign com-

mittee" as herein defined. The term "campaign committee," as used in this

subsection shall embrace only such committees as are designated by candidates

for office before primary elections and reported to the secretary of state at least

thirty days before any such primary election by those who are candidates for

any office embracing a greater territory than a county, and reported to the clerk

of the superior court in the county of the candidate at least thirty days prior to

the primary election by those who are candidates for any office to be voted for

only by the electors in a particular county or subdivision thereof. It shall be

the duty of each candidate to receive from such campaign committee, and of

each campaign committee of each candidate to give to the candidate appointing

such committee, all the information they may have, and for such campaign com-

mittee and candidate to embrace such information in the reports required of them

by law, and it shall be unlawful for the candidate and the members of his cam-

paign committee to fail to do so.

191.3. c. 164. s. 1.

8. To fail Ijefore primarij elections to report campaipn receipts and dis-

hursemenis. For any person who is a candidate or member of the campaign
committee to fail to report under oath, within the time required by law for the

report from such candidate, the amount of money received in connection with

or in aid of his campaign, the sources thereof, and for what purposes it has

been applied. The report to be made by the campaign committee of any candi-

date before the primary shall be made in duplicate, one copy thereof to be filed

with the candidate and one copy to be filed with the officer to whom such candi-

date is required to report, and shall be made within the time required for a

report from such candidate.

1913, <•. 164, s. 1.

'.). To exp.eiid )iiore tlian a certain sum for campaign purposes before pri^

mary elections. For any person who is a candidate for any political office

before a primary to expend or knowingly assent to or permit the expenditure of

more than fifty per cent of what the annual salary of such person will be if

elected to the office for which he is a candidate, except that a candidate for gov-

ernor and a candidate for the United States senate may spend or allow others to

spend a total amount, which shall not be greater than the annual salary would be



15 CRIMES AND PUNISH.MEXTS— Airr. 5 Ch. 81

if the candidate were elected to such office, and such candidate may lawfully pay
in addition his transportation expenses and board and lodging bills while cam-

paigning for such office.

1913, C-. 164, s. 1.

10. To fail before geiieial elections to report campaign receipts and dis-

hursenients. For any person who is a member of any executive, managing or

other committee of any political party for any county or subdivision of any
county in the state, to fail to report to the clerk of the court of such county, not

more than fifteen nor less than ten days before any general election, the amount
of money received by such committee for campaign purposes, and within twenty

days after the election to make a similar report of money received and from
whom, and the purposes for which it was used such report to be made under oath

by the secretary or chairman of the committee, who has full knowledge of all

the details of the committee 's affairs ; or for any chairman or secretary of such

committee of a political party having a territory embracing more than one

county to fail to make, within the time required by law, similar reports to the

secretary of state.

191.3. c. 164, s. 1.

//. To jiuhlisli unsigned derogatory charges concerning candidates. For
any person to publish in any newspaper or pamphlet, or otherwise, any charge

derogatory to any candidate, or calculated to affect the candidate's chances of

election to office, unless such publication be signed by the party giving publicity

to and being responsible for such charge.

191.3. c. 164. s. 1.

.12. To circidate false derogatory charges concerning candidates. For any
person to publish or cause to be circulated derogatory reports with reference to

any candidate, known by the person publishing or circulating such report to be

false, when such report is calculated or intended to affect the chances of such

candidate for such office.

191.3. c. 164. s. 1.

lo. 'To promise political ajjpointments in seeming political snpport. For
any person to give or promise, in return for political support or influence, any
political appointment or support for political office.

1913, c. 164, s. 1.

16. Certain acts declared felonies. Any person who shall in connection with

fUiy primary, special, general or other election in this state do any of the acts

and things declared in this section to be unlawful, shall be guilty of a felony,

and upon conviction shall be imprisoned in the state's prison not less than four

mouths, or fined not less than one thousand dollars, or both, in the discretion

of the court. It shall be unlawful

—

1. To register in more t/ian one p7-ecinct or impersonate otlier voters. For
any person fraiululently to cause his name to be placed upon the registration

books of more than one election jirecinct, or fraudulently to cause or" procure his

name, or that of any other person, to be i)laeed upon the i*egistration books in

any precinct when such registration in that precinct does not qualify such
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person to vote legally therein, or to impersonate falsely another registered voter

for the purpose of voting in the stead of such other voter.

Uev.. s, 3395; 1901, c. 89, s. 70; 1913, c. 164, s. 2.

2. 'To buy (Did sell votes. For any person to give or promise or request or
accept at any time before or after any such election any money, property or

other thing of value whatever, in return for the vote of any elector.

Rev., s. 3386; 1901. c. 89, s. 54; 1913, c. 164, s. 2.

3. To make fruudident entries and returns. For any person who is an
election officer, a member of a canvassing or election board or other officer

charged with any duty with respect to any election, knowingly to make any false

or fraudulent entry on any election book, or any false or fraudulent return, or

knowingly to make, or cause to be made, any false statement on any ticket, or to

do any fraudulent act, or knowingly and fraudulently to omit to do any act or

make any report legally required of such person.

1913, V. 164, s. 2.

J/-. To swear falsely in connection with elections. For any person know-
ingly to swear falsely with respect to any matter pertaining to any such election.

1913, c. 164, s. 2.

o. 7'o (lualify a.ny one fraiululently as an elector. For any per.son falsely

to make or jiresent any exemption from poll tax, tax receipt, certificate or other

paper to qualify any person fraudulently as an elector, or to attempt thereby to

secure to any person the privilege of voting.

Rev., s. 3401 : 1901, c. 89, s. 13 ; 1913. c. 164, s. 2.

17. Persons pardoned compellable to testify. Any person subpoenaed by the

state to testify relative to any offense arising luider the provisions of the two

preceding sections shall be required to testify, but such person shall be immune
from prosecution and shall be pardoned for any violation of law about which

such person is so required to testify.

1913. c. 164, s. 3.

Akt. 6. Otiieu Offenses Against the Elective Franchise

18. Disposing of liquor at or near polling places. If any person shall give

away or shall sell any intoxicating liquor, except for medical purposes and upon
the prescription of a practicing physician, at any place within five miles of the

polling place, at any time within twelve hours next preceding or succeeding any
public election, v/hether general, local or municipal, or during the holding

thereof, he shall be guilty of a misdemeanor, and shall be fined not less than

one hundred nor more than one thousand dollars.

Rev., s. .3389; 1901, c. 89, s. 76; 1905. c. 531.

19. Voting of felons at elections. If any person convicted of a crime which

excludes him from the right of suffrage shall vote at an election, without having

been restored to the right of citizenship, he shall be guilty of a felony and pun-

ished by a fine not exceeding one thousand dollars, or imprisoned in the state's

prison not exceeding two years, or both.

Rev., s. .3388; 1901, c. 89, s. 71.
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20. Corrupt taking of oath by voter. If any person shall corruptly take the

oath prescribed for voters, he shall be guilty of perjury, and shall be fined not

less than five hundred dollars nor more than one thousand dollars, and shall

be imprisoned in the state's prison not less than two nor more than five years.

Rev., s. 3390; 1901. c. S9, s. 49.

21. False oath of voter in registering. If any person shall knowingly regis-

ter under the permanent registration law who is not qualified within the mean-
ing of that law and article six, section four, of the constitution, or if any person

shall knowingly take any false oath in registering under the same, he shall be

guilty of a misdemeanor, and upon conviction shall be fined not more than one

thousand dollars or imprisoned not more than five years.

Rev., s. 3392 ; 1901. c. .550. s. 12.

22. Voting illegally at elections; fraudulent entries by registrars and clerks.

If any person shall, with intent to commit a fraud, register or vote at more than

one box or more than one time, or shall induce another to do so, or if any person

shall illegally vote at any election, he shall be guilty of a felony and shall be

imi^risoned in the state 's prison not less than six nor more than twelve months,

or fined not less than one hundred nor more than five hundred dollars, at the

discretion of the court. If any registrar of voters, or any clerk or copyist, shall

make any entry or copy with intent to commit a fraud, he shall be guilty of

a like offense.

Rev., s. 3394: 1901. c-. S9. s. 4S.

23. Willful failure of returning officer to discharge duty. If any chairman

of the county board of elections, or other returning officer whatever, shall will-

fully, or of malice, neglect to perform any duty, act, matter or thing required or

directed in the time, manner and form in which such duty, act, matter or thing

is required to be performed in relation to the election, and returns thereof, of

the governor, representatives in congress, justices of the supreme court, judges

of the superior court, solicitors, electors for president and vice president of

the United States or other officers, the person so offending shall be guilty of a

felony, and shall be fined not less than one thousand nor more than five thou-

sand dollars, and be imprisoned not less than one nor more than three years.

Rev., s. .3391: 1901. c. 89. s. 47.

24. Willful failure of registration officer to discharge duty. If any officer

charged with any duty luider the permanent registration law willfully fails

and neglects to perform the same, he shall be guilty of a misdemeanor, and upon
conviction shall forfeit his office and be fined not more than one thousand dollars

or imprisoned not more than five years.

Rev., s. .3.393: 1901, c. .5.50. s. 11.

24a. Making false returns or tampering with poll books. If any person shall

make, certify, deliver or transmit a false return of an election held in this state,

or make any erasure or alteration in the poll books, he shall be guilty of a

felony and shall be imprisoned in the state's prison not less than one year, and

shall, in addition, forfeit and pay five hundred dollars, one-half to the use of the

person who shall sue for the same, and the other half to the use of the state.

Rev., 8, 3397; 1901, c. <S9, s. 83.
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25. Refusing to furnish copy of election returns. If any register of deeds or

clerk of the superior court shall refuse to make and give to any person a duly
certified copy of the returns of any election, or of a tabulated statement of any
election, the returns of which are by law deposited in his office, upon the tender

of the -fees therefor, he shall be guilty of a misdemeanor, and upon conviction

shall be dismissed from office and imprisoned for one year.

Rev., .s. 3398; 1001, c. S9, s. 83.

26. Failing to furnish poll-tax list. If any sheriff; or tax collector shall fail,

between the first day of May and the tenth day of May of any year in which
a general election occurs, to certify to the clerk of the superior court of his county

a list of all persons who have paid their poll tax for the previous year, he shall

be guilty of a misdemeanor.

Kev.. s. 3400: 1901, c. .S9. s. 13.

27. Failing to give or falsely dating poll-tax receipt. If any tax collector

or sheriff shall Avillfully fail to give a tax receipt to any person paying his poll

tax, or shall falsely date any tax receipt or duplicate thereof, he shall be guilty

of a misdemeanor, and shall be punished in the discretion of the court.

Kev.. s. .3402; 1901, c. 89. s. 13.

28. Using funds of insurance companies for political purposes. No insurance

company or association, including fraternal beneficiary associations, doing busi-

ness in this state shall, directly or indirectly, pay or use, or offer, consent or

agree to pay or use, any money or property for or in aid of any political party,

committee or organization, or for or in aid of any corporation, joint-stock com-

pany, or other association organized or maintained for political purposes, or for

or in aid of any candidate for political office or for nomination for such office,

or for any political purpose whatsoever, or for the reimbursement or indemnifica-

tion of any person for money or property so used. Any officer, director, stock-

holder, attorney or agent of any corporation or association which violates any
of the provisions of this section, who participates in, aids, abets, advises or con-

sents to any such violation, and any person who solicits or knowingly receives

any money or property in violation of this section, shall be guilty of a misde-

meanor, and shall be punished by imprisonment for not more than one year and

a fine of not more than one thousand dollars. Any officer aiding or abetting in

any contribution made in violation of this section shall be liable to the company
or association for the amount so contributed. The insurance commissioner may
revoke the license of any company violating this section. No person shall be

excused from attending and testifying, or producing any books, papers or other

documents before any court or magistrate, uj^on any investigation, proceeding

or trial for a violation of any of the provisions of tliis section, upon the ground or

for the reason that the testimony or evidence, documentary or otherwise, required

of him may tend to incriminate or degrade him ; but no person shall be prose-

cuted or subjected to any penalty or forfeiture for or on account of any trans-

action, matter or thing concerning which he may so testify or produce evidence,

documentary or otherwise, and no testimony so given or produced shall be iised

against him upon any criminal investigation or proceeding.

1907. c. 121.
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SUBCHAPTER 4. OFFENSES AGAINST THE PERSON

Aet. 7. Homicide

29. Murder in the first and second degree defined; punishment. A murder
which shall be perpetrated by means of poison, lying in wait, imprisonment,

starving, torture, or by any other kind of willful, deliberate and premeditated

killing, or which shall be committed in the perpetration or attempt to perpe-

trate any arson, rape, robbery, burglary or other felony, shall be deemed to be

murder in the first degree and shall be punished with death. All other kinds

of murder shall be deemed murder in the second degree, and shall be punished

with imprisonment cff not less than two nor more than thirty years in the

state prison.

Rev., s. 3631 ; 1893. c. S5 : 1893. o. 281.

30. Punishment for' manslaughter. If any person .shall commit the crime

of manslaughter he shall be punished by imprisonment in the county jail or

state prison for not less than four months nor more than twenty years.

Rev., s. 3632 ; Code. s. 1055 ; 1879. c. 255; R. C, c. :!4. s. 24 ; 4 Heu. VII. c. 13 ; 1816, c. 918.

31. Punishment for second offense of manslaughter. If any person, having

been convicted of the crime of manslaughter and sentenced thereon, shall be

convicted of a second crime of the like nature, he shall be imprisoned in the

state prison not less than five nor more than sixty years; and in every such

case of conviction for such second offense, the prior conviction of the same per-

son and sentence thereon may be shown to the court.

Rev., s. 3633 ; Code, s. 1056 ; R. C. c. 34. s. 25.

32. Killing adversary in duel; aiders and abettors declared accessories. If

any person fight a duel in consequence of a challenge sent or received, and either

of the parties shall be killed, then the survivor, on conviction thereof, sliall

suffer death ; and all their aiders or abettors shall be considered accessories

before the fact.

Rev., 8. 3629 ; Code. ,s. 1013 ; R. C. c. 34. s. 3 : 1802. e. 60S. s. 2.

Note. For the offense of sending, iiocepting or hearius a challeii.sze to figlit a duel, see

.s. 231 of thi,s chapter.

Ai;t. S. Rape and Kixdred Offenses

33. Punishment for rape. Every person who is convicted of ravisliing and

carnally knowing any female of the age of twelve years or more by force and

against her will, or wlio is convicted of unlawfully and carnally knowing and

abusing any female child under the age of twelve years, shall suffer death.

Rev., s. 3637 ; Code. s. 1101 ; R. ('.. o. .34. s. 5 ; 18 EUz.. c-. 7 : 1868-9. o. 167. s. 2 ; 1017. o. 29.

34. Punishment for assault with intent to commit rape. Every person con-

victed of an assault with intent to commit a rape upon the body of any female,

shall be imprisoned in the state's prison not less than one Jior more than fifteen

years.

Rev., s. .".(i.'i.S; Code. s. 1102: ISOS-O. e, 167. s. :'> ; R. C., c. 107. s. 44; 182.3. c. 1229; 1917.

0. I»i2. s. 1.
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35. Emission not necessary to constitute rape and buggery. It shall not be

necessary upon the trial of any indictment for the offenses of rape, carnally know-

ing and abusing any female child under twelve years old, and buggery, to prove

the actual emission of seed in order to constitute the offense, but the offense

shall be completed upon proof of penetration only.

Kev., s. 3639 ; Code, s. 1105 ; 18(J0-1, c. 30 ; 1917. c. 29.

36. Obtaining carnal knowledge of married woman by personating husband.

If any person shall have carnal knowledge of any married woman by fraud in

personating her liusband, he shall be guilty of a felony, and shall be punished

by imprisonment in the state's prison at hard labor for not less tlian ten nor

more than twenty years.

Rev., s. .3624: Code. s. 1103: 1881, c. 89, s. 1.

37. Attempted carnal knowledge of married woman by personating husband.

Every person convicted of an assault upon any married woman, with intent to

have knowledge of her by fraud in personating her husband, shall be punished

by imprisonment in the state's prison at hard labor for not less than five nor

more than fifteen years.

Rev., s. 3625: Code, s. 1104; 1881. c. 89. s. 2.

38. Obtaining carnal knowledge of virtuous girls between twelve and four-

teen years old. If any person shall unlawfully carnally know or abuse any
female child over twelve and under fourteen years old, who has never before

had sexual intercourse with any person, he shall be guilty of a felony and shall

be fined or imprisoned in the state's prison, in the discretion of the court.

Iter., s. .334S: 1895. f. 295: 1917. c. 29.

Art. 9. Assaults

39. Malicious castration. If any persou, of malice aforethought, shall unlaw-

fully castrate any other person, or cut off, maim or disfigure any of the privy

members of any person, with intent to murder, maim, disfigure, disable or

render impotent such person, the person so offending shall suffer imprisonment

in the state's prison for not less than five nor more than sixty years.

Rev., s. 3627: Code. s. 999: R. C. c. 34. s. 4: 1S31. c. 40. s. 1 : 1868-9. c. 167. .s. 6.

40. Castration or other maiming without malice aforethought. If any per-

son shall, on ])urpose and unlawfully, but without niHliee aforethought, cut or

slit the nose, bite or cut oft' the nose, or a lip or an ear, or disable any limb or

member of any other person, or castrate any other person, or cut off, maim or

disfigure any of the privy members of any other person, with intent to kill,

maim, disfigure, disable or render impotent such person, the person so offending

shall be imprisoned in the county jail or state's prison not less than six months
nor more than ten years, and fined, in the discretion of the court.

Rev., s. .3626: Code, s. 1000: R. C. c. .34. s. 47: 17.54, c. .56; 1791. c. .339. ss. 2, 3; 1831,
c. -M). s. 2.

41. Malicious maiming. If ;iny person shall, of malice aforethought, unlaw-

fully cut out or disable the tongue or put out an eye of any other person, with

intent to miirder, maim or disfigure, the person so off'ending, his counselors,
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abettors and aiders, knowing of and privy to the offense, shall, for the first

offense, be punished by imprisonment in the state's prison or county jail not

less than four months nor more than ten years, and be fined, in the discretion

of the court ; and for the second offense shall be imprisoned in the state 's prison

not less than five nor more than sixty years.

Kev.. s. ;',(!.•](>: Code. s. lOSO : U. C. c. :^4. s. 14: 1754. e. 5(i : 1791, c. .339, s. 1: 1S31. c. 12:
22 and 23 Car. II. c. 1 (Coventry Act).

42. Maliciously assaulting in a secret manner. If any person shall in a

secret manner maliciously commit an assault and battery with any deadly

weapon upon another by waylaying or otherwise, with intent to kill such other

person, he shall be guilty of a felony and shall be punished by imprisonment in

jail or in the penitentiary for not less than twelve months nor more than twenty
years, or by a fine not exceeding two thousand dollars, or both, in the discre-

tion of the court.

Rev., s. :{(i21 ; 1SS7. c. 32.

43. Punishment for assault. In all cases of an assault, with or without intent

to kill or injure, the person convicted shall be punished by fine or imprisonment,

or both, at the discretion of the court : Provided, that where no deadly weapon
has been used and no serious damage done, the punishment in assaults, assaults

and batteries, and affrays shall not exceed a fine of fifty dollars or imprisonment

for thirty days ; but this proviso shall not apply to cases of assault with intent

to kill or with intent to commit rape, or to cases of assault or assault and bat-

tery by any man or boy over eighteen years old on any female person.

Rev., s. 3G20 : Code, s. 087 : 1S70-1. c. 43. s. 2 : 1873-4. V. 176, s. G : 1870. c. 92, ss. 2, (5

:

1911, c. 193.

44. Assaulting by pointing gun. If any person shall point any gun or

pistol at any person', either in fun or otherwise, whether such gun or pistol be

loaded or not loaded, he shall be guilty of an assault, and upon conviction of

the same shall be fined, imprisoned, or both, at the discretion of the court.

Rev., s. .3622: 1889. c. 527.

Akt. 10. Hazing

45. Hazing; definition and punishment. It shall be unlawful for any student

in any college or scliool in this state to engage in what is known as hazing,

or to aid or abet any other student in tlie commission of this offense. For the

purposes of this section hazing is defined as follows : "to annoy any student

by playing abusive or ridiculous tricks upon him, to frighten, scold, beat or

harass him, or to subject him to personal indignity." Any violation of this

section shall constitute a misdemeanor.

1913. 0. 169, .ss. 1. 2. :;. 4.

46. Expulsion from school; duty of faculty to expel. Upon conviction of

any student of the off'ense of hazing, or of aiding or abetting in the commission

of this offense, he shall, in addition to any punishment imposed by the court, be

expelled from the college or school he is attending. The faculty or governing

board of any college or school charged with the duty of expulsion of students

for proper cause shall, upon such conviction at once expel the offender, and a

failure to do so shall be a misdemeanor.

1913, c. 169, ss. 5, 6.
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47. Certain persons and schools excepted; copy of article to be posted. This

article shall not apply to females, nor to schools or colleges not keeping board-

ers, nor to schools keeping less than ten stndent boarders. A copy of this

article shall be framed and hung or displayed in every college or school to which

it applies.

1913, c. 16<>. s. :>,.

48. Witnesses in hazing trials; no indictment to be founded on self-crimi-

nating testimony. In all trials for the offense of hazing any student or other

person subpoenaed as a witness in behalf of the state shall be required to testify

if called upon to do so : Provided, however, that no student or other person so

testifying shall be amenable or subject to indictment on account of, or by reason

of, such testimony.

1913. c. 169. s. 8.

Art. 11. KiD]VAPPiNG Ais^D Abductiox

49. Punishment for kidnapping. If any person shall forcibly or fraudu-

lently kidnap any person, he shall be guilty of a felony, and upon conviction

may be punished in the discretion of the court, not exceeding twenty years in

the state's prison.

Rev., s. .36.34: 1901. c. 699. s. 1.

50. Enticing minors out of the state for the purpose of employment. If any
person shall employ and carrj^ beyond the limits of this state any minor, or shall

induce any minor to go beyond the limits of this state, for the purpose of

employment without the consent in writing, duly authenticated, of the parent,

guardian or other person having authority over such minor, he shall be guilty

of a misdemeanor, and on conviction thereof shall be fined not less than five hun-

dred and not more than one thousand dollars for each offense. The fact of the

employment and going out of the state of the minor, or of the going out of the

state by the minor, at the solicitation of the person for the purpose of employ-

ment, shall be prima facie evidence of knowledge that the person employed or

solicited to go beyond the limits of the state is a minor.

Kev., s. 3630 : 1S91. c. 45.

51. Abduction of children. If any one shall abduct or by any means induce

any child luider tlie age of fourteen years, who shall reside with its father,

mother, uncle, aunt, brother or elder sister, or shall reside at a school, or be an

orphan and reside with a guardian, to leave such person or school, he shall be

guilty of a felony, and on conviction shall be fined or imprisoned in the state's

prison for a period not exceeding fifteen years.

Rev., s. 3.3.58; Code, s. 973; 1879, c. 81.

52. Conspiring to abduct children. If any one shall conspire to abduct, or

by any means to induce any child under the age of fourteen years, who shall

reside with any of the persons designated in the preceding section, or shall

reside at school, to leave such persons or the school, he shall be guilty of a

felony, and on conviction shall be punished as prescribed in the preceding sec-
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tion : Provided, that no one who may be a nearer blood relation to the child than

the persons named in the preceding section shall be indicted for either of said

offenses.

. Rev., s. .3359; Code, s. 974; 1879, c. 81, s. 2.

53. Abduction of married women. If any male person shall abduct or elope

with the wife of another, he shall be guilty of a felony, and upon conviction shall

be imprisoned not less than one year nor more than ten years : Provided, that

the woman, since her marriage, has been an innocent and virtuous woman : Pro-

vided further, that no conviction shall be had upon the unsupported testimony

of any such married woman.
Rev., s. 3360; 1903, c. 362.

Akt. 12. Aboetiow ani) Kindeed Offenses

54. Using drugs or instruments to destroy unborn child. If any person shall

willfully administer to any woman, either pregnant or quick with child, or pre-

scribe for any such woman, or advise or procure any such woman to take any
medicine, drug or other substance whatever, or shall use or employ any instru-

ment or other means with intent thereby to destroy such child, unless the same

shall be necessary to preserve the life of the mother, he shall be guilty of a

felony, and shall be imprisoned in the state's prison for not less than one year

nor more than ten years, and be fined at the discretion of the court.

Rev... s. 3618 ; Code, s. 975 ; 1881, c. 351, s. 1.

55. Using drugs or instruments to produce miscarriage or injure pregnant

woman. If any person shall administer to any pregnant woman, or prescribe

for any siich woman, or advise and procure such woman to take any medicine,

drug or anything whatsoever, with intent thereby to procure the miscarriage

of such woman, or to injure or destroy such woman, or shall use any instrument

or application for any of the above purposes, he shall be guilty of a felony, and

shall be imprisoned in the jail or state's prison for not less than one year nor

more than five years and shall be fined, at the discretion of the court.

Rev., s. 3619; Code, s. 976: 1881. e. 3.51, s. 2.

56. Concealing birth of child. If any person shall, by secretly burying or

otherwise disposing of the dead body of a new-born child, endeavor to conceal

the birth of such child, such person shall be guilty of a felony, and punished

by fine or imprisonment, or both, such imprisonment to be in the county jail or

state's prison, at the discretion of the court: Provided, that the imprisonment in

the state 's prison shall in no case exceed a term of ten years : Provided further,

that nothing in this section shall be construed to prevent the mother, who may
be guilty of the homicide of her child, from being prosecuted and punished for

the same according to the principles of the common law. Any person aiding,

counseling or abetting any woman in concealing the birth of her child shall be

guilty of a misdemeanor.

Rev., s. 3623; Code. s. 1004; R. C, c. .34. s. 28; 1818. c. 985; 1883. c. .3!X>: 21 .Tae. I, c. 27.

See 43 Geo. III. e. 58, s. 3 ; 9 Geo. IV, c. 31, s. 14.
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Art. 13. Libel axd S-laxpki:

57. Communicating libelous matter to newspapers. If any person shall state,

deliver or transmit by any means whatever, to the manager, editor, publisher

or reporter of any newspaper or periodical for publication therein any false and

libelous statement concerning any person or corporation, and thereby secure the

publication of the same, he shall be guilty of a misdemeanor.

Rev., s. 36.35: 1901, c. 557, ss. 2, .3.

Note. For punishment of libel by newspaper, see chapter. Libel and Slander.

58. Slandering innocent women. If any person shall attempt, in a wanton
and malicious manner, to destroy the reputation of an innocent woman by
words, written or spoken, which amount to a charge of incontinency, every per-

son so offending shall be guilty of a misdemeanor.

Rev., s. 3640; Code, s. 1113; 1879, c. 156.

59. Slandering banks and trust companies. Any person who shall willfully

and maliciously make, circulate or transmit to another any statement, rumor
or suggestion, written, printed or by word of mouth, which is directly or by
inference derogatory to the financial condition or affects the solvency or financial

standing of any bank, savings bank, banking institution or trust company doing^

business in this state, or who shall counsel, aid, procure or induce another to

start, transmit or circulate any such statement or rumor, shall be guilty of a

misdemeanor, and upon conviction thereof shall be punished by fine or impris-

onment in the discretion of the court.

1915, c. 273.

SUBCHAPTER 5. OFFENSES AGAINST THE HABITATION
AND OTHER BUILDINGS

Art. 14. BrRGL.\RY a^vd Other HorsEiiRniiAKi.xGS

60. First and second degree burglary. There shall be two degrees in the

crime of burglary as defined at the common law. If the crime be committed
in a dwelling-house, or in a room used as a sleeping apartment in any building,

and any person is in the actual occupation of any part of said dwelling-house or

sleeping apartment at the time of the commission of such crime, it shall be

burglary in the first degree. If such crime be committed in a dwelling-hoiise

or sleeping apartment not actually occupied by any one at the time of the com-

mission of the crime, or if it be committed in any house within the curtilage of

a dwelling-house or in any building not a dwelling-house, but in which is a room
used as a sleeping apartment and not actually occupied as such at the time of

the commission of the crime, it shall be burglary in the second degree.

Rev., s. 3.3.31 : ISSi). c. 4.34, s. 1.

61 Punishment for burglary. Any person convicted, according to due course

of law, of the crime of burglary in the first degree shall suffer death, and any
one so convicted of burglary in tlie second degree shall suffer imprisonment in

the state's prison for life, or for a term of years, in the discretion of tlie court.

Rev., s. .3.330; Code, .s. 994; 1,S89, e. 4.34, s. 2; 1870-1, c. 222.
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62. Breaking out of dwelling-house burglary. If any person shall enter the

dwelling-house of another with intent to commit any felony or other infamous

crime therein, or being in such dwelling-house, shall commit any felony or other

infamous crime therein, and shall, in either case, break out of such dwelling-

house in the night time, such person shall be guilty of burglary.

Rev., s. .33.32 ; Code. s. 99.5 ; R. C, c. 34, s. S ; 12 Aime, c. 7. s. 3. See 7 aiirt S Geo. IV,

c. 29. s. 11 : 24 and 25 Vict., e. 96, s. 51.

63. Breaking into or entering houses otherwise than burglariously. If any

l^erson, witli intent to commit a felony or other infamous crime therein, shall

break or enter either the dwelling-house of another otherwise than by a burgla-

rious breaking; or any storehouse, shop, warehouse banking-house, counting-

house or other building where any merchandise, chattel, money, valuable security

or other personal property shall be ; or any uninhabited house he shall be guilty

of a felony, and shall be imprisoned in the state's prison or couilty jail not less

than four months nor more than ten years.

Rev., .s. 3333 : Code. s. 996 ; 1874-5, c. 166 ; 1879, c. 323.

64. Preparation to commit burglary or other house-breakings. If any per-

son shall be found armed with any dangerous or offensive weapon, with the intent

to break or enter a dwelling, or other building whatsoever, and to commit a

felony or other infamous crime therein; or shall be found having in his pos-

session, without lawful excuse, any pick-lock, key, bit or other implement of

hoiise-breaking ; or shall be found in any such building, with intent to commit

a felony or other infamous crime therein, such person shall be guilty of a felony

and punished by fine or imprisonment in the state's prison, or both, in the discre-

tion of the court.

Rev., s. 3334 : Code. s. 997 ; 1907, c. 822. See 24 and 25 Vict., c. 96, s. 58.

65. Breaking into or entering railroad cars. If any person shall, with intent

to commit larceny or other felony, break any seal upon a railroad car containing

any goods, wares, freight or other thing of value, or shall unlawfully and will-

fully break or enter into any railroad car containing any goods, wares, freight

or other thing of value, such person shall upon conviction be punished by con-

finement in the penitentiary in the discretion of the court for a term not exceed-

ing five years. Any person found unlawfully in such car shall be presumed to

have entered in violation of this section.

1907. c. 468.

Art. 15. Arsox asd Other Burnings

66. Punishment for arson. Any person convicted according to due course of

law of the crime of arson shall suffer death.

Rev., s. 3.335 : Code, s. 985 ; R. C. c. .34. s. 2 : 1870-1, c. 222.

67. Burning of certain public and other corporate buildings. If any person

shall willfully and malicioiisly burn the statehouse, or any of the public offices

of the state, or any courthouse, jail, arsenal, clerk's office, register's office, or any

house belonging to any county or incorporated town in the state, or to any incor-

porated company whatever, in which are kept the archives, documents, or public
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papers of such county, town or corporation, he shall, on conviction, be imprisoned

in the state's prison for not less than five nor more than ten years.

Rev., s. 3344 : Code. s. 985, subsec. 3 : R. C, c. 34, s. 7 ; 1830, c. 41, s. 1 : 1868-9, c. 167. s. 5.

68. Setting fire to schoolhouse. If any person shall willfully set fire to any

schoolhouse, or procure the same to be done, he shall be guilty of a misdemeanor,

and upon conviction shall be punished by imprisonment in the state's prison

or the county jail, and may also be fined, in the discretion of the court.

Rev., s. 3345: 1901. c. 4. s. 28.

69. Burning or attempting to burn certain bridges and buildings. If any
person, with intent to destroy the same, shall willfully and maliciously set

fire to and burn any public bridge, or private toll bridge, or the bridge of any
incorporated comfJany, or any fire-engine house, or any house belonging to any
county or incorporated town, used for public purposes other than the keeping of

archives, documents and public papers, or any house belonging to an incor-

porated company and used in the business of such company ; or if any person

shall willfully and maliciously attempt to burn any of siich houses or bridges,

or any of the houses or buildings mentioned in this article, the person offending

shall be guilty of a felony and shall be punished by imprisonment in the state's

prison or eovinty jail, for not less than four months nor more than ten years.

Rev., s. 3337 : Code. s. 985, subsec. 4 : R. C, c. 34, s. 30 ; 1825. c. 1278.

70. Setting fire to churches and certain other buildings. If any person shall

wantonly and willfully set fire to any church, chapel or meeting-house, or to any

stable, coach house, outhouse, warehouse, office, shop, mill, barn or granary, or

to any building or erection used in carrying on any trade or manufacture, or any
branch thereof, whether the same or any of them respectively shall then be in

the possession of the offender, or in the possession of any other person, he shall

be guilty of a felony, and shall be imprisoned in the state's prison for not less

than two nor more than forty years.

Rev., s. 3338; 1885, c. 66; 1903. c. 665. s. 2: 1874-5. c. 228; Code, s. 985, subsec. 6. See
7 and 8 Geo. TV. c. 30. s. 2.

71. Burning of boats and barges. If any person, with the intent to destroy

the same, shall willfully and maliciously, or for a fraudulent purpose, set fire to

and burn any boat, barge or float, whether he be the owner thereof or not, he shall

be guilty of a felony and shall be punished by imprisonment in the state 's prison

for not less than four months nor more than ten years, or fined in the discretion

of the court.

1909, 0. 854.

72. Burning of gin-houses, tobacco houses and stables. Every person con-

victed of the Avillful burning of any gin-house or tobacco house, or any part

thereof, or, in the night time, of any stable containing a horse or a m^^le, or

cattle, shall be imprisoned in the state's prison not less than two nor more than

ten years.

Rev., s. 3341 ; 1863, c. 17 ; 1868-9. c. 167. s. 5 ; 1903, c. 665, s. t : Code, s. 985, subsec. 2.

73. Fraudulently setting fire to dwelling-houses. If any person, being the

occupant of any building used as a dwelling-house, whether such person be the
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owner thereof or not, or, being the owner of any building designed or intended

as a dwelling-house, shall willfully and wantonly or for a fraudulent purpose

set fire to such building, he shall be guilty of a felony, and shall be punished by
imprisonment in the state's prison or county jail, and may also be fined, in the

discretion of the court.

Rev., s. 3340; Code, s. !)S5 : 1!)03. e. 665, s. 3: 1909. c. 862.

74. Attempting to burn dwelling-houses and certain other buildings. If any
person shall willfully attempt to burn any dwelling-house, uninhabited house,

barn, stable or outhouse, or any mill, manufacturing house, cotton gin, tobacco

barn, granary or turpentine distillery, the property of another, he shall be

guilty of a felony, and shall be punished by imprisonment in the state's prison

or county jail, and may also be fined, in the discretion of th^ court.

Ttev.. s. 3.336; Code. s. 985. subsec. 7: 1876-7, c. 13.

75. Failure of owner of property to comply with orders of public authorities.

If the owner or occupant of any building or premises shall fail to comply with

the orders of the chief of the fire department, or of the insurance commis-

sioner, he shall be guilty of a misdemeanor, and shall be fined not less than ten

nor more than fifty dollars for each day's neglect.

Rev., s. 3.343; 1899. c. 58. s. 4.

76. Failure of officers to investigate incendiary tires. If any town or city

officer shall fail, neglect or refuse to comply with any of the requirements of

the law in regard to the investigation of incendiary fires, he shall be guilty of

a misdemeanor and may be fined not less than twenty-five nor more than two

lumdred dollars.

Rev., s. 3342; 1899. c. 58, s. 5.

SUBCHAPTER 6. OFFENSES AGAINST PROPERTY

Art. 16. Larcexy

77. Distinction between grand and petit larceny abolished. All distinctions

between j^etit and grand larceny, where the same has had the benefit of clergy,

are abolished; and the offense of felonious stealing, where no other punishment

shall be specifically prescribed therefor by statute, shall be punished as petit

larceny is : Provided, that in cases of much aggravation, or of hardened otfenders,

the court may, in its discretion, sentence the offender to the state's prison for

a period not exceeding ten years.

Rev., s. 3.500; Code. s. 1075; R. C, c. 84, s. 26.

78. Receiving stolen goods. If any person shall receive any chattel, prop-

erty, money, valuable security or other thing whatsoever, the Stealing or taking

whereof amounts to larceny or a felony, either at common law or by virtue of

any statute made or hereafter to be made, such person knowing the same to have

been feloniously stolen or taken, he shall be guilty of a misdemeanor, and may
be indicted and convicted, whether the felon stealing and taking such chattels,

property, money, valuable security or other thing, shall or shall not have

been previously convicted, or shall or shall not be amenable to justice; and any
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such receiver may be dealt with, indicted, tried and punished in any county in

which he shall have, or shall have had, any such property in his possession, or

in any county in which the thief m'ay be tried, in the same manner as such

receiver may be dealt with, indicted, tried and punished in the county where he

actually received such chattel, money, security, or other thing; and such receiver

shall be punished as one convicted of larceny.

Rev., s. 8507 : Code, s. 1074 : R. C, c. 34, s. 56 ; 1797, c. 485, s. 2.

79. Larceny of property, or the receiving of stolen goods, not exceeding

twenty dollars in value. The larceny of property, or the receiving of stolen

goods knowing them to be stolen, of the value of not more than twenty dollars, is

hereby declared a misdemeanor, and the punishment therefor shall be in the

discretion of the court. If the larceny is from the person, or from the dwelling

])y breaking and entering, this section shall have no application : Provided, that

this section shall not apply to horse stealing. In all cases of doubt the .jury shall,

in the verdict, fix the value of the property stolen.

Re\-., s. .3506: 1S95. c. 285; 1913. c. 118. s. 1.

80. Jurisdiction of the superior courts in cases of larceny and receiving stolen

goods. The superior courts shall have exclusive jurisdiction of the trial of all

cases of the larceny of property, or tlie receiving of stolen goods knowing them
to be stolen, of the value of more than twenty dollars.

1913. C-. 118. s. 2.

81. Larceny by servants and other employees. If any servant or other em-

ployee, to whom any money, goods or other chattels, or any of the articles,

securities or choses in action mentioned in the following section, by his master

shall be delivered safely to be kept to the use of his master, shall withdraw
himself from his master and go away with siTch money, goods or other chattels,

or any of the articles, securities or choses in action mentioned as aforesaid, or any
part thereof, with intent to steal the same and defraud his master thereof, con-

trary to the trust and confidence in him reposed by his said master ; or if any
servant, being in the service of his master, without the assent of his master, shall

embezzle such money, goods or other chattels, or any of the articles, securities

or choses in action mentioned as aforesaid, or any part thereof, or otherwise

convert the same to his own use, with like purpose to steal them, or to defraud

his master thereof, the servant so offending shall be fined or imprisoned in the

state prison or county jail not less than four months nor more than ten years, at

the discretion of the court : Provided, that nothing contained in this section shall

extend to apprentices or servants within the age of sixteen years.

Rev., s. 3499; Code. s. 10G5 : R. C. c. 34. s. IS; 21 Hen. VIII, c. 7, ss. 1, 2. See .39

<ieo. III. c. 85 : 7 and S Gen. IV. c: 29. s. 47 : 24 and 25 Vict., c. 96, s. 68.

82. Larceny of choses in action. If any person shall feloniously steal, take

and carry away, or take by robbery, any bank-note, check or other order for the

payment of money issued by or drawai on any bank or other society or corpo-

ration within this state or within any of the United States, or any treasury war-

rant, debenture, certificate of stock or other public security, or certificate of

stock in any corporation, or any order, bill of exchange, bond, promissory note

or other obligation, either for the payment of money or for the delivery of specific
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articles, being the property of any other person, or of any corporation (not-

withstanding any of the said particulars may be termed in la\y a chose in action)

,

such felonious stealing, taking and carrying away, or taking by robbery, shall be

a felony of the same nature and degree and in the same manner as it would
have been if the offender had feloniously stolen, or taken by robbery, money,

goods or property of any value, and the offender for every such off'ense shall

suffer the same punishment and be subject to the same pains, penalties and dis-

abilities as he should or might have suffered if he had feloniously stolen or taken

by robbery money, goods or other property of value.

Rev., s. 3498; Code, s. 1064; R. C, c. 34. s. 20; 1811, c. 814, s. 1.

Note. For the larceny of sas. electricity and steam, see s. 150 of this chapter.

83. Larceny, mutilation, or destruction of public records and papers. If any
person shall steal, or for any fraudulent purpose shall take from its place of

deposit for the time being, or from any person having the lawful custody thereof,

or shall unlawfully and maliciously obliterate, injure or destroy any record, writ,

return, panel, process, interrogatory, deposition, affidavit, rule, order or warrant
of attorney or any original document Avhatsoever, of or belonging to any court of

record, or relating to any matter civil or criminal, begun, pending or terminated

in any such court, or any bill, answer, interrogatory, deposition, affidavit, order or

decree or any original document whatsoever, of or belonging to any court or relat-

ing to any cause or matter begun, pending or terminated in any such court, every

such offender shall be guilty of a misdemeanor ; and in any indictment for such

offense it shall not be necessary to allege that the article, in respect to which the

offense is committed, is the property of any person or that the same is of any value.

If any person shall steal or for any fra\;dn.lent purpose shall take from the regis-

ter 's office, or from any person having the lawful custody thereof, or shall unlaw-

fully and willfully obliterate, injure or destroy any book wherein deeds or other

instruments of writing are registered, or any other book of registration or

record required to be kept by the register of deeds, or shall unlawfully destroy,

obliterate, deface or remove any records of proceedings of the board of county

commissioners, or unlawfully and fraudulently abstract any record, receipt, order

or voucher or other paper-writing required to be kept the clerk of the board of

commissioners of any county, he shall be guilty of a misdemeanor.

Rev., s. 3508; Code. s. 1071 ; R. C. c. .34. s. 31 ; 8 Hen. VI. e. 12, s. 3: 1881. c. 17.

84. Larceny, concealment or destruction of wills. If any person, either dur-

ing the life of the testator or after his death, shall steal or, for any fraudulent

purpose, shall destroy or conceal any will, codicil or other testamentary instru-

ment, he shall be guilty of a misdemeanor.

Rev., s. .3510; Code. s. 1072; R. C, c. 34. s. 32.

85. Larceny of ungathered crops. If any person shall steal or feloniously

take and carry away any maize, corn, wheat, rice or other grain, or any cotton,

tobacco, potatoes, peanuts, pulse, fruit, vegetable or other product cultivated

for food or market, growing, standing or remaining ungathered in any field or

ground, he shall be guilty of larceny, and shall be punished accordingly.

Rev., s. 3503; Code. s. 1069; 1811. e. 816; R. C. c. 34. s. 21; 1868-9, c. 2.51.

86. Larceny of ginseng. If any person shall take and carry away, or shall

aid in taking or carrying away, any ginseng growing upon the lands of another

11.36
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person, with intent to steal the same, he shall be guilty of a felony, and shall be

imprisoned not less than two years nor more than five years, in the discretion

of the court : Provided, that such ginseng, at the time the same is taken shall be

in beds and the land upon which such beds are located shall be surrounded by
a lawful fence.

Kev., s. 3502 ; 1905, c. 211.

Note. For digging ginseng, see s. 327 of this cliapter.

87. Larceny of wood and other property from land. If any person, not being

the present owner or bona tide claimant thereof, sliall willfully and unlawfully

enter upon the lands of another and carry off or be engaged in carrying off

any wood or other kind of property whatsoever, growing or being thereon, the

same being the property of the owner of the premises, or under his control,

keeping or care, such person shall, if the act be done with felonious intent, be

guilty of larceny, and punished as for that offense ; and if not done with such

intent, he shall be guilty of a misdemeanor.

Rev., s. 3511 ; Code, s. 1070 ; 1866, c. 60.

88. Larceny of horses and mules. If any person shall steal any horse, mare,

gelding or mide, he shall suffer imprisonment at hard labor for not less than one

nor more than twenty years, at the discretion of the court. A count under this

section may be joined in a bill of indictment with a count under the section that

immediately follows.

Iter., s. 3.505: Code. s. 1066: 1868, c. .37, s. 1: 1879, c. 234, s. 2: 1866-7, c. 62; 1917, c. 126,

89. Taking horses or mules for temporary purposes. If any person shall

unlawfully take and carry away any horse, gelding, mare or mule, the property

of another peson, secretly and against the will of the owner of such property,

with intent to deprive the owner of the special or temporary use of the same,

or with the intent to use such property for a special or temporary purpose, the

person so offending shall be guilty of a misdemeanor, and shall be fined or

imprisoned, or both fined and imprisoned, in the discretion of the court.

Rev., s. 3509: Code, s. 1007: 1879, c. 234, s. 1: 1913, c. 11.

90. Taking of automobiles and electric vehicles for temporary purpose. If

any person shall unlawfully take and carry away any automobile or electrical

vehicle of any nature, kind or description whatsoever, the property of another

person, secretly and against the will of the owner of such property, with intent

to deprive the owner of the special or temporary use of the same, or with the

intent to use such property for a special or temporary purpose, the person so

offending shall be guilty of larceny, and shall be punished by imprisonment in

the state's prison or county jail not less than four months nor more than ten

years, in the discretion of the court : Provided, that this section shall not be con-

strued to repeal any other section of this article.

1907, c. 126. s. 1,

91. Larceny of dogs. If any person shall feloniously take, steal and carry

away any dog listed for taxation on which there is paid an annual tax of one

dollar, he shall be guilty of larceny.

Rev., s. 3501 ; Code, s. 2502 ; 1881, c. 302.
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92. Pursuing or injuring livestock with intent to steal. If any person shall

pursue, kill or wound any horse, mule, ass, jennet, cattle, hog, sheep or goat, the

property of another, with the intent unlawfully and feloniously to convert the

same to his own use, he shall be guilty of a felony, and shall be punishable, in

all respects, as if convicted of larceny, though such animal may not have come
into the actual possession of the person so offending.

Uev., s. :\r,(H : Code. s. 1068 ; 1806, c. 57.

93. Local: Killing unmarked livestock with felonious intent. If any per-

son not being the owner of any unmarked neat cattle, sheep or hogs, shall kill

any unmarked neat cattle, sheep or hogs in the range, such person shall, if the

act be done with felonious intent, be guilty of larceny and punished as for that

offense, and if not done with such intent shall be guilty of a misdemeanor : Pro-

vided, that this section sliall apply oidy to the counties of Haywood, Hyde and

Tyrrell.

Rt>v.. s. 3.S16: 1891. c. 258; 1895. c. 8: 1909. e. 597.

Akt. 17. Train Robbery

94. Train robbery. If any person shall enter upon any locomotive engine

or car on any railroad in this state, and by threats, the exhibition of deadly

weapons or the discharge of any pistol or gun, in or near any s\ich engine or

car, shall induce or compel any person on such engine or car to submit and

deliver up, or allow to be taken therefrom, or from him anything of value, he

sliall be guilty of train robbery, and on conviction thereof, shall be punished by

imprisonment in the state's prison for not less than ten years nor more than

twenty years.

Rev., 8. 3765: 1S95. c. 204, s. 2.

95. Attempted train robbery. If any person shall stop, or cause to be stopped,

or impede, or cause to be impeded, or conspire with others for that purpose, any

locomotive engine or car on any railroad in this state, by intimidation of those in

charge thereof or by force, threats or otherwise, for the purpose of taking there-

from or causing to be delivered up to such person so forcing, threatening or

intimidating, anything of vahie, to be appropriated to his own use, he shall be

guilty of attempting train robbery, and, on conviction thereof, shall be punished

by confinement in the state's prison for not less than two years nor more than

twenty years.

Rev., s. .3766: 1895. c. 204. s. 1.

Art. 18. Embezzlement

96. Embezzlement of property received by virtue of office or employment. If

any person exercising a public trust or holding a public office, or any guardian,

administrator or executor, or any officer or agent of a corporation, or any agent,

consignee, clerk or servant (except apprentices and other persons under the age

of sixteen years) of any person, shall embezzle or fraudulently or knowingly

and willfully misapply or convert to his own use, or shall take, make way with

or secrete, with intent to embezzle or fraudulently or knowingly and willfully

misapply or convert to his own use any money, goods or other chattels, bank note,

check or order for the payment of money issued by or drawn on any bank or



i)(i CRIMES AND PUNISHMENTS—Art. 18 Ch. SI

other corporation, or any treasury warrant, treasury note, bond or obligation for

the payment of money issued by the United States or by any state, or any other

valuable security whatsoever belonging to any other person or corporation,

which shall have come into his possession or under his care, he shall be guilty of

a felony, and shall be punished as in cases of larceny.

Rev., s. 3406 ; Code. s. 1014 ; 1889, c. 226 ; 1891, c. 188 ; 1897, c. .31 : 1871-2. f. 145, .s. 2 :

21 Hen. VII. o. 7. See .39 Geo. Ill, o. 8.5; 7 aud 8 Geo. IV. e. 89, s. 47: 24 and 25 Vict.,

c. 96. s. 68.

97. Embezzlement of state property by public officers and employees. U
any officer, agent or employee of the state, or other person having or holding in

trust for the same any bonds issued by the state, or any security, or other prop-

erty and effects of the same, shall embezzle or knowingly and willfully misapply

or convert the same to his own use, or otherwise willfully or corruptly abuse such

trust, such offender and all persons aiding and abetting, or otherwise assisting

therein, shall be guilty of a felony, and shall be fined not less than ten thousand

dollars, or imprisoned in the state's prison not less than twenty years, or both,

at the discretion of the court.

Rev., s. 3407 : Code. s. 1015; 1874-5. c. 52.

98. Embezzlement of funds by public officers and trustees. H any officer,

agent, or employee or any city, county or incorporated town, or of any penal,

charitable, religious or educational institution ; or if any person having or hold-

ing any moneys or property in trust for any city, comity, incorporated town,

penal, charitable, religious or educational institution, shall embezzle or otherwise

willfully and corruptly use or misapply the same for any purpose other than

that for which such moneys or property is held, such person shall be guilty of

a felony, and shall be fined and imprisoned in the state's prison in the discretion

of the court. If any clerk of the superior court or any sheriff, treasurer, register

of deeds or other public officer of any county or town of the state shall embezzle or

wrongfully convert to his own use, or corruptly use, or shall misapply for any
purpose other than that for which the same are held, or shall fail to pay over and
deliver to the proper jjersous entitled to receive the same when lawfully required

so to do, any moneys, funds, securities or other property which such officer shall

have received by virtue or color of his office in trust for any person or corpora-

tion, such officer shall be guilty of a felony. The provisions of this section shall

apply to all persons who shall go out of office and fail or neglect to account to or

deliver over to their successors in office or other persons lawfully entitled to

receive the same all such moneys, funds and securities or property aforesaid

The punishment shall be imprisonment in the state's prison or county jail, or fine

in the discretion of the court.

Rev., s. 3408 ; Code, s. 1016 : 1S91. c. 241 ; 1876-7, C. 47.

99. Embezzlement by treasurers of charitable and religious organizations. If

any treasurer or other financial officer of any benevolent or religious institution,

society or congregation shall lend any of the moneys coming into his hands to

any other person or association without the consent of the institution, associa-

tion or congregation to whom such moneys belong ; or, if he shall fail to account

for such moneys when called on, he shall be guilty of a misdemeanor, and shall be

punished by fine or imprisonment, or both, in the discretion of the court.

Rev., s. .3409; Code, s. 1017; 1879, c. 105.
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100. Embezzlement by officers of railroad companies. If any president, secre-

tary, treasurer, director, engineer, agent or other officer of any railroad com-

pany shall embezzle any moneys, bonds or other valuable funds or securities,

with which such president, secretary, treasurer, director, engineer, agent or other

officer shall be charged by virtue of his office or agency, or shall in any way,

directly or indirectly, apply or appropriate the same for the use or benefit of

himself or any other person, state or corporation, other than the company of

which he is president, secretary, treasurer, director, engineer, agent or other

officer, for every such offense the person so offending shall be guilty of a felony,

and on conviction in the superior or criminal court of any county through which

the railroad of such company shall pass, shall be imprisoned in the state's prison

not less than three nor more than ten years, and fined not less than one thousand

nor more than ten thousand dollars.

Rev., s. .3403 : Code, s. 1018 : 1870-1. c. 103, s. 1.

101. Conspiring with officers of railroad companies to embezzle. If any per-

son shall agree, combine, collude or conspire with the president, secretary, treas-

urer, director, engineer or agent of any railroad company to commit any offense

specified in the preceding section, such person so offending shall be guilty of a

felony, and on conviction in the superior or criminal court of a county through

which the railroad of any company against which such offense may be perpe-

trated passes, shall be imprisoned in the state 's prison for not less than three nor

more than ten years, and fined not less than one thousand nor more than ten

thousand dollars.

Utn-.. s. .3404; Code. s. 1019: 1870-1. c. 103, s. 2.

102. Embezzlement by insurance agents and brokers. If any insurance

agent or broker who acts in negotiating a contract of insurance by an insurance

company, association or fraternal order or society, lawfully doing business in

this state embezzles or fraudulently converts to his own use, or, with intent to

use or embezzle, takes, secretes or otherwise disposes of, or fraudulently with-

holds, appropriates, lends, invests or otherwise uses or applies any money or

substitute for money received by him as such agent or broker, contrary to the

instructions or without the consent of the company for or on account of which the

same was received by him, he shall be deemed guilty of larceny.

Rev., s. 3489 ; 1889, c. 54. s. 103 ; 1911. c. 196, s. S.

103. Embezzlement by surviving partner. If any surviving partner shall

willfully and intentionally convert any of the property, money or effects belong-

ing to the partnership to his own use, and refuse to account for the same on

settlement, he shall be guilty of a felony, and upon conviction shall be punished

by fine or impi'isonment in' the state's prison in the discretion of the court.

Ue^-., s. 340.^> ; 1901, c. 040, s. 9.

104. Embezzlement by tax officers. If any officer appropriates to his own
use the state, county, school, city or town taxes, he shall be guilty of embezzle-

ment, and may be punished by confinement in the state's prison not exceeding

five years, at the discretion of the court.

Rev., s. .3410: Code. s. 3705: 1883, c. 1.36, s. 49.
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Aet. 19. False Pp.etenses and Cheats

105. Obtaining property by false tokens and other false pretenses. If any
person shall knowingly and designedly, by means of any forged or counterfeited

paper, in writing or in print, or by any false token, or other false pretense what-

soever, obtain from any person or cori^oration within the state any money, goods,

property or otlier thing of value, or any bank-note, check or order for the pay-

ment of money, issued by, or drawn on, any bank or other society or corporation

within this state or any of the United States, or any treasury warrant, debenture,

certificate of stock or public security, or any order, bill of exchange, bond, prom-
issory note or other obligation, either for the payment of money or for the

delivery of specific articles, with intent to cheat or defraud any person or corpo-

ration of the same, such person shall be guilty of a felony, and shall be impris-

oned in the state's prison not less than four months nor more than ten years, or

fined, in the discretion of the court': Provided, that if, on the trial of any one

indicted for such crime, it shall be proved that he obtained the property in such

manner as to amount to larceny, he shall not, by reason thereof, be entitled to be

acquitted of the felony ; and no person tried for such felony shall be liable to be

afterwards prosecuted for larceny upon the same facts : Provided further, that it

shall be sufficient in any indictment for obtaining or attempting to obtain any
such property by false pretenses to allege that the party accused did the act

with intent to defraud, without alleging an intent to defraud any particular

person, and without alleging any ownership of the chattel, money or valuable

security; and, on the trial of any such indictment, it shall not be necessary to

prove an intent to defraud any particular person, but it shall be sufficient to

prove that the party accused did the act charged with an intent to defraud.

Rev., s. .3432; Code, .s. 10i>.5 : R. C. c. 34, s. 67; 1811, c. 814, s. 2 : 24 and 25 Vic, c. 96,

s. 88 ; .33 Hen. VII I. e. 1, ss. 1. 2 ; .30 Geo. II, c. 24, s. 1. See 52 Geo. Ill, c. 64, s. 1 ; 7 and
8 Geo. IV, c. 29, s. 53.

106. Obtaining signatures or property by false pretenses. If any person,

with intent to defraud or cheat another, shall designedly, by color of any false

token or writing, or by any other false i^retense, obtain the signature of any
person to any written instrument, the false making of which would be punishable

as forgery, or obtain from any person any money, goods, wares, merchandise or

other property or valuable thing whatsoever, he shall be punishable by fine of not

less than one hundred dollars nor more than one thousand dollars, or by impris-

oimient in the state's prison for a term of not less than one year nor more than

five years, or both, at the discretion of the court.

Uev.. s. .3433; Code. s. 1026; 1871-2, c. 92.

107. Obtaining property by false representation of pedigree of animals. If

any person shall, with intent to defraud or cheat, knowingly represent any ani-

mal for breeding purposes as being of greater degree of any particular strain of

blood than such animal actually possesses, and by such representation obtain

from any other person money or other thing of value, he shall be guilty of a

misdemeanor, and upon conviction thereof shall for each offense be punished by

a fine of not less than sixty dollars nor more than three hundred dollars, or by
imprisonment for a term not exceeding six months.

Rev., s. 3307 ; 1891, c. 94, s. 2.
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108. Obtaining certificate of registration of animals by false representation.

If any preson shall, by any false representation or pretense, with intent to

defraud or cheat, obtain from any club, association, society or company for the

improvement of the breed of cattle, horses, sheep, swine, fowls or other domestic

animals or birds, a certificate of registration of any animal in the herd register of

any such association, society or company, or a transfer of any such registration,

upon conviction thereof he shall be punished by imprisonment for a term not

exceeding three months or a fine not exceeding one hundred dollars, or by both

such fine and imprisonment.

Rev., s. .3.308 ; 1891, c. 94, s. 1.

109. Obtaining advances under promise to work and pay for same. If any
person, with intent to cheat or defraud another, shall obtain any advances in

money, provisions, goods, wares or merchandise of any description from any
other person or corporation upon and by color of any promise or agreement that

the person making the same will begin any work or labor of any description for

such person or corporation from whom the advances are obtained, and the person

making the promise or agreement shall willfully fail withoiit a lawful excuse,

to commence or complete such work according to contract, lie shall be guilty of

a misdemeanor, and upon conviction shall be fined not exceeding fifty dollars or

imprisoned not exceeding thirty days. Evidence of such promise or agreement

to work, the obtaining of such advances thereon and the failure to comply with

such promise or agreement shall be presumptive evidence of the intent to cheat

and defraud at the time of obtaining the advances and making the promise or

agreement, subject to be rebutted by other testimony which may be introduced

by the defendant.

Rev., s. .3431 ; 1889, c. 444; 1891. c. 106; im5. c. 411.

110. Obtaining advances under written promise to pay therefor out of desig-

nated property. If any person shall obtain any advances in money, provisions,

goods, wares or merchandise of any description from any otlier person oi- corpo-

ration, upon any written representation that the person making the same is the

owner of any article of produce, or of any other specific chattel or perS')nal i)rop-

erty, which property, or the proceeds of which the owner in sucli representation

thereby agrees to apply to the discharge of the debt so created and the owner

shall fail to apply such produce or other property, or the proceeds thereof, in

accordance with such agreement, or shall dispose of the same in any other manner
than is so agreed upon by the parties to the transaction, the person so offending

shall be guilty of a misdemeanor, whether he shall or shall not have been the

owner of any such property at the time such representation was made.

Rev., s. .3434; Code, s. 1027: 1879. cc. 185. 186; 190.5, c. 104.

111. Obtaining property in return for worthless check, draft or order. Every"

person who, with intent to cheat and defraud another, shall obtain money, credit,

goods, wares or any other thing of value by means of a check, draft or order of

any kind upon any bank, person, firm or corporation, not indebted to the drawer,

or where he has not provided for the payment or acceptance of the same, and

the same be not paid upon presentation, shall be guilty of a misdemeanor, and

upon conviction shall be fined or imprisoned, or lioth, at the discretion of tlie
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court. The giving' of the aforesaid worthless check, draft, or order shall be

prima facie evidence of an intent to cheat and defraiid.

1007, c. 975 ; 1909, c. 647.

112. Obtaining entertainment at hotels and boarding-houses without paying

therefor. Any person who obtains any lodging, food or accommodation at an

inn, boarding-house or lodging-house without paying therefor, with intent to

defraud the proprietor or manager thereof, or who obtains credit at an inn,

boarding-house or lodging-house by the use of any false pretense, or who, after

obtaining credit or accommodation at an inn, boarding-liouse or lodging-house,

absconds and surreptiously removes his baggage therefrom without paying for

his food, accommodation or lodging, shall be guilty of a misdemeanor, and shall

upon conviction be fined or imprisoned at the discretion of the court.

1907. e. Sl().

113. Obtaining wearing apparel on approval. If any person, with intent to

cheat and defraud, shall solicit and obtain from any merchant any article of

wearing apparel on approval, and shall thereafter, upon demand, refuse or fail

to return the same to such merchant in an unused and undamaged condition, or

to pay for the same, such person so offending shall be guilty of a misdemeanor.

Evidence that a person has solicited a merchant to deliver to him any article of

wearing apparel for examination or approval and has obtained the same upon
such solicitation, and thereafter, upon demand, has refused or failed to return

the same to sucli merchant in an unused and undamaged condition, or to pay for

the same, shall constitute prima facie evidence of the intent of such person to

cheat and defraud, within the meaning of this section.

1911. c. 1S.5.

Aet. 20. Frauds

114. Fraudulent disposal of mortgaged property. If any person, after exe-

cuting a chattel mortgage, deed of trust or other lien for a lawful purpose, shall

make any disposition of any personal property embraced in such mortgage, deed

of trust or lien, with intent to hinder, delay or defeat the rights of any person to

whom or for whose benefit such deed was made, every person so offending and
every person with a knowledge of the lien buying the propert\' embraced in any
such deed or lien, and every person assisting, aiding or abetting the unlawful

disposition of such property, with intent to hinder, delay or defeat the rights

of any person to whom or for whose benefit any such deed or lien was made,
shall be guilty of a misdemeanor, and shall be punished by fine or imprisonment,

or both, in the discretion of the court. In all indictments for violations of the

provisions of this section, it shall not be necessary to allege or prove the person

to whom any sale or disposition of the property was made, but proof of the pos-

session of the property embraced in such chattel mortgage, deed of trust or lien,

by the grantor thereof, after the execution of said chattel mortgage, deed of trust,

or lien, and while it is in force, and further proof of the fact that the sheriff or

other officer charged with the execution of process cannot after due diligence

find such property under process directed to him for its seizure, for the satis-

faction of such chattel mortgage, deed of trust or lien, or that the mortgagee

demanded the possession thereof of the mortgagor for the purpose of sale to
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foreclose said mortgage, deed of trust or lien, after the right to such foreclosure

had accrued, and that the mortgagor failed to produce, deliver or surrender the

same to the mortgagee for that purpose, shall be prima facie proof of the fact

of a disposition or sale of such property, by the grantor, with the intent to

hinder, delay or defeat the rights of the person to whom said chattel mortgage,

deed of trust or lien was made.

Rev., s. 34.3.5; Code, s. 1089; 1887, c. 14; 1873-4, c. 31; 1874-.5. c. 21.5; 1883, c. 61.

115. Secreting property to hinder enforcement of lien. Any person remov-

ing, exchanging or secreting any personal property on which a lien exists, with

intent to prevent or hinder the enforcement of the lien, shall be guilty of a mis-

demeanor.

Rev., s. 3436; 1887, c. 14.

116. Fraudulent entry of horses at fairs. If any person shall knowingly

enter or cause to be entered in competition for any purse, prize, premium, stake

or sweepstake offered or given by any agricultural or other society, association

or person in this state, any horse, mare, gelding, colt or filly under an assumed

name or out of its proper class, he shall be punished by a fine of not less than

one hundred nor more than one thousand dollars, or by imprisonment in the

state's prison for not less than one nor more than five years, or by both fine and
imprisonment, at the discretion of the court.

Rev., s, 3429; 1893. c. 387.

117. Fraudulent and deceptive advertising. It shall be unlawful for any

person, firm, corporation or association, with intent to sell or in anywise to

dispose of merchandise, securities, service or any other thing offered by such

person, firm, corporation or association, directlj^ or indirectly, to the public for

sale or distribution, or with intent to increase the consumption thereof, or to

induce the public in any manner to enter into any obligation relating thereto,

or to acquire title thereto, or an interest therein, to make public, disseminate,

circulate or place before the public or cause directly or indirectly to be made,

published, disseminated, circulated or placed before the public in this state, in

a newspaper or other publication, or in the form of a book, notice, handbill,

poster, bill circular, pamphlet or letter, or in any other way, an advertise-

ment of any sort regarding merchandise, securities, service or any other thing so

offered to the public, which advertisement contains any assertion, representation

or statement of fact which is untrue, deceptive or misleading : Provided that such

advertising shall be done willfully and with intent to mislead. Any person who
shall violate the provisions of this section shall be guilty of a misdemeanor, and

upon conviction shall be fined not exceeding fifty dollars or imprisoned not

exeeedjing thirty days.

1915. c. 218.

118. Blackmailing. If any person shall knowingly send or deliver any letter

or writing demanding of any other person, with menaces and without any rea-

sonable or probable cause, any chattel, money or valuable security ; or if any

person shall accuse, or threaten to accuse, or shall knowingly send or deliver any

letter or writing accusing or threatening to accuse any other person of any

crime punishable by law with death or by imprisonment in the state's prison,
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with the intent to extort or gain from such person any chattel, money or valuable

security, every such offender shall be guilty of a misdemeanor.

Rev., s. 3428 ; Code, s. 989 ; R. C, c. 34, s. 110.

Akt. 21. Forgery

119. Forgery of bank-notes, checks and other securities. If any person shall

falsely make, forge or counterfeit, or cause or procure the same to be done, or

willingly aid or assist therein, any bill or note in imitation of, or purporting to

be, a bill or note of any incorporated bank in this state, or in any of the United

States, or in any of the territories of the United States; or any order or check

on any such bank or corporation, or on the cashier thereof ; or any of the securi-

ties purporting to be issued by or on behalf of the state, or by or on behalf of

any corporation, with intent to injure or defraud any person, bank or corpora-

tion, or the state, the person so offending shall be guilty of a felony and shall be

punished by imprisonment in the state's prison or county jail for not less than

four months nor more than ten years, or by a fine in the discretion of the court.

Rev., s. PAli); Code. s. 1030: R. C. c. .34, s. 60; 1819, c. 994. s. 1.

120. Uttering forged paper. If any person, directly or indirectly, whether
for the sake of gain or with intent to defraud or injure any other person, shall

utter or publish any such false, forged or counterfeited bill, note, order, check

or security, as is mentioned in the preceding section ; or shall pass or deliver, or

attempt to pass or deliver, any of them to another person (knowing the same to

be falsely forged or counterfeited), the person so offending shall be punished by
imprisonment in the county jail or state's prison, not less than four months nor

more than ten years.

Rev., s. 3427 ; Code, s. 1031 ; R. C, c. 34, s. 61 ; 1819, c. 994, s. 2 ; 1909, c. 666.

XoTE. For the presentation of a false certificate of exemption from the poll tax or a

false tax receipt, see s. 16. subseo. 5, of this chapter.

121. Selling of certain forged securities. If any person shall sell, by deliv-

ery, indorsement or otherwise, to any other person, any judgment for the recov-

ery of money purporting to have been rendered by a justice of the peace, or any
bond, promissory note, bill of exchange, order, draft or liquidated account pur-

porting to be signed by the debtor (knowing the same to be forged), the person

so offending shall be punished by imprisonment in the state's prison or county

jail for not less than four months nor more than ten years.

Rev., s. 342.5: ('ode. s. 10.33: R. C, c. 34, s. 63.

122. Forgery of deeds, wills and certain other instruments. If any person,

of his own head and imagination, or by false conspiracy or fraud with orders,

shall wittingly and falsely forge and make, or shall cause or wittingly assent to

the forging or making of, or shall show forth in evidence, knowing the same to

be forged, any deed, lease or will, or any bond, writing obligatory, bill of

exchange, promissory note, endorsement or assignment thereof; or any acquit-

tance or receipt for money or goods ; or any receipt or release for any bond,

note, bill or any other security for the payment of money ; or any order for the

payment of money or delivery of goods, with intent, in any of said instances, to

defraud any person or corporation, and thereof shall be duly convicted, the per-
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son so offendng shall be punished by imprisonment in the state 's prison or county

jail not less than four months nor more than ten years, or fined in the discretion

of the court.

Rev., s. 3424; Code, s. 102!); K. C. c. 34. s. 59; 1801. c. 572; 5 Bliz.. c. 14, ss. 2, 3; 21
James I. c. 26.

123. Forging names to petitions and uttering forged petitions. If any per-

son shall willfully sign, or cause to be signed, or willfully assent to the signing

of the name of any person without his consent, or of any deceased or fictitious

person, to any petition or recommendation with the intent of procuring any com-

mutation of sentence, pardon or reprieve of any person convicted of any crime or

offense, or for the purpose of procuring such pardon, reprieve or commutation to

be refused or delayed by any public officer, or with the intent of procuring from

any person whatsoever, either for himself or another, any appointment to office,

or to any position of honor or trust, or with the intent to influence the official

action of any public officer in the management, conduct or decision of any matter

affecting the public, he shall be guilty of a felony, and shall be fined not exceed-

ing one thousand dollars, or imprisoned in the county jail or state's prison not

exceeding five years, or both, at the discretion of the court ; and if any person

shall willfully use any such paper for any of the purposes or intents above recited,

knowing that any part of the signatures to such petition or recommendation has

been signed thereto without the consent of the alleged signers, or that names of

any dead or fictitious persons are signed thereto, he shall be guilty of a felony,

and shall be punished in like manner.

Rev., s. 3420; Corto. s. 1034; 1S83. c. 275.

124. Forging certificate of corporate stock and uttering forged certificates.

If any officer or agent of a corporation shall, falsely and with a fraudulent

purpose, make, with the intent that the same shall be issued and delivered to any

other person by name or as holder or bearer thereof, any certificate or other

writing, whereby it is certified or declared that such person, holder or bearer is

entitled to or has an interest in the stock of such corporation, when in fact such

person, holder or bearer is not so entitled, or is not entitled to the amount of

stock in such certificate or writing specified ; or if any officer or agent of such

corporation, or other person, knowing such certificate or other writing to be

false or untrue, shall transfer, assign or deliver the same to another person, for

the sake of gain, or with the intent to defraud the corporation, or any member
thereof, or such person to whom the same shall be transferred, assigned or deliv-

ered, the person so offending shall be imprisoned in the. county jail or state's

prison not less than four months nor more than ten years.

Rev., s. 3421 ; Code. .s. 1032 ; R. C c. 34. s. 02.

125. Forgery of bank-notes and other instruments by connecting genuine parts.

If any person shall fraudulently connect together different parts of two or

more bank-notes, or other genuine instruments, in such a manner as to produce

another note or instrument, with intent to pass all of them as genuine, the same

shall be deemed a forgery, and the instrniiient so i)roduced a forged note, or

forged instrument, in like maimer as if each of tlifin had been falsely made or

forged.

Rev., s. .',420; Code. s. ]()::7 ; U. C.. c. .34. s. (Ki.
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SUBCHAPTER 7. CRIMINAL TRESPASS

Akt. 22. Trespasses to Land and Fixtures

126. Forcible entry and detainer. No one shall make entry into any lands

and tenements, or term for years, but in case where entry is given by law ; and

in such case, not with strong hand nor with multitude of people, but only in a

peaceable and easy manner ; and if any man do the contrary, lie shall be guilty

of a misdemeanor.

Rev., s. 3('.70 ; Code, s. 102.S : R. C, v. 49, s. 1 ; 5 Ric. II, c. S.

127. Malicious injury to real property. If any person shall maliciously com-

mit any damage, injury or spoil upon any real property whatsoever, either of

a public or private nature, for which no punishment is provided by any existing

law, every person so offending shall be guilty of a misdemeanor : Provided, that

nothing herein sliall extend to any case where the party trespassing or doing

the injury acted under a fair and reasonable belief that he had a right to do the

act complained of, nor to any trespass, not being willful and malicious, com-

mitted in hunting, fishing or the pursuit of game. When the owner, or one of

the owners, of an estate in possession shall complain of the injury before a jus-

tice of the peace of the county in which the offense is charged to have been com-

mitted before the regular term of the superior court next after the commission of

the offense, and shall fail to state in his complaint that the damage exceeds ten

dollars, the punishment, i;pon conviction of the offense, shall not exceed a fine

of fifty dollars or imprisonment for thirty days.

Rev., s. 3G77: Code, s. 1081; R. C, c. 34, s. Ill; 1873-4, c. 176, s. 5.

128. Trespass on public lands. If any person shall erect a building on any
public lands before the same shall have been sold or granted by the state, or on

any lands belonging to the state board of education before the same shall have

been sold and conveyed by them, or cultivate or remove timber from any of such

lands, he shall be guilty of a misdemeanor. Moreover, the state board of educa-

tion can recover from any person cutting timber on its land three times the value

of the timber whicli is cut. When any person shall be in possession of any part

of such land, it shall be the duty of the sheriff* of the county in which the land

is situated, and. he is hereby required, to give notice in writing to such person,

commanding him to depart tiierefrom forthwith; and if the person in possession,

upon being so notified, shall not, within two weeks after the time of notice, remove
therefrom, the sheriff is required to remove him immediately, and if necessary,

he shall svnnmon the power of the eoimty to assist him in so doing.

Rev., s. :;74(;: Code. s. 1121 ; R. ('.. c. .34. s. 42: 1823, c. 1190; 1.S42. c. 3fi. s. 4; 1909, c. 891.

129. Disorderly conduct in and injuries to public buildings. If any person

shall make any rude or riotous noise or be guilty of any disorderly conduct in or

near any of the public buildings of the state, or of any county or municipality,

or shall write or scribble on, mark, deface, besmear, or injure the walls of any
of the public buildings of the state or of any county or municipality, or any statue

or monument, or shall do or commit any nuisance in or near any public building

of the state or of any county or municipality, he shall be guilty of a misdemeanor.

1147



129 CEIMES AI^D PUA^ISHMEIsTTS—Aet. 22 Ch. 81

The keeper of the capitol or any person in charge of any of such public buildings,

shall have authority to arrest summarily and without warrant for a violation of

this section. The words "public building," as used in this section, shall include

the grounds around such buildings.

Rev., s. 3742; Code, s. 2308; R. C, c. 103, ss. 7, 8; 1829, c. 29. ss. 1. 2; 1842, c. 47; 1915,
c. 209.

130. Local: Erecting artificial islands and lumps in public waters. If any per-

son shall erect artificial islands or lumps in any of the waters of the state east of

the Wilmington and Weldon railroad and the Petersburg and Weldon railroad,

he shall be guilty of a misdemeanor.

Rev., s. 3543; Code. s. 986; 1883, o. 109.

131. Trespass on land after being forbidden; license to look for estrays. If

any person, after being forbidden to do so, shall go or euter upon the lands of

another, without a license therefor, he shall be guilty of a misdemeanor, and on

conviction, shall be fined not exceeding fifty dollars, or imprisoned not more
than thirty days : Provided, that if any person shall make a written affidavit

before a justice of the peace of the county that any of his cattle or other livestock

(which shall be specially described in such affidavit) have strayed away, and that

he has good reason to believe that they are on the lands of a certain other person,

then the justice may, in his discretion, allow the affiant to enter on the premises

of such person with one or more servants, without firearms, in the daytime ( Sun-

day excepted), between the hours of sunrise and sunset, and make search for his

estrays for such limited time as to the justice shall appear reasonable. The
only effect of such license shall be to protect the persons entering from indict-

ment therefor, and the license shall have this effect only where it is made bona
fide and the entry is effected without any damage except such as may be neces-

sary to conduct the search.

Rev., s. 3088; Code, s. 1120; 1866, c. 60.

132. Cutting, injuring, or removing another's timber. If any person, not

being the bona fide owner thereof, shall knowingly and willfully cut down, injure

or remove any standing, growing or fallen tree or log, the property of another,

he shall be guilty of a misdemeanor, and shall be punished by a fine of not more
than fifty dollars or by imprisonment for not more than thirty days.

Rev., s, .3687; 18S9, c. 168.

133. Local: Cutting, felling or removing another's timber. If any person,

or his agent or employee, shall cut, fell or remove any timber tree, for the

purpose of sale or gain, knowing the same to be upon the land of another, with-

out the consent of the owner thereof, the person so cutting, felling or removing,

or causing the same to be done, shall be guilty of a misdemeanor, and shall be

fined or imprisoned in the discretion of the coiirt, and shall also be liable to such

owner for an amount equal to double the value of the timber so cut, felled or

removed, to be recovered in a civil action to be brought therefor. The prosecu-

ton for any offense committed under this section shall be commenced within one

year after its commission. This section shall apply only to Caldwell, Wilkes,

Watauga, Burke, McDowell, Yadkin, Cherokee and Mitchell counties.

1907, c. 320, ss. 1, 2, 5.
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134. Local: Purchasing timber unlawfully removed from another's land. If

any person or corporation shall purchase or receive any timber tree, knowing
the same to have been cut or removed from the lands of another without the con-

sent of the owner thereof, or shall purchase or receive any logs, planks, boards,

staves, shingles or other hnnljcr made from such timber tree, knowing the same
to have been cut or removed as aforesaid, the person so offending shall be guilty

of a misdemeanor, and shall be fined or imprisoned, in the discretion of the

court, and shall be liable to double the amount of the actual damages to the

owner of such timber, to be recovered in a civil action brought therefor. This

section shall apply only to Caldwell, Wilkes, Watauga, Burke, McDowell, Yad-

kin, Cherokee and Mitchell counties,

ino-, c. .320. ss. 3, 5.

135. Cutting timber near watersheds. Any person, firm or corporation own-

ing lands or the standing timber on lands, within four hiuidred feet of any
watershed held or owned by any city or town for the purpose of furnishing a city

or town water supply, upon cutting or removing the timber, or any part thereof,

or permitting the same to be cut or removed, from the lands so situated within

four hundred feet of such watershed, shall, within three months after cutting,

or earlier upon written notice by the said city or town, remove or cause to be

burned under proper supervising all treetops, boi;ghs, laps and other portions of

timber not desired to be taken for commercial or other purposes, within four

hundred feet of the boundary line of such part of the watershed as is held or

owned by such town or city, so as to leave the space of four hundred feet immedi-

ately adjoining the boundary lines of such watershed so held or owned free and

clear of all such treetops, laps, boughs and other inflammable material caused by

or left from cutting such standing timber, and thereby prevent the spread of

fire from the cut-over area and the consequent damage to the watershed. Any
such person, firm or corporation violating the provisions of this section shall be

guilty of a misdemeanor.

1913, c. 5fi.

136. Setting fire to grass and brush lands and woodlands. If any person

shall intentionally set fire to any grass land, brush land or woodland, except it

be his own property, or in that case without first giving notice to all persons

owning or in charge of lands adjoining the land intended to be fired, and without

also taking care to watch such fire while burning and to extinguish it before it

shall reach any lands near to or adjoining the lands so fired, he shall for every

such offense be guilty of a misdemeanor and shall be fined not less than ten dol-

lars, nor more than fifty dollars, or imprisoned not exceeding thirty days. This

section shall not prevent an action for the damages sustained by the owner of

any property from such fires. For the purposes of this section, the term '

' wood-
land" is to be taken to include all forest areas, both timber and cut-over land,

and all second-growth stands on areas that have at one time been cultivated.

Rev., s. .3.346: Code. ss. 52, 53: R. C. o. l(i, ss. 1. 2: 1777, c. 123. ss. 1, 2: 191.5. c. 24.3,

ss. 8, 11.

137. Local: Willfully or negligently setting fire to woods and fields. If any
person shall willfully or negligently set on fire, or cause to be set on fire, any
woods, lands or fields whatsoever, every such offender, upon conviction, shall be
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fined in the discretion of the court, one-half of the fine to go to the informer, if

there be one, and the residue to the school fund of the county wherein such

offense was committed, or he shall be imprisoned, in the discretion of the court.

Tliis section shall applj^ only to Caldwell, Wilkes, Watauga, Burke, McDowell,
Yadkin, Cherokee and Mitchell counties.

1907. 0. 320, ss. 4. 5.

138. Setting fire to woodlands and grass lands with campfires. Any wagoner,

hunter, camper or other person who sliall kindle a eampfire or shall authorize

another to kindle such fire, unless all combustible material for the space of ten

feet surrounding the place where such fire is kindled has been removed, or shall

leave a eampfire without fully extinguishing it, or who shall accidentally or negli-

gently by the use of any torch, gun, match or other instrumentality, or in any
manner whatever, start any fire upon any grass land, brush land or woodland
without fully extinguishing the same, shall be guilty of a misdemeanor and upon
conviction shall be punished by a fine of not less than ten dollars, nor more than

fifty dollars, or by imprisonment not exceeding thirty days. For the p^^rposes

of this section the term "woodland" is to be taken to include all forest areas,

both timber and cut-over land, and all second-growth stands on areas that have

at one time been cultivated.

Kcv., s. 3:U7: Code. s. .^4; 1.SS.5. c. 126; 1913. c. 8; 1915, c. 243. ss. 9, 11.

139. Certain fires to be guarded by watchman. All persons, firms or corpo-

rations who shall burn any tar kiln or pit of charcoal, or set fire to or burn any

brush, grass or other material, whereby any property may be endangered or

destroyed, shall keep and maintain a careful and competent watchman in charge

of such kiln, pit, brush or other material while burning. Any person, firm or

corporation violating the provisions of this section shall be punishable by a fine

of not less than ten dollars nor more than fifty dollars, or by imprisonment for

not exceeding thirty days. Fire escaping from such kiln, pit, brush or other

material while burning shall be prima facie evidence of neglect of these pro-

visions.

1915. C-. 243. s. 10.

140. Burning or otherwise destroying crops in the field. If any person shall

willfully burn or destroy any other person's corn, cotton, wheat, barley, rye,

oats, buckwheat, rice, tobacco, hay, straw, fodder, shucks or other provender in

a stack, hill, rick or pen, or secured in any other way out of doors, or grass or

sedge standing on the land, he shall be guilty of a felony, and shall be punished

by imprisonment in the county jail or state's prison for not less than four

months nor more than five years.

Kev.. s. .3.339: 18S5, c. 42; 1874-5, c. 133: ("ode. s. 98.5. sulisec. 2.

141. Local: Removing dog-tongue and certain other products from another's

land. If any person shall enter upon and remove from the lands of any other

person, without first obtaining permission from the landowner, any dog-tongue

(or vanilla), whortleberries or other fruits, or any other marketable product of

the soil, he shall be guilty of a misdemeanor, and, upon conviction, shall be fined

not less than five dollars nor more than fifty dollars for each offense, or impris-

oned not more than thirty days: Provided, that this section shall apply to the

counties of Sampson and Duplin only.

Rev., s. 3G83; 1889, c. 77. 1150
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142. Injuries to dams and water channels of mills and factories. If any

person shall cut away, destroy or otherwise injure any dam, or part thereof, or

shall obstruct or damage any race, canal or other water chaiuiel erected, opened,

used or constructed for the purpose of furnishing water for the operation of

any mill, factory or machine works, or for the escape of water therefrom, he

shall, upon conviction, be fined or imprisoned, or both, at the discretion of the

court.

Rev., s. :i(i7S: Code. s. 1(>S7: 1S66. c. 4S.

143. Taking unlawful possession of another's house. If any person shall

enter upon the lands of another and take possession of any house or other build-

ing thereon, without permission of the owner or his agent and without a bona

fide claim of right or title so to enter and take possession, and shall fail or refuse

to vacate such premises within ten days after being notified personally in writing

to do so, he shall be guilty of a misdemeanor and shall be fined or imprisoned at

the discretion of the court.

Kev.. s. 3685: 1S98. c. ?A7.

144. Injuring houses, churches, fences and walls. If any person shall, by
any other means than burning or attempting to burn, unlawfully and willfully

demolish, destroy, deface, injiire or damage any of the houses or other buildings

mentioned in this chapter in the article entitled Arson and Other Burnings; or

shall unlawfully and willfully burn, demolish, pull down, destroy, deface, damage
or injure any church, uninhabited house, outhouse or other liouse or building

not mentioned in such article ; or shall unlawfully and willfully burn, destroy,

pull down, injure or remove any fence, wall or other inclosiire, or any part

thereof, surrounding or about any yard, garden, cultivated field or pasture, or

about any church or graveyard, or about any factory or other house in which

machinery is used, every person so offending shall be guilty of a misdemeanor.

Kev.. s. :!(>7.S: Code. s. 10(i2 ; U. C. c. .34. s. 103.

145. Injuring bridges. If any person shall unlawfully and willfully demolish,

destroy, break, tear down, injure or damage any bridge across any of the creeks

or rivers or other streams in the state, he shall be guilty of a misdemeanor, and
fined or imprisoned, or both, in the discretion of the court.

Rev., s. .3771 : Code, s. W)3 ; 1.S83. c. 271.

146. Removing, altering or defacing landmarks. If any person, firm or

corporation shall knowingly remove, alter or deface any landmark in anywise

whatsoever, or shall knowingly cause such removal, alteration or defacement to

be done, such person, firm or corporation shall be guilty of a misdemeanor. This

section shall not apply to landmarks, such as creeks and other small streams,

which the interest of agriculture may require to be altered or turned from their

channels, nor to such persons, firms or corporations as own the fee simple in the

lands on both sides of the lines designated by the landmarks removed, altered or

defaced. Nor shall this section apply to those adjoining landowners who may
by agreement remove, alter or deface landmarks in which they alone are

interested.

Rev., s. .3674; Code. s. 1063: 385S-9. c. 17: 1915, c. 248.
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147. Removing or defacing monuments and tombstones. If any person shall,

unlawfully and on purpose, remove from its place any monument of marble,
stone, brass, wood or other material, erected for the purpose of designating the

spot where any dead body is interred, or for the purpose of preserving and per-

petuating the memory, name, fame, birth, age or death of any person, whether
situated in or out of the common burying ground, or shall unlawfully and on
purpose break or deface such monument, or alter the letters, marks or inscrip-

tion thereof, he shall be guilty of a misdemeanor.

Kev., s. 3680; Code, s. 108S ; R. C, c. 34, s. 102; 1840, c. 6.

148. Removing enclosures of graveyards. If any person shall unlawfully

take away any stone, brick, iron or other material that enclose private grave-

yards he shall be guilty of a misdemeanor, and on conviction, shall be fined not

more than ten dollars or imprisoned not more than thirty days.

P.ov.. s. 3fi81 ; 18S9, c. 130.

149. Disturbing graves. If any person shall, without due process of law,

or the consent of the surviving husband or wife or the next of kin of the deceased,

and of the person having the control of such grave, open any grave for the pur-

pose of taking therefrom any dead body, or any part thereof buried therein, or

anything interred therewith, he shall be guilty of a felony, and upon conviction

thereof shall be fined or imprisoned, or both, at the discretion of the court.

Rev., s. 3672; 1885. c. 90.

150. Interfering with gas, electric and steam appliances. If any person shall

willfully, with intent to injure or defraud, commit any of the acts set forth in

the following subsections, he shall be guilty of a misdemeanor

:

1. Connect a tube, pipe, wire or other instrument or contrivance with a pipe

or wire used for conducting or supplying illuminating gas, fuel, natural gas or

electricity in such a manner as to supply such gas or electricity to any burner,

orifice, lamp or motor where the same is or can be burned or used without passing

through the meter or other instrument provided for registering the quantity

consumed ; or,

2. Obstruct, alter, injure or prevent the action of a meter or other instrument

used to measure or register the quantity of illuminating fuel, natural gas or

electricity consumed in a house or apartment, or at an orifice or burner, lamp or

motor, or by a consumer or other person other than an employee of the company
owing any gas or electric meter, who willfully shall detach or disconnect sucli

meter, or make or report any test of, or examine for the purpose of testing any

meter so detached or disconnected ; or,

3. In any manner whatever change, extend or alter any service or other pipe,

wire or attachment of any kind, connecting with or through which natural or

artificial gas or electricity is furnished from the gas mains or pipes of any per-

son, without first procuring from said person written permission to make such

change, extension or alterations ; or,

4. Make any connection or reconnection with the gas mains, service pipes or

wires of any person, furnishing to consumers natural or artificial gas or elec-

tricity, or turn on or otf or in any manner interfere with any valve or stop-cock

or other appliance belonging to such person, and connected with his service or

other pipes or wires, or enlarge the orifice of mixers, or use natural gas for
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heating purposes except through mixers, or electricity for any purpose without

first procuring from such person a written permit to turn on or off such stop-

cock or valve, or to make such connection or reconnections, or to enlarge the

orifice of mixers, or to use for heating purposes without mixers, or to interfere

with the valves, stop-cocks, wires or other appliances of such, as the case may
be; or

5. Retain possession of or refuse to deliver any mixer, meter, lamp or other

appliance which may be leased or rented by any person, for the purpose of fur-

nishing gas, electricity or power through the same, or sell, lend or in any other

manner dispose of the same to any person other than such person entitled to the

possession of the same; or,

6. Set on fire any gas escaping from wells, broken or leaking mains, pipes,

valves or other appliances used by any person in conveying gas to consumers, or

interfere in any manner v^dth the wells, pipes, mains, gate-boxes, valves, stop-

cocks, wires, cables, conduits or any other appliances, machinery or property of

any person engaged in furnishing gas to consumers unless employed by or acting

under the authority and direction of such person ; or,

7. Open or cause to be opened, or reconnect, or cause to be reconnected any

valve lawfidly closed or disconnected by a district steam corporation; or,

8. Turn on steam or cause it to be turned on or to reenter any premises when
the same has been lawfully stopped from entering such premises.

Ucv.. s. :?()()(>: 1901. c. 73.5.

151. Injuring fixtures and other property of gas companies; civil liability.

If any person shall willfully, wantonly or maliciously remove, obstruct, injure

or destroy any part of the plant, machinery, fixtures, structures or buildings, or

anything appertaining to the works of any gas company, or shall use, tamper or

intei'fere with the same, he shall be deemed guilty of a misdemeanor, and upon
conviction shall be fined not exceeding fifty dollars or imprisoned not more than

thirty days for such offense. Such person shall also forfeit and pay to the com-

pany so injured, to be sued for and recovered in a civil action, double the amount
of the damages sustained by any such injury.

Itev., s. 3G71; 1889 (Pr.). c. 35. s. 3.

152. Tampering with engines and boilers. If any person shall willfully turn

out water from any boiler or turn the bolts of any engine or boiler, or meddle or

tam])er with such boiler or engine, or any other machinery in connection with

any boiler or engine, causing loss, damage, danger or delay to the owner in the

prosecution of his work, he shall be guilty of a misdemeanor.

Rev., s. 3667 ; 1901, c. 733.

153. Injuring wires and other fixtures of telephone, telegraph and electric-

power companies. If any person shall willfully injure, destroy or pull down
any telegraph, telephone or electric-power-transmission pole, wire, insulator or

any other fixture or apparatus attached to a telegraph, telephone or electric-

power-transmission line, he shall be guilty of a misdemeanor, and shall be fined

and imprisoned at the discretion of the court.

Rev., s. 3847 ; Code, s. 1118 : 1881, c. 4 ; 1883. c. 103 ; 1907, c. 827. s. 1.

1153
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154. Making unauthorized connections with telephone and telegraph wires.

It shall be unlawful for any person to tap or make any conuection with any

wire or apparatiis of any telephone or telegraph company operating in this state,

except such connection as may be authorized by the person or corporation operat-

ing such wire or apparatus. Any person violating any of the provisions of this

section shall be guilty of a misdemeanor, and upon conviction shall be fined not

more than ten dollars or imprisoned not more than ten days for each offense.

Each day's continuance of such unlawful connection shall be a separate offense.

1911. c. U.S.

155. Injuring fixtures and other property of electric-power companies. It

shall be unlawful for any person willfiilly and wantonly, and without the eon-

sent of the owner, to take down, remove, injure, obstruct, displace or destroy any
line erected or constructed for the transmission of electrical current, or any poles,

towers, wires, conduits, cables, insulators or any support upon which wires or

cables may be suspended, or any part of any such line or appurtenances or

apparatus connected therewith, or to sever any wire or cable thereof, or in any
manner to interrupt the transmission of electrical current over and along any
such line, or to take down, remove, injure or destroy any house, shop, building or

other structure or machinery connected with or necessary to the use of any line

erected or constructed for the transmission of electrical current, or to wantonly

or willfully cause injury to any of the property mentioned in this section by
means of fire. Any person violating any of tlie provisions of this section shall

be guilty of a misdemeanor, and upon conviction thereof shall be fined not more
than five hundred dollars or imprisoned not longer than one year, or both fined

and imprisoned, in the discretion of the court.

1907, c. 919,

156. Felling trees on telephone and electric-power wires. If any person shall

negligently aiul carelessly cut or fell any tree, or any limb or branch therefrom,

in such a manner as to cause the same to fall upon and across any telephone,

electric light or electric-power-transmission wire, from which any injury to such

wire shall be occasioned, he shall be guilty of a misdemeanor, and shall also be

liable to a penalty of fifty dollars for each and every offense.

Kev.. s. HS-19 : 190.3. c. GKJ : imi. c. 827. s. 2.

157. Interfering with telephone lines. If any person shall unnecessarily dis-

connect the wire or in any other way render any telephone line, or any part of

such line, unfit for use in transmitting messages, or shall unnecessarily cut, tear

down, destroy or in any way render unfit for the transmission of messages any

part of the wire of a telephone line, he shall be guilty of a misdemeanor, and on

conviction thereof shall be fined or imprisoned for a term not exceeding two

years, in the discretion of the court.

Iter., s. .3K4.5: 1901, c. .31 S.

Art. 2)5. Trespasses to Per-sonal Property

158. Malicious injury to personal property. If any person shall wantonly

and willfully injure the personal property of another, he shall be guilty of a

misdemeanor, whether the property be destroyed or not, and shall be punished

by fine or imprisonment, or both, in the discretion of the court.

Kev., s. .367(i : Code. s. 10S2 ; 1885, c. 53 ; 1876-7, c. 18.
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159. Malicious removal of packing from railway coaches and other rolling

stock. If any person shall willfully and maliciously take or remove the waste or

packing from the journal box of any locomotive, engine, tender, carriage, coach,

car, caboose or truck used or operated upon any railroad, whether the same be

operated by steam or electricity, he shall upon conviction thereof, be fined or

imprisoned in the jail or state's prison, in the discretion of the court.

Kev.. s. :!759; 1905. e. 385.

160. Removing boats or their fixtures and appliances. If any person shall

take away from any landing or other place where the same shall be, or shall

loose, unmoor, or turn adrift from the same, any boat, canoe, pettiaugua, oars,

paddles, sails or tackle belonging to or in the lawful custody of any person ; or

if any person shall direct the same to be done without the consent of the owner,

or the person having the custody or possession of such property, he shall forfeit

and pay to such owner, or person having the custody and possession as aforesaid,

the sum of two dollars, and shall be guilty of a misdemeanor, and upon convic-

tion shall be fined not exceeding fifty dollars or imprisoned not exceeding thirty

days, in the discretion of the court. The owner may also also have his action

for such injury. The penalties aforesaid shall not extend to any person who
shall press any such property by public authority.

Rev., s. 3544; CtKle, s. 2288; 1889. o. 378; R. C, c. 14, ss. 1. 3.

161. Injuring livestock not inclosed by lawful fence. If any person shall

willfully and unlawfully kill or abuse any horse, mule, hog, sheep or other

cattle, the property of another, in any inclosure not surrounded by a lawful

fence, such person shall be guilty of a misdemeanor, and fined or imprisoned,

at the discretion of the court.

Rev., s. 3313: Code. s. 1003: 1868-9, e. 253.

162. Taking away or injuring exhibits at fairs, if any person, without the

license of the owner, or any agricultural or other society, shall unlawfully carry

away, remove, tlestroy, mar, deface or injure anything, animate or inanimate,

while on exhibition on the grounds of any such society, or going to or returning

from the same, he shall be guilty of a misdemeanor. It shall be sufficient in any

indictment for any siich offense, or for the larceny of any such thing, animate or

inanimate as aforesaid, to charge that the thing so carried away, destroyed,

marred, injured or feloniously stolen is the property of the society to which the

said thing shall be forwarded for exhibition.

Rev., s. .3068; Code. s. 2796; 1870-1, c. 184. s. 4.

SUBCHAPTER 8. OFFENSES AGAINST PUBLIC MORALITY
AND DECENCY

AifT. 24-. Offenses Against Public Morality anb Decency

163. Crime against nature. If any person shall commit the abominable and

detestable crime against nature, with mankind or beast, he shall be imprisoned

in the state's prison not less than five nor more than sixty years.

Rev., s. 3349; Code. s. 1010; R. C. v. .34, s. 6; 1868-9, c. 167, s. 6; 5 Eliz., c. 17; 25 Hen.
VIII. c. 6.
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164. Incest between certain near relatives. In all cases of carnal intercourse

l)etween grandparent and grandchild, parent and child, and brother and sister

of the half or whole blood, the parties shall be guilty of a felony, and shall be

punished for every such offense by imprisonmnent in the state's prison for a

term not exceeding fifteen years, in the discretion of the court.

Hex., s. 3351; Code, s. lOGO; 1879. c. Ifi, s. 1: 1911, c. 16.

165. Incest between uncle and niece and nephew and aunt. In all cases of

carnal intercourse between uncle and niece, and nephew and aunt, the parties

shall be guilty of a misdemeanor, and shall be puiyshed by fine or imprisonment,

in the discretion of the co\irt.

Kev.. s. 33.52; Code. s. lOBl ; 1879. e. 10. s. 2.

166. Seduction. If any man shall sediice an innocent and virtuous woman
under promise of marriage, he shall be guilty of a felony, and upon conviction

shall be fined or imprisoned at the discretion of the court, and may be imprisoned

in the state prison not exceeding the term of five years: Provided, the unsup-

ported testimony of the woman shall not be sufficient to convict : Provided fur-

ther, that marriage between the parties shall be a bar to further prosecution

hereunder. But when such marriage is relied upon by the defendant, it shall

operate as to the costs of the case as a plea of nolo contendere, and the defendant

shall be required to pay all the costs of the action or be liable to imprisonment

for nonpayment of the same.

Kev.. s. 33.54: 1885. e. 248; 1917. c. .39.

167. Miscegenation. All marriages between a white person and a negro, or

between a white person and a person of negro descent to the third generation

inclusive, are forever prohibited, and shall be void. Any person violating this

section shall be guilty of an infamous crime, and shall be punished by imprison-

ment in the county jail or state's prison for not less than four months nor more
than ten years, and may also be fined, in the discretion of the court.

Rev., s. 3369: Code. s. 1084; Const.. Art. XIV, s, 8; R. C, c, 68, s. 7; 1834, c. 24; 1838-9,

c. 24.

168. Issuing license for marriage between white person and negro; perform-

ing marriage ceremony. If any register of deeds shall knowingly issue any

license for marriage between any person of color and a white person; or if any

clergyman, minister of the gospel or justice of the peace shall knowingly marry
any such person of color to a white person, the person so offending shall be

guilty of a misdemeanor.

Rev., s. .3370; Code, s. 1085: R. C, c, 34, s. 80; 1830, c. 4. s. 2.

169. Bigamy. If any person, being married, shall marry any other person

(luring the life of the former husband or wife, every such offender, and every

person counseling, aiding or abetting such offender, shall be gixilty of a felony,

and shall be imprisoned in the state's prison or county jail for any term not less

than four months nor more than ten years. Any such offense may be dealt with,

tried, determined and punished in the county where the offender shall be appre-

hended, or be in custody, as if the offense had been actually committed in that

county. If any person, being married, shall contract a marriage with any other
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person outside of this state, which marriage would be punishable as bigamous if

contracted within this state, and shall thereafter cohabit with such person in

this state, he shall be guilty of a felony and shall be punished as in cases of

bigamy. Nothing contained in this section shall extend to any person marrying
a second time, whose husband or wife shall have been continually absent from
such person for the space of seven years then last past, and shall not have been
known by such person to have been living within that time; nor to any person
who at the time of such second marriage shall have been lawfully divorced from
the bond of the first marriage ; nor to any person whose former marriage shall

have been declared void by the sentence of any court of competent jurisdiction.

Rev., s. 3361 ; Code, s. 988 ; R. C. c. 34. s. 15 : 1790. c. 323 ; 1809. c. 783 : 1829. c. 9 ; 1913,
c. 26. See 9 Geo. IV, c. 31, s. 22.

170. Fornication and adultery. If any man and woman, not being married
to each other, shall lewdly and lasciviously associate, bed and cohabit together

they shall be guiltj^ of a misdemeanor : Provided, that the admissions or con

fessions of one shall not be received in evidence against the other.

Rev., s. 3350; Code, s. 1041; R. C, c. .34. s. 45: 1805. c. 684.

171. Inducing female persons to enter hotels or boarding-houses for immoral
purposes. Any person who shall knowingly persuade, induce or entice, or

cause to be persuaded, induced or enticed, any woman or girl to enter a hotel,

public inn or boarding-house for the purpose of prostitution or debauchery or

for any other immoral purpose, shall be deemed guilty of a misdemeanor, and,

upon conviction, shall be planished in the discretion of the court.

1917. c. 158, s. 1.

172. Opposite sexes occupying same bedroom at hotel for immoral purposes;

falsely registering as husband and wife. Any man and woman found occupy-

ing the same bedroom in any hotel, public inn or boarding-house for any immoral

purpose, or any man and woman falsely registering as, or otherwise representing

themselves to be, husband and wife in any hotel, public inn or boarding-house,

shall be deemed guilty of a misdemeanor, and, upon conviction, shall be punished

in the discretion of the court.

1917. c. 158. s. 2.

173. Inducing female persons to become inmates of houses of prostitution.

Any person who shall procure a female inmate for a house of prostitution, or

who, by promises, threats, violence, or by any other device or scheme, shall

cause, induce, persuade or encourage a female person to become an inmate of a

house of prostitution, or who shall procure a place as inmate in a house of pros-

titution for a female person ; or any person who shall, by promises, threats, vio- -

lence, or by any other device or scheme, cause, induce, persuade or encourage

an inmate of a house of prostitution to remain therein as such inmate ; or any

person who shall, by fraud or artifice, or by duress of person or goods, or by

abuse of any position of confidence or authority, procure any female person to

become an inmate of a house of ill-fame, or to enter any place in which prostitu-

tion is encouraged or allowed within this state, or to come into this state or leave

this state for the purpose of prostitution, or who shall procure any female per-

son who has not previously practiced prostitution to become an inmate of a
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house of ill-fame within this state, or to come into this state or leave this state

for the purpose of prostitution, or who shall receive or give or agree to receive

or give any money or other thing of value for procuring or attempting to procure

any female person to become an inmate of a house of ill-fame within this state, or

to come into this state or leave this state for the purpose of prostitution, shall be

guilty of a misdemeanor, and upon a first conviction for an offense under this

section shall be punished by imprisonment in the county jail for a period of not

less than six months nor more than one year, and by a fine of not less than three

hundred dollars nor more than one thousand dollars.

1911, c. 189.

174. Certain evidence relative to keeping disorderly houses admissible; keep-

ers of such houses defined. On a prosecution in any court for keeping a dis-

orderly house or bawdy-house, or permitting a house to be used as a bawdy-
house, or used in such a way as to make it disorderly, or a common nuisance,

evidence of the general reputation or character of the house shall be admissible

and competent; and evidence of the lewd, dissolute and boisterous conversation

of the inmates and frequenters, while in and around such house, shall be prima
facie evidence of the bad character of the inmates and frequenters, and of the

disorderly character of the house. The manager or person having the care,

superintendency or government of a disorderly house or bawdy-house is the

"keeper" thei'eof, and one who employs another to manage and conduct a dis-

orderly house or bawdy-house is also "keeper" thereof.

imi, o. 779.

175. Obscene literature, indecent exposure and lewd dances. If any per-

son shall exhibit for the purpose of gain, lend for hire or otherwise publish or

sell for the purpose of gain, or exhibit in any school, college or other institution

of learning, or have in his possession for the purpose of sale or distribution, any

obscene book, paper, writing, print, drawing or other representation ; or if any

person shall post any indecent placards, writings, pictures or drawings on walls,

fences, bill-boards or other places; or if any person shall make any public expo-

sure of the person or other indecent exhibition, or take part in any immoral

show, exhibition or performance, where indecent, immoral or lewd dances or

plays are conducted, in any booth, tent, room or other place to which the public is

invited ; or if any one shall permit such exhibitions or immoral performances to

be conducted in any tent, booth, or other place owned or controlled by him, he

shall be guilty of a misdemeanor.

Kev.. s. 3731: 18S.^, c. 12.5; 1907, c. .">(e.

176. Cutting or painting obscene words or pictures near public places. It

shall be unlawful for any person to write, cut or carve any indecent word, or to

paint, cut or carve any obscene or lewd picture or representation, on any tree or

other object near the public highways or other public places. Any person guilty

of violating this section shall be fined not more than fifty dollars, or imprisoned

not moi'e than thirty days.

1907. c. .'Ml.

177. Using profane or indecent language on passenger trains. It shall he

uidawful for any person to curse or use profane or indecent language on any

i
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passenger train. Any person so offending shall upon conviction be fined not

more than fifty dollars or imprisoned not more than thirty days.

1007. c. 470, ss. 1. 2.

178. Using profane or indecent language to female telephone operators. It

shall be unlawful for any person to use any lewd or jDrofane words, or any words
of viilgarity, or to use indecent language to any female telephone operator oper-

ating any telephone, switchboard, circuit or line. Any person violating this

section shall upon conviction be guilty of a misdemeanor.

191.S. c. .'?5 : 191.5. c 41.

179. Local: Using profane or indecent language on public highways. If any
person shall, on any public road or highway and in the hearing of two or more
persons, in a loud and boisterous manner, use indecent or profane language, he

shall be guilty of a misdemeanor and upon conviction shall be fined not exceeding-

fifty dollars or imprisoned not exceeding thirty days. The following counties

shall be exempted from the provisions of this section : Dare, Tyrrell, Washing-
ton, Beaufort, Martin, Pitt, Watauga, Cleveland, Brunswick, Stanly, Perquim-
ans, Pasquotank, Camden, Swain, Gates, Davie, Orange, Jones, Transylvania,

Macon and Craven.

1913. c. 40.

Note. Any iieis(jii who shall use vulKai- or obscene hangiiafie on the premises of the
Kaiinapolis Cotton Mills shall be guilty of a luisdemeanor, and ui)on conviction shall be
lined not less than five dollars nor more than ten dollars, or be imprisoned not more than
ten days. See 1909, c. 46. s. .3.

180. Lewd women within three miles of colleges and boarding-schools. If any

loose woman or woman of ill-fame shall commit any act of lewdness with or in

the presence of any student, who is under twenty-one years old, of any board-

ing-school or college, within three miles of such school or college, she shall be

guilty of a misdemeanor, and upon conviction shall be fined not exceeding fifty

dollars or imprisoned not exceeding thirty days. Upon the trial of any such

case students may be competent but not compellable to give evidence. No prose-

cution shall bf had under this section after the lapse of six months.

Rev., .s. 3.353 : lss!». c. 523.

181. Obstructing way to places of public worship. If any person sludl mali-

ciously stop up or obstruct the way leading to any place of public worship, or

to any spring or well commonly used by the congregation, he shall be guilty of

a misdemeanor, and shall be fined not more than fifty dollars or imprisoned not

more than thirty days.

Rev., s. .3776; Code. s. 3669: U. C. v. 97. s. 5; 1785, c. 241.

182. Disturbing religious assembly by certain exhibitions. If any person

shall bring within half a mile of any place where the people are assembled for

divine worship, and stop for exhibition any stallion or jack, or shall bring within

that distance any natural or artificial curiosities and there exhibit them, he shall

forfeit and pay to any one who will sue therefor the sum of twenty dollars and
shall also be guilty of a misdemeanor : Provided, that nothing herein shall be

construed to prohibit such exhibitions at any time, if made within the limits

of any iiicorporated town, or without such limits, if made before the hour of



182 CEIMES AND PUIsTISHMENTS—Akt. 24 Ch. 81

ten o'clock in the forenoon, or after three o'clock in the afternoon. This section

shall not apply to Hatteras Township in Dare County.
Ki'V.. s. 3705; Code, s. .3670; R. C, c. 97, s. G; 1809, c. 779, s. 1 ; 1907, c. 412.

183. Permitting stone-horses and stone-mules to run at large. If any per-

son shall let any stone-horse or stone-mule of two years old or upwards run at

large, he shall be guilty of a misdemeanor, and shall be fined not exceeding fifty

dollars or imprisoned not exceeding thirty days. This section shall not apply
to Hatteras Township in Dare County.

Rev., s. 3.328; Code. s. 2.32.5; R. C, c. 17, s. (i ; 1907, c. 412.

SUBCHAPTER 9. OFFENSES AGAINST PUBLIC JUSTICE

Akt. 25. Perjuky

184. Punishment for perjury. If any person shall willfully and corruptly

commit perjury, on his oath or affirmation, in any suit, controversy, matter or

cause, depending in any of the courts of the state, or in any deposition or affidavit

taken pursuant to law, or in any oath or affirmation duly administered of or

concerning any matter or thing whereof such person is lawfully required to be

sworn or affirmed, every person so offending shall be guilty of a felony and shall

be fined not exceeding one thousand dollars, and imprisoned in tlie county jail

or state 's prison not less than four months nor more than ten years.

Rev., s. 3615; Code. s. 1092; R. C, c. 34, s. 49; 1791. o. 33S. s. 1.

185. Subornation of perjury. If any person shall, by any means, procure

another person to commit such willful and corrupt perjury as is mentioned in

the preceding section, the person so offending shall bo punished in like manner
as the person committing the perjury.

Rev., .s. .3616; Code, s. 1093; R. C. e. 34, s. 50; 1791. c. .338, s. 2.

186. Perjury before legislative committees. If any person shall willfully

and corruptly swear falsely to any fact material to the investigation of any

matter before any committee of either house of the general assembly, he shall be

subject to all the pains and penalties of willful and corrupt perjury, and, on

conviction in the superior court of Wake County, shall be confined in the state's

prison for the time prescribed by law for perjury.

Rev., s. 3611 ; Code, s. 2857 ; 1869-70, e. 5, s. 4.

187. Perjury in court-martial proceedings. If any person shall willfully

and corruptly swear falsely before any court-martial, touching and concerning

any matter or thing cognizable before such court-martial, he shall be liable to the

pains and penalties of perjury.

Rev., s. .3612; Code, s. .3235: R. C.. c. 70. s. 73; 1812. c. 82,s. s. 3.

188. False oath to insurance statement. Any person who shall make oath to

a willfully false statement in the annual report or other statement required by

law from an insurance company shall be guilty of perjury.

Rev., s. .3493; 1899, c. 54, s. 97.
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189. False oath to procure benefit of insurance policy or certificate. Any
person who shall willfully make a false statement of any material fact or thing

in a sworn statement as to the death or disability of a policy or certificate holder

in any insurance corporation or fraternal benefit society, for the purpose of

procuring i^ayment of a benefit named in the certificate of such holder, shall be

guilty of perjury.

Rev., s. 3487 : 1S9!). c. 54. s. 00 : 101.3. c. W). s. 28.

190. False oath to statement required of fraternal benefit societies. Any
person who shall willfully make any false statement in any verified report or

declaration under oath, required or authorized by law from fraternal benefit

societies, shall be guilty of perjury.

1913, f. 89, s. 28.

Note. See cliapter on Insurance, Art. 26, s. 270.

191. False oath to certificate of mutual fire insurance company. Any per-

son taking a false oath in respect to the certificate required by law before issuing

policies in a mutual fire insurance company, that every subscription for insur-

ance is genuine and made with an agreement that every subscriber will take th(

policies subscribed for by him within thirty days after granting a license to such

company, shall be guilty of perjury.

Rev., ss. 473.S. 4834 ; 1899. c. 54, s. 32 ; 1901, c. .391, ss. 3, 4 ; 1903, c. 438, s. 4.

Note. See chapter on Insurance, Art. 8, s. 8G.

Art. 20. Bribery

192. Bribery of officials. If any person holding office under the laws of this

state who, except in payment of his legal salary, fees or perquisites, shall receive,

or consent to receive, directly or indirectly, anything of value or personal advan-

tage, or the promise thereof, for performing or omitting to perform any official

act, or with the express or implied understanding that his official action, or omis-

sion to act, is to be in any degree influenced thereby, he shall be guilty of a

felony, and shall be punished by imprisonment in the state's prison for a term

not exceeding five years, or fined not exceeding five thousand dollars, or both, in

the discretion of the court.

Rev., s. 3568 : Code. s. 991 ; 1868-9. c. 170. s. 2.

193. Offering bribes. If any person shall offer a bribe, whether it be accepted

or not, he shall be guilty of felony, and shall be punished by imprisonment for

a term not less than one year nor more than five years in the state's prison or

county jail, in the discretion of the court.

Rev., s. 3569 : Code. s. 992 ; 1870-1, c. 232.

194. Bribery of legislators. If any person shall directly or indirectly promise,

offer or give, or cause or procure to be promised, offered or given, any money,
bribe, present or reward, or any promise, contract, iindertaking, obligation or

security for the payment or delivery of any money, goods, right of action, bribe,

present or reward, or any other valuable thing whatever, to any member of the

senate or house of representatives of this state after his election as such member,
and either before or after he shall have qualified and taken his seat, with intent

to influence his vote or decision on any question, matter, cause or proceeding
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which may then be pending before the general assembly, or which may come
before him for action in his capacity as a member of the general assembly, such

person so offering, promising or giving, or causing or procuring to be promised,

offered or given any such money, goods, bribe, present or reward, or any bond,

contract, undertaking, obligation or security for the payment or deliverj^ of any
money, goods, bribe, present or reward, or other valuable thing whatever, and
the member-elect who shall in anywise accept or receive the same or any part

thereof shall be guilty of a felony, and shall be tined not exceeding double the

amount so offered, promised or given, and imprisoned in the state's prison not

exceeding tive years, and the person convicted of so accepting or receiving the

same, or any part thereof, shall forfeit his seat in the general assembly and shall

be forever disqualified to hold any office of honor, trust or profit under this state.

Rev., s. 3.570; Code. s. 2S52 ; lS(i,S-9. c. 17G, s. 5.

195. Bribery of jurors. If any juror, either directly or indirectly, shall take

anything from the plaintiff or defendant in a civil suit, or from any defendant

in a state prosecution, or from any other person, to give his verdict, every such

juror, and the person who shall give such juror any fee or reward to influence

his verdict, or induce or procure him to make any gain or profit by his verdict,

shall be guilty of a felony, and shall be imprisoned in the state's prison or

county jail not less than four months nor more than ten years.

Rev., s. 3097: Code. s. 990; R. C, c. 34. s. .34; .5 Edw. Ill, c. 10; 34 Edw. Ill, c. 8;
.38 Edw. Ill, c. 12.

Art. 27. Obstiu'ctiiXG Jistice

196. Breaking or entering jails with intent to injure prisoners. If any per-

son shall conspire to break or enter any jail or other place of confinement of

prisoners charged with crime or under sentence, for the purpose of killing or

otherwise injuring any prisoner confined therein ; or if any person shall engage

in breaking or entering any such jail or other place of confinement of such

prisoners with intent to kill or injure any prisoner, he shall be guilty of a felony,

and upon conviction, or upon a plea of guilty, shall be fined not less than five

hundred dollars, and imprisoned in the state's prison or the county jail not less

than two nor more than fifteen years.

Re\-., s. :i()9.S; 1W)3. c. 4(>1, s. I.

197. Refusal of witness to appear or to testify in investigations of lynchings.

If any pei'son summoned as a witness in the investigation of a charge of lynch-

ing shall willfully fail to attend as a witness in obedience to the process served

on him, or if, after being sworn, he shall refuse to answer questions pertinent

to the matter being investigated before any tribunal, he shall be guilty of a mis-

demeanor, and, on conviction, shall be fined or imprisoned, or both, at the

discretion of the coiirt.

Rev., s. 3fi9« : 1S93. c. 4()1. .s. 3.

198. Resisting officers. If any person shall willfully and unlawfully resist,

delay or obstruct a public officer in ilischarging or attempting to discharge

a duty of his office, he shall be guilty of a misdemeanor.

Rev., s. 3700; 1S,S9. c. .51. s. 1.
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199. Failing to aid police officers. If any person, after having been lawfully

commanded to aid an offi,eer in arresting any person, or in retaking any person

who has escaped from legal custody, or in executing any legal process, willfully

neglects or refuses to aid such officer, he shall be guilty of a misdemeanor.

Uov.. s. :!701 : 1S.S9. c. r,l. s. 12.

200. Intimidating or interfering with jurors and witnesses. If any person

shall by threats, menaces or in any other manner intimidate or attempt to intimi-

date any person who is summoned or acting as a juror or witness in any of the

courts of this state, or prevent or deter, or attempt to prevent or deter any person

summoned or acting as such juror or witness from attendance upon such court,

he shall be guilty of a misdemeanor, and upon conviction shall be fined or im-

prisoned in the discretion of the court.

Rev., s. mm : 1891. c. 87.

201. Failing to attend as witness before legislative committees. If any per-

son shall willfully fail or refuse to attend or produce papers, on summons of

any committee of investigation of either house of the general assembly, either

select or committee of the whole, he shall be guilty of a misdemeanor, and on

conviction in the superior court of the county in which such witness may reside

or be found, he shall be fined not less than five hundred dollars nor more than

one thousand dollars, and shall be subject to imprisonment at the discretion of

the court.

Rev., s. .S()!J2: (Vnle. s. 28.'i4 : lS(i»-70. c. 5, s. 2.

Art. 28. Miscoxdict in Pt'blic Office

202. Buying and selling offices. If any person shall bargain away or sell

an office or deputation of an office, or any part or parcel thereof, or shall take

money, reward or other profit, directly or indirectly, or shall take any promise,

covenant, bond or assurance for money, reward or other profit, for an office or

the deputation of an office, or any part thereof, which office or any part thereof

shall touch or concern the administration or execution of justice, or the receipt,

collection, control or disbursement of the i^ublic revenue, or shall concern or

touch any clerkship in any court of record wherein justice is administered; or

if any person shall give or i)ay money, reward or other profit, or shall make any
promise, agreement, bond or assurance for any of such offices, or for the deputa-

tion of any of them, or for any part of them, the person so offending in any of

the cases aforesaid shall be guilty of a misdemeanor, and on conviction thereof

shall forfeit all his right, interest and estate in such office, and every part and
parcel thereof, and shall be imprisoned and fined at the discretion of the court.

Rev., s. :)rn\ : Code. s. 998: K. C, o. 34. s. :« ; o. 6 Echv. VI, <: 16, ss. 1. 5.

203. Acting as officer before qualifying as such. If any officer shall enter

on the duties of his office before he executes and delivers to the authority entitled

to receive the same the bonds required by law, and qualifies by taking and sub-

scribing and filing in the proper office the oath of office prescribed, he shall be

guilty of a misdemeanor and shall be ejected from his office.

Rev., s. :>5ti5 : Code, s. 79.
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204. Willfully failing to discharge duties. If any clerk of any court of

record, sheriff, justice of the peace, county commissioner, county surveyor,

coroner, treasurer, constable or official of any of the state institutions, or of any
county, city or town, shall willfully omit, neglect or refuse to discharge any of

the duties of liis office, for default whereof it is not elsewhere provided that he

shall be indicted, he shall be guilty of a misdemeanor. If it shall be proved that

such officer, after his qualification, willfully and corruptly omitted, neglected

or refused to discharge any of the duties of his office, or willfully and corruptly

violated his oath of office according to the true intent and meaning thereof, such

officer shall be guilty of misbehavior in office, and shall be punished by removal

therefrom under the sentence of the court as a part of the punishment for the

offense, and shall also be fined or imprisoned in the discretion of the court.

Kev., s. .H55)2 : 1901, c. 270. s. 2.

205. Failing to make reports and discharge other duties. If any state or

county officer sludl fail, neglect or refuse to make, file or publish any report,

statement or other paper, or to deliver to his successor all books and other prop-

erty belonging to his office, or to pay over or deliver to the proper person all

moneys which come into his hands by virtue or color of his office, or to discharge

any duty devolving upon him by virtue of his office and required of him by law,

he shall be guilty of a misdemeanor.

Rev., s. .3576.

206. Swearing falsely to official reports. If any clerk, sheriff, register of

deeds, county commissioner, county treasurer, justice of the peace, constable or

other county officer shall willfully swear falsely to any report or statement

required by law to be made or filed, concerning or touching the county, state or

school revenue, he shall be guilty of a misdemeanor.

Rev., s. .3605 : Code, s. 781 : 1874-5, e. 151, s. 4 : 1876-7, c. 276. .s. 4.

207. Making of false report by tank examiners; accepting bribes. If any
bank examiner shall knowingly and willfully make any false or fraudulent

report of the condition of any bank which shall have been examined by him,

with the intent to aid or abet the officers, owners or agents of such bank in con-

tinuing to operate an insolvent bank; or if any such examiner shall receive or

accept any bribe or gratuity, given for the purpose of inducing him not to file

any report of an examination of any bank made by him, or shall neglect to make
an examination of any bank by reason of having received or accepted any bribe

or gratuity, he shall be guilty of a felony, and on conviction thereof shall be

imprisoned in the state's prison for not less than four moiiths nor more than ten

years.

Rev., s. 3324 : 1003, c. 275. s. 24.

208. Director of public trust contracting for his own benefit. If any person,

appointed or elected a commissioner or director to discharge any trust wherein

the state- or any county, city or town may be in any manner interested, shall

become an undertaker, or make any contract for his own benefit, under such

authority, or be in any manner concerned or interested in making such contract,

or in the profits thereof, either privately or openly, singly or jointly with

another, he shall be guilty of a misdemeanor.

Rev., s. 3572; Code, s. 1011; It. C, c. 34, s. 38; 182.5, c. 1269; 1826, c. 29.
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209. Speculating in claims against towns, cities and the state. If any clerk,

sheriff, register of deeds, county treasurer or other county, city, town or state

officer shall engage in the purchasing of any county, city, town or state claim at

a less price than its full and true value, or at any rate of discount thereon, or be

interested in any speculation in any such claim, he shall be guilty of a misde-

meanor, and shall be fined or imprisoned, and also shall be liable to removal from
office at the discretion of the court.

Rev., s. B575 ; Code. s. 1009 ; 1S6S-9, o. 260.

210. Acting as agent for those furnishing supplies for schools and other state

institutions. If any member of any board of directors, board of managers,

board of trustees of any of the educational, charitable, eleemosynary or penal

institution of the state, or any member of any board of education, or any county

or district superintendent or examiner of teachers, or any trustee of any school

or other institution supported in whole or in part from any of the public funds

of the state, or any officer, agent, manager, teacher or employee of such boards

shall have any pecuniary interest, either directly or indirectly, proximately or

remotely, in supplying any goods, wares or merchandise of any nature or kind

whatsoever for any of said institutions or schools; or if any of such officers,

agents, managers, teachers or employees of such institution or school or state or

county officer shall act as agent for any manufacturer, merchant, dealer, pub-

lisher or author for any article of merchandise to be used by any of said institu-

tions or schools; or shall receive, directly or indirectly, any gift, emolument,

rcM'ard or promise of reward for his influence in recommending or procuring

the use of any manufactiired article, goods, wares or merchandise of any nature

or kind whatsoever by any of such institutions or schools, lie shall be forthwith

removed from his position in the public service, and shall upon conviction be

deemed guilty of a misdemeanor and fined not less than fifty dollars nor more
than five hundred dollars and be imprisoned, in the discretion of the court.

Rev., s. 38.33 ; 1899, c. 7.32, s. 73 ; 1897. c. .543.

211. Buying school supplies from interested officer. If any county board of

education or school committee shall buy school supplies in which any member
has a pecuniary interest, or if any school officers or teachers shall receive any
gift, emolument, reward or promise of reward for influence in recommending or

procuring the use of any school supplies for the schools with which they are con-

nected, such person shall be removed from his position in the public service

and shall, iipon conviction, be deemed guilty of a misdemeanor.

Rev., s. 3835 ; 1901. c. 4, s. 09.

212. Selling bonds without giving proper notice. It shall be unlawful for

any board of county commissioners, board of road commissioners, school board

or school committee, or any drainage commissioner or board of drainage com-

missioners of any county, city, town, road, school, or drainage district to sell

bonds for any purpose, either at public or private sale, without giving notice of

.the time and place of sale in some newspaper published in such county, city or

town at least thirty days prior to the date of sale : Provided, that where there is

no newspaper published in the county, such notice shall be posted at the court-

house door in such county at least thirty days prior to the sale.
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Any violation of tliis section by any person or corporation whose duty it shall

be to issue and sell such bonds shall constitute a misdemeanor pTUiishable by fine

or imprisonment, or both, in the discretion of the court.

.1!)17. <(. 147. 174.

213. Allowing prisoners to escape; burden of proof. If any person charged

with a crime or sentenced by the court upon conviction of any offense, shall be

legally committed to any sheriff, constable or jailer, or shall be arrested by any
sheriff, deputy sheriff or coroner acting as sheriff, by virtue of any capias issuing

on a bill of indictment, information or other criminal proceeding, and such

sheriff, deputy sheriff, coroner, constable or jailer, willfully or negligently, shall

suffer such person, so charged or sentenced and committed, to escape out of his

custody, the sheriff, depiity sheriff, coroner, constable or jailer so offending,

being thereof convicted, shall be removed from office, and shall be fined or

imprisoned, or both, at the discretion of the court before whom the trial may be

had ; and in all such cases it shall be sufficient, in support of the indictment

against such sheriff' or other officer, to prove that the' person so charged or sen-

tenced was committed to his custody, and it shall lie iipon tlie defendant to show
that such escape was not by his consent or negligence, but that he had used all

legal means to prevent the same, and acted wdth proper care and diligence

:

Provided, that such removal of a sheriff' shall not aff'ect his duty or power as a

collector of the public revenue, but he shall proceed on such duty and be account-

able, as if such conviction and removal had not been had.

Re\., s. 8.577: Code. s. 1022; K. C. c. .34, s. 35; 1791, c. .343, s. 1; 1905. c. .350.

214. Solicitor to prosecute officer for escape. It shall be the duty of solicitors,

wlien they shall be informed or have knowledge of any felon, or person otherwise

charged with any crime or oft'ense against the state, having within their respec-

tive districts escaped out of the custody of any sheriff, deputy sheriff, coroner,

constable or jailer, to take the necessary measures to prosecute such sheriff or

other officer so off'ending.

Kev.. s. 2822: Code, s. 1023; II. C. c. .34. s. .3() : 1791. o. 343. s. 2.

215. Disposing of public documents or refusing to deliver them over to suc-

cessor. It shall be the duty of the clerk of the superior court of each county,

and every other person to whom the acts of the general assembly, supreme court

I'eports or other public documents are transmitted or deposited for the use of the

county or the state, to keep the same safely in their respective offices ; and if

any such person having the custody of s\ich books and documents, for the uses

aforesaid, shall negligently and willfully dispose of the same, by sale or other-

wise, or refuse to deliver over the same to his successor in office, he shall be

guilty of a misdemeanor, and shall be punished by fine or imprisonment, or l)oth,

at the discretion of the court.

Ut'v.. s. 359S; Code. s. 1073: 1881. c. 151,

216. Failing to return process or making false return. If any sheriff', con-

stable or other officer, whether state or municipal, or any person who shall pre-

sume to act as any such officer, not being by law authorized so to do, refuse or

neglect to return any precept, notice or process, to him tendered or delivered,

which it is his dutv to execute, or make a false return thereon, he shall forfeit
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and pay to any one who will sue for the same one hundred dollars, and shall

moreover be guilty of a misdemeanor.

Rev., s. 3604; Code. s. 1112; R. C, c. 84. s. 118; 1818, c. 980, s. 3; 1827, c, 20, s. 4.

217. Failing to surrender tax-list for inspection and correction. If any sher-

iff or tax collector shall refuse or fail to surrender his tax-list for inspection or

correction upon demand by the authorities imposing the tax, or their successors

in office, he shall be guilty of a misdemeanor, and shall be imprisoned not more
than five years, and fined not exceeding one thousand dollars, at the discretion

of the court.

Rev., s. 3788; Code. s. 3S2:! ; 1870-1. e. 177. s. 2.

XoTK. See Mnniciiial C(iriior;itions. Art. .5. s. 58.

218. Failing to file report of fines. If any officer who is by law required to

tile any report or statement of fines or penalties with the county board of educa-

tion, shall fail so to do at or before the time fixed by law for the filing of such

report, he shall be guilty of a misdemeanor.

Rev., s. :;57!); 1!»()1. c. 4. s. (i2.

219. Failure of ex-justice of the peace to turn over books and papers. If any

justice of the peace, on expiration of his term of office, or if anj- personal repre-

sentative of a deceased justice of the peace, shall, after demand upon him by the

clerk of the superior court, willfully fail and refuse to deliver to the clerk of the

superior court all dockets, all law and other books, and .all official papers which

came into his hands by virtue or color of his office, he shall be guilty of a mis-

demeanor.

Rev., s. 3.'378; Code. ss. 828. 829; 188.5. c. 402.

Ai;t. -2'.). ^IiscoxiM-cT i.\ Pkivatk Office

220. Failure of certain railroad officers to account with successors. If the

l)resident and directors of any railroad company, and any person acting under

them, shall, upon demand, fail or refuse to account with the president and direc-

tors elected or appointed to succeed them, and to transfer to them forthwith all

the money, books, papers, choses in action, property and effects of every kind and
description belonging to such company," they shall be guilty of a felony, and shall

be punished by imprisomnent in the state's prison for not less than one nor more
than five years, and be fined at the discretion of the court. All persons conspir-

ing with any such president, directors or their agents to defeat, delay or hinder

the execution of this section shall be guilty of a misdemeanor, and shall be pun-

ished in like manner. The governor is hereby authorized, at the request of the

president, directors and other officers of any railroad company, to make requisi-

tion upon the gOAcrnoi' of any other state for the apprehension of any such

president failing to comply with this section.

Rev., s. .37fi0: Code, ss, 2001. 2002; 1870-1, e. 72. ss. l-.'i.

221. Malfeasance of bank officers and agents. If any president, director,

cashier, teller, clerk or agent of any bank or other corporation shall embezzle,

abstract or willfidly misapply any of the moneys, funds or credits of the bank,

or shall, without authority from the directors, issue or put forth any certificate

of deposit, draw any order or bill of exchange, make any acceptance, assign any
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note, bond, draft, bill of exchange, mortgage, judgment or decree, or make any
false entry in any book, report or statement of the bank with the intent in either

case to injure or defraud or to deceive any officer of the bank, or if any person
shall aid and abet in the doing of any of these things, he shall be guilty of a

felony, and upon conviction shall be imprisoned in the state's prison for not less

than four months nor more than fifteen years, and likewise fined, at the discre-

tion of the court.

Rev., s. 3325; 1903, c. 275, s. 15.

222. Making false entries in banking accounts; misrepresenting assets and
liabilities of banks. If any person shall willfully and knowingly subscribe to,

or make, or cause to be made, any false statement or false entry in the books of

any corporation, partnership, firm or individual transacting a banking business,

or shall knowingly subscribe to or exhibit false papers, with the intent to deceive

any person authorized to examine into the affairs of such corporation, partner-

ship, firm or individual, or shall willfully and knowingly make, state or publish

any false statement of the amount of the assets or liabilities of any such corpora-

tion, partnership, firm or individual, he shall be guilty of a felony, and upon
conviction thereof shall be imprisoned in the state's prison not less than four

months nor more than ten years.

Rev. s. 3326 : 1903, c. 275, s. 27.

Art. 30. Prison BRE.vtni a.xd Pmsoa^ers

223. Escape of hired prisoners from custody. If any prisoner, who shall be

removed from tlie prison of the respective counties, cities and towns under the

law providing for the hiring of prisoners, shall escape from the person or com-

pany having him in custody, he shall be guilty of a misdemeanor, and shall be

imprisoned at hard labor not more than thirty days, or fined not more than fifty

dollars.

Rev., .s. 3658 ; Code, s. 3455 ; 1876-7. c. 196, s. 4.

224. Prison breach and escape. If any person shall break prison, being law-

fully confined therein, or shall escape from the custody of any superintendent,

guard or officer, he shall be guilty of a misdemeanor.

Rev., s. .3657; Code, s. 1021; R. C. c. 34. s. 19 ; 1 Edw. II. st. 2d; 19(i9, c. 872.

225. Permitting escape of or maltreating hired convicts. If any person

charged in any way with the control or management of convicts, hired for serv-

ice outside of the state's prison, shall negligently permit them to escape, or shall

maltreat them, he shall be guilty of a misdemeanor; biit this provision shall not

be held to relieve any person from any criminal liability.

Rev., s. 3659 ; Code, s. 3450 ; 1881, c. 127, s. 2.

226. Conveying messages and weapons to convicts and other prisoners. If any

l^erson shall convey to or from any convict any letters or oral messages, or shall

convey to any convict or person imprisoned, charged with crime and awaiting

trial any weapon or instrument by' which to effect an escape, or that will aid him
in an assault or insurrection, or shall trade with a convict for his clothing or

stolen goods, or shall sell to him any article forbidden him by prison rules, he
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shall be guilty of a misdemeanor : Provided, that when a murder, an assault or

an escape is effected with the means furnished, the person convicted of furnish-

ing the means shall be sentenced to not less than four years hard labor in the

state's prison.

Rev., s. 3662; Code. s. 3441; 187.3-4, c. 158, s. 12; 1911, c. 11.

227. Injury to prisoner by jailer. If the keeper of a jail shall do, or cause

to be done, any wrong or injury to the prisoners committed to his custody, con-

trary to law, he shall not only pay treble damages to the person injured, but

shall be guilty of a misdemeanor.

Rev., s. 3661 ; Code. !^. 3463 ; R. C, c. 87, s. 8 ; 1795, c. 433, s. 6.

228. Confining prisoners in improper apartments. If the sheriff or jailer

shall wantonly or unnecessarily confine those committed to his custody in any
apartment, other than that provided and designated by law for persons of the

description of the prisoner, he shall be guilty of a misdemeanor.

Rev., s. 3660 ; Code, s. 8471 : R. C. c. 87, s. 16 ; 1795, c. 433, s. 4.

229. Requiring female prisoners to work in chain-gang. If any officer, either

judicial, executive or ministerial, shall order or require the working of any

female on the streets or roads in any group or chain-gang in this state, he shall

be deemed guilty of a misdemeanor.

Rev., s. 3596 ; 1897. c. 270.

SUBCHAPTER 10. OFFENSES AGAINST THE PUBLIC PEACE

Ai?T. 81. Offexses Against the Public Peace

230. Carrying concealed weapons. If any one, except when on his own prem-

ises, shall carry concealed about his person any bowie-knife, dirk, dagger, slung-

shot, loaded cane, brass, iron or metallic knuckles or razor or other deadly

weapon of like kind, he shall be guilty of a misdemeanor, and shall be fined

or imprisoned at the discretion of the court. If any one, except on his own
premises, shall carry concealed about his person any pistol or gun, he shall be

guilty of a misdemeanor and shall be fined not less than fifty dollars nor more
than two hundred dollars, or imprisoned not less than thirty days, nor more
than two years, at the discretion of the court. If any one, not being on his own
lands, shall have about his person any such deadly weapon, such possession shall

be prima facie evidence of the concealment thereof. This section shall not apply

to the following persons: officers and soldiers of the United States Army, civil

officers of the United States while in the discharge of their official duties, officers

and soldiers of the militia and the state guard when called into actual service,

officers of the state, or of any county, city or town, charged with the execution

of the laws of the state, when acting in the discharge of their official duties.

Rev., s. .3708; Code. s. 1005; 1917, c. 76.

231. Sending, accepting or bearing challenges to fight duels. If any per-

son shall send, accept or bear a challenge to fight a duel, though no death ensue,

he, and all such as counsel, aid and abet him, shall be guilty of a misdemeanor.
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and shall, moreover, be ineligible to any office of trust, honor or profit in the

state, any pardon or reprieve notvi'ithstanding.

Rev., s. .S628; Code. s. 1012; R. C, c. 34, s. 48; 1802, c. 608, s. 1.

Note. For tlio oft'oiiso of fiirhting a duel when death en.sues as a i'e.sult thereof, see
.s. :V2 of this chapter.

232. Engaging in and betting on prize fights. If any two or more persons

engage in a jirize fight, sparring match or glove or fist contest for money or other

valuabh^ prize or stake; or if any person bet or lay a wager on the result thereof

or advise, aid or abet in any way whatever in promoting the same, he shall be

fined not less than five hundred dollars, or imprisoned in the state's prison or

jail for not less than one year nor more than five years, or both, in the discretion

of the court.

Rev., s. r,l()7: IS!).^. c. 2S. ss. 1-4.

Note. Tlic i;<i\('riiiii- is empowered to prevent ])rize tights. See State Oflicers, s. 7.

233. Disturbing picnics, entertainments and other meetings. If any per-

son shall willfully interrupt or disturb any picnic, excursion party, school enter-

tainment, i)o]itical meeting, or any meeting or other organization whatsoever

lawfully and peaceably held, either at, within or without the place wliere such

picnic, excursion ])arty, school entertaiiunent, jiolitical meeting or other meeting

or organization is held, he shall be guilty of a misdemeanor, and shall be fined

or imprisoned, in the discretion of the court.

Rev., s. .".704: 1S97. c. 2i:',.

234. Disturbing schools and scientific and temperance meetings; injuring

property of schools and temperance societies. If any person shall willfully

interrupt or disturb any piiblic or private school or temperance society or

organization or any meeting lawfully and peacefully held for the purpose of

literary and scientific improvement, or for the discussion of temperance or

question of moral reform, either within or without the place where such meet-

ing or school is held, or injure any school building, or deface any school furni-

ture, apparatus or other school property, or property of any temperance

society or organization, he shall be guilty of a misdemeanor, and shall be fined

not exceeding fifty dollars or imprisoned not more than thirty days.

Rev., s. 38.38: Code. s. 2.-)92 : 1SS;.5. c. 140: 1901. c. 4, s. 28.

235. Disturbing religious congregations. If any person shall be intoxicated

or shall be guilty of any rude and disorderly conduct at any place where peo-

ple are accustomed to meet for divine worship, and while the people are there

assembled for such worship, whether such worship should have begun or not,

he shall be guilty of a misdemeanor, and shall, upon conviction, be fined or

imprisoned in the discretion of the court.

Rev., s. 3706 ; 1901. c. 738.

236. Detectives going armed in a body. If any body of men composed of

more than three i)ersons, calling themselves detectives or claiming to be in the

employ of any detective agency or known and designated as detectives, shall

go armed, they shall be guilty of a misdemeanor, and upon conviction shall

be fined or imprisoned in the discretion of the court.

Uev.. s. HH):\: 1.S9:?. c. 191.
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SUBCHAPTER 11. OFFENSES AGAINST THE PUBLIC SAFETY

Art. 32. Offenses Against the Public Safety

237. Malicious injury of property of railroads and other carriers; causing

death or other physical injury thereby. If any person shall willfully and mali-

ciously put or place any matter or thing upon, over or near any railroad track

;

or shall willfully and maliciously destroy, injure or remove the road-bed, or

any part thereof, or any rail, sill or other part of the fixture appurtenant to,

or constituting or supporting any portion of the track of such railroad ; or shall

willfully and maliciously do any other thing with intent to obstruct, stop, hinder,

delay or displace the ears traveling on such road, or to stop, hinder or delay

the passengers or others passing over the same; or shall willfully and mali-

ciously injure the road-bed or the fixtures aforesaid, or any part thereof, with

any other intent whatsoever, such person so offending shall be guilty of a felony

and shall be fined not exceeding one thousand dollars nor less than two hun-

dred dollars, and be imprisoned in the state's prison or county jail not less

than four months nor more than ten years, and shall be committed to jail till he

find surety for his good behavior, for a space of time of not less than three

nor more than seven years. If it shall happen that by reason of the commis-

sion of the offenses aforesaid, or any of them, any engine or car shall be dis-

placed from the track, or shall be stopped, hindered or delayed, so that any one

thereby be instantly killed, or so wounded or hurt as to die therefrom in twelve

calendar months thereafter, or shall thereby be maimed or be disabled in the

use of any limb or member, then, and in every such case, the party so offending,

his counselors, aiders and abettors, on conviction, shall suffer death, if the

person is killed, and shall be imprisoned in the state's prison not less than five

nor more than sixty years, if the person is maimed or disabled. If any person

shall maliciously destroy or injure any plank-road, turnpike or canal, or any

appurtenance or fixture belonging thereto, or used therewith, or shall mali-

ciously destroy or injure any lock, dam or sluice, the same being a part of any

work erected or made for the purpose of navigation, or improving the naviga-

tion of any water, the person so offending shall be guilty of a misdemeanor,

and shall suft'er the like punishment as in this section is provided for maliciously

injuring a railroad.

Rev., s. .",754: ("ode. s. 1(»8 : R. C. c. 34. ss. 99. 100; 1S38. c. 38; 1879, c. 255. s. 2; 1911.

e. 200.

238. Injuring without malice property of railroads and other carriers; caus-

ing death or other physical injury thereby. If any person, unlawfully, and
on purpose, but without malice, shall commit any of the offenses mentioned in

the preceding section, he shall be guilty of a misdemeanor. If it shall happen
that by reason of the commission of any such offense any person shall be instantly

killed, or so wounded or hurt as to die therefrom in twelve calendar months

thereafter, or shall thereby be maimed or disabled in the use of any limb or

member, then" and in every such case, the party so offending, his counselors,

aiders and abettors, shall be imprisoned not less than twelve months, and fined

at the discretion of the court.

Rev., s. .3755; Code, s. 1099; R. C, c. 34, s. 101.
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239. Shooting or throwing at trains or passengers. If any person shall will-

fully and unlawfully cast, throw or shoot any stone, rock, bullet, shot, pellet

or other missile at, against, or into any railroad car, locomotive or train, or any
person thereon, while such car or locomotive shall be in progress from one

station to another, or while such car, locomotive or train shall be stopped for

any purpose, the person so offending shall be guilty of a misdemeanor, and shall

be punished by fine or imprisonment in the county jail or state's prison, at the

discretion of the court.

Rev., s. 3763: Code. s. 1100; 1887. c. 19: 1876-7. o. 4: 1911, c. 179.

240. Operating trains and street cars while intoxicated. Any train dis-

patcher, telegraph operator, engineer, fireman, flagman, brakeman, switchman,

conductor, motorman, or other employee of any steam, street, suburban or inter-

urban railway company, who shall be intoxicated while engaged in running or

operating, or assisting in running or operating, any railway train, shifting-

engine, or street or other electric car, shall be guilty of a misdemeanor, and upon
conviction shall be fined or imprisoned, in the discretion of the court.

Rev., s. .-5758; Code. .';, 1972: 1891. c. 114; 1871-2, c. 138. s. 38; 1907, e. 3.30.

241. Displaying false lights on seashore. If any person shall make or display,

or cause to be made or displayed, any false light or beacon on or near the sea-

coast, for the purpose of deceiving and misleading masters of vessels, and thereby

putting them in danger of shipwreck, he shall be guilty of a felony, and shall be

imprisoned in the state's prison for not less than four months nor more than

ten years.

Rev., s. 34.30: Code. s. 1024; R. C, c. 34, s. .58; 1831. c. 42.

242. Local: Building unguarded barbed-wire fences along public highways.

If any person shall erect or maintain a barbed-wire fence along any public road

or highway, and within ten yards thereof, without putting a railing, smooth

wire, board or plank on the top of such fence not less than three inches in

width, he shall be guilty of a misdemeanor and shall be fined or imprisoned at the

discretion of the court. This section shall apply to the counties of Rowan, Swain,

Catawba, Greene, Richmond, Stokes, Rutherford, Forsyth, Yadkin, Bruns-

wick, Durham, Wilkes, Stanly, Cumberland, Iredell, Macon and Mitchell

:

Provided, that in Rutherford County only a railing or plank shall be used at the

top of such fence.

Rev., s. 37(!9 : 1S9.5, c. 6.5 : 1899. c. 43 : 1899, o. 22.5 : 1905. c. 220 ; 1909, cc. 318, 604. 629, 810.

243. Exploding dynamite cartridges and bombs. If any person shall fire off

or explode, or cause to be fired off or exploded, except for merchanical purposes

in a legitimate business, any dynamite cartridge, bomb or other explosive of a

like nature, he shall be guilty of a misdemeanor.

Rev., s. 3794 : 1887. c. 364, s. .53.

244. Storing explosives near causeway on Eagle's Island. It shall be unlaw-

ful for any person, firm or corporation to erect or keep any magazine or other

building for the storage of gunpowder, dynamite or other explosives within one

hundred yards of the road or causeway on Eagle's Island between the Cape Fear

and Brunswick rivers : Provided, however, that this section shall not apply to
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warehouses for the storage of spirits of turpentine, rosin and tar. Any person,

firm or corporation violating the provisions of this section shall be guilty of

a misdemeanor and shall be fined not less than fifty nor more tlian two hun-
dred dollars, or be imprisoned thirty days, or both, in the discretion of the court.

1907, c. 768.

245. Keeping for sale or selling explosives without a license. If any dealer or

other person shall sell or keep for sale any dynamite cartridges, bombs or other

combustibles of a like kind, without first having obtained from the board of com-
missioners of the county where such person or dealer resides a license for that

purpose, he shall be guilty of a misdemeanor.

Rev., s. 3817 ; 1887, c. 364, ss. 1, 4.

246. Failing to enclose marl beds. If any person shall open any marl bed
without surrounding it with a lawful fence, he shall be guilty of a misdemeanor,
and upon conviction shall be fined not exceeding fifty dollars or imprisoned not

exceeding thirty days : Provided, this shall not apply to any person whose marl
bed is situated inside his own enclosure.

Rev., s. 3796 ; 1887. cc. 235. 268.

SUBCHAPTER 12. GENERAL POLICE REGULATIONS

AnT. 33. LOTTEIUES AXn CtAjMING

247. Advertising lotteries. If any one, by writing or printing or by circular

or letter or in any other way, advertise or j^ublisli an account of a lottery,

whether within or without this state, stating how, when or where the same is to

be or has been drawn or what are the prizes therein or any of them or the price

of a ticket or any share or interest therein or where or how it may be obtained,

he shall be guilty of a misdemeanor.

Rev., s. 372.5; 18S7, c. 211.

248. Dealing in lotteries. If any person shall open, set on foot, carry on,

promote, make or draw, publicly or privately, a lottery, by whatever name, style

or title the same may be denominated or known ; or if any person, by such way
and means, expose or set to sale any house, real estate, goods, chattels, cash,

written evidence of debt, certificates of claims or any other thing of value what-

soever, every person so offending shall be guilty of a misdemeanor, and shall be

fined not exceeding two thousand dollars or imprisoned not exceeding six months,

or both, in the discretion of the court. Any person who engages in disposing

of any species of property whatsoever, including money and evidences of debt,

or in any manner distributes gifts or prizes upon tickets or certificates sold for

that purpose, shall be held liable to prosecution under this section.

Rev., s. 3726 ; Code, s. 1047 ; R. C, c. 34, s. 69 ; 1834, c. 19. s. 1 ; 1S74-5. c. 96.

249. Selling lottery tickets and acting as agent for lotteries. If any person

shall sell, barter or otherwise dispose of any lottery ticket or order for any num-
ber or shares in any lottery, or shall in anywise be concerned in such lottery, by

acting as agent in the state for or on behalf of any such lottery, to be drawn or



249 CRIAIES 'AND PUNISHMENTS—Art. ;33 Ch. 81

paid either out of or within the state, such person shall be guilty of a misde-

meanor, and shall be punished as provided for in the preceding section.

Kev., s. 3727 ; Code, s. 1048 ; E. C. c. 34, s. 70 ; 1834, c. 19, s. 2.

250. Gambling. If any person play at any game of chance at which any
money, property or other thing of value is bet, whether the same be in stake or

not, both those who play and those who bet thereon shall be guilty of a misde-

meanor.

Rev., s. 3715; 1891. c. i'9.

251. Allowing gambling in houses of public entertainment; duty of police

ofRcers; penalty. If any keeper of an ordinary or other house of entertainment,

or of a house wherein liquors are retailed, shall knowingly suffer any game, at

which money or property, or anything of value, is bet, whether the same be in

stake or not, to be played in any such house, or in any part of the premises occu-

pied therewith ; or shall furnish persons so playing or betting either on said

premises or elsewhere with drink or other thing for their comfort or subsistence

during the time of play, he shall be guilty of a misdemeanor, and shall be fined

not less than five hundred dollars and be imprisoned not less than six months.

Any person who shall be convicted under this section shall, upon such conviction,

forfeit his license to do any of the businesses mentioned in this section, and shall

be forever debarred from doing any of such biisinesses in this state. The court

shall embody in its judgment that such person luis forfeited his license, and no

board of county commissioners, board of town commissioners or board of alder-

men shall thereafter have power or authority to grant to such convicted person

or his agent a license to do any of the businesses mentioned herein. It shall be

the duty of every police officer of the cities, towtis and villages of this state to

make diligent inquiry and to exercise constant watchfulness to discover whether

any of the offenses enumerated in this section are being committed, and to report

once a week under oath to the mayor or other chief officer of his city, town or

village, whether such offenses are being committed, and all the facts within his

knowledge, or of which he has information relating thereto. If any sueli police

officer shall know or have information that such offenses are being committed

and shall fail or neglect to report the same to such mayor or other chief officer,

together with all the information known to him, as to the person or persons com-

mitting the same, the time and place of the commission and the names of tlie

witnesses thereto, he shall be guilty of a misdemeanor, and upon conviction shall

be fined or imprisoned, or both, in the discretion of the court,- and shall forfeit

his office. It shall be the duty of such mayor or other chief officer to require the

report herein provided for, and to require that the same shall bo verified by the

oath of such policeman, and if it appear Tipon such report that any of the said

offenses have been committed, it shall be the duty of such mayor or other chief

officer to issue his warrant for the arrest of the off'ender. Any such mayor or

other chief officer of any city, town or village who shall fail or neglect to require

the reports herein mentioned, or shall fail or neglect to require of sucli police

officer to verify the same upon oath, or who shall refuse or neglect, upon its

appearing from such reports that there is probable cause to believe that any of

the said offenses have been committed, to issue his warrant for the arrest of tlie

offender, shall be gTiilty of a misdemeanor. Any i)ersou committing any of tlie
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offenses mentioned in this section shall he liable to a penalty of five hnndred

dollars, to be recovered by suit in the superior court in the county in which such

offense nuiy have been committed, one-half thereof to the use of the person

bringing such suit, and one-half to the school fund for the county.

Rev., s. 3716: Code, s. 104.3: 1!)01. c. 753: R. C, e. 34. s. 76; 1790. c. 326: 1801, c. 581;
1S31. l: 26.

252. Gambling with faro-banks and tables. If any person shall open, estab-

lish, use or keep a faro-bank, or a faro-table, with the intent that games of chance

may be played thereat, or shall play or bet thereat any money, property or other

thing of value, whether the same be in stake or not, he shall l)e guilty of a misde-

meanor, and shall be fined at least two hundred dollars and imprisoned not less

than three months.

Rev., s. .3717: Code. s. 1044; R. C. s. 71 : 1848, c. .34; 1856-7. f. 25.

253. Keeping gaming tables or betting thereat. If any person shall establish,

use or keep any gaming table (other than a faro-bank), by whatever name such

table may be called, at which games of chance shall be played, he shall on con-

viction thereof be fined not less than two hundred dollars and shall be imprisoned

not less than thirty days ; and every person who shall play thereat or thereat bet

any money, property or other thing of value, whether the same be in stake or

not. shall be guilty of a misdemeanor, and shall be fined not less than ten dollars.

Rev., s. 3718: Code. s. 1045; R. C, c. 34, s. 72; 1791. c. .336; 1798, c. 502, s. 2.

254. AUovidng gaming tables on premises. If any person shall knowingly
s\iff'er to be opened, kept or used in his house or on any part of the premises

occupied therewith, any of the gaming tables by this article prohibited, he shall

forfeit and pay to any one who will s\ie therefor two hundred dollars, and shall

also be guilty of a misdemeanor and fined and imprisoned.

Rev., s. ;!719: Code. s. 1046; R. ('.. c. :!4. s. 73: 179.S. c. 502, s. 3; 1800, c. .5, s. 2.

255. Gaming tables to be destroyed by justices and police officers. All jus-

tices of the peace, sheriff's, constables and officers of police are hereby authorized

and directed, on information made to them on oath that any gaming table pro-

hibited to be used by this article is in the possession or use of any person within

the limits of their jurisdiction, to destroy the same by every means in their power

;

and they shall call to their aid all the good citizens of the county, if necessary, to

effect its destruction.

Rev., s. 3720: Code, .s. 1049; R. C. e. 34. s. 74; 1791, c. 336; 179.S. e. 502. s. 2.

256. Persons suspected of knowing of gambling places to be summoned as wit-

nesses; immunity of witnesses from prosecution. If any justice of the peace,

intendent or magistrate of police, mayor of a town, or judge of the supreme or

superior courts shall have good reason to believe that any person within his

jurisdiction has knowledge of the existence and establishment of any faro-bank,

faro-table or other gaming table prohibited by this article, or of any place where

intoxicating liquors are sold contrary to law, in any town or county within his

jurisdiction, such person not being minded to make voluntary information thereof

on oath, then it shall be lawful for such justice of the peace, intendent, magis-

trate, mayor or judge to issue to the sheriff' of the county, or to any constable of

the town or township in which such faro-bank, faro-table, gaming table or
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place where intoxicating liquors are sold contrary to law is supposed to be, a
subpoena, capias ad testificandum or other summons in writing, commanding
such person to appear immediately before such justice of the peace, intendent,

magistrate, mayor or judge and give evidence on oath as to what he may know
touching the existence, establishment and whereabouts of such faro-bank, faro-

table or other gaming table, or place where intoxicating liquors are sold contrary
to law, and the name and personal description of the keeper thereof. Such
evidence when obtained shall be considered and held in law as an information
on oath, and the justice, intendent, magistrate, mayor or judge may thereupon
proceed to seize and arrest such keeper and destroy such table, or issue process

therefor, in like manner as may be done by authority of the preceding section.

All the provisions of the section immediately following shall be applicable like-

wise to this section. The immunity of witnesses from prosecution therein pro-

vided for shall apply to any person examined under oath under this section,

whether before the issuance of any process or upon the trial of any action in

wdiich he may be called to testify.

Rev., s. 3721; Code, s. 1050; 1858-9. c. 34, s. 1; 1889, p. 355; 1913, c. 141.

257. Evidence of witnesses not to be used against them. No person shall be

excused, on any prosecution, from testifying touching any unlawful gaming done

by himself or others ; but no discovery, made by the witness upon such examina-

tion shall be used against him in any penal or criminal prosecution, and he shall

be altogether pardoned of the offenses so done or participated in by him.

Rev., s. 16.37; Code. s. 1215; R. C, c. 35, s. 50.

Note. See further, (naming Contraets and Futures, s. 2.

258. Property exhibited by gamblers to be seized; disposition of same. All

moneys or other property or thing of value exhibited for the purpose of alluring

persons to bet on any game, shall be liable to be seized by any justice of the peace,

or by any person acting under his warrant. Of the moneys or other property

or thing which shall be so seized one-half shall belong to the person seizing them,

and the other half shall go to the use of the poor.

Rev., s. 3722; Code. s. 1051; R. C, c. 34, s. 77; 1798, c. 502, s. 3.

259. Opposing destruction of gaming tables and seizure of property. If any
person shall oppose the destruction of auy prohibited gaming table, or the seizure

of any moneys, property or otlier thing staked on forbidden games, or shall take

and carry away the same or any part thereof after seizure, he shall forfeit and

pay to the person so opposed one thousand dollars, for the use of the state and
the person so opposed, and shall, moreover, be guilty of a misdemeanor.

Rev., s. 3723 ; Code, s. 1052 ; R. C. c. 34. s. 78 ; 1798, c. 502. s. 4.

Akt. 34. Protection of Mijvoks

260. Selling cigarettes to minors. If any person shall sell, give away or

otherwise dispose of, directly or indirectly, cigarettes, or tobacco in the form of

cigarettes, or cut tobacco in any form or shape which may be used or intended to

be used as a substitute for cigarettes, to any minor under the age of seventeen

years ; or if any person shall aid, assist or abet any other person in selling such
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articles to such minor, he shall be guilty of a misdemeanor, and upon conviction

shall be punished by fine or imprisonment in the discretion of the court.

Rev., s. 3804 ; 1891, c. 276.

261. Aiding minors in procuring cigarettes; duty of police ofRcers. If any

person shall aid or assist any minor eliild under seventeen years old in obtaining

the possession of cigarettes, or tobacco in any form used as a substitute therefor,

by whatsoever name it may be called, he shall be guilty of a misdemeanor and
vipon conviction shall be fined or imprisoned in the discretion of the court.

It shall be the duty of every police officer, upon knowledge or information that

any minor under the age of seventeen years is or has been smoking any cigarette,

to inquire of any such minor the name of the jjerson who sold or gave him such

cigarette, or the substance from which it was made, or who aided and abetted in

effecting such gift or sale. Upon receiving this information from any such

minor, the officer shall forthwith cause a warrant to be issued for the person

giving or selling, or aiding and abetting in the giving or selling of such cigarette

or the substance out of which it was made, and have such person dealt with as the

law directs. Any such minor who shall fail or refuse to give to any officer, upon
inquiry, the name of the person selling or giving him such cigarette, or the sub-

stance out of which it was made, shall be guilty of a misdemeanor.

Rev., s. 3805 : 1891, c. 276. s. 2 ; 1913. c. 185.

262. Selling or giving weapons to minors. If any person shall knowingly sell,

offer for sale, give or in any way dispose of to a minor any pistol or pistol car-

tridge, brass knucks, bowie-knife, dirk, loaded cane or sling-shot, he shall be

guilty of a misdemeanor.

Rev., s. 3832 ; 1893. c. 514.

263. Permitting .young children to use dangerous firearms. Any person,

being the parent or guardian of, or standing in loco parentis to, any child under
the age of twelve years, who shall knowingly permit such child to have the posses-

sion or custody of, or use in any manner whatever, any gun, pistol or other

dangerous firearm, whether such firearm be loaded or unloaded, or any other

person who shall knowingly furnish such child any such firearm, shall be guilty

of a misdemeanor, and upon conviction shall be fined not exceeding fifty dollars

or imprisoned not exceeding thirty days.

1913, c. 32.

264. Permitting minors to enter barrooms, billiard rooms and bowling alleys.

If the keeper or owner of any barroom, billiard room or bowling alley shall allow

any minor to enter or remain in such barroom, billiard room or bowling alley,

where before such minor enters or remains in such. barroom, billiard room or

or bowling alley, the owner or keeper thereof has been notified by the parents or

guardian of such minor not to allow him to enter or remain in such barroom,

billiard room or bowling alley, he shall be guilty of a misdemeanor, and upon
conviction shall be fined not exceeding fifty dollars or imprisoned not exceeding

thirty days.

Rev., s. 3729: 1897. c. 278.

265. Exposing children to fire. If any person shall leave any child of the

age of seven years or less locked or otherwise confined in any dwelling, building
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or enclosure, and go away from such dwelling, building or enclosure without

leaving some person of the age of discretion in cliarge of the same, so as to

expose the child to danger by fire, the person so offending shall be guilty of

a misdemeanor, and shall be punished at the discretion of the court.

Rev., s. 3795; 1893. c. 12.

266. Marrying females under fourteen years old. If any person shall marry
a female under the age of fourteen years, he shall be guilty of a misdemeanor.

Rev., s. .•J3B8: Code. s. 10«3 ; U. V., c. 34, s. 46; 1820, c. 1041, ss. 1. 2.

267. Separating child under six months old from mother. It shall be unlaw-

ful for any person to separate or aid in separating any child under six months
old from its mother for the purpose of placing such child in a foster home or

institution, or with the intent to remove it from the state for such purpose, unless

the consent in writing for such separation shall have been obtained from the

clerk of the superior court and the county health officer of the county in which
the mother resides ; and it shall be unlawful for any mother to surrender her child

for such purpose without first having obtained such consent. Any person vio-

lating this section shall, upon conviction, be fined not exceeding five hundred dol-

lars or imprisoned for one year, or both, in the discretion of the court.

1917, c. 59.

268. Failing to pay minors for doing certain work. Wlienever any person,

having a contract with any corporation, company or person for the manufactiire

or change of any raw material by the piece or pouiul, shall employ any minor to

assist in the work upon the faith of and by color of such contract, with intent to

cheat and defraud such minor, and, having secured the contract price, shall will-

fully fail to pay the minor when he shall have performed his part of the contract

work, whether done by the day or by the job, the person so oifending shall be

guilty of a misdemeanor, and upon conviction shall be fined not more than fifty

dollars or imprisoned not more than thirty days.

KfV.. s. 342Sa : 1S9."',, c. :U)9.

Ai;t. ''>'>. Pj;otk( Tjox of tuk Family

269. Abandonment of family by husband. If any husband shall willfully

abandon his wife without providing adequate support for such wife, and the

children which he may have begotten upon her, he shall be guilty of a misde-

meanor.

Kev.. s. .3355; Code, 8. 970; 1808-9, c. 200. s. 1; 1873-4, c. 170, s. 10; 1879, c. 92.

270. Evidence that abandonment was willful. If the fact of abandonment

of and faihire to jorovide adequate support for the wife and children shall be

proved, or, while being with such wife, neglect by the husband to provide for the

adequate support of such wife or children shall be proved, then the fact that

such husband neglects applying himself to some honest calling for the support

of himself and family, and is found sauntering about, endeavoring to maintain

himself by gaming or other undue means, or is a common frequenter of drinking

houses, or is a known common drunkard, sliall be i^resumptive evidence that such

abandonment and neglect is willfiil.

Rev., s. .3350: ("ode. s. 971 : 1S08-S). c. 209. s. 3.
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271. Order of support from husband's property or earnings. Upon any con-

viction for abandonment, any judge or any recorder having jurisdiction thereof

may, in his discretion, make such order as in his judgment will best provide for

the support, as far as may be necessary, of the deserted wife or children, or both,

from the property or labor of the defendant.

1917, c, 25!).

272. Failure of husband to provide adequate support for family. If any
husband, while living with his wife, shall willfully neglect to provide adequate

support for such wife or the children which he has begotten upon her, he shall

be guilty of a misdemeanor.

Rev., s. X>,ru : Code, s. 972 : 1800-9. c. 209, s. 2 ; 1873-4, c. 176. s. 11 : 1879, c. 92.

Art. 36. Intoxicating Liquoks

273. Adulteration of liquors. If any person shall adulterate any spirituous,

alcoholic, vinous or malt liquors by mixing the same with any substance of what-

ever kind, except as provided in the following section, or if any person shall sell

or offer to sell any spirituous, alcoholic, vinous or malt liquors, knowing the same
to be thus adulterated, or shall import into this state any spirituous or intoxi-

cating liquors, and sell or offer to sell such liquor, knowing the same to be

adulterated, he shall be guilty of a misdemeanor and shall be fined or impris-

oned, or both, at the discretion of the court.

Rev., s. .3512 ; Code, s. 982 ; 185S-9, c. 57, ss. 1, 4.

274. Selling recipe for adulterating liquors. If any person shall sell or offer

to sell any recipe or formula whatever for adulterating any spirituous or alco-

holic liquors, by mixing the same with any substance of whatever kind, except

as is herein provided, he shall be guilty of a felony, and shall be fined or impris-

oned as is provided in the preceding section : Provided, that this section and the

two sections that immediately precede and follow it respectively shall not be so

construed as to prevent druggists, physicians and persons engaged in the mechan-
ical arts from adulterating liquors for medical and mechanical purposes.

Rev., s. 3.51.3; Code, s. 984: 1858-9, e, .57, ss. 2, 3.

275. Manufacturing or selling poisonous liquors. If any person shall manu-
facture, sell, or in any way deal out spirituous liquors, of any name or kind,

to be used as a drink or beverage, and the same shall be found to contain any
foreign properties or ingredients poisonous to the human system, he shall be

guilty of a feloiiy and shall be imprisoned in the state's prison not less than five

years, and may be fined in the discretion of the court. It shall be competent

for any citizen, after making purchase of any spirituous liquor, to cause the same
to be analyzed by some known competent chemist, and if upon such analysis it

shall be found to contain any foreign poisonous matter, it shall be prinia facie

evidence against the i">arty making such a sale.

Rev., s. 3.522 : (\«le, s. 983 : 1873-4. c. 180, ss. 1, 2.

276. Selling or giving away liquor near political speaking. If any person

shall sell or give away, either directly or indirectly, any spirituous liquors, wine
or l)itters containing alcohol, within two miles of any place at which political
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public speaking shall be advertised to take place, and does take place, during the

day on which such speaking shall take place, he shall be guilty of a misdemeanor,

and shall be fined not less than ten dollars nor more than twenty dollars, or

imprisoned not exceeding twenty days.

lU'w. s. 3528: Code, s. 1079; 1879, c. 212.

277. Giving intoxicants to unmarried minors under seventeen years old. If

any person shall give intoxicating drinks or liquors to any unmarried minor
under the age of seventeen years ; or if any person shall aid, assist or abet any
other person in giving such drinks or liquors to such minor, he shall be guilty of

a misdemeanor, and upon conviction shall be punished by fine or imprisonment
in the discretion of the court ; but nothing in this section shall prevent any parent

or other person standing in loco parentis from giving or administering any such

drinks or liquors to his minor child for medicinal purposes, nor any physician

from giving or administering such drinks or liquors to any minor patient under
his care ; nor shall this section apply to the giving or using of wine in the admin-

istration of the sacrament.

1915, c. H-2.

278. Selling or giving intoxicants to unmarried minors by dealers; liability

for exemplary damages. If any dealer in intoxicating drinks or liquors sell,

or in any manner part with for a compensation therefor, either directly or indi-

rectly, or give away such drinks or liquors, to any unmarried person under the

age of twenty-one years, knowing such person to be under the age of twenty-one

years, he shall be guilty of a misdemeanor ; and such sale or giving away shall be

prima facie evidence of such knowledge. Any person who keeps on hand intoxi-

cating drinks or liquors for the purpose of sale or profit shall be considered a

dealer within the meaning of this section.

The father, or if he be dead, the mother, guardian or employer of any minor

to whom a sale or gift shall be made in violation of this section, shall have a

right of action in a civil suit against the person so offending by such sale or gift,

and upon proof of such illicit sale or gift shall recover from the party so offend-

ing such exemplary damages as a jury may assess: Provided, that such assess-

ment shall not be less than twenty-five dollars.

Rev., ss. .3524, 3525: Code, .ss. 1077. 1078: 1873-4, c. 68; 18S1, c. 242.

At;t. 37. Pt'bt.ic Drcxkexxess

279. Public drinking on railway passenger cars; copy of section to be posted.

Any person who shall publicly engage in the drinking of intoxicating liquors

in the presence of passengers on any passenger car shall be guilty of a misde-

meanor, and upon conviction shall be fined not less than ten dollars nor more

than fifty dollars, or imprisoned not to exceed thirty days. This section shall

not apply to any smoking compartment or to any closet, dining or buffet car.

It shall be the duty of all railway companies to have posted a copy of this section

in all passenger coaches used for transporting passengers within the state.

1907, c. 455.

280. Local: Public drunkenness. If any person shall be found drunk or

intoxicated on the public highway, or at any public place or meeting, in any
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county, township, city, town, village or other place herein named, he shall be

guilty of a misdemeanor, and upon conviction shall be punished as is provided

in this section

:

1. By a fine of not more than fifty dollars, or by imprisonment for not more
than thirty days, in the counties of Ashe, Catawba, Cleveland, Dare, Gaston,

Graham, Haywood, Henderson, Jackson, Lincoln, Macon, Madison, Mecklenburg,

Moore. Eichmond, Rutherford, Scotland, Stanly, Swain and Warren, in the

townships of Fruitville and Poplar Branch in Currituck County and at Pungo
in Beaufort County.

1907, cc. 305, 785, 900: 1908, c. 113; 1909, c. 815.

2. By a fine of not less than three dollars nor more than fifty dollars, or by
imprisonment for not more than thirty days, in Yancey County.

1909, c. 256.

3. By a fine of not less than two dollars and fifty cents nor more than fifty

dollars, or by imprisonment for not more than thirty days, in Buncombe County.

1909, c. 271.

4. By a fine of not less than five dollars nor more than twenty-five dollars, or

by imprisonmwit for not more than ten days, in Cherokee and Yadkin counties.

1907, c. 976.

5. By a fine of not less than three dollars nor more than five dollars in Clay

County, all such fines to go to the public-school fund of that county.

1907, c. 309.

6. By a fine of not less than five dollars nor more than ten dollars in Wake
County, all such fines to go to the general road fund of that county.

1907, c. 90S.

7. By a fine of not more than fifty dollars, or by imprisonment for not more
than thirty days, in Mitchell County : Provided, that this subsection shall not

apply to incorporated towns in that county.

1909, c. 111.

8. By a fine of not less than five dollars nor more than fifty dollars, or by
imprisonment for not more than ten days, in the village of Kannapolis, or on
the premises or within one mile of the Kannapolis Cotton Mills.

Rev., s. 37.33; 1897, c. 57; 1899, cc. 87, 208. 608. 638; 1901. c. 445; 1903, cc. 116, 124, .523,

7.58 ; 1909, c. 46, s. 2.

Art. 38. Vagrants axd Tramps

281. Persons classed as vagrants. If any person shall come within any of

the following classes, he shall be deemed a vagrant, and shall be fined not exceed-

ing fifty dollars or imprisoned not exceeding thirty days: Provided, however,

that this limitation of punishment shall not be binding except in cases of a first

offense, and in all other cases such person may be fined or imprisoned, or both, in

the discretion of the court:

1. Persons wandering or strolling about in idleness who ai'e able to work and
have no property to support them.
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2. Persons leading an idle, immoral or profligate life who have no property to

support them and who are able to work and do not work.

3. All persons able to work having no property to support them and who have
not some visible and known means of a fair, honest and reputable livelihood.

4. Persons having a tixed abode who have no visible property to support them
and who live by stealing or by trading in, bartering for or buying stolen

property.

5. Professional gamblers living in idleness.

6. All able-bodied men having no other visible means of support who shall

live in idleness upon the wages or earnings of their mother, wife or minor
children, except of male children over eighteen years old.

7. Keepers and inmates of bawdy-houses, assignation houses, lewd and dis-

orderly houses, and other places where illegal sexual intercourse is habitually

carried on: Provided, that nothing here is intended or shall be construed as

abolishing the crime of keeping a bawdy-house, or lessening the punishment by
law for such crime.

P>ev., s. 8740 : 1905, o. H91 : 1907, c. 1012, s. 1 ; 1913, c. 75 ; 1915, c. 1.

282. Police officers to furnish list of disorderly houses; inmates competent
and compellable to testify. It shall be the duty of the chief of police, marshal,

constable or other chief ministerial officer of each city and town in this state to

furnish every thirty days to the police justice, recorder, mayor or other trial

officer of such city or town a list of the bawdy, assignation, lewd and disorderly

houses and other places where illegal sexual intercourse is carried on, together

with the names of the keepers and inmates of such houses and places, in such city

or town ; and it shall be the duty of such police justice, recorder, mayor or other

trial officer, upon the filing of such list, to issue his warrant for the persons

declared in subsection seven of the preceding section to be vagrants, and to pun-

ish in accordance with the provisions of that section such of them as may be found
guilty. In all trials under said subsection seven of the preceding section any
keeper or inmate of any of the houses or places named, or his employees, shall be

competent and compellable to give evidence of the character and nature of such

house or place and of the character and acts of the keepers and inmates thereof

;

but the person so testifying shall not be prosecuted or punished for the commis-

sion of any crime about which he shall have been required to testify.

If any chief of police, marshal, constable or other chief ministerial officer of

any city or town shall fail to furnish the list of houses and places provided for

in this section, or shall suppress the name of any person whom he is required

herein to report, he shall be guilty of a misdemeanor, and upon conviction shall

be fined or imprisoned, or both, at the discretion of the court.

1907, 0. 1012, ss. 2, .3.

283. Tramp defined and punishment provided; certain persons excepted. If

any person shall go about from place to place begging or subsisting on charity,

he shall be denominated a tramp, and shall be punished by a fine not exceeding

fifty dollars, or by imprisonment not exceeding thirty days : Provided, that any
person who shall furnish satisfactory evidence of good character shall be dis-

charged without cost. Any act of begging or vagrancy by any person, unless

a well-known object of charity, shall be evidence that the person committing the

11S2
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same is a ti-amp. This section shall not apply to any woman, to any minor under

the age of fourteen years, or to any blind person.

Rev., s. 3735 ; Code, ss. 3828. 3829, 3831, 3833 ; 1897, c. 268 ; 1879, c. 198. ss. 1, 4. 6.

284. Trespassing and the carrying of dangerous weapons by tramps. If any
tramp shall enter any dwelling-house or kindle any fire on the land of another

without the consent of the owner or occupant thereof, or shall kindle a fire on

any highway, or shall be found carrying any firearm or other dangerous weapon,

or shall threaten to do any injury to the person, or to the real or personal estate,

of another, he shall be punished by imprisonment at the discretion of the court,

not to exceed twelve months.

Rev., s. 373G ; Code. s. 3S29 ; 1879. e. 19,S, s. 2.

285. Malicious injuries by tramps to persons and property. If any tramp
shall willfully and maliciously do any injury to the person, or to the real or

personal estate, of another, he shall be pmiished by imprisonment, at the discre-

tion of the court, not to exceed three years.

Rev., s. 8737; Code. s. 3s;!<t: 1S79. c. 19S. s. :'..

286. Arrest of tramps by persons who are not officers. Any person, upon a

view of any oft'ense described in the three preceding sections shall cause the

offender to be arrested upon a warrant and taken before some justice of the peace,

or he may apprehend the oft'ender and take him before a justice of the peace,

for examination, and, on his conviction, he shall be entitled to the same fee as

a sheriff.

Rev., .s. 3738 : Code. 8. 3832 ; 1879. c. 198. s. 5.

Ai;t. :>0. TvEGrLATro.v of Sales

287. Selling or offering to sell meat of diseased animals. If any person shall

knowingly and willfully sUnigliter any diseased animal and sell or offer for sale

any of the meat of such diseased animal for human con.sumption ; or if any per-

son knows that the meat offered for sale or sold for human consumption by him is

that of a diseased animal, he shall be guilt.v of a misdemeanor, and shall be fined

or imprisoned, or both, in the discretion of the court.

Rev., .s. .3442: 190.5. e. 3(13.

288. Unauthorized dealing in railroad tickets. If any person shall sell or

deal in tickets issued by any railroad company, unless he is a duly authorized

agent of the railroad company, or shall refuse upon demand to exhibit his

authority to sell or deal in such tickets he shall be guilty of a misdemeanor.

Ttev.. s. ;!7(;4: 189.5. c. S.",. s. 1.

289. Sale of cotton at night under certain conditions. If any person shall

buy, sell, deliver or receive, for a price, or for any reward whatever, any cotton

in the seed, or any unpacked lint cotton, brought or carried in a basket, hamper
or sheet, or in any mode where the quantity is less than what is usually baled,

or where the cotton is not baled, between the hours of sunset and sunrise, such

person so offending shall be guilty of a misdemeanor. On conviction, in Meek-

enburg and Nash counties, the offender shall be imprisoned not less than three

1183
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months nor more than twelve months, and shall also be liable to a penalty of two
hundred dollars, one-half of which shall go to the party suing for same and
one-half to the public schools of the county.

Rev., s. 3813; Code, s. 1006; 1873-4, c. 62; 1874-5, c. 70; 1905, c. 417.

290. Local: Sale of corn at night in less than five-bushel lots. If any person

shall buy, sell, deliver or receive for a price or for any reward whatever, any corn

in the ear or shelled of a less amount than five bushels, between the hours of sunset

and sunrise, he shall be guilty of a misdemeanor, and upon conviction shall be
punished by a fine not exceeding fifty dollars or imprisoned not exceeding thirty

days. In all prosecutions under this section it shall be necessary for the state

only to allege and prove that the defendant bought or received the corn as

charged, and the burden shall be upon the defendant to show that the provisions

of this section have been complied with : Provided, this section shall apply only to

the counties of Beaufort, Hyde, Martin, Tyrrell, Washington, Pamlico, Halifax

and Edgecombe.
Ucv.. s. 3S09; 1S89, c. 90; 1891, c. 6; 1891, c. 8.

Akt. 40. Regil.vtio.x of Rej.atiok of Einiployer and Employee

291. Enticing servant to leave master. If any person shall entice, persuade

and i^rocure any servant by indenture, or any servant who shall have contracted

in writing or orally to serve his employer, to leave unlawfully the service of his

master or employer; or if any person shall knowingly and unlawfully harbor

and detain, in his own service and from the service of his master or employer,

any servant who shall unlawfully leave the service of such master or employer,

then, in either case, such person and servant shall be guilty of a misdemeanor

and shall be fined not exceeding one hundred dollars or imprisoned not exceed-

ing six months.

Rev., s. 3365; Code, ss. 3119, 3120; 1866, c. 5S ; 1866-7. c. 124; 1881, c. 303.

292. Local: Hiring servant who has unlawfully left employee. If any per-

son shall knowingly hire, employ, harbor or detain in his own service any serv-

ant, employee, or wage hand of any other person, who shall have contracted in

writing, or orally, for a fixed period of time to serve his employer, and who shall

have left the service of his employer in violation of his contract, he shall be

guilty of a misdemeanor, and shall be civilly liable in damages to the party so

aggrieved. This section shall apply to the following counties: Beaufort, Edge-

combe, Person, Pitt, Washington, Warren, Vance, Pender, Halifax, Guilford,

Granville, Hertford, Richmond, Wake, Wayne and Caswell.

Rev., s. 3374 ; 1901, c. 682 ; 1903, o. 365 ; 1907. c. 238, s. 2 : 1907, c. 402.

293. Enticing seamen from vessel. If any person shall induce any seaman,

in the employment of any domestic or foreign vessel, in any of the ports of

North Carolina, to leave any such vessel before his term of service shall have

expired, he shall be guilty of a misdemeanor, and shall be fined not exceeding

fifty dollars, or imprisoned not exceeding thirty days.

Rev., s. 3.555 ; Code. s. 1108 ; 1879, c. 219, s. 1 ; 1881, c. 256, s. 1.

294. Secreting or harboring deserting seamen. If any person shall secrete

or harbor anv seaman who has deserted from anv domestic or foreign vessel,
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knowing that such seaman has deserted, he shall be guilty of a misdemeanor,

and shall be fined not exceeding fifty dollars or imprisoned not exceeding thirty

days; and if such seaman be found concealed or secreted by any person on his

premises, such concealment and secretion shall be deemed prima facie evidence

that such person knew that such seaman was a deserter.

Rov.. s. 355<): Code. s. 1109; 1870, c. 219, s. 2; 1881. c. 256, s. 2.

295. Search warrants for deserting seamen. If any credible witness shall

complain, upon oath before any justice of the peace, that any person has con-

cealed on his premises any seaman who has deserted from any such domestic or

foreign vessel, it shall be lawful for such justice to grant a search warrant to be

executed within the limits of his county to any proper officer, authorizing him
to search for such seaman, and to arrest the person on whose premises he may be

found; and the person on whose premises such seaman shall be found shall be

adjudged to pay the costs of the search warrant, if on examination it shall

appear that such seaman was secreted or concealed by such person ; otherwise the

costs shall be paid by the party making the complaint.

Rev., s. .35.57 ; Code, s. 1110 ; 1881. c. 2.5G. s. H.

296. Appeal in cases of deserting seamen regulated. In all cases arising

under the three preceding sections, if any appeal is prayed by either party at

the time of the trial, it shall be granted ; but no appeal shall be granted by any
justice at any time after the final hearing of the case. In case an appeal is

prayed at the trial, it shall be the duty of the justice to proceed immediately to

reduce to writing the testimony of any witness whose testimony is material (if

such witness shall be ma.ster, officer or seaman on board of any vessel), in the

presence of the adverse party, who may cross-question such witness, which testi-

mony shall be subscribed by such witness and returned by the justice with the

papers in the case; and on the hearing in the appellate court, the testimony so

taken and reduced to writing by the justice shall be read, heard and accepted as

the true and lawful testimony of such witness, as if such person were in person

present to give evidence. For reducing such testimony to writing the justice

shall receive the same fees as are allowed for taking depositions.

Rev., s. ;^.55S: Oodo, s. 1111 : issl. c. 2.5(5, ss. 4. 5.

297. Influencing agents and servants in violating duties owed employers.

Any person who gives, offers or promises to an agent, employee or servant any
gift or gratuity whatever with intent to influence his action in relation to his

principal's, employer's or master's business; any agent, employee or servant who
requests or accepts a gift or gratuity or a promise to make a gift or to do an act

beneficial to himself, under an agreement or with an understanding that he shall

act in any particular manner in relation to his principal's, employer's or mas-

ter 's business ; any agent, employee or servant who, being authorized to procure

materials, supplies or other articles either by purchase or contract for his prin-

cipal, employer or master, or to employ service or labor for his principal, em-

ployer or master, receives, directly or indirectly, for himself or for another, a

commission, discount or bonus from the person who makes such sale or contract,

or furnishes such materials, supplies or other articles, or from a person who
renders such service or labor ; and any person who gives or offers such an agent.
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employee or servant such commission, discount or bonus shall be guilty of a mis-

demeanor and sliall be punished in the discretion of the court.

1!»13. c. liH). s. 1.

298. Witness required to give self-criminating evidence; no suit or prosecu-

tion to be founded thereon. No person shall be excused from attending, testi-

fying or producing books, papers, contracts, agreements and other documents
before any court, or in obedience to the subp^na of any court, having jurisdic-

tion of the erinu^ denounced in the preceding section, on the ground or for the

reason that the testimony or evidence, documentary or otherwise, required of

him may tend to incriminate liim or to subject him to a penalty or to a forfeiture

;

but no person shall be liable to any suit or prosecution, ciyil or criminal, for or

on account of any transaction, matter or thing concerning which he may testify

or produce evidence, documentary or otherwise, before such court or in obedience

to its subpania or in any such case or proceeding: Provided, that no person so

testifying or producing any such books, papers, contracts, agreements or other

documents shall be exempted from prosecution and punishment for perjury

committed in so testifying.

]!)l:!. r. 1!M>. s. 2.

299. Blacklisting employees. If any person, agent, company or corporation,

after having discliarged any employee from his or its service, shall prevent or

attempt to prevent, by word or writing of any kind, such discharged employee

from obtaining employment with any other person, company or corporation,

such person, agent or corporation shall be guilty of a misdemeanor and shall be

punished by a fine not exceeding five hundred dollars ; and such person, agent,

company or corporation shall be liable in penal damages to such discharged per-

son, to be recovered by civil action. This section shall not be construed as pro-

hibiting any person or agent of any company or corporation from furnishing

in writing, upon request, any other person, company or corporation to whom such

discharged person or employee has applied for employment a trutliful statement

of the reason for such discharge.

19(1!). c. S.">S. s. 1.

300. Conspiring to blacklist employees. It shall be unlawful for two or more
persons to agree together to blacklist any discharged employee or to attempt, by

words or writing or any other means whatever, to prevent such discharged em-

ployee, or any employee who may have voluntarily left the service of his em-

ployer, from obtaining employment with any other person or company. Persons

violating the provisions of this section shall be guilty of a misdemeanor and shall

be fined or imprisoned, or both, at the discretion of the court.

loot), c. S5S. s. -J.

301. Issuing nontransferable script to laborers. If any person who employs

laborers by the day, week or month shall issue in payment for the services of such

laborers any ticket, certificate or other script bearing upon its face the word

"nontransferable," or shall issue such ticket, certificate or other script in any

form that would render it void by transfer from the person to whom issued; or

shall refuse to pay to the person holding the same its face value, he shall be

guilty of a misdeirieanor, and upon conviction thereof shall be fined not less than

I
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ten dollars nor more than fifty dollars for each offense, or imprisoned not more
than thirty days.

Kev.. s. .•{7;50 ; 18<S9, c. 2.S0 : l.sijl. c. 7S : 1.S<)1. c. 45(5 ; 1S91, c. 4() : l,s!)l. cc. I(i7. .'!70 : 1S95,

c. 127: 1891. cc. 167. 456.

Art. 41. Kegiflation of Iiklatiox of Laxdloi.'u a.xd Tenant

302. Local: Violation of certain contracts between landlord and tenant. If

any tenant or cropper shall procure advances from his landlord to enable liim to

make a crop on the land rented by hhn, and then willfully abandon the same with-

out good cause and before paying for such ailvances ; or if any landlord shall

contract with a tenant or cropper to furnish him advances to enable him to

make a crop, and shall willfully fail or refuse without good cause, to furnish

such advances according to his agreement, he shall be guilty of a misdemeanor
and shall be fined not exceeding fifty dollars or imprisoned not exceeding thirty

days. Any person employing a tenant or cropper who has violated the provi-

sions of this section, with knowledge of such violation, sliall be liable to the land-

lord furnishing such advances for the amount thereof, and shall also be guilty

of a misdemeanor, and fined not exceeding fifty dollars or imprisoned not

exceeding thirty days. This section shall apply to the following counties only

:

Wayne, Lenoir, Greene, Johnston, Jones, Onslow, Craven, Cleveland, Sampson,

Pitt, Duplin, Gates, Cumberland, Perquimans, Chowan, Robeson, Bladen, Nash,

Harnett, Edgecombe, Hertford, Wilson, Rockingham, Pender, Currituck, Gaston,

Northampton. Beaufort, Chatham, Tyrrell, Mecklenburg, Halifax, Caswell, Cam-
den, Cabarrus, Columbus, Martin, Washington, Wake, Alexander, IMontgomery,

Pamlico, Rowan, Rutherford, Bertie, AVarren and Lincoln.

Kev.. s. .SSOf;: liM).-). cc. 2!)7. .•1S8. 445. SL>() : 1907, c. 84. s. 1; 1907. c: 50.5. s. 1 : 1907. cc. 8,

(i:!9, 719. ,S(i9.

303. Local: Tenant neglecting crop; landlord failing to make advances; har-

boring or employing delinquent tenant. If any tenant or cropper shall procure

atlvances from his landlord to enable him to make a crop on the land rented by

him and then willfully refuse to cultivate such crops or negligently or willfully

abandon the same without good cause and before paying for such advances ; or if

any landlord who induces another to become tenant or cropper by agreeing to

furnish him advances to enable him to make a crop, shall willfully fail or refuse

without good cause to furnish such advances according to his agreement ; or if any

person shall entice, persuade or procure any tenant,- lessee or cropper, wlio has

made a contract agreeing to cultivate the land of another, to abandon or to refuse

or fail to cultivate such land, or after notice shall harbor or detain on his own
premises, or on the premises of another, any such tenant, lessee or cropper, he

shall be guilty of a misdemeanor and shall be fined not more than fifty dollars or

imprisoned not more than thirty days. Any person who employs a tenant or

cropper who has violated the provisions of this section, with knowledge of siieh

violation, shall be liable to the landlord furnishing such advances for the amount

thereof. This section shall apply only to the following counties : Wake, Hyde,

Anson, Hertford, Sampson, Franklin, T^nion, Richmond, Moore, Lincoln, Rowan,

Rutherford and Halifax.

Iti'v.. s. 3367: 1905. c. 299. ss. 1-7: 1907. c. 84. s. 2: 1907. c. 288. s. 1 : 1907. c. 595. s. 2:

1907, cc. .543. 810.
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304. Local: Tenant violating contract not to rent land from others. When-
ever land shall be rented for agricultural purposes and the tenant renting the

same shall, at the time thereof or at any subsequent time during the term of such

renting, enter into a contract in writing with his lessor, from whom he so rented,

that he, the tenant, will not thereafter, without the lessor's consent, rent any

land for agricultural purposes from any other person than such lessor during

the same term of renting, nor become a cropper on the land of any other person

than the lessor during such term, any tenant who shall willfully violate the

written contract so entered into by him, without just cause and lawful excuse

therefor, shall be guilty of a misdemeanor, and on conviction thereof shall be

punished by a fine not exceeding fifty dollars or by imprisonment for not more
than thirty days. This section shall apply only to Greene County.

1907, e. 981.

Art. 42. Cruelty to Animals

305. Cruelty to animals; construction of section. If any person shall will-

fully overdrive, overload, wound, injure, torture, torment, deprive of necessary

sustenance, cruelly beat, needlessly mutilate or kill or cause or procure to be

overdriven, overloaded, wounded, injured, tortured, tormented, deprived of

necessary sustenance, cruelly beaten, needlessly mutilated or killed as aforesaid,

any useful beast, fowl or animal, every such offender shall for every such offense

be guilty of a misdemeanor. In this section, and in every law which may be

enacted relating to animals, the words "animal" and "dumb animal" shall be

held to include every living creature; the words "torture," "torment" or

"cruelty" shall be held to include every act, omission or neglect whereby unjusti-

fiable physical pain, suffering or death is caused or permitted; but such terms

shall not be construed to prohibit lawful shooting of birds, deer and other game
for human food.

Rev., s. 3299; Code, ss. 2482. 2490; 1891, o. 65; 1881. e. 34. s. 1; 1881. c. 368. ss. 1, 1.5;

1907. C-. 42.

306. Instigating or promoting cruelty to animals. If any person shall will-

fully set on foot, or instigate, or move to, carry on, or promote, or engage in, or

do any act towards the furtherance of any act of cruelty to any animal, he shall

be guilty of a misdemeanor, and upon conviction shall be fined not more than

fifty dollars or imprisoned not more than thirty days.

Rev., s. .'!.3O0; Code. s. 2487; 1891. c. 65; 1881. c. .368. s. 6.

307. Bear-baiting, cock-fighting and similar amusements. If any person

shall keep, or use, or in any way be connected with, or interested in the manage-

ment of, or shall receive money for the admission of any person to, any place

kept or used for the purpose of fighting, or baiting any bull, bear, dog, cock, or

other animal ; or if any person shall encourage, aid or assist therein, or shall

permit or suffer any place to be so kept or used, he shall be guilty of a misde-

meanor, and upon conviction shall be fined not more than fifty dollars or impris-

oned not more than thirty days.

Rev., s. ;i301 : Code. s. 2483: 1891. c. <i5 : 18S1, c. 368. s. 2.

308. Conveying animals in a cruel manner. If any person shall carry or

cause to be carried in or upon any vehicle or other conveyance, any animal in a

11S8
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cruel or inhuman manner, he shall be guilty of a misdemeanor, and upon convic-

tion shall be fined not more than fifty dollars or imprisoned not more than thirty

days. Whenever an offender shall be taken into custody therefor by any officer,

the officer may take charge of such vehicle or other conveyance and its contents,

and deposit the same in some safe place of custody. The necessary expenses which
may be incurred for taking cliarge of and keeping and sustaining the vehicle or

other conveyance shall be a lien thereon, to be paid before the same can be law-

fully reclaimed ; or the said expenses, or any part thereof remaining unpaid, may
be recovered by the person incurring the same of the owner of such animal in an

action therefor.

Rev., s. 3302 : Code, s. 2486 : 18!)1, c. G5 ; 1881, c. 368, s. 5.

Akt. 4:'.]. Protection of Animals Against Contagious Diseases

309. Selling, using or exposing diseased animals. If any person shall sell,

offer for sale, use or expose, or cavise or procure to be sold, offered for sale, used

or exposed, any horse or other animal having the disease known as glanders or

farcy, or any other contagious or infectious disease known by such person to be

dangerous to life, or which shall be diseased past recovery, he shall be guilty of

a misdemeanor, and upon conviction shall be fined not more than fifty dollars or

imprisoned not more than thirty days.

Rev., s. 3295: Code. s. 2488: 1891, c. 65: 1881, c. 368, s. 7.

310. Animals affected with glanders to be killed. If the owner of any animal

having the glanders or farcy shall omit or refuse, upon discovery or knowledge

of its condition, to deprive the same of life at once, he shall be guilty of a misde-

meanor, and upon conviction shall be fined not more than fifty dollars or impris-

oned not more than thirty days.

Rev., s. 3296 : Code, s. 2489 : 1891, e. 65 ; 1881, c. 368. s. 8.

311. Hogs affected with cholera to be segregated and confined. If any per-

son having swine affected with the disease known as hog cholera, or any other

infectious or contagious disease, who discovers the same, or to whom notice of

the fact shall be given, shall fail or neglect for one day to secure the diseased

swine from the approach of or contact with other hogs' not so affected, by penning

or otherwise securing and effectually isolating them, so that tliey shall not have

access to any ditch, canal, branch, creek, river or other water-course which

passes beyond the premises of the owners of such swine, he shall be guilty of

a misdemeanor, and upon conviction shall be fined not exceeding fifty dollars or

imprisoned not exceeding thirty days.

Rev., s. .3297; 1889, e. 173, s. 1 : 1891, o. 67, ss. 1, 3: 1903, e. 106: 1899, e. 47: 1913, e. 120.

312. Shipping hogs from cholera-infected territory. It shall be unlawful for

any person, firm or corporation in any district or territory infected by cholera

to bring, carry, or ship hogs into any stock-law section or territory, unless such

hogs have been certified to be free from cholera either by the farm demonstration

agent of the county or some other suitable person to be designated by the clerk

of the superior court. Any violation of this section shall constitute a misde-

meanor.

1917, c. 203.
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313. Distributing, selling or using hog-cholera virus without permission. It

shall be unlawful for any person, firm or corporation to distribute, sell or use

virulent blood from cholera-infected hogs, or "virus," unless and until written

permission has been obtained from the state veterinarian for such distribution,

sale or use. Any person, firm or corporation guilty of violating the provisions

of this section, or failing or refusing to comply with the requirements hereof,

shall be guilty of a misdemeanor and upon conviction shall be fined not less

than fifty nor more than one liundred dollars for each offense, and may be

imprisoned, in the discretion of the court, not less than ten nor more than thirty

days. The offender shall also be liable to any person injured on account of such

violation to the full amoiint of all damages and costs.

1915, c. 88.

Art. 44:. Pr.otectio.\ of Livbhtochc Rta^nixg at LARaE

314. Failing to show hide and ears of livestock killed while running at large.

If any person shall kill any neat cattle, sheep or hogs in the woods or range, and
shall for two days fail to show the hide and ears to the nearest justice or to two
freeholders, he shall be guilty of a misdemeanor. In Tyrrell County this section

extends to the killing of neat cattle in enclosures.

Rev., s. nP,15: Code. s. 2.*',1S; R. C. c. 17. s. 2: 1901. e. 546: 1907. v. 821.

315. Molesting or injuring livestock. If any person shall unlawfully and
on purpose drive any livestock, lawfully running at large in the range, froni said

range, or shall kill, maim or injure any livestock, lawfully running at large in

the range or in the field or pasture of the owner, whether done with the actual

intent to injure the owner, or to drive the stock from the range, or with any
other unlawful intent, every such person, his counselors, aiders, and abettors,

shall be guilty of a misdemeanor. In the counties of Graham, Swain, Haywood,
Jackson and Transylvania he shall be guilty of a felony and shall be punished

as if convicted of larceny: Provided, that nothing herein contained shall pro-

hibit any person from driving out of the range any stock unlawfully brought

from other states or places. In any 'indictment under this section it shall not

be necessary to name in the bill or prove on the trial the owner of tlie stock

molested, maimed, killed or injured.

Rev., s. 3314; Code, s. 1002: 1SS5, c. 383: 1887, c. .3e.S : 1895. c 1!H): R. C, c. --'A. s. 104;

1850, c. 94, ss. 1, 2.

316. Altering the brands of and misbranding another's livestock. If any

person shall knowingly alter or deface the mark or brand of any other person's

horse, mule, ass, neat cattle, sheep, goat, or hog, or shall knowingly mismark or

brand any such beast tliat may be unbranded or unmarked, not proi)erly his

own, with intent to defraud any other person, the person so offending shall be

guilty of a felony, and shall be punished as if convicted of lareeiiy.

Rev., s. 3317 ; Code, s. 1001 : R. C, c. 34, s. 57 ; 1797, c: 485, s. 2.

317. Placing poisonous shrubs and vegetables in public places. If any per-

son shall throw into or leave exposed in any public square, street, lane, alley

or open lot in any city, town or village, or in any public road, any mockorange

or other i^oisonous shrub, plant, tree or vegetable, he shall be liable in damages

IIJK)
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to any person injnred thereby and shall also be guilty of a misdemeanor, and

npon conviction shall be fined or imprisoned, at the discretion of the eonrt.

lu-v.. s. :!;ns: 1SS7. c :!:5S.

AkT. 45. Pi;()TEOTIO\ of ].ETTERS, TET.EGBA^rS AND TeLEPUO.XE MeSHAGES

318. Wrongfully obtaining or divulging knowledge of telephonic messages.

If any person wrongfully obtain, or attempt to obtain, any knowledge of a tele-

phonic message by connivance with a clerk, operator, messenger or other em-

ployee of a telephone company, or being such clerk, operator, messenger or em-

ployee, willfully diviilge to any but the persoii for whom it was intended, the con-

tents of a telephonic message or dispatch intrusted to him for transmission or

delivery, or the nature thereof, he shall be guilty of a misdemeanor, and shall

be fined or imprisoned, or both, in the discretion of the court.

Rev., s. .^S4S: loo:?, c. rM).

319. Violating privacy of telegraphic messages; failure to transmit and de-

liver same promptly. If any person wrongfully obtain, or attempt to obtain any
knowledge of a telegraphic message by connivance with a clerk, operator, messen-

ger, or other employee of a telegraph company ; or, being such clerk, operator,

messenger, or other employee, willfully divulge to any but the person for whom it

was intended, the contents of a telegraphic message or dispatch intrusted to him
for transmission or delivery, or the nature thereof, or willfully refuse or neglect

duly to transmit or deliver the same, he shall be guilty of a misdemeanor.

Rev., s. :!S4(;: ls,s<). <•. 41. s. 1.

320. Unauthorized opening, reading or publishing of sealed letters and tele-

grams. If any person shall willfully, and without authority, open or read, or

cause to be opened or read, a sealed letter or telegram, or shall publish the whole

or any portion of such letter or telegram, knowing it to have been oi)ened or read

without authority, he shall be guilty of a misdemeanor.

Rev., s. .•57-JS; 1.S.S!). c. 41. s. 2.

Ai;t. -K). MiscEi.i.A.xEOTTs Police RE(in..vTioxs

321 Desecration of state and national flag. Any person who in any manner,

for exhibition or display, shall place or cause to be placed any word, figure, mark,

picture, design, drawing, or any advertisement of any nature upon any flag,

standard, color or ensign of the United States or state flag or ensign of this state,

or shall expose or cause to be exposed to public view any such flag, standard, color

or ensign upon which shall have been printed, painted or otherwise placed, or to

which shall be attached, appended, affixed or annexed, any word, figure, mark,

picture, design or drawing or any advertisement of any nature, or who shall

expose to public view, manufacture, sell, expose for sale, give away, or have in

possession for sale or to give away, or for use for any purpose, any article or

substance of merchandise, or a receptacle of merchandise or article or thing for

carrying or transporting merchandise, upon which shall have been printed,

painted, attachetl or otherwise placed a representation of any such flag, standard,

color or ensign, to advertise, call attention to, decorate, mark or distinguish the

article or substance upon which it is so placed, or who shall publicly mutilate,
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deface, defile, or defy, trample upon or cast contempt, either by words or act,

upon any such flag, standard, color or ensign, shall be deemed guilty of a mis-

demeanor and shall be punished by a fine not exceeding fifty dollars or by
imprisonment for not more than thirty days. Any person violating this section

shall also forfeit a penalty of fifty dollars for each offense, to be recovered with

costs in a civil action or suit in any court having jurisdiction. Such action or

suit may be brought by and in the name of any citizen of this state, and such

penalty, when collected, less the costs and expenses of the action or suit, shall be

paid one-half to the person suing and one-half to the school fund of the county in

which suit was brought ; and two or more penalties may be sued for and recov-

ered in the same action or suit.

The words, flag, standard, color or ensign, as used in this section, shall include

any flag, standard, color, ensign, or any picture or representation of any of tliem,

made of any substance or represented on any substance, and of any size, evi-

dently purporting to be a flag, standard, color or ensign of the United States of

America, or a picture or a representation of any of them, upon which shall be

shown the colors, the stars and the stripes, in any number of either thereof, or by

which the person seeing the same, without deliberation, may believe it to repre-

sent the flag, colors, standard or ensign of the United States of America.

The possession by any person other than a public officer, as such, of a flag.

standard, color ensign, article, substance, or thing, on which there is anything

made unlawfid by this section, shall be presumptive evidence that the same is

in violation of this section.

1917. c. 271.

322. Injuring notices and advertisements. If any person shall wantonly or

maliciously mutilate, deface, pull or tear down, destroy or otherwise damage any

notice, sign or advertisement, unless immoral or obscene, whether put up by an,

officer of the law in performance of the duties of his office or by some other

person for a lawful purpose, before the object for which such notice, sign or

advertisement was posted shall have been accomplished, he shall be guilty of a

misdemeanor, and upon conviction thereof shall be fined not exceeding twenty-

five dollars or imprisoned not exceeding thirty days at the discretion of the court.

Nothing herein contained shall apply to any person mutilating, defacing, pulling

or tearing down, destroying or otherwise damaging notices, signs or advertise-

ments put upon his own land or lands of which he may have charge or control,

unless consent of such person to put up such notice, sign or advertisement shall

have first been obtained, except those put up by an officer of the law in the per-

formance of the duties of his office.

Rev., s. :1700; ISS!"). e. .••.02.

323. Defacing or destroying public notices and advertisements. If any per-

son shall willfully and unlawfully deface, tear dowu, remove or destroy any

legal notice or advertisement authorized by law to be posted by any officer or

other person, the same being actually posted at the time of such defacement,

tearing down, removal or destruction, during the time for which such legal

notice or advertisement shall be authorized by law to be posted, he shall be

guilty of a misdemeanor, and shall be fined not exceeding fifty dollars, or impris-

oned not exceeding thirty days.

Rev., s. 3710; Code, s. 981 : 1876-7, c. 215.
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324. Erecting signals and notices in imitation of those of railroads. No per-

son, firra or corporation other than a railroad or street railway company shall,

for advertisement or other purposes, erect and maintain on or near any highway,

any cross-arm post or other post or standard containing the words '

' Stop ! Look

!

Listen
! " or other such words or combinations of words in imitation of rail-

road signals or notices. Any person, firm or corporation violatiHg the provisions

of this section shall he guilty of a misdemeanor and shall be punished by fine or

imprisonment, in the discretion of the court.

1917, c. 2.30.

325. Furnishing intoxicants, poisons or firearms to inmates of charitable and
penal institutions. If any person shall sell or give to any inmate of any chari-

table or penal institution any intoxicating drink or any narcotic, poison or poison-

ous substance, except upon the prescription of a physician, or shall give or sell

to any such inmate any deadly weapon, or any cartridge or ammunition for fire-

arms of any kind, he shall be guilty of a misdemeanor, and, upon conviction

thereof, shall be fined or imprisoned at the discretion of the court; and if he

be an officer or employee of any institution of the state, he shall be dismissed

from his office.

Rev., .s. 3517: 1S99. c. 1. s. ry^..

326. Usurious loans on household and kitchen furniture. Any person, firm

or corporation who shall lend money in any manner whatsoever by note, chattel

mortgage, conditional sale or otherwise, upon any article of household or kitchen

furniture, and shall take, receive, reserve or charge a greater rate of interest than

six per cent, either before or after the interest may accrue, or who shall refuse

to give receipts for payments on interest or principal of such loan, or who shall

fail and refuse to surrender the note and security when the same is paid off or

a new note and mortgage is given in renewal, unless such new mortgage shall

state the amount still due by the old note or mortgage and that the new one is

given as additional security, shall be guilty of a misdemeanor, and in addition

thereto shall forfeit double the interest which has been theretofore paid.

1907. c. 110.

327. Digging ginseng on another's land during certain months. All per-

sons shall be allowed to dig ginseng at any time of the year for the purpose of

replanting the same. If any person dig ginseng, except on his own premises,

or for the purpose of replanting the same, between the first day of April and the

first day of Sei:»tember, he shall forfeit and pay the sum of ten dollars for each

day's or part of a day's digging, and shall also be guilty of a misdemeanor.

Rev., ss. 3502, 3714 ; Code, s. 1053 ; 1866-7, c. 60 ; 1905, c. 211.

XoTE. For larceny of ginseng, see s. 86 of this chapter.

328. Shooting rifles across Currituck Sound and waters of Dare County. If

any person shall shoot a rifle across or over the waters of Currituck Sound, or

the waters of Dare County, except in East Lake Township, he shall be guilty of

a misdemeanor and shall be fined not less than ten dollars nor more than fifty

dollars, or imprisoned not less than ten days nor more than thirty daj's.

Rev., s. 3734 : 1889, c. 21, s.s. 1, 2 ; 1903, c. 617.

1193



CHAPTER 82

CRIMINAL PROCEDURE

Art. 1. (iEiXEKAL PUOMSIOAS.

1. statute of limitations for uiisdeiueanors.

2. Issue and return of criminal pi'oc-ess.

3. Date of receipt and service indorsed on i»rocess.

4. Accused entitled to counsel.

5. Fees allowed counsel assij^ned to <lefend in cai)it;il ci

6. Imprisonment to be in county jail.

7. Post-mortem e.xaminations directed.

8. Stolen property returned to owner.
9. ^Magistrate may associate another with him.

10. Speedy trial or discharge on coniniitnient for felony.

.\kt. 2. Wakkaats.
11. Who may issue warrant.
12. Complainant e.xamiued on oatli.

13. Warrant issued : contents.

14. Where warrant may be executed
15. Warrant indorsed and served in another county.
16. Magistrate not liable for indorsing warrant.
17. Before what magistrate v*-arrant returned.

Akt. 3. Search Warrants.

18. In what cases issued, and where executed.
19. Nature of warrant and jirocedure thereon.

Art. 4. Peace Warrants.

20. Officers authorized to issue peace warrants.
21. Complaint and examination.
22. Warrant issued.

23. To whom warrant directed.

24. Defendant recognized to keep the iieace.

25. Defendant discharged, or new recognizance recpiired.

26. Defendant im]>risoned for want of security.

27. How dis( barged from imprisonment.
28. Defendant may appeal.

29. Breach of peace in i)resence of coui-t.

30. Recognizance returned to sn])erioi- court.

Art. 5. Ahhkst.

.)1. Persons present may arrest f(u- breach of peace.

32. Arrest for felony without warrant.
33. When officer may arrest without warrant.
34. House broken open to prevent felony.

35. Officer may break and enter houses, when.
36. Persons summoned to assist in arrest.

37. I'roceduri' on ai'rest without warrant.

Art. 6. Fugitives from Justice.

38. Outlawry for felony.

39. Fugitives from another state arrested.

40. Rec(U-d kept, and copy sent to governor.

41. Duty of governor.
42. Person suri-endered on order of governor.

43. (iovernor may employ agents, and offer icwards.
44. Officer entitled to reward.
45. I'X'iienses iiaid. in bi-inging fngitixc from another statt



CRTMliYAL PROCEDURE Ch. 82

Art. 7. Puelimixakv Examination.

4(). Waiver of exaiuiiiation.

47. l'io(('(lui-c>. when .justice has not tiiial .iurisdiction.

4S. Duty of examinini; maj^istrate.

49. Testimony reduced to writing : riglit to counsel.

50. Prisoner examined; advised of riglits.

51. Exclusion of witnesses at examiuatiou.
5:.'. Answers in writing, rt'ad to prisoner, signed hy magistrate.
)']. Witnesses for defendant examined.
54. Exaniin;ition of prisoner not required in misdemeanors.
55. Wlien i)ris(>ner discharged.
5C.. When iirisoncr held to answer charge.
57. Witnesses against prisoner recoguized.
5S. Witnesses reiiuired to give security for apjiearance.
5!). Inv(>stigatiou in case of lynching.
(>U. Witnesses in lynching not privileged.

(il. I'roceedings certified to court : used as evidence.
62. Penalty for failing to return.

Art. S. Bail.

()."!. Ofticei-s jiuthorized to tiike bail, Ijefore imprisonment.
(i4. Officers authorized to take bail after imprisonment.
(15. liecognizance tiled with clerk.

(JG. P>Mil allowed on preliminary examination.
()7. Duty of magistrate granting bail.

GS. Sheriff or deputy may take bail.

()9. Sheriff may take bail of prisoner in custody.
70. P>ail on continuance before justice.

Art. t). FoRFEjTrKE of Bail.

71. In recognizance to keep the peace.
72. When rcH-ognizance deemed broken.
73. Recognizance iirosecuted.

74. Notice of judgment nisi before execution.
75. What notice must contain.

7G. Service of notice.

77. Judges may remit forfeited recognizances.
7.S. Money refunded by cierk.

79. Money lefunded by treasurer.
Si). Forfeiture (jf bond before justice.

si. .Indgment final rendered and enforced.
.S2. Forfeiture over ."^200 before justice.
S."!. Right of bail to surrender principal.
S4. Xew bail given upon surrender: liability of sheriff.

.S5. Defenses open to bail.

\KT. 10. COiMMlTMK.XT TO PRISON.

S(). Order of commitment.
s7. ( '(jniinitnient to county jiiii.

ss. Coniniitnient of witness.

.VUT. 11. ^'K.\^E.

s9. In case of lynching.
91). In olfenses on waters dividing counties.
91. Assault in one county, death in another.
92. Assault in this state, death in another.
9:!. I'ei-scn in this state injuring one in another.
94. In count.v v.'here death occurs.
95. Improper venue met by plea in abatement; procedure.

-Vkt. 12. Pkksentmkxt.

9G. Xo arrest nor trial on presentment.
97. Names of witnesses indorsed on presentment.
9S. Sul))KFn:i for witnesses on iiresentment.



CKIMINAL PROCEDUKE Ch. 82

Art. 13. I.xuiCTMEiST.

99. Waiver of bill of indictment.
100. Bills returned by foreman except in capital cases.

101. Substance of judicial proceedings set forth.

102. Bill of particulars.

103. Essentials of bill for liomicide.

104. Form of bill for perjury.

105. Bill for subornation of perjury.
106. Former conviction alleged in bill for second offense.

107. Manner of alleging joint ownership of property.
108. Description in bill for larceny of money.
109. Description in bill for embezzlement.
110. Inti'Ht to defraud ; larceny and receiving.

111. .Separate counts; consolidation.
112. Bill or warrant not quashed for informality.

113. Defects whicli do not vitiate.

Art. 14. Trial Before Justice.

114. In cases of final jurisdiction.

115. Trial by jury, if demanded.
110. What submitted to jury.

117. Commitment after judgment.
lis. Parties entitled to copy of papers ; bar to indictment.
119. Justice to make return of cases to superior court.

Art. 15. Trial in Superior Court.

120. Prisoner standing mute, plea of not guilty entered.

121. Peremptory challenges of jurors by defendant.
122. Peremptory challenges by the state.

123. Challenge to special venire same as to tales jurors.

124. Exclusion of bystanders in trials for rape.
125. Term expiring during trial extended.
126. Justification as defense to libel.

127. Conviction of assault, when included in charge.
128. Conviction for a less degree or an attempt.
129. Burglary in first degree charged, verdict for second degree.

130. Verdict for murder in first or second degree.

131. Demurrer to the evidence.

132. New trial to defendant.
133. Nol. pros, after two terms ; when capias and subpoena issued.

133a. Prisoner not to be tried in prison uniform.

Art. 16. Appeal.

134. Appeal from justice ; trial de novo.
135. Justice to return papers and findings to superior court.

136. When state may appeal.

137. Appeal by defendant to supreme court.

138. Defendant may appeal without security for costs.

139. Appeal granted ; bail for appearance.
140. Bail pending appeal.

141. Appeal not to vacate judgment; stay of execution.
142. Judgment for fines docketed ; lien and execution.
14:1 Procedure upon i-eceipt of certificate of supreme court.

Art. 17. ICxecution.

144. Death by electrocution.

145. Manner and place of execution.
146. Sentence of death, prisoner taken to penitentiary.
147. Warden or deputy to execute sentence.
148. Certificate filed with clerk.

149. Notice of rejirieve or new trial.

150. Judgment sustained on appeal, governor fixes date for execution.
151. New trial granted, prisoner taken to place of trial.

152. Di.sposition of body.

1196



CKIMINAL PROrE]:)URE—Airr. 1 Cli. 82

Art. 1. (Ie.\e];al Pjiovisioxs

1. Statute of limitations for misdemeanors. All misdemeanors, and petit

larceny where the value of the property does not exceed five dollars, except the

offenses of perjury, forgery, malicious mischief, and other malicious misde-

meanors, deceit, and the offense of being accessory after the fact, now made a

misdemeanor, shall be presented or found by the grand jury within two years

after the commission of the same and not afterwards : Provided, that in case any
of the misdemeanors, hereby required to be prosecuted within two years, shall

have been committed in a secret manner, the same may be prosecuted within two
years after the discovery of the offender: Provided further, that if any indict-

ment found within that time shall be defective, so that no judgment can be

given thereon, another prosecution may be instituted for the same offense,

within one year after the first shall have been abandoned by the state.

Rev., s. 3147 ; Code, s. 1177 ; R. C, c. 35, s. 8 ; 1826, c. 11 ; 1907, c. 408.

2. Issue and return of criminal process. All process, warrants and pre-

cepts, issued by any judge or justice of the peace, or clerk of any court, on any
criminal prosecution, may issue at any time, and be made returnable to any day
of the term of the court, to which such warrant, process, or precept is returnable.

Uev., s. 3148; Code, s. 1178; R. C, o. 35, s. 9; 1777, c. 115, s. 15.

3. Date of receipt and service indorsed on process. Every sheriff' or other

officer shall indorse on all process and subpa>nas issuing in criminal cases, whether

for the state or defendant, the day when such process and subpoenas came to

hand, and also the day of their execution ; and on failure of any sheriff or other

officer to perform either of said duties he shall forfeit and pay the sum of ten

dollars for every case of neglect, to be recovered for the use of the state, in the

same manner as forfeitures are recovered against sheriffs by parties in civil

suits for failure to make due return of process delivered to tliem.

Rev., s. 3149; Code. s. 1179; R. C, c. 35, s. 10; 1850-1, c. 57.

4. Accused entitled to counsel. Every person, accused of any crime what-

soever, shall be entitled to counsel in all matters which may be necessary for

his defense.

Rev., s. 31.50; Code. s. 11.S2 ; R. C. c. 35, s. 13; 1777, c. 115, s. S5.

5. Fees allowed counsel assigned to defend in capital case. AVhenever an

attorney is appointed by the judge to defend a person charged with a capital

crime, he shall receive such fee for performing this service as the judge may
allow, not to exceed twenty-five dollars; but the judge shall not allow any fee

until he is satisfied that the defendant charged with the capital crime is not

able to employ counsel. The fees so allowed by the judge shall be paid by the

county in which the indictment was found.

1917, f. 247.

6. Imprisonment to be in county jail. No person shall be imprisoned by any

jridge, court, justice of the peace, or other peace officer except in the common
jail of the county, unless otherwise provided by law : Provided, that whenever
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tlie sheriff of any county shall be imprisoned, he may be imprisoned in the jail

of any adjoining county.

Kev.. s. 3151 ; Code. s. 1174 ; R. C c. 35, s. (i : 1797. c. 474. s. 3 ; 1879, e. 12.

7. Post-mortem examinations directed. In all cases of homicide, any officer

prosecuting for the state may, at any time, direct a post-mortem examination of

the deceased to be made by one or more physicians to be summoned for the pur-

pose ; and the physicians shall be paid a reasonable compensation for such exami-

nation, the amount to be determined by the court and taxed in the costs, and if

not collected out of the defendant the same shall be paid by the county.

Rev., s. 3152 : Code. s. 1214 : K. C, c. 35, s. 49.

8. Stolen property returned to owner. Upon the conviction of any felon for

robbing or stealing any money, goods, chattels, or other estate of any description

whatever, the person from v^^hom such goods, money, chattels or other estate

were robbed or stolen, shall be entitled to restitution thereof ; and the court may
award restitution of the articles so robbed or stolen, and make all such orders

and issue such writs of restitution or otherwise, as may be necessary for that

purpose.

Kev.. s. :!l.->:!: C.tde. s. 1201 : R. C c. 35. s. 34: 21 Hen. VIII. c. 11.

9. Magistrate may associate another with him. Any magistrate, to whom
ajiy complaint may be made, or before whom any prisoner may be brought, as

by law provided, may associate with himself any other magistrate of the same

county ; and the powers and duties herein mentioned may be executed by the two

magistrates so associated.

Rev., s. 3154; Code. s. 1159: 1868-9, c. 178. subc. 3. s. 28.

10. Speedy trial or discharge on commitment for felony. When any person

who has been committed for treason or felony, plainly and specially expressed

in the warrant of commitment, upon his prayer in open court to be brought to

his trial, shall not be indicted some time in the next term of the superior or

criminal court ensuing such commitment, the judge of the court, upon notice in

open court on the last day of the term, shall set at liberty such prisoner upon

bail, unless it appear upon oath that the witnesses for the state could not be

produced at the same term ; and if such prisoner, upon his prayer as aforesaid,

shall not be indicted and tried at the second term of the court, he shall be dis-

charged from his imprisonment : Provided, the judge presiding may, in his

discretion refuse to discharge such person if the time between the first and sec-

ond terms of the court be less than four months.

Rev., s. 3155; Code. s. 1658; 1868-9. c. 116, s. .33; 1913. f. 2.

XoTE. Pleadiiifis incompetent in criminal proceedings, see Civil rrocednie. s. 140.

Ai;t. 2. W.m;ra.\ts

11. Who may issue warrant. Tlie following persons respectively have i)ower

to issue process for the apprehension of persons charged with any offense, and to

execute the powers and duties conferred in this chapter, namely : The chief

justice and the associate justices of the supreme court, the judges of the superior

court, judges of criminal courts, presiding officers of inferior courts, justices of

the peace, mayors of cities, or other chief officers of incorporated towns.

Kev.. .s. :!1.56: Code. s. 1132; 1868-9, c. 178, subc. 3. s. 1.
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12. Complainant examined on oath. Whenever complaint is made to any

sucli magistrate that a criminal offense has been committed within this state, or

without this state and within the United States, and that a person charged there-

with is in this state, it shall be the duty of such magistrate to examine on oath

the complainant and any witnesses who may be produced by him.

Rev., s. :n57: ("'ode. s. n:!?, : lS(is-<). <. 17.s. sulic :!. s. 2.

13. Warrant issued; contents. If it shall appear from such examination

that any criminal offense has been committed, the magistrate shall issue a proper

warrant under his hand, with or without seal, reciting the accusation, and com-

manding the officer to whom it is directed forthwith to take the person accused

of having committed the ott'ense, and bring him before a magistrate, to be dealt

with according to law. A justice of the peace or a chief officer of a city or

town shall direct his warrant to the sheriff or other lawful officer of his county.

Kev., s. Sins: Code. s. 1134: 1901, c. 668: 1868-9. c. 178, ,subc. 3, s. 3.

Note. Speciiil provisions ;is to jnstir-e's wMrraiit in Pender County. P. Tj. 1917. o. 333.

14. Where warrant may be executed. Warrants issued by any justice of

the supreme court, or by any judge of the superior court, or of a criminal court,

may be executed in any part of this state ; warrants issued by a justice of the

l)eaee, or by the chief officer of any city or incorporated town, may be executed

in any part of the county of such justice, or in which such city or town is sit-

uated, and on any river, bay or sound forming the boundary between that and
some other county, and not elsewhere, uidess indorsed as prescribed in the section

following.

Kev., s. 31.o9: Code. s. 11.35: 1868-9, c. 17S. subc. 3. s. 4.

15. Warrant indorsed and served in another county. If the person against

Avhom any warrant is issued by a justice of the i)eace or chief officer of a city or

town shall escai^e, or be in any other county out of the jurisdiction of such jus-

tice or chief officer, it shall be the duty of any justice of the peace, or any other

magistrate within the county where sneli off'ender shall be, or shall be suspected

to be, upon proof of the handwriting of the magistrate or chief officer issuing

the warrant, to indoi'se his name on the same, and thereupon the person, or

officer to whona the warrant was directed, may arrest the off'ender in that county

:

Provided, that an officer to whom a warrant charging the commission of a felony

is directed, who is in the actual pursuit of a person known to him to be the one

cliarged with the felony, nuiy continue the pursuit, without such indorsement.

The justice of the i)eace or a chief officer of a city or town shall direct his war-

rant to the sheriff or other lawful officer of his county, and such warrant when
so indorsed as herein prescribed shall authorize and compel the sheriff' or other

oiffcer of any county in the state, in which such indorsement is made, to execute

the same.

liev.. s. 31(!0: ("ode, s. lirKi: 1917. c. :!0 : 1901, c, (KiS: 1S68-9, c. 178, .subc. 3. 8. .5.

16. Magistrate not liable for indorsing warrant. No magistrate shall be

liable to any indictment, action for trespass or other action for having indorsed

any warrant pursu.ant to the provisions of the last section, although it should

afterward appear that such warrant was illegally or improperly issued.

Kev., s. 3161 : Code, s. 1137 ; 1868-9, c. 178, subc. 3, s. 6.
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17. Before what magistrate a warrant returned. Persons arrested under
any warrant issued for any oifense, where no provision is otherwise made, shall

be brought before the magistrate who issued the warrant ; or, if he be absent,

or from any cause unable to try the case, before the nearest magistrate in the

same county; and the warrant, by virtue of which the arrest shall have been
made, with a proper return indorsed thereon and signed by the officer or person

making the arrest, shall be delivered to such magistrate.

Rev., s. .3162 ; Code, s. 114.3 ; 1868-9, c. 178, subc. 3, s. 12.

Art. ;}. Search Warrants

18. In what cases issued, and where executed. If any credible witness shall

prove, upon oath, before any justice of the peace, or mayor of any city, or chief

magistrate of any incorporated town, that there is a reasonable cause to suspect

that any person has in his possession, or on his premises, any property stolen,

or any false or counterfeit coin resembling, or apparently intended to resemble,

or pass for, any current coin of the United States, or of any other state, prov-

ince or country, or any instruinent, tool or engine whatsoever, adapted or

intended for the counterfeiting of any such coin ; or any false and counterfeit

notes, bills or bonds of the United States, or of the state of North Carolina, or

of any other state or country, or of any county, city or incorporated town ; or

any instrument, tool or engine whatsoever, adapted or intended for the counter-

feiting of such note, bill or bond, it shall be lawful for such justice, mayor or

chief magistrate of any incorporated town, to grant a warrant, to be executed

within the limits of his county or of the county in which such city or incorporated

town is situated, to any proper officer, authorizing him to search for such prop-

erty, and to seize the same, and to arrest the person having in possession, or on

whose premises may be found such stolen property, counterfeit coin, counterfeit

notes, bills or bonds, or the instruments, tools or engines for making the same,

and to bring them before any magistrate of competent jurisdiction, to be dealt

with according to law.

Rev., s. 3163: Code, s. 1171; 186S-9, c. 178, siibc. 3. s. 38.

19. Nature of warrant and procedure thereon. Such search warrant shall

describe the article to be searched for with reasonable certainty, and by whom
the complaint is made, and in whose possession the article to be searched for is

supposed to be ; it shall be made returnable as other criminal process is by law

required to be, and the proceedings thereupon shall be as reqiiired in othei eases

of criminal complaint.

Rev., s. 3164 ; Code, s. 1172 ; 1868-9, c. 17S, sube. 3, s. 39.

Note. For search warrant for seamen, see Crimes, s. 29.^.

Airr. 4. Peace Warrants

20. Oificers authorized to issue peace warrants. The following magistrates

have power to cause to be kept all the laws made for the preservation of the

public peace, and in execution of that power to reqture persons to give security

to keep the peace, in the manner provided in this chapter, namely : The chief

justice and associate justices of the supreme court, the judges of the superior
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courts, and of any special courts which may hereafter be created, the justices

of the peace, the mayors or other chief officers of all cities and towns.

Rev., s. 3165 ; Code, s. 1216 ; 1868-9, c. 178, subc. 2, s. 1.

21. Complaint and examination. Whenever complaint is made in writing,

and upon oath, to any such magistrate that any person has threatened to commit
any offense against the person or property of another, it shall be the duty of such

magistrate to examine such complainant and any witnesses who may be produced

on oath, to reduce such examination to writing, and to cause the same to be sub-

scribed by the parties so examined.

Rev., s. 3166 ; Code, s. 1217 ; 186.S-9, c. 178, subc. 2, s. 2.

22. Warrant issued. If it shall appear from such examination that there is

just reason to fear the commission of any such offense by the j^erson complained

of, it shall be the duty of the magistrate to issue a warrant under his hand, with

or without a seal, reciting the complaint, and commanding the officer to whom it

is directed forthwith to apprehend the person so complained of, and bring him
before such magistrate or some other magistrate authorized to issue such warrant.

Rev., s. 3167; Code, s. 1218: 1868-9, c. 178. subc. 2. s. 3.

23. To whom warrant directed. The warrant shall be directed to the sheriff,

coroner or any constable, each of whom shall have power to execute the same
within his county; and if no sheriff, coroner or constable can conveniently be

found, the warrant may be directed to any person whatever, who shall have

power to execute the same within the county in which it is issued. No justice

of the peace, or mayor, or other chief officer of any city or town shall direct his

warrant to any officer outside the county of said justice or chief officer.

Rev., s. 3169: Code, s. 1219; 1S68-9. c. 178, subc. 2, s. 4.

24. Defendant recognized to keep the peace. Whenever any person com-
plained of on a peace warrant is brought before a justice of the peace, such per-

son may be required to enter into a recognizance, payable to the state of North
Carolina, in such sum, not exceeding one thousand dollars, as such justice shall

direct, with one or more sufficient sureties, to appear before some justice of the

peace within a period not exceeding six months, and not depart the court without

leave, and in the meanwhile to keep the peace and be of good behavior towards
all the people of the state, and particularly towards the person requiring such
security.

Rev., s. 3170 ; Code. ss. 894. 1220 ; 1879, c. 92, s. 9.

25. Defendant discharged, or new recognizance required. If the complain-
ant does not appear, the party recognized shall be discharged, unless good cause

be shown to the contrary. If the respective parties appear, the court shall hear
their allegations and proofs, and may either discharge the recognizance taken,

or they may require a new recognizance, as the circumstances of the case may
require, for such time as may appear necessary, not exceeding one year.

Rev., s. 3171; Code, s. 1226; 1868-9, c. 178, subc. 2, s. 12.

26. Defendant imprisoned for want of security. If such recognizance is

given, the party complained of shall be discharged; if such person fails to find

such security, it shall be the duty of the magistrate to commit him to prison until
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he shall find the sqme, specifying in the mittimus the cause of commitment and
tlie sum in which such security was required.

Uev., s. 3172 : Code. s. 1221 : 1868-9, c. 178, sulio. 2, s. 6.

27. How discharged from imprisonment. Any person committed for not

finding sureties of the peace as above provided, may be discharged by any magis-

trate upon giving such security as was originally required of such person, or by

a .iustice of the supreme court, or judge of the superior or criminal court, by
giving sueli other security as may seem sufficient.

Kov., s. .•!174: Code. s. 1222: 1868-9. c. 178, subc. 2, s. 7.

28. Defendant may appeal. In all proceedings on peace warrants the defend-

ant may appeal from the decision of the justice of the peace to the superior court

by giving the bond required by the justice of the peace to keep the peace, in addi-

tion to the appeal bond, when the case shall be heard by the judge holding the

court in the county.

Itev.. s. .^17:V. 1001. c. 66.

29. Breach of peace in presence of court. Every person who, in the pres-

ence of any magistrate specified in the first section of this article, or in the

presence of any court of record, shall make any affray, or threaten to kill or

beat another, or to commit any offense against his person or property; and all

persons who, in the presence of such magistrate or court, shall contend with hot

and angry words, may be ordered by such magistrate or court, without any
other proof, to give such security as above specified, and in case of failure so to

do, may be committed as above provided.

Kov., s. :{16S: Code, s, 1224: 1868-9. c. 178, subc. 2, s. 9.

30. Recognizance returned to superior court. Every recognizance taken pur-

suant to the provisions of this article shall be transmitted by the magistrate

taking tlie same to the next term of the superior court for the county in which

the offense is charged to have been committed.
Uev.. s. .•',175: Code. s. 122.*^: 1868-9. c. 178. subc. 2, s. 8.

Art. ."). Arrest

31. Persons present may arrest for breach of peace. Every person present at

any riot, rout, affray or other breach of the peace, shall endeavor to suppress

and prevent the same, and, if necessary for that purpose, shall arrest the

offenders.

Rev., s. 3176: Code. s. 1124: 1868-9, c. 178, siibe. 1. s. 1.

32. Arrest for felony, without warrant. Every person in whose presence

a felony has been committed may arrest the person whom he knows or has rea-

sonable ground to believe to be guilty of such offense, and it shall be the duty

of every sheriff, coroner, constable or officer of police, upon information, to assist

in such arrest.

Kev.. s. .3177: Code, s. 1129: 1868-9. e. 178, snbe. 1. s. 6.

33. When officer may arrest without warrant. Every sheriff, coroner, con-

stable, officer of police, or other officer, entrusted with the care and preservation
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of the public peace, who shall know or have reasonable ground to believe that

any felony has been committed, or that any dangerous wound has been given,

and shall have reasonable ground to believe that any particular person is guilty,

and shall apprehend that such person may escape if not immediately arrested,

shall arrest him without warrant, and may summon all bystanders to aid in such

arrest.

Rev., s. 3178; Cotle, s. 1126; 1868-9, c. 178, subc. 1, s. .S.

Note. Power of officer to arrest in Kaunapolis, in Cabarrns and Rowan Counties.

1909. c. 46.

34. House broken open to prevent felony. All persons are authorized to

break open and enter a house to prevent a felony about to be committed therein.

Rev., s. .3179 ; Code, s. 1127 ; 1868-9, c. 178, subc. 1, s. 4.

35. When officer may break and enter houses. If a felony or other infamous

crime has been committed, or a dangerous wound has been given and there is

reasonable ground to believe that the guilty person is concealed in a house, it

shall be lawful for any sheriff, coroner, constable, or police officer, admittance

having been demanded and denied, to break open the door and enter the house

and arrest the person against whom there shall be such ground of belief.

Rev., s. 3180; Code. s. 1128; 1868-9, c. 178, subc. 1. s. 5.

36. Persons summoned to assist in arrest. Every person summoned by a

judge, justice, mayor, intendant, chief otEcer of any incorporated town, sheriff',

coroner or constable, to aid in suppressing any riot, rout, unlawful assembly,

affray or other breach of the peace, or to arrest the persons engaged in the com-

mission of such offenses, or to prevent the commission of any felony or larceny

which may be threatened or begun, shall do so.

Rev., s. 3181 ; Code, s. 112,5 ; 1868-9, c. 178, subc. 1, s. 2.

37. Procedure on arrest without warrant. Every person arrested without

warrant shall be either immediately taken before some magistrate having juris-

diction to issue a warrant in the case, or else committed to the county prison,

and, as soon as may be, taken before such magistrate, who, on proper proof,

shall issue a warrant and thereon proceed to act as may be required by law.

Rev., s. 3182; Code. s. 11.30; 1868-9, c. 178, subc. 1, s. 7.

XoTE. For punishment for failure to aid officer in malting arrest, see Crimes, s. 199.

iVKT. 6. Fugitives From Justice

38. Outlawry for felony. In all cases where any two justices of the peace,

or any judge of the supreme, superior, or criminal courts shall, on written atfi-

davit, filed and retained by such justice or judge, receive information that a

felony has been committed by any person, and that such person flees from justice,

conceals himself and evades arrest and service of the usual process of the law,

the judge, or the two justices, being justices of the county wherein such person

is supposed to lurk or conceal himself, are hereby empowered and required to

issue proclamation against him reciting his name, if known, and thereby requir-

ing him forthwith to surrender himself; and also, when issued bj^ any judge,

empowering and requiring the sheriff of any county in the state in which such

fugitive shall be, and when issued by two justices, empowering and requiring
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the sheriff of the county of the justices, to take such power with him as he shall

think fit and necessary for the going in search and pursu.it of, and effectually

apprehending, such fugitive from justice, which proclamation shall be published

at the door of the courthouse of any county in which such fugitive is supposed to

lurk or conceal himself, and at such other places as the judge or justices shall

direct; and if any person against whom proclamation has been thus issued,

continue to stay out, lurk and conceal himself, and do not immediately surrender

himself, any citizen of the state may capture, arrest and bring him to justice,

and in case of flight or resistance by him, after being called on and warned to

surrender, may slay him without accusation or impeachment of any crime.

Rev., s. 318.3; Code, s. 1131; 1868-9, c. 178, subc. 1, s. 8; 1866, c. 62.

39. Fugitives from another state arrested. Any justice of the supreme court,

or any judge of the superior court or of any criminal court, or any justice of the

peace, or mayor of any city, or chief magistrate of any incorporated town, on

satisfactory information laid before him that any fugitive or other person in the

state has committed, out of the state and within the United States, any offense

which, by law of the state in which the offense was committed, is punishable

either capitally or by imprisonment for one year or upwards in any st-ate prison,

has full power and authority, and is hereby required to issue a warrant for such

fugitive or other person and commit him to any jail within the state for the

space of six months, unless sooner demanded by the public authorities of the

state wherein the offense may have been committed, pursuant to the act of con-

gress in that case made and provided. If no demand be made within that time

the fugitive or other person shall be liberated, unless sufficient cause be shown to

the contrary.

Rev., s. 3184 ; Code, s. 1165 ; 1895, c. 103 ; 1868-9, c. 178, subc. 3, s. 34.

40. Record kept, and copy sent to governor. Every magistrate committing

any person under the preceding section, shall keep a record of the whole pro-

ceedings before him, and immediately transmit a copy thereof to the governor

for such action as he may deem fit therein under the law.

Rev., s. 3185: Code, s. 116<i ; 1868-9, c. 178, subc. 3, s. 35.

41. Duty of governor. The governor shall immediately inform the governor

of the state or territory in which the crime is alleged to have been committed,

or the president of the United States, if it be alleged to have been committed

within the District of Columbia, of the proceedings had in such case.

Rev., s. 3186; Code, s. 1167: 1868-9, c. 178, subc. 3, s. .36.

42. Person surrendered on order of governor. Every sheriff or jailer, in

whose custody any person so committed shall be, upon the order of the governor,

shall surrender him to the person named in such order.

Rev., H. 3187: Code, s. 1168; 1868-9, c. 178, subc. 3, s. 37.

43. Governor may employ agents, and offer rewards. The governor, on

information made to him of any person, whether tlie name of such person be

known or unknown, having committed a felony or other infamous crime within

the state, and of having tied out of the jurisdiction thereof, or who conceals

himself within the state to avoid arrest, or who, having been convicted, has
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escaped and cannot otherwise be apprehended, may either employ a special

agent, with a sufficient escort, to pursue and apprehend such fugitive, or issue

his proclamation, and therein offer a reward, not exceeding four hundred dollars,

according to the nature of the case, as in his opinion may be sufficient for the

purpose, to be paid to him who shall apprehend and deliver the fugitive to such

person and at such place as in the proclamation shall be directed; and he may
from time to time issue his warrants on the state treasurer for sufficient sums of

money for such purpose.

Rev., s. 3188; Code, s. 1169; 1891, c. 421; K. C. c. 35, s. 4; 1800. c. 561; 1866, c. 28:
1868-9, c. 52 ; 1870-1, c. 15 ; 1871-2, c. 29.

44. Officer entitled to reward. Any sheriff or other officer who shall make
an arrest of any person charged with crime for whose apprehension a reward
has been offered, is entitled to such reward, and may sue for and recover the same
in any court in this state having jurisdiction : Provided, that no reward shall be

paid to any sheriff or other officer for any arrest made for a crime committed

within the county of sueli sheriff or officer making such arrest : Provided fur-

ther, that the foregoing proviso shall not apply to Wake County; and that in

Wake County, upon conviction of convict of an escape, the reward paid to the

sheriff or other officer for the apprehension of such escaped convict shall be

taxed against such convict in the bill of costs.

1913, c. 132 ; 1917, c. 8.

45. Expenses paid, in bringing fugitive from another state. In all cases

where the governor of the state has made a requisition on the governor of another

state for any fugitive from justice and has sent an agent to receive such fugitive,

it shall be lawful for the governor to issue a warrant on the state treasurer for

the amount of money necessary to pay the expenses of the agent and other costs

in the arresting of the fugitive from justice, to be paid by the treasurer of the

state.

Rev., .s. 3189; Code, s. 1170: 1870-1, c. 82.^

Ai;t. 7. Peeliminaky Examination

46. Waiver of examination. If any person arrested desires to waive examina-

tion and give bail, it is the duty of the officer making the arrest to take him
before any magistrate of the county in which the offense is charged to have been

committed, or before any judge of the supreme or superior court.

Rev., s. 3190 ; Code. ss. 1138, 11.39 ; 186S-9, c. 178, subc. 3, ss. 7, 8.

Note. For hail, see this chapter, s. 66.

47. Procedure, when justice has not final jurisdiction. In all cases where
a justice of the peace has not final jurisdiction of the oft'ense, he shall desist from
any final determination of the action or complaint, and proceed as hereinafter

provided.

Rev., s. 3191 ; Code, s. 896 ; 1868-9, c. 178, subc. 4, s. 7 ; 1879, c. 302, s. 2.

48. Duty of examining magistrate. The magistrate, before whom any such

person shall be brought, shall proceed, as soon as may be, to examine the com-
plainant and the witnesses produced in support of the prosecution on oath, in

the presence of the prisoner, in regard to the offense charged, and in regard to
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any other matters connected with such charge, which snch magistrate may deem
pertinent. The defendant shall be allowed a reasonable time before the hearing

begins in which to send for and advise with counsel.

Rev., s. .3192 ; Code, ss. 1144. 114.5 ; 1868-9, c. 178, subc. .3, s. 13.

49. Testimony reduced to writing; right to counsel. The evidence given by
the several witnesses examined shall be reduced to writing by the magistrate, or

under his direction, and shall be signed by the witnesses respectively. If desired

by the person arrested, his counsel shall be present during the examination

of the complainant and the witnesses on the part of the prosecution, and dur-

ing the examination of the prisoner; and the prisoner or his counsel shall be

allowed to cross-examine the complainant and the witnesses for the prosecution.

Rev., s. .319.3; Code, ss. 1146, 11.50; 1868-9, c. 178, subc. .3, ss. 14, 19.

50. Prisoner examined; advised of rights. The magistrate shall then proceed

to examine the prisoner in relation to the offense charged. Such examination shall

not be on oath ; and before it is commenced, the prisoner shall be informed by the

magistrate of the charge made against him, and that he is at liberty to refuse

to answer any question that may be put to him, and that his refusal to answer

shall not be used to liis prejudice in any stage of the proceedings.

Rev., s. 3194; Code, ss. 1145, 1146; 1868-9, c. 178, subc. 3, ss. 14, 15.

51. Exclusion of witnesses at examination. The witnesses produced on the

part either of the prisoner or of the prosecution shall not be present at the

examination of the prisoner ; and while any witness is under examination the

magistrate may exclude from the place in which such examination is had all

witnesses who have not been examined, and may caiise the witnesses to be kept

separate and prevented from conversing with each other until they sliall have

been examined.

Rev., s. 3195 ; Code, s. 1149 ; 1868-9, c. 178, subc. 3, s. 18.

Note. For exclusion of bystanders in trials for rape, see this chapter, s. 124.

52. Answers in writing, read to prisoner, signed by magistrate. The answer

of the prisoner to the several interrogatories shall be reduced to writing by the

magistrate, or under his direction. They shall be read to the prisoner, who may
correct or add to them ; and when made conformable to what he declares is the

truth, shall be certified and signed by the magistrate.

Rev., s. 3196: Code, s. 1147: 1868-9, c. 178, .subc. 3, s. 16.

53. Witnesses for defendant examined. After the examination of the pris-

oner is complete, his witnesses, if he have any, shall be sworn and examined,

and he may have the assistance of counsel in such examination.

Kev., s. .'!197: Code. s. 1148: 1868-9. c. 178, subc. 3, s. 17.

54. Examination of prisoner not required in misdemeanors. Nothing con-

tained in the preceding sections shall be construed to require any magistrate,

before whom a prisoner charged with a misdemeanor shall be brouglit, to take

the examination of such prisoner, except where such magistrate shall deem it

material so to do, or where such examination shall be required by the prisoner.

Itov., s. 3198: Code. s. 1153: 1868-9, c. 178, subc. .3, s. 22.
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55. When prisoner discharged. If, upon examination of the whole matter,

it shall appear to the magistrate either that no offense has been committed by

any person or that there is no probable cause for charging the prisoner there-

with, he shall discharge such prisoner.

Ttev.. s. 3199 ; Code, s. 1151 ; 186S-9. c. 178. subc. 3, s. 20.

56. When prisoner held to answer charge. If it shall appear that an offense

has been committed, and that there is probable cause to believe the prisoner to

be guilty thereof, if the offense be bailable, and the prisoner offer sufficient bail,

such bail shall be taken and the prisoner discharged ; if no bail be offered, or the

offense be not bailable, the prisoner shall be committed to prison.

Rev., s. .3202; Code, ss. 1152, 1156; 1868-9, c. 178, subc. 3, ss. 21, 25.

57. Witnesses against prisoner recognized. The magistrate shall bind by

recognizances the prosecutor and all the material witnesses against such prisoner

to appear and testify at the next term of the court having jurisdiction for the

county in which the offense is alleged to have been committed.

Kov., s. 3203: Code. s. 11.52: 1868-9. c. 178, subc. 3, s. 21.

58. Witnesses required to give security for appearance. Whenever the mag-
istrate is satisfied by the proof that there is good reason to believe that any such

witness will not fulfill the conditions of the recognizance unless security be

required, he may order the witness to enter into a recognizance with such sureties

as he shall deem meet for his appearance at such court.

Ke\-.. s. 3204 : Code. s. 1154 : 1868-9. c. 178, subc. 3. s. 23.

59. Investigation in case of lynching. Whenever the solicitor of any judicial

district ascertains that the crime of lynching has been committed in any county

in his judicial district, it is his duty to go to such county at the earliest possible

moment, and at once institute proceedings for the investigation of the crime

before the coroner of the county, some judge of the superior court, or justice

of the peace, and for the apprehension of the offender. In the performance of

this duty he shall cause to be issued subpoenas or otlier process to compel the

attendance of witnesses and examine such witnesses on oath as to their knowl-

edge or information touching the crime being investigated. In all eases where,

upon preliminary investigation, it appears probable that any person is guilty of

the crime charged, it shall be tlie duty of the coroner, judge or justice before

whom the case is heard to bind such person, with good security, for his appear-

ance at the ne.xt ensuing term of the superior or criminal court of some county
adjoining the county in which the crime was committed for trial, and in default

of bail to commit him to the jail of such adjoining county for safe-keeping, and
all necessary witnesses shall be recognized to appear at such term as witnesses for

the state.

Rev., s. 3200; 1S93, c. 461, s. 2.

60. Witnesses in lynching not privileged. In all investigations before a

justice of the peace, coroner, judge, grand jury, or courts and jury, on the trial

of the cause, as authorized by the preceding section or under existing law, no
person .shall be excused from testifying touching his knowledge or information
in regard to tlie offense being investigated, vipon the ground that his answer
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might tend to subject him to prosecution, pains or penalties, or that his evidence
might tend to criminate himself, but no discovery made by such witness upon
any such examination shall be used against him in any court or in any penal or

criminal prosecution, and he shall, when so examined as a witness for the state,

be altogether pardoned of any and all participation in any crime arising under
the provisions of the preceding section, or under existing law, concerning which
he is required to testify.

Rev., ss. 1638. .3201 ; 1803. c. 461, s. 5.

61. Proceedings certified to court; used as evidence. All examinations and
recognizances taken pursuant to the provisions of this chapter shall be certified

by the magistrate taking the same to the court at which the witnesses are bound
to appear, within twenty days after the taking of such examinations and recog-

nizances : Provided, that any criminal case tried within twenty days before the

sitting of criminal court shall be returned on Saturday before the court con-

venes. The examinations taken and subscribed as herein prescribed may be

used as evidence before the grand jury, and on the trial of the accused, provided

he was present at the taking thereof and had an opportunity to hear the same
and to cross-examine the deposing witness, if such witness be dead or so ill as

not to be able to travel, or by procurement or connivance of the defendant has

removed from the state, or is of unsound mind.

Rev., s. .3205; Code. s. 1157; 1913, c. 24: 1868-9, c. 178, subc. 3. s. 26.

62. Penalty for failing to return. If any magistrate shall refuse or neglect

to return to the proper court any such examination or recognizance by him taken,

he may be compelled by rule of court forthwith to return the same, and in case

of disobedience of such rule, may be proceeded against by attachment as for

contempt of court as provided by law.

Rev., s. .3206; Code. s. 1158; 1868-9, c. 178, subc. 3. s. 27.

Note. For right of prisoner to testify in his own belialf, see ISvidence. ss. 50, .52.

Art. 8. Bail

63. Officers authorized to take bail, before imprisonment. Officers before

whom persons charged with crime, but who have not been committed to prison

by an authorized magistrate, may be brought, have power to take bail as follows

:

1. Any justice of the supreme court, or a judge of a superior court, in all

2. Any justice of the peace or chief magistrate of any incorporated city or

town, in all eases of misdemeanor, and in all cases of felony not capital.

Rev., s. 3209; Code, s. 1160; 1868-9, c. 178, subc. 3, s. 29; 1S71-2, e. 37.

64. Officers authorized to take bail, after imprisonment. Any justice of the

supreme court or any judge of a superior court has power to bail persons com-

mitted to prison charged with crime in all cases; any justice of the peace or chief

magistrate of any incorporated city or town has the same power, in all cases

where the punishment is not capital.

Rev., s. 3210; Code, s. 1161; 1868-9, c. 178. subc. 3, s. .30.

65. Recognizance filed with clerk. Whenever any prisoner is bailed by any

officer under the preceding section, such officer shall immediately cause the recog-
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uizance taken by him to be filed with the clerk of the superior court of the county

to which the prisoner is recognized.

Rev., s. 3211 ; Code, s. 1162 ; 1868-9, c. 178, subc. 3, s. 31.

66. Bail allowed on preliminary examination. If the offense charged in the

warrant be not punishable with death, the magistrate may take from the person

so arrested a recognizance with sufficient sureties for his appearance at the next

term of the court having jurisdiction, to be held in the county where the offense

is alleged to have been committed.

Rev., s. .3207 : Code, s. 1139 ; 1868-9, c. 178, subc. 3, s. 8 ; 1871-2, c. 37, s. 1.

67. Duty of magistrate granting bail. Any magistrate taking bail shall

certify on the warrant the fact of his having let the defendant to bail, and shall

deliver the same, together with the recognizance taken by him, to the officer or

other person having charge of the prisoner, who shall deliver the same without

unnecessary delay to the clerk of the court in which the prisoner has been

recognized to appear.

Rev., s. 3212 : Code. s. 1140 ; 1868-9, c. 178, subc. 3. s. 9.

68. Sheriff or deputy may take bail. When any sheriff or his deputy arrests

the body of any person, in consequence of the writ of capias issued to him by the

clerk of a court of record on an indictment found, the sheriff or deputy, if the

crime is bailable, shall recognize the off'ender, and take sufficient bail in the

nature of a recognizance for his appearing at the next succeeding court of the

county where he ought to answer, which recognizance shall be returned with the

capias ; and the sheriff shall in no case become bail himself.

Rev., .s. 3208 ; Code, s. 1180; R. C, c. 35, s. 11 : 1797, c. 474, s. 4.

69. Sheriff may take bail of prisoner in custody. If any person for want of

bail shall be lawfully committed to jail at any time before final judgment, the

sheriff, or other officer having him in custody, may take sufficient justified bail

and discharge him ; and the bail bond shall be regarded, in every respect, as

other bail bonds, and shall be returned and sued on in like manner ; and the

officer taking it shall make special return thereof, with the bond, at the first

court which is held after it is taken.

Rev., s. 3228: Code. s. 12.32: R. C. c. 11. s. 8.

70. Bail on continuance before a justice. Upon the continuance of any crimi-

nal action returned before any justice of the peace for trial, in which the justice

is authorized to take bail on a finding of probable cause or in which he has final

jurisdiction, it is the duty of the justice of the peace to take bond for his appear-

ance, payable to the state, on the same being tendered by the accused, with such

surety as in his opinion will be sufficient to insure the appearance of the accused

for trial at a time and place mentioned in the bond.

Rev., s. .3213 : 1889. c. 133.

Art. 9. Forfeiture of Bail

71. In recognizance to keep the peace. Every person who shall have entered

into a recognizance to keep the peace shall appear according to the obligation

thereof ; and if he fail to appear the court shall forfeit his recognizance and
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order it to be prosecuted, in the manner provided by law, unless reasonable

excuse for his default be given.

Rev., s. .3214; Code, s. 1225; 1868-9, c. 178, subc. 2, s. 10.

72. When recognizance deemed broken. No recognizance taken under this

chapter shall be deemed to be broken except in the failure of the principal in

such recognizance to appear and answer according to the obligation thereof,

unless such principal be convicted of some offense amoiinting in judgment of law

to a breach of such recognizance.

Rev., s. .321.5; Code, s. 1227; 1868-9. c. 178. snl)c. 2. s. 12.

73. Recognizance prosecuted. Whenever evidence of such conviction shall

be produced in the court in which the recognizance is filed, it shall be the duty of

such court to order the recognizance to be prosecuted, and the solicitor shall

cause the proper proceedings to be thereupon taken.

Rev., s. 3216; Code. s. 122S ; 1868-9, c. 178. subc. 2. s. 13.

74. Notice of judgment nisi before execution. No execution shall issue upon
a forfeited recognizance, or to collect a fine imposed nisi, until a notice has issued

against the person who has forfeited his recognizance or upon whom the fine has

been imposed, and his sureties.

Rev., s. .3217 ; Code, s. 1208 ; R. C, c. 35, .s. 43 ; 1777, c. 115, s. 48.

75. What notice must contain. When any recognizance, acknowledged by

a principal and sureties, shall be forfeited by two or more of the recognizors,

the notice issued thereon shall be jointly against them all, designating which

of them are principals and which sureties, and when they are bound in different

sums, stating the amount forfeited by each one, and the clerk shall have no

greater fee on such notice than is due when it is issued against one defendant.

Kev.. .'^. .3218; Code, s. 1209; R. C, c. .35, s. 44; 1812, c. 836. s. 1.

76. Service of notice. All notices issuing upon forfeited recognizances shall

be executed by leaving a copy with each of the defendants, or at his present place

of abode. And in case he cannot be found, and has no known place of abode,

and the matter be returned, then a notice shall issue, and on the like return the

same shall be deemed duly served.

Rev,, s. 3219; Code. s. 1210; R. C. c. 35, s. 45; 1,S12. e. 830. s. 2.

77. Judges may remit forfeited recognizances. The judges of the superior

courts may hear and determine the petition of all persons, who shall conceive

they merit relief on their recognizances forfeited ; and may lessen, or absolutely

remit, the same, and do all and anything therein as they shall deem just and

right and consistent with the welfare of the state and the persons praying such

relief, as well before as after final judgment entered and execution awarded.

Rev., s. 3220 ; Code, s. 1205 ; R. C. c. 35. s. 38 ; 1788, c. 292. s. 1.

78. Money refunded by clerk. The clerk of the superior court, on the remis-

sion of any forfeited recognizance which has been paid into his office, shall

refund the same, or so much thereof as shall be remitted.

Rev., s. 3221: Code. s. 1206; R. C. c. 35. s. 39; 1795. c. 442. s. 1.
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79. Money refunded by treasurer. If the money has been paid to the county

treasurer, he shall refund it to the person entitled, on his producing an attested

copy of the record from the clerk of the court, certifying that such recognizance

has been remitted or lessened, signed with his own proper name, with the seal of

the court affixed thereto.

Rev., s. H-2-22: Code. s. 1207; K. C. c. -.',5, s. 40; ]795. c. 442, s. 2.

80. Forfeiture of bond before justice. On the failure of the accused to

appear at the time and place mentioned in any bond taken by any justice of

the peace for a continuance of any cause pending before him, and answer the

charge, or, having appeared, shall depart the court without leave thereof first

had and obtained, it shall be the duty of the justice of the peace then presiding

to enter judgment nisi against the principal and his sureties in the bond for the

amount mentioned therein, if the sum does not exceed the sum of two hundred
dollars; and immediately issue notice to the principal and the sureties in the

bond, giving ten days time, specifying time and place, to appear and show cause,

if any they have, why the judgment nisi shall not be made final.

Iter., s. .3223; 1SS9, c. 1.33, s. 2.

81. Judgment final, rendered and enforced. If the defendant shall fail to

appear and show satisfactory reasons for not complying with the provisions of

the bond, it shall then be the duty of the justice of the peace to render a final

judgment thereon for the amount of the same, and immediately make and trans-

mit to the clerk of the superior court a transcript thereof, which shall be entered

upon the judgment docket of the court, and the clerk shall issue execution on.

the final judgment against the principal and his sureties for the collection of the

amoxmt thereof as in other judgments in belialf of the state.

Rev., s. .3224; ISSi). c. 1.33, s. 3.

82. Forfeiture over two hundred dollars before justice. If the bond shall

exceed the sum of two hundred dollars, and the accused shall fail to appear as

therein provided to answer the charge, or, having appeared, shall depart the

court without leave first had and obtained, it shall be the duty of the justice to

have the accused called, and enter upon the bond that the defendant was called

and failed to answer, and immediately return the original papers in the case,

together with the bond, to the clerk of the court having jurisdiction to try such
action, who shall immediately enter the case upon the criminal docket of his

court and enter judgment nisi for the amount of the bond, and issue notice to tlie

accused and his sureties to appear at the next term of the court to show cause

why the judgment should not be made final and proceeded in as other cases of

forfeited bonds in behalf of the state in such court. The entry on the bond by
the justice of the peace shall be prima facie evidence that the principal therein

had been called and failed to answer. Nothing in this section shall be so con-

strued as to prevent justices of the peace from remitting the penalty of the bond
or the right of appeal from the justiee.of the peace to the superior court by the

defendant or his surety.

Rev., s. .3225: IS.si), c. 1:!.3, s. 4.

83. Right of bail to surrender principal. The bail shall have liberty, at any
time before execution awarded against him, to surrender to the court from which
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the process issued, or to the sheriff having such process to return, during the

session, or in the recess of such court, the principal, in discharge of himself ; and
such bail shall, at any time before such execution awarded, have full power and
authority to arrest the body of his principal, and secure him until he shall have

an opportunity to surrender liim to the sheriff or court as aforesaid ; and the

sheriff is hereby required to receive such surrender, and hold the body of the

defendant in custody as if bail had never been given : Provided, that in criminal

proceedings, the surrender by the bail, after the recognizance forfeited, shall

not have the effect to discharge the bail, but the forfeiture may be remitted in

the manner provided for.

Rev., s. 3226: Code. s. 12.30; R. C, c. 11, s. 5; 1777, c. 115, s. 20; 1848, c. 7.

84. New bail given upon surrender; liability of sheriff. Any person sur-

rendered in the manner specified in the preceding section shall have liberty, at

any time, before final judgment against him, to give bail ; and in ease of such

surrender, the sheriff* sliall take the bail bond or recognizance to the succeeding

court; and in ease the sheriff' shall release such person without bail, or the bail

returned be held insufficient, on exception taken the same term to which such bail

bond shall be returned, and allowed by the court, the sheriff, having due notice

thereof in criminal cases, shall forfeit to the state the sum of one hundred dol-

lars, to be recovered on motion in like manner as forfeitures for not returning

process, and be subject to be indicted for misdemeanor in office; and it shall be

the duty of the prosecuting officer to collect the forfeiture ; and, in case of

a release, the sheriff' shall be liable for an escape, and may be prosecuted and
punished as provided for in the chapter entitled Crimes.

Rev., s. .3227; Code, s. 1231; R. C, c. 11, s. 6; 1827, c, 40.

85. Defenses open to bail. Every matter which would entitle the principal

to be discharged from arrest, may be pleaded by the bail in exoneration of his

liability.

Rev., s. .3229 ; Code, s. 1233 ; R. C, c. 11, s. 9.

Art. 10. CoiiMiTMENT to Prison

86. Order of commitment. Every commitment to prison of a person charged

with crime shall state

:

1. The name of the person charged.

2. The character of the offense with which he is charged.

3. The name and office of the magistrate committing him.

4. The manner in which he may be discharged; if upon giving recognizance

or bail, the amount of the recognizance, the condition on the performance of

which it sliall be discharged, and the persons or magistrate before whom the

bail may justify.

5. The court before which the prisoner shall be sent for trial.

Rev., s. 32.30 ; Code, s. 1163 ; 1868-9, c. 178, ^ubc. 3, s. 32.

87. Commitment to county jail. All persons committed to prison before

conviction shall be committed to the jail of the county in which the examination

is had, or to that of the county in which the off'ense is charged to have been

committed : Provided, if the jails of these counties are unsafe, or injurious to
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the health of prisonei^s, the committing magistrate may commit to the jail of

any other convenient county. And every sheriff or jailer to whose jail any

person shall be committed by any court or magistrate of competent jurisdiction,

shall receive such prisoner and give a receipt for him, and be bound for his

safe-keeping as prescribed by law.

Kev., s. 3231; Code, s. 1164; 1S68-9, c. 178, subc. 2, s. 33.

88. Commitment of witnesses. If any witness required to enter into a

recognizance, either with or without sureties, shall refuse to comply with such

order, it shall be the duty of such magistrate to commit him to prison until he

shall comply with such order, or be otherwise discharged according to law.

Rev., s. 3232: Code, s. 1155: 1868-9. o. 178. subc. 3. s. 24.

Art. 11. Venue

89. In case of lynching. The superior court of any county which adjoins the

county in which the crime of lynching shall be committed shall have full and
complete jurisdiction over the crime and the offender to the same extent as if

the crime had been committed in the bounds of such adjoining county ; and when-

ever the solicitor of the district has information of the commission of such a

crime, it shall be his duty to furnish such information to the grand juries of all

adjoining counties to the one in which the crime was committed from time to

time until the offenders are brought to justice.

Rev., s. 3233 ; 1893, c. 461, s. 4.

90. In offenses on waters dividing counties. When any oft'ense is committed
on any water, or water-course, whether at high or low water, which water or

water-course, or the sides or shores thereof, divides counties, such offense may
be dealt with, inquired of, tried and determined, and punished at the discretion

of the court, in either of the two counties which may be nearest to the place

where the offense was committed.

Rev., s. 32.34 ; Code. s. 1193 ; R. C, c. .35. .s. 24.

91. Assault in one county, death in another. In all cases of felonious homi-

cide when the assault has been made in one county within the state, and the per-

son asaulted dies in any other county thereof, the offender shall be indicted and
punished for the crime in the county wherein the assault was made.

Rev., s. 3235; Code. s. 1196; R. C, c. .35. s. 27; 1831, c. 22, s. 1.

92. Assault in this state, death in another. In all cases of felonious homi-
cide, when the assavdt has been made within this state, and the person assaulted

dies without the limits thereof, the offender shall be indicted and punished for

the crime in the county where the assault was made, in the same manner, to all

intents and purposes, as if the person assaulted had died within the limits of

this state.

Rev., s. 3236 ; Code, s. 1197 ; R. C, c. 35. s. 28 ; 1831, c. 22. s. 2.

93. Person in this state injuring one in another. If any person, being in

this state, unlawfully and willfully puts in motion a force, from the effect of

which any person is injured while in another state, the person so setting such
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force in motion shall be guilty of the same offense in this state, as he would be

if the effect had taken place within this state.

l{ev.. s. 3237 ; 1895, c. !(;!>.

94. In county where death occurs. If a mortal wound is given or other

violence or injury inflicted or poison is administered on the high seas or land,

either within or without the limits of this state, by means whereof death ensues

in any county thereof, the offense may be prosecuted and punished in the county
where the death happens.

Rev., s. 3238 : 18H1, c. GS.

Q.'d. Improper venue met by plea in abatement; procedure. Because the

boundaries of many counties are either undetermined, or unknown, by reason

whereof high offenses go unpunished ; therefore, for the more effectual prosecu-

tion of offenses committed on land near the boundaries of counties, in the prose-

cution of all offenses it shall be deemed and taken as true that the offense was
committed in the county in which by the indictment it is alleged to have taken

place, unless the defendant shall deny the same by plea in abatement, the truth

whereof shall be duly verified on oath or otherwise both as to substance and fact,

wherein sliall be set forth the proper county in which the supposed offense, if

any, was committed; whereupon the court may, on motion of the state, commit
the defendant, who may enter into recognizance, as in other cases, to answer the

offense in the county averred by his plea to be the proper county ; and, on his

prosecution in that county, it shall be deemed, conclusively, to be the proper

county. But if the state, upon the plea aforesaid, will join issue, and the matter

be found for the defendant, he shall be required to enter into recognizance as in

other cases to answer the off'ense in the county averred by his plea to be the

proper county, provided the offense be bailable ; and, if not bailable, he shall be

committed for trial in the county ; and, if it be found for the state, the court in

all offenses or misdemeanors shall proceed to pronounce judgment against the

defendaiit, as iipon conviction ; and, in all cases of felony, the defendant shall be

at liberty to plead to the indictment, and be tried on his plea of not guilty.

Itev., s. 3239: Code, s. 1194; R. C, c. 35, s. 25.

Art. 12. Pkesentment

96. No arrest nor trial on presentment. No person shall be arrested on a

presentment of the grand jury, or pi;t on trial before any court, but on indict-

ment found by the grand jury, unless otherwise provided by law.

R('\.. s. .3240; Code. s. 1175: R. C, c. .35. s. 6; 1797, c. 474, s. 3; 1879, c. 12.

XoTK. S(>(> Const., Art. I, ss. 11. 13, 17.

97. Names of witnesses indorsed on presentment. AVhen a presentment shall

be made of any offense l)y a grand jury, upon the knowledge of any of their

body, or upon the testimony of witnesses, the names of such grand jurors and

witnesses shall be indorsed thereon.

Rev., s. 3241 ; Code. s. 1176 : R. C, c. 35, .s. 7 ; 1797, c. 474, s. 2.

98. Subpoena for witnesses on presentment. In issuing subpoenas for wit-

nesses whose names are indorsed on presentments made by the grand jury, the

clerk of the court shall name therein the first Tuesday of the term of court as the

1214



;»8 CEIMINAL PEOCEDURE—Akt. 12 Ch. 82

time for such witnesses to appear and give evidence. And no clerk shall issue

a subpoena for any such witness to appear on Monday, except upon written

order of the solicitor of the district.

191.3, c. 16S.

Akt. 13. Ikdictment

99. Waiver of bill of indictment. No waiver of the finding and return into

court of a bill of indictment in any criminal action shall be allowed in the supe-

rior courts of this state except in cases wherein the offense charged is a misde-

meanor which does not include or contain the element of fraud, deceit or malice

;

nor shall such waiver be made in any such action except upon a plea of guilty,

or a submission, or a plea of nolo contendere by the defendant in the same. No
such waiver of a bill of indictment shall be allowed by the court unless by the

consent of the defendant's counsel in such action, who shall be one either em-

ployed by the defendant to defend him in the action or one appointed by the

court to examine into the defendant's case and report as to the same to the court

;

which service by an attorney so appointed by the court shall be rendered without

fee or reward.

1907. c. 71.

100. Bills returned by foreman except in capital cases. Grand juries shall

return all bills of indictment in open court through their acting foreman, except

in cai^ital felonies, when it shall be necessary for the entire grand jury, or a

majority of them, to return their bills of indictment in open court in a body.

Rev., s. .3242 ; 18S9, c. 29.

lOi. Substance of judicial proceedings set forth. In every indictment, informa-

tion, or impeachment in which, by the common law, it may be necessary to set

forth at length the judicial proceedings had in any case then or formerly pend-

ing in any court, civil or military, or before any justice of the peace, it is suffi-

cient to set forth the substance only of the proceedings, or the substance of such

part thereof as makes, or helps to make, the offense proseeiited.

Rev., s. .3243 : Code. s. nS4: R. C, c. 3.5. s. 15.

102. Bill of particulars. In all indictments when further information not

required to be set out therein is desirable for the better defense of the accused,

the court, upon motion, may, in its discretion, require the solicitor to furnish a

bill of particulars of such matters.

Rev., s. 3244.

103. Essentials of bill for homicide. In indictments for murder and man-
slaughter, it is not necessary to allege matter not required to be proved on the

trial ; but in the body of the indictment, after naming the person accused, and
the county of his residence, the date of the offense, the averment "with force

and arms," and the county of the alleged co)nmission of the offense, as is now
usual, it is sufficient in describing murder to allege that the accused person felo-

niously, willfully, and of his malice aforethought, did kill and murder (naming
the person killed), and concluding as is now required by law; and it is sufficient

in describing manslaughter to allege that the accused feloniously and willfully,

did kill and slay (naming the person killed), and concluding as aforesaid; and
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any bill of indictment containing the averments and allegations herein named
shall be good and sufficient in law as an indictment for murder or manslaughter,

as the case may be.

Rev., s. 3245; 18S7, c. 58.

104. Form of bill for perjury. In every indictment for willful and corrupt

perjury, it is sufficient to set forth the substance of the offense charged iipon the

defendant, and by what court, or before whom, the oath was taken (averring

such court or person to have competent authority to administer the same),

together with the proper averments to falsify the matter wherein the perjury

is assigned, without setting forth the bill, answer, information, indictment,

declaration, or any part of any record or proceedings, either in law or equity,

other than aforesaid, and without setting forth the commission or authority of

the court or person before whom the perjury was committed. In indictments

for perjury the following form shall be sufficient, to wit

:

The .iurors for the state, on their oath, present, that A. B., of County, did
unliiwfully commit perjury upon the trial of an action in court, in

County, wherein was plaintiff and was defendant, by
falsely asserting, on oath (or solemn affirmation) (here set out the statement or state-

ments alleged to be false), knowing the said statement, or statements, to be false, or
being ignorant whether or not said statement was true.

Rev., ss. 3246. 3247; Code, s. 1185; R. C, c. 35, s. 16: 1842, c. 49, s. 1; 1889, c. 83.

105. Bill for subornation of perjury. In every indictment for subornation

of perjury, or for corrupt bargaining or contracting with others to commit will-

ful and corrupt perjury, it is sufficient to set forth the substance of the offense

charged upon the defendant, without setting forth the bill, answer, information,

indictment, declaration or any part of any record or proceedings, and without

setting forth the commission or authority of the court or person before whom
the perjury was committed or was agreed or promised to be committed.

Rev., s. 3248 ; Code, s. 1186 ; R. C, c. 35. s. 17 : 1842, c. 49, s. 2.

106. Former conviction alleged in bill for second offense. In any indict-

ment for an offense which, on the second conviction thereof, is punished with

other or greater punishment than on the first conviction, it is sufficient to state

that the offender was, at a certain time and place, convicted thereof, without

otherwise describing the previous offense ; and a transcript of the record of the

first conviction, duly certified, shall, upon proof of the identity of the person of

the offender, be sufficient evidence of the first conviction.

Rev., s. 3249 ; Code. s. 1187 ; R. C. c. 35, s. 18.

107. Manner of alleging joint ownership of property. In any indictment

wherein it is necessary to state the ownership of any property whatsoever,

whether real or personal, which belongs to, or is in the possession of, more than

one person, whether such persons be partners in trade, joint tenants or tenants

in common, it is sufficient to name one of such persons, and to state such prop-

erty to belong to the person so named, and another or others, as the case may be ;

and whenever, in any siich indictment, it is necessary to mention, for any pur-

pose whatsoever, any partners, joint tenants or tenants in common, it is suffi-

cient to describe them in the manner aforesaid ; and this provision shall extend

to all joint stock companies and trustees.

Rev., s. .3250; Code. s. 1188; R. C, c. .35, s. 19.
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108. Description in bill for larceny of money. In every indictment in which

it is necessary to make any averment as to the larceny of any money, or United

States treasury note, or any note of any bank whatsoever, it is sufficient to

describe sticli money, or treasury note, or bank note, simply as money, without

specifying any particular coin, or treasury note, or bank note ; and such allega-

tion, so far as regards the description of the property, shall be sustained by
proof of any amount of coin, or treasury note, or bank note, although the par-

ticular species of coin, of which such amount was composed, or the particular

nature of the treasury note, or bank note, shall not be proven.

Rev., s. 32.51 ; Code, s. 1190 ; 1876-7. c. 6S.

109. Description in bill for embezzlement. In indictments for embezzlement,

except when the offense relates to a chattel, it is sufficient to allege the embezzle-

ment to be of money, without specifying any particular coin or valuable security

;

and such allegation, so far as regards the description of the property, shall be

sustained if the offender shall be proved to have embezzled any amount, although

the particular species of coin or valuable security of which such amount was
composed shall not be proved.

Rev., s. 32,52 ; Code, s. 1020 ; 1871-2, c. 145, s. 2.

110. Intent to defraud; larceny and receiving. In any case where an intent

to defraud is required to constitute the offense of forgery, or any other offense

whatever, it is sufficient to allege in the indictment an intent to defraud, with-

out naming therein the particular person or body corporate intended to be

defrauded; and on the trial of such indictment, it shall be sufficient, and shall

not be deemed a variance, if there appear to be an intent to defraud the United

States, or any state, county, city, town, or parish, or body corporate, or any
public officer, in his official capacity, or any copartnership or member thereof,

or any particular person. The defendant may be charged in the same indictment

in several counts with the separate offenses of receiving stolen goods, knowing
them to be stolen, and larceny.

Rev., s. 32,53; Code. s. 1191: R. C, c. .35, ss. 21, 23; 1852, c. 87, s. 2; 1874-5, c. 62.

111. Separate counts; consolidation. When there are several charges against

any person for the same act or transaction or for two or more acts or trans-

actions connected together, or for two or more transactions of the same class of

crimes or offenses, which may be properly joined, instead of several indictments,

the whole may be joined in one indictment in separate counts ; and if two or

more indictments are found in such cases, the court will order them to be con-

solidated : Provided, that in such consolidating cases the defendant shall be

taxed the solicitor 's full fee for the first count, and half fees for each subseqiient

count upon which conviction is had : Provided, this act shall not be construed to

reduce the punishment or penalty for such offense or offenses.

1917. c. 168.

112. Bill or warrant not quashed for informality. Every criminal proceed-

ing by warrant, indictment, information, or impeachment, is sufficient in form
for all intents and purposes, if it express the charge against the defendant in a

plain, intelligible, and explicit manner; and the same shall not be quashed, nor
the judgment thereon stayed, by reason of any informality or refinement, if in
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the bill or proceeding, sufficient matter appears to enable the court to proceed to

judgment.

liev., s. S254: Code, s. lis:!: R. C. c. .35, s. 14; 37 Hen. VIII, c. 8: 1784. c. 210, s. 2;
1S11, c. 809.

113. Defects which do not vitiate. No judgment upon any indictment for

felony or misdemeanor, whether after verdict, or by confession, or otherwise,

shall be stayed, or reversed for the want of the averment of any matter unneces-

sary to be proved, nor for omission of the words "as appears by the record," or

of the w^ords "with force and arms," nor for the insertion of the words "against

the form of the statutes" instead of the words "against the form of the statute,"

or vice versa ; nor for omission of the words '

' against the form of the statute
'

'

or "against the form of the statutes," nor for omitting to state the time at

which the offense was committed, in any case where time is not of the essence of

the offense, nor for stating the time imperfectly, nor for stating the offense to

have been committed on a day subsequent to the finding of the indictment, or on

an impossible day, or on a day that never happened ; nor for want of a proper

and perfect venue, when the court shall appear by the indictment to have had
jurisdiction of the offense.

Rev., .s. 32.55: Cofle, s. 1189: R. C p. 35. s. 20; 7 Men. VIII. c. 8.

Art. 14. Trial Before Jitrtice

114. In cases of final jurisdiction. When the justice is satisfied that he has

jurisdiction, if no jury is asked for, he shall proceed to determine the case, and

shall either acquit the accused or find him guilty, and sentence him to such

punishment as the case may require, not to exceed in any case a fine of fifty

dollars, or imprisonment in the county jail for thirty days.

Rev., s. 325(): Code. s. 897: 18(58-9. c. 178. subc. 4. s. 8.

115. Trial by jury, if demanded. If either the complainant or the accused

shall ask for it, the justice shall allow a trial by jury, as is provided in civil

actions before justices of the peace.

Rev., s. ,3257: Code. s. .S9S : 1808-9. c, 178. .subc. 4. s, 9,

116. What submitted to jury. In case a trial by jury is had, the justice shall

submit to the jury in each case simply the question of the guilt or innocence of

the accused of the offense charged, and shall enter the verdict on his docket,

and adjudge accordingly.

Rev,, ,s, .325.S: (\ide. s. S99 : 18G8-9, c, 178. subc, 4, s, 10.

117. Commitment after judgment. The commitment to the county prison

shall set fortli

—

1. The name of the guilty person.

2. The nature of the offense of which he is convicted and the date of the trial.

3. The period of his imprisonment.

4. It shall be directed to the sheriff of the county, or to the keeper of the

county jail, and shall direct him to keep the prisoner for the time stated, or

until discharged by law.
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5. The name of the constable or other officer required to execute it.

6. It shall be signed by the justice and be dated.

Ifev.. !5. .3259; Code, s. 1238; 18684), c. 178, sube. 4, s. 17.

118. Parties entitled to copy of papers; bar to indictment. The justice shall

give to either party on request, and on payment of his lawful fee, a copy of the

complaint and of his finding and sentence. Such finding and sentence may be

pleaded in bar of any indictment subsequently found for the same offense.

Kev.. s. 3260 ; Code, s.s. !)02, 9()3 ; 1868-9. v. 178, sube. 4, ss. 13, 14.

119. Justice to make return of cases to superior court. It is the duty of each

justice of the peace on or before Monday of every term of the superior court of

his county, to furnish the clerk of the court with a list of the names and offenses

of all parties tried and finally disposed of by such justice of the peace, together

with the papers in each case, in all criminal actions, since the last term of the

superior court. The clerk of the court shall hand a copy of such list to the

solicitor and to the grand jury at each term of court ; and no indictment shall be

found against any party whose case has been so finally disposed of by any justice

of the peace : Provided, that this section shall not be deemed to extend or enlarge

or otherwise affect the jurisdiction of justices of the peace, except as provided

by law.

Rev., s. 326] ; Code. s. 906; 1869-70, e. 110.

Art. 15. Timai. in Supeeiok Court

120. Prisoner standing mute, plea "not guilty" entered. If any person,

being arraigned iipou or charged in any indictment for any crime, shall stand

mute of malice or will not answer directly to the indictment, the coiirt shall order

the plea of "not guilty" to be entered on behalf of such person; and the plea

so entered shall have the same force and effect as if such person had pleaded the

same.

Kev.. s. .3262 ; Code. s. 1198 ; R. C. c. .35. s. 29 ; R. S.. c. 35, s. 16.

121. Peremptory challenges of jurors by defendant. Every person on joint

or several trial for his life may make a peremptory challenge of twelve jurors

and no more; and in all joint or several trials for crimes and misdemeanors,

other than capital, every person on trial shall have the right of challenging

peremptorily and without showing cause, four jurors and no more. And to

enable defendants to exercise this right, the clerk in all such trials shall read

over the names of the jurors on the panel, in the presence and hearing of the

defendants and their counsel before the jury shall be empaneled to try the issue

;

and the judge or other presiding officei' of the court shall decide all questions as

to the competency of jurors.

Rev., s. .3263; Code, s. 1199; 1913, c. 31, s. 3; 1887, c. 53; R. C, c. 35, s. .32; 1871-2, c. 39;
R. S.. c. 35, ss. 19. 21 ; 1777. c. 115, s. 85 ; 1812, c. 833 ; 1801, c. 592, s. 1 ; 1826, c. 9 ; 22
Hen. VIII. c. 14, s. 6.

122. Peremptory challenges by the state. In all capital cases the prosecuting

officer on behalf of the state shall have the right to challenge peremptorily four

jurors for each defendant, but shall not have the right to stand any jurors at the

foot of the panel. The challenge nmst be made before the juror is tendered to
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the i^risoner, and if he will challenge more than four jurors he shall assign for

his challenge a cause certain ; and in all other cases of a criminal nature, a chal-

lenge of two jurors shall be allowed in behalf of the state for each defendant, and
challenge also for a cause certain, and in all eases of challenge for cause certain

the same shall be inquired of according to the custom of the court.

Rev., s. 32(i4; Code. s. 120O ; 1913. c. 31. s. 4; 1907. c. 415: 1SS7, c. 53: R. C, c. 35, s. 33;
1827, c. 10 : 33 Edw. I. c. 4.

123. Challenge to special venire same as to tales jurors. In the trial of all

criminal cases, where a special venire shall be ordered, the same causes of chal-

lenge to the jurors summoned on the special venire shall be allowed as exist to

tales jurors.

Rev., s. 3265 : 1887, c. 53.

Note. For causes of challeiif;e, see chapter entitled Jurors.

124. Exclusion of bystanders in trials for rape. In the trial of cases for rape

and of assault with the intent to commit rape, the trial judge may, during the

taking of the testimony of the prosecutrix, exclude from the court-room all per-

sons except the ofiftcers of the court, the defendant and those engaged in the trial

of the case ; and upon the preliminary hearing before a justice of the peace of the

offenses above named, that officer may adopt a like course.

1907, c. 21.

125. Term expiring during trial extended. In case the term of a court shall

expire while a trial for felony shall be in progress, and before judgment shall be

given therein, the judge shall continue the term as long as in his opinion it shall

be necessary for the purposes of the case ; and he may in his discretion exercise

the same power in the trial of any other cause under the same circumstances,

except civil actions begun after Thursday of the last week.

Rev., s. 3260: Code, s. 1229; 1893, c. 226; C. C. P., s. 397; R. C, c. 31, s. 16; 1830, c. 22.

126. Justification as defense to libel. Every defendant who is charged by

indictment with the publication of a libel may prove on the trial for the same

the truth of the facts alleged in the indictment ; and if it shall appear to the

satisfaction of the jury that the facts are true, the defendant shall be acquitted

of the charge.

Rev., s. 3267: Code. s. 1195; R. C. c. 3.5. s. 26.

127. Conviction of assault, when included in charge. On the trial of any

person for rape, or any felony whatsoever, when the crime charged includes an

assault against the person, it is lawful for the jury to acquit of the felony and

to find a verdict of guilty of assaiilt against the person indicted, if the evidence

warrants such finding; and when such verdict is found the court shall have

power to imprison the person so found guilty of an assault, for any term now
allowed by law in cases of conviction when the indictment was originally for

the assault of a like character.

Rev., s. .3268: 1885. c. 68.

128. Conviction for a less degree or an attempt. Upon the trial of any

indictment the prisoner may be convicted of the crime charged therein or. of a

less degree of the same crime, or of an attempt to commit the crime so charged,

or of an attempt to commit a less degree of the same crime.

Rev., s. .3269 ; 1891, c. 205, s. 2.

1220



129 CRIMINAI. PEOl'EDUKE—Akt. 15 Ch. 82

129. Burglary in first degree charged, verdict for second degree. When the

crime charged in the bill of indictment is burglary in the first degree, the jury

may render a verdict of guilty of burglary in the second degree if they deem it

proper so to do.

Rev., s. 3270 ; 1S89, c. 434, s. 8.

130. Verdict for murder in first or second degree. Nothing contained in

the statute law dividing murder into degrees shall be construed to require any
alteration or modification of the existing form of indictment for murder, but

the jury before whom the offender is tried shall determine in their verdict

whether the crime is murder in the first or second degree.

Rev., s. 3271 ; 1893, c. 85. s. 3.

131. Demurrer to the evidence. When on the trial of any criminal action

in the superior court, or in any criminal court, the state has produced its evi-

dence and rested its case, the defendant may move to dismiss the action or

for judgment of nonsiiit. If the motion is allowed, judgment shall be entered

accordingly; and such judgment shall have the force and effect of a verdict of

"not guilty" as to such defendant. If the motion is refused, the defendant

may except ; and if the defendant introduces no evidence, the case shall be

submitted to the jury as in other cases, and the defendant shall have the benefit

of his exception on appeal to the supreme court.

Nothing in this act shall prevent the defendant from introducing evidence

after his motion for nonsuit has been overruled; and he may again move for

judgment of nonsuit after all of the evidence in the case is concluded. If the

motion is then refused, upon consideration of all of the evidence, the defendant

may except; and, after the jury has rendered its verdict, he shall have the

benefit of such latter exception on appeal to the supreme court. If defend-

ant's motion for judgment of nonsuit be granted, or be sustained on appeal to

the supreme court, it shall in all cases have the force and effect of a verdict

of "not guilty."

1913. c. 73 ; Ex. Sess. 1913, c-. 32.

132. New trial to defendant. The courts may grant new trials in criminal

cases when the defendant is found guilty, under the same rules and regulations

as in civil cases.

Rev., s. 3272 ; Code, s. 1202 : R. C, c. 35, s. 35 ; 1815, e. 895.

133. Nol. pros, after two terms; when capias and subpoenas to issue. A
nolle prosequi "with leave" shall be entered in all criminal actions in which

the indictment has been pending for two terms of court and the defendant has

not been apprehended and in which a nolle prosequi has not been entered, unless

the judge for good cause shown shall order otherwise. The clerk of the

superior court shall issue a capias for the arrest of any defendant named in any
criminal action in which a nolle prosequi has been entered when he has rea-

sonable ground for believing that such defendant may be arrested or upon the

application of the solicitor of the district. When any defendant shall be

arrested it shall be the duty of the clerk to issue a subpoena for the witnesses

for the state indorsed on the indictment.

Rev., s. 3273 : 1905, c. 3G0, ss. 1. 3. 4.

Note. For clerk's nol. pros, docket, .see Clerk of Superior Court, s. 23.
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133a. Prisoner not to be tried in prison uniform. It shall be unlawful for

any*sheriif, jailer or other officer to require any person imprisoned in jail to

appear in any court for trial, dressed in the uniform or dress of a prisoner or

convict, or in any uniform or apparel other than ordinary civilian's dress, or

with shaven or clipped head. And no person charged with a criminal offense

shall be tried in any court while dressed in the uniform or dress of a prisoner

or convict, or in any uniform or apparel other than ordinary civilian's dress,

or with head shaven or clipped by or under the direction and requirement of

any sheriff, jailer or other officer, unless the head was shaven or clipped while

such person was serving a term of imprisonment for the commission of a crime.

Any sheriff', jailer or other officer who violates the provisions of this section

shall be guilty of a misdemeanor.

1915, e. 124.

Aet. 16. Appeal

134. Appeal from justice, trial de novo. The accused may appeal from the

sentence of the justice to the superior court of the county. On such appeal

being prayed, the justice shall recognize both the prosecutor and the accused,

and all the material witnesses, to appear at the next term of the court, in such

sums as he shall think proper; and he may require the accused to give sureties

for his appearance as aforesaid. In all eases of appeal, the trial shall be anew,

without prejudice from the former proceedings.

Rev., s. 3274: Code. s. 900: lS(JS-9. c. ITS. subc. 4, s. 11; 1879. e. 92. s. 10.

135. Justice to return papers and findings to superior court. In every

case in which an appeal shall be prayed the justice shall forthwith transmit to

the clerk of the superior court of the county all papers in the case, together

with a copy of the verdict, if any, of his determination of the facts if there shall

have been no trial by jury, and of the sentence, in which shall be set forth all

the facts found by him, as well as his finding of those which were alleged in the

complaint, and which were found by him not to be proved.

Itev., s. .3276 : Code, .s. 901 : 1868-9. c. 178, subc. 4, s. 12.

136. When state may appeal. An appeal to the supreme court may be taken

by the state in the following eases, and no other. Where judgment has been

given for the defendant

—

1. Upon a special verdict.

2. Upon a demurrer.

3. Upon a motion to quash.

4. Upon arrest of judgment.

IJev., s. .3276: Code, s. 12:!7.

137. Appeal by defendant to supreme court. In all cases of conviction in

tlie superior court for any criminal offense, the defendant shall have the right to

appeal, on giving adeqiude security to abide the sentence, judgment or decree

of the supreme court ; and the appeal shall be perfected and tlu^ case for the

supreme eoTirt settled, as provided in civil actions.

Rev., s. .",277: Code, s 12;;4 : K. (".. c. 4. s. 21: ISIS. c. 'Mi'I. s. 4.

138. Defendant may appeal without security for costs. In all cases of con-

viction in the superior courts, the defendant shall have the riglit to apeal witli-
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out giving security for costs, upon filing an affidavit that he is wholly unable to

give security for the costs, and is advised by counsel that he has reasonable cause

for the appeal prayed, and that the application is in good faith.

Rev., s. 327S; Code, s. 1235; 1869-70, c. 196, s. 1.

139. Appeal granted; bail for appearance. It shall be the duty of the judge

on filing the affidavit required in the preceding section to grant the appeal with-

out security for costs, and for any bailable offense shall require the defendant to

enter into recognizance in a reasonable sum to make his appearance at the first

term of the superior court to be held in the county and to further answer the

charge preferred.

Rev., s. :!279 ; Code, s. 1236 ; 1869-70, c. 196, s. 2.

140. Bail pending appeal. When any person convicted of a misdemeanor and

sentenced by the court, shall appeal, the court shall allow such person to give bail

pending appeal.

Rev., s. 3280: Code. s. 1181; R. C, c. .35, s. 12: 1850-1, c. 2.

141. Appeal not to vacate judgment; stay of execution. In criminal cases an

appeal to the supreme court shall not have the effect of vacating the judgment

appealed from, but upon perfecting the appeal as now required by law, either

by giving bond or in forma pauperis, there shall be a stay of execution during

the pendency of the appeal.

Rev., s. 3281 ; 1SS7. e. 191. s. 1 ; 1887, c. 192, s. 4.

142. Judgment for fines docketed; lien and execution. When the sentence in

whole or in part directs the payment of a fine, the judgment shall be docketed

by the clerk and be a lien on the real estate of the defendant in the same manner
as judgments in civil actions, and executions thereon shall only be stayed, upon
an appeal taken, by security being given in like manner as is required in civil

cases. Should tlie judgment be affirmed, upon appeal to the supreme court, the

clerk of the superior court, on receipt of the certificate from the supreme court,

shall issue execution on such judgment.

Rev., s. .3282: 1SS7. e. 191. s 3.

143. Procedure upon receipt of certificate of supreme court. The clerk of

the superior court, in all eases where the jutlgment lias been affirmed (except

where the conviction is a capital felony), shall forthwith on receipt of the certifi-

cate of the opinion of the supreme court notify the sheriff', who shall proceed to

execute the sentence which was appealed from. In criminal cases where the

judgment is not affirmed the cases shall be placed upon the docket for trial at

the first ensuing term of the court after the receipt of such certificate.

Rev., ,s. :3283: 1887. e. UYI. s. 3.

Art. 17. ExECtTTiON^

144. Death by electrocution. Death by hanging imder sentence of law in

North Carolina is hereby abolislied and electrocution or death by electricity sub-

stituted therefor.

1909. c. 443. s. 1.
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145. Manner and place of execution. The mode of executing a death sen-

tence must iu every ease be by causing to pass through the body of the convict or

felon a current of electricity of sufficient intensity to cause death, and the appli-

cation of such current must be continued until such convict or felon is dead ; and
the warden of the penitentiary of North Carolina or, in case of his death, inability

or absence, a deputy warden shall be the executioner; and when any person,

convict or felon shall be sentenced by any court of the state having competent
jurisdiction to be so executed, such punishment shall only be inflicted within a

permanent death chamber which the superintendent of the state penitentiary is

hereby authorized and directed to provide within the walls of the North Caro-

lina penitentiary at Raleigh, North Carolina. The superintendent of the state

penitentiary shall also cause to be provided, in conformity witli this article and
approved by the governor and council of state, the necessary appliances for the

infliction of the punishment of death in accordance with the requirements of

this article.

146. Sentence of death; prisoner taken to penitentiary. Upon the sentence

of death being pronounced against any person in the state of North Carolina

convicted of a crime punishable by death it shall be the duty of the judge pro-

nouncing such death sentence to make the same in writing, which shall be filed in

the papers in the case against such convicted person, and a certified copy thereof

shall be transmitted by the clerk of the superior court in which such sentence

is pronounced to the warden of the state penitentiary at Raleigh, North Carolina,

not more than twenty nor less than ten days before the time fixed in the judg-

ment of the court for the execution of the sentence ; and in all cases where there

is no appeal from the sentence of death and in all cases where the sentence is

pronounced against a prisoner convicted of the crime of rape it shall be the duty

of the sheriff', together with at least one deputy, to convey to the penitentiary at

Raleigh such condemned felon or convict forthwith upon the adjournment of the

court in which the felon was tried, and deliver the convict or felon to the warden
of the penitentiary : Providetl, that in all cases where an appeal is taken from

the death sentence by any person convicted of a crime punishable by death,

except the crime of rape, such convicted felon or convict shall not be taken or

conveyed to the penitentiary unless, in the judgment of the sheriff of the county

in which the felon was tried and the solicitor prosecuting the felon, it shall be

deemed necessary for the safety and safe-keeping of the coiivicted person or felon

during the pendency of the appeal.

1909, 0. 443. s. .S.

147. Warden or deputy to execute sentence. The warden or deputy warden

(in case of the disability, death or absence of the warden), unless a suspension

of execution be ordered, shall cause the person, convict or felon against whom tlie

death sentence has been so pronounced to be electrocuted as provided by this arti-

cle. At such execution there shall be present the warden or deputy warden, the

surgeon or physician of the penitentiary and twelve respectable citizens. The

counsel and any relatives of such person, convict or felon and a minister or

ministers of the gospel may be present if they so desire.

1909. c. 443, s. 4.

North Carolina State Library

Raleigh
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148. Certificate filed with clerk. The warden, together with the surgeon or

physician of the penitentiary, shall certify the fact of the execution of the con-

demned person, convict or felon to the clerk of the superior court in which such

sentence was pronounced, and the clerk shall file such certificate with the papers

of the case and enter the same upon the records thereof.

1909. c. 443, s. 5.

149. Notice of reprieve or new .trial. Should the condemned person, convict

or felon be granted a reprieve by the governor or obtain a writ of error, or a new
trial be granted by the supreme court of the state of North Carolina, or should

the execution of the sentence be stayed by any competent judicial tribunal or

proceeding, notice of such reprieve, new trial, appeal, writ of error or stay of

execution shall be served upon the warden or deputy warden of the penitentiary

by the sheriff of Wake County, in case such condemned person is confined in the

penitentiary, or upon any sheriff having the custody of any such condemned
person, also upon the condemned person himself.

1909. c. 443, s. G.

150. Judgment sustained on appeal, governor fixes day for execution. In

case of an appeal, should the supreme court find no error in the trial or should

the execution of the sentence be stayed by any competent judicial tribunal or

proceeding, such condemned person, convict or felon shall be executed as hereto-

fore provided in this article, the governor of North Carolina setting the day for

such execution ; and it is made the duty of the governor to set the date for such

execution and notify the warden of the penitentiary thereof.

1909, c. 443. s. 6.

151. New trial granted, prisoner taken to place of trial. Should a new trial

be granted the condemned person, convict or felon against whom sentence of

death has been pronounced, after he has been conveyed to the penitentiary,

then he shall be conveyed back to the place of trial by such guard or guards as

the warden of the penitentiary shall direct, their expenses to be paid as is now
provided by law for the conveyance of convicts to the penitentiary.

1909, c. 443. s. 7.

152. Disposition of body. Upon application, written or verbal, of any rela-

tive as near as the degree of fourth cousin of the person executed, made at any
time prior to the execution or on the morning thereof, the body, after execution,

shall be prepared for burial under the supervision of the warden or deputy
warden and shall be returned to the nearest railroad station of the relative or

relatives asking for such body. The cost of preparing the body for burial,

including transportation, shall in no case exceed the sum of fifty dollars, and
shall be paid by the state of North Carolina upon a warrant of the auditor of

the state. In the event that no relative asks for the body of such executed
person, convict or felon, the same shall be disposed of as other bodies of con-

victs dying in the penitentiary.

1909, c. 443. s. 9.
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