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Preface 

This compilation contains all the general acts of the legislature of 

North Carolina enacted during the sessions of 1924 and 1925. The 
classification of these acts is in accordance with the prevailing sys- 

tem with which the North Carolina attorney is already familiar. 

New acts are codified under the appropriate chapters and articles. 

Amending acts retain the numbering of the amended sections. 

Special attention is directed to the method used throughout the 
book of pointing out the exact effect an amendatory act may have 

upon a given section. All new language is inserted in brackets, 

and all omissions are commented upon in editors’ notes to the sec- 

tions. ‘This method enables the lawyer to ascertain at a glance what 

was inserted or omitted, and saves laborious comparisons. 

The annotations ate very full and comprehensive. They begin 
where the consolidated Statutes stopped, and continue to the date 

of publication. 
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Constitution of the State of North 
| Carolina 

PREAMBLE 

We, the people of the State of North Carolina, grateful to AlI- 
mighty God, the Sovereign ruler of nations, for the preservation of 
the American Union and the existence of our civil, political and 
religious liberties, and acknowledging our dependence upon Him 
for the continuance of those blessings to us and our posterity, do, 
for the more certain security thereof, and for the better govern- 
ment of this State, ordain and establish this Constitution. 

General Note. 
The purpose of the Constitution, as applied. to the subordinate divisions 

of the State Government, is not to weaken or destroy the power of the 
Legislature in its necessary control over them, but to preserve their co- 
hesion and prevent their dismemberment. Coble v. Commissioners, 184 
N2C)342)114'S) 1.-487. 
A constitution must be construed on broad and liberal lines to give 

effect to the intention of the people who have adopted it, and must be 
considered as a whole and construed to allow significance to each and 
every part, if this can be done by fair and reasonable intendment, Lacy 
vy, Fidelity Bank, 183 N.C. 373, 111 S. E. 612. 

The rules for the interpretation of statutes also apply to constitutional 
provisions, and therein the intent and purposes should be considered, with 
regard to the object to be accomplished and the wrong to be prohibited or 
redressed; and to determine whether the terms of a statute are uncon- 
stitutional, every presumption is in favor of the validity of the statute, 
and of the honesty of purpose of the Legislature to conform to the or- 
ganic law with its restrictions and limitations; and the courts will sustain 
the constitutionality of the statute unless its invalidity, thus ascertained, 
is “clear, complete, and unmistakable,” or the nullity of the act is beyond 
question. Coble v. Commissioners, 184 N. C. 342, 114 §$. E. 487. 

ARTICLE I 

DECLARATION OF RIGHTS 

That the great, general and essential principles of liberty and 
free government may be recognized and established, and that the 
relations of this State to the Union and Government of the United 
States, and those of the people of this State to the rest of the 
American people may be defined and affirmed, we do declare: 

Section 1. The equality and rights of men. That we hold it 
to be self-evident that all men are created equal; that they are 
endowed by their Creator with certain unalienable rights; that 
among these are life, liberty, the enjoyment of the fruits of their 
own labor, and the pursuit of happiness. 

Sec. 2. Political power and government. That all political 
power is vested in, and derived from, the people; all government 
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of right originates from the people, is founded upon their will 
only, and is instituted solely for the good of the whole. 

Sec. 3. Internal government of the State. ‘That the people of 
this State have the inherent, sole and exclusive right of regulating 
the internal government and policies thereof, and of altering and 
abolishing their Constitution and form of government whenever 
it may be necessary for their safety and happiness; but every such 
right should be exercised in pursuance of the law, and consist- 
ently with the Constitution of the United States. 

Src. 4. That there is no right to secede. ‘That this State shall 
ever remain a member of the American Union; that the people 
thereof are part of the American nation; that there is no right on 
the part of the State to secede, and that all attempts, from what- 
ever source or upon whatever pretext, to dissolve said Union, or 
to sever said nation, ought to be resisted with the whole power of 
the State. 

Src. 5. Of allegiance to the United States Government. ‘That 
every citizen of this State owes paramount allegiance to the Con- 
stitution and Government of the United States, and that no law 
or ordinance of the State in contravention or subversion thereof 
can have any binding force. 

Sec. 6. Public debt; bonds issued under ordinance of Conven- 
tion of 1868-, ’68-’69, ’69-’70, declared invalid; exception. ‘The 
State shall never assume or pay, or authorize the collection of any 
debt or obligation, express or implied, incurred in aid of insurrec- 
tion or rebellion against the United States, or any claim for the 
loss or emancipation of any slave; nor shall the General Assembly 
assume or pay, or authorize the collection of any tax to pay, either 
directly or indirectly, expressed or implied, any debt or bond in- 
curred, or issued, by authority of the Convention of the year one 
thousand eight hundred and sixty-eight, nor any debt or bond in- 
curred or issued by the Legislature of the year one thousand eight 
hundred and sixty-eight, either at its special session of the year 
one thousand eight hundred and sixty-eight or at its regular ses- 
sions of the years one thousand eight hundred and sixty-eight and 
one thousand eight hundred and_ sixty-nine, and one thousand 
eight hundred and sixty-nine and one thousand eight hundred and 
seventy, except the bonds issued to fund the interest on the old 
debt of the State, unless the proposing to pay the same shall have 
first been submitted to the people and by them ratified by the vote 
of a majority of all the qualified voters of the State, at a regular 
election held for that purpose. : 

Sec. 7. Exclusive emoluments, etc. No man or set of men are 
entitled to exclusive or separate emoluments or privileges from 
the community but in consideration of public services. 

Sale of Bonds at Less Than Par.—It is not objectionable, or in con- 
travention of our State Constitution as discriminatory, for the Legisla- 
ture, owing to unusual or compelling local conditions, to permit munici- 
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palities within the limits of a certain county to sell their bonds for less 
than par when the same privilege is not granted in other counties. 
Kornegay v. Goldsboro, 180 N. C. 441, 105 S. E. 187. 
A special enactment applying to the municipal or governmental 

agencies within a county allowing them to sell their bonds at less than 
par, in an emergency, is not in conflict with this section, as allowing 
special privileges under a general statute requiring such corporations not 
to-sell their bonds at less than par. Kornegay v. Goldsboro, 180 N. C. 
Cal Asp Sie 1B. aleve 

sec. 8. The legislative, executive, and judicial powers distinct. 
The legislative, executive, and supreme judicial powers of the 
government ought to be forever separate and distinct from each 
other. 

See notes to Art. IV, § 18 of this supplement. 
Authority to Levy Taxes.—The State Constitution vests exclusive au- 

thority in the Legislature to levy taxes, Art. V, sec. 3, which may not be 
interfered with by the courts, a codrdinate part of the Government, when 
it is exercised within the constitutional restrictions. Person v. Board, 
184 N. C. 499, 115 S. E. 336. 
The rules prescribed by the Supreme Court to regulate its own pro- 

cedure, including the rule as to dismissing an appeal thereto if not dock- 
eted, or a recordari prayed for in apt time, will be strictly enforced. Be- 
ing under the exclusive authority therein given to the Supreme Court by 
this section of the Constitution, as distinguished from procedure apply- 
ing to courts inferior thereto, Art. IV, sec. 2, a statute in conflict there- 
with will not be observed. State v. Ward, 184 N. C. 618, 113 S. E. 775. 
Atte Lasge tile 

See note of State v. Godette, 188 N. C. 497, 125 S. E. 24, under Const. 
Art. I, § 15 of this supplement. 

Right to “Confront,” Accuser and Witnesses.—The right of the ac- 
cused in a criminal action to confront the accuser and witnesses extends 
to his having them present before the jury at the trial, and, under oath, 
have them testify to matters within their own knowledge, subject to the 
test of a competent cross-examination. State v. Dixon, 185 N. C. 
(Pig, wate, Seeley. alyday 
Where the defendant is tried for forgery and fraudulently uttering and 

publishing forged checks, deposited by him with a forwarding bank for 
collection, the proper officer of the forwarding ‘bank is competent to tes- 
tify that the checks had accordingly been forwarded to the payer bank, 
and had been protested for nonpayment and returned, and in corrobora- 
tion offer the checks in evidence with the notary’s certificate of protest; 
but the proper officer of the payer bank is only competent to testify that 
the maker of the check had no account there, under the constitutional 
guarantee that the accused in all criminal actions shall have the right to 
confront the accuser and witnesses, etc. State v. Dixon, 185 N. C. 727, 
iy Sole ei 

Instruction Referring to Excluded Evidence.—In an action involving 
the crime of murder in the first degree, an instruction that refers to a 
pregnant circumstance to show the previous malice and subsequent pre- 

meditation of the prisoner to commit the act, as a fact sworn to but 

which had been excluded from the evidence, is reversible error in denying 

to the prisoner his constitutional right to confront the witnesses against 

him, and to submit them to his cross-examination. State v. Love, 187 

Nie Cir 32 4121S ye 28. 

Rule of Evidence upon Second Trial.—The common-law rule of evi- 

dence, allowing, upon the second trial of a criminal action, testimony of 

a witness of the evidence given by a witness on the preliminary trial, un- 

der the conditions specified, does not deprive the defendant of his con- 

stitutional right to confront his accuser and his witnesses, as provided in 
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this section, this right having already been accorded him on the prelimi- 
nary hearing. State v. Maynard, 184 N. C. 653, 113 S. E. 682. 
Where Defendant Witness in Own Behalf.—lIt is not in contravention 

of the provisions of our Constitution for the State to require a defendant 
on trial for carrying a concealed weapon to testify whether he had it in a 
holster on the occasion concealed under his arm when the defendant had 
taken the stand to testify in his own behalf, the law as to self-incrimina- 
tory evidence not applying under the circumstances. State v. Spencer, 
aR ING, (6) Gian ae Se Im EYORY 

Verdict Not Responsive to Issues.—Counts in an indictment charging 
the defendant with violating our prohibition law, first, having liquor in 
his possession for the purpose of sale; second, with receiving within the 
State a quantity greater than one quart; third, receiving within the State 
a package of spirituous liquor in a quantity greater than one quart, do 
not charge the offense prohibited by C. S., 3386, making it unlawful for 
any person during the space of fifteen consecutive days to receive such 
liquors in a quantity or quantities totaling more than one quart; and a 
verdict under the counts in this indictment of guilty of receiving more 
than one quart of whiskey in fifteen days is not responsive to the issues, 
and is a conviction of an offense of which the defendant was not tried, 
and concerning which a former conviction may not be successfully main- 
tained, and is in contravention of this section and section 12, of our State 
Constitution. State v. Snipes, 185 N. C. 743, 117 S. E. 500. 

Sec. 9. Of the power of suspending laws. All power of sus- 
pending laws, or the execution of laws, by any authority, without 
the consent of the representatives of the people, is injurious ‘to 
their rights and ought not to be exercised. 

Sec. 10. Elections free. All elections ought to be free. 

Sec. 11. In criminal prosecutions. In all criminal prosecutions 
every man has the right to be informed of the accusation against 
him and to confront the accusers and witnesses with other testi- 
mony, and to have counsel for his defense, and not be compelled 
to give evidence against himself, or to pay costs, jail fees, or nec- 
essary witness fees of the defense, unless found guilty. 

sec. 12. Answers to criminal charges. No person shall be put 
to answer any‘criminal charge, except as hereinafter allowed, but 
by indictment, presentment, or impeachment. 

SAS Taoacy Xe Vrs, dL, Salad 

SEc. 13. Right of jury. No person shall be convicted of any 
crime but by the unanimous verdict of a jury of good and lawful 
men in open court. The Legislature may, however, provide other 
means of trial for petty misdemeanors, with the right of appeal. 
_ Appeal from Courts of Subordinate Jurisdiction.—The right to a trial by 
jury in a criminal action is preserved to the accused by the statutory re- 
quirement of a trial de novo in the Superior Court on appeal from a court 
of subordinate jurisdiction, and conviction in the Superior Court cannot be 
had unless upcn the verdict of the jury, in accordance with the provi- 
sions of this section of our Constitution. State v. Pulliam, 184 N. C. 681, 
114 S. E. 394. * 
Same—Court of Justice of Peace.—An appeal from a court of a justice 

- of the peace hy the defendant in a criminal action, carries with it the con- 
stitutional right to a trial by jury in the Superior Court, where the trial 
is de novo, and the latter court may not affirm that part of the justice’s 
judgment taxing the defendant with cost, over his objection, without con- 
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viction before the jury upon the merits of the case. State v. Pasley, 180 
N.C. 695, 104 S. E. 533. 

Conviction upon Agreed Facts without Jury.—In order for a convic- 
tion of a criminal offense, including misdemeanors, it is required by this 
section of our State Constitution that the final sentence be upon a 
“unanimous verdict of a jury of good and lawful men in open court,” etc., 
and the accused cannot be lawfully convicted otherwise, though he has 
agreed with the solicitor upon the facts in the case, under a plea of not 
guilty, and the judge has found him guilty upon the agreed tacts, as a 
matter of law, and imposed a sentence. State v. Pulliam, 184 N. C. 681, 
114 S. E. 394. 

In Woodland & Co. v. Southgate Packing Co., 186 N. C. 116, 118 S. E. 
898, the court said: “The judgment appealed from is against T. Sy 
Southgate and not against G. D. Potter, who admitted his individual 
liability. The jury returned no verdict in the case. There was no 
agreement that the judge should hear the evidence and find the facts, and 
the defendants have not waived their right to a jury trial. Hence we 
think the cause must be remanded for another hearing.” 

Sec. 14. Excessive bail. Excessive bail should not be required, 
nor excessive fines imposed, nor cruel or unusual punishment in- 
flicted. 

Bail After Conviction.—This section does not give a right to bail after 
conviction. State v. Bradsher, 189 N. C. 401, 127 S. E. 349. 

Four Months for Carrying Concealed Weapon.—The statute against 
carrying a concealed weapon is for peace and the preservation of human 
life and limb, the punishment for its violation being in the discretion of 
the trial judge imposing the sentence of a fine, not less than $50 nor 
more than $200, or imprisonment not less than thirty days nor more than 
two years; and a sentence to imprisonment for four months, under the 

facts of this case, is held not to be “excessive” or cruel or unusual within 
the inhibition of this section of the Constitution. State v. Mangum, 187 
ING C4 27g SA 8765: 

Obstructing Highway—Injury to Property.—A sentence of two years 
for each of the offenses of obstructing a highway, and wantonly injuring 
personal property is not in violation of this section. State v. Malpass, 189 
NaGC).349,.127)S.. E. 248; 

Violation of Prohibition Law.—The duration of the sentence for a 
misdemeanor is within the sound discretion of the trial judge when no 
limitation is fixed by law; and a sentence of two years imprisonment for 
violating the prohibition law is not objectionable as a cruel and unusual 
punishment, prohibited by the Constitution. State v. Spencer, 185 N. C. 
765, 01179500 1.1803, 
A sentence of two years for violating the Turlington Act will not be 

held as inhibited by our State Constitution as cruel and unusual, by rea- 
son of the fact that the judge after the trial and before sentence, made 
inquiry into the character of the defendant, the sentence imposed being 
in conformity with the provisions of the statute, State v. Beavers, 188 
Nz Ce 595, 125.8: BE. 258. 
A sentence to 30 years and hard labor upon conviction of the felony 

described in § 4209, is not cruel or unusual punishment within this sec- 
tion. State v. Swindell, 189 N. C. 151, 126 S. E. 417. 

Sec. 15. General warrants. General warrants, whereby any 
officer or messenger may be commanded to search suspected 
places, without evidence of the act committed, or to seize any per- 
son or persons not named, whose offense is not particularly de- 
scribed and supported by evidence, are dangerous to liberty, and 
ought not to be granted. 

Seizure of Liquor Constitutional—The provisions of the Turlington 
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Act, Public Laws of 1923, permitting the seizure of intoxicating liquor 
being unlawfully transported and of the conveyance in which it is being 
done, when the officer sees or has absolute knowledge that there 
is intoxicating liquor in such vehicle, do not contravene the provisions 
of the State Constitution, Art. 1, secs. 11 and this section. State v. God- 
ette, 188 N.. GC» 497, 125 S. EH. 24. 

Src. 16. Imprisonment for debt. There shall be no imprison- 
ment for debt in this State, except in cases of fraud. 

Section 4480 Unconstitutional—Under the provision of our Constitu- 
tion, this section, inhibiting “imprisonment for debt except in cases 
of fraud,” C. §., 4480, making it a misdemeanor for a tenant to willfully 
abandon his crop without paying for advances made to ee by his land- 
Icrd, and not requiring allegation or evidence of fraud, unconstitu- 
tional, and the further provisions of the statute creating a feivil liability 
for the one hiring such tenant with knowledge of the circumstances, be- 
ing connected with and dependent upon the former, both in express terms 
and substance, is likewise unconstitutional. Minton v. Early, 183 N. 
C. 199, 111 S. FE. 347. See note of this case under § 4480. 
The misdemeanor prescribed by C. S., 4284, for one who obtains lodg- 

ing, goods, accommodations from an inn, boarding or lodging place, ex- 
pressly applies, by the expression of the statute, when the contract there- 
for has been made with a fraudulent intent, and this intent also exists in 
his surreptitiously absconding and removing his baggage without hav- 
ing paid his bill, and this statute is not inhibited by this section of the 
State Constitution, as to imprisonment for the mere nonpayment of a 
debt, either in a civil action or by indictment. State v. Barbee, 187 N. 
C0374 1225 ee em ioe 

sec. 17. No one taken, etc., but by law of land. No person 

ought to be taken, imprisoned, or disseized of his freehold, liber- 
ties or privileges, or outlawed or exiled, or in any manner deprived ° 
of his life, liberty or property, but by the law of the land. 

Section 7772 Constitutional—The provisions of C. S., 7772, imposing, 
among others, an inheritance tax upon nonresident distributees under 
the will of a nonresident testator or upon his distributees under the can- 
ens of descent, who are non-residents, in a corporation domesticated 
and operating with two-thirds of its property here, under our Statute, 
are not in conflict with Article 1, this section of the State Constitution 
or of the Yourteenth Amendment to the Constitution of the United 
States. Rhode Island Hospital Trust Co. v. Doughton, 187 N. C. 263, 
iPS Ee iad CA are 
The taking of private lands may be authorized by statute under 

the provisions of our Constitution, when for a public use or interest only, 
though full compensation may be provided for the owner. Bradshaw wv. 
Hilton Lumber Co., 179 N. C. 501, 103 S. E. 69. 

Appropriation “According to the Law of the Land.”—In Bradshaw 
v. Hilton Lumber Co., 179 N. C. 501, 103 S. E. 69, the Court said:— 
“And the property of one individual cannot be taken for appropria- 
tion to the use of another, even for full compensation. If such a 
thing were done, it would be nothing but the exercise of arbitrary and 
despotic power and not according to the law of the land, as these words 
are employed in our Constitution.” 

Impairment of Statutory Rights by Amendment.—A statutory amend- 
ment to a former statute, which destroys and sensibly impairs vested 
property rights acquired under the former statute, or which attempts to 
‘transfer them either to the public, or other, except under the principles 
of eminent domain, and upon compensation duly made, is unconstitu- 
ar and invalid. Watts v. Lenoir, Turnpike Co., 181 N. C. 129, 106 S. 

497. 

Where a turnpike corporation has acquired certain rights under stat- 
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ute authorizing a lease of a public road from a county, and has expended 
thereunder for improvements thereon large sums of money, a _ stbse- 
quent amendatory act which, by restricting the placing of a toll gate at 
a certain place, deprives the company of its right to collect a substan- 
tail part of its revenue from the road, impairs and destroys a vested 
property right, and is unconstitutional and invalid. Watts v. Lenoir, etc., 
Turnpike Co., 181 N. C. 129, 106 S. E. 497. \ 

Cost of Street Improvements.—It is not necessarily required by the 
“due process” clauses of the constitutions (Federal Constitution, Art. 
XIV. sec. 1, State Constitution, this section) that the total cost of 
street improvements allowed by statute to be made by a city or town 
should be referred to a_ regularly constituted judicial tribunal, and a 
statutory provision making the determination thereof by the board of 
aldermen of the town final and conclusive, subject to impeachment only 
for fraud and collusion, upon due notice previously given the private own- 
ers of the Jand assessed, with the right of appeal, is a valid and consti- 
tutional grant of such authority. Semble, the right of appeal is not al- 
ways essential to the “due process” clauses of the State or Federal con- 
stitutions. Gunter v. Sanford, 186 N. C. 452, 120 S. E. 41. 

Same—Sufficient Notice—Where the statute authorizes the board of 
aldermen of a town to assess the adjoining lands on a street improved, 
and provides that due notice be given such owners to appear before the 
board and urge their objections to the proposed assessment, with right 
of appeal to the Superior Court, and thence to the Supreme Court, is 
sufficient notice to such landowners under the “due process” clauses of 
the State and Federal constitutions. Gunter v. Sanford, 186 N. C. 452, 
A200 D. EL 41: 

Transfer of Right of Eminent Domain.—Where the constitutional 
power is given by valid statute to a logging or railroad company to ex- 
ercise the right of eminent domain, and the corporation has condemned a 
part of its right of way with the intent to complete it and put it to a 
public use, it may not transfer this right to a purchasing corporation to 
which no statutory power was given, and enable the latter to hold and ex- 
ercise it exclusively for its own private gain or benefit. Bradshaw wv. 
Hilton Lumber ‘Co., 179 N. C. 501, 103 S. E. 69. 

Right of City to Maintain Own Water Plant.—Where a city has en- 
tered into a contract authorized by statute to contract with a water com- 
pany for its water supply, etc., the city may, after the expiration of this 
contract, in pursuance of authority conferred by statute erect and main- 
tain its own water plant for this purpose, without impairing any vested 
right of the water company, under Art. 1, sec. 10 of the Federal Con- 
stitution, or under the Fourteenth Amendment thereof known as the 
due process clause, or under this section of the State Constitution pro- 
hibiting the taking of private property for a public use except by the law 
of the land. The question of whether during the life of the contract with 
a water company, the city could so act under a_ statute authorizing it, 
and the question of monopolies, discussed by Clarkson, J. Elizabeth City 
Water étc.. Cov. Elizabeth ‘City; 188 N.C. 278, 124:S. E. 611. 

Right of Contingent Remainderman in Lands Sold for Debt.—A 
contingent remainderman in lands acquires his interest therein subject 
to the payment of testator’s debts, and in that respect can acquire no 
vested interest therein, and a_ sale thereof in good faith and at a fair 
price by the executrix, for the payment of decedent’s debts, as author- 
ized by statute, when by proper proceedings the land could have been 
sold for the purposes, though the executrix has mistaken therein the 
authority given her under the will, cannot be held as contrary to the 
Federal Constitution, Art. 1, sec. 10, prohibiting the enactment by any 
State of a law impairing the obligation of a contract; or to the Four- 
teenth Amendment of the Federal Constitution, sec. 1, as to depriving 
a citizen of his property without due process of law; or contrary to the 
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provisions of our State Constitution, Art. 1, this section prohibiting 
that a person be disseized of his freehold, etc., except by the law of the 
land. Charlotte Consolidated Const. Co. v. Brockenbrough, 187 N. C. 
CSoeieliccn tai 
Time to Prepare Defense—The question as to whether the defendant 

in a crimina’ action has sufficient time to prepare his defense before 
trial, and has thereby been deprived of his rights under the provisions 
of this section of our State Constitution, is one addressed to the sound 
discretion of the trial judge, which will not be reviewed on appeal 
when it is not made to appear that this discretionary power has been 
abused by him. State wv. Burnett, 184 N. C. 783, 115 S. E. 57, 

Right to Cross-Examine.—The right of the defendant in a criminal 
action to cross-examine expert witnesses who have testified their opin- 
ion against him is a material one, guaranteed by our~Constitution, this 
section, and a denial thereof may not be held as merely a technicality 
and harmless; nor is this error cured by the fact that he has had an op- 
portunity to cross-examine one of these witnesses in refutation of the 
correctness of the facts upon which his conclusion was based, especially 
when the other witness is to be regarded as the most important one. 
State v., Highway, 187 N.C. 300, 121 S. E. 616. 

Suspended Sentence.—Where accused was given a suspended sen- 
tence of work on roads for drunkenness, a provison that, if he ‘became 
drunk again, the clerk of the court and the sheriff on information should 
put the sentence into execution was void, as a denial of due process 
of law, since the clerk and the sheriff had no judicial authority. State 
vy, Phillips, 185° N2.C. 26142115 (Sa Hew sos- 

Sec. 18. Persons restrained of liberty. Every person restrained 
of his liberty is entitled to a remedy to inquire into the lawfulness 
thereof, and to remove the same, if unlawful; and such remedy 
ought not to be denied or delayed. ‘ 

Src. 19. Controversies at law respecting property. In all con- 
troversies at law respecting property, the ancient mode of trial by 
jury is one of the best securities of the rights of the people, and 
ought to remain sacred and inviolable. 

In General—This section guaranteeing the right of trial by jury in 
“controversies at law respecting property,” includes equitable and legal 
elements involved in the determination of the issues made by the plead- 
ings, but it is not required that a trial by jury be had at each stage of 
the proceedings when this right has elsewhere therein been properly 
safeguarded by statute. Board v. George, 182 N. C. 414, 109 S. E. 77. 

_ The rules of law as to the burden of proof between the parties to 
litigation respecting damages to property resulting from negligence is 
one of substantial right guaranteed by the Federal Constitution, and 
more emphatically by this section. McDowell v. Norfolk Southern R. 
iO U8GaN.. Co Sti. 1901G4°r. oes 

C. S., 5488, prescribing the procedure in the event of disagreement be- 
tween the county board of education and the county board of commis- 
sioners, as to the amount to lbe provided by the county for the mainte- 
nance of a six months school term, requiring the judge to hear the same 
and conclusively find the facts as to the amount needed, confers upon 
the courts duties of a judicial nature, not requiring a trial by jury to de- 
termine the disputed matter upon an issue of fact, and the provisions of 
section 5488 are not void as being repugnant to this section of the State 
Constitution. Board v. Board, 174 N. C. 469, 93 S. E. 1001, cited and 

- applied Board v. Board, 182 N. C. 571, 109 S. E. 630. 
_ Inquiry as to Sanity. — The constitutional provision preserving the 

right to a trial by jury, this section, applies only to cases in which the 
prerogative existed at common law or by statute at the time the Consti- 
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tution was adopted, and C. S., 2287, requiring that only six freeholders 
shall be summoned to inquire into the sanity of the person alleged to 
be insane, is constitutional, not requiring a jury of twelve. Groves v. 
Ware, 182 N. C. 553, 109 S. E. 568. 

Right to Poll Jury—Under this section a party has a right to have 
the jury polled, and a refusal to allow a motion to that effect is ground 
for setting aside the verdict. Culbreth v. Borden Mfg. Co., 189 N. C. 
208, 126 S. E. 419. 

Applicability to Public Officials—In McInnish v. Board, 187 N. C. 
494, 496, 122 S. E. 182, the Court said:—‘“In Groves v. Ware, 182 N. C. 
553, 109 S. E. 568, it was held that the right to a trial by jury as pro- 
vided in this section applies only to cases in which the prerogative ex- 
isted at comon law or was procured by the statute at the time the Con- 
stitution was adopted, and not to those in which the right and the remedy 
are thereafter created by statute. The section cannot be invoked. to de- 
prive a public official of the discretion with which he is clothed by leg- 
islative enactment.” 
Same—Removal of Prosecuting Attorney. — The proceedings before 

the judge to remove a prosecuting attorney from office do not require 
an issue to be submitted to the jury. Upon the defendant’s own admis- 
sions in this case, and evidence, he is guilty of the offense charged, 
which is sufficient to remove him from office; such office is not a prop- 
aa right under the provisions of this section. State v. Hamme, 180 

C. 684, 104 S. E. 174. 
pease of Site for School.—The right to teial by jury upon an is- 
sue involving the exercise by a county board of education in its selec- 
tion of a site for a public-school building therein, conferred by Public 
sLaws 1923, ch. 136, is not given by this section of the State Constitu- 
tion. MclInnish v. Board, ISJAN 4404212259. 140182, 

Sec. 20. Freedom of the press. The freedom of the press is 
one of the great bulwarks of liberty, and therefore ought never to 
be restrained, but every individual shall be held responsible for 
the abuse of the same. 

Sec. 21. Habeas corpus. The privileges of the writ of habeas 
corpus shall not be suspended. 

Sec. 22. Property qualification. As political rights and privi- 
leges are not dependent upon, or modified by, property, therefore 
no property qualification ought to affect the right to vote or hold 
office. 

sec. 23. Representation and taxation. The people of the State 
ought not to be taxed or made subject to the payment of any im- 
post or duty, without the consent of themselves, or their repre- 
sentatives in General Assembly, freely given. 

Src. 24. Militia and the right to bear arms. A well regulated 
militia being necessary to the security of a free state, the right 
of the people to keep and bear arms shall not be infringed; and, 
as standing armies in time of peace are dangerous to liberty, they 
ought not to be kept up, and the military should be kept under 
strict subordination to, and governed by, the civil power. Nothing 
herein contained shall justify the practice of carrying concealed 
weapons, or prevent the Legislature from enacting penal statutes 
against said practice. 

In General.—In State v. Kerner, 181 N. C. 574, 577, 107 S. E. 222, 
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the Court said:—“The practical and safe construction is that which 
must have been in the minds of those who framed our organic law. The 
intention was to embrace the ‘arms,’ an acquaintance with whose use 
was necessary for their protection against the usurpation of illegal 
power—such as rifles, muskets, shotguns, swords, and pistols. These 
are now but little used in war, still they are such weapons that they or 
their like can still be considered as ‘arms, which they have a right to 
‘Dear.’ 

“The maintenance of the right to bear arms is a most essential one 
tc every free people, and should not be whittled down by technical con- 
structions. It should be construed to include all such ‘arms’ as were in 
common use, and borne by the people when this provision was adopted. 
It does not guarantee on the one hand that the people have the futile 
right to use submarines and cannon of 100 miles range, nor aeroplanes 
dropping deadly bombs, or the use of poisonous gasses, nor on the other 
hand does it embrace dirks, daggers, slung-shots, and brass knuckles, 
which may he weapons, but are not, strictly speaking, ‘arms’ borne by 
the people at large, and which are generally carried concealed.” State v. 
Rerner, 181 eNeeGe 1a oe lOs roots: 

Carrying Pistols—In State v. Kerner, 181 N. C. 574, 577, 107 S. E. 
222, the Court said:—“It is also but a reasonable regulation, and one 
which has been adopted in some of the states, to require that a pistol 
shall not be under a certain length, which, if reasonable, will prevent the 
use of pistols of small size, which are not borne as arms, but which are 
easily and ordinarily cartied concealed. To exclude all pistols, however, 
1s) NOt. regulation, but a prohibition, of arms, which come under the 
designation of ‘arms’ which the people are entitled to bear.” 

A statute making the carrying of a weapon, specifying pistols, among 
other things, from the premises unconcealed, a misdemeanor and punish- 
able the same as if carried concealed, unless a permit be first obtained 
upon a statement of the purpose for which it was to be carried, the pay- 
ment of a $5 license fee and the giving of a $590 bond, exceeds the legis- 
lative power of police regulation and is in violation of the declaration of 
rights in our State Constitution, that “The right of the people to keep 
and bear arms shall not be infringed,” with proviso that “nothing herein 
contained shall justify the practice of carrying concealed weapons or 
prevent the Legislature from enacting statutes against said practice.” 
Semble, a pistol is included in the word “arms’’ ex vi termini, State v. 
Kerner,..181..N...C.. 574; 107 Siew 222: 

Reasonable Regulations Concerning Deadly Weapons. — In State v. 
Kerner, 181 N.C, 574, 577%, 107 S. Bay 222; the: Court-said;: “Tt would 
also be a reasonable regulation, and not an infringement of the right to 
bear arms, to prohibit the carrying of deadly weapons when under the 
influence of intoxicating drink, or to a church, polling place, or public 
assembly, or in a manner calculated to inspire terror, which was for- 
bidden at common law. These from a practical standpoint are mere 
regulations, and would not infringe upon the object of the constitutional 
guarantee, which is to ‘preserve to the. people the right to acquire and 
retain a practical knowledge of the use of fire-arms.’ 

Sec. 25. Right of the people to assemble together. ‘The people 
have a right to assemble together to consult for their common 
good, to instruct their representatives, and to apply to the Legis- 
lature for redress of grievances. But secret political societies are 
dangerous to the liberties of a free people and should not be tol- 
erated. 

Sec. 26. Religious liberty. All men have a natural and un- 
alienable right to worship Almighty God according to the dictates 
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of their own conscience, and no human authority should, in any 
case whatever, control or interfere with the rights of conscience. 

See note of State v. Suncrest Lumber Co. Under section 3480. 

Sec. 27. Education. The people have the right to the privilege 
of education, and it is the duty of the State to guard and maintain 
that right. 

Sec. 28. Elections should be frequent. For redress of. griev- 
ances, and for amending and strengthening the laws, elections 
should be often held. 

Sec. 29. Recurrence to fundamental principles. A frequent 
recurrence to fundamental principles is absolutely necessary to 
preserve the blessings of liberty. 

Sec. 30. Hereditary emoluments, etc. No hereditary emolu- 
ments, privileges, or honors ought to be granted or conferred in 
this State. 

Sec. 31. Perpetuities, etc. Perpetuities and monopolies are 
contrary to the genius of a free state, and ought not to be allowed. 

Sec. 32. Ex post facto laws. Retrospective laws, punishing 
acts committed before the existence of such laws, and by them 
only declared criminal, are oppressive, unjust, and incompatible 
with liberty; wherefore no ex post facto law ought to be made. 
No law taxing retrospectively sales, purchases, or other acts pre- 
viously done ought to be passed. 

SEc. 33. Slavery prohibited. Slavery and involuntary servi- 
tude otherwise than for crime, whereof the. parties shall have 
béen duly convicted, shall be, and are hereby, forever prohibited 
within the State. 

Sec. 34. State boundaries. 'The limits and boundaries of the 
State shall be and remain as they now are. 

Sec. 35. Courts shall be open. All courts shall be open; and 
every person for an injury done him in his lands, goods, person, 
or reputation, shall have remedy by due course of law, and right 
and justice administered without sale, denial, or delay. 

Fanciful Rights and Imaginary Wrong.—In Carson v. Fleming, 188 
N. C. 600, 602, 125 S. E. 259, the Court said:—‘‘This salutary principle 
does not justify the use of the courts, by the assertion of fanciful rights 
or by complaints based upon imaginary wrongs to hinder or delay. others 
in the enjoyment of rights founded upon the law and in accord with jus- 
tice and fair dealing among men.” 

Sec. 36. Soldiers in time of peace. No soldier shall in time 
of peace be quartered in any house without the consent of the 
owner; nor in time of war but in a manner prescribed by law. 

Sec. 37. Other rights of the people. This enumeration of 
rights shall not be construed to impair or deny others retained by 
the people; and all powers not herein delegated remain with the 
people. 
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ARTICLE, II 

LEGISLATIVE DEPARTMENT 

Section 1. Two branches. The legislative authority shall be 
vested in two distinct branches, both dependent on the people, to 
wit: a Senate and a House of Representatives. 

Src. 2. Time of assembly. The Senate and House of Repre- 
sentatives shall meet biennially on the first Wednesday after the 
first Monday in January next after their election; and when as- 
sembled shall be denominated the General Assembly. Neither 
house shall proceed upon public business unless a majority of all 
the members are actually present. 4 

Sec. 3. Number of senators. ‘The Senate shall be composed 
of fifty senators, biennially chosen by ballot. 

Sec. 4. Regulations in relation to districting the State for 
senators. The Senate districts shall be so altered by the General 
Assembly, at the first session after the return of every enumera- 
tion by order of Congress, that each Senate district shall contain, 
as near as may be, an equal number of inhabitants, excluding 
aliens and Indians not taxed, and shall remain unaltered until the 
return of another enumeration, and shall at all times consist of 
contiguous territory; and no county shall be divided in the forma- 
tion of a Senate district, unless such county shall be equitably en- 
titled to two or more senators. 

Sec. 5. Regulations in relation to apportionment of representa- 
tives. ‘The House of Representatives shall be composed of one 
hundred and twenty representatives, biennially chosen by ballot, 
to be elected by the counties respectively, according to their popu- 
lation, and each county shall have at least one representative in 
the House of Representatives, although it may not contain the 
requisite ratio of representation; this apportionment shall be made 
by the General Assembly at the respective times and periods when 
ph districts for the Senate are hereinbefore directed to be laid 
off. 

Sec. 6. Ratio of representation. In making the apportion- 
ment in the House of Representatives the ratio of representation 
shall be ascertained by dividing the amount of the population of 
the State, exclusive of that comprehended within those counties 
which do not severally contain the one hundred and twentieth part 
of the population of the State, by the number of representatives, 
less the number assigned to such counties; and in ascertaining the 
number of the population of the State, aliens and Indians not 
taxed shall not be included. ‘To each county containing the said 
ratio and not twice the said ratio there shall be assigned one rep- 

' resentative; to each county containing two but not three times the 
said ratio there shall be assigned two representatives, and so on 
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. progressively, and then the remaining representatives shall be as- 
signed severally to the counties having the largest fractions. 

See notes to § 7642. 

Sec. 7. Qualifications for senators. Each member of the Sen- 
ate shall not be less than twenty-five years of age, shall have re- 
sided in this State as a citizen two years, and shall have usually 
resided in the district for which he was chosen one year imme- 
diately preceding his election. 

Sec. 8. Qualifications for representatives. Each member of 
the House of Representatives shall be a qualified elector of the 
State, and shall have resided in the county for which he is chosen 
for one year immediately preceding his election. 

Sec. 9. Election of officers. In the election of all officers, 
whose appointment shall be conferred upon the General Assembly 
by the Constitution, the vote shall be viva voce. 

Sec. 10. Powers in relation to divorce and alimony. The Gen- 
eral Assembly shall have power to pass general laws regulating 
divorce and alimony, but shall not have power to grant a divorce 
or secure alimony in any individual case. 

Sec. 11. Private laws in relation to names of persons, etc. 
The General Assembly shall not have power to pass any private 
law to alter the name of any person, or to legitimate any person 
not born in lawful wedlock, or to restore to the rights of citizen- 
ship any person convicted of an infamous crime, but shall have 
power to pass general laws regulating the same. 

Sec. 12. Thirty days’ notice shall be given anterior to passage 
of private laws. ‘The General Assembly shall not pass any private 
laws, unless it shall be made to appear that thirty days’ notice of 
application to pass such a law shall have been given, under such 
direction and in such manner as shall be provided by law. 

Sec. 13. Vacancies. If vacancies shall occur in the General 
Assembly by death, resignation or otherwise, writs of election 
shall be issued by the Governor under such regulations as may be 
prescribed by law. 

Sec. 14. Revenue. No law shall be passed to raise money on 
the credit of the State, or to pledge the faith of the State, directly 
or indirectly, for the payment of any debt, or to impose any tax 
upon the people of the State, or allow the counties, cities or towns 
to do so, unless the bill for the purpose shall have been read three 
times in each house of the General Assembly and passed three 
several readings, which readings shall have been on three differ- 
ent days, and agreed to by each house respectively, and unless the 
yeas and nays on the second and third readings of the bill shall 
have been entered on the journal. : 

Section Mandatory. — The provisions of this section of the State’s 
Constitution requiring, among other things, that the “Yea” and “Nay” 
vote shall be entered on the journal, in order for the people of the State, 
cities, or towns therein to pledge their faith or credit, etc., are manda- 
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tory, and the journals of each house, respectively, afford the only com- 
petent and sufficient evidence as to the procedure in a given case, and 
unless it affirmatively appears from these journals that the constitutional 
requirements have been complied with, the statute, in so far as it affects 
the specified measures, must be held invalid. Allen v. Raleigh, 181 N. 
CP453 a 070S.b.9463. 
Where First or Second Reading on Same Day.—The special enabling 

act, ratified March 6, 1925, is clearly unconstitutional because the jour- 
nal of the state Senate affirmatively shows that the first and second 
readings of the bill in the Senate took place on the same day, in viola- 
tion of this section. Storm v. Wrightesville Beach (N. C.), 128 S. E. 
17, 20. 

After Motion to Reconsider Final Result Must Comply with Section. 
—Where a bill has passed both branches of Legislature, complying with 
this section as to the pledging of credit by the State, counties, cities, and 
towns, a motion to reconsider may be had by a viva voce vote; and where 
allowed its effect is to abrogate the vote passed on the question and to 
again bring it forward to be discussed and decided in the same manner_as 
it was originally for the consideration and determination of the General 
Assembly; and for the act to be valid the final result must have com- 
plied with the constitutional requirements as to its reading on the several 
days, the taking of the “Aye” and “Nay” vote, and their proper entry 
upon the respective journals. Allen v. Raleigh, 181 N. C. 453, 107 S. 
E. 463. 

Failure to Record “No” Vote.—A bill to authorize a county to pledge 
its faith and credit by issuing bonds for road purposes, and duly ratified, 
it not invalid for the failure to meet the requirements of this section of 
that State Constitution, requiring that all bills of this character shall be 
read three several times in each house of the General Assembly, and pass 
three several readings on different days by each house respectively, with 
the “aye” and “no” vote entered on the journals of each house on the 
second and third readings, by reason of the failure to record on the 
journal on the second reading in one of the branches of legislation the 
“no” vote, when it is made to appear from the entries of the names of 
those voting in the affirmative that a majority of the voters had so voted, 
the absence of the entries of the names of those voting in the negative 
showing that there was none. Leonard v. Board, 185 N. C. 527, 117 S. E. 
580. 

Ratification by the Legislature of Act Originally Infirm.—Where a 
statute is void only because of a neglected omission of formal constitu- 
tional requirements, and is of a subject-matter within its authority, the 
observation of these requirements in a later act amending the first one 
cures the defect therein and gives validity thereto, in the absence of in- 
ee rights to the contrary. Board v. Board, 183 N. C. 300, 111 S. 

2) Shir 

In Board v. Board, 183 N. C. 300, 302, 111 S. E. 531, the Court said: 
—“‘Where the Legislature has undertaken to pass a law, clearly within 
its power to enact, and by reason of some defect in its passage the stat- 
ute is rendered ineffectual, we see no reason why the Legislature, in the 
absence of any opposite intervening rights, could not, by subsequent 
enactment, ratify and confirm the results of such proceedings as in good 
faith have been taken and had under the prior defective act.” , 

In a suit by the commissioners of a school district within a county 
under the provisions of C. S., 5681, to compel the county commissioners 
to deliver to it certain school bonds for negotiation that the voters of 
the district had approved at an election held according to the statutory 
‘provisions affecting them, it appeared that the issue was in the sum of 
$75,000, or $50,000 in excess of the amount authorized by C. S., 5678, 
and that the original act had not been passed in accordance with the re- 
quirement of our Constitution, this section, but was later ratified by the 
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Legislature in conformity therewith. There being no intervening vested 
rights, it was held, the former infirmity of the bonds was cured by the 
later act, and a judgment in favor of the plaintiffs was a proper one. 
Board v. Board, 183’ N. C. 300, 111 S. E. 531. 

Substitute Bill Regarded as Amendment to Original—wWhere a _ bill, 
authorizing a levy of taxes for road purposes, has been read, referred to 
a committee, and the committee has recommended a substitute, result- 
ing in the tabling of the original bill and the passing of the substitute 
on two separate days in that branch of legislation, and otherwise con- 
forming to the requirements of this section as to the “aye” and “no” 
vote, etc., and its passing on separate days, etc., in [both branches of leg- 
islation, the substitute is to be regarded, in the contemplation of the 
Constitution, as an amendment to the original bill introduced, and the 
act may not successfully be questioned as not having passed on the sev- 
eral separate days required of a bill of this character. Edwards v. Nash 
County Board, 183 N. C. 58, 110 S. E. 600. 

Sec. 15. Entails. The General Assembly shall regulate entails 
in such a manner as to prevent perpetuities. 

Sec. 16. Journals. Each house shall keep a journal of its pro- 
ceedings, which shall be printed and made public immediately 
after the adjournment of the General Assembly. 

Sec. 17. Protest. Any member of either house may dissent 
from, and protest against, any act or resolve which he may think 
injurious to the public, or any individual, and have the reason of 
his dissent entered on the journal. 

Sec. 18. Officers of the House. The House of Representatives 
shall choose their own speaker and other officers. 

Sec. 19. President of the Senate. The Lieutenant-Governor 
shall preside in the Senate, but shall have no vote unless it may 
be equally divided. 

Src. 20. Other senatorial officers. The Senate shall choose its 
other officers and also a speaker (pro tempore) in the absence of 
the Lieutenant-Governor, or when he shall exercise the office of 
Governor. 

SEC. 21. Style of the acts. The style of the acts shall be: 
“The General Assembly of North Carolina do enact.” 

Sec. 22. Powers of the General Assembly. Each house shall 
be judge of the qualifications and election of its own members, 
shall sit upon its own adjournment from day to day, prepare bills 
to be passed into laws; and the two houses may also jointly ad- 
journ to any future day, or other place. 

See note to § 870. 
Contested Election for General Assembly—Quo Warranto.—The con- 

stitution of our state withdraws from the consideration of our courts 
the question of title involved in a contest for a seat in the General As- 
sembly (this section), and an action of quo warranto will not lie under 
our statute. State v. Pharr, 179 N. C. 699, 103 S. E. 8. 

Sec. 23. Bills and resolutions to be read three times, etc. All 
bills and resolutions of a legislative nature shall be read three 
times in each house before they pass into laws, and shall be signed 
by the presiding officers of both houses. 
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Src. 24. Oath of members. Each member of the General As- 

sembly, before taking his seat, shall take an oath or affirmation 

that he will support the Constitution and laws of the United 

States, and the Constitution of the State of North Carolina, and 

will faithfully discharge his duty as a member of the Senate or 

House of Representatives. 

Sec. 25. Terms of office. The terms of office for senators and 
members of the house of representatives shall commence at the 
time of their election. 

Sec. 26. Yeas and nays. Upon motion made and seconded in 
either house by one-fifth of the members present, the yeas and 
nays upon any question shall be taken and entered upon the 
journals. 

Src. 27. Election for members of the General Assembly. The 
election for members of the General Assembly shall be held for 
the respective districts and counties, at the places where they are 
now held, or may be directed hereafter to be held, in such man- 
ner as may be prescribed by law, on the first Thursday in August, 
in the year one thousand eight hundred and seventy, and every 
two years thereafter. But the General Assembly may change the 
time of holding the elections. 

Sec. 28. Pay of members and officers of the General Assembly; 
extra session. ‘The members of the Generali Assembly for the term 
for which they have been elected shall receive as a compensation 
for their services the sum of four dollars per day for each day of 
their session, for a period not exceeding sixty days; and should 
they remain longer in session they shall serve without compensa- 
tion. They shall also be entitled to receive ten cents per mile, 
both while coming to the seat of government and while returning 
home, the said distance to be computed by the nearest line or route 
of public travel. The compensation of the presiding officers of 
the two houses shall be six dollars per day and mileage. Should 
an extra session of the General Assembly be called, the members 
and presiding officers shall receive a like rate of compensation for 
a period not exceeding twenty days. 

SEC. 29. Limitations upon power of General Assembly to en- 
act private or special legislation. The General Assembly shall not 
pass any local, private, or special act or resolution relating to the 
establishment of courts inferior to the Superior Court; relating 
to the appointment of justices of the peace; relating to health, 
sanitation, and the abatement of nuisances; changing the names 
of cities, towns, and townships; authorizing the laying out, open- 
ing, altering, maintaining, or discontinuing of highways, streets, . 
or alleys; relating to ferries or bridges; relating to nonnavigable 

_ Streams; relating to cemeteries; relating to the pay of jurors; 
erecting new townships, or changing township lines, or establish- 
ing or changing the lines of school districts; remitting fines, pen- 
alties, and forfeitures, or refunding moneys legally paid into the 
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public treasury; regulating labor, trade, mining, or manufacturing ; 
extending the time for the assessment or collection of taxes, or 
otherwise relieving any collector of taxes from the due perform- 
ance of his official duties or his sureties from liability; giving ef- 
fect to informal wills and deeds; nor shall the General Assembly 
enact any such local, private or special act by the partial repeal of 
a general law, but the General Assembly may at any time repeal 
local, private, or special laws enacted by it. Any local, private or 
special act or resolution passed in violation of the provisions of 
this section shall be void. The General Assembly shall have 
power to pass general laws regulating matters set out in this sec- 
tion. 

SEennotcomto AL immVids aie 
In General.—This amendment to the Constitution must be defined by 

reference to the context and existing conditions, and is sufficiently am- 
bees to admit of interpretation. In re Harris, 183 N. C. 633, 112 S. 

. 425. 

What Are Local Laws.—The interpretation of a statute, as to whether 
it is a local one, prohibited iby this section of our Constitution, under the 
recent amendment, should be largely left to the facts and circumstances 
of each particular case, giving significance to the rule that legislative 
acts are presumed to have been rightfully passed from proper motives, 
and that a classification of this kind, when made by them, should not be 
disturbed unless it is manifestly arbitrary and invalid. In re Harris, 183 
NaC 4 633,°112S. E425. 

Erection of Hospital— An act authorizing a certain county to erect a 
tuberculosis hospital and issue bonds therefor, and provide a tax of 
eight cents on the $100 valuation of its property for its mainte- 
nance, upon the approval of the voters, is both a special and local act 
and void under our Constitution, this section, prohibiting laws of this 
character appertaining to “health,” “sanitation,’ ete) Atmstrong wv: 
Board, 185.N..C; 405, 117° S:1 EB. 388. 

Establishment of Recorders’ Courts.—A general law permitting the 
establishment of Recorder’s courts in the State, excepting certain coun- 
ties to the number of 44, leaving 56 within the provisions of the stat- 
ute, is not a local law within the intent and meaning of this section of 
our Constitution (a recent amendment), nor is a statute amending the 
former general law taking a certain county and two others out of the 
excepted class enumerated in the general statutes, unconstitutional as 
a local or special act as to those counties, the effect of this statute being 
a reénactment of the general Jaw including the particular counties, In 
reutiatris, 1837 Ni C.633,0112.S. e425: 

In applying this section to the establishment of recorders’ courts, the 
court will take cognizance of the efficiency and the number of such 
courts theretofore existent, and the more recent statutes under which 
other such courts have ‘been added, and the fact that at the time of the 
enactment of the original statute ‘affecting the question there were 56 
counties in the State within which they have been established, with only 
44 counties to the contrary, in determining whether an amendment to a 
recent statute permitting several additional counties to establish them 
comes within the constitutional inhibition as a local law. In re Harris, 
Peso a CorGad e112) Sai Bi 425; 

Construction of Interstate Bridges—The authority that a Legisla- 
ture of this State has to unite with an adjoining State in constructing 
and maintaining a bridge over a stream on a state line, may ‘be dele- 
gated by a general statute to the commissioners of any county lying 
on the stream, to take proper action, bear the cost, and adjust its con- 

N. C—2 
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tribution with the authorities of the county lying on the other side of 
the stream. Emery v. Commissioners, 181 N. C. 420, 107 S. E. 443. 

Issuance of County Road Bonds.—An act of the Legislature author- 
izing the road commissioners of a county to issue bonds, upon the ap- 
proval of its electors, to obtain moneys for the expenditure upon cer- 
tain particularly designated objects in respect to its public roads, and 
which does not contain any provision for the laying out, altering or 
discontinuing any road or highway, does not contravene this section, 
of our State Constitution, prohibiting the Legislature from passing lo- 
cal, private or special act relating to the subject. Road Comm’rs vw. 
Bank, 181 N. C. 347, 107 S. Ey. 245. 
Maintenance of County Highways.—A public-local law applicable to 

the maintenance of the public highways of a county and authorizing 
taxation or issuance of bonds for this purpose, with certain specific 
supervision and control, is not such local or special act as falls within 
the inhibition of our Constitution this section, where it does not affect 
the “laying out, opening, altering, maintaining or discontinuing” the 
then existing highways, etc. State v. Kelly, 186 N. C. 365, 119 S. E. 
755. 

Where an earlier public-local law provides for taxation or a bond is- 
sue for the maintenance of highway districts within the county, and a 
later statute is passed providing in addition for the working of the 
roads for several days out of the year ‘by all able-bodied men between 
certain ages, or, in lieu thereof, the payment of a certain sum of money, 
the later law does not impair the obligations of a contract and fall 
within the inhibition of our Constitution, but tends to increase the value 
of the road bonds issued under the provisions of the earlier statute. 
State wv. Kelly, #186 UNesGas65,) 1.9 com Lamope 

County Road Commissioners.—A public-local act incorporating road 
commissioners of a county, and giving them the powers, rights, duty 
and authority, as to the highways of that county, etc., that were for- 
merly held by the county commissioners, does not contravene this sec- 
tion, of the State Constitution, in depriving the board of county com- 
missioners of certain powers relating to the public roads therein. Road 
Comm’rs v. Bank, 181 N. G 347, 107, SES 245: ' 
A statute that abolishes two boards of road commissioners in a 

county and gives to another board, created by the same act, entire con- 
trol and. management of the public roads and bridges of the county, 
for working, repairing, maintaining, altering, and constructing such 
roads as were then in existence or which may thereafter be ‘built, does 
not violate this section of our State Constitution, prohibiting the 
passage of local, private, or special acts authorizing the laying out, 
opening, altering, etc., of highways, streets, or alleys, etc., and is a 
constitutional and valid enactment. Huneycutt v. Commissioners, 182 
No -C..819;°109) Soe eey ; 

Formation of Sewerage Districts—The courts may not declare a 
statute unconstitutional unless clearly and manifestly so: and held, 
where a statute authorizes the formation of sanitary sewerage dis- 
tricts within county-wide limits, the boundaries of these to be fixed by 
certain designa ted local authorities in a specified manner, and done 
without previous notice to the voters, the statute will not be construed 
as unconstitutional on that account, or as a “local, private or special act 
relating to health, sanitation,” etc.. Reed vw. Howerton Engineering 
Gorwi88 «Nat C89) (1 oes. E, 479. 

Ratification of Invalid Ordinance.—An act which authorizes a high 
school district, sought to be established under an invalid resolution of 
the county commissioners, to issue bonds and levy taxes for school 
purposes, is itself invalid to confer such authority; and an act for the 
purpose of ratifying such ordinance, passed since the adoption of this 
section is a local, private, or special act thereby prohibited; and the 

. 
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issuance of such bonds and levy of such taxes, will be permanently 
enjoined. Woosley v. Commissioners, 182 N. C. 429, 109 S. E. 368. 

Machinery to Effect Void Act.—Where an act to create a public 
school district is .unconstitutional, because it violates this section, the 
provision for lbonds and taxation to carry out the purpose of the act 
nts likewise void. Sechrist v. Commissioners, 181 N. C. 511, 107 S. 
oy LS), 

A special or local act authorizing a county to maintain a tuberculosis 
hospital being contrary to the provisions of our Constitution, this sec- 
tion, its further provisions as to issuing the bonds for its erection and 
the levy of a special tax for its maintenance, are likewise void. Arm- 
EtrOnoe cn DOard wisbe Nim Ca405 eivaos 388) 

While this section of our Constitution has been held not to with- 
draw from the Legislature power by special legislation to authorize 
counties, etc., to provide proper revenue for advancing proper govern- 
mental purposes, though local in character, the decisions refer to legis- 
lation providing proper revenue for recognized and established objects, 
such as roads, bridges, and the like, and not to those prohibited by 
our organic law, as where the county under a special local act seeks to 
establish and maintain a tuberculosis hospital, which is not a _ neces- 
sary county expense; and the legislation being unconstitutional as to its 
dominant purposes, that part providing for the issuance of bonds and 
a levy of tax for this purpose is also invalid. Armstrong v. Board, 
TAO Nee 054117050 E.. 9388: 

School Districts—Establishing or Changing Lines.—Since the en- 
forcement of the amendment to our Constitution, this section, special 
act of the J,egislature to esablish or change the lines, etc., of a school 
district, and any proceedings under it, are null and void. Galloway vw. 
Roard, 184 N. C. 245, 114 S. E. 165. 
A statute which creates a public school district and allows a bond 

issue, upon the approval of voters, for its equipment and maintenance, 
is a local or special act, prohibited by the Constitution, this section, re- 
quiring that legislation of this character must be by general provi- 
sion of law. Robinson v. Board, 182 N. C. 590, 109 S. E. 855. 

A statute which lays off or defines by boundary a certain territory 
as a graded school district within a county, and provides for an issue 
of bonds upon the approval of the voters therein, for the necessary 
buildings and maintenance, comes within the recent amendment to our 
Constitution forbidding the general assembly from enacting any lo- 
cal or special acts to establish or change the lines of school districts 
making them void, and requiring legislation of this character by general 
provisions of law. Constitution, this section. Board v. Mutual Loan, 
eter iCo., 181) Nv C306): 107.S. Ex 130) 

An act automatically creating a school district coterminous with the 
lines of a certain township in a county, if the voters should by their 
ballot approve of bonds to ‘be issued and taxes levied for the main- 
tenance, etc., of the school district for certain purposes named in the 
aetaisS invalid under the recent amendments to our Constitution this 
section, prohibiting the General Assembly from passing any local, 
private, or special act or resolution relating to the establishing, etc., or 
changing the lines of school districts. Board v. Mutual Loan, etc, 
Co., 181 N. C 306, 107 S. E. 130, cited, approved, and applied; Se- 
christ v. Commissioners, 181 N. C. 511, 107 S. E. 503. 

In conformity with the Municipal Finance Act, a city voted for the 
issuance of bonds, in a certain amount, for purchasing land and erect- 
ing buildings for public-school purposes, and issued half thereof and 
contracted for the use of the full balance of the bonds: Held, a later 
public-local act that enlarged the city limits and recognized therein 
the independent existence of a public-school district within the for- 
mer limits is not contrary to the provisions of our recent amendment to 
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our Constitution, this section, as an attempt to establish a school dis- 
trict, or to change the limits of those already established. Duffy v. 
Gréensboro, (186° N.* C470; 120 7o.6 be: 
Same—Incorporation of Existing Districts—Laws 1921, ch. 123, sec. 

4, among other things incorporating existing local school districts for all 
purposes relating to the issuance or payment of bonds upon the approval 
of the voters of a district, is valid, independent of section 1 thereof, and 
not in contravention to our recent constitutional amendment, this sec- 
tion prohibiting the incorporation of new school districts by special leg- 
islative enactment. Board v. Mutual Loan, etc., Co., 181 N. C. 306, 107 
S. E. 130; Paschal v. Johnson, 183 N. C. 129, 110 S. E. 841. 
Same—Increase of Bonds by Existing District—Where a school dis- 

trict has been defined as to its boundaries, etc., and created under the 
provisions of a statute valid before the adoption of the amendment to 
our State Constitution, this section and which authorized a bond issue 
in a certan sum, a statute passed since the adoption of this constitutional 
amendment authorizing an increase of the bonds to be issued, upon the 
approval of the voters according to the statutory amendment, does not 
contravene the constitutional amendment as to “establishing or chang- 
ing the lines of school districts,’ the lines estabished under the prior 
valid statute remaining the same. Roebuck v. Board, 184 N. C. 144, 
113: S. E676. 
Where the only purpose of statutory amendment to an act passed prior 

to the adoption of this section of our Constitution is to authorize an in- 
crease in the amount of bonds to lbe issued by a school district for school 
purposes, upon the adoption of the statutory amendment by the voters 
of the district, the act of the voters in approving the statutory amend- 
ment is a vote to authorize and approve the issuance of the bonds, and 
to vest power in the trustees of the school district for that purpose. Roe- 
buck v. Board, 184 N. C. 144, 113 S. E. 676. 
Same—Consolidating Special or Nonspecial Tax Territory. — Where 

a school district has been made of consolidated special tax and non- 
special tax territory, by the county board of education, and thereafter, at 
an election held for the purpose, according to law, the question of taxa- 
tion for school purposes has been submitted to each of the old districts 
comprising the new or consolidated one, and they each have voted fav- 
orably upon the question, the result is not the levying a tax upon the 
nonspecial tax district without the legal approval of the voters therein, 
and the taxation so approved is constitutional and valid. Burney v. 
Commissioners, 184 N. C. 274,.114 S. E. 298. 
Where special school tax districts have been combined with nontax terri- 

tory, public-local act to provide an additional tax to that of the special 
tax districts, and to equalize the benefits among them all for the better 
equipment of the schools, better pay for the teachers, the transportation 
or the scholars, expressly leaving intact the boundary lines and manage- 
ment of the schools of each of the districts so consolidated, the question 
of this supplementary taxation to be submitted to the voters of the en- 
larged or consolidated district made for the purpose, is not in contra- 
vention of this section of the State Constitution, prohibiting the Legis- 
lature from enacting local, private, or special acts establishing or chang- 
ing the lines of school districts. Coble v. Commissioners, 184 N. C. 342, 
114 S. E. 487. 

Sec. 30. Inviolability of sinking funds. The General Assem- 
bly shall not use nor authorize to be used any part of the amount 
of any sinking fund for any purpose other than the retirement of 
the bonds for which said sinking fund has been created. 
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EXECUTIVE DEPARTMENT 

Section 1. Officers of the executive department; terms of 
office. "The executive department shall consist of a Governor, in 
whom shall be vested the supreme executive power of the State; 
a Lieutenant-Governor, a Secretary of State, an Auditor, a Treas- 
urer, a Superintendent of Public Instruction, and an Attorney- 
General, who shall be elected for a term of four years by the 
qualified electors of the State, at the same time and places and in 
the same manner as members of the General Assembly are elected. 
Their term of office shall commence on the first day of January 
next after their election, and continue until their successors are 
elected and qualified: Provided, that the officers first elected shall 
assume the duties of their office ten days after the approval of 
this Constitution by the Congress of the United States, and shall 
hold their office four years from and after the first day of Janu- 
ary. 

Sec. 2. Qualifications of Governor and Lieutenant-Governor. 
No person shall be eligible as Governor or Lieutenant-Governor 
unless he shall have attained the age of thirty years, shall have 
been a citizen of the United States five years, and shall have been 
a resident of this State for two years next before the election; 
nor shall the person elected to either of these two offices be eligible 
to the same office more than four years in any term of eight years, 
unless the office shall have been cast upon him as Lieutenant-Goy- 
ernor or president of the Senate. 

Sec. 3. Returns of election. ‘The return of every election for 
officers of the executive department shall be sealed up and trans- 
mitted to the seat of government by the returning officer, directed 
to the Speaker of the House of Representatives, who shall open 
and publish the same in the presence of a majority of the mem- 
bers of both houses of the General Assembly. The persons hav- 
ing the highest number of votes respectively shall be declared duly 
elected; but if two or more be equal and highest in votes for the 
same office, then one of them shall be chosen by joint ballot of 
both houses of the General Assembly. Contested elections shall 
be determined by a joint ballot of both houses of the General As- 
sembly, in such manner as shall be prescribed by law. 

Sec. 4. Oath of office for Governor. ‘The Governor, before 
entering upon the duties of his office, shall, in the presence of the 
members of both branches of the General Assembly, or before any 
justice of the Supreme Court, take an oath or affirmation that he 
will support the Constitution and laws of the United States and 
of the State of North Carolina, and that he will faithfully per- 
form the duties appertaining to the office of Governor to which 
he has been elected. 

Sec. 5. Duties of Governor. ‘The Governor shall reside at the 
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seat of government of this State, and he shall, from time to time, 
give the General Assembly information of the affairs of the State, 
and recommend to their consideration such measures as he shall 
deem expedient. 

Sec. 6. Reprieves, commutations and pardons. The Governor 
shall have power to grant reprieves, commutations and pardons, 
after conviction, for all offenses (except in cases of impeach- 
ment), upon such conditions as he may think proper, subject to 
such regulations as may be provided by law relative to the man- 
ner of applying for pardons. He shall biennially communicate to 
the General Assembly each case of reprieve, commutation, or par- 
don granted, stating the name of each convict, the crime for which 
he was convicted, the sentence and its date, the date of commuta- 
tion, pardon, or reprieve, and the reasons therefor. 

Sec. 7. Annual reports from officers of executive department 
and ofspublic institutions. The officers of the executive depart- 
ment and of the public institutions of the State shall, at least five 
days previous to each regular session of the General Assembly, 
severally report to the Governor, who shall transmit such reports, 
with his message, to the General Assembly; and the Governor 
may, at any time, require information in writing from the officers 
in the executive department upon any subject relating to the du- 
ties of their respective offices, and shall take care that the laws be 
faithfully executed. 

Sec. 8. Commander-in-chief. The Governor shall be Com- 
mander-in-chief of the militia of the State, except when they shall 
be called into the service of the United States, 

Sec. 9. Extra session of General Assembly. The Governor 
shall have power on extraordinary occasions, by and with the ad- 
vice of the Council of State, to convene the General Assembly in 
extra session by his proclamation, stating therein the purpose or 
purposes for which they are thus convened. 

Sec. 10. Officers whose appointments are not otherwise pro- 
vided for. ‘The Governor shall nominate, and by and with the 
advice and consent of a majority of the senators-elect, appoint all 
officers whose offices are established by this Constitution and 
whose appointments are not otherwise provided for. 

Sec. ll. Duties of the Lieutenant-Governor. ‘The Ljieutenant- 
Governor shall be president of the Senate, but shall have no vote 
unless the Senate be equally divided. He shall, whilst acting as 
president of the Senate, receive for his services the same pay 
which shall, for the same period, be allowed to the speaker of the 
House of Representatives; and he shall receive no other compen- 
sation except when he is acting as Governor. 

Sec. 12. In case of impeachment of Governor, or vacancy 
caused by death or resignation. In case of the impeachment of 
the Governor, his failure to qualify, his absence from the State, 
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his inability to discharge the duties of his office, or in case the of- 
fice of Governor shall in anywise become vacant, the powers, du- 
ties and emoluments of the office shall devolve upon the Lieuten- 
ant-Governor until the disabilities shall cease or a new Governor 
shall be elected and qualified. In every case in which the Lieuten- 
ant-Governor shall be unable to preside over the Senate, the sena- 
tors shall elect one of their own number president of their body; 
and the powers, duties and emoluments of the office of Governor 
shall devolve upon him whenever the Lieutenant-Governor shall, 
for any reason, be prevented from discharging the duties of such 
office as above provided, and he shall continue as acting Governor 
until the disabilities are removed or a new Governor or Lieuten- 
ant-Governor shall be elected and qualified. Whenever, during 
the recess of the General Assembly, it shall become necessary for 
the president of the Senate to administer the government, the Sec- 
retary of State shall convene the Senate, that they may elect such 
president. 

Sec. 13. Duties of other executive officers. The respective du- 
ties of the Secretary of State, Auditor, Treasurer, Superintendent 
of Public Instruction, and Attorney-General shall be prescribed 
by law. If the office of any of said officers shall be vacated by 
death, resignation or otherwise, it shall be the duty of the Gov- 
ernor to appoint another until the disability be removed or his suc- 
cessor be elected and qualified. Every such vacancy shall be filled 
by election at the first general election that occurs more than thirty 
days after the vacancy has taken place, and the person chosen 
shall hold the office for the remainder of the unexpired term fixed 
in the first section of this article. 

See ch. 50, § 169. 

Sec. 14. Council of State. The Secretary of State, Auditor, 
Treasurer, and Superintendent of Public Instruction shall consti- 
tute, ex officio, the Council of State, who shall advise the Gov- 
ernor in the execution of his office, and three of whom shall con- 
stitute a quorum; their advice and proceedings in this capacity 
shall be entered in a journal, to be kept for this purpose exclu- 
sively, and signed by the members present, from any part of 
which any member may enter his dissent; and such journal shall 
be placed before the General Assembly when called for by either 
house. The Attorney-General shall be, ex officio, the legal ad- 
viser of the executive department. 

Sec. 15. Compensation for executive officers. ‘The officers 
mentioned in this article shall, at stated periods, receive for their 
services a compensation to be established by law, which shall nei- 
ther be increased nor diminished during the time for which they 
shall have been elected, and the said officers shall receive no other 
emolument or allowance whatever. 

Sec. 16. Seal of State. There shall be a seal of the State, 
which shall be kept by the Governor, and used by him, as_occa- 
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sion may require, and shall be called “The Great Seal of the State 
of North Carolina.” All grants and commissions shall be issued 
in the name and by the authority of the State of North Carolina, 
sealed with “The Great Seal of the State,” signed by the Governor, 
and countersigned by the Secretary of State. 

Sec. 17. Department of Agriculture, Immigration, and Statis- 
tics. ‘The General Assembly shall establish a Department of Ag- 
riculture, Immigration, and Statistics, under such regulations as 
may best promote the agricultural interests of the State, and shall 
enact laws for the adequate protection and encouragement of 
sheep husbandry. 

ARTICLE IV 

JupiciaL, DEPARTMENT 

Section 1. Abolishes distinction between actions at law and 
suits in equity, and feigned issues. The distinctions between ac- 
tions at law and suits in equity, and the forms of all such actions 
and suits, shall be abolished; and there shall be in this State but 
one form of action for the enforcement or protection of private 
rights or the redress of private wrongs, which shall be denomi- 
nated a civil action; and every action prosecuted by the people of 
the State as a party, against a person charged with a public of- 
fense, for the punishment of the same, shall be termed a criminal 
action. Feigned issues shall also be abolished, and the facts at 
issue tried by order of court before a jury. 

Distinction between Principles Not Abolished—Equity is now admin- 
istered in the same courts as matters of law, but the distinction between 
equitable and legal principles have not been abolished. Waters v. Garris, 
188 N, C. 305, 124 S. E. 334. 

Pleadings Amended by Court.—Where the complaint is construed to 
be sufficient to sustain the suit for specific performance, objection for 
indefiniteness or that the action sounded in damages in a court of law, 
must be made in apt time; and where’ good cause of action is stated 
for equitable relief, but defective in form, the court may require the 
pleadings to be made definite and certain by amendment, the distinc- 
tion between suits in equity and actions at law as to jurisdictional mat- 
ters being abolished by this section. Green v. Harshaw, 187 N. C. 213, 
121 2 Serb Ao or 

The courts of justices of the peace have no jurisdiction over the equity 
of correcting an account and settlement stated and had between the par- 
ties, so as to surcharge or falsify it for fraud or specified error, nor will 
the Superior Court acquire such jurisdiction on appeal. Morganton v. 
Miliner, 181s Na C364 6107 soem tec O09: 

In Morganton v. Millner, 181 N. C. 364, 107 S. E. 209, Clark, J., dis- 
senting, said: “It will appear from this section that the distinction which 
formerly was deemed most essential between the actions at law and suits 
in equity and the forms of all such actions and suits were absolutely 
abolished in this State. There is nothing that indicates that that aboli- 
tion applied only to the Superior Courts. The distinction was absolutely 
abolished, and could no longer have any existence in any court in this 
State by whatever name it might be called—whether it was a justice of 
the peace, a city court, a county court, a Superior Court, or the Supreme 
Court. Any decisions to the contrary are in contradiction of the very 
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language of the Constitution, which could not be more explicitly or 
plainly expressed than it is written.” 

Src. 2. Division of judicial powers. The judicial power of the 
State shall be vested in a court for the trial of impeachments, a 
Supreme Court, Superior Courts, courts of justices of the peace, 
and such other courts inferior to the Supreme Court as may be 
established by law. 

See notes to § 7590. 

Sec. 3. Trial court of impeachment. The court for the trial 
of impeachments shall be the Senate. A majority of the members 
shall be necessary to a quorum, and the judgment shall not ex- 
tend beyond removal from and disqualification to hold office in 
this State; but the party shall be liable to indictment and punish- 
ment according to law. 

Sec. 4. Impeachment. The House of Representatives solely 
shall have the power of impeaching. No person shall be convicted 
without the concurrence of two-thirds of the senators present. 
When the Governor is impeached the Chief Justice shall preside. 

Sec. £. Treason against the State. Treason against the State 
shall consist only in levying war against it, or adhering to its 
enemies, giving them aid and comfort. No person shall be con- 
victed of treason unless on the testimony of two witnesses to the 
same overt act, or on confession in open court. No conviction of 
treason or attainder shall work corruption of blood or forfeiture. 

Sec.'6. Supreme Court justices. The Supreme Court shall 
consist of a Chief Justice and four associate justices. 

Sec. 7. Terms of the Supreme Court. The terms of the Su- 
preme Court shall be held in the city of Raleigh, as now, until 
otherwise provided by the General Assembly. 

Sec. 8. Jurisdiction of Supreme Court. ‘The Supreme Court 
shall have jurisdiction to review, upon appeal, any decision of the 
courts below, upon any matter of law or legal inference. And the 
jurisdiction of said court over “‘issues of fact” and “questions of 
fact”? shall be the same exercised by it before the adoption of the 
Constitution of one thousand eight hundred and sixty-eight, and 
the court shall have the power to issue any remedial writs neces- 
sary to give it a general supervision and control over the proceed- 
ings of the inferior courts. 

See note to Hardy v. Heath, 188 N.C. 277 under section 12 of Art. IV. 
What. Reviewable-—On appeal to the Supreme Court, only error as 

as to the law or legal inferences are reviewable upon the record in the 
case. Merchants Nat. Bank v. Howard, 188 N. C. 543, 125 S. E. 126. 
The granting or refusing of a petition for a certiorari, under the pro- 

visions of this section and C. S., 630, passed in pursuance thereof, is a 
matter within the discretion of the Supreme Court, and will not be is- 
sued when it will serve no good purpose. King v. Taylor, 188 N. C. 450, 
124 05. EB. 751. 

The rules of practice regulating the docketing of appeals in the Su- 
preme Court will be enforced uniformly regardless of any agreement to 
the contrary that the attorneys for the parties may have made in any 
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particular case; and when for any reason the case itself may not reason- 
ably have been docketed by the appellant within the time prescribed by 
the rules, he must docket the record proper within that time, and move 
for a certiorari, which may be allowed by the court on sufficient showing 
made. State a Farmer, 188 N: C.243, 124 S.°E. 562: 

Habeas Corpus.—No appeal to the Supreme Court lies upon the refusal 
of the judge, having jurisdiction, to release the petitioner in habeas cor- 
pus proceedings, except in cases concerning the care and custody of 
children, the remedy being by application for the writ of certiorari which 
lies in the discretion of the appellate court; and an appeal by the petitioner 
under sentence for contempt of court will ordinarily be dismissed. In 
this case with the consent of the attorney-general, the court passes 
upon the appeal as if on certiorari. State v. Hooker, 183 N. C. 763, 111 
S. oH! 351° State a. oY ateswe teow Nene ar Oo. lite Sw Leeeo ons 
The prisoner, rearrested for violating the conditions of a parol granted 

by the governor after the term of his sentence had expired, sued out 
habeas corpus proceedings, and upon the denial of his claim of right to 
be set at liberty, appealed to the Supreme Court: Held, certiorari ‘being 
the proper procedure, the appeal is dismissed, but its merits passed upon 
as being a question of public importance and general interest. In re 
Sermon’s Land, 182 N. C. 122, 127, 108 S. E. 497; Penn-Allen Cement 
Co. v. Phillips, 182 N. C. 437, 440, 109 S. E. 257; State wv. Yates, 183 N. 
C753) 221s peo 
Where a parent erroneously seeks the custody of a minor child of a 

marriage by proceedings in habeas corpus, after decree of divorce has 
been entered upon suit in the court of acertain county, without providing 
therefor, the Supreme Court, on appeal, having regard for the best inter- 
est of such child before the motion can be made in the court having 
granted the divorce, may exercise its powers given by Const., this sec- 
tion, to generally supervise and control the proceedings of the inferior 
ccurts by remedial writ, or process; and on this appeal from an order of 
the Superior Court judge, erroneously hearing the matter upon proceed- 
ings in habeas corpus, the Supreme Court adjudges that the custody of 
the child shall! remain with the mother, as directed by the judge hearing 
the same, until the mother can properly seek her relief upon motion made 
in the action granting the divorce at the next term of the said court, or 
as soon thereafter as the judge may hear the same, upon giving the 
respondent ten days previous notice of her application. In re Blake, 184 
Noi Cy 278 41140 See eons 

Motion to Set Aside Default Judgment. — The supreme court has 
jurisdiction to review, on appeal, an order of the superior court on mo- 
tion to set aside a default judgment for mistake, surprise, etc. Caldwell 
v. Caldwell (N. C.), 128 S. E. 329. i 

Sec. 9. Claims against the State. The Supreme Court shall 
have original jurisdiction to hear claims against the State, but its 
decisions shall be merely recommendatory; no process in the na- 
ture of execution shall issue thereon; they shall be reported to the 
next session of the General Assembly for its action. 

Consent of State——A state cannot be sued in its own courts or else- 
where unless it has expressly consented to such suit, by statutes or in 
cases authorized by provisions in the organic law, instances by Art. II, 
Const. U. S., and this section of the Const. of North Carolina. Car- 
penter v. Atlantic, etc., R. Co., 184 N. C. 400, 114 S. E. 693. 

Sec. 10. Judicial districts for Superior Courts. ‘The State shall 
be divided into nine judicial districts, for each of which a judge 
shall be chosen; and there shall be held a Superior Court in each 
county at least twice in each year, to continue for such time in 
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each county as may be prescribed by Jaw. But the General As- 
sembly may reduce or increase the number of districts. 

Sec. 11. Residences of judges; rotation in judicial districts; 
special terms. Every judge of the Superior Court shall reside in 
the district for which he is elected. The judges shall preside in 
the courts of the different districts successively, but no judge shail 
hold the courts in the same district oftener than once in four years; 
but in case of the protracted illness of the judge assigned to pre- 
side at any district, or of any other unavoidable accident to him, 
by reason of which he shall be unable to preside, the Governor 
may require any judge to hold one or more specified terms in said 
district in lieu of the judge assigned to hold the courts of the said 
district; and the General Assembly may by general laws provide 
for the selection of special or emergency judges to hold the Su- 
perior Courts of any county or district when the judge assigned 
thereto, by reason of sickness, disability, or other cause, is unable 
to attend and hold said court, and when no other judge is avail- 
able to hold the same. Such special or emergency judges shall 
have the power and authority of regular judges of the Superior 
Courts, in the courts which they are so appointed to hold; and the 
General Assembly shall provide for their reasonable compensation. 
Emergency judges, appointed under the provisions of our statute as 

to Supreme and Superior court judges who have retired from active serv- 
ice in pursuance of the provisions of our Constitution, have no jurisdic- 
tion to hear. and determine, at chambers, a matter of mandamus, or 
when not holding a term of court assigned to them. Dunn v. Taylor, 
190. .N. C. 254, 119° 9.4 E.-498: 

Sec. 12. Jurisdiction of courts inferior to Supreme Court. 
The General Assembly shall have no power to deprive the judicial 
department of any power or jurisdiction which rightfully pertains 
to it as a coordinate department of the government; but the Gen- 
eral Assembly shall allot and distribute that portion of this power 
and jurisdiction which does not pertain to the Supreme Court 
among the other courts prescribed in this Constitution or which 
may be established by law, in such manner as it may deem best; 
provide also a proper system of appeals; and regulate by law, 
when necessary, the methods of proceeding, in the exercise of 
their powers, of all the courts below the Supreme Court, so far as 
the same may be done without conflict with other provisions of 
this Constitution. 

Authority of General Assembly.—The General Assembly has consti- 
tutional authority to distribute among the other courts prescribed in the 
Constitution, that portion of judicial power and jurisdiction which does 
not pertain to the Supreme Court. Williams v. Williams, 188 N. C. 728, 
125 S. E. 482. 

Supreme Court Rules.—The Supreme Court is given, by this section of 
the Constitution, exclusive power to make its own rules of. practice, 
without legislative authority to interfere, and in case of conflict the rules 
made by the Court will be observed. Cooper v. Board of Commissioners, 
184 N. C. 615, 113 S. E. 569. 

The rules prescribed by the Supreme Court to regulate its own proce- 
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dure, including the rule as to dismissing an appeal thereto if not docketed, 
or a recordari prayed for in apt time, will be strictly enforced. Being 
under the exclusive authority therein given to the Supreme Court by the 
Constitution, Art. I, sec. 8, as distinguished from procedure applying to 
courts inferior thereto, this section, a statute in conflict therewith will 
not be observed. State v. Ward, 184 N. C. 618, 113 N. C. 775. 

The rules of practice regulating the docketing in the Supreme Court 
cases appealed thereto is exclusively left to that Court by the Constitu- 
tion, Art. IV, section 8 and this section which cannot be affected or 
changed either by statute or the agreement of parties; and in order to 
properly bring the case before the Court for it to exercise its discretion- 
ary power to afford relief under peculiar circumstances arising in a parti- 
cular case, the record proper must be docketed in strict accordance with 
the requirements of the rule, and a certiorari accordingly applied for on 
motion to the Court and in the time required. Hardy v. Heath, 188 N. 
C. 271, 124 S. E. 564. 

Equitable Matters Cognizable by Justices.—In Hall v. Artis, 186 N.C. 
105, 108, 118 S. E. 901, the court said: “Indeed, there is nothing which 
deprives even a justice ‘of the peace of the right to pass upon equitable 
matters when within the amount allotted for his jurisdiction. It is true 
that a justice of the peace cannot issue an injunction or mandamus, or 
take action in some other matters, but this is not because the Legisla- 
ture cannot confer jurisdiction in those matters, but because in allotting 
the distribution ‘of that portion of the judicial power and jurisdiction 
which does not pertain to the Supreme Court among the courts inferior 
to the Supreme Court,’ the Legislature has not conferred upon justices 
of the peace jurisdiction of injunctions, mandamus and other remedies.” 

Sec. 13. In case of waiver of trial by jury. In all issues of 
fact, joined in any court, the parties*may waive the right to have 
the same determined by a jury; in which case the finding of the 
judge upon the facts shall have the force and effect of a verdict 
by a jury. 
Waiver.—The constitutional right to a trial by jury, in civil actions, 

may be waived by the parties as provided by our statutes, C. S., 568, 572. 
Green Sea Lumber Co. v. Pemberton, 188 N. C. 532, 125 S. E. 119. 
Same—Validity of Section 4610.—C. S., 4610, authorizing the waiver of 

an indictment in the Superior Court by the defendant bound over from 
an inferior court, is constitutional and valid. State v. Jones, 181 N. C. 
543, 106 S. E. 827. 

Sec. 14. Special courts in cities. The General Assembly shall 
provide for the establishment of special courts, for the trial of 
misdemeanors, in cities and towns, where the same may be neces- 
sary. 

Sec. 15. Clerk of the Supreme Court. The clerk of the Su- 
preme Court shall be appointed by the Court, and shall hold his 
office for eight years. 

Sec. 16. Election of Superior Court clerk. A clerk of the Su- 
perior Court for each county shall be elected by the qualified 
voters thereof, at the time and in’the manner prescribed by law 
for the election of members of the General Assembly. 

Sec. 17. Term of office. Clerks of the Superior Courts shall 
hold their offices for four years. 

Sec. 18. Fees, salaries and emoluments. The General As- 
sembly shall prescribe and regulate the fees, salaries, and emolu- 
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ments of all officers provided for in this article; but the salaries 
of the judges shall not be diminished during their continuance in 
office. 

Taxing Salaries of Judges.—The statute taxing salaries and incomes 
generally is presumed to have been passed with the knowledge by the 
Legislature of the constitutional inhibition to diminish the salaries of the 
judges during their continuance in office, also of the decisions of our court 
thereon and the policy of the State in respect thereto, as gathered from 
the organic law; and where the statute is silent on the subject, the legis- 
lative intent will not be construed to authorize its designated agent to 
diminish such salaries by the imposition of a tax thereon, whether re- 
garded as a tax upon an income or otherwise. Long v. Watts, 183 N. C. 
99, 110 S. E. 765. 

An increase of the salaries of the judges during a term of office is the 
fixing of their salary by the Legislature in such amount as in its judg- 
ment is a proper compensation for their services, and an attempt by an 
agency of the Legislature, either under actual or mistaken authority, to 
impose a tax thereon is an attempt to diminish these salaries during the 
term of office. Long v. Watts, 183 N. C. 99, 110 S. E. 765. 
Same—Not Affected by Amendment of 1920.—The constitutional re- 

striction of the Legislature not to diminish salaries of the judges during 
their continuance in office is still in force, unaffected or disturbed by the 
amendment of 1920, to Art. 5, § 1 and though their income from other 
sources may be taxed, a tax on their salaries during their term of office is 
to diminish their income from such source in contravention of the express 
terms of the Constitution, this section, further indicated by Art. I, sec. 8, 
providing that “the legislative, executive, and supreme judicial powefs of 
the Government ought to be forever separate and distinct from each 
Others lone 7. Watts,.183 N.C. 99,110 S: B. 765: 

The authority given to the Legislature by the Constitution of 1868 to 
tax salaries, incomes, etc., is not affected or repealed by the amendment 
of 1920 to Art. 5, § 1, but thereunder additional power is given to tax in- 
comes when the property from which the same is derived is taxed, except 
in prohibited instances. Long v. Watts, 183 N. C. 99, 110 S. E. 765. * 
Same—Duty of Supreme Court to Pass upon Rights.—It is the duty 

of the Supreme Court to pass upon the rights of one of the judges of the 
State as a citizen thereof, when he, in a case properly presented, denies 
the constitutional right of the State or one of its designated agencies, to 
tax his salary paid to him as one of its judges, being in contravention 
of this section, prohibiting the Legislature from diminishing the salaries 
of the judges during their continuance in office. Long v. Watts, 183 N. 
©.2.99,7110 SE, 765, 

Sec. 19. What laws are, and shall be, in force. The laws of 
North Carolina, not repugnant to this Constitution or the Consti- 
tution and laws of the United States, shall be in force until law- 
fully altered. 

Sec. 20. Disposition of actions at law and suits in equity 
pending when this Constitution shall go into effect, etc. Actions 
at law and suits in equity pending when this Constitution shall go 
into effect shall be transferred to the courts having jurisdiction 
thereof, without prejudice by reason of the change; and all such 
actions and suits commenced before and pending at the adoption 
by the General Assembly of the rules of practice and procedure 
herein provided for shall be heard and determined according to 
the practice now in use, unless otherwise provided for by said 
rules. 
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Sec. 21. Election, terms of office, etc., of justices of the Su- 
preme and judges of the Superior courts. The justices of the 
Supreme Court shall be elected by the qualified voters of the 
State, as is provided for the election of members of the General 
Assembly. ‘They shall hold their offices for eight years. The 
judges of the Superior Courts, elected at the first election under 
this amendment, shall be elected in like manner as is provided for 
justices of the Supreme Court and shall hold their offices for eight 
years. The General Assembly may from time to time provide by 
law that the judges of the Superior Courts, chosen at succeeding 
elections, instead of being elected by the voters of the whole State, 
as is herein provided for, shall be elected by the voters of their 
respective districts. 

Sec. 22. Transaction of business in the Superior Courts. The 
Superior Courts shall be, at all times, open for the transaction of 
all business within their jurisdiction, except the trial of issues of 
fact requiring a jury. 

Sec. 23. Solicitors for each judicial district. A solicitor shall 
be elected for each judicial district by the qualified voters thereof, 
as is prescribed for members of the General Assembly, who shall 
hold office for the term of four years, and prosecute on behalf of 
the State in all criminal actions in the Superior Courts, and ad- 
vise the officers of justices in his district. 

Issuance of Capias.—A solicitor is the most responsible officer of the 
court and has been spoken of as “its right arm.” He is a constitutional 
officer and his duties are presented by the constitution. The court has 
not authority to give the solicitor discretion as to when a capias shall 
issue, this not being within his duties. State v. Mc Abee, 189 N. C. 320, 
127 S. E. 204. 

Sec. 24. Sheriffs and coroners. In each county a_ sheriff and 
coroner shall be elected by the qualified voters thereof, as is pre- 
scribed for members of the General Assembly, and shall hold 
their offices for two years. In each township there shall be a 
constable elected in like manner by the voters thereof, who shall 
hold his office for two years. When there is no coroner in a 
county, the clerk of the Superior Court for the county may ap- 
point one for special cases. In case of a vacancy existing for any 
cause in any of the offices created by this section, the commission- 
ers of the county may appoint to such office for the unexpired 
term, 

Sec. 25. Vacancies. All vacancies occurring in the offices pro- 
vided for by this article of the Constitution shall be filled by the 
appointments of the Governor, unless otherwise provided for, and 
the appointees shall hold their places until the next regular elec- 
tion for members of the General Assembly, when elections shall 
be held to fill such offices. If any person, elected or appointed to 
any of said offices, shall neglect and fail to qualify, such offices 
shall be appointed to, held and filled as provided in case of vacan- 
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cies occurring therein. All incumbents of said offices shall hold 
until their successors are qualified. 

Sec. 26. Terms of office of first officers. ‘The officers elected 
at the first election held under this Constitution shall hold their 
offices for the terms prescribed for them respectively, next ensu- 
ing after the next regular election for members of the General 
Assembly. But their terms shall begin upon the approval of this 
constitution by the Congress of the United States. 

Sec. 27. Jurisdiction of justices of the peace. The several 
justices of the peace shall have jurisdiction, under such regula- 
tions as the General Assembly shall prescribe, of civil actions 
founded on contract, wherein the sum demanded shall not exceed 
two hundred dollars, and wherein the title to real estate shall not 
be in controversy; and of all criminal matters arising within their 
counties where the punishment cannot exceed a fine of fifty dol- 
lars or imprisonment for thirty days. And the General Assembly 
may give to justices of the peace jurisdiction of other civil actions 
wherein the value of the property in controversy does not exceed 
fifty dollars. When an issue of fact shall be joined before a jus- 
tice, on demand of either party thereto he shall cause a jury of six 
men to be summoned, who shall try the same. The party against 
whom the judgment shall be rendered in any civil action may ap- 
peal to the Superior Court from the same, In all cases of a 
criminal nature the party against whom the judgment is given 
may appeal to the Superior Court, where the matter shall be heard 
anew. In all cases brought before a justice, he shall make a rec- 
ord of the proceedings, and file the same with the clerk of the Su- 
perior Court for his county. 

In General. While under the provisions of the Constitution of 1868, 
this section, the courts of the justice of the peace were given “exclusive 
original” jurisdiction in matters founded on contract when the amount in- 
volved did not exceed two hundred dollars, etc., the Convention of 1875 
removed the restriction of legislative powers as to the jurisdiction of the 
Superior Court by eliminating the words “exclusive original” relating to 
the powers of justices courts. Singer Sewing Machine Co. v. Burger, 
PRION OC. R41 107 oe. 14: 

The constitutional restriction imposed by the Constitution on the juris- 
diction of justices of the peace to fines of $50 and imprisonment for 
thirty days, this section, applies only to the administration of the law in 
the trial of criminal cases, and were not intended to affect the inherent or 
statutory powers possessed by these courts and conferred upon them as 
necessary to enable them to transact business and maintain a proper 
respect for their authority, and in this interpretation weight is given to 
a like imterpretation of our statute giving such courts power to punish by 
imprisonment not exceeding thirty days or a fine not exceeding $250, or 
both, in the discretion of the court, it being the same given to the judges 
of the Superior Courts, and other courts of record, for like offenses. C. 
S., 981, 983. State v. Hooker, 183 N. C. 763, 111 S. E. 351. 

Proceedings in bastardy for an allowance to be made to the woman 
are civil and not criminal, for the enforcement of police regulations, and 
C. S., sec. 273, raising the jurisdiction of the justice of the peace to an 
amount not exceeding two hundred dollars, is not contrary to the pro- 
visions of this section. Richardson v. Egerton, 186 N. C. 291, 119 S. E. 
487. 
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When Title Involved.—Mere allegation of defendant that title is in 
controversy will not oust justices’ jurisdiction. The matter must appear 
from the evidence or admission of the parties. Hahn v. Fletcher (N. 
COMBS Ss Ease: pes. 

In an action by a purchaser of land with warranty to recover a sum of 
money paid by him to free the land from a lien, the deed would be in- 
troduced to prove the covenants, the title to real estate would be involved 
ee justice would not have jurisdiction. Hahn v, Fletcher (N. C.), 128 
py 3203 
Action to Enforce Lien on Lands in Drainage District.—This section 

of our State Constitution, by limiting the jurisdiction of justices of the 
peace to the sum of two hundred dollars in civil actions founded on con- 
tract, and in other civil actions to fifty dollars, value of property, deprives 
the Legislature of the authority to confer on justices’ courts jurisdiction in 
actions to enforce a lien upon lands for assessment for benefits to the lands 
in a drainage district, such proceedings being against the land alone as 
the debtor, and there being no contractual relations between the owner 
and the drainage district formed under the statute, ch. 96. Public Laws of 
1919; and the justice’s court being excluded from exercising jurisdiction 
of this subject-matter, none can be acquired thereof by the Superior 
Court on appeal therefrom. Lower Creek Drainage Comm’rs v. Sparks, 
179 N. C. 581, 103 S. E. 142. 

Sec. 28. Vacancies in office of justices. When the office of 
justice of the peace shall become vacant otherwise than by expi- 
ration of the term, and in case of a failure by the voters of any 
district to elect, the clerk of the Superior Court for the county 
shall appoint to fill the vacancy for the unexpired term. 

Sec. 29. Vacancies of office of Superior Court clerk. In case 
the office of clerk of a Superior Court for a county shall become 
vacant otherwise than by the expiration of the term, and in case 
of a failure by the people to elect, the judge of the Superior Court 
for the county shall appoint to fill the vacancy until an election 
can be regularly held. 

Sec. 30. Officers of other courts inferior to Supreme Court. 
In case the General Assembly shall establish other courts inferior 
to the Supreme Court, the presiding officers and clerks thereof 
shall be elected in such manner as the General Assembly may 
from time to time prescribe, and they shall hold their offices for a 
term not exceeding eight years. 

SEc. 31. Removal of judges of the various courts for inability. 
Any judge of the Supreme Court, or of the Superior Courts, and 
the presiding officers of such courts inferior to the Supreme Court 
as may be established by law, may be removed from office for 
mental or physical inability, upon a concurrent resolution of two- 
thirds of both houses of the General Assembly. The judge or 
presiding officer against whom the General Assembly may be 
about to proceed shall receive notice thereof, accompanied by a 
copy of the causes alleged for his removal, at least twenty days 
before the day on which either house of the General Assembly 
shall act thereon. 

SEc. 32. Removal of clerks of the various courts for inability. 
Any clerk of the Supreme Court, or of the Superior Courts, or 
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of such courts inferior to the Supreme Court as may be estab- 
lished by law, may be removed from office for mental or physical 
inability; the clerk of the Supreme Court by the judges of said 
court, the clerks of the Superior Courts by the judge riding the 
district, and the clerks of such courts inferior to the Supreme 
Court as may be established by law by the presiding officers of 
said courts. The clerk against whom proceedings are instituted 
shall receive notice thereof, accompanied by a copy of the causes 
alleged for his removal, at least ten days before the day appointed 
to act thereon, and the clerk shall be entitled to an appeal to the 
next term of the Superior Court, and thence to the Supreme 
Court, as provided in other cases of appeals. 

Sec. 33. Amendments not to vacate existing offices. The 
amendments made to the Constitution of North Carolina by this 
convention shall not have the effect to vacate any office or term 
of office now existing under the Constitution of the State, and 
filled, or held, by virtue of any election or appointment under the 
said Constitution, and the laws of the State made in pursuance 
thereof. 

AR TICT RAY 

REVENUE AND TAXATION 

SECTION 1. Capitation tax; exemptions. The General Assembly 
may levy a capitation tax on every male inhabitant of the State 
over twenty-one and under fifty years of age, which said tax shall 
not exceed two dollars, and cities and towns may levy a capitation 
tax which shall not exceed one dollar. No other capitation tax 
shall be levied. ‘The commissioners of the several counties and of 
the cities and towns may exempt from the capitation tax any spe- 
cial cases on account of poverty or infirmity. 

See notes under Art. VI, § 18; Art. II, § 29. 
Effect af Amendment of 1920.—The constitutional amendment of 

1920 will not have the effect of relating back and invalidating taxation 
on the polls in a school district which had met the constitutional re- 
quirement before the amendment had become the law; for such would 
have the effect of impairing vested rights existing under a valid contract. 
Board of Education v. Bray Bros. Co., 184 N. C. 484, 115 S. E. 47. 

Since the constitutional amendment of 1920, a tax by a school district 
upon the poll with the property tax, under a statute authorizing it, is 
unconstitutional as to the poll tax, and where the property tax is legal 
and valid, the taxation upon the poll will be eliminated, and the valid 
part upheld by the courts. On this appeal the cost is taxed equally be- 
tween the parties. Burney v. Commissioners, 184 N. C. 274, 114 S. E. 298. 

Since the adoption of the constitutional amendment of 1920, a special 
school district may not impose a tax upon the polls for school purposes; 
and where a poll tax and a property tax have both been favorably voted 
for at an election held for the purpose, the tax upon the poll will be held 
unconstitutional and the property tax upheld by the courts. Board of 
Education v. Bray Bros. Co., 184 N. C. 484, 115 S. E. 47. 

A. statute allowing an existing consolidated school district to submit 
the question of taxation and the issue of bonds for school purposes to the 
district is not prohibited by this section or the amendments of 1920 to the 

N. C.—3 
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State Constitution, as to general legislation upon local or private affairs 
in “establishing or changing the lines of school districts”; and the Legis- 
lature, having the authority to enact a law of this character, when an elec- 
tion has been held approving this proposition, even if without warrant of 
law, may cure the defect by subsequent ratification and confirm the re- 
sults of the election previously held. Burney v. Commissioners, 184 N. 
Cyr e74, 114 ‘Si, 298; 

Purchasers of State or Municipal Bonds.—The substitution of a new 
section for Art V, sec. 1, of the State’s Constitution by the amendment 
of 1920, eliminating the proportion between property and poll tax, does 
not interfere with the rights theretofore acquired by the purchasers of 
State or municipal bonds. Hammonds v. McRae, 182 N. C. 747, LOR 
Ey 1028 

Issuance of School Bonds.—Where the question of the issuance of 
school bonds by a special school district has been authorized by statute 
to be submitted to the electorate of the district, observing the equation be- 
tween the property and poll tax as formerly required by our Constitution, 
this section and since the recent amendment of 1920, the proper authori- 
ties have submitted the question to the electorate, without observing the 
equation, this amendment or substitution is self-executing and has the ef- 
fect of repealing the statutory requirement of equalization, as required 
by the former organic law; and the action of the proper authorities in 
eliminating that part of the statutory requirement, does not affect the 
validity of the issue. Hammond’v. McRae, 182 N. C. 747, 110 S. E. 102. 
See note of cases under Art. VII, sec. 7. 

Src. 2. Application of proceeds of State and county capitation 
tax. The proceeds of the State and county capitation tax shall be 
applied to the purposes of education and the support of the poor, 
but in no one year shall more than twenty-five per cent thereof be 
appropriated to the latter purpose. 

Not Available for Roads.—In Ballou v. Road Commission, 182 N. C. 
473, 475, 109 S. E. 628 it is said, in considering the validity of ch. 467 
Public Local Laws of 1919: “Clark C. J. concurs entirely in all that is 
said in the opinion of the Court. But to ‘exclude a conclusion,’ thinks 
proper, as the statute is before us for construction, to call attention to the 
fact that so much of this statute as authorizes the levy of any tax on the 
poll for the payment of bonds issued ‘for the construction and mainte- 
nance of roads’ is invalid, because in violation of an explicit provision in 
the Constitution, which, as adopted in 1868, provides (Art. V. sec. 2): 
‘The proceeds of the State and county capitation tax shall be applied to 
the purposes of education and the support of the poor, but in no one year 
shall more than 25 per cent thereof be appropriated to the latter purpose. 
This provision of the Constitution remains unaltered. When there has 
been a levy authorized for general purposes the validity of the poll tax 
is not necessarily brought in question because when collected presum- 
ably the proceeds of the poll tax will be applied to the constitutional pur- 
poses to which it is restricted, i. e., ‘education and the poor.’ But the act 
before us is restricted to the specific purpose therein stressed, that the 
whole of the tax levied is to be applied solely in the construction and main- 
tenance of the roads. So much of the act as levies a poll tax for that 
purpose is therefore unconstitutional: and invalid. This, however, can be 
struck from the act without inipasctae the validity of the property tax as 
has been held in several cases.’ 

Src. 3. Taxation shall be by uniform rule and ad valorem; ex- 
emptions. Laws shall be passed taxing, by a uniform rule, all 
moneys, credits, investments in bonds, stocks, joint-stock compa- 
nies, or otherwise; and, also, all real and personal property, ac- 
cording to its true value in money: Provided, notes, mortgages, 

« 
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and all other evidences of indebtedness or any renewal thereof, 
given in good faith to build, repair, or purchase a home, when said 
loan does not exceed eight thousand dollars ($8, 000), and said 
notes and mortgages and other evidences of indebtedness, or any 
renewal thereof, shall be made to run for not less than one nor 
more than thirty-three years, shall be exempt from taxation of ev- 
ery kind for fifty per cent of the value of the notes and mortgages ; 
Provided, the holder of said note or notes must reside in the county 
where the land lies and there list it for taxation: Provided fur- 
ther, that when said notes and mortgages are held and taxed in 
the county where the home is situated, then the owner of the home 
shall be exempt from taxation of every kind for fifty per cent of 
the value of said notes and mortgages. The word “home”’ is de- 
fined to mean lands, whether consisting of a building lot or larger 
tract, together with all the buildings and outbuildings which the 
owner in good faith intends to use as a dwelling place for himself 
or herself, which shall be conclusively established by the actual 
use and occupancy of such premises as a dwelling place of the 
purchaser or owner for a period of three months. The General 
Assembly may also tax trades, professions, franchises, and in- 
comes: Provided, the rate of tax on incomes shall not in any case 
exceed six per cent (6%), and there shall be allowed the follow- 
ing exemptions, to be deducted from the amount of annual in- 
comes, to-wit: for married man with a wife living with him, or 
to a widow or widower having minor child or children, natural or 
adopted, not less than $2,000; to all other persons not less than 
$1,000, and there may be allowed other deductions (not including 
living expenses) so that only net incomes are taxed. 

See notes of Gastonia v. Cloninger, 187 N. C. 765, under Art. 7, § 9. 
R See note of Carstarphen v. Town of Plymouth, 186 N. C. 90, under 

7986. 

Liability of Shareholder.—This section of our State Constitution re- 
quires legislative enactment for the levy of taxes, and objection to a 
statute that requires corporations to pay the taxes on every element of 
value that goes to make up their taxable assets, and specifically excludes. 
the payment of taxes upon the shares of stock by the individual owner is 
untenable, and mandamus to compel the State Tax Commissioner to. en- 
force the payment of taxes by the individual owner on his shares, con- 
trary to the provisions of the statute, will not lie. The relation of the share- 
ed, to the corporation, as creditors, discussed by Adams, J. Person 

. Watts, 184 N. C.. 499, 115 S. E. 336. 
Oro ecencs in State and County Taxes of Corporations.—The pro~ 
visions of the laws of 1919, and those of 1920, requiring railroads and 
other like corporations to pay their State taxes within a shorter period 
than those to the counties, etc., is a uniform legislative classification ap- 
plying equally to all within its terms and not objectionable as a discrimi- 
nation or a denial of the equal protection of the laws prohibited by this 
section of our Constitution. Norfolk Southern R. Co. v. Lacy, 187 N. C. 
Bro 1225S) ‘. 26a, 

Interference by Courts.—The State Constitution vests exclusive au- 
thority in the Legislature to levy taxes, this section, which may not be 
interfered with by the courts, a coordinate part of the Government, when 
it is exercised within the constitutional restriction. Art. I, sec. 8 Person v. 
Watts, 184 N. C. 499, 115.S. E. 336. 
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Src. 4. Restrictions upon the increase of the public debt ex- 

cept in certain contingencies. Except for refunding of valid 
bonded debt, and except to supply a casual deficit, or for suppres- 
sing invasions or insurrections, the General Assembly shall have no 
power to contract any new debt or pecuniary obligation in behalt 
of the State to an amount exceeding in the aggregate, including 
the then existing debt recognized by the State, and deducting sink- 
ing funds then on hand, and the par value of the stock in the 
Carolina Railroad Company and the Atlantic and North Carolina 
Railroad Company owned by the State, seven and one-half per 
cent of the assessed valuation of taxable property within the State 
as last fixed for taxation. And the General Assembly shall have 
no power to give or lend the credit of the State in aid of any per- 
son, association, or corporation, except to aid in the completion of 
such railroads as may be unfinished at the time of the adoption of 
this Constitution, or in which the State has a direct pecuniary in- 
terest, unless the subject be submitted to a direct vote of the peo- 
ple of the State, and be approved by a majority of those who shall 
vote thereon. 

Art. IX Not Affected.—This section of our State Constitution, prohib- 
iting the General Assembly from “lending the credit of the state in aid of 
any person, association, or corporation, except to aid the completion of 
railroads unfinished at the time of the adoption of the Constitution, 
or in which the State has a direct pecuniary interest, unless by a vote of 
the people,” is an inhibition on giving or lending the credit of the State to 
third persons, individual ‘or corporate, and of the kind contemplated in 
the provision; and cannot be construed to affect the mandatory provision 
of Article IX of the State Constitution as to the maintenance of a State- 
wide school system by legislative enactment. Lacy v. Fidelity Bank, 183 
N. C. 373, 111 S. E. 612. See notes of this case under general note and 
the various sections of Art. IX. 

Sale of Bonds at Less Than Par.—The following paragraphs are from 
the dissenting opinion of Clark C. J. in Pennington v. Tarboro, 180 N. C. 
438, 105 S. KF. 199. This case was decided on the same principles as 
Kornegay v. Goldsboro, 180 N. C. 441, 105 S. E. 187. This latter case, 
which is of course controlling will be found in the notes to Const. Art. 
VIII, § 1 and Art. I, § 7 of this supplement. Ed. Note. 

In Pennington v. Tarboro, 180 N. C. 438, 439, 105 S. EF. 199, it is said by 
Clark in the dissenting opinion, “It is well to recall, as stated by Judge 
Brown in his opinion in Kornegay v. Goldsboro, post, 441, that the policy 
of this State was clearly expressed in sec. 4 Art. V, of the Constitution, 
which provided that, ‘Until the bonds of the State shall be at par, the 
General Assembly shall have no power to contract new debts or pecuniary 
obligations in behalf of the State, except to supply a casual deficit, or for»: 
suppressing invasions or insurrections, unless it shall in the same bill 
levy a speical tax to pay the interest annually.’’’ This was a very clear 
intimation that it will be contrary to public policy to sell the bonds of this 
State at less than par. 
Same—Purpose of Legislature.—This section of Const. and the legisla- 

tion enacted by the Legislature of 1917 in pursuance thereof, were in- 
tended to protect the taxpayers of all the municipalities if this State by 
forbidding the sale of their bonds at less than par. It is much to be 
deprecated that just now when we are on the eve of the issue of a flood 
of bonds for roads, schools, and other purposes (many, but not all, of 
which will be necessary) by the State, counties, and municipalities the 
protection intended and afforded by the above constitutional provision, 
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and the legislation thereunder, shall be held for naught by the bare ma- 
jority of one vote in this Court. The amendment was long debated, and 
its purport as a protection to the taxpayers against financial combina- 
tions, which would force the sale of these bonds at less than par was well 
understood when it was adopted by the people at the polls. Clark C. J. dis- 
senting in Pennington v. Tarboro, 180 N. C. 438, 439, 105 S. E. 199. 

Sec. 5. Property exempt from taxation. Property belonging 
to the State or to municipal corporations shall be exempt from 
taxation. The General Assembly may exempt cemeteries and 
property held for educational, scientific, literary, charitable, or re- 
ligious purposes; also wearing apparel, arms for muster, household 
and kitchen furniture, the mechanical and agricultural implements 
of mechanics and farmers; libraries and scientific instruments, or 
any other personal property, to a value not exceeding three hun- 
dred dollars. 

See note to Carstarphen v. Plymouth, 186 N.C. 90, 118 S. E. 905, under 
§ 7986. 

Assessments for Streets.—While local assessments against lands along 
the streets of a city for paving and improving the streets may be re- 
garded as a species of tax, and the authority therefor is generally referred 
to the taxing power, they are not levied and collected as a contribution 
to the maintenance of the general government,’ but more particularly 
confer advantages or improvements on the lands assessed, and do not fall 
within the intent and meaning of this section of the State Constitution, 
or our statutes, C. S. 7768, 7901; and the city, in assessing private owners, 
must take into consideration any city property that abuts on the street 
improved. Tarboro v. Forbes, 185 N. C. 59, 116 S. E: 81. 

Sec. 6. Taxes levied for counties. The total of the State and 
county tax on property shall not exceed fifteen cents on the one 
hundred dollars value of property, except when the county prop- 
erty tax is levied for a special purpose and with the special ap- 
proval of the General Assembly, which may be done by special or 
general act: Provided, this limitation shall not apply to taxes 
levied for the maintenance of the public schools of the State for 
the term required by article nine, section three, of the Constitu- 

tion: Provided further, the State tax shall not exceed five cents 
on the one hundred dollars value of property. 

Special Approval for Necessary Expenditures.—This section, of the 
State Constitution, as amended, authorizes the Legislature to give special 
approval of taxation by a county for necessary expenditures by either a 
special or general statute. Norfolk Southern R. Co. v. Reid, 187 N. C. 320, 
121.S. E. 534. 

Tax for Road Purposes.—Authority may be given by the Legislature to 
a county to levy a special tax for road purposes upon the approval of its 
electors lawfully ascertained, to exceed the general tax limitation, by 
special or general acts. State v. Kelly, 186 N. C. 365, 119 S. E. 755 

The authority conferred by C. S., 3767-3772, upon the board of county 
commissioners to build, repair, or alter its road and bridges in any way 
that may seem practicable, and issue bonds or borrow money and issue 
notes not to exceed actual cost, and to levy sufficient tax on real and per- 
sonal property to pay interest, and create a sinking fund, is not neces- 
sarily inconsistent with the amendment to this section of our State Con- 
stitution, excepting from the limitation of 15 cents on the $100 valuation 
of property a levy on county property for ‘“‘a special purpose, and with 
the approval of the General Assembly, which may be done by special or 
general act,’ the amendment only adding that the approval may be done 
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by “general act.”. Norfolk Southern Railroad Co. v. McArtan, 185 N. C. 
201,216 $3. .%31. 
Where Act Severable, Valid Part Effective——An act that attempts to 

authorize a county to supplement to any extent its fund for general county 
expenses by special tax beyond the limitation by this section of the Con- 
stitution, is to that extent unconstitutional and void; but where the valid 
portion of the act is distinctly severable from the invalid part, and may 
alone be enforced by the methods prescribed, without being affected by 
the invalid part, the entire statute will not be declared invalid by the 
courts. Norfolk Southern R. Co. v. Reid, 187 N. C. 320, 121 S. E. 534. 

Sec. 7. Acts levying taxes shall state object, etc. Every act of 
the General Assembly levying a tax shall state the special object 
to which it is to be applied, and it shall be applied to no other pur- 
pose. 

Failure to State Special Object.—The provisions of this section of our 
Constitution, does not extend to taxes levied by counties or incorpo- 
rated cities or towns for gentéral municipal purposes. Cabe v. Board 
of Aldermen, 185 No °C. 158, 116 Se Be 4193 

Where the statute authorizes a county to impose a tax for necessary 
expenses, it is a delegation of the power to be exercised by the county as 
an agency for the State for the convenience of local administration, and 
the statute is not void in failing to state the special object to which it is 
to be applied, nor is the tax itself invalid if this constitutional require- 
ment has been observed by the county authority in the imposition of the 
special tax. Norfolk Southern R. Co. v. Reid, 187 N. C. 320, 121 S. E. 
534. 

ARTICLE VI 

SUFFRAGE AND ELIGIBILITY TO OFFICE 

Section 1. Who may vote. Every male person born in the 
United States, and every male person who has been naturalized, 
twenty-one years of age, and possessing the qualifications set out 
in this article, shall be entitled to vote at any election by the peo- 
ple in‘the State, except as herein otherwise provided. 

Sec. 2. Qualifications of voters. He shall reside in the State 
of North Carolina for one year and in the precinct, ward, or other 
election district in which he offers to vote four months next pre- 
ceding the election: Provided, that removal from one precinct, 
ward or other election district to another in the same county shall 
not operate to deprive any person of the right to vote in the pre- 
cinct, ward or other election district from which he has removed 
until four months after such removal. Ne person who has béen 
convicted, or who has confessed his guilt in open court upon in- 
dictment, of any crime the punishment of which now is, or may 
hereafter be, imprisonment in the State’s Prison, shall be permitted 
to vote, unless the said person shall be first restored to citizenship 
in the manner prescribed by law. 

Conviction of Crime.—In a contested election case, a conviction of an 
offense under a loca! law prescribing punishment in the State’s Prison, 
renders void the vote of the one so convicted, whether the indictment 
charged or failed to charge that the alleged offense was “feloniously” com- 
mitted. State v. Jackson, 183 N. C. 695, 110 S. E. 593. 
Where the eligibility of a voter at a contested election depends upon 
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either a conviction under a local prohibition act or under the general act 
of 1908, now C. §&., 411, the former prescribing the word “feloniously” 
selling spirituous liquor, etc., and the other not so prescribing it, a con- 
clusion by the referee, approved by the court, that a charge in the indict- 
ment of the word “feloniously” was an election of the State to prosecute 
under the private act, and the failure of the use of this word, an election 
to prosecute under the general statute, was not error, the general statute 

expressly excepting from its provisions special or local acts relating to 
the subject. State v. Jackson, 183 N. C. 695, 110 S. E. 593. 

Voting by Mail.—The provisions of this section, of our State Constitu- 
tion, and of section 3 of this article do not require that the elector shall 
cast his vote in person, and under our absentee voters law, he complies 
with the constitutional provisions that he shall offer to vote, when he 
transmits his vote to the registrar to be cast for him in accordance with 
the methods prescribed by the statutes. Jenkins v. State Board, 180 N. 
C. 169, 104 S. E. 346. 
Same—Protection against Fraud.—Our statutes, Art. 8, ch. 95, Con- 

solidated Statutes, as amended by ch. 322, Public Laws of 1919, give 
ample protection against fraud, and the statutes are not void as being in 
contravention of this section, of our State Constitution. Jenkins v. State 
Board, 180 N. C. 169, 104 S. E. 346. 

Sec. 3. Voters to be registered. Every person offering to vote 
shall be at the time a legally registered voter as herein prescribed, 
and in the manner hereafter provided by law, and the General As- 
sembly of North Carolina shall enact general registration laws to 
carry into effect the provisions of this article. 

See notes to the section immediately preceding. 
7 note of Preston v. Roberts, 103 N. C. 62, 110 S. E. 586,’ under Art. 

Ostia 

Sec. 4. Qualification for registration. Every person present- 
ing himself for registration shall be able to read and write any 
section of the Constitution in the English language. But no male 
person who was, on January 1, 1867, or at any time prior thereto, 
entitled to vote under the laws of any State in the United States 
wherein he then resided, and no lineal descendant of any such per- 
son, shall be denied the right to register and vote at any election in 
this State by reason of his failure to possess the educational qualifi- 
cations herein prescribed: Provided, he shall have registered in ac- 
cordance with the terms of this section prior to December 1, 1908. 
The General Assembly shall provide for the registration of all per- 
sons entitled to vote without the educational qualifications herein 
prescribed, and shall, on or before November 1, 1908, provide 
for the making of a permanent record of such registration, and 
all persons so registered shall forever thereafter have the right to 
vote in all elections by the people in this State, unless disqualified 
under. section two of this article. 

Sec. 5. Indivisible plan; legislative intent. ‘That this amend- 
ment to the Constitution is presented and adopted as one indivis- 
ible plan for the regulation of the suffrage, with the intent and 
purpose to so connect the different parts, and to make them so 
dependent upon each other, that the whole shall stand or fall to- 
gether. 

Sec. 6. Elections by people and General Assembly. All elec- 
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tions by the people shall be by ballot, and all elections by the Gen- 
eral Assembly shall be viva voce. 

See notes to Art. 6, § 2. 
How Elector May Vote.—The provisions of this section of our State 

Constitution, making the distinction that the elector shall vote by ballot. 
and an election by the General Assembly shall be viva voce, gives, under 
our statute, the elector the choice to deposit his own ballot secretly, or 
to declare his choice openly when depositing it, or to have the registrar, 
or one of the judges of election, deposit it for him. Jenkins v. State 
Board, 180 N. C. 169, 104 S. E. 346. 

Sec. 7. Eligibility to office; official oath. Every voter in North 
Carolina, except as in this article disqualified, shall be eligible to 
office, but before entering upon the duties of the office he shall 
take and subscribe the following oath: 

VoL; Oe eRe ie ie Renee : do solemnly swear (or affirm ) that 
I will support and maintain the Constitution and laws of the 
United States, and the Constitution and laws of North Carolina 
not inconsistent therewith, and that I will faithfully discharge the 
futies of -myKomtesas waa. cc eae , so help me, God.” 

A woman is qualified to act as a notary public since the adoption of the 
amendment to the Constitution of this State, Art. VI, § 4; and also to 
pass upon the proper probate of a deed to lands, and make a valid certifi- 
cate for its registration, when thereto deputized by the clerk of the Su- 
perior Court under the provisions of our statutes, C. S., 935, 3305. Pres- 
ton v. Roberts, 183 N. C. 62, 110 S. E. 586. 

Sec. 8.° Disqualification for office. The following classes of 
persons shall be disqualified for office: First, all persons who 
shall deny the being of Almighty God. Second, all persons who 
shall have been convicted or confessed their guilt on indictment 
pending, and whether sentenced or not, or under judgment sus- 
pended, of any treason or felony, or of any other crime for which 
the punishment may be imprisoned in the penitentiary, since be- 
coming citizens of the United States, or of corruption, or malprac- 
tice in office, unless such person shall be restored to the rights of 
citizenship in a manner prescribed by law. 

Removal of Prosecuting Attorney.—A prosecuting attorney is remov- 
able from office as a matter of law or legal inference upon findings of his 
willful misconduct or maladministration in office, supported by evidence. 
State v. Hamme, 180 N. C. 684, 104 S. E. 174. 

Sec. 9. When this chapter operative. ‘That this amendment to 
the Constitution shall go into effect on the first day of July, nine- 
teen hundred and two, if a majority of votes cast at the next gen- 
eral election shall be cast in favor of this suffrage amendment. 

ARTICLE VII 

MUNICIPAL CORPORATIONS 

SECTION 1. County officers. In each county there shall be 
elected biennially by the qualified voters thereof, as provided for 
the election of members of the General Assembly, the following 
officers: A treasurer, register of deeds, surveyor, and five com- 
missioners. 
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Sec. 2. Duty of county commissioners. It shall be the duty of 
the commissioners to exercise a general supervision and control 
of the penal and charitable institutions, schools, roads, bridges, 
levying of taxes, and finances of the county, as may be prescribed 
by law. The register of deeds shall be ex officio clerk of the board 
of commissioners. 

Sec. 3. Counties to be divided into districts. It shall be the 
duty of the commissioners first elected in each county to divide 
the same into convenient districts, to determine the boundaries 
and prescribe the name of the said districts, and to report the 
same to the General Assembly before the first day of January, 
1869. 

Sec. 4. Townships have corporate powers. Upon the approval 
of the reports provided for in the foregoing section of the Gen- 
eral Assembly, the said districts shall have corporate powers for 
the necessary purposes of local government, and shall be known 
as townships. 

Sec. 5. Officers of townships. In each township there shall be 
biennially elected, by the qualified voters thereof, a clerk and two 
justices of the peace, who shall constitute a board of trustees, and 
shall, under the supervisions of the county commissioners, have 
control of the taxes and finances, roads and bridges of the town- 
ships, as may be prescribed by law. The General Assembly may 
provide for the election of a larger number of justices of the 
peace in cities and towns, and in those townships in which cities 
and towns are situated. In every township there shall also be 
biennially: elected a school committee, consisting of three persons, 
whose duty shall be prescribed by law. 

Sec. 6. Trustees shall assess property. The township board 
of trustees shall assess the taxable property of their townships 
and make return to the county commissioners for revision, as may 
be prescribed by law. The clerk shall be, ex officio, treasurer of 
the township. 

Sec. 7. No debt or loan except by a majority of voters. No 
county, city, town, or other municipal corporation shall contract 
any debt, pledge its faith or loan its credit, nor shall any tax be 
levied or collected by any officers of the same except for the nec- 
essary expenses thereof, unless by a vote of the majority of the 
qualified voters therein. 

Chapter 722, Public Laws of 1915 Constitutional. The provisions of 
Article VIII, section 4, of our Constitution, relate to municipal corpora- 
tions as originally formed under legislative enactment, and is more re- 
strictive in limiting the municipality in contracting debts or pledging 
their credit than this section which requires an election by its voters to 
do so, when not for necessary expenses; and an exception to the con- 
stitutionality of chapter 722, Public Laws of 1915, cannot be sustained on 
the. ground that it does not limit the amount of the bonds that may be 
issued for the purposes therein authorized. Waters v. Board of Comm’rs, 
186. N.. C. 719, 120 S. E. 450. 

Not Applicable to Art. 9.—This section refers to debts and taxes in 
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furtherance of local measures, and does not extend to the provisions of 
Article IX, relating to a State-wide statutory measures to enable the vari- 
ous counties to maintain six-months terms of public schools, by borrow- 
ing and returning a State fund created for the purpose, and in accordance 
with the constitutional express recognition of the counties as the govern- 
mental units through which the general purpose may be effected. Lacy v. 
Fidelity Bank, 183 N. C. 373, 111 S. E. 612. 
The principle upon which the incurring of debts, levying of taxes by 

counties, or other municipal corporations for public schools are not to 
be regarded as necessary expenses within the meaning of this section, of 
the Constitution, and requiring the submission of the question to and the 
approval of the voters before obligations of this kind are valid, relates to 
cities or towns or special school districts, or to the purpose of providing 
means for maintaining schools for a longer period than the constitutional 
term, or to some school in a special,locality has ne application to a State- 
wide school system created under a general act passed in pursuance of 
Article IX of the Constitution. Lacy v. Fidelity Bank, 183 N. C. 373, 111 
Sy lb on ee 

Relation to Sections 5473 and 5530.—The authority given the county 
board of education to redistrict the entire county or part thereof, and to 
consolidate school districts, etc., C. S., 5473, as amended by Public Laws 
of 1921, ch. 179, providing, among other things, for such consolidation of 
existing districts under a uniform rate of taxation not exceeding the 
lowest in any one district, meets the requirements of this section of our 
Constitution, but to the extent the amendatory statute permits consolida- 
tion of local school tax districts with adjacent territory or local schools 
that have never voted any tax, the provisions of C. S., 5530, must apply 
so as to permit those living in such proposed new territory to vote sepa- 
rately upon the question of taxing themselves for the purpose. Perry v. 
Commissioners, 183 N. C. 387, 112 S. E. 6. 
The combination or consolidation of local school tax districts with 

territory that has not voted a special tax for the purposes of schools must 
fall within the provisions of C. S., 5530, whereby the proposed new terri- 
tory is required to vote separately upon the question of taxation, in con- 
formity with this section of our Constitution. Perry v. Commissioners, 
183 N. C. 387, 112 S. E. 6. 

Indebtedness of School District—A school district comes within the 
provisions of this section, requiring a majority vote of the qualified voters 
therein for it to “contract any debt, pledge its faith, or loan its credit,” 
etc., except for necessary expenses. Jones v. Board of Education, 185 N. 
CFS 03M1aAy 8S: eee i 
Where Funds are Already on Hand.—But this provision, has no applica- 

tion where, the funds to be applied are already on hand and the proposed 
expenditure will impose no further liability on the municipality, nor in- 
volve the imposition of further taxation upon it. Adams v. Durham, 189 
N. C. 232, 126 S. E. 611, 612. 

Majority Required.—The words used in our Constitution requiring “a 
majority of the qualified voters of the county” to pledge its credit, except 
for necessary expenses, have a well known meaning in the law, and ac- 
cordingly a mere majority of the votes cast at the election is insufficient 
if not also a majority of the qualified electors of the county, whether they 
voted or not. Long v. Commissioners, 181 N. C. 146, 106 S. E. 481. 

An issue of bonds for a school district will not be declared invalid be- 
cause the special act under which they were approved by the voters did 
not expressly require for their validity that a majority of the qualified 
voters of the district must vote in their favor, when it appears that such 
majority, as ascertained from a valid registry, was cast in favor of the 
issue. Hammond v. McRae, 182 N. C. 747, 110 S. E. 102. 

Under the legal presumption that an act passed by the Legislature is 
valid under the Constitution, an act requiring that the question of bonds 
be submitted to the voters of a school district, empowering the board of 
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trustees to issue bonds if a majority of the qualified voters at the election 
to be called for the purpose vote in favor thereof, nothing else appearing, 
requires for the validity of the bonds, a majority vote of the qualified 
electors of the district as ascertained by a valid registry. This section. 
Hammond v. McRae, 182 N. C. 747, 110 S. E. 102. See note of this case 
under Art. V, sec. 1. 
An act permitting a county to change its county-seat, and to incur a 

debt for that purpose, submitting the question to the determination of a 

majority of the qualified voters thereof, must be approved under the pro- 
visions of this section of our Constitution, ‘requiring that for a county, 
etc., to contract a debt, pledge its faith, or loan its credit, it shall be as- 
certained by a majority of the qualified voters (in the sense of electors) 
therein, and not merely by a majority of those voting, if a less number. 
Long v. Commissioners, 181 N. C. 146, 106 S. E: 481. 

Appropriation of Taxes by Chamber of Commerce.—This section of 
our State Constitution, restricting the power of the Legislature from al- 
‘lowing counties, cities and towns to contract a debt, pledge its faith or 
loan its credit, or to levy or collect any tax except for the necessary ex- 
pense thereof, is with reference to the county, city or town as a State 
governmental agency, and does not authorize an appropriation of a cer- 
tain per cent of taxes levied upon their taxpayers for the use or disposi- 
tion of a chamber of commerce of a city, without the approval of the 
qualified voters therein ascertained by an election duly held for that pur- 
pose. Ketchie v. Hedrick, 186 N. C. 392, 119 S. E. 767. 

This section of our Constitution, requiring the approval of the electors 
to a proposition of pledging its faith or loaning its credit by municipali- 
ties, applies to taxing school districts, and the validity of the tax or bonds 
requiring their sanction is determined by a majority of the registered 
voters. Davis v. County Board of Education, 186 N. C. 227, 119 S. E. 
372. 

Where a special school district has included a floating debt previously 
incurred for school purposes, in an issuance of bonds for like purposes 
under an act authorizing the issuance of the bonds, approved by the elec- 
tors of the district, though this is not for a necessary expense, Const., 
this section, the validity of the bonds may not be successfully assailed on 
that account, it being within the legislative authority to validate by ratifi- 
cation the indebtedness thus incurred, and this principle including ratifi- 
cation by the electorate. Hammond v. McRae, 182°N Co 747, 1105 Sans 0e. 

Special and Nonspecial Tax Territory Consolidated. —Special school tax 
districts may be consolidated and their lines established within a county, 
where no special tax has been imposed, without the approval of the voters 
thereof; and where special tax and nonspecial tax territory have been 
consolidated, a statute which authorizes an additional tax for school pur- 
poses upon the approval of a majority of the qualified voters of the dis- 
trict so formed, the proceeds to be equalized among the special tax and 
nonspecial tax territory, without impairing the existing obligations of the 
former, does not come within the inhibition of our State Constitution, 
this section, as to agencies of the State Government pledging their faith, 
loaning their credit, or levying a tax, unless approved by a majority of 
the qualified voters, etc. Coble v. Commissioners, 184 N. C. 342, 114 S. 
FE. 487." 

Special school-tax districts, organized and exercising governmental 
functions in the administration of the school laws are quasi-public cor- 
porations subject to the constitutional provisions in restraint of contract- 
ing debts for other than necessary purposes, except by the vote of the 
people of a given district, Const., this section, and, semble, that where an 
existent tax and nontax district are thereunder consolidated, it would re- 
quire the submission of the question to those living within the district 
thus formed, but outside of the district that has theretofore voted the tax. 
Paschal v. Johnson, 183 N. C. 129, 110 S. E. 841. 
Where a school district has been consolidated with another having 
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valid authority to issue bonds for public school purposes, and levy a 
special tax therefor, and has complied with this section, of the Constitu- 
tion as to the payment of its proportionate part, the bonds when issued 
will be a valid obligation upon both of the districts so consolidated. School 
Committee v. Board of Education, 186 N. C. 643, 120 S. E. 202. 

Estoppel to Question Validity of Special Tax.—The Private Laws of 
1903 created a school district coterminous with a city’s limits or those 
which may thereafter be extended, giving the school authorities the power 
to permit children to go to the public schools who may reside outside of 
the corporate limits upon such terms as they may deem just and fair, and 
complied with the faith or credit clause contained in this section of our 
Constitution, under the provisions of the statute; by submitting to the 
voters of the district, at an election duly and regularly held, the question 
of a special school tax, which was approved by them. Under later stat- 
utes the limits were extended beyond those of the town without authoriza- 
tion for the vote of the special tax and no election was held; and for nine- 
teen years a special tax was also levied and collected for the additional or 
outlying territory, without protest or legal action taken by the taxpayers. 
It was held that the voters’ approval under the statute of 1903 was a suf- 
ficient compliance with the constitutional requirement; and the plaintiffs, 
in their action in behalf of themselves and other taxpayers, are estopped 
after nineteen years to question the constitutionality of the special tax 
levied and collected. Carr v. Little, 188 N. C. 100, 123 S. E. 625. 

Variance between Statutes Regard School Tax.—A later statute, ap- 
parently in conflict with a former local one, will not be construed to re- 
peal the local act for repugnancy when the two may be sustained by a 
reasonable interpretation to give effect to the legislative intent as gathered 
from the language employed; and where the school trustees, under the 
provisions of a later general act purporting to make uniform all general or 
local acts on the subject, have submitted the question of a special school 
tax or bond issue to the voters of a school district, and approved by them 
under the provisions of this section of our Constitution, and the former 
local statute has also authorized the submission of this question to the 
voters: Held, construing the statutes in pari materia, a variance between 
them, with reference to the referendum and the body that issues the bonds, 
is immaterial and is a substantial compliance with the organic law. Carr 
v, Little, 1882N2-G.7100,.123)5. 182 625; 
What are “Necessary Expenses.” — The term, in the Constitution, 

“necessary expenses” is not confined to expenses incurred for purposes 
absolutely necessary to the very life and existence of a municipality, but 
it has a more comprehensive meaning. It has been held in this jurisdiction 
that streets, waterworks, sewerage, electric lights, fire department and 
system, municipal building, market house, jail or guard house are neces- 
sary expenses. Storm v. Wrightesville Beach (N. C.), 128 S. E. 17, 18. 

The question, What is a necessary expense? is a judicial one for the 
courts to determine, and cannot be defined generally so as to fit all cases 
which may arise in the future. As we progress, we look for better moral 
and material conditions and the governmental machinery to provide them. 
“Better access to the good things of life for all people,’ safety, health, 
comfort, conveniences in the given locality. Webster defines “necessary:” 

“A thing that is necessary or indispensable to some purpose; something 
that one cannot do without; a requisite; an essential.” 
What is a necessary expense for one locality may not be a necessary 

expense for another. Storm v. Wrightesville Beach (N. C.), 128 S. E. 
Li Ss: 

Same—Streets and Sidewalks. Saye streets are a necessary expense, it 
naturally Late ee sidewalks are. Storm v, Wrightesville Beach (N. 
eles or Book te 

The piace oe money by an incorporated city or town for street 
paving or improvements is for a necessary expense, and does not fall 
within the provisions of this section of the State Constitution requiring 



Art. VI, §§ 8,9) . Constitution oF NortTH CAROLINA 45 

that in order for the municipality to pledge its faith or lend its credit, 
the proposition must have the approval of a majority of the qualified vo- 
ters. Brown v. Hillsboro, 185 N.’C. 368, 117 S. E. 41. 
Same—Bridges—County Homes.—The building of bridges on the pub- 

lic roads, and county homes, and their maintenance, are necessary ex- 
penses of the county, under the provisions of Article VII, this section, 
State Constitution. Norfolk Southern R. Co. v. Reid, 187 N. C. 320, 121 
on boos. 
Same—Same—Interstate Bridges.—Our statutes are constitutional and 

valid, authorizing the county commissioners of any county bordering on 
another State to pay the proportion of the cost of building any bridge 
spanning a river where it is the State line, including cost of approaches, 
and to issue bonds to raise money to pay the same; and the objection that 
the building of the bridge is not a necessary county expense, and may re- 
quire the county to pay more than it should for that part of the bridge 
and approaches that lie within the county, is untenable. Emery v. Com- 
missioners, 181 N. C. 420, 107 S. E. 443. 
Same—Schoolhouses.—The building and maintenance of schoolhouses 

by a school district is not for necessary expenses within the meaning oi 
this section. Jones v. Board of Education, 185 N. C. 303, 117 S. E. 37 
Same—Six-months School Term.—When necessary to maintain the 

six-months term of public schools required by the Constitution, Art. IX, 
it is within the legislative authority in establishing its State-wide system 
to assume an indebtedness of a school district therefor, including the 
cost of necessary buildings, and direct that it be provided for by the re- 
spective counties as administrative units of the public-school system of 
the State; and it is not required, in this instance, that the question of tax- 
ation for the purpose be submitted to the voters of the territory, under 
the provisions this section of the Constitution.” Lovelace v. Pratt, 187 N. 
OU ti ee oes, 60): 
Same—Public Roads.—The building and maintenance of public roads 

of a county is a necessary county expense, and being authorized by stat- 
ute the question is not required by the Constitution to be submitted to 
the voters for approval. Const., Art. VII, this section, C. S., 1297 (18), 
GOeGe Se se5ue leassiteni, Board of Commissioners, 188 N. C. 379, 124 
‘Si E. 738. 

Same—Jetties.—The governing body of the municipality acteratned 
the need of jetties. No fraud or abuse of discretion being shown, we 
think, under the facts and circumstances uf this case, that they are a 
necessary expense. Storm v. Wrightesville Beach (N. C.), 128 S. E. 
Geos 

Same—Incinerator.—An incinerator for the destruction of garbage in a 
town, of all things, especially a town on a beach that functions mostly 
in the summer, is a necessary expense. Storm v. Wrightsville Beach (N. 
RS lesen tos, Ley eLO: 
Same—Sewerage.— Where, under the provisions of a statute to estab- 

lish a county-wide system of sewerage according to districts, a district 
has been established and its lines defined, it was held that sewerage as 
contemplated by the act is a necessary county expense, and bonds may 
be issued for the purposes of the district without submitting the question 
of their issuance to the voters of the district. Reed v. Howerton Engi- 
neeriny Co., 188 N. C. 39, 123 S. E. 479. 

Sec. 8. No money drawn except by law. No money shall be 
drawn from any county or township treasury, except by authority 
of law. 

Sec. 9. Taxes to be ad valorem. All taxes -levied by any 
county, city, town, or township shall be uniform and ad valorem 
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upon all property in the same, except property exempted by this 
Constitution. , 

Taxation by Independent School District—Where a city has created 
debts in view of a bond issue for its public schools, within its corporat2 
limits, under the provisions of the Municipal Finance Act, and thereafter 
by a local public statute the limits of the city are enlarged, but recogniz- 
ing the independent school district, within the old limits, and having pre- 
viously issued part of the bonds, proceeds to issue more of them to meet 
the obligations already incurred before the enactment of the local statute, 
its proposed action is not contrary to the provisions of this section of 
our Constitution, as the authority previously conferred imports a liability 
to taxation; and the further issuance of the bonds may not be enjoined at 
the suit of a taxpayer. Duffy v. Greensboro, 186 N. C. 470, 120 S. E. 53. 

Assessment for Paving Street.—lIt is required by the Constitution, Art. 
V., sec. 3 that property shall be taxed by a uniform rule; and by Art. 
VII, this section that all taxes levied by any county, city, or town, etc., 
shall be uniform and ad valorem upon all property in the same, except 
property exempt by the Constitution; and while assessments on lands 
abutting on streets improved are not required to be uniform with all other 
subjects of taxation, in view of the particular benefits, such must be uni- 
form as to all property owners within that class to meet the constitu- 
tional requirements. City of Gastonia v. Cloninger, 187 N. C. 765, 123 
Sy peer dip ‘ 
Where a county has, upon previous agreement with a city or incorpo- 

rated town, paid a proportionate part of the cost of paving a certain street 
within the city, and the city has paid the balance, each respectively, out 
of its general funds, the owners of land abutting on this street cannot 
maintain the position that from the assessment of their land abutting on 
the street improved there should proportionately be deducted the amount 
paid by the county, the same being contrary to the constitutional re- 
quirement for the uniformity of taxation in the same class or subject- 
matter. City of Gastonia v. Cloninger, 187 N. C. 765, 123 S. E. 76. 

Sec. 10. When officers enter on duty. The county officers first 
elected under the provisions of this article shall enter upon their 
duties ten days after the approval of this Constitution by the Con- 
gress of the United States. 

Sec. 11. Governor to appoint justices. The Governor shall 
appoint a sufficient number of justices of the peace in each county, 
who shall hold their places until sections four, five, and six of this 
article shall have been carried into effect. 

Sec. 12. Charters to remain in force until legally changed. 
All charters, ordinances, and provisions relating to municipal 
corporations shall remain in force until legally changed, unless in- 
consistent with the provisions of this Constitution. 

Contracts of City with Public Service Corporation—In Corporation 
Commission v. Henderson Water Co. (N. C.), 128 S. E. 465, 466 the Court 
said: “The power conferred by its charter upon the city of Henderson 
to provide water and lights, and to contract for same, provide for 
cleansing and repairing the streets, regulate the market, take proper means 
to prevent and extinguish fires, is subject to the police power of the 
state, with respect to rates to be charged under such contracts as the 
city may make under its charter with a public service corporation.” 

Sec. 13. Debts in aid of the rebellion not to be paid. No 
county, city, town, or other municipal corporation shall assume to 
pay, nor shall any tax be levied or collected for the payment of 
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any debt, or the interest upon any debt, contracted directly or in- 
directly in aid or support of the rebellion. 

Sec. 14. Powers of General Assembly over municipal corpora- 
tions. ‘The General Assembly shall have full power by statute 
to modify, change, or abrogate any and all of the provisions of 
this article, and substitute others in their place, except sections 
seven, nine, and thirteen. 

County Treasurer,—Section 1389.—This section of our Constitution 
should be construed with reference to other sections therein, with certain 
specified exceptions not relevant to this case, and thereunder the Legis- 
lature is given full power to modify, change. or abrogate any and all pro- 
visions thereof and substitute others in their place; and though section 
1 provides in terms that for the ordinary purposes of general county 
government there shall be elected a county treasurer, etc., it is yet within 
the legislative authority to so modify this requirement that it may 
delegate to the county commissioners the authority to abolish the posi- 
tion of county treasurer and appoint a bank or banks to act in this capa- 
city for the consideration only which may arise to them from a deposit 
therein of the taxes collected; and C. S., 1389, is constitutional and valid. 
Tyrrell v. Holloway, 182 N. C. 64, 108 S. E. 337. 

ARTICLE VIIT 

CORPORATIONS OTHER THAN MUNICIPAL 

Section 1. Corporations under general laws. No corporation 
shall be created nor shall its charter be extended, altered, or 
amended by special act, except corporations for charitable, educa- 
tional, penal, or reformatory purposes that are to be and remain 
under the patronage and control of the State; but the General As- 
sembly shall provide by general laws for the chartering and or- 
ganization of all corporations and for amending, extending, and 
forfeiture of all charters, except those above permitted by special 
act. All such general laws and special acts may be altered from 
time to time or repealed; and the General Assembly may at any 
time by special act repeal the charter of any corporation. 

In General.—This section should be construed in connection with § 2, 
’ dealing with “duties from corporations” and § 3, defining corporations as 
including “associations and joint stock companies.’ Kornegay v. Golds- 
boro, 180 N. C. 441, 105 S. E. 187. 

The legislative intent was to leave it to the discretion of the Legisla- 
ture to enact special acts as the needs of municipal corporations may re- 
quire, with the reservation as to changing the names; and the positive 
restriction as to “local, private, or special acts,” applies to business cor- 
porations. Kornegay v. Goldsboro, 180 N. C. 441, 105 S. E. 187. 

Applicable Unless Vested Rights Impaired.—The provision of this sec- 
tion, of the State Constitution, affecting the organization of corpora- 
tions, and specially providing that all “such laws or special acts may be 
altered from time to time or repealed,” etc., enters into every charter 
taken out or corporation formed thereunder, and any such corporation 
may not complain when a statutory repeal or amendment has been made, 
on the ground that it works a hardship on it or impairs the value of its 
property, unless vested rights have been prior acquired by it which have 
been impaired or destroyed iby the repealing or amendatory act com- 
‘plained of. Elizabeth City Water etc., Co. v. Elizabeth City, 188 N. C. 
124-5.’ 611,278. 
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Sale and Transfer of Stock.—In Wright v. Iredell Tele. Co., 182 N. C. 
308, 313, 108 S. E. 744, it is said: We have found no statute in the laws 
of this State forbidding restrictions and limitations in the sale and trans- 
fer of stock in corporations, and it would seem that where the Legisla- 
ture, in the exercise of its constitutional grant, or reservation (Art. VII, 
sec. 1, Const.), has authorized the Secretary of State to issue certificates 
of incorporation and approve the application for charters, the provisions 
of such charters, not inconsistent with the legislative policy and so ap- 
proved by the Secretary of State have, at least the force and effect of a 
valid agreement and binding as between the stockholders who take with 
notice of such provisions. 
An Act which relates to all municipal corporations of a county, in- 

cluding cities, towns, townships, and school districts, is not a “special 
act” within the intent and meaning of this section of our State Constitu- 
tion. Kornegay v. Goldsboro, 180 N. C. 441, 105 S. E. 187. 

Establishment of School Districts——The establishing a school district 
relates to public municipal corporations, which may be done by special 
legislative enactment under Art. VII of our Constitution, entitled “Muni- 
cipal Corporations,” and it is not prohibited by this section thereof, re- 
lating to “corporations other than municipal;” and a special act creating 
a school district or amending an existing one, providing for the election 
of trustees to manage its affairs, and for bonds and taxation relating 
thereto, is not in contravention of our Constitution, when properly passed 
upon an “aye” or “no” vote. Dickson v. Brewer, 180 N. C. 403, 104 
S/ EB. 887; 

The principal that, under the recent amendments to our Constitution, 
the Legislature may authorize counties and cities, etc., to issue bonds to 
provide necessary revenue for their proper governmental purposes, refers 
only to such as come under the amendments to this section, of our Con- 
stitution, or such as have a valid existence, and not to school districts 
sought to be established under an act prohibited by our present Con- 
stitution, Art. II, sec. 29. Board v. Mutual Loan, etc., Co., 181 N. C. 306, 
107 "Si, 100, 

Public or Quasi-Public Corporations.——This section, of our State 
Constitution refers to private or business corporations, and not to public 
or quasi-public corporations acting as governmental agencies, such as 
cities, counties, towns, and the like. Kornegay v. Goldsboro, 180 N. C. 
441, 105 S. E. 187. 
A turnpike company having powers under its charter, and also under 

a special act of the Legislature, acquired from the county commissioners 
a lease for fifty years to a_ certain length of a public road, to be usedas 
a part of its turnpike road, with the right to place one or more toll gates 
thereon, before the recent adoption of the amendments to our State Con- 
stitution, and improved the same by the expenditure of large sums of 
money: It was held, that an act of the Legislature, passed since the 
adoption of the constitutional amendment, that prohibited the turnpike 
corporation from continuing the existence of a toll gate at or near a cer- 
tain terminus of its road, necessary to the full enjoyment of the returns 
therefrom, and permitting a part thereof to be used toll free, is invalid 
under this section, of the Constitution as amended, which requires that** 
the General Assembly shall provide by general laws for amending, etc., 
charters of all corporations, expressly stating turnpike companies, and 
excluding them from the exceptions to the general law. Watts v. Lenoir, 
etc., Turnpike Co,, 181.N.-C, 129, 106 S. B., 497, 

The recent amendment to our Constitution, by substituting a new sec- 
tion for Art. VIII, sec. 1, prohibiting the Legislature, with certain excep- 
tions, from creating or amending the charters of corporations, by special 
act, but requiring this to be done under a general law, renders invalid a 
later special act of the Legislature, attempting to amend the charter of 
a turnpike corporation, affecting rights theretefore acquired, and also ac- 
quired under special statutes, enacted before the adoption of the con- 
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stitutional amendments. Watts v. Lenoir, etc., Turnpike Co., 181 N. C. 
129, 106 S. E. 497. 

Sec. 2. Debts of corporations, how secured. Dues from cor- 
porations shall be secured by such individual liabilities of the cor- 
porations, and other means, as may be prescribed by law. 

See notes of Kornegay v. Goldsboro, 180 N. C. 441, under the section, 
immediately preceding. 

Sec. 3. What corporations shall include. The term “Corpora- 
tion,’ as used in this article, shall be construed to include all as- 
sociations and joint-stock companies having any of the powers and 
privileges of corporations not possessed by individuals or partner- 
ships. And all corporations shall have the right to sue, and shall 
be subject to be sued, in all courts, in like cases as natural per- 
sons. 

See notes of Kornegay v. Goldsboro, 180 N. C. 441, 105 S. E. 187, 
eden Arie. Ges 1: 

Sec. 4. Legislature to provide for organizing cities, towns, etc. 
It shall be the duty of the Legislature to provide by general laws 
for the organization of cities, towns, and incorporated villages, 
and to restrict their power of taxation, assessment, borrowing 
money, contracting debts, and loaning their credit, so as to pre- 
vent abuses in assessment and in contracting debts by such mu- 
nicipal corporation. 

In General.—If this section (properly belonging in Art. VII) included 
corporations as governmental agencies, it would be meaningless. Kornegay 
v. Goldsboro, 180 N. C. 441, 105 S. E. 187. 

Special Act Not Prohibited.—This section does not prohibit a special 
act ofthe legislature providing thata town may levy special assessments 
without the petition required by § 2706, and validating assessments so 
levied. Halton v. Mocksville, 189 N. C. 144, 126 S. E. 326. 
A school district is not within the purview of this section of our Con- 

stitution, restricting the power of cities, towns, and incorporated villages, 
as to taxation, assessment, borrowing money, contracting debts, loaning 
their credit, etc. Felmet v. Comm’rs, 186 N. C. 251, 119 S. E. 353. 

Chapter 722, Public Laws 1915.—The provisions of this section, of our 
Constitution, relate to municipal corporations as originally formed under 
legislative enactment, and is more restrictive in limiting the municipality 
in contracting debts or pledging it’s credit than Article VII, section 7, 
which requires an election by its voters to do so, when not for necessary 
expenses; and an exception to the constitutionality of chapter 722, Public 
Laws of 1915, cannot be sustained on the ground that it does not limit 
the amount of the bonds that may be issued for the purposes therein au- 
thorized. Waters v. Board of Comm'rs, 186 N. C. 719, 120 S. FE. 450. 

AR DIGLBALX 

EDUCATION 

General Note. 
& 

Chapter 147, Laws of 1921, passed under the provisions of this Article 
410 of our State Constitution, with a view of providing a special building 
fund to enable the counties of the State to properly maintain a six-months 
school term, authorizing and directing the State Treasurer to issue $5,000,- 
000 coupon bonds of the State, sell the same, and from the proceeds ad- 
vance to the several counties of the State a proportionate amount from 

N. C—4 
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time to time for the purpose of enabling such counties to acquire sites, 
and to provide buildings, equipping, repairing the public school buildings, 
etc., adequate and necessary to maintain a six-months school, is for the 
maintenance of a State-wide school system required of the State Govern- 
ment and imposed as a primary duty on the State itself by express provi- 
sion of the Constitution. Lacy v. Fidelity Bank, 183 N. C. 373, 111 S. E. 
612. See notes of this case under Art. IX, § 4. 

Supervision of Court in Certain Cases.—While it is held that chapter 
147, Laws of 1921, providing for a bond issue to aid the counties in build- 
ing and equipping the schoolhouses necessary for the accommodation of 
the pupils for a six-months term of school, is a reasonable and valid exer- 
cise of the legislative power under this Article of the Constitution, em- 
phasized by C. S., 5758 et seq., passed in pursuance of section 15 thereof, 
making it an indictable offense where there is a willful failure to attend 
the public schools, the principle announced does not withdraw from the 
scrutiny or control of the court cases where the exercise of the legislative 
authority has been arbitrary and without limit as to the amount; or where 
the school authorities depart from any and all sense of proportion and en- 
ter on a system of extravagant expenditure, clearly amounting to manifest 
eee of the powers conferred. Lacy v. Fidelity Bank, 183 N. C. 373, 111 
Shyla, (piety 

Section 1. Education shall be encouraged. Religion, morality, 
and knowledge being necessary to good government and the hap- 
piness of mankind, schools and the means. of education shall for- 
ever be encouraged. 

The provisions of our Constitution, Art. IX, secs. 1, 2, 3, are mandatory 
that the Legislature provide by ‘taxation and otherwise for a general and 
uniform system of public education, free of charge, to all of the children 
of the State from six to twenty-one years,” etc., and for the continuance 
of the school term in the various districts for at least six months in each 
and every year, recognizing the counties of the State and designating them 
as the governmental agencies through which the Legislature may act in 
the performance of this duty and in making its measure effective. Lacy 
vy. Hidelity Bankai 83 NSIC 49%3, wllda oats Ole. 

Sec. 2. General Assembly shall provide for schools; separation 
of the races. ‘The General Assembly, at its first session under 
this Constitution, shall provide by taxation and otherwise for a 
general and uniform system of public schools, wherein tuition 
shall be free of charge to all the children of the State between the 
ages of six and twenty-one years. And the children of the white 
race and the children of the colored race shall be taught in sepa- 
rate public schools; but there shall be no discrimination in favor 
of, or to the prejudice of either race. 

See note section immediately preceding. 
Race Discrimination.—It was held, on appeal, that there was no evi-** 

dence to sustain an allegation that the constitutional inhibition against 
race discrimination in the distribution and use of the public school funds 
had been violated. Galloway v. Board, 184 N. C. 245, 114 S. E. 165. 
A school district, made under the provisions of a private statute 

coterminous with the limits of a city, vesting in a school committee ap- 
pointed under Public Laws of 1899, ch. 732, sec. 76, the sole control of the 
public schools of the city, by reference to a school district for each race is 
not a violation of this section of our State Constitution, as a discrimination 
between the races, when by proper interpretation it appears that the in- 
tent of the statute was to define the boundaries of a district where the 
races were to attend separate schools, without discrimination in the ap- 
portionment of the proceeds of the bonds, or school facilities; and the sale 
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of the bonds may not be enjoined on that account. Story v. Board, 184 
N. C, 336, 114 S. E. 493. 

Sec. 3. Counties to be divided into districts. Each county of 
the State shall be divided into a convenient number of districts, 
in which one or more public schools shall be maintained at least 
six months in every year; and if the commissioners of any county 
shall fail to comply with the aforesaid requirements of this sec- 
tion, they shall be liable to indictment. 

See note to Art. 9, § 1. 
Attempt to Form High School District—Our statutes, providing that 

the county board of education shall divide the townships, or the entire 
county, etc., into convenient school districts, etc., C. S., 5469, and authoriz- 
ing and empowering the board to redistrict the entire county and con- 
solidate school districts, etc., C. S., 5473, was passed in pursuance of 
this section, of the State Constitution, and refers to the establishment, 
consolidation, etc., of districts in the sense of territorial or georgraphi- 
cal regions, and not to the dividing or segregation of the pupils; and an 
attempt of the county board of education thereunder to form a_ high 
school district in a territory comprised of several public school dis- 
tricts, is without authority and invalid. As to whether this may be done 
under the Public Laws of 1921, ch. 179, is neither before the Court nor 
decided on this appeal. Woosley v. Commissioners of Davidson County, 
182 N. C. 429, 109 S. E. 369. See notes of this case under Const. Art. 
II, sec. 29. 
Mandamus to Compel Levy of Tax.—Where, in proceedings for a 

mandamus by the county board of education, a county has been ordered 
to levy a tax for a six months term of its public schools, in excess of 
that limited for the purpose by statute, it does not appear whether the 
plaintiff has apportioned to the county the amount it was entitled to 
receive under the statute; and if so, whether it was sufficient for a six 
months term required by this section, of the State Constitution, the case 
will be remanded for further findings in order to properly present the 
question for the determination of the Supreme Court whether manda- 
mus would lie. Board v. Board, 182 N. C. 571, 109 S. E. 630. 
Where a county has levied the full amount of the taxes limited by 

sec. 4, ch. 146, Public Laws of 1921, it is required by the statute that 
‘St shall receive from the State public school fund for teachers’ salaries 
an apportionment sufficient to bring the school term in every school dis- 
trict to six months;”’ and where it does not appear that the State Board 
has acted accordingly in making this apportionment, but has instituted 
a proceeding to compel by mandamus a county to levy an excess of the 

- statutory limitation, the imperative necessity that it should be done in 
order to meet the requirements of a six months school provided by this 
section, of the State Constitution does not arise for the determination 
of the Court. Board v. Board, 182 N. C. 571, 109 S. E. 630. 

Sec. 4. What property devoted to educational purposes. ‘The 
proceeds of all lands that have been or hereafter may be granted 
by the, United States to this State, and not otherwise appropriated 
by this State or the United States; also all moneys, stocks, bonds, 
and other property now belonging to any State fund for purposes 
of education; also the net proceeds of all sales of the swamp lands 
belonging to the State, and all other grants, gifts or devises that 
have been or hereafter may be made to the State, and not other- 
wise appropriated by the State, or by the terms of the grant, gift, 
or devise, shall be paid into the State treasury, and, together with 
so much of the ordinary revenue of the State as may be by law 
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set apart for that purpose, shall be faithfully appropriated for es- 
tablishing and maintaining in this State a system of free public 
schools and for no other uses or purposes whatsoever. 

Src. 5. County school fund; proviso. All moneys, stocks, 
bonds, and other property belonging to a county school fund; also 
the net proceeds from the sale of estrays; also the clear proceeds 
of all penalties and forfeitures and of all fines collected in the 
several counties ‘for any breach of the penal or military laws of 
the State; and all moneys which shall be paid by persons as an 
equivalent for exemption from military duty, shall belong to and 
remain in the several counties, and shall be faithfully appropri- 
ated for establishing and maintaining free public schools in the 
several counties of the State: Provided, that the amount col- 
lected in each county shall be annually reported to the Superin- 
tendent of Public Instruction. 

Sec. 6. Election of trustees, and provisions for maintenance, 
of University. The General Assembly shall have power to pro- 
vide for the election of trustees of the University of North Caro- 
lina, in whom, when chosen, shall be vested all the privileges, 
rights, franchises, and endowments thereof .in anywise granted to 
or conferred upon the trustees of said University; and the Gen- 
eral Assembly may make such provisions, laws, and regulations 
from time to time as may be necessary and expedient for the 
maintenance and management of said University. 

Sec. 7. Benefits of the University. The General Assembly shall 
provide that the benefits of the University, as far as practicable, 
be extended to the youth of the State free of expense for tuition; 
also, that all the property which has heretofore accrued to the 
State, or shall hereafter accrue, from escheats, unclaimed divi- 
dends, or distributive shares of the estates of deceased persons, 
shall be appropriated to the use of the University. 

Income from Escheats.—The University of North Carolina, under its 
charter, since confirmed by this section of our state Constitution, and 
now embraced in C. S., 5784-5-6, has the right by escheat to the prop- 
erty of a decedent, who has died intestate, leaving no one else to whom 
it would go under our statutes of descent and distribution. In re Neal, 
182 N. C. 405, 109 S. E. 70. 

Sec. 8. Board of Education. The Governor, Lieutenant- 
Governor, Secretary of State, Treasurer, Auditor, Superintendent 
of Public Instruction, and Attorney-General shall constitute a, 
State Board of Education. 

Sec. 9. President and secretary. The Governor shall be presi- 
dent and the Superintendent of Public Instruction shall be secre- 
tary of the Board of Education. 

Sec. 10. Powers of the board. ‘The Board of Education shall 
succeed to all the powers and trusts of the president and directors 
of the Literary Fund of North Carolina, and shall have full power 
to legislate and make all needful rules and regulations in relation 
to free public schools and the educational fund of the State; but 
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all acts, rules, and regulations of said board may be altered, 
amended, or repealed by the General Assembly, and when so al- 
tered, amended, or repealed they shall not be reénacted by the 
board. 

_ Sec. 11. First session of the board. The first session of the 
Board of Education shall be held at the capital of the State within 
fifteen days after the organization of the State government under 
this Constitution; the time of future meetings may be determined 

‘by the board. 

Sec. 12. Quorum. A majority of the board shall constitute a 
quorum for the transaction of business. 

Sec. 13. Expenses. The contingent expenses of the board 
shall be provided by the General Assembly. . 

Sec. 14. Agricultural department. As soon as_ practicable 
after the adoption of this Constitution, the General Assembly 
shall establish and maintain, in connection with the University, a 

department of agriculture, of mechanics, of mining, and of nor- 
mal instruction. 

Sec. 15. Children must attend school. The General Assembly 
is hereby empowered to enact that every child, of sufficient mental 
and physical ability, shall attend the public schools during the pe- 
riod between the ages of six and eighteen years, for a term of not 
less than sixteen months, unless educated by other means. 

ARTICLE X 

HOMESTEADS AND EXEMPTIONS 

Section 1. Exemptions of personal property. The personal 
property of any resident of this State, to the value of five hundred 
dollars, to be selected by such resident, shall be and is hereby ex- 
empted from sale under execution or other final process of any 
debt. 

Husband’s Duty of Support.—The marriage relation, spoken of as a 
civil contract, is more than an ordinary business contract in that the 
marriage confers certain other privileges and imposes certain other du- 
ties upon the parties as between themselves and in their relation to 
society, among them being the husband’s duty to protect and provide 
for his wife; and this is more than a debt, in its ordinary sense, and not 
merely such an one as exists in the ordinary acceptation of the word, or 
within the contemplation of our Constitution, these sections allowing to 
the creditor his homestead or personal property exemptions therefrom. 
Anderson v. Anderson, 183 N. C. 139, 110 S. E. 863. 

Sec..2. Homestead. Every homestead, and the dwellings and 
buildings used therewith, not exceeding in value one thousand 
dollars, to be selected by the owner thereof, or in lieu thereof, at 

the option of the owner, any lot in a city, town, or village, with 
the dwelling and buildings used thereon, owned and occupied by 
any resident of this State, and not exceeding the value of one 
thousand dollars, shall be exempt from sale under execution or 
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other final process obtained on any debt. But no property shall 
be exempt from sale for taxes, or for payment of obligations con- 
tracted for the purchase of said premises. 
Lands Held By Entireties—A homestead in lands held by the husband 

and wife by entireties may not be claimed against a judgment rendered 
on their joint obligation given for the purchase of the lands so held by 
them, Const., Art. X, this section, and the same rule applies as to me- 
chanics’ or laborers’ liens, etc., under constitutional provision, but not 
as to liens for materials furnished, etc., which rest by statute alone. 
Johnson v. Leavitt, 188 N. C. 682, 125 S. E. 490. 

Sec. 3. Homestead exemption from debt. The homestead, 
after the death of the owner thereof, shall be exempt from the 
payment of any debt during the minority of his children, or any 
ef them. 

Sec. 4. Laborer’s lien. The provisions of sections one and 
two of this article shall not be so construed as to prevent a labor- 
er’s lien for work done and performed for the person claiming 
such exemption, or a mechanic’s lien for work done on the prem- 
iSes. 

In General—A debtor may not claim his homestead (Const., Art. X, 
sec. 4) against the lien of a judgment in favor of the furnishers of ma- 
terial, etc.; and were it otherwise, he must claim it in apt time or he will 
be deemed to have waived it; and this right being personal to him, it 
cannot be asserted by his creditors. Sugg wv. Pollard, 184 N. C. 494, 115 
See Ong Es 

Sec. 5. Benefit of widow. If the owner of a homstead die, 
leaving a widow but no children, the same shall be exempt from 
the debts of her husband, and the rents and profits thereof shall 
inure to her benefit during her widowhood, unless she be the 
owner of a homestead in her own right. 

Sec. 6. Property of married women secured to them. The real 
and personal property of any female in this State acquired before 
marriage, and all property, real and personal, to which she may, 
after marriage, become in any manner entitled, shall be and remain 
the sole and separate estate and property of such female, and shali 
not be liable for any debts, obligations, or engagements of her hus- 
band, and may be devised and bequeathed, and, with the written 
assent of her husband, conveyed by her as if she were unmarried. 

In General.—The common-law rule giving to the husband the actual 
or potential ownership of the separate choses in action belonging to his 
wife by reducing them into possession is now changed by the Constitu- 
tion of 1868, State Const., this section, giving to the wife the sole owner- 
ue of her separate estate. Turlington v. Lucas, 186 N.C). 283, 21955: 
mes 

Actions for Torts.—Hipp v. Dupont, 182 N. C. 9, 108 S. E. 318, it was 
said: “It follows therefore that the husband cannot sue to recover his 
wife’s earnings, or damages for torts committed on her, and there is 
no reason why she can sue for torts or injuries inflicted on her husband. 
The law has never authorized the wife to maintain such action for torts 
sustained by the husband. We agree with the learned counsel for the 
plaintiff that if the husband could maintain an action to recover damages 
for torts on the wife she would. be able to maintain an action on account 
of torts sustained by the husband. Such right of action if it existed in 
favor of the husband should exist in favor of the wife. It should be in 
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favor of both, or neither, but in view of the constitution of 1868 and our 
statute on the subject, we think that such action cannot be maintained 
by either on account of the injury to the other.” 

Sale of Estate by Entireties—Martin v. Lewis, 187 N. C. 473, 476, 122 
S. E. 180, it is said: ‘‘The estate by entireties was not created, either in 
England or in this State, by any statute, and it has been contended that 
it was abolished by our statute in 1784, now C. S., 1735, converting all 
joint estates into tenancy in common, and stili more so by the constitu- 
tional change, conferring upon a married woman the same rights in her 
property “as if she had remained single.” ‘By reason of similar statutes, 
or statutes especially repealing the estate by entireties, that anomalous 
estate has disappeared in all but a very few States in this country, and in 
them, as above said, there is no case to be found which does not hold that 
upon a joint judgment against husband and wife the estate by entirety 
can be sold.” 

Sec. 7. Husband may insure his life for the benefit of wife and 
children. ‘The husband may insure his own life for the sole use 
and benefit of his wife and children, and in case of the death of 
the husband the amount thus insured shall be paid over to the 
wife and children, or to the guardian, if under age, for her or 
their own use, free from all the claims of the representatives of 
her husband, or any of his creditors. 

Sec. 8. How deed for homestead may be made. Nothing con- 
tained in the foregoing sections of this article shall operate to 
prevent the owner of a homestead from disposing of the same by 
deed; but no deed made by the owner of a homestead shall be 
valid without the voluntary signature and assent of his wife, sig- 
nified on her private examination according to law. 

Validity of Conveyance.—‘Unless the homestead is ‘alloted and oc- 
cupied’ the conveyance without the joinder of wife is valid except as to 
the dower interest.” Dalrymple v. Cole, 181 N. C. 285, 288, 107 S. E. 4. 

ARTICLE “XI 

PUNISHMENTS, PENAL INSTITUTIONS, AND PuBLIC CHARITIES 

Secrion 1. Punishments; convict labor; proviso. The follow- 
ing punishments only shall be known to the laws of this State, viz: 
Death, imprisonment with or without hard labor, fines, removal 
from office, and disqualification to hold and enjoy any office of 
honor, trust, or profit under this State. The foregoing provision 
for imprisonment with hard labor shall be construed to authorize 
the employment of such convict labor on public works or high- 
ways, or other labor for public benefit, and the farming out there- 
of, where and in such manner as may be provided by law; but no 
convict shall be farmed out who has been sentenced on a charge 
of murder, manslaughter, rape, attempt to commit rape, or arson: 
Provided, that no convict whose labor may be farmed out shall be 
punished for any failure of duty as a laborer, except by a respon- 
sible officer of the State; but the convicts so farmed out shall be 
at all times under the supervision and control, as to their govern- 
ment and discipline, of the penitentiary board or some officer of 
this State. 
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Sec. 2. Death punishment. The object of punishments being 
not only to satisfy justice, but also to reform the offender, and 
thus prevent crime, murder, arson, burglary, rape, and these only, 
may be punishable with death, if the General Assembly shall so 
enact. 

Equal Protection, Cruel and Unusual Punishment.—See note to §§ 
4215, 4506. oa 

Limitations on Criminal Legislation. — Our constitution established 
the only punishment for crimes recognized by the law of this State, and 
states, in this section, that the object of punishment is not only to satisfy 
justice but to reform the offender and thus prevent murder, arson, 
burglary and rape, and those punishable with death if the General As- 
sembly shall so enact, and the 4th section of the Bill of Rights ad- 
monishes against cruel and unusual punishment, and it is within the 
discretionary authority of the Legislature, with these limitations, to pass 
upon, by proper enactment, the question of crime and its punishment. 
State v. Burnett, 179 N. C. 735, 102 S. E. 711. 

Sec. 3. Penitentiary. The General Assembly shall, at its first 
meeting, make provision for the erection and conduct of a State’s 
prison or penitentiary, at some central and accessible point within 
the State. 

Sec. 4. Houses of correction. The General Assembly may 
provide for the erection of houses of correction, where vagrants 
and persons guilty of misdemeanors shall be restrained and use- 
fully employed. 
Husband Convicted of Abandonment.—This section of our Constitu- 

tion, making a person guilty of a misdemeanor punishable by commit- 
ment to houses of correction leaves this matter of establishing a house 
of correction discretionary with the legislative power, and a sentence 
may be imposed of imprisonment upon a husband convicted of abandon- 
ment under C. S., 4447, and other offenses of like kind, or to assign 
them to work on the roads during their term. State v. Faulkner, 185 N. 
Cress, 116-68) 

Sec. 5. Houses of refuge. A house or houses of refuge may 
be established whenever the public interest may require it, for the 
correction and instruction of other classes of offenders. 

Sec. 6. The sexes to be separated. It shall be required, by 
competent legislation, that the structure and superintendence of 
penal institutions of the State, the county jails, and city police 
prisons secure the health and comfort of the prisoners, and that 
male and female prisoners be never confined in the same room or 
cell. 

SEc. 7. Provision for the poor and orphans. Beneficent pro- 
visions for the poor, the unfortunate and orphan, being one of the 
first duties of a civilized and Christian state, the General Assem- 
bly shall, at its first session, appoint and define the duties of a 
board of public charities, to whom shall be entrusted the supervi- 
sion of all charitable and penal State institutions, and who shall 
annually report to the Governor upon their condition, with sug- 
gestions for their improvement. 

Sec. 8. Orphan houses. There shall also, as soon as_practi- 
cable, be measures devised by the State for the establishment of 



Art. XIII, §§ 1,2) Constrrution or NortH CAROLINA 57 

one or more orphan houses, where destitute orphans may be cared 
for, educated, and taught some business or trade. 

Sec. 9.. Inebriates and idiots. It shall be the duty of the Leg- 
islature, as soon as practicable, to devise means for the education 

of idiots and inebriates. 

Sec. 10. Deaf-mutes, blind, and insane. The General Assem- 
bly may provide that the indigent deaf-mute, blind, and insane of 
the State shall be cared for at the charge of the State. 

Sec. 11. Self-supporting. It shall be steadily kept in view by 
the Legislature and the board of public charities that all penal and 
charitable institutions should be made as nearly self-supporting 
as is consistent with the purposes of their creation. 

ARTICLE XII 

MILITIA 

Section 1. Who are liable to militia duty. All able-bodied 
male citizens of the State of North Carolina, between the ages of 
twenty-one and forty years, who are citizens of the United States, 
shall be liable to duty in the militia: Provided, that all persons 
who may be averse to bearing arms, from religious scruples, shall 
be exempt therefrom. 

Sec. 2. Organizing, etc. The General Assembly shall provide 
for the organizing, arming, equipping, and discipline of the militia, 
and for paying the same, when called into active service. 

Sec. 3. Governor Commander-in-chief. The Governor shall 
be commander-in-chief and shall have power to call out the militia 
to execute the law, suppress riots or insurrection, and to repel 
invasion. 

Sec. 4. Exemptions. The General Assembly shall have power 
to make such exemptions as may be deemed necessary, and to en- 
act laws that may be expedient for the government of the militia. 

ARTIC Baxi it 

AMENDMENTS 

Section 1. Convention, how called. No convention of the peo- 
ple of this State shall ever be called by the General Assembly un- 
less by the concurrence of two-thirds of all the members of each 
house of the General Assembly, and except the proposition, con- 
vention or no convention, be first submitted to the qualified voters 
of the whole State, at the next general election, in a manner to be 
prescribed by law. And should a majority of the votes cast be in 
favor of said convention, it shall assemble on such day as may be 
prescribed by the General Assembly. 

sec. 2. How the Constitution may be altered. No part of the 
Constitution of this State shall be altered unless a bill to alter the 
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same shall have been agreed to by three-fifths of each house of 
the General Assembly. And the amendment or amendments so 
agreed to shall be submitted at the next general election to the 
qualified voters of the whole State, in such manner as may be 
prescribed by law. And in the event of their adoption by a ma- 
jority of the votes cast, such amendment or amendments shall be- 
come a part of the Constitution of this State. 

ARTICLE XIV 

MIscELLANEOUS 

Section 1. Indictments. All indictments which shall have 
been found, or may hereafter be found, for any crime or offense 
committed before this Constitution takes effect, may be proceeded 
upon in the proper courts, but no punishment shall be inflicted 
which is forbidden by this Constitution. 

Sec. 2. Penalty for fighting duel. No person who shall here- 
after fight a duel, or assist in the same as a second, or send, ac- 
cept, or knowingly carry a challenge therefor, or agree to go out 
of the State to fight a duel, shall hold any office in this State. 

Sec. 3. Drawing money. No money shall be drawn from the 
treasury but in consequence of appropriations made by law; and 
an accurate account of the receipts and expenditures of the public 
money shall be annually published. 

Sec. 4. Mechanic’s lien. The General Assembly shall provide, 
by proper legislation, for giving to mechanics and laborers an ade- 
quate lien on the subject-matter of their labor. 

Sec. 5. Governor to make appointments. In the absence of 
any contrary provision, all officers of this State, whether hereto- 
fore elected or appointed by the Governor, shall hold their posi- 
tions only until other appointments are made by the Governor, or, 
if the officers are elective until their successors shall have been 
chosen and duly qualified according to the provisions of this Con- 
stitution. 

SEC. 6. Seat of government. ‘The seat of government in this 
State shall remain at the city of Raleigh. 

‘Sec. 7. Holding office. No person who shall hold any office or 
place of trust or profit under the United States, or any department 
thereof, or under this State, or under any other state or govern- 
ment, shall hold or exercise any other office or place of trust or 
profit under the authority of this State, or be eligible to a seat in 
either house of the General Assembly: Provided, that nothing 
herein contained shall extend to officers in the militia, justices of 
the peace, commissioners of public charities, or commissioners for 
special purposes. 

Sec. 8. Intermarriage of whites and negroes prohibited. All 
marriages between a white person and a negro, or between a white 
person and a person of negro descent to the third generation, in- 
clusive, are hereby forever prohibited. 

« 
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CHAPTER 

ADMINISTRATION 

Art. 1. PROBATE JURISDICTION 

§ 1. Clerk of superior court has probate jurisdiction. 
When Jurisdiction Sole and Exclusive. — Where applied for and 

granted to separate applicants for letters of administration in two coun- 
ties, the one first acquiring jurisdiction has the sole and exclusive juris- 
diction, though the decedent, at the time of his death, had his fixed 
domicile in both counties, and this jurisdiction, when once acquired, can- 
not be collaterally impeached. Tyler v. Lumber Co., 188 N. C. 274, 124 
5.7 E. 1306. 
Where Letters Granted to Separate Parties—Where the clerks of two 

counties have granted letters of administration to separate parties, and 
in the Superior Court of each county, the judgment of the respective 
clerks has been affirmed, the Superior Court will determine which of the 
letters were properly granted. Tyer v. Lumber Co., 188 N. C. 274, 124 
SHE 306, Ae 

Evidence Conclusive on Supreme Court.—The finding of fact by the 
clerk of the Superior Court, upon petition to revoke letters of adminis- 
tration upon the ground that intestate was domiciled in a_ different 
county from the one having issued the letters, is conclusive in the Su- 
preme Court on appeal from the judgment of the Superior Court adopt- 
ing the affirmative findings of fact found by the clerk and sustaining his 
judgment as to jurisdiction, when there is legal evidence upon which 
his findings may be sustained. Tyer v. Lumber Co., 188 N. C. 268, 124 
Sen 305. 

Refusal of Clerk to Issue Letters.—See notes to section 31. 

Art, 3. RIGHT TO ADMINISTER 

§ 6. Order in which persons entitled. 
See notes to § 20. 

§ 8. Disqualifications enumerated. 
See notes to section 31. 
When, Applicable—Section 137(8) Distinguished.—Where a daughter 

takes the lands of her father, after the death of her mother, as a residuary 
legatee under his will, but as personalty under the equitable doctrine of 
conversion, and then dies intestate, without child or the representative of 
such child, leaving a husband surviving, the daughter acquires her 
mother’s interest, under the provisions of C. §S., 137, and her husband, 
upon her death, is entitled to the estate as her personalty under the pro- 
visions of this section, subject to the rightful demands of creditors; and 
C. S., 137 (8), as amended by Acts 1921, ch. 54, relating to instances 
where a married woman dies intestate, leaving a husband and a child, or 
the representative of such child, has no application. McIver v. Mc- 
Kinney, 184 N. C. 393, 114 S. E. 399. 
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What Constitutes Renunciation.—Upon petition to revoke letters of 
administration the petitioner may not avail himself of the fact that the 
deceased left a widow who was entitled to administer upon his estate 
instead of a brother of deceased to whom the letters were duly granted, 
when she has shown no disposition to set up this right before the clerk 
having issued the letters and has apparently acquiesced in the appoint- 
ment of the clerk. Tyer v. Lumber Co., 188 N. C. 268, 124 S. E. 305. 

Art. 4. Pusitic ADMINISTRATOR 

§ 17. Appointment and term. 

There may be a public administrator in every county, appointed 
by the clerk of the superior court for the term of [four] years. 
CRev.;'s. 18; Code).s? 1389 :s1308-9 cr 1131975) cae oa) 

§ 20. When to obtain letters. 
In General.—The public administrator of a county has no right or in- 

terest in the estate of the deceased which would entitle him to adminis- 
ter, unless and until he has been appointed and qualified by the clerk 
upon the specific estate, C. S., 6, and after the period allowed for the 
relatives to qualify in the order specified by the statute, or some other 
person on their letter of renunciation. In re Neal, 182 N. C. 405, 109 S. 
FE. 70. 

Art. 6. COLLECTORS 

§ 24. Appointment of collectors. 

When, for any reason, a delay is necessarily produced in the ad- 
mission of a will to probate, or in granting letters testamentary, let- 
ters of administration, or letters of administration with the will an- 
nexed, the clerk may issue to some discreet person or persons, at his 

option, letters of collection, authorizing the collection and preserva- 
tion of the property of the decedent. [When, for any reason, a 
delay is necessary in the production of positive proof of the death 
of any one who may have disappeared under circumstances indicat- 
ing death of such person, any person interested in the estate of such 
person so disappearing as heir at law, prospective heir at law, a 
creditor, a next friend, or any other person or persons interested, 
either directly or indirectly, in the estate of such person so disap- 
pearing, may file with the clerk of the Superior Court of the county 
in which the person so disappearing last resided, or in case such per- 
son so disappearing was at the time of his disappearance a non- 
resident of the State of North Carolina, with the clerk of the Supe- 
rior Court of any county in which any property was or might have ° 
been located at the time of such disappearance, a petition for the ap- 
pointment of a collector of the estate of such person so disappearing, 
or the property of such person so disappearing, located within the 
county of the clerk to whom application is made, which petition shall 
set forth the facts and circumstances surrounding the disappearance 
of such person, and which petition shall be duly verified and sup- 
ported by affidavit of persons having knowledge of the circumstances 
under which such person so disappeared, and if from such petition 
and such affidavits it should appear to the clerk that the person so 
disappearing is probably dead, then it shall be the duty of the clerk 
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to so find and to issue to some discreet person or persons, at his op- 
tion, letters of collection authorizing the collection and the preserva- 
tion of the property of such person so disappearing.| (Rev., s. 22; 
Codes 1 383 cece PHor4635 Re Cp ch46)1599 1924 C) 43.) 

Executor May Be Appointed Collector.—Where a caveat to a will is 
duly filed and further proceedings stayed, it is discretionary with the 
clerk to appoint as collector for the preservation of the estate the one 
named in the paper-writing as executor, or some other to act as col- 
lector for that purpose. In re Little’s Will, 187 N. C. 177, 121 S. E. 453. 

Art. 7. APPOINTMENT AND REVOCATION 

§ 31. Letters revoked for disqualification or default, or 
on application of surviving widow or next of kin. 

Adjudication of Clerk Subject to Review.—The adjudication by the 
clerk of the unfitness of one named in a will as executor is subject to 
review by the Superior Court judge, and as to matters of law, in the 
Supreme Court on appeal. In re Will of Gulley, 186 N. C. 78, 118 S. 
E. 839. 

Refusal to Issue Letters—In In re Will of Gulley, 186 N. C. 78, 81, 
118 S. E. 839, the court said: “Under section C. S., 31, the clerk is given 
power to revoke letters testamentary, and for the same causes he would 
certainly have the right to refuse to issue letters testamentary.” 

Where one who has taken possession of the personalty and has 
peculiar knowledge of it, refused information to the widow and all 
others, and to be examined by the ‘clerk while passing upon his fitness, 
it is proper for the clerk to refuse to issue the letters of administration 
to him. In.re Will of Gulley, 186 N. C. 78, 118 S. E. 839. 
Where the clerk of the court has refused to issue letters of adminis- 

tration to the one named as executor in the will, and has exercised his 
discretion in appointing another—in this case the widow—the letters is- 
sued to the widow are effective. In re Will of Gulley, 186 N. C. 78, 118 
S. E. 839. 

Art. 8. Bonps 

§ 36. No bond in certain cases of executor with power 
to convey. 

Where a citizen or subject of a foreign county [or any other state 
of the United States], by will sufficient according to the laws of this 
state, and duly probated and recorded in the proper county, devises 
to his executor, with power to sell and convey, real property situated 
in this state in trust for a person named in the will, the power being 
vested in the executor as such trustee, the executor may execute the 
power without giving bond in this state. (1909, c. 901; 1925, c. 284.) 

§ 39 (a). Oath before notary; curative statute. 

In all'cases prior to January the first, one thousand nine hundred 
and twenty-two, in which any foreign executor qualified or attempted 
to qualify as such executor by taking and subscribing the oath or 
affirmation required by law, before a notary public of this or any 
other state or territory of the United States, instead of taking and 
subscribing said oath or affirmation before the clerk, and having in 
all other respects complied with the laws of North Carolina pre- 
scribed for and pertaining to the qualification and appointment of 
foreign executors, such qualification and the letters testamentary 
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issued in all such cases are hereby validated and made legal and 
binding. In all cases mentioned in this section, wherein such foreign 
executor has entered upon the discharge of the duties of such office 
and has performed any duty or exercised the powers and authority 
of such office regularly and according to law, except for the defect 
in the qualification and issuance of letters testamentary, then all such 
acts of any such foreign executor are validated and are declared to 
be legal and binding. This section shall not affect litigation pending 
February 10, 1925, nor disturb any vested rights. (1925, c. 19.) 

Art, 11. ASSETS 

§ 65 (a). Payment to clerk of sums not exceeding $300 
due and owing intestates. 

Where any person dies intestate and at the time of his or her death 
there is a sum of money owing to the said intestate not in excess of 
three hundred dollars, such sum may be paid into the hands of the 
clerk of the superior court, whose receipt for same shall be a full 
and complete release and discharge for such debt or debts, and the 
said clerk of the superior court is authorized and empowered to pay 
out such sum or sums in the following manner: First, for satisfac- 
tion of widow’s year’s allowance, after same has been assigned in 
accordance with law, if such be claimed; second, for payment of 
funeral expenses, and if there be any surplus the same to be disposed 
of as 1s now provided by law. This section shall apply to the coun- 
ties of Guilford, Cabarrus, Iredell, Moore, Anson, Watauga, Cum- 
berland, Johnston, Rutherford, Stanly, Davidson, Currituck, Yadkin, 
Alexander, Stokes, Clay, Greene, Wayne, Franklin, Macon, Beau- 
fort, Swain, Haywood, Caldwell, Burke, Gates, Rockingham, Gra- 
ham, Lee, Person, Catawba, Dare, Tyrrell, Perquimans, Transyl- 
vania, Duplin, Hyde, Pender, Alamance, Harnett, [Halifax and 
eae and Pasquotank, [Mecklenburg and Robeson]. (1924, 
re dads se.) 

ArT. 12. SALES OF PERSONAL PROPERTY 

§ 69. Clerk may order private sale in certain cases; ad- 
vance bids. 

Whenever the executor or administrator of any estate shall be of 
the opinion that the interests of said estate will be promoted and con- 
served by selling the personal property belonging to it at private sale: 
instead of selling same at public sale, such executor or administrator 
may, upon a duly verified application to the clerk of the Superior 
Court, obtain an order to sell, and may sell, such personal property 
at private sale for the best price that can be obtained, and shall re- 
port such sales to the clerk for confirmation; and upon satisfactory 
proof that said personal property has been sold for a fair and ade- 
quate price, such sale shall be confirmed by said clerk. 

The said sale or sales of personal property shall not be deemed 
closed under ten days from the filing of such report; and if in ten 
days from the filing of such report the sale price is increased by the 
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deposit of ten (10) per cent with the said clerk, the said clerk shall 
order a new sale thereof. The clerk may in his discretion, require 
the person making such advance bid to execute a good and sufficient 
bond in a sufficient amount to guarantee compliance with his said 
offer. If no advance bid is offered for the property and if no ex- 
ception is filed thereto within said period of ten (10) days, the same 
shall be confirmed. 

Where the estate consists in whole or in part of perishable prop- 
erty the executor or administrator may sell such perishable property 
at private sale without order or confirmation by the clerk of the 
Superior Court. (Rev., s. 64; 1893, c. 346; 1919, c. 66; 1925, c. 
267.) 

Editor’s Note.—The scope of this section has been somewhat enlarged 
by the Act of 1925. Prior to that Act the selling authority of the exe- 
cutor or administrator was limited to certain enumerated classes of 
property. The last two paragraphs of the section as it now reads were 
added by the Act. 

Section Permissive Not Mandatory.—In In re Brown, 185 N. C. 398, 
402, 117 S. E. 291, the court said: “It would seem that this statute was 
only permissive in character, and not mandatory upon the clerk or the 
judge having jurisdiction of the cause.” 
_ Discretion of Court or Judge.—The provisions of this section, allow- 
ing the personal representative in certain cases, upon application to the 
clerk and obtaining his order therefor, to expose certain personal prop- 
erty therein specified at private sale for the best obtainable price, and 
report the sale for confirmation, does not take away from the clerk, or 
judge on appeal, the sound discretionary powers of determining whether 
a public or private sale would best subserve the interest of the parties, 
or to authorize a private sale when in the discretion of the clerk or 
judge, as the case may be, it was to their best interest. In re Brown, 
185 N. C. 398, 117 S. E. 291. J 

Confirmation of Private Sale Denied—On appeal to the - Supreme 
Court from an order of the judge denying the petitioner’s prayer for the 
confirmation of a private sale, as administratrix of her husband’s estate, 
she had agreed to make to her two sons, under the objection of others 
of the heirs at law, the presumption is, nothing else appearing, that there 
was sufficient evidence before the judge to sustain his findings of fact 
upon which he had based his order; and in this case, held, there was evi- 
dence of record appearing from the verified pleadings and affidavits of 
respondent, sufficient to sustain his order that the property be adver- 
tised and sold at public outcry. In re Brown, 185 N. C. 398, 117 S. E. 
291. 

Art. 13. SALES oF REAL PROPERTY 

§ 80. Heirs and devisees necessary parties. 

No order to sell real estate shall be granted till the heirs or devi- 
sees of: the decedent have been made parties to the proceeding, by 
service of summons, either personally or by publication, as required 
by law: [Provided, that in any proceedings for the sale of land to 
make assets, when there are heirs of said decedent, or there may be 
heirs of said decedent whose names and residences are unknown, and 
it is desired to make all unknown heirs of said decedent parties to 
said proceedings, and the personal representative shall make such rep- 
resentation in his petition, then all unknown heirs of the said dece- 
dent shall be made party defendants in the same as the unknown 
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heirs of said decedent naming him, and as thus denominated and 
under this name all said unknown heirs shall be served with sum- 
mons by publication as now regularly provided by law for the serv- 
ice of summons by publication in the Superior Court, and upon such 
service being had, the court shall appoint some discreet person as 
guardian ad litem, for said unknown heirs, and summons shall issue 
to him as such. Said guardian ad litem shall file answer for said 
unknown heirs, and defend for them, and he may be paid such sum 
as the court may fix, to be paid as other costs out of the estate. Upon 
the filing of the answer by said guardian ad litem, all said unknown 
heirs shall be before the court for the purposes of the action to the 
same extent as if each had been served with summons by name, and 
any claim that they may make to said real estate so sold shall be 
transferred to the funds in the hands of the personal representative 
to the same extent as other distributees of said estate and no further. 
This proviso shall apply to actions now pending, and all the proceed- 
ings to sell land for assets heretofore had, where unknown heirs have 
been summoned by publication, are hereby validated.] (Rev., s. 74: 
Code, s. 1438, c. 113, s. 44; 1924, c. 3, s. 1.) 

§ 92 (c). Application of two preceding sections. 

Sections 92 (a) and 92 (b) shall apply only to sales of lands made 
under the circumstances narrated in those sections, occurring [prior 
to January: 1; 1925.19 (1923,-0.2/0" sy 31 1e 2a eet. 

Art. 15. Accounts AND ACCOUNTING 

§ 108. Gravestones authorized. 

It is lawful for executors and administrators to provide suitable 
gravestones to mark the graves of their testators or intestates, and 
to pay for the cost of erecting the same, and the cost thereof shall 
be paid as funeral expenses and credited as such in final accounts. 
The cost thereof shall be in the sound discretion of the executor or 
administrator, having due regard to the value of the estate and to the 
interests of creditors and needs of the widow and distributees of the 
estate. Where the executor or administrator desires to spend more 
than one hundred dollars for such purpose he shall file his petition 
before the clerk of the court, and such order as will be made by the 
court shall specify the amount to be expended for such purpose. 
(Rev., s. 102; 1905, c. 444; 1925, c. 4.) 

Editor’s Note.—The last clause of this section formerly provided that 
the order be approved by the resident judge of the district. This was 
omitted by the Act of 1925. ; 

ArT. 16. DistTRIBUTION 

§ 137. Order of distribution. 
When Beneficiaries Take Surplus as Personalty.—Where a testator 

directs that his real estate be sold and the proceeds first applied to the 
payment of his debts, and should any surplus remain, it should be 
divided among certain beneficiaries, such beneficiaries take the surplus 
as personalty under the doctrine of equitable conversion, subject to the 
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law of descent applicable to property of that character. McIver v. Mc- 
Kinney, 184 N. C. 393, 114 S. E. 399. 
Where a daughter takes the lands of her father, after the death of her 

mother, as a residuary legatee under his will, but as personalty under 
the equitable doctrine of conversion, and then dies intestate, without 
child or the representative of such child, leaving a husband surviving, 
the daughter acquires her mother’s interest, under the provisions of this 
section, and her husband, upon her death, is entitled to the estate as her 
personalty under the provisions of C. S., 7, subject to the rightful de- 
mands of cfeditors; and this section, as amended by Acts of 1921, ch. 54, 
relating to instances where a married woman dies intestate, leaving a 
husband and a child, or the representative of such child, has no appli- 
cation. McIver v. McKinney, 184 N. C. 393, 114 S. E. 399. 

Art. 17. SETTLEMENT 

§ 150. Representative must settle after two years. 
Settlement within Two Years Period. — While this section allows 

executors and administrators two years within which to settle the 
decedent’s estate, with an extension of time for good cause shown, 
this does not necessarily give them the two years in which to make set- 
tlement when the status of the estate would otherwise permit, and if 
the estate is so far advanced as to justify it, the executors and adminis- 
trators may be called on by the beneficiaries to account and pay over 
ee the two years period. Snow v. Boylston, 185 N. C. 321, 117 S. 

. 14. 

§ 156. When legacies may be paid in two years. 
See note to § 150. 

Art. 18. ACTIONS BY AND AGAINST REPRESENTATIVES 

§ 159. Action survives to and against representative. 
Action on Insurance Policy.—In Fox v. Volunteer State Life Ins. Co., 

185 N. C. 121, 123, 116 S. E. 266, the court said: ‘““The policy of insurance 
in this case was issued in favor of the executor or administrator, the ap- 
plication was signed by plaintiff’s intestate, and the plaintiff, as his ad- 
ministrator, was the proper party to bring the action.” 

§ 160. Death by wrongful act; recovery not assets; dy- 
ing declarations. 

See notes to § 3465 et seq. 
Purpose of Section.—This section has been held to create a new cause 

of action only in the sense that at common law an action for the wrong- 
ful death did not survive to the personal representatives of the deceased; 
and the purpose of the statute was to withdraw claims of this kind from 
the effect and operation of the maxim actio personalis moritur cum 
persona, and to continue, as the basis of the claim of his estate the 
wrongful injury to the person resulting in death. Mitchell v. Talley, 182 
INE C2683. 109757) Ee 882: 

Rule of Evidence Changed.—This is a general statute changing the 
rule of evidence, in which no one has a vested interest and which the 
law-making power can extend, alter or repeal at will. Williams v. Ran- 
dolph & Cumberland Ry. Co., 182 N. C. 267, 273, 108 S. E. 915. 

Writ of Attachment May Issue.—The history of legislation as to at- 
tachments culminating in C. S., 798 (4), shows a legislative intent to 
broaden the right of this writ to make the same well-nigh coextensive 
with any well-grounded demand for judgment in personam, and is suffi- 

N. C.—5 
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ciently comprehensive to include the action for “causing the death of 
another by wrongful act, neglect, or default of another.” Mitchell v. 
Talley, 182 N. C. 683, 109 S. E. 882. 

Injury to the Person.—A recovery for a wrongful death allowed by 
this section, depending upon the question of self-defense in case of will- 
ful injury, and on contributory negligence in case of “negligent act,” or 
upon settlement of the damages in his lifetime by the one injured, shows 
that it was in the contemplation of the statute that the “injury to the 
person” should continue after his death to be a constitutent part of the 
statutory action allowed to the personal representatives, ‘and comes 
within the provisions of C. S., 798 (4), affording the remedy by attach- 
ment for the injury to the person by negligent or wrongful act. Mitchell 
v. Talley, 182 N.C. 688,109 S:. E882: 

Provision Regarding Time a Condition—An action to recover dam- 
ages for a death caused by wrongful act did not lie at common law and 
exists in North Carolina by provision of this section, requiring that it be 
brought within one year, not as a statute of limitation, which must be 
pleaded, but as a condition annexed to the plaintiff's cause of action, and 
which he is required to prove at the trial to sustain his statutory right 
of recovery. Hatch v. Alamance R. Co., 183 N. C. 617, 112 S. E. 529. 
Same—Service Insufficient—Where, in an action to recover damages 

for a death caused by a wrongful act, under this section, the summons 
has been issued within a day or two from the termination of the year, 
annexed as a condition, and returnable thereafter, and according to the 
officer’s certificate thereon, uncontradicted, it was not returned at the 
term therein named, but at a later term of the court, with another sum- 
mons issued upon affidavit after the period required by the statute, en- 
dorsed “alias original,’ without further indication that it had been issued 
for an alias process or on order from the judge: It was held that such 
service is insufficient to meet the requirement that the action shall be 
commenced within a year from the date of the wrongful death. Hatch 
v; Alarnance R.” Cox 183 N.C 617.112) >. E520. 

In an action to recover damages for the death by wrongful act, re- 
quired by the statute to be brought within a year, by this section, the 
process officer failed to make a valid service upon an agent of defendant 
corporation, by not leaving a copy of the process, and after the return 
term served the first summons on the defendant’s president, and at the 
same time another process, marked by the clerk “alias original” sum- 
mons, without anything in the second summons to indicate its alleged 
relationship to the original: It was held that the service of the first 
summons being fatally defective, and the last not conforming to the law 
in respect to the issuance of alias summons so as to relate back to the 
original, the service upon the defendant’s president after the period fixed 
as a condition to the right of action, is fatally defective, and the plaintiff 
cannot recover. Hatch v. Alamance R. Co., 183 N. C. 617, 112 S. E. 529. 
When Appearance of Defendant Not Voluntary.—Where the original 

service on a corporation is fatally defective for failure of the process of- 
ficer to leave a copy of summons with defendant’s agent as required by 
the statute, and another summons has been properly served on the de- 
fendant’s president, but without preserving the continuity of the process, 
in an action to recover damages for a wrongful death under the pro- 
visions of this section: It was held that the appearance of the defend- 
ant to resist recovery upon the ground that the plaintiff had not brought 
his action within the year, is not a voluntary appearance, and will not 
amount to a waiver of service of process within that period, as to the 
first summons, the service of the second summons being valid, and it 
being permissible for the defendant to await the plaintiff's evidence upon 
his allegation that he had brought his action within the time required by 
the statute as a condition annexed to his right thereof. Hatch v. Ala- 
mance RCo) 183 No.C. 617211225 0529) 

Admission of Declaration—The last paragraph of this section is a 
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constitutional and valid change of the rules of evidence, and permits in 
evidence such declarations of the act of killing and circumstances im- 
mediately attendant on the act, which constitutes a part of the res gestae, 
and uttered when the declarant was in actual danger of death, and full 
apprehension thereof, and when the death accordingly ensued. ‘Tatham 
v. Andrews Mfg. Co., 180 N. C. 627, 105 S. E. 423. 

The amendment of 1919 to this section, enlarging the rule of the ad- 
missibility of evidence of dying declarations to instances of wrongful 
death, does not change any vested rights, and is applicable in cases where 
such death was caused before its passage. Williams v. Randolph & 
Cumberland Ry. Co., 182 N. C. 267, 108 S. E. 915. 

In case of the admission of dying declarations, as in criminal actions 
for homicide, the dying declarations of one whose wrongful death has 
been caused to be admissible upon the trial in an action to recover dam- 
ages for his wrongful death, must have been voluntarily made while the 
declarant was in extremis or under a sense of impending death, and 
confined to the act of killing and the attendant circumstances forming a 
part of the res gestae. Dellinger v. Elliott Building Co., 187 N. C. 845, 
123 S. E. 78 

Under the provisions of this section amended by the Legislature of 
1919, permitting dying declarations in actions to recover damages for a 
wrongful death, in like manner and under the same rules as such decla- 
rations in criminal actions for homicide, are admissible, the dying dec- 
larations of the deceased in an action, against railroad company to re- 
cover damages for his negligent killing while crossing the defendant’s 
tracks at a public crossing, that “I am going to die. I am broken all to 
pieces. I want you to see that they pay you for this. I did not see the 
train,’ are competent, when the attendant circumstances are fully in 
evidence, without question as to the death having been caused by the 
defendant’s train at the crossing. Williams v. Randolph & Cumberland 
Ry. Co., 182 N. C. 267, 108 S. E. 915. 

Under the evidence of this case a part of the dying declarations of 
the deceased that he was broken all to pieces, and he wanted the rail- 
road company to pay, was competent as expressing his conviction that 
he knew that death was rapidly approaching and had abandoned hope, 
and as being an integral part of the whole of his declaration. Williams 
v. Randolph & Cumberland Ry. Co., 182 N. C. 267, 108 S. E. 915. 

Action aganist Estate of One Causing Wrongful Death. — Where a 
person is alleged to have caused the death of another by his. 
wrongful act, neglect, or default, and suit has been brought against him 
and is pending at his death, within one year after the wrongful death 
caused by him, an action will lie against the executor and administrator 
of the deceased defendant poder the provisions of this section. Tonkins 
PECOoper m1 Si wi Cb (Op tesa So bynes 
‘Evidence of Negligence of Vice-Principal—In an action to recover 

for the wrongful death of plaintiff's intestate involving the question of 
the negligence of the defendant’s vice-principal, it is not required that 
the complaint allege that the vice-principal was absent at the time of 
the injury, for the plaintiff to introduce evidence of this fact, and that 
another was acting in this capacity in his absence. Dellinger v. Elliott 
Building: Co., 187 N.C. 845; 123° S. FE. 78. 

Suit by Personal Representative Only.—Under Lord Campbell's Act 
(C. S. this section) the suit must be brought by the personal repre- 
sentative, and cannot be prosecuted by the widow of the deceased. Craig 
Ue ouncrestsloumbereCo.,dSowNa C.9137, 0126 Ss Bo aie. 313. 

Basis of Damages.—In Cobia v. Railroad Co., 188 N. C. 487, 493, 123 
S. E. 18, the Court said:—“Under this section, giving a right of action 
for wrongful death, the damages are based upon the present worth of 
the net pecuniary value of the life of the deceased Gloxtoni7ey Ras opelr 5 
N. C. 477), while under the Federal Employers’ Liability Act the dam- 
ages recoverable are based upon the pecuniary loss sustained by the 
beneficiaries.” 



68 ApopTiION OF MINoRS (§ 185 

§ 162. Actions which do not survive. 
The right of action for partition of lands, survives the death of the 

plaintiff. White v. White, 189 N. C. 236, 126 S. E. 612. 

Art. 19. REPRESENTATIVE’S Powers, DuTIES AND LIABILITIES 

§ 176 (a). Power to renew obligation; no personal lia- 

bility. 

In all cases where a decedent is the maker or one of the makers, 
a surety or one of the sureties, an endorser or one of the endorsers 
of any note, bond or other obligation for the payment of money 
which is due or past due at the death of said decedent, or shall there- 

after become due prior to the settlement of the estate of said dece- 
dent, the administrator, executor or collector of said decedent’s es- 
tate is hereby authorized and empowered to execute as such admin- 
istrator, executor or collector a new note, bond or other obligation 
for the payment of money, in the same capacity as decedent was 
obligated for the same amount or less but not greater than the sum 
due on the original obligation which shall be in lieu of the original 
obligation of the decedent, whether made payable to the original 
holder or another, and is authorized and empowered to renew said 
note, bond or other obligation for the payment of money from time 
to time, and said note, bond or other obligation for the payment of 
money so executed by said administrator, executor or collector shall 
be binding upon the estate of said decedent to the same extent and 
in the same manner and with the same effect that the original note, 
bond or other obligation for the payment of money so executed by 
the decedent was binding upon his estate: Provided, the time for 
final payment of the note, bond or other obligation for the payment 
of money, or any renewal thereof by said administrator, executor 
or collector shall not extend beyond a period of two years from the 
qualification of the original administrator, executor or collector as 
such upon the estate of said decedent. The executor of any note, 
bond or other obligation for the payment of money mentioned in 
this section by the administrator, executor or collector of the dece- 
dent shall not be held or construed to be binding upon said adminis- 
trator, executor or collector personally. (1925, c. 86.) 

CHA HIER 2 

ADOPTION OF MINORS 

§ 185. Effect of order; child’s right of succession. 

Purpose.—The plain intent and language of this section and section 
278 is that a child so adopted, or legitimated, shall inherit his father’s 
real estate, and be entitled to the personal estate of his father “in the 
same manner as if it had been born in lawful wedlock.” Love v. Love, 
OMNI oninioret) Ge 101 Seba oes 

“Heirs Lawfully Begotten.”—Adopting an illegitimate child by ulter- 
ior remainderman does not fulfill the condition of a devise that he have 
“heirs lawfully begotten.” Love v. Love, 179 N. C. 115, 101 S. E. 562, 
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CHAPTER 4 

ATTORNEYS AT LAW 

ArT. 1. LICENSES AND QUALIFICATIONS OF ATTORNEYS 

§ 196. Conditions precedent to examination. 
Signatures to Certificate Required.—In re Dillingham’s, 188 N. C. 162 

165, 124 S. E. 130, the Court said:—“The statute pertinent (this section), 
provides, as stated, that the applicant shall file with the clerk a certificate 
ef good moral character, signed by two attorneys who practice in this 
Court. It will be noted that this is not by persons who are merely quali- 
fied, but attorneys who in fact practice before us, and we consider it not 
amiss to admonish our brethren of the bar that the signing of this certifi- 
cate is not a formal or perfunctory act, but should be given only from 
personal knowledge or after painstaking inquiry into the matter. By 
observing this requirement they can do much to aid the Court in pro- 
tecting our profession from unworthy members.” 

Art, 3. ARGUMENTS 

§ 203. Court’s control of argument. 
What Constitutes Breach of Rights of Accused.—The court told the 

jury, in a criminal case that it had intimated to counsel for defendant 
the instruction which he would give but that counsel not withstanding the 
intimation has seen fit to argue the case. This was a breach of the 
rights of the accused under this. section and § 4515. State v. Hardy (N. 
Cay WES. lie Tape 

CELA Pi 5 

BANKS 

Art. 2. CREATION 

§ 217 (n). Consolidation of banks, building and loan and 
insurance corporations. 

Banking corporations, with the approval of the Corporation Com- 
mission, and in conformity with such requirements and regulations 
as that body may prescribe, and building and loan and insurance cor- 
porations, with the approval of the Insurance Commissioner, and in 
conformity with such requirements and regulations as he may pre- 
scribe, may merge and consolidate under the provisions of this act. 
2 5c. 7a Si 2) 

Ar?t. 4. STOCKHOLDERS 

§ 219 (f). Impairment of capital; assessments, etc. 

The corporation commission shall notify every bank whose capital 
shall have become impaired from losses or any other cause, and the 
surplus and undivided profits of such bank are insufficient to make 
good such impairment, to make the impairment good within sixty 
‘days of such notice by an assessment upon the stockholders thereof, 
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and it shall be the duty of the officers and directors of the bank re- 
ceiving such notice to immediately call a special meeting of the stock- 
holders for the purpose of making an assessment upon its stock- 
holders sufficient to cover the impairment of the capital, payable in 
cash, at which meeting such assessment shall be made: Provided, 
that such bank may reduce its capital to the extent of the impair- 
ment, as provided in section 217 (j). If any stockholder of such 
bank neglects or refuses to pay such assessment as herein provided, 
it shall be the duty of the board of directors to cause a sufficient 
amount of the capital stock of such stockholder or stockholders to be 
sold at public auction, upon thirty days notice given by posting such 
notice of sale in the office of the bank and by publishing such notice 
in a newspaper in the place where the bank is located, and if none 
therein, a newspaper circulating in the county in which the bank is 
located, to make good the deficiency, and the balance, if any, 

shall be returned to the delinquent shareholder or shareholders. If 
any such bank shall fail to cause to be paid in such deficiency in its 
capital stock for three months after receiving such notice from the 
corporation commission, the corporation commission may forthwith 
take possession of the property and business of such bank until its 
affairs be finally liquidated as provided by law. A sale of stock, as 
provided in this section, shall effect an absolute cancellation of the 
outstanding certificate or certificates evidencing the stock so sold, 
and shall make the certificate null and void, and a new certificate 
shall be issued by the bank to the purchaser of such stock; [but in 
the event the stock of any stockholder be sold as hereinbefore pro- 
vided, and the said stock when sold fails to bring the amount of the 
assessment against said stockholder, then, and in such event, the said 
stockholder shall be personally liable for the difference between the 
amount of said assessment and the price brought by the sale of said 
stock.]). (Ex..Sessod 921) Choos St 1O25 cll) 

Meaning of “Payable in Cash.”—In Elon Banking, etc., Co. v. Burke, 
189 N. C. 69, 126 S. E. 163, 164, the Court said:—‘tWe are not inadvert- 
ent to the expression in the amendment (this section) that the assess- 
ment is ‘payable in cash, but to our minds that merely: means that the 
amount is presently due, and its payment may be presentiy enforced, but 
only by the methods the statute specifies, to wit, a sale of the stock.” 

Analogy to National Banking Act.—In Elon Banking, etc., Co. v. Burke, 
189 N. C. 69, 126 S. E. 163, 164, the Court said:—‘A perusal of the amend- 
ment (this section) will disclose that, in so far as same confers upon the bank 
the power to make the assessment, its provisions are substantially similar 
to that provided in the National Banking Act, 6 Federal Statutes Anno- 
tated, § 5205 ( U. S. Comp. St. § 9767), designed principally for the 
strengthening of banks whose capital has become impaired, and the fed- 
eral cases construing the latter act are to the effect that no personal lia- 
bility is contemplated or provided for. The decisions proceed upon the 
principle very generally accepted that, where a statute creates a new 
right or liability, and provides a special remedy for its enforcement, such 
remedy is to tbe regarded as exclusive, and actions or proceedings ordi- 
narily available may not be resorted to.” 

Personal Action Not Allowed.—In Elon Banking, etc., Co. v. Burke, 
189 N. C. 69, 126 S. E. 163, 164, the Court said:—‘‘A bank acting under 
its provisions (this section) may only proceed by sale of the stock, and 
that a personal action to enforce collection is not allowed.” 
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Art. 5. Powrrs AND DUTIES 

§ 220 (a). General powers. 
In addition to the powers conferred by law upon private corpora- 

tions, banks shall have the power: 

1. To exercise by its board of directors, or duly authorized officers 
and agents, subject to law, all such powers as shall be necessary to 
carry on the business of banking, by discounting and negotiating 
promissory notes, drafts, bills of exchange, and other evidences of 
indebtedness, by receiving deposits, by buying and selling exchange, 
coin, and bullion, by loaning money on personal security or real and 
personal property. Such corporations at the time of making loans 
or discounts may take and receive interest or discounts in advance. 

2. To adopt regulations for the government of the corporation 
not inconsistent with the Constitution and laws of this state. 

3. To purchase, hold, and convey real estate for the following 
purposes: 

(a) Such as shall be necessary for the convenient transaction of 
its business, including furniture and fixtures, with its banking offices 
and other apartments to rent as a source of income, which invest- 
ment shall not exceed fifty per cent of its paid-in capital stock and 
permanent surplus: Provided, that this provision shall not apply 
to any such investment made before the ninth day of March, one 
thousand nine hundred and twenty-one. [Provided further, that the 
Corporation Commission may in its discretion authorize the continu- 
ance of investments made prior to the first day of February, one 
thousand nine hundred and twenty-five, of the character described in 
paragraph (a), subsection three, of section twenty-six of the Pub- 
lic Laws of one thousand nine hundred and twenty-one. | 

(b) Such as is mortgaged to it in good faith by way of security 
for loans made or moneys due to such banks. 

(c) Such as has been purchased at sales upon foreclosures of 
mortgages and deeds of trust held or owned by it, or on judgments 
or decrees obtained and rendered for debts due to it, or in settle- 
ments affecting security of such debts. All real property referred 
to in this subsection shall be sold by such bank within one year after 
it is acquired, unless, upon application by the board of directors, the 
corporation commission extends the time within which such sale shall 
be made. Any and all powers and privileges heretofore granted and 
given to any person, firm, or corporation doing a banking business in 
connection with a fiduciary and insurance business, or the right to 
deal to any extent in real estate, inconsistent with this chapter, are 
hereby repealed: . (1921, ¢ 4;.5.°26;.1923,.¢) 148, 5.5: 1924, c. 67: 
Boe C2794) 

§ 220 (d). Loans, limitations of. 

The total direct and indirect liabilities of any person, firm or cor- 
poration, other than municipal corporations, for money borrowed, in- 
cluding in the liabilities of a firm the liabilities of the several mem- 
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bers thereof, shall at no time exceed [twenty per cent] of the capital 
stock and permanent surplus of any bank having a paid-in capital of 
two hundred and fifty thousand dollars or less [provided that upon 
the approval of two-thirds of the directors of such bank any loan 
may be increased to twenty-five per cent of the capital and surplus] ; 
not more than twenty per cent of the capital and permanent surplus 
of any bank having a paid-in capital of more than two hundred and 
fifty thousand dollars, but not more than five hundred thousand dol- 
lars; not more than fifteen per cent of the capital and permanent 
surplus of any bank having a paid-in capital of more than five hun- 
dred thousand dollars, but not more than seven hundred and fifty 
thousand dollars; and not more than ten per cent of the capital and 
permanent surplus of any bank having a paid-in capital of more than 
seven hundred and fifty thousand dollars: Provided, however, that 
the discount of bills of exchange drawn in good faith against actu- 
ally-existing values, the discount of [solvent] trade acceptances or 
other [solvent] commercial or business paper actually owned by the 
person, firm, or corporation negotiating the same, and the purchase of 
any notes secured by not less than a like face amount of bonds of the 
United States or state of North Carolina, or certificates of indebted- 
ness of the United States, shall not be considered as money borrowed 
within the meaning of this section: Provided further, that the lim- 
itations upon loans herein imposed shall not apply to existing loans 
or extensions and renewals thereof, except as same may be made to 
apply by general or special regulations of the corporation commis- 
sion. “(1921 304, 6) 2951925 (C148 S20 loca a Lees ad 

§ 220 (n). Checks sent direct to bank on which drawn. 
Sending Check to Federal Reserve Bank. — Under this section the 

sending of a cashier’s check to the proper Federal Reserve bank is “due 
diligence” in collecting the same, as would be sending it directly to the 
drawee bank. Fed. Land Bank v. Barrow, 189 N. C. 303, 127 S. E. 3. 

§ 220 (w). Boards of directors, banks controlled by. 
The corporate powers, business, and property of banks doing busi- 

ness under this chapter shall be exercised, conducted, and controlled 
by its board of directors, which shall meet at least quarterly. Such 
board shall consist of not less than five directors, to be chosen by 
the stockholders, and shall hold office for one year, and until their 
successors are elected and qualified. [The annual meeting of stock- 
holders for the election of directors shall be held during the month 
of January for each year.] (1921, c. 4, s. 48; 1925, c. 107.) 

§ 220 (z). Fees on remittances covering checks. 
Conflict with Federal Statute—In Farmers, etc., Bank v. Federal Re- 

serve Bank, 183 N. C. 546, 112'S. E. 252, the Court said:—“The statute 
of North Carolina, Laws 1921, ch. 20 (this section), was intended. for the 
benefit of the State banks in this State, by authorizing them to continue 
to charge exchange for remitting by draft or otherwise for checks sent to 
them through the mails, but that policy, however desirable for such 
banks, is clearly in conflict with the valid constitutional provision of the 
Federal statute (U. S. Comp. § 9796). No act of this State can authorize 
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the drawee bank to pay less than the face amount of the check drawn 
upon it by its depositor or to remit its check in payment or pay it other- 
wise than in legal tender money. Nor can it require that the Federal Re- 
serve Bank shall pay a fee, or that the bank here may remit less than the 
face value of the check when the Federal statute forbids such charge. It 
is true that the Federal Reserve Bank, as holder of the® check, has no 
contract rights with the drawee bank until the check is presented, but as 
holder it can require payment of the face amount of the check in legal 
tender, and under the act of Congress it cannot pay a deduction from that 
face value by accepting a remittance to the Reserve Bank of a lesser 
amount. The Reserve Bank always incloses with the check sent to the 
payee bank a stamped and addressed envelope for the check to be remit- 
ted in payment, which must be for the face amount of the check sent. The 
Federal statute, being a regulation of the Federal corporation !by Con- 
gress, the act of this State authorizing the paying bank here to exact ex- 
change is in direct conflict with the duty imposed upon the Federal Reserve 
Bank by the act of Congress and the Reserve Bank is restricted by its 
duty to observe the provision of the Federal act and refuse to receive a 
check for less than the face amount of the check sent by it for collection. It 
is true it cannot enforce payment of the face amount except by personal 
presentation of the check at the counter of the paying bank, but it has a 
right to refuse a check sent to it by the paying bank for less than the full 
face amount, and to protest the check it has sent here for collection for 
nonpayment. The matter then becomes one between the drawer of the 
check and the paying bank who refuses to pay it. The U. S. Constitution, 
Art. VI, (sec. 2), provides that the Constitution of the United States, 
and the laws made in pursuance thereof, “shall be the supreme law of 
the land; and the judges in every State shall be bound thereby, anything 
in the Constitution or laws of any state to the contrary notwithstanding.” 
In the matter before us the act of Congress which provides that no ex- 
change shall be allowed /by the Reserve Bank for remitting for the col- 
lection of any check by any bank is in direct conflict with the statute of 
this State authorizing the paying bank to remit a lesser amount than the 
face amount of any check paid by it if presented by the Federal Reserve 
Bank. In this conflict of authority the Federal law is supreme. 

§ 220 (aa). Checks payable in exchange. 
Payment Only in Exchange.—Under this section the Federal Reserve 

Bank cannot demand payment in any other medium than exchange. Fed. 
andes Bankez.) Barrow. 189eN. CAs0s.6127.Sin Bw 3 

Insolvent Bank Draft No Payment.—In spite of this section, where a 
bank purports to pay a check by draft, which is in fact never paid on 
account of the insolvency of the bank, this will not constitute payment 
of the check. Graham v. Proctorville Warehouse, 189 N. C. 533, 127 S. 
E 540. 

ArT. 6. OFFICERS AND DIRECTORS 

§ 221 (n). Officers and employees may borrow, when. 

No officer or employee of a bank, nor a firm or partnership of 
which such officer or employee is a member, nor a corporation in 
which such officer or employee owns a controlling interest, shall bor- 
row any amount whatever from the bank of which he is an officer or 
employee, except upon good collateral or other ample security or 
endorsement; and no such loan shall be made until the same has 
been ‘approved by a majority of the board of directors and a resolu- 
tion, duly entered upon the minutes of the board of directors and 
signed by them, showing the amount of the loan, the directors ap- 
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proving the same and a brief description of the security upon which 
said loan is made; and a certified copy of such resolution shall be 
attached to the instrument evidencing the indebtedness. (1921, c. 4, 
Br Ome OZone. 119.) 

Editor’s Note.—The scope of this section was broadened by the Act of 
1925. The prohibition was extended to employees as well as officers. 
The provision as to partnerships and corporations in which officers 
or employees are interested is new. The provisions at the end of the sec- 
tion requiring entry of the resolution of the directors on the minutes and 
a certified copy thereof attached to the instrument is also new. It is to be 
noted that the provision for authorization of such loan by a committee of 
directors is omitted. 

Art. 8. BANK EXAMINERS 

§ 223 (a). Appointment by corporation commission. 
Power to Supervise Banks.—Among other powers conferred by stat- 

ute, the Corporation Commission may, without taking possession of the 
business and property of a State bank, upon its appearing to the com- 
mission to be in imminent danger of insolvency, direct upon what condi- 
tions its officers may continue in its management and control, and thus, 
upon the bank’s complying therewith, avoid losses to depositors, cred- 
itors, and stockholders, necessarily incident to the closing of its doors. 
Taylor v. Everett, 188 N. C. 247, 124 S. E. 316. 

Liability of Stockholders under Agreement to Restore Capital— 
Where, upon the examination of a State bank by the chief examiner of 
the Corporation Comnnission, it appears that its continued management 
by its officers would result in loss to its creditors, depositors, or stock- 
holders, unless upon compliance with certain conditions, and the direc- 
tors, also stockholders therein, have passed a resolution and have sepa- 
rately and individually agreed to restore the impairment of its capital 
stock, as directed by the bank examiner, according to their several hold- 
ings ‘of shares of stock therein, the members thus assenting, become 
liable to the bank under the terms of their agreement, as the beneficiaries 
of the agreement, jointly and severally, to the extent they have assumed 
the liability; and where some of them have paid the liability of others un- 
der this agreement, each one of them may maintain his action against 
each of the defaulting members (C. S., 446), and such is not a mis- 
joinder of parties prohibited by statute. Taylor v. Everett, 188 N. C. 
247, 124 S. E. 316. 

Same—Liability of Directors. — The agreement of the directors to 
make good the impairment of the capital stock of a State bank as a con- 
dition precedent to the management of its business by its own officers, 
and at the instance of the State Bank Examiner, acting according to the 
power conferred by the statute upon the Corporation Commission, ren- 
ders such directors, as stockholders, liable to the extent of the obliga- 
tions they have thus assumed, this liability being independent of, and not 
contemplated by, the statute creating an additional liability to the amount 
of stock held by them in the ‘banking corporation. Taylor v. Everett, 
USSmN Cwet7 wll4 eS) Heo G! 

An agreement of the board of directors of a State bank, both by reso- 
lution and individually, to comply with the order of the State Bank Ex- 
aminer in making good an impairment of the capital stock of the bank 
and putting the bank in a safe condition for the continuance of its busi- 
ness, may be enforced by the bank, or in subrogation to its rights by 
those of the directors who have paid the obligations of others who have 
failed in the performance of their individual agreement, the contract thus 
made being for the benefit of them all. Taylor Uv. Everett, 188 N. C. 247, 
124 S. E. 316. 
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Art. 9. PENALTIES 

§ 224 (c). Bank, unauthorized use of the word. 

Section 4401 Not in Conflict. — C. S., 4401, making it a criminal of- 
fense for the cashier or certain other officers, agents and employees of a 
bank to ibe guilty of malfeasance in the respects therein enumerated, 
making the intent necessary for a conviction, is not in conflict with this 
section. "State vw. Switzer, 187’ N.C: 88) 121 SE, 143. 
Same—Conviction of Depositor.—In order to convict a depositor at 

a bank who has abstracted funds from the bank in collusion with its 
cashier, it is not required that he himself was an officer of the bank or 
that he was present at the time the money was feloniously “abstracted,” 
under the provisions of C. S., 4401; and he may be convicted thereunder 
when the bill of the indictment substantially follows the language of the 
statute and the evidence is sufficient to sustain the charge therein. This 
is not applicable to the provisions of this section. State vw. Switzer, 187 
INF GS8, 101 Slee 43: 

§ 224 (g). Insolvent banks, receiving deposits in. 

The word “insolvent,” in the statute making it a felony of an officer 
of the bank, etc., to receive deposits therein with knowledge of its insol- 
vency, means when the bank cannot meet its depositary liabilities in due 
course, and does not require that the condition of the bank should at the 
time be such as to enable it at any given time to pay all of its depositors 
in full at the same time on demand. State v. Hightower, 187 N. C. 300, 
T2deoe Bey61G: 

Defense Permitted Bank Officer.—In an action to convict under this 
section, an officer of a bank for receiving, etc., deposits therein at a time 
he knew of its insolvency, the question as to his knowledge is ordinarily 
to be determined with reference to a variety of facts and circumstances, 
and in defense it is permitted him to go into an investigation of the as- 
sets and property of the bank at the date of the deposits, and their value 
at that time or thereafter, when bearing upon their worth at the time they 
were charged to have been unlawfully received. State v. Hightower, 187 
IN|, (es S00, ail Sie ide Gailey 
What State Must Prove. — In order for a conviction under the pro- 

visions of this section the State must prove beyond a reasonable doubt 
the actual receipt of the deposits by defendant officer of the bank at 
the time when the bank was insolvent to his own knowledge, or that 
such officer permitted an employee of the bank to receive the deposits 
with knowledge of these facts. State v. Hightower, 187 N. C. 300, 121 
S. E. 616. 
Testimony of Bank Examiner.—In an action under this section to con- 

vict an officer of a bank for receiving or permitting an employee to re- 
ceive deposits at a time he knew of the insolvency of a State bank, the 
testimony of the State Bank Examiner is to be received as that of an ex- 
pert upon the question of the bank’s insolvency. State v. Hightower, 187 
INO C0021) o.0 61.6. 

Same—Net Conclusive.—Where the defendant is tried as an officer of 
a bank for unlawfully receiving deposits of the bank, or permitting them 
to be received, in violation of this section, and the State Bank Examiner 
and another expert have been permitted to give their testimony as to its 
insolvency at the time upon their investigation, without stating the basis 
of their opinions thereon, it may not be decided as a matter of law, upon 
conflicting evidence, that the defendant must have known of the insol- 
vent condition testified to by the experts. State vw. Hightower, 187 N. 
ee s00 121 o5/ Ee 616: 



76 BANKS (§ 225(f) 

Arvt. 10. INDUSTRIAL BANKS 

§ 225 (f). Powers. 

In addition to the general powers conferred upon corporations 
[by section 1126 of the Consolidated Statutes], every industrial 
bank shall have the following powers : 

1. To loan money on real or personal security and reserve lawful 
interest in advance upon such loans, and to discount or purchase 
notes, bills of exchange, acceptances or other choses in action. 

2. To sell or offer for sale its secured or unsecured evidences or 
certificates of indebtedness, or investment, and to receive from in- 
vestors therein or purchasers thereof payments therefor in install- 
ments or otherwise, with or without an allowance of interest upon 
such payments, whether such evidence or certificates of indebted- 
ness or of investment be hypothecated for a loan or not, and to enter 
into contracts in the nature of a pledge or otherwise with such in- 
vestors or purchasers with regard to such evidences or certificates of 
indebtedness, or of investment; and no such transaction shall in any 
way be construed to affect the rate of interest on such loans. 

3. To charge for a loan made pursuant to this section one dollar 
for each fifty dollars or a fraction thereof loaned, up to and includ- 
ing loans of two hundred and fifty dollars, and for loans in excess of 
two hundred and fifty dollars, one dollar for each two hundred and 
fifty dollars excess or fraction thereof, to cover expenses, including 
any examination or investigation of the character and circumstances 
of the borrower, comaker, or surety. An additional fee of five dol- 
lars may be charged on such loans where same are secured by mort- 
gage on real estate. No charge shall be collected unless a loan shall 
have been made. 

4. To establish branch offices or places of business within the 
county in which its principal office is located, and elsewhere in the 
state, after having first obtained the written approval of the corpora- 
tion commission, which approval may be.given or withheld by the 
corporation commission in its discretion: Provided, that the cor- 
poration commission shall not authorize the establishment of any 
branch the paid-in capital of whose parent bank is not sufficient in 
amount to provide for the capital of at least twenty-five thousand 
dollars ($25,000.00) for the parent bank and at least twenty-five 
thousand dollars ($25,000.00) for each branch which it is proposed 
to be established in cities or towns of fifteen thousand population or 
less; nor less than fifty thousand dollars ($50,000.00) in cities or 
towns whose population exceeds fifteen thousand but does not ex- 
ceed twenty-five thousand; nor less than one hundred thousand dol- 
lars ($100,000.00) in towns whose population exceeds twenty-five 
thousand. (1923. e) 225,816; 1925, c61900 5 Slay 

_ Editor’s Note. — By the Act 1925, the words in brackets in this sec- 
tion were substituted for the words “formed under the chapter on corpo- 
rations.” : 
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§ 225 (m). Sections of general law applicable. 

pecttons ci7a( by siys(hy [220° (Cc) 5 222e(b) 222d) 222 (e), 
222 (g), 223 (a)-223 (g), 224 (a), relating to the supervision and 
examination of commercial banks, shall be construed to be applicable 
to industrial banks, in so far as they are not inconsistent with the 
provisions of: this article, (1923, c. 225; 5.13; 1925,-c; 199, s. 2.) 

§ 225 (0). Stockholders, individual liability of. 

The stockholders of every industrial bank organized under the 
laws of North Carolina, whether under the general law or by spe- 
cial act, shall be individually responsible, equally and ratably, and 
not one for another, for all contracts, debts, and engagements of such 
corporation, to the extent of the amount of their stocks therein at 
par value thereof, in addition to the amount invested in such shares. 
The term stockholders, when used in this act, shall apply not only to 
such persons as appear by the books of the corporation to be stock- 
holders, but also to every owner of stock, legal or equitable, al- 
though the same may be on such books in the name of another per- 
son, but shall not apply to a person who may hold the stock as col- 
lateral for the payment of a debt. (1925, c. 121, s. 1.) 

§ 225 (p). Executors, trustees, etc., not personally lia- 
ble. 

Persons holding stock as executors, administrators, guardians, or 
trustees shall not personally be subject to any liabilities as stock- 
holders, but the estate and funds in their hands shall be liable in like 
manner and to the same extent as the testator, intestate, ward, or 

person interested in such trust fund would be if living and competent 
to hold stock in his own name. (1925, c. 121, s. 2.) 

§ 225 (q). Transferrer, not liable, when. 

No person who has, in good faith and without intent to evade his 
liability as a stockholder, transferred his stock on the books of the 
corporation to any person of full age, previous to any default in the 
payment of any debt or liability of the corporation, shall be subject 
to any personal liability on account of the nonpayment of such debt 
or liability of the corporation, but the transferee of any stock so 
transferred previous to any default shall be liable for any such debt 
or liability of the corporation to the extent of such stock, in the same 
manner .as if he had been such owner at the time the corporation 
contracted such debt or liability: Provided, that no transfer of the 
shares of stock of an insolvent State bank, made within sixty days 
prior to its suspension, shall operate to release or discharge the as- 
signor thereof, but shall be prima facie evidence that such stock- 
holder assigned the same with knowledge of the insolvency of such 
bank’ and with an intent to evade the liability thereon. (1925, c. 
Pees.) 
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§ 225 (r). Stock sold if subscription unpaid. 

Whenever any stockholder, or his assignee, fails to pay any in- 
stallment on the stock, when the same is required by law to be paid, 
the directors of the bank shall sell the stock of such delinquent 
stockholder at public or private sale, as they may deem best, having 
first given the delinquent stockholder twenty days notice, person- 
ally or by mail, at his last known address. If no party can be found 
who will pay for such stock the amount due thereon to the bank with 
any additional indebtedness of such stockholder to the bank, the 
amount previously paid shall be forfeited to the bank, and such stock 
shall be sold, as the directors may order, within thirty days of the 
time of such forfeiture, and if not sold, it shall be canceled and de- 
ducted from the capital stock of the bank. (1925, c. 121, s. 4.) 

CHAP LEREG 

BASTARDY 

§ 267. Woman declaring father; issue of paternity; ap- 
peal. 

Promise of Father to Support Child.—Where the mother of a ‘bastard 
child has refrained from enforcing maintenance thereof under this section, 
this will constitute consideration to support an action on a promise of 
the father to support and educate it. Thayer v. Thayer, 189 N. C, 502, 
Peete, ONS. 

§ 273. Allowance and bond. 
Constitutionality. — Proceedings in bastardy for an allowance to be 

made to the woman are civil and not criminal, for the enforcement of 
police regulations, and this section as amended in 1921, raising the juris- 
diction of the justice of the peace to an amount not exceeding two hun- 
dred dollars, is not contrary to the provisions of our Constitution, Art. 
TV; sec! 27. Richardson wa Heertons 186) Ny C1291) 11958487. See 
note of this case under Const. Art. IV, § 27. 

§ 278. Effects of legitimation. 
The plain intent and language of section 185 and this section is that a 

child so adopted, or legitimated, shall inherit his father’s real estate, and 
be entitled to the personal estate of his father “in the same manner as if 
it had been born in lawful wedlock.” Love v. Love, 179 N. C. 115, 116, 
1018S.)E. 562; 

“The word ‘only’ as used in this statute qualifies the words ‘inherit , 
from the father,’ and not the words ‘real estate,’ thereby limiting the 
right of inheritance to the properties of the adopting father, and this 
is emphasized by the fact that the remaining part of the sentence pro- 
vides that the adopted child is also entitled to the personal estate of his 
fathersee LOves?-. Ove. 179. Nem fod 1:7 Odean Ea 6 2c 

§ 279. Legitimation by subsequent marriage. 
How Shown. — Where one claims lands of his father by descent by 

reason of the subsequent marriage of his parents, the child so born is 
recognized as legitimate for the purpose of inheriting, and this may be 
shown by evidence of the declarations of the parents, or by family tra- 

= 
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ditions ante litem motam, this being an exception to the rule excluding 
hearsay evidence. Bowman v. Howard, 182 N. C. 662, 110 S. E. 98. 
Who May Contest Constitutionality—Only those who would inherit, 

or have a vested right in the lands, may contest the constitutionality of 
this section, providing that a child born out of wedlock may inherit 
from her father who thereafter married the mother of the bastard. Bow- 
Manes LlowardslSomNeuG. 662.01 10no.) Halo: 

“Reputed Father.”—In Bowman v. Howard, 182 N. C. 662, 666, 110 S. 
E. 98, the Court said:—‘‘‘No contention as to the statute was made ‘by 
the defendant except as to the construction of the words “reputed father,” 
which the defendant contended should be construed to mean “actual 
father.”’ The exception is not meritorious. The word ‘reputed’ means 
considered, or generally supposed, or accepted by general or public opin- 
ion.” 

In Bowman v. Howard, 182 N. C. 662, 666, 110 S. E. 98, it was 
said:—“In McBride v. Sullivan, 155 Ala. 174, Simpson, J., says:. ‘The 
use of the word “reputed’’ was intended merely to dispense with abso- 
lute proof of paternity, so that, if the child is “regarded,” ‘deemed,” 
“considered,” or “held in thought” by the parents themselves as their 
child, either before or after marriage, it is legitimate.’”’ 

CHAPTER 7 
BILLS OF LADING 

Art. 3. OBLIGATIONS AND RIGHTS OF CARRIERS UPON BILLS 
OF LADING 

§ 290. Obligation of carrier to deliver. 
See note to § 313. 

Art. 4. NEGOTIATION AND TRANSFER OF BILLS 

§ 313. Rights of person to whom a bill has been nego- 
tiated. 

In General.—The person to be notified on shipment to order of con- 
signor has, under our statute, this section, title for the purpose of a 
suit to recover damages and the statutory penalty, as fully as if the 
carrier had contracted with him direct, upon the presentation of the 
bill of lading properly endorsed and his tender thereof in good faith 
to the carrier, the statute being remedial of the common law that there 
was no contractual relation between him and the carrier that would 
permit recovery for causes accruing*!before he had paid the draft, and 
had the bill of lading assigned to him. Watts v. Norfolk Southern R. 
COemisa Nor Cled2y TIONS E582. 

CHAPTER 8 

BONDS 

Art. 3. MortcacE In Lieu oF Bonps 

§ 346. Mortgage in lieu of bond required to be given. 
Failure to Record.—The mortgage or deed in trust permitted by this 

section, to be given in lieu of an official bond, is, as to proper registra- 
tion, to be regarded as a mortgage, or deed in trust, and accordingly 
registered as the law requires, construing the statute strictly, as re- 
quired; and its entry upon the records in the clerk’s office as a bond, 
alone without recording it in its proper place as a mortgage, is insuffi- 
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cient to give notice to, or priority of lien, over a deed of a subsequent 

purchaser of the land. Hooper v. Tallassee Power Co., 180 N. Gareors 

105 (S.) Bo 327. 

§ 348. Cancellation of mortgage in such proceedings. 

Any mortgage given by any person in lieu of bond as adminis- 

trator, executor, guardian, collector, receiver or as an officer required 

to give an official bond, or as agent or surety of such person or offi- 
cer, or in lieu of bond or undertaking or recognizance for his ap- 
pearance at any court in any criminal proceeding, or for the security 
of any cost or fine in a criminal action which has been registered, 
when such party as administrator, executor, guardian, collector, or 
receiver has filed his final account and when the time required by 
statute for the bond given by any administrator, executor, guardian, 
collector, or receiver to remain in force for the purpose of action 
thereon has expired, or when the officer required to give an official 
bond has fully complied with the conditions of such bond and the 
time within which suit is allowed by law to be brought thereon has 
expired, or when the person giving such mortgage in lieu of bond 
has made his appearance at the court to which he was bound and 
did not depart the court without leave, or paid the cost or fine re- 
quired, may be canceled or discharged by the clerk of the Superior 
Court of the county where such action was pending or where the 
mortgage in lieu of bond is recorded by entry of ‘satisfaction’ upon 
the margin of the record where such mortgage is recorded in the 
presence of the register of deeds, or his deputy, who shall subscribe 
his name as a witness thereto, and such cancellation shall have the 
effect to discharge and release all the right, title and interest of the 
State of North Carolina in and to the property described in such 
mortgage.) ~GRev.,9267;7 1905; crrl0G;,1921 7 co 120 ise. ares 25. 
C2525) s.0l 

Editor’s Note.—The Act of 1925 aside from contributing to this section 
the seventh to the fourteenth lines, omitted the last phrase of the section 
providing for validation of the acts of the superior court clerks in cancel- 
ling and satisfying mortgages, etc. It is now found in section 348(a). 

§ 348 (a). Validating statute. 

All acts heretofore done by the several Superior Court clerks, can- 
celing or satisfying any mortgage, or other instruments, herein men- 
tioned and specified are hereby validated: Provided, this provision 
shall not affect vested rights nor litigation pending March first, one” 
thousand nine hundred and twenty-five. (1925, c. 252, s. 2.) 

Art. 4. Actions on Bonps 

§ 354. On official bonds injured party sues in name of 
state; successive suits. 

Liability of Surety Cumulative. — Where the surety has renewed 
the bond of a clerk of the court upon his election to that office a sec- 
ond time, acknowledged its liability and received premiums thereon, its 
liability is cumulative for all defalcations thereunder, whether for the 



§ 361) BouNDARIES 81 

second term its principal was continuing to act de facto or de jure. 
State v. Martin, 186 N. C.. 127, 118 S. E. 914. 
Under the facts of the case under consideration it was held error for 

the trial judge to exclude liability of the surety upon the defendant’s 
second bond, the statute giving the plaintiff the right to sue from time 
te time until the full penalty incurred under both of the bonds is re- 
covered, limited solely by the amount of the bonds, etc., when incurred 
thereunder, though the incumbent may have held only under color of 
his office; and a judgment denying liability upon the ground that the 
incumbent was ‘a hold-over’ from his preceding term, is reversible 
etrom otate: v. Martin. 186 N.C. 127, 118 .S. EB. 914. 

§ 357. Officer unlawfully detaining money liable for dam- 
ages. 

Liability of Surety.—While, as against the principal on the bond. of 
a clerk of the Superior Court, interest under our statute at the rate of 
12 per cent is collectible from the time of defalcation, the amount of the 
penalty on his bond determines the liability of the surety thereon. 
DittemomeNVlattineel SSN. 1. ted S5.09B,. 651. 

Art. 5. BoNnp-Issurnc Districts INCORPORATED 

§ 360. Various districts issuing bonds incorporated. 

In General.—Under our statutes, in general terms, relating to spe- 
cial school districts, apparently all of them within the State are incor- 
porated and given powers and duties in reference to the issue and pay- 
ment of bonds for school purposes, by the board of trustees, when ap- 
proved by the voters of the particular district upon an election duly 
held for the purpose; the term name called, this section; Laws 1921, chs 
244 and 133: and where two special school districts having equal rate of 
taxation, have been consolidated under the provisions of C. §S., 5469 et 
seq.; Laws 1921, ch. 179, sec. 1; such district so consolidated miay is- 
sue valid bonds for the purpose stated, when it has complied with the 
appropriated statutes. Paschal v. Johnson, 183 N. C. 129, 110 §. E. 841. 

CHAPTER 9 

BOUNDARIES 

§ 361. Special proceedings to establish. 

No Estoappel by Judgment of Clerk—The clerk of the Superior 
- Court, under Ch. 9, C. S., controlling proceedings to determine a divid- 
ing line, has no jurisdiction as to title or character of the possession 
of the claimants on either side of the dividing line of lands authorized 
to be ascertained or determined by him under the provisions of this section, 
the occupancy alone being sufficient to confer jurisdiction, under this 
section; and where the clerk has acted within his jurisdiction in such 
proceedings, his judgment may not estop a party in a separate action 
to show the character or extent of his possession, or to establish an 
easement by adverse possession in the lands occupied by the other. 
Wash’ v. Shute; 182 N.C. 528,.109 *S. EB. 353. 

N. C—6 



82 Civ, PROCEDURE (§§ 393-407 

CHAPTER 12 

CIVIL PROCEDURE 

Subchapter I. Definitions and General Provisions 

ArT. 1. DEFINITIONS 

§ 393. Special proceedings. 
See Jacobi Hardware Co. v. Jones Cotton Co., 188 N. C. 442, 124 S. 

an O: 

Subchapter II. Limitations 

Art. 3, LIMITATIONS, GENERAL PROVISIONS 
2 

§ 404. When actions commenced. 
See notes to § 160. 
Jurisdiction in Actions in Personam Acquired.—In Hatch v. Alam- 

ance Railroad Co., 183 N. C. 617, 112 S. E. 529, it was said:—‘“‘An action 
is commenced as to each defendant when the summons is issued against 
him but, in actions in personam jurisdiction of cause and of parties 
litigant can be acquired only by personal service of process within the 
territorial jurisdiction of the court, unless there is an acceptance of 
service or a general appearance, actual or constructive. Bernhardt v. 
Brown, 118° N.°C. 701, 24°S. FE) “527, 715. Vick @ Flournoy, 41 Ne 
209, 60 S. E. 978; Warlick v. Reynolds, 151 N. C. 606, 66 S. E.. 657, 
pawns CLS Be Lae 

Effect of Federal Transportation Act—The Federal Transportation 
Act, placing railroads, etc., under Government control as a war meas- 
ure during the war with Germany, and the later act releasing them 
therefrom, did not interfere with the commencement or the prosecu- 
tion of actions in the State courts between citizens of the same or dif- 
ferent States to recover damages for a breach of contract for the sale 
of goods; the later act expressly limiting the time to two years there- 
after; and an action of this character arising during war control is 
barred by our State statute of limitations after three years from the 
time of its accrual. Vanderbilt v. Railroad Co., 188 N. C. 568, 125 S. 
1B” Skeire 

§ 406. Deemed pleaded by insane party. 
Orders within Discretion of Court.—"This section gives the court dis- 

cretion at any time before the action is finally disposed of to order or 
bring in by proper notice one or more of the near relatives or friends of 
the insane person, and may make such other order as it deems necessary 
for a proper defense.” Farmers, etc., Bank v. Duke, 187 N. C. 386, 392, 
123355. 0 ee 1. 

§ 407. Disabilities. 
Editor’s Note—Although there is no direct construction of this sec- 

tion in the majority opinion of the case from which the two following 
paragraphs are taken, it is thought that the constructions in the dissent- 
ing opinion will be of some. help to the searcher. 

Inheritance-Action by Minors. — In Clendenin v. Clendenin, 181 N. 
C. 465, 472, 107 S. E. 458. Clark J., dissenting, said: “But even if the 
casting of the inheritance, as to one-half interest of the plaintiffs, who 
were then minors, could have had the effect to suspend the running of 
the statute, even then they would have had only three years in which 
to have brought this action after the disability was removed by the 
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coming of age of each—the youngest of the plaintiffs became of age 
in December, 1912.” 
Same—Adverse Title—In Clendenin v. Clendenin, 181 N. C. 456, 

472, 107 S. E. 458. Clark, J., dissenting, said: “If the defendant’s title 
under color of possession and 7 years possession thereof under such 
color did not bar this action, then certainly he was in possession from 
10 February, 1896, holding, ‘according to the evidence on both sides, 
sole and absolute possession, claiming adversely to Jane and J. D. 
Click and all the world, under known and visible metes and bounds, 
for 20 years, and his title ripened under that statute on 10 February, 
1916. And even if the running of such title was suspended at death of 
defendant’s grantors by the minority of the plaintiffs, they were en- 
titled only to three years after the disability was removed to bring this 
action.” 

Insane Claimant.—C. S., 412, prescribing a time limit within which 
actions, may be commenced against administrators or executors of the 
decedent’s estate, commiences to run against an insane claimant only 
from the time of the qualification of his guardian. Irvin v. Harris, 182 
Nie CanGA ee tO Saal e S6e 

§ 408. Disability of marriage. 
In General. — Under the provisions of this section, and sections 454, 

2606 et seq., passed in pursuance of Article X, section 6, of our State 
Constitution, husband and wife are authorzed to contract and deal with 
their separate property, subject to specific exceptions as if they were 
unmarried; and by suing alone the wife may recover not only her 
earnings for personal service, but damages sustained by her in con- 
sequence of personal injury or other tort. Roberts v. Roberts, 185 N. 
C. 566,-118 S. E. 9. 

In a suit to cancel the deeds to the locus in quo, because of the men- 
tal incapacity of the grantor to make them, and under which the de- 
fendant in possession claims title by adverse possession under color, 
it was held that the coverture of the plaintiff will not avail her to re- 
pel the bar of the statute of limitations, which has run in favor of the 
defendant’s title. Butler v. Bell, 181 N. C. 85, 106 .S. E. 217. 

§ 411. Defendant out of state; when action begun or 
judgment enforced. 

Judgment “In Personam” Invalid—wWhere a nonresident of this State 
has had no personal service of summons made upon him and has not 
accepted service, and has no property herein subject to attachment or 
levy, a judgment upon publication of service under the provisions of this 
section, may not be rendered against him in personam, in an action 
for debt; and where so rendered it will be set aside upon special ap- 
pearance of his attorney who moves therefor upon the ground of im- 
proper service, and the want of jurisdiction of our courts. Bridger v. 
Mitchell SN Go 74le teow 661. 

§ 412. Death before limitation expires; action by or 
against executor. 

In General—This section is an enabling statute, intending to en- 
large to that extent the time within which the action may be ‘brought, 
and not to suspend the operation of the statute, which continues to run. 
ieving J. srlatris, 184. NioC. 5475, 114.5. EF. 818. 
Time for Suit Fixed by Contract—‘It is established by the clear 

weight of authority that the parties to a contract of shipment may fix 
a given time, shorter than that allowed by the general statute of limi- 
tations within which suit for a breach of the contract shall be ‘brought, 
and, in the absence of any unusual or extraordinary circumstances, 
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such a stipulation will be enforced, if not unreasonable. Thigpen v. 
Hast:,Carolina , Railway, 184 “N,) C,' 33, °35, 113° S. Eee: 
A reasonable stipulation in a contract of carriage with a_ railroad 

company for an interstate shipment of goods, as to the time wherein 
suit may be brought for loss or damage, is a part of the contract be- 
tween the parties, and being made without exception, is not suspended 
by our State statute, this section providing that “in case a person dies 
before the expiration of the time limited for the commencement there- 
of, and the cause of action survives, and action: may be commenced by 
his representatives after the expiration of that time, and within one 
year from his death.” Thigpen v. East Carolina Railway, 184 N. C. 
30, 1181 5. &.. 562. 

Insane Claimant.—This section, prescribing a time limit within which 
actions, may be commenced against administrators or executors of the 
decedent’s estate, commences to run against an insane claimant only 
from the time of the qualification of his guardian. | Irvin v. Harris, 
182 N. C. 647, 109 S. E. 867. 

Claim against Deceased Partner. — Where a member of the firm has 
died and the surviving partners take in his devise and form a new con- 
cern assuming the debts of the old, claims against the deceased as a 
member of the old concern which have been barred by the statute of 
limitations since the decedent’s death, are suspended by the express pro- 
vision of the statute until an additional period of one year from-the quali- 
fication of his administrator if within the period of ten years from the 
decedent’s death, and until the expiration of this further time of one 
year, the bar of the statute will be repelled. Irvin v. Harris, 182 N. 
Ce 656; 7 208) Sia 871s 

Payment made by surviving partner does noi repel the bar of the 
statute as to the separate property of the deceased one, the authority be- 
ing in the personal representative of deceased persons. The statute is 
suspended for year after qualification of administrator, within ten years 
from decedent’s death. Irvin v. Harris, 182 N:. C. 647, 109 S. E. 867. 

Suit on Note—In Irvin v. Harris, 182 N. C. 656, 661, 109 S. E. 871:— 
The Court said: “In Geitner v. Jones, 176 N. C. 544, 97 S. E. 494, 
the note in suit, which the record shows was not under seal, fell due 18 
June, 1912; the debtor died 1 August, 1913; his personal representative 
was appointed 4 August, 1917. It was held that since the debtor had 
died before the expiration of the time limited for the commencement of 
the action, the plaintiffs were entitled to institute the action within one 
year after the issuing of letters testamentary or of administration, be- 
cause the letters had been. issued within ten years after the death of 
the debtor.” 

Action by Insurer—Noncontestible Policy: — This section extend- 
ing the time for commencing action in certain instances does not apply 
to the period in which the insurer is required to bring action to invali- 
date a noncontestible policy of life insurance after the death of insured 
and beneficiary being alive. Hardy v. Phoenix Mut., etc., Ins. Co., 180 
N. C. 180, 104 S. E.. 166. 

§ 413. Time of stay by injunction or prohibition. 
Contract of Parties Not Affected.—This section as its terms clearly 

import, affects, and is intended to affect only a litigant’s right to pros- 
ecute an action in court as_ fixed by the statute, and does not as a 
rule operate to extend or prolong a time limit or a property right as 
determined by the contract of the parties. Gatewood v. Fry, 183 N. 
(he Zeilay, sy Sala Gr hoahsys MED Brie 

Where it appears that a purchaser of timber standing upon the land 
would have cut and removed the same within the time specified for 
that purpose, except for an injunction erroneously issued in the suit of 
the plaintiff: this section does not have the effect of extending the per- 
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iod of time for cutting and removing the timber fixed by the terms of 
the contract, and the defendant’s damages, arising or growing out of 
the same transaction, may be pleaded as a counterclaim, and it is per- 
missible to ascertain and award the same, to the time of the trial, it be- 
ing the full net value of the timber, of which he has been deprived. 
Gatewood wv. Fry, 183 N. C. 415, 111 S. E. 712. 

§ 415. New action within one year after non-suit, etc. 
Where Section Not Applicable-—Where there is evidence in support 

of defendant’s counterclaim that she had rendered services to her 
mother, in the latter’s lifetime, under an express promise to pay for 
them, and that her mother had died without property, except her home 
place, which’ continued to remain in the defendant’s possession after her 
death; and that the plaintiff was the grantee of her brother, who had 
obtained the locus in quo by a fraudulent deed from his mother of which 
the defendant had full knowledge, or actual or constructive notice there- 
of, the fact that more than one year had elapsed before the beginning 
of the present action, from the termination by nonsuit of the defend- 
ant’s action to recover for such services from the administrator of her 
mother, does not bar her recovery upon her counterclaim, the same be- 
ing of an equitable nature to which this section has no application, un- 
der the facts of this case, the defendant having, all the time, had con- 
oe possession of the land. Shell v. Lineberger, 183 N. C. 440, 111 
S; eGo: 

Failure to Pay Costs in Original Action—While, ordinarily, the 
plaintiffs’ cause of action upon simple contract will be barred by the 
statute of limitations from three years after its accrual, and if nonsuit 
within that period, from one year thereafter, conditioned upon the pay- 
ment of the cost in the original action, it may be shown by plaintiff 
that his failure to pay these costs before commencing his second action 
upon the same contract was caused by the failure or the delay of the 
clerk of the Superior Court to let him know the amount thereof 
though the plaintiff had urgently and continuously requested it, and 
that he would have promptly paid them according to the provisions of 
the statute had he been able to ascertain them. Hunsucker v. Corbitt, 
Meas | Cant O61 22 bow horses, 

The one-year period extended for the bringing of another action af- 
ter nonsuit upon the same subject-matter, is applicable only when the 
costs in the original action have been paid by the plaintiff before com- 
mencement of the new suit, unless the original suit was brought in 
forma pauperis; and where the appropriate statute has been pleaded 
and its time expired both before the bringing of the new action and the 
payment of the cost in the original one, the second action is barred 
though commenced within the one-year period, when the original case 
has not been brought in forma pauperis. Rankin v. Oates, 183 N. C. 
Stelle 4 82, 
When Parol Testimony Is Admissible—In an action to recover land 

parol testimony that a prior action brought without filing a complaint 
is identical with the present action is inadmissible. Young wv. Atlantic 
Coast Line R; R. Co., 189 N. C..238; 126-S, E. 600. 

§ 416. New promise must be in writing. 
Common Law Applicable to Payments of Principal or Interest.—This 

section expressly excepts from its provisions the effect of any principles 
or interests, thereby leaving as to such payments the principles obtain- 
ing at common law before the enactment of the statute. Kilpatrick v. 
Polpatricic S187) Nu C526,01 2205S) Es 377. 
New Note Sufficient.—A new note embracing an old indebtedness of 

the maker is a sufficient writing signed by the parties to be charged to 
bring the old indebtedness within the operation of this section, and re- 
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peal the bar of the statute of limitations. Irvin v. Harris, 182 N. C. 647, 
109/85; 5)867, 

Effect of Credit Agreement.—When the running of the statute of li- 
mitations would otherwise bar an action upon an account, and there is 
evidence tending to show a credit thereon was agreed to by the credi- 
tor and debtor within the three-year period, and accordingly given, the 
effect of this credit to repeal the bar relates to the time of the agree- 
ment made and effected; and an instruction that made it depend upon 
the time of the debt incurred for which the credit was given, is rever- 
sible error to the plaintiff's prejudice. Kilpatrick v. Kilpatrick, 187 N. 
postive) Stk O77 

§ 417. Admission by partner or co-maker. 

Payment Made by Surviving Partner.—Where a new partnership is 
formed after the.death of a partner under a partnership arrangement 
between the survivors and the devisee of the deceased, assuming to 
pay the debt and obligations of the old concern, a payment made by the 
surviving partner on a debt of the old concern will not have the effect 
of repelling the bar of the statute of limitations which would otherwise 
run against the partnership assets and the separate property of the de- 
ceased member of the firm, for upon the dissolution of the partnership 
by death, this authority ceases in the surviving partner, and becomes 
vested in the personal representative of the deceased one. Irvin v. Har- 
TiS SSN iG 1656 a1 OGs Setiees ilk 

§ 421. Action on open account. 

Effect of Conflicting Evidence as to Item.—To bar an action to re- 
cover for goods sold and delivered under the provisions of this section, 
the two accounts must be mutual or reciprocal, open or continuous, and 
current, or no time limit fixed by agreement, express or implied, with 
the balance to be determined by an adjustment of credit and debit; and 
when there is conflicting evidence as to whether the item sued on was to 
related to other items upon which the defendant relied it is reversible er- 
ror for the judge to direct a verdict thereon if the jury believe the evi- 
dence. McKinnie Bros. v. Wester, 188 N. C. 514, 125 S. E. 1. 

Art. 4. LIMITATIONS, REAL PROPERTY 

§ 426. Possession presumed out of state. 

Purpose of Statute.—It is well recognized that, in actions of this 
character, a litigant on whom rested the burden of the issue, suing for a 
small piece of land, with a view only of showing title out of the State, 
was called on to establish Fie location of some old grant, often of much 
larger boundary. Ancient of date, with the witnesses who could speak 
directly to the facts dead, many of the marks and monuments of boun- 
dary destroyed or obliterated, it was an effort entailing such cost and 
expense, and not infrequently threatening a miscarriage of justice, and 
this when it was fully understood that, if a prima facie case was estab- 
lished and the adversary required to offer proof, he too would insist on 
the position that title was out of the State. To remove this burden- 
some and untoward condition, the Legislature has enacted this most 
desirable statute providing that, in actions between individual litigants, 
title should be conclusively presumed to be out of the State. Moore v. 
Miller, 179 N. C. 396, 398, 102 S. E. 627. 

Burden of Showing Title—There is no presumption from this  sec- 
tion in favor of one party or the other, nor is a litigant seeking to re- 
cover land otherwise relieved of the burden of showing title in himself. 
Moore v. Miller; 179 N. C. 396, 399, 102 S. E. 627. 
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§ 427. Such possession valid against claimants under 
state. 

Remainderman.—The statute of limitations will not ordinarily begin 
to run against the remainderman until the falling in of the life estate, 
or until he becomes of legal age. Roe v. Journigan, 181 N. C. 180, 106$ 
E. 690. 

§ 428. Seven years possession under colorable title. 
An unregistered deed is not valid color of title as against judgment 

creditors of the grantor. Eaton v. Doub (N. C.), 128 S. E. 494. 
A grantee who has acquired a voidable title to lands under  suffici- 

ently colorable deeds, may ripen his defective title into a good one by 
sufficient adverse possession thereunder, which is a distinct or separate 
source of title from one under which he had entered possession of the 
lands. Butler v. Bell, 181 N. C. 85, 106 S. E. 217. 

Adverse Claimant With Notice.—Where a voidable but  colorable 
deed to lands reserving a life estate has merged under a second and 
voidable deed conveying the title in fee without reservation, and such 
right has been acquired by a subsequent purchaser of the lands, equity 
will not permit an adverse claimant with notice to sleep upon his right 
until the purchaser has acquired title by sufficient adverse possession 
under the color of his deed, and then successfully assert his right. But- 
beeen iad IN. Cyee ae 100, >, Sy, ek ts 

Effect as to Notice.—The possession of one under color of title is 
ee of his claim of title to the lands. Butler v. Bell, 181 N. C. 85, 106 
Sora ely: 
The question of color of title to lands does not arise when the char- 

acter of the possession of the claimant is not sufficient to ripen a per- 
fect title in him. Clendenin v. Clendenin, 181 N. C. 465, 107 S. E. 458. 

§ 429. Seizin within twenty years necessary. 
Occupation Must Be Adverse.—The use and occupation of land is 

not alone sufficient to confer title on the occupant, the presumption be- 
ing that the title is in the true owner; and the statute will only ripen the 
title of the occupant when it has been adverse for the statutory period; 
that is, open, continuous, notorious, and hostile to the true owner, and 
evidenced by such unequivocal acts as will put the true owner on notice 
of the claim. Clendenin v. Clendenin, 181 N. C. 465, 107 S. E. 458. 
Husband on Land of Mother-in-law.—The husband moved with his 

wife upon the lands of her mother, and continued thereon with her and 
their children to the death of his mother-in-law and of his wife, who in- 
herited the lands from her, and cultivated them without giving clear, 
definite, or unequivocal notice of his intention to exert exclusive owner- 
ship: It was held that the character of the husband’s possession was 
affected by the relationship of the parties, and this possession was sub- 
ordinate to the superior title, inherited by his children from their mother, 
and could not ripen a perfect title in him. Clendenin v. Clendenin, 181 
N_.C. 465,107 S$, EH. :458. 

§ 430. Twenty years adverse possession. 
Deed from Tenant in Common.—To ripen title to lands under a deed 

from a tenant in common adverse possession for twenty years is neces- 
sary, and this applies to one to whom the alien of a tenant has attempted 
to convey the entire estate. Bradford v. Bank, 182 N. C. 225, 108 S. E. 
750. 

Life Estate—In Clendenin v. Clendenin, 181 N. C. 465, 472, 107 S. E. 
458, Clark J., dissenting, said: “It is true the statute says: ‘Such pos- 
session so held gives a title in fee to the possessor,’ but this is not pro- 
hibitive of acquiring a lesser estate by color of title and possession. ‘A 
life estate may be acquired by adverse possession.’ 1 A. & E. (2 ed.), 
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809, and cases cited. There is no reason why if adverse possession under 
color can ripen a fee simple, it should not be valid to the extent of a 
lesser estate when claimed by the party in possession for the prescribed 
length of time. ‘Actual, open, visible possession of land is adverse’ to 
the owner. Patterson v. Mills, 121 N. C. 258, 28 S. E. 368; Malloy v. 
Bruden, 86 N. C. 251.” 

Claim to Timber— What Plaintiff May Show.—Where the plaintiff 
claims timber growing upon lands by adverse possession of the lands, 
depending upon whether defendant’s boundary was the high or low-water 
mark of a stream, it is competent for the plaintiff to show the location 
of the high-water mark, and where the land alleged to have been tres- 
passed upon was situated, and not only what damages had been done to 
it from the cutting and removing of the trees, but how and to what ex- 
tent, if any, the remaining land had been injured or depreciated by the 
defendant’s alleged trespass. Rutledge & Co. v. Griffin Mfg. Co., 183 
NW.'C.430..111 Sek vr 
Where the husband owns or has title to the locus in quo, his living 

thereon with his wife in his sole possession, in regard to the question of 
title ripened by adverse possession, and the principle upon which it is 
regarded as that of his wife when she owned the title and he claims un- 
der a void deed from her, as decided in Kornegay v. Price, 178 N. C., 
441, does not apply. Rutledge & Co. v. Griffin Mfg. Co., 183 N. C. 430, 
LIL. legen ae 

§ 432. Possession follows legal title. 

When Presumption Exists.—The presumption from the express lan- 
guage of this section will arise and exist only in favor of a claimant who 
has shown “a legal title,” and until this is made to appear the presump- 
tion is primarily in favor of the occupant, that he is in possession as- 
serting ownership. Moore v. Miller, 179 N. C. 396, 102 S. E. 627.. See 
notes of this case under sec. 567. 

§ 435. No title by possession of public ways. 

Title to a Street—Prior to the act of 1891, from which this section is 
derived sufficient adverse possession would ripen the title to a street by 
its citizen against a municipal corporation. Lumberton v. Branch, 180 
N. C. 249, 104 S. EB. 527. 

Title of Railroad to Open Square.—An erroneous charge that the title 
to an open square, dedicated to and accepted by a town, would be ac- 
quired by seven years adverse possession under known and visible lines 
and boundaries, contrary to the provisions of this section, is not cured 
alone by a full and complete charge on the principles of an offer to dedi- 
cate and an acceptance of the square by the town. Atlantic Coast Line 
BR. Coov. Dunn, 183). Ny C487, "11 1 SR. F248, 
Where the owner of lands has platted them into streets and a public 

square, and sold them to various purchasers with reference thereto, who 
have made improvements on the lots so purchased, and there is evidence 
that the sale was made in anticipation of the location of a town which 
was soon thereafter built, and that it had accepted the dedication of the 
streets and public square so platted; and that the original owner subse- 
quently had conveyed this open square to a railroad company which had 
continuously used it more than seven years for the purposes of a depot: 
It was held upon the question of the title of the railroad claimed by ad- 
verse possession under the color of its deed, it is reversible error for the 
judge to charge the jury that should the railroad company, the plaintiff 
in the action, have held adverse possession under known and visible lines 
and boundaries, under color, it would ripen its title, such being contrary 
to the provisions of Laws 1891, ch. 224, this section. Atlantic Coast Line 
R. Co. v. Dunn, 183 N. C. 427, 111 S. E. 724. 
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Art. 5. LIMITATIONS, OTHER THAN REAL PROPERTY 

§ 437. Ten years. 
Notes in Discharge of Mortgage—Where the grantee of a mortgagor 

of lands has assumed, under a valid agreement, to discharge the mort- 
gage debt, evidenced by notes under seal, the ten-year statute of limita- 
tions applies. Parlier v. Miller, 186 N. C. 501, 119 S. E. 898. 

Effect of Government Control of Railroads.—Where, at the time of 
the conveyance of lands with warranty of title, the paramount title is in 
the United States Government, the paramount title of the United States 
was such hostile assertion as amounted to a constructive eviction; and 
the statute of limitations began to run at the time of the delivery of the 
deed, and where neither the Government nor the parties have been in ac- 
tual possession, it is not required that the covenantee or grantee in the 
deed enter upon the lands as a wrong-doer, and become Hable to sum- 
mary ejection in order to recover upon the warranty. Cover v. McAden, 
TESHNG CGAte te ton ers 7 
The defendant railroad, as lessor of the Southern Railroad Company, 

was sued in the Superior Court for damages for the alleged negligent 
killing by its lessee road of the plaintiff's intestate, during the United 
States Government control of railroads, including the lessee, as a war 
measure, and without interposing a defense under the Federal statutes 
and orders of the United States Government, a judgment final was ob- 
tained against the defendant in due course and practice of the courts. 
After the railroad’s properties were restored to private ownership under 
the Federal statutes, the plaintiff brought his action upon the judgment 
theretofore rendered: It was held that his second action may be prose- 
Cuteds kings North Carolinaeks Co, 184 NC. 442.9115 Sieh. 172. 

§ 439. Six years. 
Bond of Defaulted Clerk—The six-year statute of limitation, this sec- 

tion, is applicable to an action against the surety on the ‘bond of a de- 
faulted clerk of the Superior Court. State v. Martin, 186 N. C. 127, 118 
S. E. 904. 

§ 440. Five years. 
The right of action of a remainderman against railroad to recover 

lands accrues upon the death of the life tenant: Young v. Atl. Coast Line 
R. R., 189 N. C. 238, 126 S. E. 600. 
Recovery by Present Owner.—The present owner of land may recover 

of a railroad company, under the provisions of this section, the entire 
damages to his land caused by permanent structures or proper permanent 
repairs of defendant, for a period of five years from the time when the 
structures or repairs caused substantial injury to the claimant’s land, un- 
less a former owner, entitled thereto, had instituted action therefor be- 
fore his sale and conveyance of the land thus permanently injured by the 
trespass. Louisville etc. R. Co. v. Nichols, 187 N. C. 153, 120 S. E. 
819. : 

§ 441. Three years. 
Subsection 1—When Statute Begins to Run in General.—The statute 

of limitations does not begin to run until the death of the intestate on his 
contract with the plaintiff, that if plaintiff performed certain services for 
him during his life he would compensate him therefor in his will. Smith 
v. Allen, 181 N. C. 56, 106 S. E. 143. 
Where an employee, injured while engaged in his duty to his employer, 

has compromised his claim for damages by going back to work in a crip- 
pled condition under an agreement that he should receive a living wage 
for life sufficient for the support of himself and family, and upon breach 
of the employer of this agreement, has been forced to seek employment 
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elsewhere, the fact that he has done so, under the circumstances, will 
not avoid his recovery in his action upon ‘the compromise agreement, and 
the statute of limitations will begin to run only from the time of the de- 
fendant’s breach of the contract. Fisher v, Roper Lumber Co., 183 N. 
Gee tio hk pee Oe Eye 
Same—Jury Question as to Whether Section Applies.—Where, in an ac- 

tion to recover damages from a city for the taking of plaintiff's land for a 
public use without compensation, the city has pleaded the statute of limi- 
tation and set up as a defense the failure of the defendant to notify the city 
under the terms or provisions of its charter, and there is no finding by 
the jury as to the time the first substantial injury, etc., was sustained by 
the plaintiff, the cause will be remanded for a new trial, and upon this 
appeal it is held that it is unnecessary to decide whether the three-year 
or ten-year statute would be applicable to a suit of this kind. Dayton uw. 
Asheville, 185 N. C. 12, 115 $. E. 827 

Subsection 2—Lien of City for Paving.—The lien given a city or town 
on the lots of an owner along its streets for paving its sidewalk, rests 
only by statute, and not by common law, and is enforcible only against 
the lots, in rem, and not against the owner individually or out of his other 
property, and to enforce the same action must be commenced within 
three years next after the completion of the work, or it will be barred by 
ae statute of limitations. Morganton v. Avery, 179 N. C. 551, 103 S. 
Se othe 
Subsection 4—Burden of Proof.—Where the three-year statute of limi- 

tations is pleaded in defense to an action for wrongful conversion of 
personal property, the burden of proof is on the plaintitf to show that the 
action was brought within the time allowed from the accrual of the cause, 
or that otherwise it was not barred. Rankin v. Oates, 183 N. C. 517, 
112 S. E. 32. 

Subsection 6—Section 445 Not Affected.—C. S., 445, limiting the time 
for the bringing of an action to ten years, and applying to an action 
against an executor or administrator for a final accounting and settle- 
ment, is not affected by the provisions of this section, as to actions on 
their official bonds. Pierce v. Faison, 183 N. C. 177, m0 S. E. 857, 

Subsection 9—Fraudulent Distribution of Dividends.—This section re- 
lating to time to commence action after discovery of fraud, has no ap- 
plication to fraudulent distribution of dividends to shareholders of corpora- 
tions under the facts of this case. Chatham v. Realty Co., 180 N. C. 500, 
105 S.-H. 329: . 
Same—Fraudulent Conveyance.—Where the suit is to recover in 

money the difference between the grossly inadequate consideration paid 
for a conveyance of land, attacked upon the ground of fraudulent in- 
fluence used upon the mind of the grantor for the grantee’s benefit, and 
the reasonable value thereof, this section, limiting the action to three 
years in cases of fraud applies, and it is reversible error for the trial 
judge to hold, as a matter of law, that the ten years statute relating to 
actions to impress a trust upon property only was applicable. Little wv. 
Wadesboro, 187 N. C. 1, 121 S. E. 185. 

An action to set aside a deed to lands on the ground of fraud and mis- ,, 
take, under this section, must be brought within three years next after the 
cause of action accrued, considered as being when the party aggrieved 
should have discovered the facts constituting the fraud or mistake relied 
upon in his suit, and, the relief afforded by the statute has a broader mean- 
ing than the common-law actions of fraud and decent and applies to any 
and all actions, legal or equitable, where fraud is the basis or an essential 
element in the suit. Little v. Wadesboro, 187 N. C. 1, 121 S. E. 185. 

It is fraud sufficient to set aside a deed to lands where the weakness 
of the grantor’s mind has been designedly controlled by the influence of 
another to such an extent as to entirely supplant his will and cause him 
to make an improvident and harmful disposition of his property that he 
would not otherwise have made; and where in an action of this character 
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there is sufficient evidence to establish this fact, it falls within the three 
year statute of limitations, this section; and a contrary ruling by the 
trial judge constitutes reversible error. Little v. Wadesboro, 187 N. C. 
Pa 2t Si. 85. 
Where the evidence upon the trial to set aside a deed for fraud prac- 

ticed upon the grantor is sufficient, under the provisions of this section, 
and the trial judge has erroneously ruled to the contrary as a matter of 
law, this reversible error is not relieved by the principle that the statute 
does not begin to run till the influence has been removed, when it does 
not appear on appeal that such influence had ever been removed, and the 
jury have found the issue of fraud without being permitted to pass upon 
this question. Little v. Wadesboro, 187 N. C. 1, 121 S. E. 185. 
Same—When Notice of Fraud Sufficient A testator devised to his 

executor to hold in trust for his son and his family a certain part of his 
estate for his son’s wife, and then convey the same to his son’s child or 
children, etc. The executor obtained, in proceedings before the clerk, 
with all the parties represented, an order to sell the testator’s land, in- 
cluding that of the trust estate, to pay the debts of the deceased, and 
conveyances were made by him to the purchasers and registered. In an 
action alleging fraud on the part of the executor in procuring the lands 
in trust through third parties bidding at the+sale, gross inadequacy of 
price, etc., it is held, that the proceedings before the clerk to make assets 
to pay the debts of the deceased, and the open, notorious, and adverse 
possession of the purchasers of the land, under their registered deeds, 
were sufficient to put the plaintiffs, claiming under the children of the 
said son, the cestuis que trustent, upon notice of the fraud alleged, if 
any committed by the executor, and it would bar their right of action 
ye three years therefrom. Latham vw. Latham, 184 N. C. 55, 113 S. 

. 623. 
Same—Where Confidential Relation Exists.—It was held under the 

facts of the instant case, there were no such confidential relations exist- 
ing between the plaintiffs and the executor and trustee of their deceased 
ancestor as would repel the bar of the statute of limitations by reason of 
the failure of the executor or trustee to disclose the facts of the alleged 
fraud. wlatham. vee atbamuls4oN.. C, $5. 113 SS! E.'623. 
Same—How Bar of Statute Repelled—In order to repel the bar of 

the statute of limitations by showing action commenced within three 
years from the discovery of the fraud, and bring it within the provisions 
of this section, it is incumbent upon the plaintiff to show that he not only 
was ignorant of the facts upon which he relies in his action, but could 
not have discovered them in the exercise of proper diligence or reasonable 
business prudence. Latham v. Latham, 184 N. C. 55, 113 S. E. 623. 
Same—Nonresidence.—The nonresidence of a plaintiff, claiming lands 

here under an allegation of fraud, etc., does not affect the running of the 
statute of limitations adverse to his demand in his action. Latham wv. 
atham, 184 N. ©, 55,103 S, EB. 623. 
Same—Fraud in Probate of Will.—Our statute allowing three years 

from the time of the discovery of a fraud within which an action thereon 
must be commenced, applicable to an adversary proceeding between liti- 
gants, is not necessarily controlling upon the hearing upon petition  be- 
fore the clerk of the Superior Court to set aside for fraud or imposition 
on the court, the proceedings admitting a paper-writing to probate as a 
will; and were it otherwise, it is required that the petitioner show that 
he could not sooner have discovered the fraud by the exercise of ordinary 
care, which in the instant case he has failed to do. In re Will of John- 
Bon, 182) N.C. 522,.109 S. FE. 373. 

Subsection 10—Suit to Remove Cloud.—In Price v. Slagle (N. C.), 128 
S. E. 161, 166, the court said: ‘This three-year statute has been held not 
to apply when the suit is to remove a cloud, as distinguished from a suit 
to recover the land sold for taxes from the tax sale purchaser, or his 
assigns, who are in possession of the lands so sold.” 



92 Civ1L PROCEDURE (§§ 442-445 

Same—Action to Recover Taxes Paid for Deceased.—In an action 
against the administrator of the deceased where there are two separate 
causes of action set out, one to recover the value of services rendered 
the intestate by the plaintiff, and the other to recover taxes paid for him 
by the plaintiff, it is necessary that the defendant plead the statute of 
limitations as to the second cause of action in order to avail himself of 
it as a bar to the plaintiff's recovery thereon. Smith v. Allen, 181 N. C. 
56) 10GNS5i) E9143: 

§ 442. Two years. 
Mutual Running Account; Bank and Depositor—Where the bank, in 

following an agreement with its depositor, charges an usurious rate of 
interest upon loans made to him upon a continued series of transactions 
whereby it received at a certain discount upon the commercial papers of 
its depositor received by him in the course of his business, but upon 
which the depositor remained bound, and the collection of which was 
without trouble to the bank, and the usurious rate was by reason of an 
agreement that he keep a certain per cent of the money borrowed from 
the bank on deposit there, the transaction constitutes a mutual running 
account, and an action for the penalty under our statute is not barred 
within two years next from the last item therein. English Lumber Co. 
v. Wachovia Bank, etc. Co., 179 N. C. 211, 102 S. E. 205. 
When Cause of Action Accrues for Usury.—The cause of action for 

the penalty for each payment of usury arises immediately and accrues 
upon the date of the payment. The action to recover the penalty for 
each usurious transaction is therefore barred under this section, upon the 
expiration of two years from the date of the payment. Sloan v. Pied- 
montsLire Jn Con (Ne Cala? Se oe bye eee ae 

§ 443. One year. 
Diverting Town Funds to Railroad.—This section is properly restricted 

to unlawful acts done by a public officer, under color of his office, 
to the person and property of another, by violence or force, direct or 
imputed, and does not apply to a breach of official duty in reference to 
the officials of a town as employees thereof, in wrongfully diverting the 
funds of the town to a railroad company in acquiring a right of way for 
it. Brown v. Southern Railroad Co., 188 N. C. 52, 123 S. E. 633. 
Where a_ railroad company, through its agents has _ participated 

in the unlawful appropriation of a town’s funds, and the railroad ac- 
cordingly has thereafter been built and is operating over a right oF way 
acquired, the mere fact that the trial court has dismissed the action as 
to the members of the municipal board participating in the conimission 
of the wrongful act, under the plea of the statute of limitations, this 
section, the correctness of this ruling not being appealable from, will not 
likewise. or necessarily bar the action against the railroad company, 
under the same plea, under an alleged privity between them. Brown v. 
Southern Railroad Co., 188 N. C. 53, 123 S. E. 633. 

Action Against Justice of Peace—A summons was issued to recover 
the penalty against a justice of the peace, for performing the marriage 
ceremony without the delivery of the license therefor to him, C. S.,”’ 
2498, within less than a year from the time he had performed it: It 
was held, the plea of the statute of limitations, this section, could not 
be sustained. Wooley v. Bruton, 184 N. C. 438, 114 S. E. 628. 

§ 445. All other actions ten years. 
Not Affected by § 441.—This section applying to an action against an 

executor or administrator for a final accounting and settlement, is not 
affected by the provisions of § 441, as to actions on their official bonds. 
Pierce v. ‘Faison, 183 N. C. 177, 110 S. E. 857. 
A suit to declare one of the defendants in execution the equitable 
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owner of lands for the purchase of which he has furnished the price and 
his codefendants trustees, is barred by the ten-year statute of limita- 
tions. Sexton v. Farrington, 185 N. C. 339, 117 S. E. 172 

Passive Trust—Action by Children against Trustee.—Where the tes- 
tator creates his executor as trustee of a part of the estate “to collect 
and apply the rents and hires, and interests thereof, to the support of 
his certain named son and his family during the son’s life and then to 
convey to his child or children,” it constitutes an active trust during the 
life of the son which becomes passive at his death, which time the re- 
lationship of the parties would be adverse to each other, and start the 
runnning of the statute of limitations, against the children, then of age, 
and not under legal disability, and bar their action for an accounting 
and settled after ten years, especially when the relationship of trustee 
a been openly repudiated. Latham v. Latham, 184 N. C. 55, 113 S. 

. 623. 
Parol Trust in Favor of Wife.——When it is established that the wife 

is entitled to have a deed to lands made to her husband corrected to 
engraft a parol trust on his legal title in her favor, and both have en- 
tered into the possession under the husband’s deed, and had. continued 
in such possession to the time of the wife’s suit, the judgment creditors 
of the husband can acquire no equitable rights against the enforcement 
of the parol trust in favor of the wife, the husband having none, though 
the decree correcting the husband’s deed has been entered after the 
docketing of the judgments, and the suit has been commenced after the 
claims of the husband’s creditors had become valid, and the statute of 
limitations cannot apply to the enforcement of the wife’s equity. Spence 
weroster:) Pottery) Co.,.185:N?-C,; 218)) £17> S.c By '32; 
Taking of Land Without Compensation.—Where, in an action to re- 

cover damages from a city for the taking of plaintiff's land for a public 
use without compensation, the city has pleaded the statute of limita- 
tion and set up as a defense the failure of the defendant to notify the 
city under the terms or provisions of its charter, and_ there is no find- 
ing by the jury as to the time the first substantial injury, etc., was sus- 
tained by the plaintiff, the cause will be remanded for a new ttrial, and 
upon this appeal it is held that it is unnecessary to decide whether: the 
three-year or ten-year statute would be applicable to a suit of this kind. 
Dayto v. Asheville, 185 N. C. 12, 115 S. E. 827 

Action of Cotenants to Protect Title—Where one tenant in common 
in possession has obtained for himself the outstanding title to the locus 
in quo, equity will declare him to have purchased for the benefit of the 
others, to be held in trust for them, and the ten-year statute applying 
to his possession, this section in such instances, will not begin to run 
in his favor against his cotenants until some act of ouster on his part 
sufficient to put them to their action. Gentry v. Gentry, 187 N. C. 29, 
dei. te. (188 
Alimony—Accrual of Right.—In proceedings for alimony under the 

provisions of C. S., 1667, the right of a wife for alimony pendente lite 
arises to her, in application of the statute of limitations, when the ac- 
tion is commenced, and not from the time of the separation from her 
husband. Garris v. Garris, 188 N. C. 321, 124 S. E. 314. ‘See note of 
this case under § 1667. 

Subchapter III. Parties 

ArT. 6. PARTIES 

§ 446. Real party in interest; grantees and assignees. 
Past Due Notes.—In Guthrie v. Moore, 182 N. C. 24, 25, 108 S. E. 

334, it was said:—“It is admitted in the brief of the defendants that the 
notes purchased by the defendant Moore and secured by one of the 
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deeds of trust under which the defendants proposed to sell the lands in 
controversy, were past due at the time of the purchase, and this being 
true, the defendant took the notes subject to and with notice of any 
equities and defenses existing in favor of the plaintiff against Godley, 
who sold the notes to the defendant Moore, and as against Godley, the 
plaintiff has the right to rely upon the agreement that the prior liens 
created by the deed of trust to secure the notes to Patrick and Moore 
should be paid off and discharged before all of the notes secured in the 
last deed of trust should be valid obligations against the plaintiff.” 

Action of Tenant for Trespass.—Under the provisions of this section, 
the court has the power to order the owner of the title to be made a 
party in his tenant’s action of trespass involving an injury both to the 
ee and to the inheritance. Tripp v. Little, 186 N. C. 215, 119 
Sy . 225 

Liability of Directors of Bank to Each Other.—Where directors of a 
bank have paid the liability of others under an agreement, each one of 
them may maintain his action against each of the defaulting members 
under this section, and such is not a misjoinder of parties prohibited by 
statute, Taylor v. Everett, 188 N. C. 247, 124 S: E: 316. 

Necessary Parties to Interpretation of Will.—Persons who are inter- 
ested neither as heirs at law of the deceased nor as beneficiaries under 
the writing propounded as the will, are neither necessary nor proper 
parties to a case agreed to interpret its proviSions, nor to set it aside, 
nor to assert that an order made by the court be vacated on the ground 
that they had not been duly made parties or given consent that judg- 
ment be rendered out of term, etc. It is otherwise as to one who has 
been named as a beneficiary who has neither been duly made a party 
nor given consent to the agreed case or the further action of the court 
thereon. Citizens Bank, etc., Co. v. Dustowe, 188 N. C. 777, 125 S. E. 546. 

Necessary parties to an action concerning the interpretation of a will 
are barred by their own consent to submit an agreed case, etc., and their 
acquiescence in a motion made by others, not necessary or proper 
parties, cannot affect the judgment accordingly rendered by the court. 
Citizens “Bank, etc., Co. v. Dustowe, 188 N. C. 777, 125 S. E. 546. 

Conveyance of Land Pendente Lite—Where the owner of lands in 
possession thereof or entitled thereto brings his action claiming as such 
owner to remove as a cloud upon his title the lien of one claiming un- 
der his mortgage, and pendente lite has conveyed the land to another 
with full warranty deed, he may continue to prosecute his suit against 
the mortgagee as to, the title, being a real party in interest, under this 
section, without claim of the right. to the possession, under the provi- 
sions of the statute of 1893, C. S., 1734; and where issue has’ been 
joined, he may if necessary, recover "his costs. Plotkin v. Bank, 188 N. 
Geet, 125 SF esis 

Action of Heirs at Law on Doubtful Claim—The trustee in bank- 
ruptcy, or the creditors he represents acting with him, may waive a 
doubtful claim in favor of a bankrupt’s estate by having notice thereof 
in the schedule or otherwise and not pressing the claim for a period of 
time; and where the trustee has thus proceeded to settle the estate in 
accordance with the proceedings prescribed by the act, and he has. long 
since been discharged by the court, after having filed his final account; 
a motion to dismiss the action of his heirs at law as not being 
the real parties in interest will be denied. This principle especially ap- 
plies where the deceased and the plaintiffs in action. were beneficiaries 
in trust, the subject of the action. Cunningham v. Long, 185 N. C. 

_ 613, 125 S. FE. 265. 

§ 447 (a). Suit for penalty, plaintiff may reply fraud to 
plea of release. 

If an action be brought in good faith by any person to recover a 



8§ 447(b), 447(c) Civit, PROCEDURE 95 

penalty under a law of this state, or of the United States, and the 
defendant shall set up in bar thereto a former judgment recovered 
by or against him in a former action brought by any other person for 
the same cause, then the plaintiff in such action, brought in good 
faith, may reply that the said former judgment was obtained by 
covin; and if the collusion or covin so averred be found, the plain- 
tiff in the action sued with good faith shall have recovery; and no 
release made by such party suing in covin; whether before action 
brought or after, shall be in anywise available or effectual. (Code, s. 
Oa2 Rate. Ceol, sere. Fen eVillasa2) Rey, Lo2lstlO25. ¢021.) 

§ 447 (b). Suit on bonds; defendant may plead satisfac- 
tion. 

When an action shall be brought on any single bill or on any judg- 
ment, if the defendant had paid the money due upon such bill or 
judgment before action brought, or where the defendant hath made 
satisfaction to the plaintiff of the money due on such bill or judg- 
ment in other manner than by payment thereof, such payment or sat- 
isfaction may be pleaded in bar of such action; and where only part 
of the money due on such single bill or judgment hath been paid by 
the defendant, or satisfied in other manner than by payment of 
money, such part payment or part satisfaction may be pleaded in bar 
of so much of the money due on such single bill or judgment, as the 
same may amount to; and where an action is brought on any bond 
which hath a condition or defeasance to make void the same upon the 
payment of a lesser sum at a day or place certain, if the obligor, 
his heirs, executors or administrators have, before the action brought, 
paid to the obligee, his executor or administrator, the principal and 
interest due by the condition or defeasance of such bond, though 
such payment were not made strictly according to the condition or 
defeasance; or if such obligor, his heirs, executors or administrators 
have before action brought made satisfaction to the plaintiff of the 
principal and interest due by the condition or defeasance of such 
bond, in other manner than by payment thereof, yet the said payment 
or satisfaction may be pleaded in bar of such action, and shall be ef- 
fectual as a bar thereof, in like manner as if the money had been paid 
at the day and place, according to the condition or defeasance, and 
PoeMicined (Code; Sa Ioasshe C59, ol; Se LOL 4 Hen, ViII.c.’ 20: 
Bevo... 1925. G21) ) 

§ 447 (c). Sum due with interest and costs, discharges 
penalty of bonds. 

If at any time, pending an action on any bond with a penalty, the 
defendant shall bring into court, where the action shall be pending, 
all the principal money and interest due, and also all such costs as 
have been expended in any suit upon such bond, the said money 
shall be deemed and taken to be in full satisfaction and discharge of 
said bond, and the court shall give judgment accordingly. (Code, 
meen ix, Cy, Co o1es.-102* 44 Anne, c.116:: Rev., 1523; 21:) 
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§ 449. Action by executor or trustee. 
Where Judgment Assigned as Security.—This section applies where 

a judgment creditor has assigned the judgment as security and in such 
case an action may be brought by the assignor without joining the as- 
signee. Chatham v. Realty Co., 180.N. C. 500, 105 S. E. 329. 

Holder of a Note as Trustee.—The trustee of an express trust may 
sue alone under this section, and where the holder of a promissory note 
in due course, etc., sues thereon, who as it appears is a trustee of an ex- 
press trust to collect certain certificates of deposit, and apply the pro- 
ceeds to its payment for the benefit of himself and the holders of the 
certificates, a demurrer stating that the plaintiff is, in fact, suing as the 
agent of the holders of the certificates, and that they are in truth par- 
ties, is a speaking demurrer, and bad. Union Trust Co. v. Wilson, 182 
Reet 66; 108" 5) BS 600: 

§ 451. Infants, etc., defend by guardian ad litem. 
Ward Protected by Court.—Where a guardian ad litem has been duly 

appointed to represent a party to an action under disability, the court 
will protect his interest, and though our statute specifies that a sum- 
mons must be served on such persons, no practical harm would result 
therefrom to the ward where a guardian ad litem has been appointed, 
and he accepts the service of the summons and presumably performs 
his statutory duties; and the proceedings wili not be declared void as 
to the ward when such has been done. Groves v. Ware, 182 N. C. 553, 
109 S. E. 568. 
Return as Evidence of Service.—Where an infant is the owner of 

lands sought to be condemned pursuant to this section, such infant 
must defend by her’ general guardian, where one has been appointed; 
and where service of process has been made upon the general guardian, 
and it appears upon the officer’s return of notice that service has been 
executed upon the infant, such return is sufficient evidence of its service 
upon the infant to take the case to the jury upon the question involved 
in the issue. Long v. Rockingham, 187 N. C. 199, 121 S. E. 461. 

§ 454. Married women. 
See notes to § 2513. 
In General.—Under the provisions of this section and section 2606 et 

seq. passed in pursuance of Article X, section 6, of our State Constitu- 
tion, husband and wife are authorized to contract and deal with their 
separate property, subject to specific exceptions as if they were un- 
married; and by suing alone the wife may recover not only her earnings 
for personal service, but damages sustained by her in consequence of 
eae injury or other tort. Roberts v. Roberts, 185 N. C. 566, 118 

, 129: 

Liability of Husband to Wife.—In Crowell v. Crowell, 180 N. C. 516, 
522, 105 S. E. 206, it was said:—“So much of the common law as ex- 
empted the husband from liability civilly or criminally for assaults, 
slanders, or other torts or injuries committed by him on his wife is in- 
valid now, both ‘because it has become obsolete and at variance with + 
the customs and sense of right, and with our form of government, 
which confers ‘equality before the law’ upon all, and because it has been 
expressly abrogated and repealed !by the statutes above quoted, which 
confer upon the wife the right to sue and be sued alone, ‘when the ac- 
tion is between herself and her husband,’ and to recover, suing alone 
damages for her personal injuries or other torts sustained by her (act 
1913, ch. 138, now C. §., 2513) without exempting her husband from 
such liability.” 

Defendant contends that section 2513, is not sufficiently inclusive in 
its terms to extend to a personal injury or tort sustained by one spouse 
from the other. In reply to this, it may be observed that the right of a 
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wife to sue her husband, under this section, is not limited by any provi- 
sion of the statute to actions involving the rights of property only. 
Hence, considering the two sections together, the court had no difficulty 
in arriving at the conclusion that the plaintiff's right “ maintain this ac- 
tion is an entirely permissible construction. Crowell v. Crowell, 181 N. 
GGG Ge 0G Nom rn 149) 
Under this section a wife may maintain an action against her hus- 

band as in assault, for coercing her willfully and maliciously giving her 
a venereal disease, in which case, punitive as well as compensatory 
damages may be awarded. Crowell v. Crowell, 180 N. C. 516, 105 S&S. 
E. 206. 
The defendant driving an automobile with his wife and children is 

liable in tort for his negligent act which causes his wife a personal in- 
jury, in the wife’s action against him, the common-law fiction of a mer- 
ger of the identity of the wife with that of her husband, and that a 
recovery may not be had by her in view of their relationship, having 
been changed by our statutes. Roberts v. Roberts, 185 N. C. 566, 118 
nity 9: 

Section 4158 Applicable to Feme Covert.—Since the enactment of la- 
ter statutes fully emancipating a feme covert from her liabilities, the 
provisions of C. S., sec. 4158, barring the right to caveat a will after 
seven years, with certain exceptions, apply equally to her. In re Will 
of Witherington, 186 N. C. 152, 119 S. E. 11. 

§ 456. Who may be defendants. 
Removal of Cause to Federal Courts. — A nonresident defendant 

surety of a contractor for the completion of the building may~not re- 
move the cause from the State to the Federal court upon the ground 
that the resident defendants were not necessary parties to the determina- 
tion of the controversy. Morgantown v. Hutton, 187 N. C. 736, 122 
E. 842; cited Bang v. Hester, 188 N. C. 68, 123 S. E. 308. 

§ 457. Joinder of parties; action by or against one for 
benefit of a class. 

Failure to Join.—The plaintiff and another entered into a written 
contract of purchase of defendant’s land, sufficient to bind the latter 
under the statute of frauds, C. S., 988, and the plaintiff alone brought 
this action, alleging fraud, and seeks to recover back the part pay- 
ment of the purchase price made thereon by himself and the other per- 
son interested, who has not been made a party: It was held, that iby 
action the- plaintiff repudiated the contract and renounced his right to 
specific performance, and such other person having an equitable in- 
terest in the subject of the action is a proper party with a right to 
assert such equity and to have the entire controversy settled in one ac- 
One endally ve, Phinnixe ivealty Covels3 No C, 4257111 SBe. 705. 

Suit against Unincorporated Society. — This section permitting the 
joinder of parties and recognizing representation by common interests, 
cannot have application to an attempted suit against an unincorporated 
society, when no individual has been made a party defendant, or appears 
to defend the action in behalf of himself or other member of the society. 
Tucker v}:Eatough, 186 N. C. 505, 120 S. E. 57. 

§ 460. New parties by order of court; intervener. 
In General. Amendments by the court to the complaint, and the 

bringing in of new parties, which merely broadens the scope of the 
action so as to take in the whole controversy for its settlement in one 
action, and made without substantial change in the action as origi- 
nally constituted, do not change the original cause, but are within the 
contemplation of our statute, and may be allowed by the court. Lum- 

N. C.—7 
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berman’s Mutual Ins. Co. v. Sourthern R. Co., 179 N. C. 255, 102 S. 
417, 

The general principles as to the law of negligence ‘being the same 
in each of several actions, a motion for consolidation was properly al- 
lowed, with permission to amend the pleadings, and bring in the proper 
parties under the provisions of our statutes to have ‘all matters of 
controversy settled in one action, when it can be done without preju- 
dice to the rights of any parties, or to a fair and full trial and con- 
sideration of the case. Lumlberman’s Mutual Ins. Co. v. Southern R. 
(Comel7 oO ON. C255 S108 e ose aly. 
Where Garnishee a Mere Stakeholder.—The requirement of C. S., 

821, that an issue shall be made up and determined by the jury where 
the garnishee in attachment denies owing the principal defendant, 
should be construed with this section, requiring the making of all neces- 
sary parties to a full determination of the controversy; and it does not 
apply when the garnishee takes the position of a mere stakeholder and 
sets up in his answer that another, not a party to the action, is the 
owner of the funds attached, and asks that such other’ person be 
brought in so as to protect it, the garnishee, in the payment of the 
funds under an order of the court. Temple v. Eades Hay Co., 184 N. 
9839, 114> SB. 162: A 

Where the funds of a nonresident defendant are attached in the 
courts of this State in the hands of a local bank, an agency for collec- 
tion only, and the garnishee bank answers, setting forth this fact and 
claiming absolute ownership in its forwarding bank, and asks that the 
latter be made a party to the suit, and, in effect, alleging that it, the 
garnishee, is a mere stockholder without interest in the funds attached; 
it was held that it is the policy and express purpose of our Code of 
Procedure that all matters should be. settled as far as possible in one 
and the same action; and the forwarding bank, being a necessary party, 
the refusal of the court to make it a party was of the substance of 
the controversy, and constituted reversible error. Temple v. Eades 
Hay Coyui84.No.C;) 22014 ae e2: 
When New Cause cf Action Is Alleged.—It has been declared to bea 

fair test, in determining whether a new cause of action is alleged in an 
amendment, to inquire whether a recovery had upon the original com- 
plaint would be a_ bar to any recovery under the amended complaint; 
or whether the amendment could have been cumulated with the origi- 
nal allegations. LLumberman’s Mutual Ins. Co. v. Sourthern R. Co., 
UT OMN Cin? 55: 42 60nd ODay ama dir 

§ 461. Abatement of actions. 
The right of action for partition of lands survives the death of the 

plaintiff. White v. White, 189 N. C. 236, 126 S. E. 612. 

Subchapter IV. Venue 

Art. 7. VENUE 

§ 463. Where subject of action situated. 
As to waiver of venue in suits for divorce, see notes to § 1657. 
An action to impress a parol trust upon lands and for an account- 

ting involves a determination of an interest in lands, and the proper 
venue, under this section, therefor is in the county in which the land is 
situate, though it may appear that the alleged trustee has conveyed a 
part thereof to innocent purchasers by proper deed; and upon motion 
made by him, the cause brought in another county should be trans- 
ferred as a matter of right. Williams v. McRackan, 186 N. C. 381, 119 
Sor. 746. , 
A suit to set aside a deed of trust for lands, and to establish a prior 
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lien thereon in plaintiff's favor, involves an estate or interest therein, 
within the intent and meaning of this section. Henrico Lumber Co. v. 
Dare atm pDeue Comm SOm Nem Col ome Oa Sanne Odie. 

Contract Stipulation Regarding Venue.—A stipulation in a contract 
that requires future action thereon if any disagreement should arise, 
to be brought in certain county wherein one of the parties resides, 
concerns the remedy created and regulated by this section, the place of 
venue being within the discretion of the Legislature; and the principles 
upon which a defendant is deemed to have waived his right, after ac- 
tion commenced, by not demanding in writing in apt time a removal of 
the cause to its -proper venue, has no application. Gaither v. Charlotte 
Motor’, Car~Co.,;' 182 -N. -Cy 498,109 Si-Er 362. 

There is a difference between the venue of an action, the place of 
trial, and jurisdiction of the court over the swtlbject-matter of the ac- 
tion, and the parties to a contract may not, in advance of any disagree- 
ment arising thereunder, designate a jurisdiction exclusive of others, 
and confine the trial thereto in opposition to the will of the Legisla- 
ture expressed by this section; and a motion to remove a cause brought 
in the proper jurisdiction on the ground that the contract otherwise 
specified it, will be denied. Gaither v. Charlotte Motor Car Co.; 182 
Is (Cl) ARE, aKig) Sy, 1B Spe 

Action Required to Be Brought in County Where Land Situated.— 
Where the owner of lands has sold them at public sale, by a plat 
showing various divisions thereof, and the purchaser of two of them 
brings suit to set aside the transaction and to cancel certain of his notes 
given for the deferred payment of the purchase price, alleging a fraudu- 
lent representation by the owner as to the quantity of land in dis- 
pute in one of these lots, without which he would not have purchased, 
the controversy involves such an interest in the lands as required by 
this section, te be brought in the county where the land is situated, 
giving the owner the right to specific performance should he sustain 
his defense, and on motion aptly and properly made, it will be re- 
moved to the proper county when the suit has been brought in another 
county from that wherein the land is situated. Vaughan v. Fallin, 183 
Rar C231 S101 110) 4B B13. 

§ 467. Foreign corporations. 
See notes to § 468. 
Section Pertains to Venue Not Jurisdiction—This section is under the 

subject of venue and not jurisdiction, and, though it enumerates cer- 
tain cases, it does not purport to restrict the jurisdiction of the court 
or to prevent the exercise of such jurisdiction as theretofore existed; 
and under our own decisions and those of New York, from which the 
statute was adopted, it does not interfere with the jurisdiction. of our 
courts or transitory causes of actions. Ledford v. Western Union Tel. 
(Comm OMN GMOS e 101m Oone Et e533) : 

§ 468. Actions against railroads. 
Section Pertains to Venue Not Jurisdiction—This section relates 

solely to venue and has no application to taking jurisdiction of an ac- 
tion brought here by a nonresident plaintiff, against a railroad com- 
pany, incorporated in North Carolina. McGovern v. Atlantic Coast 
Line R. Co.; 180 N.C. 219, 104 S.-E. 534. 
Where both plaintiff and defendant are corporations, nonresident of 

the state, an action concerning land ‘brought in a different county from 
the situs of the property, wherein neither has property, nor conducts ‘its 
business, the case falls within the intent and meaning of section 467 
and this section: Henrico Lumber, Co) vy. Date Lumber Co.,:180' N.. GC. 
125 103°S. BE. 915. 
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§ 469. Venue in all other cases. 

See notes of §§ 455-460, 470. 
Section Pertains to Venue Not Jurisdiction. — This section relates 

solely to venue and has no application to taking jurisdiction of an ac- 
tion brought here by a nonresident plaintiff, against a railroad com- 
pany, incorporated in North Carolina. McGovern v. Atlantic Coast 
Ihing k.)-Co,,.480. NupC Sih) 10445. Rhos. 
Venue Cannot Be Jurisdictional — Waiver. — Construing C. S., secs. 

469, 470, and 3214, in pari materia, venue cannot be jurisdictional, and it 
may always be waived. Pleading to the merits waives defective venue. 
Venue is a matter not to be determined by the common law, but by 
legislative regulation. Clark v. Carolina Homes (N. C.), 128 S. E. 
20, 25. 

Action by Unemancipated Illegitimate Child—The residence of an 
unemancipated illegitimate child is, by the construction of law, that of 
the mother, and the venue of his action by shis next friend on a con- 
tract made by his mother and father for his benefit is the county of 
the residence of his mother, though the child may be living with his 
grandparents at the time in a different county. Thayer v. Thayer, 187 
Wri Siaiy dea, ee eae 
Where Bank and Its Officers Sued Jointly—Where in good faith 

a citizen and resident of one county, sues jointly in tort a national bank 
located in another county, and its officer, the defendants may not as of 
right have the cause removed for trial to the county wherein the bank 
conducts its business. As to whether the Federal statute, entitled 
“Locality of Actions,’ provides that the venue. must be in the county 
wherein the bank was located, should the bank have been sued alone, 
quere? Semble, if so, the bank could waive this right. Curlee v. Na- 
fional ‘Banks? Nw Catlo l2deiee i. e194; 

Action Brought by Nonresident Plaintiff—The county of the resi- 
dence of the defendant, in an action upon alleged breach of contract, by 
a nonresident plaintiff, is the proper venue. Southern Cotton Oil Co. v. 
Grimes, 183 N. C. 97, 112 8. E. 598. 

The venue of an action brought by a nonresident of the State in a dif- 
ferent county herein from that where the defendants reside or do busi- 
ness, and wherein the defendant has no property, is an improper one. 
Roberts v. Moore, 185 N. C. 254, 116 S. E. 728. 
An action to enforce a lien for materials furnished and used in a 

building is not specifically required to be brought in the county wherein 
the building is situated, but comes within the provisions of this sec- 
tion, making the venue where the plaintiffs or defendants reside, etc.; 
and where the venue is improper, the action may nevertheless be pro- 
ceeded with to judgment, unless demand or a change of venue is made 
on motion, the failure to do so being a waiver of the right. Where a 
judgment establishing a lien of this character has been obtained by 
timely procedure in a different county from that wherein the build- 
ing is situate, and the defendant debtor has appeared and has entered 
no objection, upon docketing the judgment in the county of the situs of 
the property, the court may appoint a commissioner to. sell the prop-,, 
erty in subjection to the lien. Semble, this applies to instances where ° 
the statutes specify the venue. Sugg v. Pollard, 184 N. C. 494, 115 S. 
E. 153. 
Where a judgment establishing a lien for material furnished and used 

in a building has been transferred and docketed in the county wherein 
the building is situated, the mere fact that the entry on the judgment 
docket in the latter county does not specify this kind of lien is imma- 
terial when the judgment filed therein specifically does so. Sugg v. 
Bollard. 184 NieCe 494-07 1 Se Hei 5a. 
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§ 470. Change of venue. 
Section Relates to Wenue Not Jurisdiction. — It has been held re- 

peatedly that these statutes, sections 465-470, relate to venue and not 
jurisdiction, and that if an action is brought in the wrong county it 
should be removed to the right county, and not dismissed, if the mo- 
tion is made in apt time, and if not so made, that the objection is 
waived, and we do not think that section 1657 was intended to change 
this principle or that it has any such effect. Davis v. Davis, 179 N. 
Sys Use MOP Se AB a ptap 

Power of Clerk under § 913a.—The power to entertain a demand of 
defendant to remove an action to the proper venue under the provi- 
sions of this section, is now conferred by a recent statute (C. S., § 913a) 
upon the clerk, subject to the right of appeal to the judge at the next 
term, when the motion shall be heard and passed upon de novo. 
Roberts v. Moore, 185°N: C. 254, 116° S. E. 728. 
Where defendant has made his motion before the clerk to remove 

the action to the proper venue, the question is then a matter of sub- 
stantial right, and the clerk is without power to proceed further in 
essentials until the right to remove is considered and passed upon. 
Roberts we Moores sighs Ny C0254. 1161S) EY 728. 

Appeal to Judge—wWhere the clerk of the Superior Court orders 
the action vpon contract removed to the county of the defendant’s 
residence, and the plaintiff, a nonresident, has appealed therefrom to 
the judge, who in term orders the cause transferred and the defend- 
ant has complied with the requisites of the statute in filing a written 
motion in apt time, the action of the trial judge is a valid exer- 
cise of his jurisdictional authority. Southern Cotton Oil Co. v. Grimes, 
PESO NC Og 4 tie Sy .4 698: 

Effect of Failure to Comply with Section.—-The matter of venue is not 
jurisdictional in the first instance, and the defendant will lose his right to 
have an action against him removed from an improper to the proper county 
by failing to comply with the provisions of this section, that before the 
expiration of the time for filing his answer he must demand in writing 
that the triak be conducted in the proper county Roberts v. Moore, 185 
Nam Ca 25451 On o4 2728: 

When Judgment by Default Vacated.—When a judgment by default 
final has been entered against a defendant for the want of an answer, 
and it appeared that the defendant had lodged his motion in apt time, 
for a change of venue in accordance with the provisions of this section, 
which has not been determined, the failure or inability of the defend- 
ant to have given the plaintiff ten days notice of his motion, C. S., 
912, before time for answering has expired, will not affect his right 
to have the judgment by default against him vacated. Roberts v. Moore, 
POS eNom 204, 11 GS, Cee 
When the defendant has proceeded by motion before the clerk to 

have plaintiff's action against him removed to the proper county for 
improper venue, and this before the time for filing his answer has ex- 
pired, a judgment by default final for the want of an answer is entered 
contrary to the due course and practice of the courts, and on appeal to 
the Supreme Court will be set aside, and the cause remanded for the 
clerk to consider and pass upon defendant's motion for a change of 
venue, ,.Roberts v. Moore, 185 N.’ C. 254, 116 S. E. 728. 
When Bank and Officer Sued Jointly—Under the provisions of C. S., 

secs. 469, 470 (2), it is within the sound discretion of the trial judge to 
change the venue of an action sounding in tort, to another, when in his 
judgment the county in which the action was brought does not best 
subserve the ends of justice, or when justice would be promoted by the 
change requested, and upon his findings upon the evidence in this case, 
it is held, that his discretion in refusing to remove the cause was not 
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such an abuse thereof as to reverse his judgment on appeal. Curlee 
v. National Bank, 187 N. C. 119, 121 S. E. 194. 

§ 473. Additional jurors from other counties instead of 
removal, 

Discretion of Judge.—The trial judge, when refusing defendant’s 
motion to remove an action for homicide to another county, may, in 
the exercise of his sound discretion, have the jurors summoned from 
any adjoining county, or from any county in the same judicial dis- 
trict, or have jurors drawn from the jury box of such county. State v. 
Kincaid. 188 Ni Go 209." HO wos 612. 

Subchapter V. Commencement of Actions 

Art. 8. SUMMONS 

§ 475. Civil actions commenced by. 
How Jurisdiction in Actions in Personam Acquired. — In Hatch wv. 

Alamance R. Co., 183 N. C. 617, 112 S. E. 529, it was said:—“An action 
is commenced as to each defendant when the summons is issued against 
him (C. S., 404, and this section), but in actions in personam jurisdiction 
of a cause of parties litigant can be acquired only by personal service of 
process within the territorial jurisdiction of the court, unless there is an 
acceptance of service or a general appearance, actual or constructive. 
Bernhardt v. Prown, 118 N. C. 701, 24 S. E. 527; Vick vw. Flournoy, 147 
N. C. 212, 60 S. E..978; Warlick v. Reynolds, 151 N. C. 610, 66 S. E. 
Gave alalte FORMER aba lsy © 

§ 476. Contents; return; seal. 
See notes to § 505. 
Historical— Under the original Code of Procedure, adopted in 1868, 

the intention was to simplify and expedite the trial of causes and to re- 
duce the expense of legal proceedings, the most marked features of this 
new procedure probably were: 

1. The abolition of the distinction between law and equity, and be- 
tween forms of actions, and to provide that there should be only one 
form tor action Const. wie Vnese came 

2. The other striking feature of the new procedure was that all sum- 
monses should be returnable before the clerk, and that all pleadings 
should be made up and perfected before him; that when an issue of law 
is raised an appeal should lie to the judge at chambers, and be prompfly 
acted on by him and. returned. And further, that when an issue of 
fact arose upon the pleadings, and in such cases only, the cause should 
be transferred to be tried before the judge at term. This eliminated very 
much delay and expense in legal proceedings, for no cases could be on 
the docket before the judge at term for trial except those in which issues 
of fact had been formulated before the clerk by the pleadings. Camp- 
bell wv. Campbell, 179 N. C. 413, 415, 102 S. EB. 737. See notes of this 
case under § 1662. 
Same—The Batchelor Act.—In Campbell v. Campbell, 179 N. C. 413, 

102 S. E. 737, it was said:—“This system has been continued in all the 
States, unchanged, in which the new procedure had been adopted, it is 
believed, except in this State. In this State, at that time, our people were 
much embarrassed by the results of the war, and instead of desiring ex- 
pedition in the determination of actions there was a desire to put off as 
long as possible the rendition of judgments for debt. Accordingly, 
what was commonly known as the ‘Batchelor Act,’ entitled, ‘An act sus- 
pending the Code of Civil Procedure in certain cases,’ ch. 76, Laws 
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1868-9, ratified 22 March, 1869, was enacted, which provided that sum- 
monses should be made returnable to the term instead of before the clerk. 
This act provided, sec. 13, that the suspending act should be temporary 
and in force only ‘until 1 January, 1871.’ But, owing to the financial con- 
ditions of the time, it was later continued indefinitely, and then by over- 
sight, though contradictory to concept and intent of the Code of Civil 
Procedure (which required all process to be issued returnable before the 
clerk), it has endured to this time though such anomaly has not ob- 
tained, it is believed, in any other State.” 

Effect of this Section.—‘‘The suspending act was discussed in McAdoo 
Benbow, 63 N. C. 461, there being a dissent upon the ground that the 

Bet was unconstitutional. The statute of 1919, ch 304, (this section) 
known as the ‘Crisp Act,’ was intended, as expressed in its title, simply 
‘To restore the provisions of the Code of Civil Procedure in regard to 
process and pleadings, and to expedite, and reduce the cost of, litigation.’ 
The suspending act was an anomaly grafted upon the simple and ex- 
peditious system of the Code of Civil Procedure, as it was originally 
adopted here, and as it has continued to prevail in all the other States that 
adopted it. Sich suspension was intended, as stated in the act, to be tem- 
porary.” Campbell v. Campbell, 179 N. C. 413, 416, 102 S. E. 737. 

‘Under the “Crisp Act” (this section) to “restore the provisions of 
the Code of Civil Procedure in regard to Process and Pleadings and to 
expedite and reduce the cost of litigation,’ where advertisement of the 
summons is required, by implication the time for filling answers is extended 
to twenty days after the completion of the service by publication; and 
where this time has not been allowed before judgment, it is an irregular- 
ity upon the face of the record which éntitles the defendant to have it 
set aside. Campbell v. Campbell, 179 N. C.. 413, 102 S. E. 737. 

Sections 476 and 593 Construed Together. —In Young v. Davis, 182 N. 
R200. 204-108 ow i. 644, ite was said:-— “The two acts are not 
necessarily repugnant, but on the contrary it i is clear, we think, that the 
one is an exception to the other, or rather the first affords an additional 
and more speedy method of relief in the stated class of suits. We are 
confirmed also in this view by the fact that the capable codifiers of Con- 
solidated Statutes, and their learned apie have incorporated the two 
statutes of the regular session, 156 and 3 in their valuable work, where 
they appear im separate sections, ‘hig. ea and 593, not as incon- 
sistent, but as affording two recognized methods of procedure in civil 
causes and in the cases specified. The legislators at the time they passed 
the statute of the Special Session were no doubt fully aware that both 
these laws of the regular session were generally recognized as existent 
and had been so brought forward in the work referred to, and in re- 
stricting the effect of the act of the Special Session in terms to chapter 
304, they thereby manifested a clear intent that the special act on mon- 
eyed demands in the cases and to the extent specified therein should be 
undisturbed.” 

Omission of Seal from Copy.—In this case the original summons bore 
the proper seal and the copy purported to have been attested in like man- 
ner. The copy included every material part of the original except the seal, 
the omission of which, not affecting the substance of the writ, did not 
impair the efficacy of the service or in any way mislead or prejudice the 
defendant. Tn affixing the seal the object is to evidence the authenticity of 
the summons, but the seal is not a part of the summons in the sense that 
its impress upon the copy is essential to the validity of the original. El- 
ramy v. Abeyounis, 189 N. C. 278, 126 S. E. 743, 744. 

§ 482. Service by reading. 
Editors’ Note. — This section seems to be superseded in part by the 

provision in § 479, Vol. III, allowing service by delivery of a copy in all 
cases. 
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§ 483. Service by copy. 

Requirement as to Corporations Mandatory.—The summons must be 
served on a corporation by the delivery of a copy thereof to one of cer- 
tain designated officers or to a local agent; and this requirement, it is 
held, must be strictly observed. Hatch v. Alamance R. Co., 183 N. C. 
Gin. Orda Se Hs 529, 
A foreign express company, while a member of the Federal Govern- 

ment Control Act, a war measure, does not fall within the provision of 
this section as to local process agent. McAlister v. Express Co., 179 N. 
Re pO LOS: eeu ¥sg! L20) 

§ 484. Service by publication. 

Necessity for Averment of Due Diligence.—“The authorities seem to 
be decisive that, under our statute as now framed, the allegation that a 
defendant can not be found in the state, after diligent search, is an essen- 
tial averment to a valid service of original process by publication.” 
Sawyer v. Camden Run Drainage District, 179 N. C. 182, 183, 102 S. E. 
273. 

The fact that the defendant in an action to whom service of summons 
by publication is sought is a nonresident, is not a sufficient averment in 
the affidavit, it being necessary to show that after due diligence he can- 
not be found within the state, without which the process is fatally defec- 
tive. Davis uv» Davis, 179 N. C. 185,°102 S: 7B. 270. 

The Supreme Court has the power to permit an amendment therein to 
an affidavit made for the publication of a summons; ‘but where the ac- 
tion is for divorce a vinculo, and the defect is in omitting the averment 
that the defendant cannot after due diligence be found in this state, and 
it is admitted that the defendant is a nonresident and at the time em- 
braced by the publication, was absent from the state, the Supreme Court 
may remand the case to the Superior Court to hear and consider the 
evidence, and the Superior Court Judge, for the purpose of being advised 
may submit the question to a jury. Davis v. Davis, 179 N. C. 185, 102 
Sk ip. 270. 

Order of publication of service of summons in an action by the wife 
for diverce is’ not objectionable as irregular, for the failure of the aff- 
davit to set forth a good cause of action, when there are therein allega- 
tions that the husband had abandoned his wife, had left the State after 
having wrongfully appropriated her separate property to his own use, 
leaving her without support, and had subjected her to an inquisition of 
lunacy, and is now professionally engaged in another State upon a good 
salary, etc.; and this principle also applies to a suit of the wife to recover 
lands purchased by the husband with her separate money, and title taken 
in himself without her consent, and in either case publication may be 
made. White v. White, 179 N. C. 592, 103 S. E. 216. 

§ 490. Voluntary appearance by defendant. 

Effect of General Appearance. — In Ashford v. Davis, 185 N. C. 
116 S. E. 162, the Court said:—‘‘The original service was made on a os 
cal agent of the railroad company. W. D. Hines, Director General, ap- 
peared in the register’s court, defended the action, and appealed 
from the judgment to the Superior Court. The general appearance 
waived all defects and irregularities, and would have ‘been sufficient 
even if there had been no service at all of the summons shown.” 

“By making a general appearance and filing an answer upon the mer- 
its the defendant waived any defect in the service of the summons. The 
statute provides that the voluntary appearance of a defendant is equiva- 
lent to personal service of the summons.’ McCollum v. Stack, 188 N. 
C. 462, 465, 124 S. E. 864. 
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§ 492. Defense after judgment on substituted service. 
Good Cause.—Allegations by the movant to set aside a judgment, for 

irregularity, that he has “a good and meritorious defense,” is but his 
own opinion, and is insufficient; nor is it aided by erroneous statements 
of matters of law or of conflicting facts that have been judicially found 
adverse to his contentions. White v. White, 179 N. C. 592, 103 S. E. 
216. 

Exception as to Lands Sold in Divorce Proceedings.—The provisions 
of this section, as to setting aside judgments against nonresident de- 
fendants served by publication, upon motion showing sufficient cause, 
made within a year after notice, and within five years after its rendition 
on such terms as may be just, with restitution, etc., does not apply where 
the lands have been regularly sold under an order of court in divorce 
proceedings, of which the defendant had notice, to pay the wife alimony 
which had been allowed her. White v. White, 179 N. C. 592, 103 S. E. 
216. See note of this case under § 1666. 

i of the 
lands situated here of the nonresident husband, is not necessary to sub- 
ject it to the payment of alimony regularly allowed the wife pendente 
lite her suit for divorce, upon publication of summons, or to declare the 
husband her trustee in his purchase of lands with her separate money, to 
which he had taken title in himself, without her consent, nor in either 
case iS any notice required beyond publication of summons. White v. 
White, 179 N. C. 592, 103 S. E. 216. 

The allegations of the complaint particularly describing the lands situ- 
ate here of the nonresident husband sought to be subjected to the wife’s 
claim for alimony in her suit for divorce, and the judgment therein di- 
recting it to be sold accordingly, practically amount to an attachment of 
the lands indicated. White v, White, 179 N. C. 592, 103 S. E. 216. 

No “good cause is shown” to set ‘aside a judgment allowing alimony 
te the wife pendente lite her action for divorce, or in’ a suit to declare 
him. her trustee in taking title to lands bought with her money and with- 
out her consent, where publication of summons has been regularly made 
under this section, and in proceedings regular upon their face, when the 
motion has been made after a lapse of nearly five years, the defendant 
had actual knowledge of the action, and the death of the wife has caused 
the loss of the evidence upon which the judgments were rendered. White 
Ueeyvhaite, 179) IN. C..592, 103 S; EE. 216. 

ART. 9, PROSECUTION BoNDs 

§ 495. Defendant’s, for costs and damages in actions for 
land. 

Construed with Sections 509 and 505(4).—This section, section 509 as 
amended by the acts of 1921, and section 595(4) are in pari materia with 
Pubilc Laws of 1921, ch. 92, sec. 1(3), and should be construed together, 
and the requirments of section 595(4) must be observed, that in an action 
for recovery of real property, or for the possession thereof, the defend- 
ant in possession must give bond before answer, unless he has ‘been 
lawfully excused therefrom or the plaintiff has waived his legal right 
thereto. ;.Battle v. Mercer, 187 N. C. 437, 122 S. E. 4. 
Same—Power of Superior Court Judge. — Under the provisions of 

chapter 92, section 1 (18), Public Laws of 1921, the power of the Su- 
perior Court judge to allow amendments to pleadings given by C. S., 547, 
or to allow answer to be filed, C. S., 536, applying also to the defendant 
in possession of lands and claiming an interest therein giving bond, this 
section is not affected. Battle v. Mercer, 187 N. C. 437, 122 S. Eo id 
A tenant in common in possession claiming title holds such possession 

for his cotenants by one common title, and in an action to recover the 
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lands, he comes within the meaning of this section, and must file the 
bond therein required, according to law, before answering the complaint. 
BattleasevMiercer 18iiuN-.Ca43 oe leowon. bee. 

Ignorance That Bond Required.—Ordinarily excusable neglect cannot 
arise out of a mistake of law, and where judgment has been rendered by 
default final for plaintiff for the failure of defendant to file answer as 
required by ihe statute, § 509 as amended in 1921, the ignorance of the de- 
fendant that he was required to file the bonds, before answer, required 
by this section, when he is in possession of and claiming title to lands, 
the subject of the action, is not excusable neglect on his motion to set 
the judgment aside, and not allowable when it appears that the plain- 
tiff was diligent in insisting upon his rights and has done nothing that 
could be regarded as a waiver thereof. Battle v. Mercer, 187 N. C. 437, 
12 reba. 4. 
Time in Which to File Bond.—Where the complaint in an action has 

not been sérved with the summons, the defendant has twenty days after 
its return date in which to answer or demur; and when the defendant is 
in possession of land, and the action is to recover the lands the defend- 
ant has also twenty days, under the circumstances, before pleading, in 
which to file the bond required, by this section, conditioned upon his pay- 
ing to plaintiff all costs and damages which the latter may recover, in- 
cluding damages for the loss of rents and profits. Jones v Jones, 187 N. 
CP 89 122 oon ees n Oe 

Appointment of Receiver Unnecessary.—In an action to recover real 
property or its possession, upon the approval of the defendant’s bond 
by the clerk ot the Superior Court for continued possession, given un- 
der this section, when the defendant has given it in compliance with the 
statute, the plaintiff has an adequate and sufficient remedy -at law upon 
the bond of the principal and surety so given and approved, and the 
equitable right to the appointment of a receiver, C. S., 860, sec. 1, is 
not available to the plaintiff, it appearing that a money demand will suffi- 
ciently compensate him. Jones v. Jones, 187 N. C. 589, 122 S. E. 370. 

Art. 10. JOINT AND SEVERAL DEBTORS 

§ 497. Defendants jointly or severally liable. 
Where, in an action against a partnership, service of summons has 

been made on some of the partners but not all, upon a verdict in plain- 
tiffs favor, a judgment is properly entered binding upon the partner- 
ship’s joint property, and upon the individual members served, but not 
individually upon those not so served with process. Hancock v. South- 
gate, 186 N. C. 278, 119 S. E. 364. 

Art. 11. Lis PENDENS 

§ 501. Cross-index of lis pendens. 
Breach of Option Contract Not Included.—An action to recover dam- 

ages for the breach of an option contract is not an action affecting the 
title to realty, within this section, and the filing of notice in such case 
will not affect a purchaser pending that action. Horney v. Price (N. C.), 
1285. 1.) 321. 

§ 502. Effect on subsequent purchasers. 
Fraudulent Purchaser of Lands.—Where the president of a corporation, 

a substantial owner of its shares of stock, has personally bought in the 
lands which the company is under a ‘binding contract to convey, be- 
fore suit brought to enforce the contract, and with full knowledge of the 
plaintiff's right, taken deed for same from his company, before com- 
plaint filed, he and his corporation are concluded from setting up the 
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doctrine of lis pendens as a defense, and his purchase will be held inef- 
fective and fraudulent as to the decree rendered and the rights estab- 
lished in the plaintiff's favor, for specific performance. Morris v. Bas- 
night, 179 N. C. 298, 102 S. E. 389. 

Purchase from Litigant with Notice. — The doctrine of lis pendens, 
as it ordinarily prevails, only affects third persons who may take title 
to lands after the nature of the claim and the property affected are 
pointed out with reasonable precision by complaint filed or by no- 
tice given pursuant to this section but the principle is not operative 
where one buys from a litigant with full notice or knowledge of the 
suit, its nature and purpose and the specific property to be affected. 
Morris v. Basnight, 179 N. C. 298, 102 S. E. 389. 

Subchapter VI. Pleadings 

Art. 12. COMPLAINT 

§ 505. First pleading and its filing. 
In General.—In Campbell v. Asheville, 184 N. C. 492, 493, 114 S. E. 

825, it was said: “The clause ‘otherwise the suit may, on motion, be dis- 
missed’ was omitted in the act of 1919, but was brought forward in Con- 
solidated Statutes (sec. 505), and continued in effect until amended at the 
Extra Session of 1920. Public Laws, Extra Session 1920, ch. 96; Public 
Laws 1921, ch. 96.” 

Clerk Cannot Extend Time for Filing.—Under the provisions of this 
section, before those. of Public Laws 1921, ch. 304, went into effect, the 
latter being an act to restore the Code of Civil Procedure in regard to 
pleadings and practice, and to expedite and reduce the cost of litigation, 
it was discretionary with the judge of the Superior Court to allow ex- 
tension of time for the filing of pleadings, and. where the complaint in 
an action had not been filed in the time allowed by law, under the pro- 
visions of the former statute, and the later procedure is in effect at the 
time of the plaintiff's motion for time to file complaint, such motion 
should be made before the judge, and not before the clerk of the court; 
and where it has been made before the clerk, and the judge has er- 
roneously held that the clerk has power to extend the time for filing the 
complaint, the case will be remanded, on appeal, in order that the judge 
may treat the appeal from the clerk as if the motion had originally been 
made before him, and pass upon it in the exercise of his sound discretion. 
Campbell v. Asheville, 184 N. C. 492, 114 S. E. 825. 

Not Applicable to Forsyth County.—The provisions of C. S., 476, this 
section, and section 509, as to filing pleadings before the clerk of the 
Superior Court, was to expedite the trial of causes, and has no application 
to the county court of Forsyth, where, owing to the large volume of 
business on account of the size and importance of its principal city, the 
terms of court occur monthly, or oftener. Union Guano Co. v. Middle- 
Sex ouppiy, (o:, 18. N.C: 210,1106; Si B. 832, 

§ 506. Contents. 
In General.—Unless the complaint contains “a plain and concise state- 

ment ofthe facts constituting a cause of action, without unnecessary 
repetition pursuant to this section, and the answer contains ‘‘a general or 
specific denial of each material allegation of the complaint controverted 
by the defendant, or of any knowledge or information thereof sufficient 
to form a belief,” and “a statement of any new matter constituting a de- 
fense or counterclaim, in ordinary and concise language, courts will be 
hampered in determining what are the proper issues, both as to form 
and to number. The principles of good pleading are retained under our 
present system. Hunt v. Eure, 189 N. C. 482, 127 S. E. 593, 596. 
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§ 507. What causes of action may be joined. 
In General.—Causes of action may not be united under the provisions 

of this section, except those for the foreclosure of mortgages, unless they 
affect all the parties thereto. Roberts v. Utility Mfg. Co., 181 N. C. 204, 
106 S. E. 664. 

“Tf the grounds of the bill be not entirely distinct and wholly uncon- 
nected, if they arise out of one and the same transaction or series of 
transactions, forming one course of dealing and tending to one end, if 
one connected story can be told of the whole, then objection to their 
joinder cannot apply. Bedsole v. Monroe, 40 N. C, 313.” Taylor v. 
Postal Life Ins. Co., 182 N. C. 120, 122, 108 S. E: 502. 
What Constitutes a Dependent Related Claim.—In an action against 

a life insurance company and the beneficiaries, to recover upon a policy, 
the plaintiff alleged that the insured, then deceased, had previously as- 
signed or transferred his policy to him, and the beneficiaries answered, 
setting up as a cross-action or counterclaim that the plaintiff and de- 
ceased had purchased lands in common, and that in their partnership 
dealings the deceased had assigned the policy upon certain conditions . 
which the plaintiff had failed to perform. The insurance company paid 
the amount of the policy into court to await the final disposition of this 
controversy: It was held that the matters alleged in the counterclaim 
or cross-action were not so unrelated and independent of each other as 
to make the defendant’s pleading defective for multifariousness; and that 
the matters for adjudication arose out of the same transaction, or series 
of transactions, making a complete whole, and the plaintiff's demurrer 
thereto was bad. Taylor v. Postal Life Ims. Co., 182 N. C. 120, 108 S. 
FE. 502. 
A contractor sued the owner for the contract price of the building and 

the latter had the architects made parties and then answered setting up 
an offset or counterclaim upon allegation that certain damages were 
caused either by faulty construction or fault of the architects in their 
plans and specifications, without allegation that the architects in any 
manner had charge of or participated in the construction of the building, 
to which the architect demurred upon the ground of misjoinder of par- 
ties and causes of action: It was held that a demurrer was good, and a 
severance of the causes could not be ordered. Rose v. Fremont Ware- 
house’ Co, 182 Noo LOT 108 Se ee, 

Art. 13. DEFENDANT’S PLEADING 

§ 509. When defendant appears and pleads; time for. 
See notes to § 495. 
Presumption as to Filing of Complaint—Under the provisions of this 

section as amended in 1921, it will be presumed on appeal that the com- 
plaint in a civil action was filed on or before the return day of the sum- 
mons, nothing else appearing, according to the time thereof therein 
specified. Jones v. Jones, 187 N. C. 589, 122 S. E. 370. 

Power of Clerk to Remove Cause.—This section confers no power 
upon the clerk of the Superior Court to hear and determine a motion to 
remove a cause to another county, and this must be done before the judge * 
in term; and where the defendant has filed his motion to remove the 
cause before the clerk, and afterwards filed his answer within the statu- 
tory time, the motion is made in time, and the case should be transferred 
to the Superior Court for a hearing of the motion before the court in 
term. Stevens Lumber Co. v. Arnold, 179 N. C. 269, 102 S. E. 409. 

Extension of Time by Clerk.—The clerk of the Superior Court in 
which an action has been commenced has authority, upon request of the 
defendant, to extend the time for filing the answer beyond the twenty 
days allowed by this section, but he may not, of his own motion, extend 
the time without the defendant's consent, beyond that requested, and bar 
him of his right to move the cause to another county when his motion 
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is made before answer filed within the twenty days allowed him from 
the filing of the complaint, though under a misapprehension as to the 
statutory time he has requested the clerk to allow him two weeks in 
which to file his answer, the time to which he is entitled by the statute. 
Stevens Lumber Co. v. Arnold, 179 N. C. 269, 102 S. E. 409. 
Where a defendant has acted within the time allowed him by law to 

file his motion to change the venue oi the action, and it appears that he 
has requested the clerk of the Superior Court for an extension of two 
weeks trom the filing of the complaint in which to answer under a mis- 
apprehension of the statutory time allowed by this section, the extension 
of time by the clerk beyond that requested is not upon his application, 
and the failure ot the defendant to specially controvert this upon ,the 
argument will not deprive him of his right. Stevens teats Carew: 
Arnold, 179 N. C.. 269, 102 S. E. 409. 
Where the clerk ot the court has entered judgment by deraatt for the 

want of an answer against one or more of defendants in failing to file 
answer or demurrer, under the provisions of this section as amended, in 
1921, the defendants against whom the judgment has been rendered may 
on appeal apply to the judge for an extension of time. Brooks v. White, 
132 iy G. Dea laos. L561. 
Same—When Time Not Extended.—Where the summons is served 

with the copy of the complaint, under the provisions of this section as 
amended in 1921, the clerk of the Superior Court is not given the power 
to extend the time of the filing of an answer beyond twenty days after 
the service has been made. Battle v. Mercer, 187 N. C. 437, 122 S. E. 4. 
Same—Not Applicable to Judge.—This section, as amended in 1921 

prohibits the clerk of the court only from extending the time for defend- 
ant to answer, and does not impair the broad powers conterred DyyGaors 
sec. 536, upon the judge, to the effect that when the cause is properly be- 
fore him “he may in his discretion and upon such terms as may be just, 
allow an answer or reply to be made or other acts done after the time, or 
by an order to enlarge the time.” McNair vw. Yarboro, 186 N. C. 111, 118 
e918. 
Where proceedings are commenced by the issuance of a summons by 

a nonresident plaintiff in the wrong venue, before the clerk of the court, 
the defendant may file his motion before the clerk before time to answer 
has expired, and thereafter file his answer, when the cause will be trans- 
ferred to term; and the motion to remove then being properly before the 
judge, he has jurisdiction and authority to pass thereon, and order the 
case transferred to the proper venue. Zucker v. Oettinger, 179 N. C. 
277, 102 S.°E. 413. 

Art. 14. DEMURRER 

-§ 511. Grounds for. 
Want of Proper Service of Summons.—Where a nonresident defend- 

ant wishes to demur to the jurisdiction of the court for the want of proper 
service of summons on him, he must enter a special appearance for 
that purpose and confine his demurrer to that objection alone; and where 
he has entered a general appearance, or demurred on the further ground 
that the court has no jurisdiction of the subject mater, it is to be taken 
as a general appearance as to the merits, waiving the objection as to 
proper service, and he will be bound by the adverse judgment of the court 
having jurisdiction over the subject-matter of the action. Dailey Motor 
Co. v. Reaves, 184 N. C. 260, 114 S. E. 175. 

The intent of the nonresident defendant to enter a special appearance 
and demur to the jurisdiction of the court upon the ground of insufficient 
service of summons on him, is ineffectual when it appears that he further 
denies in his demurrer the jurisdiction of the court over the subject-mat- 
ter of the action, and thus goes to the merits of the controversy. Dailey 
Motor Con weheaves., 1840 Ne GC o60y 1499, Hiat75. 
How Objection to Parties Taken.—In Lanier v. Pullman Co., 180 N. 
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C. 406, 409, 105 S. E. 21, it was said: “An objection that there are im- 
proper parties, as here alleged, cannot be made by motion in arrest of 
judgment. Where there is a defect of parties, the objection can be taken 
by demurrer, if the defect appears on the face of the pleadings, and when 
it does not so appear, the proper pleading in an answer (under this sec- 
tion). An objection to a misioinder of parties may be taken in the same 
way. The objection here is that there is a misjoinder and not a defect of 
parties. Neither can be availed of by a motion in arrest of judgment. 
‘A defect of parties will be deemed to have been waived, unless taken 
advantage of by demurrer when such defect appears on the face of com- 
plaint, or petition, or by answer when it does not so appear.’”’ 

Pricr Pendency of Another Action—A demurrer to a complaint, setting 
up the prior pendency in another county of an action upon the same sub- 
ject-matter between the same parties, will be sustained, under this sec- 
tion, and, when such allegations do not so appear in the pleading, ob- 
jection to the pendency of the second action may be taken by answer. 
Allen v. Salley, 179 N. C. 147, 101 S. E. 545. 

§ 516. Division of actions when misjoinder. 
See notes of Rose v. Fremont, under § 507. 
Misjoinder Both of Parties and Causes of Action.—Causes of action 

cannot be divided under this section, when there is a misjoinder both of 
parties and causes of action, and when there is a cause ot action alleged 
against one deiendant assigned by him to one of the plaintiffs, and a 
breach of a separate contract made by him with both of the plaintiffs, 
and also a breach of another contract made with one of the plaintiffs, a 
demurrer thereto for misjoinder of parties and causes of action is good. 
Roberts v. Utility Mfg. Co., 181 N. C. 204; 106 S$. E. 664. 

A demurrer will be sustained for a misjoinder of both parties and 
causes of action in the same action, and a severance thereof is not per- 
missible, _-Laylorzv., Postal) ite Inse Cone is2sNeiGs 120 el08e5. nen le. 
Rose v. Fremont Warehouse Co., 182 N. C. 107, 109, 108 S. E. 389. 

Same—lIllustration.—An action brought by the wife in which her hus- 
band has joined, each independently seeking to recover from the defend- 
ant the value of their services separately rendered, upon a quantum 
meruit, is a misjoinder both of parties plaintiff and causes of action, 
which will ordinarily be dismissed upon demurrer; but the court may 
sustain the demurrer and permit the defect to be cured by an amendment 
and the wife’s cause proceeded with upon such terms as it considers just. 
Shore. v, Holt 185 N. Crslo etl ie sure 165 

§ 517. Grounds not appearing in complaint. 
Pendency of Another Action.-A demurrer to a complaint, setting up 

the prior pendency in another county of an action upon the same subject- 
matter between the same parties, will be sustained, and, under this sec- 
tion, when such allegations do not so appear in the pleading, objection 
to the pendency of the second action may be taken by answer. Allen v. 
Salley,-179 N.C. 147:10t9Sin Bl 545: 

§ 518. Objection waived. 
A demurrer to the jurisdiction of the court or that the complaint does 

not state facts sufficient to constitute a cause of action, may be entered 
after answer filed, and the principle upon which it is ordinarily required 
that the answer be first withdrawn with leave of the court before demur- 
ring to the complaint, does not apply. Cherry 7. Atlantic Coast Line R. 
CosrisseN..C.590,7116.S.5 Hee, 
Where Defense Is in Effect a Demurrer Ore Tenus.—Where plaintiff 

filed a verified complaint and defendant did not verify his answer, but 
appealed from a default judgment on the ground that the complaint did 
not state a cause of action, the defense is in effect a demurrer ore tenus 
and must be considered under this section. Horney v. Mills (N. C.), 128 
S. E. 324, 



§§ 519, 521) Civil PROCEDURE tit 

Art. 15. ANSWER 
§ 519. Contents. 

See note of Hunt v. Eure, 189 N. C. 482, 127 S. E. 593, under § 506. 
Counterclaim for Less Sum than $200.—Where an action on contract 

has originally and properly been brought in the Superior Court because 
of an equity involved, or its being for the possession of personal prop- 
erty, the recovery on a counterclaim, in the Superior Court, will not be 
denied for want of jurisdiction on the ground that the demand thereof 
was for a less sum than two hundred dollars, the jurisdiction as to mat- 
ters of counterclaim coming within the provisions of this section and. 
sections 521, and 602. Singer Sewing Machine Co. v. Burger, 181 N. C. 
Pye acme dee e 

Waiver of Right to Question.—In a claim and delivery case no com- 
plaint being filed, where the defendants file an answer setting up a 
counterclaim to which the plaintiff offers defenses, the plaintiff waives 
the right to question the propriety of setting up the counterclaim in such 
case. Shearer & Son v. Herring, 189 N. C. 460, 127 S. E. 519. 

§ 521. Counterclaim. 
See notes of § 519. 
Purpose of Section.—This section was intended to authorize the claim 

and counterclaim to be settled in one action, when there is another con- 
tract or a matter “arising out of the same contract or transactions,” which 
could not have been pleaded at common law, but it was not intended to 
divide into two actions and authorize two suits to be brought upon the 
same contract or transaction. Allen v. Salley, 179 N. C. 147, 149, 101 
S) [iy Shy. 

The entire spirit of our code procedure is to avoid mutiplicity of ac- 
tions, and where an action for damages arising by tort from a collision 
between automobiles has been brought by one of the parties, he may 
successfully plead the pendency of this action to one brought against him 
by the opposing party in another county, and have it dismissed, the 
remedy of the defendant in the second action being by way of counter- 
claim, pursuant to this section; and that relief may be asked for by each 
in his own action does not affect the fact that the subject of both ac- 
tions is the same acts or transactions, to be determined by one judg- 
ment either for the plaintiff or defendant in the case. Allen v. Salley, 179 
N.C. 147, 101-5. BE. 545, 

Counterclaim for Independent Tort Not Allowed.—Under our statutes 
and decisions construing the same, a counterclaim is not permissible for 
a distinct and independent tort, and applying the principal, in an action 
to recover a tract of land alleged to belong to plaintiff, a counterclaim 
for a trespass by plaintiff on a different tract of land belonging to de- 
fendant is not maintainable. Louisville etc., R. Co. v. Nichols, 187 N. 
Bel5 3S, 156) 12009. E819, 

Action on Note by Bank.—A depositor in a bank may set off amounts. 
due him as deposits in an action by the bank against him to recover on 
a promissory note. Graham v. Proctorville Warehouse, 189 N. C. 533, 
toro. B, 540: 
Right to Take Nonsuit.—Where the defendant has set up a counterclaim 

as allowed by this section, as to a cause of action arising on contract, 
existing at the commencement of the action, and not embraced within 
the first subdivision of this section, he may, as a matter of right, take a 
nonsuit thereon at any time of the trial before verdict. Cohoon v. Cooper, 
PS6n NC. 126,°118°S. E.. 834, 
Where the jury have returned their verdict into court upon the issue as 

to defendant’s counterclaim, and as to the others except one to which the 
judge had held no response was required, the defendant may not take a 
voluntary nonsuit as to the counterclaim he has set up in his answer. 
Cohoon v. Cooper, 186 N. C. 26, 118 S. E. 834. 
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Where defendant’s answer sets up a counterclaim arising out of the 
contract or transaction set forth in the complaint as the foundation of 
the plaintiff's claim, or connected with the subject of his action, existing 
at the commencement thereof, it becomes a cross-action, and both oppos- 
ing claims must be adjusted in the action, and he may not take a nonsuit 
thereon as a matter of right, without the plaintiff's consent. Cohoon v. 
Cooper, 186 N. C. 26, 118 S. E. 834. 

§ 523. Contributory negligence pleaded and proved. 
In General.—In Moore v. Chicago Bridge, etc., Works, 183 N. C. 438, 

440, 111 S. E. 776, it is stated pursuant to this section, “‘where contribu- 
tory negligence is relied on as a defense, it must be set up in the answer 
and the defendant is required to prove it on the trial. That is to say, the 
defendant must properly plead the negligence of the plaintiff as a defense, 
and he must also assume the ‘burden of proving his allegation of con- 
tributory negligence.” 

Question for Jury.—In Miller v. Scott, 185 N. C. 93, 116 S. E. 86, the 
court said: “The defendant argues, that the plaintiff was guilty of con- 
tributory negligence which bars his recovery. It will be noted that no 
evidence was offered at the trial, and that the demurrer relates only to 
the allegations in the complaint. The plaintiff alleges that on the occa- 
sion of the injury he was an inexperienced boy and did not appreciate the 
risks and dangers incident to mailing the letter; and, moreover, that he 
was injured not by reason of his effort to reach the train, but through the 
negligence of the defendant in obstructing the roadway. Under these 
circumstances the question whether the plaintiff was negligent is to be 
determined by the jury upon proof offered at the trial.’ 

Art. 16. REPLY 

§ 524. Demurrer or reply to answer; where answer con- 
tains a counterclaim. 

If the answer contains a counterclaim against the plaintiff or plain- 
tiffs, or any of them, such answer shall be served upon the plaintiff 
or plaintiffs against whom such counterclaim is plead, or against the 
attorney or attorneys of record of such plaintiff or plaintiffs; the 
plaintiff or plaintiffs against whom such counterclaim shall be plead 
shall have twenty (20) days after the service thereof within which 
to answer or reply to such counterclaim: Provided, for good cause 
shown, the clerk may extend the time of filing such answer or reply 
to a day certain. If a counterclaim is plead against any of the plain- 
tiffs and no copy of the answer containing such counterclaim shall 
be served upon the plaintiff or plaintiffs or his or their attorneys of 
record, such counterclaim shall be deemed to be denied as fully as 
if the plaintiff or plaintiffs had filed an answer or reply denying the . 
same. All other replies, if any, shall be filed within twenty (20) 
days from the filing of the answer: Provided, for good cause 
shown, the clerk or judge, in the event the cause shall have been 
transferred to the civil issue docket, may extend the time to a day 
certain. (Rev., c. 484; Code, s. 208; 1970-71, c. 42, s. 5° 191926 
304; 1921, c, 92, s. 54; 1924, ¢. 18. ) 

Editor’s Note.—The provisions of this section referring to counterclaims 
are new with the act of 1925. In other cases the time for replying was 
changed from ten to twenty days, and the right of extending the time was 
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limited to cases in which the cause has been transferred to the civil issue 
docket. 

Where Time Extended Not to a Day Certain—The clerk made an 
order extending the time for filing an answer, but not to a day certain 
as this section requires. Under § 536 it was within the discretion of 
the trial judge whether the answer should be retained or stricken out. 
The restrictions in this section do not impair the broad powers confer- 
red by § 536. Roberts v. Merritt, 189 N. C. 194, 126 S.E. 513. 

§ 525. Contents; demurrer to answer. 
Causes of Action Must Be Consistent.—In Berry wv. Hyde County 

Land, etc., Co., 183 N. C. 384, 386, it was said: “The defendant insists 
that the complaint and the replication are inconsistent; that in the 
former the cause of action is ex delicto, and in the latter ex contractu; 
and that the issues submitted by the court relate not to the tort, but 
to the defendant’s alleged breach of contract. At the trial the defend- 
ant tendered issues drafted upon allegations in tort, and contends here 
that the plaintiffs have abandoned the cause of action stated in the 
complaint and now rely solely upon the replication. It is true, as ar- 
gued by the defendant, that a party may not be allowed in the course 
of litigation to maintain radically inconsistent positions, or to state one 
cause of action in the complaint and in the replication another which is 
entirely inconsistent.” . 

Art. 17. PLEADINGS, GENERAL PROVISIONS 

§ 528. Subscription and verification of pleadings. 
Delay in moving for judgment on a verified complaint, no verified 

answer being filed, is not a waiver of the plaintiff's rights. Horney v. 
Mills (N. C.), 128 S. E. 324. 

§ 529. Form of verification. 
When Insufficient—A verification to a complaint that the statements 

therein contained are true, to the best knowledge, information and be- 
lief of the plaintiff, save those matters which are stated on information 
and belief, and as to those he believes to be true, is not sufficient 
compliance with this section requiring a statement that ‘the facts set 
forth in the designated pleadings are true, except those stated on infor- 
mation and belief, and as to those matters he believes them to be true.” 
McNamee arboro,1180) NevGrm leet 18S. 4903; 

Signature of Verfication—It is not vitally necessary that a party 
sign the verification of his pleadings, though the practice that he do so 
is commended. Cahoon v. Everton, 187 N. C. 369, 121 S. E. 612. 

§ 534. Items of account; bill of particulars. 
Motion to Make Complaint More Definite—Under the provision of 

this section and section 537, the Superior Court judge may, in his sound 
discretion, allow defendant’s motion, after answer filed, to make the 
complaint more definite and certain as to the grounds upon which the 
relief is sought, especially when it affects book records and other writ- 
ten data easily accessible to the plaintiff. Elizabeth City Water, etc., 
Comvweb lizapeth City,7188 Neo Co 298) 1245. 5.611. 

Action against Railroad—Summons. — In an action brought in a jus- 
tice’s court to recover against a railroad company damages for loss of 
a part of a shipment of goods, the summons is sufficient which includes, 
in the amount demanded, the freight the plaintiff had paid, in the expres- 
sion “due by goods lost on company’s road,” as the freight paid would 
be as much a loss as the goods, especially when the defendant had had 
the itemized statement filed by the plaintiff for many months, and failed 

N. C.—8 
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to ask for a more definite statement of the claim or for a bill of partic- 
ulars. Aman v. Dover, etc., R. Co. 179 N. C. 310, 102 S. E. 392. 

§ 535. Pleadings construed liberally. 

In General.—The ancient refinements of pleading more often defeated 
than promoted justice, and have long since been abolished by statute, 
§§ 545, 547, 549, 507, 509, 512; and pleading must now be liberally con- 
strued, disregarding mere form, to determine their effect. Aman v. 
DoverPete,, RK. Cos5°17T9 Nee Gos 002. ars: 

In Chesson v. Lynch, 186 N. C. 625, 626, 120 S. E. 198, it was said: 
“The uniform rule prevailing under our present system is that, for the 
purpose of ascertaining the meaning and determining the effect of a 
pleading, its allegations shall be liberally construed, with a view to sub- 
stantial justice between the parties. This does not mean that a plead- 
ing shall be construed to say what it does not, but that if it can be seen 
from its general scope that a party has a cause of action or defense, 
though imperfectly alleged, the fact that it has not been stated with tech- 
nical accuracy or precision will not be so taken against him as to deprive 
him of it.” 

Complaint Overthrown by Demurrer.—The common law rule _ that 
every pleading shall be construed against the pleader has been mate- 
cially modified by this section whereunder the allegations of a pleading 
shall be liberally construed with a view of substantial justice between 
the parties; and a complaint will not be overthrown by demurrer «unless 
it is wholly insufficient to state a cause of action, or unless it appears 
that the plaintiff has not shown sufficient ground for relief in law or 
equity. Sexton v. Farrington, 185 N. C. 339, 117 S. E. 172. 
Answer Sufficient to Action of Debt.—Where the complaint alleges 

an action of debt, an answer denying the debt is held sufficient, under 
this section. Chesson v. Lynch, 186 N. C. 625, applied to the facts of 
this case. Cahoon v. Everton, 187 N. C. 369, 121 S. E. 612. 

§ 536. Time for pleading enlarged. 

See notes to § 534. See also note of Battle v. Mercer under § 495. 
Effect of Section 524 on Power of Court.—The restrictions in section 

524 (C. S. vol.II1), do not impair the discretion of the court in allow- 
ing an answer to be filed after the time limited. Roberts v. Merritt, 189 
NeiCy 194, 42655.5 Bei sie 

Effect of Section 509.—Section 509as amendedin 1921, prohibits the 
clerk of the court only from extending the time for defendant to answer, 
and does not impair the broad powers conferred by this section upon the 
judge, to the effect that when the cause is properly before him “he may 
in his discretion, and upon such terms as may be just, allow an.answer 
or reply to be made or other acts done after the time, or by an order to 
enlarge the time.’ McNair v. Yarboro, 186 N. C. 111, 118 S. E. 913. 

Discretionary Power of Court. — The trial judge has the discretionary 
power conferred on him by statute to allow the defendant to file an 
answer to the amended complaint during the term, and his action will 
not be reviewed on appeal when an abuse of this discretion has not been 
shown. Brown wv. Hillsboro, 185 N. C. 368, 117 S. E. 41. 

In passing on a motion to file or verify an answer after the time limit, 
the court may in its discretion censider the delay of the plaintiff in 
moving for judgment. Horney v. Mills (N. C.), 128 S. E. 324. 
Where the plaintiff has waived his right to a judgment by default be- 

fore the clerk, and the cause has been transferred to the  civil-issue 
docket for trial, the trial judge has the authority, under the provisions of 
this section to allow the defendant to amend his answer. Cahoon v. 
Everton, 187 .N. C. 369,121 S. 7K. (612. 

. 
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§ 537. Irrelevant, redundant, indefinite pleadings. 
Motion to Make Specific.—Either in a court ofa justice of the peace 

or in the Superior Court an objection to the insufficiency of the plead- 
ings for indefiniteness should be by motion to make them more specific. 
Wilson v. Batchelor, 182 N. C. 92, 108 S. E. 355. 
Defective Cause and Statement Distinguished.—There is a_ difference 

observed between the statement in a complaint of a defective cause of 
action, and a defective statement of a good cause of action, for in the 
latter, if there is no request to have the pleadings made more certain or 
definite and no demurrer, the defective statement may be waived or 
cured by the answer. Ricks v. Brooks, 179 N. C. 204, 102 S. E. 207. 

Limitation on Power of Superior Court.—On appeal from a court of 
a justice of the peace, the only limitation upon the power of the Superior 
Court to allow an amendment of the pleadings relates to the jurisdiction 
of the justice’s court over the subject-matter of the action. Wilson vw. 
Batchelor, 182 N. Co 92, 108 S, 355. 

Complaint Amended to Allege Warranty.—Where the original com- 
plaint has alleged facts sufficient to constitute a warranty by defendant 
of an automobile which the latter had sold and delivered to him, the 
specific allegation of warranty becomes immaterial, and it is within the 
sound discretion of the trial judge to allow the complaint to be amended 
so as to allege a warranty. Wiggins v. Landis, 188 N. C. 316, 124 S. E. 
621. 

§ 542. Pleadings in libel and slander. 
See note to section immediately following. 
Failure to Plead Truth.—Where the truth of words alleged to be 

slanderous is not specifically pleaded, evidence thereof is properly re- 
gected. Elmore.v. Atlantic.Coast Line. R..Co.,,189 N.C. 658,127 -S, E. 
710. 

§ 543. Allegations not denied, deemed true. 
In an action for libel, where the defendant has filed no answer, an in- 

struction of the trial judge that the plaintiff must satisfy the jury as to 
the amount of the damages, and that the allegations under this section, 
of the libelous matter must be taken as true against the defendant is not 
error, and it was held in this case that while the charge is somewhat general 

on the issue of damages, it will not be held for reversible error on the record, 
and the absence of defendant’s prayer to make it more specific. Paul v. 
National Auction Co., 181 N. C. 1, 105 S. E. 881. 
Where an employee’s action against a carrier to recover damages for 

its negligence in inflicting on him a personal injury, upon allegations of 
the complaint that it arose in intrastate commerce, these allegations will 
be taken as true when not denied in the answer. Barbee v. Davis, 187 N. 
n7s, 121 .S. E176: 

Art. 18. AMENDMENTS 

§ 545. Amendment as of course. 
See note to § 535. 

§ 547. Amendment in discretion of court. 
See notes to § 549. See also notes of Wiggins v. Landis Motor Co., 

under § 537; Battle v. Mercer under § 495. 
Discretion Not Reviewable on Appeal.—It is within the sound discre- 

tion of the trial judge to allow amendments to pleadings, which will not 
be reviewed in the Supreme Court, when there is no suggestion that he 
had abused the discretionary powers he has exercised. Fay, etc., Co. v. 
Crowell, 184 N. C. 415, 114 S. E. 529. 
Illustrations—Amendment to Conform to Statute——A warrant of at- 
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tachment served by the sheriff of the county and addressed to “any con- 
stable or other lawful officer of the county,’ may be allowed by the court 
to be amended to conform to the statutory requirement. Temple v. 
LaBerge, 184 N. C. 252, 114 S. E. 166. 
Same—Increasing Amount Demands.—In an action by the mortgagee 

to recover the value of a crop, subject to the lien of his chattel mortgage 
against the defendant, who is alleged to have received it to his own use, 
it is discretionary with the trial judge to allow the plaintiff to amend his 
complaint, either before or after verdict, so as to increase the amount of 
his demand in conformity with the facts he has proved upon the trial. 
Warrington v. Hardison, 185 N. C. 76, 116 S. E. 166. 
Same—To Show Real Parties.—Upon the facts in this case, it is held, 

on appeal, that the trial court properly allowed the plaintiffs to amend 
their complaint to allege that some of the plaintiffs had acquired the in- 
terests of the others in a policy of insurance against loss by fire, in 
furtherance of justice, under the provisions of this section. Redmon v. 
Netherlands Fire Ins. Co., 184 N. C. 481, 114 S. E. 758. 
Same—To Allege Warranty.—Where the plaintiff seeks to recover 

damages upon the allegation that defendant falsely and knowingly in- 
duced him to purchase an automobile upon false representations, it is 
within the sound discretion of the trial judge to permit an amendment al- 
leging a warranty, in addition to the allegations in the original complaint; 
and where the statute of limitations has not run as to the latter, the 
amendment cannot be construed to have a different result. Wiggins v. 
Landis; 188 N. C; 316, 124 S. HE. 661. 

§ 549. Unsubstantial defects disregarded. 
Good Cause of Action Defectively Stated.—Pleadings should be liber- 

ally construed to determine their effect, and with a view to substantial 
justice between the parties, and when it appears on appeal from a mo- 
tion to dismiss, on the ground of the insufficiency of the complaint to 
allege a cause of action, that merely a good cause has been defectively 
stated, the action will not be dismissed in the Supreme Court on motion 
made there, but if necessary, an amendment will be allowed to conform 
the pleadings to the facts proved, and the Court will disregard errors or 
defects in the pleadings or proceedings in the Superior Court, which are 
immaterial and where no substantial rights of the appellant will be in- 
juriously affected thereby. Ricks v. Brooks, 179 N. C. 204, 102 S. E. 207. 

Clerical Errors—A warrant in attachment, in substantial conformity 
with our statute, C. S., sec. 805, and, in fact, executed by the deputy 
sheriff of the proper county, is valid, and will net be held otherwise when 
verified by a proper agent, though by apparent clerical error it was stated 
in its beginning to have been made by a member of the firm, the power 
of the trial judge to allow amendments being plenary under the provi- 
eee of this section. May Co. v. Menzies Shoe Co., 186 N. C. 144, 119 
Rds CPaie 

Subchapter VII. Trial and Its Incidents 

Arr. 19. TRIAL 

§ 557. Issues of fact. 
Editor’s Note.—Acts 1925, c. 5 did not affect the wording of the sec- 

tion but corrected an error in the amending Act of 1923, consequently 
the section is not repeated here. 

Power of Judge to Compel Party to Proceed.—The judge is without 
authority to compel a party to an action to proceed with the trial of a 
cause transferred to the civil-issue docket when the issue has been joined 
within ten days from the commencement of the term. Cahoon v. Everton, 
Tefen, Caso Telus) Ole. 
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§ 564. Judge to explain law, but give no opinion on facts. 
Section Strictly Construed.—This section, forbidding the expression 

of an opinion by the trial judge upon the evidence, is in derogation of the 
common-law rule, and its meaning will not be extended beyond its terms. 
State v. Pugh, 183 N. C. 800, 111 S. E. 849. 
Numerous decisions upon this section have shown a fixed purpose to 

enforce it rigidly as it is written. Morris v. Kramer, 182 N. C. 87, 89, 
LOB ea to sol. 

iia Viorhisnom ramerescmN G1 sie oS OSt or. eaeoote It ewas sald: 
“There must be no indication of the judge’s opinion upon the facts, to 
the hurt of either party, either directly or indirectly, by words or con- 
duct. The judges should be punctilious to avoid it, and to obey the 
statutory injunction strictly.” 

Section Not Confined to Charge.—In terms, this statute refers to the 
charge, but it has always been construed as including the expression of 
any Opinion, or even an intimation by the judge, at any time during the 
trial, which is calculated to prejudice either of the parties. And when 
once expressed such opinion or intimation cannot be recalled. State v. 
Bryant soeNe CG ilene 26eomlerlO7,. 108; 

ine State wie Llart; 1862 aN eG) e582)1587,, 1206S.- Hh. 345, the fcourt said: 
“This statute has been interpreted by us to mean that no judge, in charg- 
ing the jury or at any time during the trial, shall intimate whether a 
fact is fully or sufficiently proved, it being the true office and province 
of the jury to weigh the testimony and to decide upon its adequacy to 
establish any issuable fact. It is the duty of the judge, under the pro- 
visions of the statute, to state in a plain and correct manner the evidence 
given in the case and to declare and explain the law arising thereon, 
without expressing any opinion upon the facts.” 

It was considered so essential to protect the right of trial by jury that 
this section was broadly worded and was among the earliest of our 
remedial enactments, and, while it refers in terms to the charge, it has 
always been construed as including the expression of any opinion, or 
even an intimation of the judge, at any time during the trial, calculated 
to prejudice either of the parties. Morris v. Kramer, 182 N. C. 87, 90, 
108 S. E. 381. 

In State v. Jones, 181 N. C. 546, 106 S. E. 817, the court said: “This 
Court has always been very careful to enforce the provision of the stat- 
ute which prohibits a judge from expression of opinion in the trial of 
causes before the jury, this section, extending the inhibition to such ex- 
pression in the hearing of the jury at any time during the trial, and 
whether the objectionable comments may be towards the testimony of- 
fered, the witness testifying, or the litigant and the cause he is endeavor- 
ing to maintain.” 

Direct Language Not Necessary to Constitute Error.—It is not re- 
quired by this section, that the judge intimate in the direct language of 
his charge his opinion of whether, upon the evidence, a fact is fully or 
sufficiently proved, and if such intimation is reasonably inferred from his 
manner or his peculiar emphasis of the evidence, or in his presentation 
thereof or his form of expression, or by the tone or general tenor of the 
trial, giving advantage to the appellee thereby, such as to impair the 
credit which might otherwise, under normal conditions be given by the 
jury to the testimony, it comes within the prohibition of the statute, and 
an trial will be ordered on appeal. State v. Hart, 186 N. C. 582, 120 
BAP, 

Motive of Judge Immaterial—*The probable effect or influence upon 
the jury, and not the motive of the judge, determines whether the party 
whose right to a fair trial has been impaired is entitled to a new trial. 
Statesv. Bryant, 189 N. C, 112,'126-S. E. 107, 108. 

_ Theory as to Evidence.—“Much confusion as to proceeding with evi- 
dence, when a prima facie showing has been made, is eliminated by a 




