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Preface 

It has been customary for the publication of each official revision of the North 

Carolina statutes to contain, in its preface, a reference to the authority for the re- 

vision and the general procedure for the execution of this authority. Read to- 

gether, these prefaces form a continuous history of the North Carolina codes 

through the last official code, the Consolidated Statutes. As a projection of that 

history, the steps which have led to the preparation and adoption of the General 

Statutes of 1943 are hereinafter set forth. 

The Act of the General Assembly creating the North Carolina Department of 

Justice, Chapter 315, Public Laws 1939, authorized the Attorney General to set up 

therein a division to be designated as the Division of Legislative Drafting and 
Codification of Statutes. 

This Division was assigned two principal duties by the statute: (1) to prepare 

bills to be presented to the General Assembly at the request of the Governor, state 

officials and departments, and members of the General Assembly, and to advise and 

assist counties, cities and towns in drafting legislation to be submitted to the Gen- 

eral Assembly ; (2) to supervise the recodification of the general public statutes and 

to keep such recodification current. 

With respect to the latter duty, the General Assembly authorized the Division 

to arrange with any publisher or publishers for doing the necessary editorial work 

and publication of the recodification, with annotations, appendixes, and index, un- 

der the supervision and direction of the Division and subject to the final approval 

and acceptance by the General Assembly. Acting upon this legislative authority, the 

Attorney General contracted with The Michie Company, Law Publishers of Char- 

lottesville, Virginia, for publication of this recodification. It should be pointed out 

that The Michie Company, for over fifteen years, had published the unofficial codes 
and supplements in the state, and its Code of 1939 was used as a basis upon which 

to prepare the new codification. 

This Division was set up on July 1, 1939, with W. J. Adams, Jr., as the director 

of the staff employed to carry on the work. 
At the request of the Attorney General, Honorable Kingsland Van Winkle, 

President of the North Carolina Bar Association, and Honorable Fred S. Hutchins, 

President of the North Carolina State Bar, appointed a committee of able lawyers 
to assist in planning the new code. For the North Carolina Bar Association the 

following were named: Bennett H. Perry, Henderson; H. G. Hedrick, Durham ; 

H. Gardner Hudson, Winston-Salem; Clifford Frazier, Greensboro; and Bryan 

Grimes, Washington. For the North Carolina State Bar the following were named: 

C. W. Tillett, Charlotte; Jack Joyner, Statesville; H. J. Hatcher, Morganton ; 

Frank E. Winslow, Rocky Mount; and William T. Joyner, Raleigh. 

At the request of the Attorney General, the following named persons also served 

as a part of this committee: Honorable A. A. F. Seawell, Associate Justice of the 

Supreme Court; Dean M. T’. Van Hecke, of the University Law School; Dean 

H. C. Horack, of the Duke University Law School; Dean Dale F. Stansbury, of 

the Wake Forest Law School; and Dillard S. Gardner, Raleigh, Supreme Court 

Marshal and Librarian. 
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Full acknowledgment is made of the valuable assistance given by this committee 

in formulating the plans for the new code. The members of the committee very 

generously responded to the call for this service, giving a great deal of their valuable 

time to it without compensation or even reimbursement for their travel expenses. 

In keeping with the procedure in prior revisions, the General Assembly of 

1941 (Public Laws, Chapter 35) authorized the preparation and printing of a 

Legislative Edition of the proposed code for submission to the General Assembly 
of 1943. 

The General Assembly of 1941 also adopted Joint Resolution No. 33, providing 
for a Commission on Recodification to cooperate with the Attorney General and 

the Division of Legislative Drafting and Codification of Statutes, naming on this 

Commission the following persons: 

Representatives F. E. Wallace, J. A. Pritchett, Hubert C. Jarvis, Irving Carlyle, 

Rupert T. Pickens, Julian R. Allsbrook, J. QO. LeGrand, O. Ll. Richardson, Arch 

T. Allen, John Kerr, Jr., George R. Uzzell, W. Frank Taylor, S. O. Worthington, 
J. T. Pritchett, Forrest A. Pollard, and T. E. Story; Senators Jeff D. Johnson, Jr., 

FE. T. Sanders, J. C. Pittman, Wade B. Matheny, John W. Wallace, John D. Lar- 

kins, Jr., Thomas J. Gold, Archie C. Gay, Herbert Leary, and Hugh G. Horton. 

The Commission organized shortly after the adjournment of the Legislature and 

elected Mr. F. EF. Wallace as Chairman. 

The members of this Commission have cooperated to the fullest possible extent 
in the manner provided by the Statute. Every chapter and every section of the 

new code has been checked and approved by the Commission. This has involved 

an enormous amount of work as must be evident. The cooperation and approval 

of this Commission affords assurance that the work has been properly done and 

errors reduced to a minimum. A detailed statement of the methods used in pre- 

paring the new code may be found in the Preface to the Legislative Edition. 
The Act revising and consolidating the General Statutes of the State of North 

Carolina was ratified on February 4, 1943. Chapter 15 of the Session Laws of 

1943 provided that this Act should not be printed in the Session Laws of 1943. 

Chapter 15 of the Session Laws of 1943 provided that the Division, under the 
direction of the Attorney General, should complete and perfect the recodification, 

which should be designated “General Statutes”, by inserting 1943 Acts in their 
proper places, deleting repealed statutes and making other necessary corrections 

and rearrangements. This Act specifically provided that “after the completion of 
such codification of the general and public laws of one thousand nine hundred and 

forty-three, such laws, as they appear in the printed volumes of the General Statutes, 

shall be deemed an accurate codification of the statutes of one thousand nine hun- 

dred and forty-three contained therein.” 

Chapter 543 of the Session Laws of 1943 enacted many of the recommendations 

of the Attorney General and the Legislative Commission, and Legislative Com- 
mittees, designed to clarify various statutes, and correct other defects, and these 

changes are reflected in the General Statutes. 

VOLUME AND CHAPTER ARRANGEMENT 

It is clearly apparent that a one-volume code is no longer practicable because 

of the increase in the volume of legislation, the great increase in the size of the 
index, the use of much heavier paper, and the inclusion of frontal tables and ad- 



PREFACE VII 

ditional supplemental material. After much consideration, a four-volume code 
was decided upon as the most practicable. 

Once the idea of a one-volume code was abandoned, it became necessary to de- 

vise a new classification and arrangement of statutes since the arrangement used 

in the Consolidated Statutes would require in many instances that all volumes be 

consulted in the study of certain related statutes in different chapters. In order 

to avoid this inconvenience as much as possible, an effort was made to group re- 

lated chapters in larger “divisions” and to place related divisions together. At the 

same time, it was necessary to maintain a balance so that all four volumes would be 

as nearly uniform in size as would be conveniently possible. 

It is believed that the adopted chapter arrangement will be convenient and also 

allow for an expansion of the code within a basic framework. 

NUMBERING SYSTEM 

The enactment of thousands of new laws since adoption of the Consolidated 

Statutes of 1919 made it necessary to change the section numbers in the new code. 

The numbering system of the Consolidated Statutes had grown unwieldy through 

much sub-numbering. Furthermore, adherence to the old system forestalled any 

improvement in the arrangement of the statutes. 

The choice of a satisfactory numbering system for the new code was carefully 

studied. After a consideration of various systems, it was finally decided that a 

modified form of consecutive numbering would be the most satisfactory system 

to adopt, and such a system was approved by the Legislative Commission on Re- 

codification. This system consists of: (1) numbering the chapters of the code 

consecutively, (2) using the chapter number as the first part of each code section 

number, and (3) numbering the sections in each chapter consecutively from “one” 

on through the end of the chapter. "The code section number consists of the 

chapter number, a dash, and the number of the section in the chapter. This sys- 

tem will have two advantages. New sections may be ‘added indefinitely at the end 

of each chapter without necessitating sub-numbering and disturbing the numbering 

system. This numbering system will readily permit the insertions of new chapters 

with a minimum of inconvenience and confusion in the numbering of the new sec- 

tions. The old Consolidated Statutes section number has been carried forward in 

the citations at the end of the statutes as has been the practice heretofore in noting 

prior official code references. Comparative tables translating the Consolidated 

Statutes and Michie Code section numbers to the new code numbers are included 

in an appendix. 

Loca, Laws 

The recodification has been made of the “general public statutes.” North Caro- 
lina has enacted a great volume of private, special and local legislation. The 

problem of local legislation seems to be more serious in North Carolina than in 

most states. The problem of the proper disposition of these laws has harassed the 

preparation of the General Statutes to an even greater degree than prior revisions, 
which have included many local laws for convenience or to fill some gap in the gen- 

eral laws. However, with the great increase in the volume and complexity of 

legislation, it was clearly apparent that to continue to include in the code statutes 

which are essentially local in nature (except for necessary exceptions) would re- 

sult in an over-bulky code and greatly complicate the search for the general laws. 
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The last official revision of the statutes was that embodied in the two volumes 

of the Consolidated Statutes of 1919, as brought forward by the third volume in 
1924. Thus, the main basis for the present work is that revision and subsequent 

public session laws. However, many of the statutes in the ‘“‘public laws” volumes 

are of local application, and it was necessary to make a decision as to which statutes 

should be codified. It was finally decided that any statute or portion of a statute 
which did not affect at least 10 or more counties would not be placed in the code. 

All portions of the statutes or direct amendments to statutes affecting 9 counties 
or less have merely been cited in the first annotation paragraph following the statute 

and entitled “Local Modification.” Under this heading the affected counties, to- 
gether with the appropriate session law or Consolidated Statutes citation, have 
been listed alphabetically without any attempt to summarize the provisions of the 

local laws modifying the general law. It was found that any attempt to analyze the 

exact effect of particular local provisions would often be not only misleading but 

inaccurate in the absence of a comprehensive study of all the vast body of local 

legislation appearing in the Public-Local and Private Law volumes since the vast 

majority of local laws do alter the general law without making direct references. 

A great deal of attention has been devoted to the index in a section-by-section 

analysis, designed (1) to delete inapplicable index references, (2) to correct in- 

accurate index references, and (3) to add new index references where sections or 
portions of sections are found to be indexed inadequately or not at all. At the 

same time, index lines have been repeated as often as the limitations of space and 

utility permit, to the end that “Cross References” or “See” references (some of 

which are absolutely necessary in a code index) may be reduced to a minimum, 

and where they cannot be entirely eliminated, the inclusive section numbers have 

been listed along with the Cross Reference. 
As will be noted, the index type has been increased from six point to eight point, 

and set in a two-column page. 

ANNOTATIONS 

The work of preparing the annotations rested largely with the editorial staff of 

the publishers. The editors, in co-operation with the Division’s Codification Staff,. 

have made an effort to provide annotations which are as complete and accurate as 

are necessary for an understanding of the statutes. It’is believed that the proper 

function of the code annotations is to aid in the construction of the statutes and 

that the annotations should not take the scope of a general digest of case law. In 

an effort to provide effective annotations, various sources have been checked, in- 

cluding the citators, the annotations of the Consolidated Statutes of 1919, and the 

annotations in Pell’s Revisal of 1908. Annotations in the General Statutes begin 

with Volume 1 and extend through Volume 222 of the North Carolina Reports. 

ADDITIONAL FEATURES 

A complete table of contents is inserted at the beginning of each volume of the 
code and will be of considerable assistance in locating any chapter or article im- 

mediately. Frontal tables, listing the titles of each section in a chapter, are being 
placed at the beginning of each chapter and should he of great assistance in locating 
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any section desired. The code will be kept current for as long as possible by pocket 

supplements. The comparative tables have been expanded, and citations have been 

added to the State Constitution indicating the authority by which the various con- 

stitutional provisions were adopted. The appendix material has also been sup- 
plemented. 

THE PuBLISHER’s EprrortAL STAFF 

The publisher’s editorial staff, headed by A. Hewson Michie, the Company’s 

President, and Chas. W. Sublett, Editor-in-Chief, specially assisted by Beirne 

Stedman and Robert H. Davis, Jr., has cooperated fully in the preparation of this 

code, and, notwithstanding difficulties brought on by war conditions, has ably car- 

ried its responsibilities associated with this publication. 

THE CopIFICATION STAFF 

The staff of the Division has varied from two to five lawyers, including the 

director, and one secretary. The calls of the military and naval services and the 

opportunities for advancement elsewhere have resulted in many changes in per- 

sonnel since the work was first begun. During this time the following persons 
have served on the legal staff: Moses B. Gillam, Jr., Cornelia McKimmon Trott, 
James E. Tucker, Carmon Stuart, John Lawrence, Harry W. McGalliard, James 

B. McMillan, Kemp Yarborough, J. B. Bilisoly, Sarah Starr Gillam, Junius D. 
Grimes, Jr., Joseph B. Cheshire, IV, Catherine Paschal and Joel Denton; and the 

following persons have served as secretaries: Minerva Coppage, Marjorie Mann 

and Effie McLean English. All of them have given loyal and diligent service. 

Grateful acknowledgment is made to them for their labors which were both exten- 

sive and difficult. 

When W. J. Adams, Jr., was named Assistant Attorney General in October, 

1941, Harry W. McGalliard was appointed Director of the Division. Mr. Adams 

continued to assist in the supervision of the recodification work. Mr. McGalliard 
has continued to serve as Director until the present. He has personally done the 

important job of revising the index. 

ConTINUOUS REVISION 

The General Assembly of 1943 enacted Chapter 382 of the Session Laws, which 

provides in part as follows: 

“Tn order that the laws of North Carolina, as set out in the General Statutes of 

North Carolina, may be made and kept as simple, as clear, as concise and as com- 
plete as possible, and in order that the amount of construction and interpretation of 

the statutes required of the courts may be reduced to a minimum, it shall also be 
the duty of the Division of Legislative Drafting and Codification of Statutes to 
establish and maintain a system of continuous statute research and correction. To 

that end the Division shall: 

“1. Make a systematic study of the general statutes of the State, as set out in 

the General Statutes and as hereafter enacted by the General Assembly, for the pur- 

pose of ascertaining what ambiguities, conflicts, duplications and other imperfec- 

tions of form and expression exist therein and how these defects may be corrected, 
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“2. Consider such suggestions as may be submitted to the Division with respect 

to the existence of such defects and the proper correction thereof. 

“3. Prepare for submissigpn to the General Assembly from time to time bills to 

correct such defects in the statutes as its research discloses.” 

By Joint Resolution No. 23, the General Assembly of 1943 created a Commission 

on Statutory Revision, consisting of Senators Irving E. Carlyle, Brandon P. Hodges, 
D. E. Hudgins, Wade B. Matheny and K. A. Pittman; and Representatives Oscar 

G. Barker, Frank W. Hancock, Jr., A. I. Ferree, Bryan Grimes, W. I. Halstead, 

Robert Moseley and Kerr Craige Ramsey, ‘“‘to cooperate with the Attorney Gen- 

eral and the Division of Legislative Drafting and Codification of Statutes in the 
study of the recommendations of the Division with respect to desirable clarifying 

statutes and the preparation of such proposed statutes for submission to the Gen- 

eral Assembly of 1945.” 

The General Assembly, by this Act and Resolution, laid the foundation for a 
system of continuous statutory revision in North Carolina similar to systems that 

have been inaugurated in some of the other states with much success. 

The purpose of this system is to provide an agency which will continuously 

study the statutory law of the State, and prepare recommendations to successive 

General Assemblies in the form of revision bills for the elimination of statutory 

defects as soon as possible after their appearance, and thus to avoid, or at least 

postpone, the necessity of the periodical bulk revisions that have heretofore been 

necessary. 

SUPPLEMENTS 

Under the contract with the publishers, the General Statutes will be kept cur- 

rent by use of cumulative pocket supplements for as long as possible and a minimum 

period of eight years, before any other edition can be published. The publishers 

will issue these supplements within six months of each regular or extra session of 

the General Assembly, and they will contain complete annotations and indexes. 

Each six months after the publication of the General Statutes, the publishers have 
agreed to issue interim annotation supplements, containing all pertinent annotations 

since the publication of the General Statutes or the last supplement, all of which 

will be done under the supervision of the Department of Justice. 

Harry McMutyan, 

Attorney General. 

August 15, 1943. 
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Constitution of North Carolina 
Adopted April 24, 1868, with Amendments to 1943 

Art. I. Declaration of Rights 

. The equality and rights of men. 

. Political power and government. 

. Internal government of the State. 

. That there is no right to secede. 

. Of allegiance to the United States Govern- 

ment. 

. Public debt; bonds issued under ordinance of 

Convention of 1868, ’68-’69, ‘69-70, declared 

invalid; exception. 
. Exclusive emoluments, etc. 
. The legislative, executive, and judicial powers 

distinct. 

. Of the power of suspending laws. 

. Elections free. 

. In criminal prosecutions. 

. Answers to criminal charges. 

. Right of jury. 

. Excessive bail. 

. General warrants. 

. Imprisonment for debt. 

. No person taken, etc., but by law of land. 

. Persons restrained of liberty. 

. Controversies at law respecting property. 

. Freedom of the press. 

. Habeas corpus. 

. Property qualification. 
. Representation and taxation. 
. Militia and the right to bear arms. 
. Right of the people to assemble together. 
. Religious liberty. 
. Education. 
. Elections should be frequent. 
. Recurrence to fundamental principles. 
. Hereditary emoluments, etc. 

. Perpetuities, etc. 
. Ex post facto laws. 
. Slavery prohibited. 
. State boundaries. 
. Courts shall be open. 
. Soldiers in time of peace. 
. Other rights of the people. 

Art. II. Legislative Department 

. Two branches. 

. Time of assembly. 

. Number of senators. 
. Regulations in relation to districting the State 

for senators. 

. Regulations in relation to apportionment of 
representatives. 

. Ratio of representation. 

. Qualifications for senators. 

. Qualifications for representatives. 

. Election of officers. 

. Powers in relation to divorce and alimony. 

. Private laws in relation to names of persons, 
ete. 

. Thirty days’ notice shall be given anterior to 
passage of private laws. 

. Vacancies. 

. Revenue. 

. Entails. 

SEC. 
16. Journals. 
1%, Protest. 

18. Officers of the House. 

19. President of the Senate. 
20. Other senatorial officers. 

21. Style of the acts. 
22. Powers of the General Assembly. 
23. Bills and resolutions to be read three times, 

etc: 

24. Oath of members. 
25. Terms of office. 
26. Yeas and nays. 

27. Election for members of the General Assem- 
bly. 

28. Pay of members and officers of the General 
Assembly. 

29. Limitations upon power of General Assembly 

to enact private or special legislation. 
30. Inviolability of sinking funds. 

Art. III. Executive Department 

1. Officers of the executive department; terms 

of office. 
2. Qualifications of Governor and Ljieutenant- 

Governor. 
3. Returns of elections. 
4, Oath of office for Governor. 
5. Duties of Governor. 
6. Reprieves, commutations, and pardons. 
7. Annual reports from officers of executive de- 

partment and of public institutions. 
8. Commander-in-chief. 
9. Extra sessions of General Assembly. 

10. Officers whose appointments are not otherwise 
provided for. 

11. Duties of the Lieutenant-Governor. 
12. In case of impeachment of Governor, or va- 

cancy caused by death or resignation. 
13. Duties of other executive officers. 
14. Council of State. 
15. Compensation for executive officers. 
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3. Seal of State. 
. Department of Agriculture, Immigration, and 

Statistics. 
. Department of justice. 

Art. IV. Judicial Department 

. Abolishes the distinctions between actions at 
law and suits in equity, and feigned issues. 

. Division of judicial powers. 
Trial court of impeachment. 

. Impeachment. 

. Treason against the State. 

. Supreme Court. 

. Terms of the Supreme Court. 

. Jurisdiction of Supreme Court. 

. Claims against the State. 
Judicial districts for Superior Courts. 
Residences of judges; rotation in judicial dis- 

tricts; and special terms. 

Jurisdiction of courts inferior to Supreme 
Court. 
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Sec. 
13. In case of waiver of trial by jury. 
14. Special courts in cities. 
15. Clerk of the Supreme Court. 
16. Election of Superior Court clerk. 

17. Term of office. 
18. Fees, salaries and emoluments. 

19. What laws are, and shall be, in force. 
20. Disposition of actions at law and suits in eq- 

uity, pending when this Constitution shall 

go into effect, etc. 
21. Elections, terms of office, etc., of justices of 

the Supreme and judges of the Superior 

courts. 

22. Transaction of business in the Superior 

Courts. 
23. Solicitors and solicitorial districts. 
24. Sheriffs and coroners. 
25. Vacancies. 
26. Terms of office of first officers. 
27. Jurisdiction of justices of the peace. 

28. Vacancies in office of justices. 
29. Vacancies in office of Superior Court clerk. 
30. Officers of other courts inferior to Supreme 

Court. 
31. Removal of judges of the various courts for 

inability. 
32. Removal of clerks of the various courts for 

inability. 
33. Amendments not to vacate existing offices. 

Art. V. Revenue and Taxation 

1. Capitation tax; exemptions. 
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. Application of proceeds of State and county 

capitation tax. 

. State taxation. 

. Limitations upon the increase of public debts. 

. Property exempt from taxation. 

. Taxes levied for counties. 

. Acts levying taxes shall state objects, etc. 

Art. VI. Suffrage and Eligibility to Office 

. Who may vote. 

. Qualifications of voters. 

. Voters to be registered. 

Qualification for registration. 

. Indivisible plan; legislative intent. 

Elections by people and General Assembly. 
. Eligibility to office; official oath. 
Disqualification for office. 

. When this chapter operative. 

Art. VII. Municipal Corporations 

. County officers. 
Duty of county commissioners. 

. Counties to be divided into districts. 
Townships have corporate powers. 
Officers of townships. 

. Trustees shall assess property. 

. No debt or loan except by a majority of vot- 
ers. 

. No money drawn except by law. 

. When officers enter on duty. 

. Governor to appoint justices. 

. Charters to remain in force until legally 

changed. 

12. Debts in aid of the rebellion not to be paid. 
13. Powers of General Assembly over municipal 

corporations. 

Art. VIII. Corporations Other than Municipal 

Sec. 
il 

2. 

3. 

4. 
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Corporations under general laws. 
Debts of corporations, how secured. 

What corporations shall include. 
Legislature to provide for organizing 

towns, etc. 

Art. IX. Education 

cities, 

. Education shall be encouraged. 
. General Assembly shall provide for schools; 

separation of the races. 
. Counties to be divided into districts. 
. What property devoted to educational pur- 

poses. 
. County school fund; proviso. 
. Election of trustees, and provisions for main- 

tenance, of the University. 
. Benefits of the University. 

State Board of Education. 
Powers and duties of the board. 

. Agricultural department. 
Children must attend school. 

Art. X. Homesteads and Exemptions 

. Exemptions of personal property. 

. Homestead. 

Homestead exemption from debt. 
Laborer’s lien. 
Benefit of widow. 
Property of married women secured to them. 

. Husband may insure his life for the benefit of 
wife and children. 

. How deed for homestead may be made. 

Art. XI. Purishments, Penal Institutions, and 
Public Charities 

. Punishments; convict labor; proviso. 

. Death punishment. 

Penitentiary. 

Houses of correction. 
Houses of refuge. 

The sexes to be separated. 

. Provision for the poor and orphans. 
Orphan houses. 

. Inebriates and idiots. 

. Deaf-mutes, blind, and insane. 

. Self-supporting. 

Art. XII. Militia 

. Who are liable to militia duty. 

. Organizing, etc. 
. Governor Commander-in-chief. 
. Exemptions. 

Art. XIII. Amendments 

. Convention, how called. 

. How the Constitution may be altered. 

Art. XIV. Miscellaneous 

. Indictments. 

. Penalty for fighting duel. 
. Drawing money. 

. Mechanic’s lien. 

Governor to make appointments. 
Seat of government. 

. Holding office. 

. Intermarriage of whites and negroes prohibited. 



Art. I,§1 CONSTITUTION OF 

PREAMBLE 

We, the people of the State of North Carolina, 
grateful to Almighty God, the Sovereign ruler of 

nations, for the preservation of the American 

Union and the existence of our civil, political and 
religious liberties, and acknowledging our de- 
pendence upon Him for the continuance of those 
blessings to us and our posterity, do for the more 
certain security thereof, and for the better govern- 
ment of this State, ordain and establish this Con- 
stitution: (Const. 1868.) 

ARTICLE I 

Declaration of Rights 

That the great, general and essential principles 
of liberty and free government may be _ recog- 
nized and established, and that the relations of 

this State to the Union and Government of the 
United States, and those of the people of this 
State to the rest of the American people, may be 
defined and affirmed, we do declare: 

§ 1. The equality and rights of men.—That we 
hold it to be self-evident that all men are created 
equal; that they are endowed by their Creator 

with certain unalienable rights; that among these 
are life, liberty, the enjoyment of the fruits of 
their own labor, and the pursuit of happiness. 
(Const. 1868.) 

“Liberty”’ Qualified by Common Law Doctrines.—It is a 
recognized principle that a personal liberty is a constitu- 
tional right, and any act of Assembly which violates this 
right is not the law of the land and would be void by Art. 
I, sec. 17, of the Constitution. However, the meaning of gen- 
eral expressions such as “‘liberty” is qualified by the doc- 
trines of the common law, and which as modified to suit 
our institutions, have been held a part of the law of this 
state. London v. Headen, 76 N. C. 72, 73, 75. 
Same—Penalty for Refusing to Accept Office.—It is a doc- 

trine of the common law that every citizen in peace, as 
well as in war, owes his services to the state when they 
are demanded, and a legislative enactment prescribing a 
penalty of $25 against any person who is duly elected or ap- 
pointed town constable and who refuses to qualify is not 
violative of Art. I, sec. 17, which is a protective provision 
of the personal liberty referred to in this section. London v. 
Headeny o76" Nae Ce 725073,, 75. : 
Occupational Qualifications.—While the legislature, in the 

exercise of the state police power, may protect the public 

against incapacity, fraud and oppression by establishing 
standards of personal fitness and requiring the examination 
and licensing of those desiring to engage in the learned pro- 

fessions and occupations requiring scientific or technical 
knowledge or skill, or which involve a trust relationship 
with the public, it may not impose such restrictions upon 

those wishing to engage in the ordinary trades or occupa- 
tions which are harmless in themselves, since the right to 
choose and pursue a means of livelihood is a property right 
and a personal liberty guaranteed by the constitution, which 
right may be interfered with only when necessary to the 
protection of the public safety or welfare. State vy. Harris, 
216. N. (Co) 746; 6. oo Ban (2d) 8545 128.4. 2,2°R: 7658: 

Exercise of Police Power Not Unlimited.—Compulsory vac- 
cination is a valid exercise of governmental police power 
for the public welfare, health and safety, but if there are 
exceptional cases, where owing to the peculiar state of the 
health or system, vaccination would be dangerous, then the 
legislature cannot validly compel the person to submit to 
such protective measure, since this would be in violation 
of the rights recognized by this section as pre-existing and 
inherent in the individual. State v. Hay, 126 N. C. 999, 1006, 
35 S. EB. 459. 
The statute regulating the practice of photography, codi- 

fied as § 92-1 et seq., does not violate this section, nor 
deprive any person of fundamental, inalienable ‘rights under 
art. 1, §§ 17, 29, nor create a monopoly in contravention of 
art. 1, § 31. State v. Lawrence, 213 N. C. 674, 197 S. E. 586, 
116 A. L. R. 1366. 

§ 2. Political power and government.—That 
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all political power is vested in, and derived from, 
the people; all government of right originates 

from the people, is founded upon their will only, 
and is instituted solely for the good of the whole. 
(Const. 1868.) 

In General.—In construing the provisions of the constitu- 

tion in regard to elections (see Art. VI, sec. 1) it should be 
kept in mind that this is a government of the people in 
which the will of the people—the majority—legally expressed, 
must govern and that these provisions should be liberally con- 
strued, that tend to promote a fair election, or expression 
of this popular will. Quinn v. Lattimore, 120 N. C. 426, 429, 
26 S. E. 638. 

Repeal of Laws.—It is axiomatic that since all political 
power is derived from the people and all government orig- 
inates from them, the sovereign power of the people, ex- 
pressed through their chosen representatives in the Gen- 

eral Assembly, is supreme, and a law by them enacted may 

not be set aside by the courts unless it contravenes some 
prohibition or mandate of the Constitution by which the 
people of the state have elected to be limited and restrained, 
or unless it violates some provision of the granted powers 
of Federal Government contained in the Constitution of the 
United States. State v. Warren, 211 N. C. 75, 80, 189 S. 
E. 108. 

Cited in State v. Hickey, 198 N. C. 45, 49, 150 S. E. 615; 
State wv. -Pasley;, 180° NG. 605-104 8S: EB, 533; State vy. 
Dixon; 215 N.C. 161, 1 S:Be Cd) Set (dis. op.). 

§ 3. Internal government of the State——vThat 
the people of this State have the inherent, sole 
and exclusive right of regulating the internal gov- 
ernment and. police thereof, and of altering and 
abolishing their Constitution and form of gov- 

ernment whenever it may be necessary to their 
safety and happiness; but every such right should 
be exercised in pursuance of law, and consist- 
ently with the Constitution of the United States. 
(Const. 1868.) 
Duty to Follow Decisions of Supreme Court.—It is the duty 

.of the Supreme Conrt of the state to follow the decisions of 
the Supreme Court of the United States, upon questions in- 

volved in interstate commerce where Congress has assumed 
control of the matter relating thereto, and involved in the 
litigation. Norris v. Telegraph Co., 174 N. C. 92, 93 S. #. 
465. But in intrastate cases, the decisions of the state 
Supreme Court are binding and will be followed in the U. S. 
Supreme Court though they appear ‘‘absured and illogical.” 

Id. 
Regulation of Crimimal Practice. — The legislature has 

power to shape the criminal procedure of the state to pro- 
vide remedies required hv the exigencies of the present 
time. State v. Lewis, 142 N. C. 626, 634, 55 S. E. 600. 

§ 4. That there is no right to secede.—That 
this State shall ever remain a member of the 
American Union; that the people thereof are a 
part of the American nation; that there is no 
right on the part of this State to secede, and that 
all attempts, from whatever source or upon what- 

ever pretext, to dissolve said Union or to sever 

said nation, ought to be resisted with the whole 

power of the State. (Const. 1868.) 

§ 5. Of allegiance to the United States Gov- 
ernment.—That every citizen of this State owes 
paramount allegiance to the Constitution and 
Government of the United States, and that no 
law or ordinance of the State in contravention or 
subversion thereof can have any binding force. 

(Const. 1868.) 

§ 6: Public debt; bonds issued under ordinance 
of Convention of 1868, ’68-’69, ’69-’70, declared 
invalid; exception. — The State shall never as- 

sume or pay, or authorize the collection of any 
debt or obligation, express or implied, incurred 
in aid of insurrection or rebellion against the 
United States, or any claim for the loss or eman- 
cipation of any slave; nor shall the General As- 

[5] 
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sembly assume or pay, or authorize the collec- 

tion of any tax to pay, either directly or indi- 

rectly, expressed or implied, any debt or bond 

incurred, or issued, by authority of the Conven- 

tion of the year one thousand eight hundred and 

sixty-eight, nor any debt or bond incurred or 1s- 

sued by the Legislature of the year one thousand 

eight hundred and sixty-eight, either at its spe- 

cial session of the year one thousand eight hun- 

dred and sixty-eight, or at its regular sessions of 

the years one thousand eight hundred and sixty- 

eight and one thousand eight hundred and sixty- 

nine, and one thousand eight hundred and sixty- 

nine and one thousand eight hundred and sev- 

enty, except the bonds issued to fund the inter- 

est on the old debt of the State, unless the pro- 

posing to pay the same shall have first been sub- 

mitted to the people and by them ratified by the 

vote of a majority of all the qualified voters of 

the State. at a regular election held for that pur- 

pose. (Const. 1868; 1872-3, c. 85; 1879, c. 268.) 

In the Constitution of 1868, this section read as follows: 

“Sec. 6 To maintain the honor and good faith of the State 

untarnished, the public debt, regularly contracted before and 

since the Rebellion shall be regarded as inviolable and never 

be questioned; but the State shall never assume or pay, or 

authorize the collection of, any debt or obligation, express 

or implied, incurred in aid of insurrection or rebellion 

against the United States, or any claim for the loss or 

emancipation of any slave.” Pursuant to Ch. 85, Public 

Laws of 1872-73, this section as set out in the preceding 

paragraphs was amended by striking out the first clause 

down to and including the word “but”. The clause begin- 

ning with ‘‘nor” and ending with “purpose” was added pur- 

suant to Ch. 268, Public Iaws of 1879.—Ed. note. _ 

Proceedings to settle and adjudge the legal validity of 

claims against the state were dismissed in Baltzer v. State, 

104 N. C. 265, 266, 10 S. EB. 153, for the reason that the gen- 

eral assembly was expressly forbidden by this section to 

pay the claim presented therein, the supreme court of North 

Carolina saying that “it would be idle, futile and ridiculous 

for this court to declare and adjudge the validity of a claim, 

against the state, .nd recommend to the general assembly 

to provide for its payment, when the Constitution expressly 

forbids it to pay or provide for the payment of such a 

claim.” Calkins Dredging Co. v. State, 191 N. C. 243, 251, 

131) Sis 1665: 

§ 7. Exclusive emoluments, etc.——No man or 

set of men are entitled to exclusive or separate 

emoluments or privileges from the community 

but in consideration of public services. . (Const. 

1868.) 
See § 45-32 and the note thereto. 
Editor’s Note.—The majority of the cases wherein the 

litigating parties have relied on this section as the chief 

factor in the case which they make out, involve the deter- 

mination of the question whether the particular grant or 

privilege given to a certain body can be construed as a 

valid exercise of the police power, and if so then the case 

is taken beyond the operative force of this section, since its 

provisions are not applicable to those powers and priv- 

ileges, the exercise of which is for the benefit and good 

of the public. 
Purpose.—In summarizing the purpose of this section the 

court in Simonton v. Lanier, 71 N. C. 498, 503, speaking 

through Justice Bynum, says: “The wisdom and foresight 

of our ancestors is nowhere more clearly shown than in 

providing these fundamental safeguards against partial and 

class legislation, the insidious and ever-working foes of free 

and equal government.” 

This section is a fundamental democratic principle of 

“equal rights and opportunities to all, special privileges to 

none.” Newman v. Watkins, 208 N. C. 675, 679, 182 S. E. 

453, dissenting opinion of Justice Clarkson. ; 

Any law which, purporting to operate on a particular 

class, places upon those engaged in the business in a portion 

of the state a burden for the privilege which is exercised 

freely and without additional charge by those engaged in 

the business in other parts of the state is arbitrary in 

classification because it discriminates within _the class 

originally selected and extends to the latter a privilege and 
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immunity not accorded to those who must, under the law, 
pay the additional exaction or quit the business. State v. 
Harris, 216 N. C. 746, 753, 6 S. E. (2d) 854, 128 A. L. R. 

658. 
Benefits received by State employees under the Retire- 

ment Fund are deferred payments of salary for services 
rendered, and therefore such payments do not offend this 
section of the State Constitution. Bridges v. Charlotte, 
221 N: ©. 472;, 20S. 95 (eOmeoeo: 

Public Service Corporations.—The grant of a special char- 
ter to a railroad or other like corporation is not in cone 
flict with this section of the constitution, the decisions in 
this state being to the effect that the charters of public- 
service corporations come directly within the exception 
contained in this provision. Reid v. Norfolk Sou. R. Co., 
162 N. C. 355, 78 S. E. 306. This principle will be applied in 
behalf of municipal corporations, an agency of the state, 
created for the benefit of the public. Kornegay v. Golds- 
boro, 180 N. C. 441, 451, 105 S. E. 187. 

Private Corporations.—A provision in a charter of a ware- 

house corporation to the effect that such corporation shall 
not be liable for loss or damages not provided for in its 
warehouse receipt or contract, attempts to confer exclusive 
privileges and is therefore unconstitutional under this sec- 
tion. Motley v.. Warehouse Co., 122 N. C. 347, 30 S. E..3; 
Motley v. Finishing Co., 124 N. C. 232, 32 S. E. 555. 
A provision in a bank’s charter allowing it to charge more 

than the legal rate of interest is void under this section of 
the constitution, where no public services are rendered in 
consideration of the grant. Simonton v. Lanier, 71 N. C. 
498, 503. 

A local public law which provides that the provisions of 
§ 44-14, should be read into private construction bonds, is 
in contravention of this section and 31 of our State Con- 
stitution, the statute failing to operate uniformly and 
equally in giving special privilege to the residents of the 
particular county and imposing heavier burdens on cer- 
tain sureties. Plott Co. v. Ferguson Co., 202 N. C. 446, 
163 S. E. 688. 
Public Local Law as to Sale of Claims against Closed 

Banks Held Invalid.—Public-Local Laws and § 53-19, pro- 
viding that depositors of certain closed banks might sell 
their claims for deposits to persons indebted to the banks 
at the date of their closing, and that the liquidation agents 
of such banks should accept such purchased claims as their 
face value in payment of the purchasers’ debts to the banks, 
were held unconstitutional and void, being in violation of 
this section, in Edgerton v. Hood, 205 N. C. 816, 172 S. 
EB. 481. 

Regulation as to Maintenance of Market House.—It is with- 
in the power of a city or town to provide, by contract with 
its citizens, a market house and exclude with certain rea- 
sonable exceptions, the sale of fish at other places, it ap- 
pearing that, under the contract, the market house was to 
remain under the full control of the municipal authorities, 

and that reasonable accommodation had been provided for 
the vendors, with reasonable charges for the stalls. State 
vi» Perry, ISIN. eC 8661, 7165 2S ube elas 

Regulation as to the Practice of Medicine.—An act pro- 
hibiting the practice of medicine without registration is not 
brought within the inhibition of this section of the consti- 
tution because it contains a proviso to the effect that the 
act shall not apply to midwives nor to non-resident con- 
sulting physicians, as this does not constitute an exclusive 
privilege within the meaning of the section. State v. Van 
Doran, 109 N. C. 864, 869, 14 S. E. 32. See also, State v. 
Biggs, 133 N. C. 729, 46 S. E. 401. 
Regulation as to Pilots.—The selection by a commission 

of persons qualified to act as pilots is not violative of this 
section. St. George v. Hardie, 147 N. C. 88, 60 S. E. 920. 
Regulation of Vehicles for Hire-—-A municipal ordinance 

requiring all operators of passenger motor vehicles for hire 
within the city to deposit with the treasurer of the city 
policies of liability insurance in responsible companies au- 
thorized to do business in the State in a stipulated amount 
for each car operated, or cash or securities in the sum 
required, is in contravention of this section and § 31, in 
that the ordinance fails to provide that the security re- 
quired might be furnished by one or more solvent individ- 
ual sureties. State v. Sasseen, 206 N. C. 644, 175 S. EB. 
142. See 13 N. C. Law Rev., 222, for a note on this case. 
Exemption from Jury Service.—In State v. Cantwell, 142 

N. C. 604, 614, 55 S. E. 820, Mr. Justice Walker in a dis- 
senting opinion says that exemption from jury service by 
virtue of services in a fire department for five years is with- 
in the meaning of the word “privilege” as used in the con- 
stitution, which may be conferred in consideration of pub- 
lic services, and is not subject to revocation by the legis- 
lature. 

Applied, in dissenting opinion, in Blevins v. Northwest 
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Carolina Utilities, 209 N. C. 683, 184 S. E. 517; Richmond 
Mtg., etc., Corp. v. Wachovia Bank, etc., Co., 210 N. C. 
29, 185 S. E. 482, holding § 45-34 constitutional and valid; 
Allen v. Carr, 210 N. C. 513, 187 S. E. 809, holding valid § 
90-38, requiring a second examination of former licensed 
dentists returning to the state; Cowan v. Security Life, etc., 
Co., 211 N. C. 18, 188 S. E. 812, holding § 58-32 does not 
authorize insurance companies to charge more than six per 
cent interest; State v. Warren, 211 N. C. 75, 189 S. E. 108, 
holding invalid ch. 241, Public-Iocal Laws 1927, requiring 
real estate brokers and salesmen to be licensed by a spe- 
cial commission in designated counties. 
Quoted in State v. Atlantic Ice, etc., Co., 210 N. C. 742, 

188 S. E. 412; Raleigh v. Jordan, 218 N. C. 55, 9 S. E. 
(2d) 507 (dis. op.); State v. Lawrence, 213 N. C. 674, 197 
S. E. 586, 116 A. L. R. 1366 (dis. op.); State v. Mitchell, 
iy win, 244, F< Sy sear S67, “States ve Dixon,..215. N. 
C. 161, 1 S. E. (2d) 521 (dis. op.); Woltz v. Asheville Safe 
Deposit Co., 206 N. €. 239, 173 S. E. 587; Little v. Miles, 
204 N. C. 646, 169 S. E. 220; Dalton v. Brown & Co., 159 
NG GS, 0dyS.9 75 S.kaedo, A200 OR. PAW CON Sac 506: 

Cited in Bennett v. Southern Ry. Co., 211 N. C. 474, 191 
S. E. 240. 

§ 8. The legislative, executive, and judicial 
powers distinct—The legislative, executive, and 
supreme judicial powers of the government 
ought to be forever separate and distinct from 
each other. (Const. 1868.) 

See § 1-97 and notes. F 
Generally.—Each of these codrdinate departments has its 

appropriate functions, and one cannot control the action of 
the other, in the sphere of its constitutional power and duty. 
State v. Holden, 64 N. C. 829; Person vy. Tax Com’rs, 184 
Ng Ced992 115 Se Bs 336. 
This section has been said to embody succinctly the judg- 

ment of the people of North Carolina in regard to “the 
great principle of the separation of the powers.” Long 

wanevVatts, 163. Non, 99 103; T10U Se Bey 765,122 A.) TR, 
277. 
From this unique political division results our elaborate 

system of checks and balances—a complication and re- 
finement which repudiates all hereditary tendencies and 
makes the law supreme. In short, it is one of the dis- 
tinct American contributions to the science of government; 
and the judiciary—the department of trial and judgment— 
of all others, without hesitation or turning, should hold fast 
to the basic principle upon which this government is 
founded. The courts are vested with judicial powers only, 
and it is no part of their function to change or to amend 
the criminal statutes enacted by the legislature. State v. 
Bell, 184 N. C. 701, 719, 115 S. E. 190 (dis. op.). 
The propriety of ordering sales of lands upon petition of 

the owner is purely a judicial duty and any private act of 
the General Assembly attempting to regulate the same is 
void under this section. Miller v. Alexander, 122 N. C. 718, 
30S... 125. , 
Where Office Created by Legislature.—It is competent for 

the legislature in creating an office, other than purely ju- 
dicial, to reserve to itself the right to remove, or to the 
governor to suspend, the incumbent of the office. Caldwell 
v. Wilson, 121 N. C. 425, 28 S. E. 554. 

Creation of Board with Quasi-Judicial Functions.—The cre- 
ation by the legislature of a board or municipal corporation 
and the conferring upon such board or municipal corpora- 
tion quasi-judicial and administrative functions does not 
violate this provision. Cox v. Kinston, 217 N. C. 391, 8 
S. 5. (2d) 252: 

Court Practice Regulated by Judicial Department.—Un- 
der the present constitution, the supreme judicial power 
being independent of the other departments, the legislature 
cannot prescribe rules of practice for the Supreme Court; 
nevertheless, the courts have copied, almost verbatim, the 
provisions of the Code. Bird v. Gilliam, 125 N. C. 76, 79, 34 
S. E. 196; Herndon v. Insurance Co., 111 N. C. 384, 16 S. 
FE. 465. And where there is conflict, the rules made by the 
court will be observed, Cooper v. Com’rs, 184 N. C. 615; 113 
S. E. 569. However, Art. 4, sec. 12 of the constitution gives 
to the General Assembly power to regulate proceedings in 
all the courts ‘‘below the Supreme Court.” Horton v. Green, 
104 N. C. 400, 401, 10 S. E. 470. 
The independence of the Supreme Court only (and not of 

the entire judicial department) is provided for by this sec- 
tion. Wilson v. Jordan, 124 N. C. 683, 705, 33 S. E. 139. But 
there is nothing which gives the Supreme Court supervisory 
control over the legislature. Id. 

The supreme court has the sole right to prescribe rules 
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of practice and procedure therein. 146 N. 
Cy 361, 59° So By 876; 

The rules prescribed by the supreme court to regulate its 
own procedure, including the rule as to dismissing an ap- 
peal thereto if not docketed, or a recordari prayed for in 
apt time, will be strictly enforced. Being under the ex- 
clusive authority therein given to the supreme court by the 
Constitution, Art. I, § 8, as distinguished from procedure 
applying to courts inferior thereto, Art. IV, § 2, a statute 
in conflict therewith will not be observed. State v. Ward, 
184 .N~ Ge 3618;.113:S. E775 

Tee v. Baird, 

775. 

Judicial Power as Aid to Legislative Act.—The judicial 
power can not be exercised in aid of an unfinished and in- 
operative act, so left upon the final adjournment, any more 
than in obstructing legislative action. State vy. Robinson, 81 
N. C. 409, 426. 
Power of County to Apply Formula for Ascertaining Tax- 

able Property.—Plaintiff county ascertained the amount of 
personal property of defendant nonresident corporation hav- 
ing a “business situs” in this state, and liable for taxa- 
tion as solvent credits by the county by ascertaining the 
total assets of the defendant and the percentage of such as- 
sets found in the county, and allowing the same per cent 
of its total liabilities to be deducted therefrom. Defendant 
complained that defendant county had made its own rule in 
ascertaining the solvent credits in the county subject to 
taxation in violation of this section, but since defendant 
failed to list its solvent credits for taxation as required by 
law, it was not prejudiced by the assessment of its per- 
sonal property for taxation as determined by the county. 
Mecklenburg County v. Sterchi Bros. Stores, 210 N. C. 79, 
185 S. E. 454. 

The creation of the Mattamuskeet Drainage District by 
the legislature is not violative of our Constitution. O’Neal 
v. Mann, 193 N. C. 153, 136 S. E. 379. 
The creation by the legislature of a board or municipal 

corporation and the conferring upon such board or municipal 
corporation quasi-judicial and administrative functions does 
not violate this section. Cox y. Kinston, 217 N. C. 391, 8 
amb (2d) 252. 
Statute authorizing the industrial commission to award 

compensation for bodily disfigurement is not unconstitu- 
tional as a void delegation of legislative power in contro- 
vention of this section. Baxter y. Arthur Open 210: AINGS cy 
276, 281, 4 S. E. (2d) 621. 

Cited in Castevens v. Stanly County, 211 N. C. 642, 191 
S. E. 739; State v. Casey, 201 N. C. 620, 161 S. E. 81 (dis, 
op.); Lacy v. State, 195 N. C. 284, 141 S. B, 886; Myers v. 
Wnited States, 272 Ui S52, 47 S.Ct Ale 7h Ty. “Bd:" 160 
(dis. op. of McReynolds, J.); Bladen County Com’rs vy. 
Boring, 175 N. C. 105, 95 S. E. 43 (con. op.); Humphreys y. 
Churchill, 217 N. C. 530, 8 S. E. (2d) 810 (dis. op.); War- 
renton v. Warren County, 215 N. C. 342, 2S. E. (2d) 463 
(dis. op.); State v. Lawrence, 213 N. C. 674, 197 S. E. 586, 
1146 A. I. R. 1366; Jacobi Hardware Co. v. Jones Cotton 
Co., 188 N. C. 442, 124 S. E. 756; In re Applicants for Lji- 
cense, 143 N. C. 1, 55 S. EH. 635, 10 I. R. A. (N. S.) 288. 

§ 9. Of the power of suspending laws.—All 
power of suspending laws, or the execution of 
laws, by any authority, without the consent of 
the representatives of the people, is injurious to 
their rights, and ought not to be exercised. (Const. 
1868.) 

§ 10. Elections free.—All elections ought to be 
free. (Const. 1868.) 
ake in Swaringen v. Poplin, 211 N. C. 700, 191 S. E. 

746. 
Cited 

E. 481. 

§ 11. In criminal prosecutions.—In all crimi- 
nal prosecutions every man has the right to be 
informed of the accusation against him and to 
confront the accusers and witnesses with other 
testimony, and to have counsel for his defense, 
and not be compelled to give evidence against 
himself, or to pay costs, jail fees, or necessary 
witness fees of the defense, unless found guilty. 
(Const. 1868.) 
As to counsel, see § 15-4 and notes, 
For article discussing the limits to confrontation, see 15 

N. C. Law Rev., No. 3, p. 229. 
Information as to Accusation.—This section of the consti- 

in Edgerton v. Hood, 205 N. C. 816, 172 S. 
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tution does not require that the accused be informed of the 
charge against him in any special form or particular words, 
except it must be by presentment or indictment. State v. 
Carpenter, 173 N. C. 767, 92 S. E. 373; State v. Gibson, 169 
N. C. 318, 85 S. EB. 7. As to necessity for indictment, see 
N. C. Const., Art. I, sec. 12, and notes thereto. 
Where a defendant convicted of a criminal offense has 

had sentence suspended upon condition that he appear at 
certain times in court and show good behavior, it is re- 
quired that a judgment rendered at a later time find the 
facts upon which a sentence has been imposed and specify 
the findings of a certain criminal offense the defendant 
is found to have committed, in order to show that the 
defendant had been informed of the offense before sentence. 
State v. Gooding, 194 N. C. 271, 139 S. E. 436. 
A charge to the jury which virtually puts the defendant 

upon trial for an additional offense to that named in the 
bill, in this case, conspiring with others than those al- 

leged, violates the provisions of this section that “in all 
criminal prosecutions every man has the right to be in- 
formed of the accusation against him.” State v. Mickey, 
207 N. C. 608, 609, 178 S. E. 220. 
Defendants have a constitutional right of confrontation, 

which cannot lawfully be taken from them, and this in- 
cludes the right of a fair opportunity to face “the accusers 
and witnesses with other testimony.” State v. Garner, 203 

N.C. 361, 166 'S. : 180. 

While this section gives to the accused the right to con- 
front his accusers, such does not apply when the facts, 
from their very nature, can only be proved by a duly au- 

thenticated copy of a record. State v. Dowdy, 145 N. C. 432, 

58 S. E. 1002. 
The right guaranteed by this section does not mean that 

never under any circumstances shall a criminal charge be 

prosecuted except by the presence of living witnesses. Id. 
Statute which establishes a form for a bill of indictment 

for perjury, and enacts in express terms that this form 
shall be sufficient, was sufficient to apprise the defendant 
with reasonable certainty of the nature of the crime of 
which he stands charged. State v. Harris, 145 N. C. 456, 
SOUS) Ue 15 
An indictment which failed to show the causal relation 

between the alleged false pretense and the deceit, was 
held not to inform defendant of the crime charged against 
him. It is his constitutional right to be so informed. 

State v. Whedbee, 152 N. C. 770, 780, 67 S. E. 60, 27 LIL, 
RD AL GNC. 5;)! 563: 

In State v. Hightower, 187 N. C. 300, 310, 121 S. E. 616, 
it was said: “In all criminal prosecutions the defendant 
is clothed with a constitutional right of confrontation, and 

this may not be taken away any more by denying him 
the right to cross-examine the state’s witnesses than by 
refusing him the right to confront his accusers and wit- 
nesses with other testimony. Constitution, Art. I, § 11 
[this section]. ‘We take it that the word confront does 
not simply secure to the accused the privilege of examin- 
ing witnesses in his behalf, but is an affirmance of the 

rule of the common law that in trials by jury the witness 
must be present before the jury and accused, so that he 

may be confronted; that is, put face to face’—Pearson, C. 
J., in State v. Thomas, 64 N. C. 74. And this, of course, 
includes the right of cross-examination.” State v. Harts- 
field, 188 N. C. 357, 359,124 S. EB. 629: State v. Moss, 47 
IN; (Gs) 166; State. v. Snipes, 185° IN. (Co 743, ©7748. 117) S; ee. 
500; State v. Harris, 181 N, C. 600, 617, 107 S. E. 466; 
State v. Maynard, 184 N. C. 653, 113 S. E. 682, 
“We take it that the vord confront does not simply se- 

cure to the accused the privilege of examining witnesses 

in his behalf, but is an affrmance of the rule of the com- 
mon law that in trials by jury the witness must be pres- 
ent before the jury and accused, so that he may be con- 
fronted; that is, put face to face.” Pearson, C. J., in 
State v. Thomas, 64 N. C. 74. And this, of course, in- 
cludes the right of cross-examination. State vy. Hightower, 
TRF RNG aeoUOs E10, e tel ose 616. 

The principle upon which dying declarations may be re- 

ceived in evidence in criminal cases is not in violation of 
the defendant’s constitutional right to confront his ac- 
cusers, as they have been admitted from necessity. State 
v. Williams, 185 N. C. 643, 116 S. E. 570. 

Confrontation—Definition.—In State v. Thomas, 64 N. C. 
74, 76, it is said that the word ‘‘confront”? as used in this 
section does not simply secure to the accused the privilege 
of examining witnesses in his behalf, but is an affirmance 
of the common law rule that in trials by jury the witness 
must be present before the jury and the accused, so that 
he may be confronted, that is put face to face. It extends 
also to the right to require the witnesses to be placed un- 
der oath, subject to the test of a competent cross-examina- 
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tion. State v. Dixon, 185 N. C. 727, 119 S. E. 170. See 
also State v. Breece, 206 N. C. 92, 94, 173 S. E. 9. 
Under this construction it is held that entries in the 

course of business, upon the books of a railroad company 
by one at the time an agent of the company, and still liv- 
ing, but absent from the State, are not competent evidence 
of the facts therein set forth, upon the trial of a third per- 
son for crime. State v. Thomas, 64 N. C. 74. 
By construing this section, which gives the accused the 

right to be confronted by witnesses, with the right to be 
present at the trial, the conclusion reached in this state is 
that the prisoner does not have to accompany the jury 
when it views the scene of the crime. Apparently the 
right to accompany the jury has never been raised in this 
state. 12 N. C. Law Rev., 268. 
Same—Deposition.—Depositions taken in the absence of a 

criminal cannot be read against him. State v. Webb, 2 N. 
Cr A103; 
Same—Waiver of Right.—The accused has the right to in- 

sist upon the production of his accusers but this is a right 
which may be and is waived by a failure to assert it in 
proper time. State v. Mitchell, 119 N. C. 784, 25 S. E. 783, 
1020. The right must be insisted upon in express terms and 
a general objection to the evidence is not sufficient. Id. 

The right of a defendant to confront his accusers includes 
the right to cross-examine them on any subject touched on 
in their examination-in-chief, and a witness testifying to 
facts incriminating defendant on his examination-in-chief 
may not deprive defendant of his right to cross-examine 
him on the ground that answers to questions asked on 
cross-examination might tend to incriminate the witness. 
State v. Perry, 210 N. C. 796, 188 S. E. 639. 

Self-Incrimination—Scope of Protectiom—For fair inter- 

pretation of the clause that the defendant ‘‘shall not be 
compelled to give evidence against himself”? seems to be to 
secure one who is or may be accused of crime from making 
any compulsory revelations which may be given in evidence 
against him on his trial for the offense. TaFontaine v. 
Southern Underwriters, 83 N. C. 133, 138. 
This immunity extends, not only to one who actually 

testifies as a witness, but to the defendant in the trial, even 
though he decline to testify as a witness in his own behalf. 
State v. Hollingsworth, 191 N. C. 595, 132 S. E. 667. 
As to witness testifying to any unlawful gaming done by 

himself or others, see section 8-55 and note thereto. 
Upon the trial of the defendant for violating the prohibi- 

tion law the introduction in evidence of testimony of the 
officer making the arrest that he found a half-gallon jar of 
liquor on the person of the defendant is competent, and is 
not in violation of the constitutional provision that a de- 
fendant may not be compelled to give evidence against him- 
self, the provision not applying to physical facts or condi- 
tions. State v. Hickey, 198 N. C. 45, 46, 150 S. E. 615. 

The constitutional guarantee that a defendant shall not 
be compelled to testify against himself, as provided by this 
section, does not preclude testimony by a witness as to 
marks on defendant’s body tending to identify him as the 
perpetrator of the crime. State v. Riddle, 205 N. C. 591, 
172 S. E. 400. 

The admission of incriminating testimony of defendant’s 
p’.ysical condition by witnesses who examined her without 
objection does not violate defendant’s constitutional right 
not to be compelled to give evidence against herself, as 
provided in this section. State v. Eccles, 205 N. C. 825, 
IVES BS, BOR Cole 

Whenever the defendant in a criminal action voluntarily 
testifies in his own defense he assumes the position of a 
witness and subjects himself to all the disadvantages of 
that position. In doing so he acknowledges the right of 
the prosecution to test his credibility and he waives his 
constitutional privilege not to answer questions which tend 
to incriminate him or to prove the specific offense with 
which he is charged. State v. O’Neal, 187 N. C. 22, 23, 120 

Sorte ois 
In Smith v. Smith, 116 N. C. 386, 21 S. E. 196, it was 

held that the true intent and meaning of this article is 
that a witness shall not be compelled to answer any ques- 
tion, the answer to which would disclose a fact which 
forms an essential link in the chain of testimony which 
would be sufficient to convict him of a crime. And Chief 
Justice Faircloth, delivering the opinion, said: “We think 
the provision of our Constitution ought to be liberally con- 
strued to preserve personal rights and protect the citizen 
against self-incriminating evidence.’’ State v. Medley, 178 
Ne 71054712, 100, Sa. 591 

Testimony that defendant was placed for identification 
in the relative position to a witness as the perpetrator was 
seen by her just before committing a criminal offense is 
not objectionable as forcing defendant to give evidence 
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against himself in denial of his constitutional rights. State 
v. Neville, 175 N. C. 731, 95 S. E. 55. 
Same—Examination of Blood of Accused.—Where defend- 

ant pleaded insanity at the time of the homicide due to 
the continued use of liquor and opiates, and the record 
failed to show any compulsion on the part of the officers 
in obtaining specimens of defendant’s blood and urine in 
order to ascertain the presence or absence of alcohol or 
morphine in his system, it was held that defendant’s con- 

tention that the obtaining of the specimens compelled him 
to give evidence against himself, in violation of this sec- 

tion, was untenable. State v. Cash, 219 N. C. 818, 15 S. 
B28) 2772 
Same—Demonstration of Act of Killing—Upon trial for 

murder in the first degree when there is other circumstan- 
tial evidence of the prisoner’s guilt, it is not duress to re- 
quire the prisoner to place himself in such position as to 
show he could have fired the fatal shot from a window and 
killed the deceased, as this is not considered as making a 
person furnish evidence against himself, it being dependent 
upon physical facts and conditions and not upon confessions 
or statements of the prisoner. State v. Thompson, 161 N. C. 
238, 76 S. E. 249. 

Same—Forced Production of Incriminating Documents Not 
Allowed.—The protection afforded to defendants in criminal 
action by this section is a matter of absolute right to them, 
and extends to the forced production of letters and other 
papers in their possession that may tend to incriminate 
them upon the trial. State v. Hollingsworth, 191 N. C. 595, 
132 S. E. 667. 
Same—Waiver of Privilege—The defendant waives his 

constitutional privilege not to answer questions tending to 
incriminate himself when he voluntarily testifies in his own 
behalf. State v. Allen, 107, N. C. 805, 11 S. E. 1016. 
Same—Defendant Voluntarily Taking Stand.—See 

8-54 and notes thereto, 
Hence Accomplice Can Not Refuse to Answer on Cross- 

Examination after Incriminating Defendant.— An accomplice 

may not testify on direct examination to facts tending to 
incriminate defendant and at the same time refuse to answer 

questions on cross-examination relating to matters em- 
braced in his examination-in-chief, and where he refuses 
to answer relevant questions on cross-examination on the 
ground that his answers might tend to incriminate him, 
it is error for the court to refuse defendant’s motion that 
his testimony-in-chief be stricken from the record, the re- 
fusal to answer the questions on cross-examination render- 
ing the testimony-in-chief incompetent. State v. Perry, 210 
NY UGS 796; ISSFS) TEs 639: 
Must Have Opportunity to Prepare and Present Defense. 

—The constitutional right of a defendant in a criminal pros- 
ecution to confront his accusers and adverse witnesses with 
other testimony, as provided by this section, includes the 
right to a fair opportunity to prepare and present his de- 
fenses, which right must be accorded him not only in form, 
but in substance as well. State v. Whitfield, 206 N. C. 696, 
GSS Tok SES 
Arrest and Search of Person Suspected of Carrying In- 

toxicants.—Where an officer sees a person leave his auto- 
mobile with his appearance indicating that he had something 
concealed on his person and reasonably giving the impres- 
sion that the person was carrying intoxicating liquor, the 
officer may immediately arrest and search such person, and 
where a half-gallon of liquor is found on the person of the 
defendant the action of the officer does not violate the pro- 
visions of this section. State v. Hickey, 198 N. C. 45, 46, 
150,.S3,E. 615. 
Payment of Witnesses’ Fees Not Placed on Public.—This 

provision, exempting an acquitted defendant from payment 
of necessary witness fees of the defense, does not require 
that they shall be paid by the public; the section operates 
only to deprive the witnesses of their common law right ta 
look to the defendant for payment. State v. Hicks, 124 N. 
CG 8295732 8: 5. 95/7. 
Private Counsel May Assist Solicitor in Trial of Case.— 

The trial court has discretionary power to allow private 
counsel to assist the solicitor in the trial of a case, it be- 
ing the duty of the court to permit only such assistance as 
fairness and justice may require, and such power does not 
impinge the provisions of this section of the Constitution. 
State v. Carden, 209 N. C. 404, 183 S. E. 898. 
Cited in State v. Wadford, 194 N. C. 336, 139 S. E. 608; 

Stateiv. Goff, 205, N. (C:545,.552,.172. S.. E..407. 

section 

§ 12. Answers to criminal charges.—No per- 
son shall be put to answer any criminal charge 
except as hereinafter allowed, but by indictment, 
presentment, or impeachment. (Const. 1868.) 
Generally.—The words ‘except as _ hereinafter allowed” 
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have reference to the last clause of section 13, and are in- 
tended to harmonize the two sections and let both operate, 
State v. Crook, 91 N. C. 536, 540. 
These principles are dear to every free man; they are 

his shield and buckler against wrong and oppression, and 
lie at the foundation of civil liberty; they are declared to 
be the rights of the citizens of North Carolina and ought 
to be vigilantly guarded. State v. Moss, 47 N. C. 66; 
State v. Snipes, 185 N. C. 743, 748, 117 S. E. 500. 
A justice of the peace has no jurisdiction of an assault with 

a deadly weapon except to bind the defendant over, and by 
the provisions of this section, the Superior Court may pro- 
ceed to trial only upon indictment duly found and returned, 
the words in this section ‘‘except as hereinafter allowed’’ 
referring to the latter clause of section 13 relating to trial 
of petty misdemeanors and not to an assault with a deadly 
weapon. State v. Myrick, 202 N. C. 688, 163 S. E. 803. See 
State v. Clegg, 214 N. C. 675, 200 S. FE. 371. 
Scope.—This section means action by the grand jury ac- 

cording to the practice at common law, and does not per- 
mit open hearings before the grand jury, and where the 
court sends for the grand jury and permits the solicitor 
to examine a state’s witness in open court before the grand 
jury after the grand jury had returned two identical 
bills of indictment against the defendant, submitted on suc- 
cessive days, “‘not a true bill,” and thereafter the solicitor 

submits another identical bill to the grand jury which is 
returned “a true bill’: Held, the defendant’s verified plea 
in abatement and motion to quash, made before pleading, 
should have been allowed, and upon appeal from the court’s 
denial of the motion the judgment will be reversed, with 
leave to the solicitor to send another bill before a different 
grand jury, if so advised. State v. Ledford, 203 N. C. 724, 
1666S.. E917, 

The word “indictment”? means indictment by a _ grand 
jury as defined by the common law. State v. Mitchell, 
DZvN a Cs 439, 443, 163. S. EB. 581) 

Necessity for Order for Grand Jury During Special Term. 
—Where defendant is tried at a special term of criminal 
court upon an indictment returned by a grand jury drawn 
for the special term, but there is no order by the Gov- 
ernor that a grand jury be drawn from such term, as pro- 
vided by § 7-78, defendant’s motion in arrest of judgment, 
made the first time in the Supreme Court upon appeal, 

must be allowed, pursuant to this section. State v. Bax- 
ter, 208 N. C. 90, 179 S. E. 450. See State v. Boykin, 211 
Na G40/ 19tso, 1B 18. 
Effect of Invalid Indictment.—When the indictment charg- 

ing defendant with the commission of crime is invalid, de- 
fendant’s motion to dismiss the action for want of jurisdic- 
tion should be allowed. State v. Beasley, 208 N. C. 318, 180 
Sholay BRM 
Indictment on Appeal.—See State v. Pulliam, 184 N. C. 

681, 684, 114 S. E. 394. See also, State v. Hyman, 164 N. 
CATON 58. 1284 
Applied in State v. Watson, 209 N. C. 229, 183 S. E. 286; 

State v. Rawls, 203 N. C. 436, 166 S. E. 332. 4 

Stated in State v. Shine, 222 N. C. 237, 22 S. E. (2d) 447; 
State vi Jobnson;, 220) No C, 773,18 S: E-. (2d) 358 (dis. 
op.). 

§ 18. Right of jury.—No person shall be con- 
victed of any crime but by the unanimous ver- 
dict of a jury of good and lawful men in open 
court. The Legislature may, however, provide 
other means of trial for petty misdemeanors, 
with the right of appeal. (Const. 1868.) 

For general provisions as to jurors, see sec. 9-1 et seq. 
The essential attributes of trial by jury guaranteed by 

this section, are the number of jurors, their impartiality 
and a unanimous verdict, and § 9-21, providing that the 
court may order the selection of an alternate juror in those 
cases which seem likely to be protracted, does not infringe 
upon this constitutional provision. State v. Dalton, 206 
ONS C507, 14a Ee hoes 
Unanimous Verdict Required.—A verdict of guilty ren- 

dered by a less number than twelve is unconstitutional. 
State v. Berry, 190 N. C. 363, 130 S. E. 12. The verdict must 
be rendered in open court before the presiding judge. State 
v. Bazemore, 193 N. C. 336, 137 S. E. 172. 

The defendant is entitled as a matter of right to know 
whether each juror assented to the verdict, announced by 
the juror who undertook to answer for the jury, and to 
that end he had the right to insist that a specific question 
be addressed to and answered by each juror in open court, 
as to whether he assented to said verdict. State v. Boger, 
202 N32 -C..-/02, -704,. 163 'S.. E.. $77, 
Poll of Jury.—The predominant purpose of the poll is 
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to ascertain if the verdict as tendered by the jury is the 

“unanimous verdict of a jury of good and lawful men in 

open court,’? as prescribed by this section. Lipscomb v. 

Cox, 195 N. C. 502, 505, 142 S. E. 779. See Atta, 5 19. 

See notes to section 1-201. ‘ 

Jury Trial Preserved on Appeal.—The right of a trial by 

jury in a criminal action is preserved to the accused by 

the statutory requirement of a trial de novo in the Superior 

Court on appeal from a court of subordinate jurisdiction, 

and conviction in the Superior Court cannot be had unless 

upon the verdict of the jury, in accordance with the provis 

sions of this section of our Constitution. State v. Pulliam, 

184 N. GC. 681, 114. S. EB. 394. ; 

Jury Trial Not Waivable——A jury trial cannot be waived 

in a criminal action; hence where the facts were agreed 

upon by the state and the accused and submitted to the 

judge for his decision, it was held, that such a procedure is 

not warranted ‘by the law. State v. Holt, 99 N. C. 749. 

The only exception being for the trial of petty misdemean- 

ors. State v. Stewart, 89 N. C. 563. As to waiver in civil 

cases, see section 1-184 and notes thereto. 

Jury Trial Can Not Be Waived after Plea of Not Guilty. 

—A defendant in a criminal prosecution for a felony or a 

misdemeanor may not waive his constitutional right to 

trial by jury in the Superior Court after entering a plea 

of “Not guilty”, without changing his plea, nor may the 

General Assembly permit him to do so by statute, and 

where the court, after a plea of “Not guilty,” finds the 

defendant guilty without a jury trial, the judgment will be 

stricken out and the cause remanded. State v. Hill, 209 

N. C. 53, 182 S. EB. 716. See also, State v. Muse, 219 N. C. 

226; As 8. wad) 229. 

When a defendant in a criminal prosecution in the ‘su- 

perior court enters a plea of not guilty he may not, with- 

out changing his plea, waive his constitutional right of trial 

by jury, and the determinative facts cannot be referred to 

the decision of the court even by consent, hut must be found 

by the jury. State v. Muse, 219 N. CP1226; AB 5S esnzd) 

229. 

Miscellaneous Cases.—The North Carolina Workmen’s 

Compensation Act was held not to be unconstitutional for 

that it impaired the right of trial by jury, guaranteed by 

this section. Hanks v. Southern Public Utilities Co., 204 

N. C 155, 156, 167 $: “Iss 560: 

For case of emergency, such as illness of juror, see State 

v. Wheeler, 185 N. C. 670, 673, 116 S. H. 413; denial of part- 

nership, see Woodland & Co. v. Southgate Packing Co., 186 

Ne (C;, 1621s SS. ees: ‘ 

Assault and battery is not a petty misdemeanor within 

the proviso to this section. State v. Stewart, 89 N. C. 563, 

564; Schick v. United States, 195 U. Se (65, 98; (240s: It: 

826, 49 L. Ed. 99. 

The recorders’ courts is not in violation of the right of 

trial by jury guaranteed by this section. Jones v. Brink- 

ley, 174, N. C. 23, 25, 930S.)H. 372, citing State v. Shine, 

149 N.. C. 480, 62 S. E. 1080; State v. Doster, 157 N. C. 634, 

73S, E. 111; State v. Dunlap, 159 N. C. 491, 74 S. E. 626. 

‘tee also, State v. Rogers, 162 N. C. 656, 659, 78 Seah ese 

6 LL. R.A. (N. S.) 38; Anny Cas. 1914A, 867. 

Separate Provisions for Petty Misdemeanors.—The very 

purpose of conferring on the legislative power to provide 

means of trial other than by jury in the ordinary way, as to 

petty misdemeanors, is to avoid the inconvenience, expense 

and delay attendant upon indictment by the grand jury, 

the trial by the jury where the parties choose to waive it, in 

the ordinary course of criminal procedure. State v. Crook, 

91 N. C. 536, 540. See State v. Boykin, 211 N. C. 407, 191 S. 

es, 

Pgs legislature has power to designate the unlawful pos- 

session and transportation of intoxicants a petty misde- 

meanor and to provide means of trial for the offense other 

than by indictment and trial by jury. State v. Shine, 222 

Ne oC 237nce nmr toe cade a4 7, 
Under this section indictment by grand jury is dispensed 

with in the trial of petty misdemeanors. State v. Lytle, 138 

Nunc: 7885.51 So Baber 

Same—Right of Appeal.—The right of appeal mentioned in 

the last clause of this section must be with the right in the 

party to appeal to the Supreme Court, and with power and 

jurisdiction in that court to review the decision of the court 

below in matters of law. State v. Ham, 8% N. C. 590, 591, 

593. 
The constitutional guaranty of a jury trial is met by the 

right of appeal which is given from the police court, in all 

cases, to the Superior Court. State v. Lytle, 138 N. C. 

738, 51 S. E. 66. And this is true where the appeal is from 

a recorder’s court. State v. Hyman, 164 N. C. 411, 79 S. 

E, 284. 
In disbarment proceedings respondent’s exception on theS. E,. 92. 
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ground that the proceedings deprived him of his right to 
trial by jury is untenable when the matters in issue are 
determined by a jury upon his appeal to the superior 
court. 1 In) rey Westaclge NaeG.) 189: 1930S. Efris4a FAs 6 
right on appeal from criminal case charging misdemeanor, 

see State v. Wheeler, 185 N. C. 670, 116 S. E. 413. 
Upon defendant’s appeal from judgment and sentence by 

the court after defendant had entered a conditional plea of 
guilty the case will be remanded in order that a jury may 
pass upon defendant’s guilt or innocence in accordance with 

defendant’s constitutional right. State v. Ellis, 210 N. C. 
170, SSeS, hae 662. 

Where a defendant enters a plea of “not guilty’ in the 
superior court, he may not thereafter, without being per- 
mitted to change his plea, waive his constitutional right 
of trial by jury. State v. Rogers, 162 N. C. 656, 78 S. E. 
293, 46 L. R. A. (N. S.) 38, Ann. Cas. 1914A, 867. And 

this applies to misdemeanors as well as to the more se- 
rious offenses. State v. Pulliam, 184 N. C. 681, 114 S. E. 
394. The reason for such holding is to be found in the 
language of this section. State v. Hartsfield, 188 N. C. 
35/5 Ol; M24 or me O29: 

Same--Waiver of Right.—A person on trial for a misde- 
meanor in a municipal court with right of appeal to the Su- 
perior Court, may waive his constitutional right to a trial 
by jury by consenting to the judgment therein entered, or 
by not appealing therefrom, and his afterwards employing 
an attorney and moving for the appeal within the time al- 
lowed by the statute applicable will not affect the fact that 
he had personally acquiesced in the judgment entered. State 
v, Lakey, 191 IN. C. 571, 132 $. EK. 570. State v. Pasley; 180 
Ni (O5"69559104 25 oa: 

It is permissible under this section for the General As- 
sembly to provide for the trial of petty misdemeanors in 
inferior courts with the right of appeal to the Superior Court. 
State v. Camby, 209 N. C. 50, 52, 182 S. E. 715, citing State 
Ve easleya, 1800 NZ .Con695;; 104. SaV 533" State av. sl atennGe 
Na Gy. 373, 85Ss\ Hl 383s State vs Hyntans 164 Ne C49. 
Sy BB: 284eeState. vi. Brittain, 0143) NEC yd68 957 es: Be oes 
State v. Lytle, 138 N. C.. 738, 51 S. E. 66. 
Applied in State v. Watson, 209 N. C. 229, 183 S. E. 286. 

§ 14. Excessive bail—Excessive bail should 
not be required, nor excessive fines imposed, nor 

cruel or unusual punishments inflicted. (Const. 
1868.) 

For general provisions as to bail, see sections 15-102 et seq., 
of the code. 

For article on punishment for crime in North Carolina, see 
17 N. C. Law Rev. 205. 

In General. — This section restricts the judiciary from 

imposing excessive punishments where the legislature has 
not prescribed a fixed maximum, and does not apply to 
the legislative power to impose the penalty for acts made 
an offense by them. State v. Blake, 157 N. C. 608, 72 S. 

FE. 1080. 
Bail—Test as to Reasonableness.—There are two _ things 

which have been looked upon as very good guides in deter- 
mining the reasonableness of punishment; (1) what has for- 
merly been expressly done in like cases, and (2) for the 
want of such particular discretion then to consider that 
which comes nearest to it. State v. Driver, 78 N. C. 423, 

430. 
It ought to be left to the judge who inflicts it under the 

circumstances of each case, and it ought not to be interferred 
with, except when the abuse is palpable. State v. Driver, 
supra; cited and approved in State v. Reid, 106 N. C. 714, 
Vi GeMIO ey oL5e 

It is well settled that when no time is fixed by the 
statute, an imprisonment for two years will not be held 
cruel and unusual. State v. Farrington, 141 N. C. 844, 53 
S, E.- 954, citing State vw) Driver, 78 IN. C. 423; State a, 
Miller, 94 N. C. 904. 

Cruel and Unusual Punishment.—This section has been 
considered by the Supreme Court as an admonition to the 
judiciary in imposing sentence left to an extent within its 
discretion by the statutes, however, there is a decided inti- 
mation that in extraordinary and exceptional cases it may’ 
be held to affect legislative enactments as well. State v. 
Smith, 174 N. C. 804, 93 S. E. 910. 

Where the question of punishment is left to the sound 
discretion of the court, the court is limited only by the 
prohibition against cruel or unusual punishment in this 

section. State v. Richardson, 221 N. C. 209, 211, 19 S. E. 
(2d) 863. 

It is well settled that ‘when no time is fixed by statute, 
this court will not hold imprisonment for two years cruel 
and unusual, State v, Moschoures, 214 N. C. 321, 322, 199 
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Defendant’s contention that he was subjected tc cruel 
and unusual punishment in that the trial court sentenced 
him to the maximum prison term permitted by statute 
for the offense of seduction of which he was convicted, 
and in addition dictated a letter to the parole commissioner 
in which he requested that no clemency be extended defend- 
ant, and also directed the solicitor to institute prosecution 
against defendant for failure to support his illegitimate 
child, is untenable, since the letter to the parole commis- 
sioner and the instructions to the solicitor are not parts of 
the sentence imposed. State v. Brackett, 218 N. C. 369, 11 
Sa-B. 2d): 146. 

Same—Punishment for Two Offenses.—Where there is a 
conviction of the violation of two separate criminal statutes 

- consolidated and tried as two counts under one bill of indict- 
ment, a sentence for each offense—the one to begin upon the 
expiration of the other term—confining the punishment as 
to each within that prescribed in the statute relating to it, 
cannot be considered under the facts of the case as cruel 
and unusual within the inhibition of this section. State v. 
Malpass, 189 N. C. 349, 127 S. E. 248. 
Miscellaneous Cases. — A _ sentence of not less than 

twenty-five nor more than thirty years in the state’s prison, 
upon a plea of guilty of possession of weapons and imple- 
ments for house breaking, State v. Cain, 209 N. C. 275, 183 
S. E. 300. Sentence of hard labor for thirty years upon con- 
viction of a male person for carnally knowing a female 
child thirteen years of age, State v. Swindell, 189 N. C. 
1515 1266S. -)...417. 
Upon conviction of manslaughter, punishment for nine 

years in the penitentiary, State v. Lance, 149 N. C. 551, 63 
eae.) 198; 
The punishment for vagrancy cannot exceed thirty days 

under our statute. In re Watson, 157 N. C. 340, 72 S. E. 
1049. Fine or imprisonment for the owners of bird dogs to 
permit them to run at large during the closed season for 
tial; State v.> Blake, 157 N. C.. 608, 72>S, EB. 1080! ~ Pun- 
ishment of thirty days confinement in jail for carrying con- 
cealed weapons, State v. Woodlief, 172 N. C. 885, 90 S. E. 
137, 139. See also, State v. Mangum, 187 N. C. 477, 121 S. 
ee 700% 
Cruel and Unusual Punishment—Violation of Prohibition 

Law.—A sentence prescribed by statute for the violation 
of prohibition law is held not to be cruel or unusual with- 
in the meaning of this section. State v. Daniels, 197 N. 
C. 285, 148 S. E.. 244. 
Cited in State v. Parker, 220 N. C. 416, 17 S. E. (2d) 475. 

§ 15. General warrants.—General warrants, 
whereby any officer or messenger may be com- 
manded to search suspected places, without evi- 
dence of the act committed, or to seize any per- 
son or persons not named, whose offense is not 

particularly described and supported by evidence, 

are dangerous to liberty and ought not to be 
granted. (Const. 1868.) 

See section 15-26, 
For a discussion of the statutes enacted pursuant to this 

provision, see 15 N. C. Law Rev., No. 2, p. 101. As to 
limitations on investigating officers, see 15 N. C. Law Rev., 
No. 3, p. 229. 
This provision is a limitation on state and local officers. 

MeN Craw Reve, INOW do; pe 202s 
Judicial warrants, general in terms and unsupported by 

preliminary oath or sworn evidence and for conduct not 
committed in the immediate presence of the magistrate, 
are forbidden by the Federal Constitution, Amendment IV, 
and by this section. Brewer v. Wynne, 163 N. C. 319, 79 
S. E. 629, Ann. Cas. 1915B, 319. A 
The provisions of the Turlington Act, Public Laws of 

1923, did not contravene the provisions of this section. 
State v. Godette, 188 N. C. 497, 125 S. E. 24. 

Cited in Rhodes v. Collins, 198 N. C. 23, 26, 150 S. E. 
492; State v. Campbell, 182 N. C. 911, 110 S. E. 86; State 
v. Fowler, 172 N. C. 905, 90 S. E. 408. 

§ 16. Imprisonment for debt.—There shall be 
no imprisonment for debt in this State, except in 
cases of fraud. (Const. 1868.) 

See section 1-410 and the notes thereto. 
What Constitutes Debt.—A fine or penalty imposed by a 

municipal ordinance is treated as a debt and under this sec- 
tion of the constitution, a person from whom it is attempted 
to be collected is exempt from arrest. State v. Earnhardt, 
107 N. C. 789, 12 S. E. 426. A judgment on a note is likewise 
a debt and the defendant cannot be arrested therefor. Stew- 
art v. Bryan, 121 N. C. 46, 28 S. E. 18. 

NORTH CAROLINA Art. I, § 17 

But costs of prosecution against a prosecutor (upon acquit- 
tal of the accused or nolle prosequi entered), or against the 
accused upon a verdict of guilty, or a fine imposed, does not 
constitute a debt within the meaning of this section of the 
constitution, and hence the defendant may be imprisoned 
for non-payment of the same. State v. Wallin, 39 N. C 
578, 579. See section 6-45. Nor is the duty of maintaining a 
bastard child imposed upon the father, such a debt as is 
contemplated by this section. State v. Palin, 63 N. C. 472, 
cited and approved in State v. Beasley, 75 N. C. 211, 212. 
No Imprisonment Except Where There Is Fraud.—‘‘fhis 

section clearly means that there shall at least be no im- 
prisonment to enforce the payment of a debt under final 
process, unless it has been adjudged, upon an_allega- 
tion duly made in the complaint and a corresponding, issue 
found by a jury, that there has been fraud. . . .” East 
Coast Fertilizer Co. v. Hardee, 211 N. C. 653, 657, 191 S. 
FE. 725, quoting from Ledford v. Emerson, 143 N. C. 527, 55 
Se Ei, 969, 10) Te RietAs GCN, 2S.) 362; 

The words ‘except in cases of fraud,” in this section of 
the Constitution, comprehend not only fraud in attempting 
to hinder, delay and defeat the collection of a debt by con- 
cealing property and other fraudulent devises, but embraces 
also fraud in making the contract—false representations for 
instance, and fraud in incurring the liability; for instance, 
when an administrator commits a fraud by applying the funds 
of the estate to his own use, paying his own debts, and the 
like. Melvin v. Melvin, 72 N. C. 384. See further for ar- 

rests in cases of fraud, section 1-410, par. 4, and notes 
thereto. 

Not Applicable to Tort Actions—The provision of this 
section of the constitution has no application to ac- 
tions for tort; it is confined to causes of action arising ex 
contractu. Tong v. McLean, 88 N. C. 3. See Ledford v. 
Smith, 212° N. C. 447, 193 S. E. 722. As to arrest for 
damages arising from tort, see section 1-410, par. 1 and the 
notes thereto. 

The Worthless Check Law is a valid exercise by the 
state of its police powers. State vy. Yarboro, 194 N. C. 
498, 140 S. E. 216. 

Section 14-110 Constitutional.—Section 14-110 does not con- 
travene this section of the Constitution. See the notes to 
section 14-110. 

Section 14-358 Unconstitutional.—Section 14-358 is uncon- 

stitutional because it contravenes this section of the consti- 
tution. See the annotations under section 14-358. 
Quoted in State v. Williams, 150 N. C. 802, 63 S. EB. 

949. 

§ 17. No person taken, etc., but by law of land. 
—No person ought to be taken, imprisoned, or 
disseized of his freehold, liberties or privileges, 
or outlawed or exiled, or in any manner deprived 

of his life, liberty or property, but by the law of 
the land. (Const. 1868.) 

Cross Reference.—As to qualification of term “liberty” see 
note of London vy. Headen, under Art. I, sec. 1. 
What Constitutes “Law of the Land.’’—It is said by Mr. 

Webster in Dartmouth College v. ‘Woodward, 4 Wheat. 518, 
519, 4 L. Ed. 629, “By the law of the land is most clearly 
intended the general law; a law which hears before it con- 
demns; which proceeds upon inquiry, and renders judgment 
only after trial The meaning is that every citizen shall 
hold his life, liberty, property and immunities, under the 
protection of the general rules which govern society. Every- 
thing which may pass under the form of an enactment is 
not, therefore, to be considered the law of the land.” Cald- 
well v. Wilson, 121 N. C. 425, 477, 28 S. KE. 554; Parish v. 
East Coast Cedar Co., 133 N. C. 478, 45 S. E. 768, 98 Am. 
St. Rep. 718; State v. Collins, 169 N. C: 323, 324, 84 S. E. 
1049. 
The ‘‘law of the land” is equivalent to “due process of 

law.”? State v. Collins, 169 N. C. 323, 84 S. E. 1049. 

In Hoke v. Henderson, 15 N. C. 1, 16, Chief Justice Ruffin 
said: ‘‘The clause itself means that such legislative acts as 
profess in themselves directly to punish persons, or to de- 
prive the citizen of his property, without trial before the 
judicial tribunals, and a decision upon the matter of rights, 
as determined by the laws under which is vested, according 
to the course, mode and usage of the common law as de- 
rived from our forefathers, are not effectually ‘laws of the 
land’ for those purposes.” State v. Cutshell, 110 N. C. 538, 
5455 615) Samy col. 

Legislature may limit time for assertion of property right 
provided it affords those vested with the right a reasonable 
time to assert same after the enactment of the statute, since 
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there is no vested right in procedure. Sheets v. Walsh, 
217) NiCe3276 (S5-E. Cd) esi72 
Revival of Barred Claims.—A state statute purporting to 

revive claim barred by statute of limitations violates due 
process clauses of state and federal constitutions, whether 
such claim affects vested property right or arises under con- 
tract. Valleytown T'p. v. Women’s Catholic Order, etc., 115 

F. (2d) 459, reversing 32 F. Supp. 894. 
Additional Liability Imposed by Amendatory Act Must Be 

Prospective.—Acts 1925, c. 117, amending § 53-42 and im- 
posing personal liability on stockholders could not be given 
retroactive effect. Bank of Pinehurst v. Derby, 218 N. C. 

653, 12 S. EB. (2d) 260. 
Double Jeopardy.—A person cannot be tried twice for 

same. offense under this section. State v. Mansfield, 
Ne C:233, 176 Sa bee ols 

The obligation of a contract, within the meaning of the 

constitutional prohibition against impairment, includes all 
the means and assurances available for the enforcement of 
the contract at the time of its execution. Bateman v. Ster- 
rett, 201 NeiG59) 61 159s. B14 
Section prohibits enforcing any statute which would ena- 

ble one person to evade or avoid the binding force of his 
contracts with another, whether executed or executory. 
Booth v. Hairston, 193 N. C. 278, 284, 136 S. E. 879, 57 A. 
Te Reediséarcitis owe vy. Harris, 112°N. Cy 4/2) 17S. i: 
590; aca eN EAN G79: 
An Office as Vested Property.—Whether or not an officer 

appointed for a definite time to a legislative office has a 
vested property therein or contract right thereto has given 

rise to conflicting views and inharmonious decisions. In the 
early case of Hoke v. Henderson, 15 N. C. 1, it is held that 
an office is property and is the subject of protection like 
any other property under the provisions of this section of 
the constitution. The reasoning used by the court in this 
case, which is to the effect that a public office exists by con- 
tracts between the state and the holder, has been the founda- 
tion for the decisions of the courts adhering to this view. 
See King v. Hunter, 65 N. C. 603; Cotten v. Ellis, 52 N. 
C. 545; Bailey v. Caldwell, 68 N. C. 472; State v. Gales, 77 
Na Ce 283" Wood v. Bellamy, 120 N.C. 212) 27°-S..7113) The 
general trend of American authority appears to have always 
maintained the opposite view. See Taylor v. Beckham, 178 
U. S. 548, 577, 44 L. Ed. 1187, 20 S. Ct. 890, 1009; Butler v. 
Pennsylvania, 10 How (U. S.) 402, 13 L. Ed. 472, the North 
Carolina doctrine being criticized in many of the cases. How- 
ever, North Carolina has now gotten away from the view to 
which it adhered over a long period of time and is now in 
line with the general current of American authority, Hoke 
v. Henderson being expressly overruled in Mial yv. Elling- 
ton, 134 N. C. 131, 46 S. E. 961. See historical treatment of 

this question contained in the Editor’s Note to section 128-1.— 
Ed. Note. 

Minimum Retail Prices on Trade-Marked Goods.—The 

North Carolina Fair Trade Act, permitting the establish- 
ment of minimum retail prices on trade-marked goods by 
agreement, does not deprive a retailer not a party to a con- 
tract with the manufacturer or distributor of any property 
right in preventing such retailer from selling the trade- 
marked article at a price less than that stipulated by con- 
tract, since such retailer acquires title with knowledge and 
subject to the stipulations relative to the minimum retail 
price permitted by the law in protecting the property right 
of the manufacturer or distributor in his trade-mark and 
good will, which property right subsists while the goods 
bear his trade-mark, even after he has parted with title 
of commodity itself. Lilly & Co. v. Saunders, 216 N. C. 
163 425 eu mCcd) OZone icouA. ey 1308; 
Vested Right in Dedicated Property.—Lots in a subdivision 

were sold with reference to a plat showing the street in 
question to be 99 feet in width. At the time the charter 
was granted to a municipality embracing the lands, the only 
plat recorded was a revised one showing the street as 80 
feet wide. The granting of the charter cannot be construed 

as having the effect of limiting the width of the street to 
80 feet so as to defeat the vested right of purchasers of lots 
with reference to the original plat to compel the owner to 
abide by its dedication of the street for the full width as 
shown by the plat. Home Real Estate Loan, etc., Co. v. 
Carolina Beach, 216 N. C. 778, 7 S. E. (2d) 13. 
Infringement of Rights of Litigating Party.—The discretion 

of the trial judge given him over the trial of a cause is 
rarely interferred with, though his action may be set aside 
for such gross abuse as would invade the legal rights to 
the prejudice of the appealing party. State v. Sauls, 190 N. 
C. 810, 130 S. E. 848. However, the right of appeal is not 
always essential to the ‘‘due process” clauses of the state 
or Federal constitutions. Gunter v. Sanford, 186 N.-C. 452, 
1200 S. E. 41. 

The question as to whether the defendant in a criminal 

the 
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action has sufficient time to prepare his defense before trial, 
and has thereby been deprived of his rights under the provi- 
sions of Article I, section 17, of our State Constitution, is 
one addressed to the sound discretion of the trial judge, 
which will not be reviewed on appeal when it is not made to 
appear that this discretionary power has been abused by 
him. State v. Burnett, 184 N. C. 783, 784, 115 S. E. 57. 
Right of Cross Examination.—The right of the defendant 

in a criminal action to cross-examine expert witnesses who 
have testified their opinion against him is a material one, 
guaranteed by this section of the Constitution and a denial 
thereof may not be held as merely a technicality and harm- 
less; or is this error cured by the fact that he has an oppor- 
tunity to cross-examine one of these witnesses in refutation 
of the correctness of the facts upon which his conclusions was’ 
based, especially when the other witness is to be regarded 
as the most important one. State v. Hightower, 187 N. C. 
S00 FMCOL Zim ae amOlos 
License of Attorney Protected.—This section constitutes 

the basis of the decision in those cases holding that an at- 
torney who has been duly licensed to practice law cannot 
be disbarred or deprived of his license and right to practice, 
except upon conviction for a criminal offense, or after con- 
fession in open court. See Ex-Parte Schenck, 65 N. C. 
353, 354 and cases there cited. 
A contingent remainderman in lands acquires his inter- 

est therein subject to the payment of testator’s debts, and 
in that respect can acquire no vested interest therein, and 
a sale thereof in good faith and at a fair price by the exec- 
utrix, for the payment of decedent’s debts, as authorized 
by statute, when by proper proceedings the land could have 
been sold for the purpose, though the executrix has mistaken 
therein the authority given her under the will, cannot be 
held as contrary to the provision of this section. Charlotte 
Consolidated Constr. Co. v. Brockenbrough, 187 N. C. 65, 
1215 S28 Ea 7s 

Classification for Taz: Purposes.—The legislature may levy 
a sales tax or a tax on the business of selling tangible per- 
sonal property, levied as a license or privilege tax, and 
classify trades, callings, and occupations for the imposition 
of a tax, and classify articles sold as the basis for comput- 
ing the tax, exempting certain classes of articles and pro- 
viding a graduated tax as to other classes of articles, or 
differentiate in the method of collecting the tax as to some 

of the classes, provided the levy applies equally and uni- 

formly to all who fall within each particular classification, 
and provided the classifications are reasonable and based 
upon some real distinction. JTeonard v. Maxwell, 216 N. C. 
89, 3 S. E. (2d) 316. See also, Caldwell Land, etc., Co. v. 
Smith, 146: Ne C 199) 59 (Ss) is ‘653. . 

Taxation Exemptions.—The provision of Art. V, Schedule 
E, of the Revenue Act of 1937, making a distinction between 
wholesale and retail merchants, and exempting sales of ice, 
medicines on a prescription, fish and farm products when 
sold in the original or unmanufactured state, commercial fer- 
tilizer, agricultural lime and plaster, public school books, 
sale of used or repossessed articles, and sales to the gov- 
ernment or governmental agencies, etc., constitute classifi- 
cations based upon reasonable and real distinctions, and an 
allegation that the act is void as imposing arbitrary dis- 
criminations in making such classifications is untenable. 
Leonard v. Maxwell, 216 N. C. 89, 3 S. E. (2d) 316. 

Irregular Taxation.—‘‘In Commissioners v. Lacy, 174 N. 
C. 141, 93 S. E. 482, the court said: ‘It is a fundamental 
principle in the law of taxation that taxes may only be 
levied for public purposes and for the benefit of the public 
on whom they are imposed, and to lay these burdens upon 
one district for benefits appertaining solely to another is 
in clear violation of established principles of right and con- 
trary to the express provisions of our Constitution, Art. I, 
sec. 17, which forbids that any person shall be disseized of 
his freehold liberties and privileges or in any manner de- 
prived of his life, liberty or property but by the law of 

the land.’ ’” Cited and approved in Board v. Hanchett Bond 
Co., 194 N: C. 137, 139, 138 S. E. 614; Hinton ‘vy. Lacy.193 
N:? Co 496," 1387'S. Boo: 

Inheritance Tax upon Nonresident Distributees Held Valid. 
—Rhode Island Hospital Trust Co. v. Doughton, 187 N. C. 
263, 121°S) E741; 

Act Licensing the Hauling of Lumber Held Valid.—State 
v. Bullock, 161 N. C. 223, 75 S. E. 942. See also, Dalton v. 
Brown & Co., 159 N. G. 175, 75 S. E. 40, 42 L. R. A, CN. 
S.) 506; Southeastern Exp. Co. v. Charlotte, 186 N. C. 668, 
674, 120 S. E. 475. 

Unemployment Compensation Tax.—Imposition of the un- 
employment compensation tax does not deprive an individ- 
ual who operates three places of business, employing in the 
aggregate more than 8 employees, of property without due 
process of law or deny him of the equal protection of the 
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laws. State v. Willis Barber, etc., Shop, 219 N. C. 
S. E.. (2d), 4. 
Eminent Domain by Park Commission.—The exercise of 

the power of eminent domain by the North Carolina Na- 
tional Park Commission under Public Laws 1927, ch. 48, is 
not contrary to the “due process’ clause of the State 
Constitution. Yarbrough v. Park Commission, 196 N. C. 
284, 145 S. E. 563. See also, Suncrest Lbr. Co. v. North 
Carolina Park Comm., 30 F. (2d) 121, 123. 

Only those whose interests in the particular lands 
sought to be taken for the national park contemplated by 
chapter 48, Public Laws of 1927, sec. 27, may sue in 
equity for injunctive 1elief on the ground that their lands 
are about to be taken contrary to the provisions of the 
Fourteenth Amendment to the Federal Constitution and of 
this section. Yarbrough v. Park Commission, 196 N. C. 
ped45 S.. E.. 563. 

Eminent Domain by County Commission.—See 
Board of Com’rs, 190) N. C. 123, -129 S.. B., 154: 

Just Compensation Required if Private Property Is Taken. 
—The principle, forbidding the taking of private property 
for public use without just compensation, is so grounded in 
natural equity that it has never been denied to be a part 
of the law of North Carolina. Yancey v. North Carolina 
State Highway, etc., Comm., 222 N. C. 106, 22 S. E. (2d) 
256. 

The exercise of the power of eminent domain by a cor- 
poration authorized by its charter to generate and sell 
electricity, and given power of eminent domain to acquire the 
necessary rights of way and lands for its dams cannot 
be said to be exercising this power in a private capacity 
in contravention of this section. Whiting Mfg. Co. v. 
Carolina Aluminum Co., 207 N. C. 52, 175 S. E. 698. 
Drainage Laws.—See generally, Lang vy. Carolina Land, 

mtc., (Con, 169 N.' C. 662, 86. S.. BE. 599. 
Approval of Law Authorizing Issue of Bonds.—Where a 

valid act authorizing a county to issue bonds has been 

passed in accordance with the provisions of the State 
Constitution, Art. II, sec. 14, leaving out the requirement 
that the question must first be submitted to the qualified 
voters, and another act ratified a few days later makes 
this requirement, the two acts will be construed in pari 
materia, and the iater as not having a retroactive effect, 
and the county does not acquire a vested right under the 
first ratified act. Graham County v. Terry, 194 N. C. 
Hae AGE me Pd Dg Ce 

Sale of Land for Taxes.—For a valid sale of land for 
taxes, the tax list and notice of sale must contain a suf- 
ficiently definite description of the land to allow the land 
to be identified, and to be notice to those persons whose 
interest is to be affected, and if the description is not so 
definite, a sale thereunder will be void as not complying 
with the statute, and as taking property without giving 
notice and as not affording those whose property is sold 
an opportunity to be heard. Bryson v. McCoy, 194 N. 
Cr O1389S.PE. 7420: 

Sale of Property at Foreclosure.—This section is not vio- 
lated by section 45-32 regulating the sale of real property 
upon the foreclosure of mortgages or deeds of trust. Woltz 
v. Asheville Safe Deposit Co., 206 N. C. 239, 173 S. E.. 587. 

The State may» proceed directly or by authorization to 
others to sell lands for taxes upon proceedings to enforce 
a lien for the taxes thereon, and a publication of notice to 
all interested in the lands to appear and defend their rights 
is not a taking of property inhibited by this section. 
Orange County v. Jenkins, 200 N. C. 202, 156 S. E. 774. 
The statute, authcrizing the State Highway Commis- 

sion to enter upon and take possession of lands before 
bringing condemnation proceedings and before making com- 
pensation, is not an infraction of constitutional rights and 
does not deprive an owner of notice and opportunity to be 
heard. North Carolina State Highway Comm. v. Young, 
200 N. C. 603, 158 S.°E. 925. 

Statute Providing Service of Summons by Publication on 

Taxpayers Is Valid.—The statute (§ 159-52 et seq.), con- 
ferring jurisdiction upon the Superior Courts of the counties 
over citizens and owners of taxable property within the 
county without requiring each such owner or citizen to be 
named as a party in the complaint or summons and pro- 
viding for service of summons by publication, is not a vio- 
lation of this section. Castevens v. Stanly County, 211 N. 
42, 191 S; Bo 5739. 
Freedom to contract is both a liberty and a property right 

within the protection of the due process clauses of the Fed- 
eral Constitution and this section of the State Constitution. 

See Morris v. Holshouser, 220 N. C. 293, 17 S. E. (2d) 115, 
137 A. IL. R. 733, discussing law pertaining to employee’s 
right to assign future wages. 

Section 45-34 is constitutional and valid, since it recog- 
nizes the obligation of the debtor to pay his debt and the 

709, 15 
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right of the creditor to enforce payment by action in ac- 
cordance with the terms of the agreement, but provides 
merely for judicial supervision of sales under power to the 
end that the price bid at the sale shall not be conclusive 
as to the value of the property, and that the creditor may 
not recover any deficiency after applying the purchase price 
to the notes without first accounting for the fair value of 
the property in «accordance with well settled principles of 
equity. Richmond Mtg., etc., Corp. v. Wachovia Bank, 
ete, Copel Ne G29, 185° S.. Ba 482. 

The 1933 amendment to § 1-512 is constitutional, since it 
does not impair the obligations of a contract under this 
section, the effect of the statute being merely to alter the 
method of procedure in which there can be no vested right. 
Sovereign Camp, W. O. W. v. Board of Com’rs, 208 N. C. 
433, 181 S. E. 339. 

Defendants Are Not Twice Put in Jeopardy by Second 

Arraignment.—Where each defendant has been separately 
arraigned and has pleaded to the bill of indictment, follow- 
ing which the cases are continued to the next term of 
court, defendants are not twice put in jeopardy by a sec- 
ond arraignment when the cases are called for trial the fol- 
lowing term. State v. Watson, 209 N. C. 229, 183 S. E. 286. 
Waiver of Rights of Defendant in Criminal Case.—State 

v. Bazemore, 193 N. C. 336, 137 S$. E. 172. 
The right of appeal is not always essential to the “due 

process”? clauses. Gunter v. Sanford, 186 N. C. 452, 120 
SB. 413 State v. -Hardy,0189 IN. ©207995. 128..S.. KE. | 152. 

Search and Scizure.—See State v. Fowler, 172 N. C. 905, 
90 S. E. 408, 411. 
Assessments without Notice, etc., Are Void. — Street as- 

sessments made under charter provisions failing to pro- 
vide notice and an opportunity to be heard to those assessed 
are void as violating due process of law, and may not be 
validated by curative acts of the Legislature. Jexington v. 
opp; 210).N. G. 196;° 185 Si Ee 766. 

Right to Pursue Occupation.—Historically and fundamen- 
tally the constitutional guaranties of individual liberty pro- 
tect the individual in the selection and pursuit of the ordi- 
nary occupations against the unwarranted invocation of the 
police power. State v. Harris, 216 N. C. 746, 6 S. E. (2d) 
854, 128 A. lL. R. 658. 
The statute providing for regulating and licensing pho- 

tographers, codified as § 92-1 et seq., sets up sufficiently 
definite standards of competency, ability and integrity, and 
requires the licensing board to issue licenses to all appli- 
cants who meet these qualifications without discrimination, 
an applicant having recourse at law for any arbitrary acts 
of the board, and the statute does not violate due process 
of law, as provided by this section, nor deprive any person 
of fundamental, inalienable rights, nor create a monopoly in 
contravention of art. I, § 31, of the State Constitution. State 
v. Lawrence, 213 N. C. 674, 197 S. E. 586. 

Section 19-1 et seq., providing for the abatement of public 
nuisances by temporary order without bond, and the sale 

of the personalty and the closing of the property for one 
year upon the finding of the jury, is constitutional, and does 
not impinge this section of the Constitution, or art. XIV, 
§ 1, of the Federal Constitution. Carpenter v. Boyles, 213 
INC 4327) L965 2 EeeS50) 
Exclusion of Women from Grand Jury.—The male de- 

fendant moved to quash the bill of indictment on the ground 
that it was returned by a grand jury composed entirely of 
men and that women had been unlawfully excluded there- 
from. Held: There had been no discrimination against the 
class or sex to which defendant belongs, and he could not 
have been prejudiced by the alleged discrimination, and 
therefore he may not raise the question of the qualification 
of women to serve as jurors or maintain that the proceeding 
constituted a violation of the equal protection guaranteed 
by the Fourteenth Amendment of the federal constitution 
and by this section. State v. Sims, 213 N. C. 590, 197 S 5 E: 

176. ; 
The fact that a justices’ compensation is fixed upon a fee 

basis, which he will receive only in the event of conviction, 

does not result in depriving the defendant of trial under 

due process of law. Ex parte Steele, 220 N. C. 685, 18 S. 

E. (2d) 132. 
New Trial for Error upon Second Appeal.—Where defend- 

ant has been granted a new trial for error in the charge 

appearing of record <nd upon appeal from a second con- 

viction the record discloses a kindred error in the charge 
upon the second trial, a new trial must nevertheless be 
awarded upon the second appeal, since no person may be 
deprived of life or liberty except by the law of the land. 
State v, Starnes, 220 N. C. 384, 17 S. E. (2d) 346. 
Applied in Thomson v, Harnett County, 209 N. C. 662, 184 

S. EF, 490, holding ch, 342, Public-Local Laws 1935 valid. 
Quoted in Armstrong v, Polakavetz, 191 Nes Cy 73,9 15s 

S. #16: 
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Stated in Parker v. Board of Com’rs, 178 N. C. 92, 100 

S. E. 244 (dis. op.). 

Cited in Allen v. Carr, 210 N. C. 513, 187 S. KE. 809; State 

v. Lawrence, 213 N. C. 674, 197 S. E. 586; Kenilworth v. 

Hyder, 197 N. C. 85, 147 S. E. 736; Ward v. Howard, 217 N. 

C. 201, 7 S. E. (2d) 625; State v. Johnson, 218 N. C. 604, 

12 S. E. (Cd) 278 (dis. op.); Belk’s. Dept. Store v. Guil- 

ford County, 222 N. C. 441, 23 S. E. (2d) 897; California- 

Oregon Power Co. v. Beaver Portland Cement Co., 73 F. 

(2d) 555; State v. Mitchell, 217 N. C. 244, 7 5. E. (2d) 

567; State v. Newsome, 195 N. C. 552, 143 S: E. 187 (con. 

op.); Hicks v. Kearney, 189 N. C. 316, 127 S. EB. 205; State 

v. Sauls, 190 N. C. 810, 130 S. E. 848. 

§ 18. Persons restrained of liberty.— Every 

person restrained of his liberty is entitled to a 

remedy to inquire into the lawfulness thereof, 

and to remove the same, if unlawful; and such 

r-medy ought not to be denied or delayed. (Const. 

1868.) 
Stated in State v. Herndon, 107 N. C. 934, 12 S. E. 268; 

Harkins v. Cathy, 119 N. C. 649, 26 S. E. 136; In re Schenck, 

74 Nemours 

§ 19. Controversies at law respecting prop- 

erty.—In all controversies at law respecting 

property, the ancient mode of trial by jury is 

one of the best securities of the rights of the peo- 

ple, and ought to remain sacred and inviolable. 

(Const. 1868.) 

Cross Reference.—As to waiver of jury trial see section 

1-184 and note thereto. 

In General.—This section guaranteeing the right of trial 

py jury in ‘controversies at law regarding property,” in- 

cludes equitable and legal elements involved in the deter- 

mination of the issues made by the pleadings, but it is not 

required that a trial by jury be had at each stage of the 

proceedings when this right has elsewhere therein been 

properly safeguarded by statute. Commissioners v. George, 

LR2e IN GROEa LA 109 toy. 77's 
Every litigant has the constitutional right of trial by jury 

unless he voluntarily waives it, and, in case of a compulsory 

reference made to facilitate the trial of a cause, he can re- 

new his demand for a jury trial by excepting to the report 

of the referee and pointing out the findings so expected to 

as a basis for issues. State v. Featherstone, 120 N. C. 446, 

27S. BH. 124. 
The rules of law as to the burden of proof between the 

parties to litigation respecting damages to property re- 

sulting from negligence is one of substantial right guar- 

anteed by the Federal Constitution, and more emphatically 

by this section of the State Constitution. McDowell v. 
Norfolk Southern R. Co., 186 N. C. 571, 120 S. E. 205, 42 

Ae eee 62/4 
Where there is more than a scintilla of evidence to sustain 

the allegations of the complaint, the case must be submitted 
to the jury, its sufficiency to warrant a verdict for plaintiff 
being for the determination of the jury, subject only to the 
discretionary power of the trial court to set the verdict aside 
in proper cases, and a strict adherence to this rule is 

necessary to preserve the right of trial by jury guaranteed 

under this section. Fox v. Asheville Army Store, 215 N. 
C87 alee ed 550: 

Right to a jury trial is guaranteed by this section, and 

where the parties do not consent to trial by the court, it 

may not determine, prior to the introduction of evidence, an 
issue of fact joined by the pleadings. Hershey Corp. v. 
Atlantic Coast Line R. Co., 207 N. C. 122, 176 S. E. 265. 
The policy for the preservation of the right to a trial by 

jury provided for by this section of the constitution is or- 

dinarily for the Legislature to declare. Board v. Forrest, 

103..N. GC.A519) 13748) Bs 431. 
But the right to trial by jury guaranteed by this section, 

does not apply to matters concerned with the administra- 

tion of the tax laws and the machinery for the collection 

of taxes, unless the statute affords express authority for 

this method of determining questions of fact. State v. Wil- 

lis Barber, etc., Shop, 219 N. C. 709, 15 S. HE. (2d) 4. 

Right Not Unqualified.—This section does not confer the 

right to demand the intervention of a jury absolutely and 

unqualifiedly, but only in cases involving issues of fact. 

McQueen v. People’s Nat. Bank, 111 UN, CG. 509, 513, 515,-16 

S. E. 270. 
This constitutional provision applies only to cases in 

which the prerogative existed at common law or by statute 

at the time the constitution was adopted. Groves v. Ware, 

182 N. C. 553, 109 S. E. 568; Chowan & Southern R. Co. v. 
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Parker, 105 N. C. 246, 11 S. E. 328; Belk’s Dept. Store v. 
Guilford County, 222 N. C. 441, 447, 23 S. I. (2d) 897. 

In Groves v. Ware, 182 N. C. 553, 109 S. E. 568, it was 
held that the right to a trial by jury as provided in this 
section applies only to cases in which the prerogative ex- 
isted at common law or was procured by statute at the 
time the Constitution was adopted, and not to those in 
which the right and the remedy are thereafter created by 
statute. The section cannot be invoked to deprive a pub- 
lic official of the discretion with which he is clothed by 
legislative enactment. McInnish vy. Board of Education, 
187 Nee 494 49622 3S. Be a2: 

The “right of trial by jury’ is guaranteed without any 
exceptions wherever a recovery is sought which will trans- 
fer money or property of one person to another by order 
of a court, and the amount thus sought to be recovered 
depends upon issues of fact, as in this case, the value of 
the services rendered, which is denied by the defendant 

guardian, In: re) Stone, 176° N. C. 336, 348,97 (S.) EB. 216 
(dis. op.). 

Under Workmen’s Compensation Act trial by jury is not 
a constitutional right. Hagler v. Mecklenburg Highway 
Comms,” 200) Nz" Cy 733557345 25825. 1. 083. 
“Trial”? refers to a dispute and issue of fact, and the ex- 

pression ‘“‘trial by jury,’ as used in this section does not 
necessarily signify that every legal controversy is to be de- 
termined by a jury. Com’rs v. George, 182 N. C. 414, 417, 
109 Si tts 774 

Controversies between Board of Education and County 
Commissioners.—See Board of Education v. Board of 
Com’rs;, 182) N, C.-571,5109 -S. Ee. 6303 Board of vEducation: 
v. Board of Com’rs, 174 N. C. 469, 93 S. E. 1001, cited and 
applied. 

Criminal Cases.—The right to trial by jury is beyond 
controversy, both in civil and criminal cases. State v. 
Rogers, 162) N.. GC. 7656)" 660,178 (S: BE. 2935.46. TA Rs, AsGNs 
S.) 38, Ann. Cas. 1914A, 867 (dis. op.). 
Proceedings before the judge to remove a prosecuting at- 

torney from office ‘for willful misconduct or maladminis- 
tration in office,’ do not require an isstie to be submitted 
to the jury, such office is not a property right under the 
provisions of this section. State v. Hamme, 180 N. C. 
684, 104 S. E. 174. 

Miscellaneous Cases.—In an action for damages for neg- 
ligently setting fire to plaintiff's woods by sparks from 
defendant’s engine, it was held that this section guar- 
anteed, as a “‘sacred and inviolable” right, that the plaintiff 
might have the case submitted to the jury. Williams v. 
Atlantic Coast Line R. Co., 140 N. C. 623, 53 S. E. 448. 

In proceedings before the corporation commission there 
is no jury trial provided, and hence if no appeal lies there- 
from by the plaintiff he is deprived of this sacred and in- 
violable right as guaranteed by this section. Walls v. 

Strickland, 174 N. C. 298, 301, 93 S. E. 857 (dis. op.). 
When in proceedings for alimony without divorce the 

pleadings raise the issues of the validity of marriage be- 
tween the parties, or whether the husband had separated 
himself from the wife and failed to provide her suitable or 
reasonable sustenance, or the husband is a drunkard or 
spendthrift (§ 50-16), the right of trial .by jury arises to 
the defendant, and the case should be transferred by the 
judge to the civil issue docket for the purpose. 
Crews, 175. INC AGHl6ss oS S. ait ae 140; 

Polling Jury in Civil Actions.—Under this section the los- 
ing party in a civil action may demand a polling of the 
jury upon the return of the verdict, as a matter of right. 
Culbreth v. Mfg. Co., 189 N. C. 208, 126 S. E. 419. 

Upon the coming in of the verdict in a civil action, ei- 
ther party to the action has the constitutional right to 
have the jury polled before accepting the verdict as a 
unanimous one. In re Will of Sugg, 194 N. C. 638, 140 
S. E. 604. See note under Art. I, § 13. 

Effect of Fourteenth Amendment of Federal Constitution. 
—A trial by jury in suits at common law pending in the 
State Courts is not a privilege or immunity of national citi- 
zenship which the States are forbidden by the Fourteenth 
Amendment to abridge, and the requirements of the Federal 
Constitution that no person shall be deprived of his prop- 
erty without due process of law does not imply that all 
trials in the State Courts affecting property must be by 
jury, but it is met if the trial be had according to the set- 
tled course of Judicial Proceedings. Caldwell vy. Wilson, 1121 
NG. 425, 28.080.) 5545 

Subsistence Pendente Lite.—Provisions of section 50-16 em- 
powering the court to allow subsistence and counsel fees 
pendente lite to plainti# in an action for alimony without 
divorce do not violate this section. Peele v. Peele, 216 N. 
C. 298, 4 S. E. (2d) 616. 
This section does not require court review of the valuation 

Crews v. 
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of land for taxation, or determination of such value by a 
jury in a de novo hearing, and will not support resort to 
certiorari for that purpose. Belk’s Dept. Store v. Guil- 
ford County, 222 N. C. 441, 23 S. E. (2d) 897. 
Quoted in Silvey v. Seaboard Air Line R. Co., 172 N. 

C. 110, 90 S. E. 4 (dis. op.); Lyman y. Southern Coal Co., 
183 N. C. 581, 112 S. E. 242; Green Sea Lbr. Co. v. Pem- 

berton, 188 N. C. 532, 125 S. E. 119; Shuford v. Scruggs, 
POUT oy ee, Go ROL toe poke 1 319s: 

Cited in In re Parker, 209 N. C. 693, 184 S. E. 532. 

§ 20. Freedom of the press.—The freedom of 

the press is one of the great bulwarks of liberty, 
and therefore ought never to be restrained, but 
every individual shall be held responsible for the 
abuse of the same. (Const. 1868.) 

Contract Prohibiting Entering into Business.—A contract 

upon the sale of a newspaper that the seller shall not for a 
period of ten years be connected with any newspaper in the 
state without obtaining the consent of the purchaser is not 
void under this section. Cowan v. Fairbrother, 118 N. C. 
406, 24 S. E. 212. 
This decision is placed on the ground that the framers of 

the constitution did not intend to restrict the power of any 
person to dispose of anything of value which, as the crea- 
ture of hiss own mental or physical exertions, has become 
his property.—Ed. Note. 
Applied in Pentuff v. Park, 194 N. C. 146, 138 S. E. 616; 

Osborn v. Leach, 135 N. C. 628, 47 S. E. 811. 

§ 21. Habeas corpus.——The privilege of the 
writ of habeas corpus shall not be suspended. 
(Const. 1868.) 

See § 17-3 and notes thereto. 
Stated in McEachern v. McEachern, 210 N. C. 98, 185 S. 

EB. 684. 

§ 22. Property qualification—As political 
rights and privileges are not dependent upon, or 

modified by, property, therefore no _ property 
qualification ought to affect the right to vote or 
hold office. (Const. 1868.) 

§ 23. Representation and taxation.—The peo- 
ple of this State ought not to be taxed, or made 
subject to the payment of any impost or duty, with- 
out the consent of themselves, or their repre- 
sentatives in General Assembly, freely given. 
(Const. 1868.) 

§ 24. Militia and the right to bear arms.—A 
well regulated militia being necessary to the se- 
curity of a free state, the right of the people to 
keep and bear arms shall not be infringed; and, 
as standing armies in time of peace are danger- 
ous to liberty, they ought not to be kept up, and 
the military should be kept under strict subordi- 
nation to, and governed by, the civil power. 

Nothing herein contained shall justify the prac- 
tice of carrying concealed weapons, or prevent 

the Legislature from enacting penal statutes 
against said practice. (Const. 1868; Convention 

1875.) 
Editcr’s Note.—The last sentence of this section was added 

by the Convention of 1875. 
Generally.—This provision of the constitution plainly ob- 

serves the distinction between the “right to keep and bear 
arms,” and ‘‘the practice of carrying concealed weapons.” 
The first, it is declared, shall not be infringed, while the 
latter may be prohibited. State v. Speller, 86 N. C. 697, 700. 
The court in this case say that even without this constitu- 
tional provision, the Legislature may by law regulate the 
right to bear arms in a manner conducive to the public 
place. Cited and approved in State v. Reams, 121 N. C. 
556, 27 S. E. 1004. As to code provision regulating concealed 

weapons, see sec. 14-269 and notes thereto. 
Power of Legislature Limited.—The last clause of this pro- 

vision, constitutes an exception to the first and indicates 
the extent to which the right of the people to bear arms 
can be restricted; that is, the Legislature can prohibit the 
carrying of concealed weapons, but no further. State v. 
Kerner, 181 N. C. 574, 107 S. E. 222. 

NORTH CAROLINA Art. I, § 30 

§ 25. Right of the people to assemble to- 
gether.—The people have a right to assemble to- 
gether to consult for their common good, to in- 
struct their representatives, and to apply to the 
Legislature for redress of grievances. But se- 
cret political societies are dangerous to the lib- 
erties of a free people, and should not be toler- 
ated. (Const. 1868; Convention 1875.) 

The last sentence of this section was added by the Con- 
vention of 1875.—Ed. note. 

Cited in State v. Lea, 203 N. C. 316, 166 S. E. 292 (con. 
op.). 

§ 26. Religious liberty—AlIl men have a natu- 
ral and unalienable right to worship Almighty 
God according to the dictates of their own con- 
sciences, and no human authority should, in any 
case whatever, control or interfere with the 
rights of conscience. (Const. 1868.) 

Applied in Hinton v. Lacy, 193 N. C. 496, 137 S. E. 669; 
Rodman v. Robinson, 134 N. C. 503, 47 S. E. 19. 
Quoted in State vy. Beal, 199 N. C. 278, 154 S. FE. 604. 

§ 27. Education—The people have a right to 
the privilege of education, and it is the duty of 
the State to guard and maintain that right. 
(Const. 1868.) 
Applied in Mecklenburg County v. 

Care clopiN, Ce 171, 185 Si. W684 
Stated in Bear v. Commissioners, 124 N. C. 204, 32 S. E. 

558; Collie v. Commissioners, 145 N. C. 170, 171, 59 S. E. 44. 
Cited in Lowery v. Board of Graded School Trustees, 140 

Nee Cy Son0bo) Sandy. 267: 

Piedmont Fire Ins. 

§ 28. Elections should be frequent—For re- 
dress of grievances, and for amending and 
strengthening the laws, elections should be often 
held. (Const. 1868.) 

Stated in State v. Yarboro, 194 N. C. 498, 140 S. E. 216 
(con. op.). 

Cited in McLean v. Durham County Board of FElec- 
fons;2225 Ne C.%6,9 2140'S, FE: (2d) 842. 

§ 29. Recurrence to fundamental principles.— 
A frequent recurrence to fundamental principles 
is absolutely necessary to preserve the blessings 
of liberty. (Const. 1868.) 

Liberal Construction.—The constitution must be construed 
in the light of its history, and must be liberally construed in 
aid of progress, but a liberal construction is especially re- 
quired in interpreting those provisions safeguarding individual 
liberty. State v. Harris, 216 N. C. 746, 6 S. E. (2d) 854, 
128) A. E.R. 658, 

Applied in State v. Hardy, 189 N. C. 799, 128 S. EB. 152, 
as to conviction, in a criminal action, of defendant ex- 
cept by the law of the land or under a unanimous ver- 
dict of guilty by the jury, and as to presumption of in- 

nocence upon denial of guilt, with the statutory right to 
request to go on the stand as a witness in his own be- 

half, in not. exercising which no prejudice shall be cre- 
ated against him, and as to the further right to have 
counsel for his defense who may argue the matters of law 
as well as of fact to the jury; and as to defendant’s right 
to have the trial judge in his instructions. to the jury not 
give his opinion whether a fact is fully or sufficiently 
proven. 
Quoted in Clinton v. Standard Oil Co., 193 N. C. 432, 137 

S. E. 183, 55 A. I. R. 252; State v. Sasseen, 206 N. C. 644, 

175 S. E. 142; Brewer v. Valk, 204 N. C. 186, 167 S. E. 638, 
SrtA tle wet eas. 

Cited in Beaufort v. Mayo, 207 N. C. 211, 214, 176 S. E. 
753; State v. Lawrence, 213 N. C. 674, 197°S. E. 586. 

§ 30. Hereditary emoluments, etc.—No hered- 
itary emoluments, privileges, or honors ought to 
be granted or conferred in this State. (Const. 
1868.) 

Editor’s Note.—This provision is usually construed in 
connection with section 31 of this article. Reference is here 
made to the cases placed under that section. 
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§ 81. Perpetuities, etc——Perpetuities and mo- 
nopolies are contrary to the genius of a free 

state and ought not to be allowed. (Const. 1868.) 

Cross Reference.—See Art. I, sec. 7. 
As to invalidity of a local statute providing that the 

provisions of G. S. § 44-14 should be read into private con- 
struction bonds under this section see Art. I, § 7 and notes 
thereto. 
Early Vesting of Estates Favored.—Where, by a correct 

interpretation of the will, it -will reasonably be allowed, the 
law will favor the early vesting of estates against the in- 
terests of a contingent remainderman. Walker v. Trollinger, 
192 N.C. 744;, 1350S 2 EB. 8AL 
This section is a fundamental democratic principle of 

“equal rights and opportunities to all, special privileges to 
none.” Newman yv. Watkins, 208 N. C. 675, 679, 182 S. E. 
not confer exclusive emoluments and privileges on continu- 
453, dissenting opinion of Justice Clarkson. 

Failure to Provide for Successers to Office.—The general 
assembly having failed to appoint or provide for the election 
of successors to the highway and sinking fund commission- 
ers of Madison county, who were appointed for a four or 
six-year term by ch. 341, Public-Local Laws of 1931, the 
general assembly is presumed to acquiesce in their continu- 
ance in office, and the general assembly having power to 
terminate, change or continue the appointments, it will not 
be held that it intended to create perpetuities or exclusive 
emoluments in violation of any of the provisions of this ar- 
ticle, and said commissioners continue to hold office with 
power to discharge the duties thereof. Freeman v. Board 
of Com’rs, 217 N. C. 209, 7 S. E. (2d) 354. 

Prohibitive Regulations upon Engaging in Business.—See 

State v. Harris, 216 N. C. 746, 6 S. E. (2d) 854, 128 A. L. 
R. 658. 

Miscellaneous Cases.—Selection by a commission of per- 
sons qualified to act as pilots, St. George v. Hardie, 147 
N. C. 88 60 S. E. 920; ordinance granting the exclusive 
privilege to construct and maintain water-works within 
the corporate limits of the town, Elizabeth City Water, 
etc., Co. v. Elizabeth City, 188 N. C. 278, 288, 124 S. E. 
6ll; ins Standard -Oil Co. vm, United States) 221 °US eSaei: 
31 S. Ct. 502, 55 L. Ed. 619, and United States v. American 

Topaccomco, 221 (Us Ss 106) sles, Cb 632, 55 anicaes 66d. 
stipulations in partial restraint of trade were held not to 
be obnoxious to the law unless. they were unreasonable and 

likely to become monopolies, which are obnoxious to this 

section, Tobacco Growers’ Cooperative Ass’n vy. Jones, 185 
INeiGuez0a. 276, 117 SS; E.V174, S33icAs oR» §251s5 Nosth «Care 
olina Fair Trade Act, Lilly & Co. v. Saunders, 216 N. C. 
163, 4 S. E. (2d) 528, 125 A. L. R. 1308; police power to 
regulate those engaged in the business of operating clean- 
ing and pressing plants, State v. Harris, 216 N. C. 746, 6 
Sei fosen(2d), (854, 128 A. 1 Re 658! 
Statute Requiring Examination of Former Dentists Re- 

turning to State Is Valid.—Section 90-38 providing that 
a licensed dentist who retires or removes from the. state 
must pass an examination upon returning to the state does 
not confer exclusive emoluments and privileges on continu- 
ously practicing dentists contrary to the provisions of this 
and the preceding section. Allen v. Carr, 210 N. C. 513, 187 
S; hse: 
Applied in State v. Warren, 211 N. C. 75, 189 S. E. 108, 

holding ch. 241, Public-Local Taws 1927 unconstitutional; 
Bennett v. Southern Ry. Co., 211 N. C. 474, 191 S. E. 240, 
Applied to right to operate a public ferry in Robinson v. 
Lamb, 126 N. C. 492, 36 S. E. 29; and to right to operate 
filling station in certain designated districts, in Clinton v. 
Standard Oil Co., 193 N. C. 432, 137 S. E. 183; and to right 
to tax a bakery in Hilton v. Harris, 207 N. C. 465, 177 S. E. 
411. 
Quoted in State v. Atlantic Ice, etc., Co., 210 N. C. 742, 

188 S. E. 412; Security Nat. Bank v. Sternberger, 207 N. C. 

811, 820, 178 S. E. 595; Kornegay v. Goldsboro, 180 N. C. 
441, 105 S. KE. 187 (dis. op.); State v. Cantwell, 142 N. C, 
604, 55 S: E. 820 (dis. ,op.); 8 1. R. A.. CN. S.) 498. 

Cited in Cowan v. Security Life, etc., Co., 211 N. C. 18, 
188 S. E. 812; Patterson v. Southern Ry. Co., 214 N. C. 38, 
198 S. B. 364; State v. Lawrence, 213 N. C. 674, 197 S. E, 
586; State v. Mitchell, 217 N, C. 244, 7 S. E. (2d) 567; Hin- 

ton v. Lacy, 193 N. C. 496, 137 S. E. 669; Allen v. Carr, 210 
WN. CG 513; 187 (S.) B coo: 

§ 32. Ex post facto laws.—Retrospective laws, 
punishing acts committed before the existence 
of such laws, and by them only declared crim- 

inal, are oppressive, unjust and incompatible 
with liberty; wherefore no ex post facto law 

NORTH CAROLINA Art. I, § 35 

ought to be made. No law taxing retrospec- 
tively sales, purchases, or other acts previously 
done, ought to be passed. (Const. 1868.) 

See annotations to § 49-2, 
Definition—An ex post facto law is one which either 

makes that a crime which was not a crime when the of- 
fense was committed or which imposes a heavier sentence 
than that which was prescribed by law at that time. State 
v. Broadway, 157 N. C. 598, 72 S. E. 987. But a retrospective 
statute is not necessarily void. Tabor v. Ward, 83 N. C. 291. 

The general rule, subject, however, to some exceptions, 
is that the legislature may validate retrospectively any 
proceeding which might have been authorized in advance, 

even though its act may operate to divest a right of ac- 
tion existing in favor of an individual, or subject him to a 

loss he would otherwise not have incurred. Anderson v. 
Wilkins, 142 INS} @yeisay 55S. , 272, 

Applies only to Criminal Statutes. — An ex post facto 
statute prohibited by this section relates only to criminal 
statutes, and though vested rights may not be affected by 
retroactive laws, contingent interests may be affected 
thereby, and where there is a voluntary trust estate with 
the limitation over upon a contingent determinable at 
some future time as to the persons who take thereunder, 
the power of revocation of the trust given by § 39-6, is not 
objectionable as falling within the Constitutional inhibition. 

Stanback v. Citizens Nat. Bank, 197 N. C. 292, 148 S. E. 
313. 

Whenever a retrospective statute applies to crimes and 
penalties, it is an ex post facto law. State v. Bell, 61 N. 
GC. .76, 82; State vy. Bond, 49) N. G9: 

Miscellaneous Cases.—Validation of proceedings for the 
improvement of streets and sidewalks which were begun 

and which have been concluded without an initial peti- 
tion, is proper and such act cannot be successfully attacked 

because it is retroactive or retrospective. Holton v. 
Mocksville, 189 N. C. 144, 150, 126 S. E. 326; Unemployment 
Compensation Comm. v. Wachovia Bank, etc., Co., 215 
N. C. 491, 2 S. E. (2d) 592; prosecution for wilful failure 

to support illegitimate child born after the passage of the 
act although the child was begotten before the effective 
date of the statute, State v. Mansfield, 207 N. C. 233, 176 
Sn ee Gle 

Unemployment Compensation Taxes.—Taxes levied for the 
year 1936 under the Unemployment Compensation Act, sec- 
tion 96-1 et seq., are void as violating this section. Un- 
employment Compensation Comm. v. Wachovia Bank, etc., 
ConmmcismNes. 491; (22S aera aye 5o2: 
Cited in State v. Hester, 209 N. C. 99, 182 S. E. 738. 

§ 33. Slavery prohibited.—Slavery and invol- 
untary servitude, otherwise than for crime, 
whereof the parties shall have been duly con- 
victed, shall be, and are hereby forever prohib- 
ited within this State. (Const. 1868.) 

§ 34. State boundaries.—The limits and bound- 
aries of the State shall be and remain as they 
now are. (Const. 1868.) 

§ 35. Courts shall be open.—All courts shall 
be open; and every person for an injury done 
him in his lands, goods, person, or reputation, 
shall have remedy by due course of law, and 
right and justice administered without sale, de- 
nial, or delay. (Const. 1868.) 

Scope and Effect.—See Pentuff v. Park, 194 N. C. 146, 
158, 138 S. E. 616, 53 A. L. R. 626, quoting Osborn v. Leach, 

135 N. C. 628, 639, 47 S. E. 811, 66 L. R. A. 648. 

The salutary principle set forth in this section does not 
justify the use of the courts, by the assertion of fanciful 
rights or by complaints based upon imaginary wrongs to 
hinder or delay others in the enjoyment of rights founded 
upon the law and in accord with justice and fair dealing 
among men, Carson v. Fleming, 188 N. C. 600, 602, 125 S. 

E, 259, 

Delay Caused by Irregular Pleading.—Under the provi- 
sions of this section an adversary party ought not to be 
delayed in the final adjudication of the controversy by the 
fact that the exceptions taken by the opposite party are so 
drawn as to take two chances, first of a favorable decision 
by the court, and then of a finding in his favor by the jury. 
Driller Co. v. Worth, 118 N. C. 746, 747, 748, 24 S. E. 517. 
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Nor ought he to be delayed because the demand for a jury 
trial fails to point out the precise issue as to which testimony 
must be offered. Id. So also, the rights of the appellee will 
be protected when the appellant failed to print the record 
as required, and motion to reinstate the case, after dis- 
missal, came too late. Cowan y. Layburn, 116 N. C. 526, 20 
S. E. 965. 
A motion for a continuance is addressed to the discretion 

of the trial judge to be determined by him upon the facts 
in the exercise of his duty to administer right and justice 
without sale, denial, or delay. State v. Godwin, 216 N. C. 
49, 3 S. E. (2d) 347. 
The creation of inferior courts by the legislature has been 

useful in having justice administered without “delay” in 
accordance with this section. Albertson v. Albertson, 207 
ety Sole 278) 9., eameoes 

Foreclosure of Mortgages.—This section is not violated by 
sections 45-32 and 45-33 regulating the sale of real property 
upon the foreclosure of mortgages or deeds of trust. Woltz 
v. Asheville Safe Deposit Co., 206 N. C. 239, 173 S. E. 587. 

The establishment of a cartway involves the taking of 
private property by eminent domain, and land therefor may 
not be taken without giving the owner notice and an oppor- 
tunity to be heard, with right of appeal according to the 
due course of law. Waldroup v. Ferguson, 213 N. C. 198, 
195, S.. E615. 

Section 45-34 is constitutional and valid, since it recog- 
nizes the obligation of the debtor to pay his debt and the 
right of the creditor to enforce payment by action in ac- 
cordance with the terms of the agreement, but provides 
merely for judicial supervision of sales under power to the 
end that the price bid at the sale shall not be conclusive 
as to the value of the property, and that the creditor may 
not recover any deficiency after applying the purchase 
price to the notes without first accounting for the fair value 
of the property in accordance with well settled principles of 
equity. Richmond Mtg., etc., Corp. v. Wachovia Bank, 
ete. Con 210° N: C.°295.185.'S. Bo 482° 

Applied in Myers v. Barnhardt, 202 N. C. 49, 161 S. E. 
715. 
Quoted, in dissenting opinion, in Lucas v. Midgette, 208 

N. C. 699, 182 S. E. 328; Jacobi Hardware Co. v. Jones Cot- 
ton Co., 188 N. C. 442, 124 S. E. 756. 

§ 36. Soldiers in time of peace.—No soldier 
shall, in time of peace, be quartered in any house 

without the consent of the owner; nor in time 
of war but in a manner prescribed by law. (Const. 

1868.) 

§ 37. Other rights of the people—This enu- 
meration of rights shall not be construed to im- 
pair or deny others retained by the people; and 
all powers not herein delegated remain with the 
people. (Const. 1868.) 

Stated in Nichols v. McKee, 68 N. C. 429, 431; State v. 
Lewis, 142 N. C. 626, 646, 55 S. E. 600; State v. Williams, 
146UINC GGL G18! 61S: 1.619 17 1... Ra As ENE SS): 299. 

Cited in Best & Co. v. Maxwell, 216 N. C. 114, 3 S. E. 
(2d) 292; State v. Knight, 169 N. C. 333, 85 S. E. 418, L. 
R. A. 1915F, 898, Ann. Cas. 1917D, 517. 

ARTICLE II 

Legislative Department 

§ 1. Two branches.—The legislative authority 
shall be vested in two distinct branches, both de- 
pendent on the people, to-wit: a Senate and a 
House of Representatives. (Const. 1868.) 

Legislative function cannot be delegated. Cox y. Kinston, 
aie No C391, 8S. E. (@d) 252: 
But Legislature May Delegate to Local Political Subdi- 

visions Power to Find Determinative Facts.—While the leg- 
islature may not delegate its power to make laws, it may 
delegate to local political subdivisions the power to find 
facts determinative of whether a particular law should be- 
come effective in the locality, and therefore it may delegate 
to county commissioners the power to establish a county 
court when necessary in the public interest, and, a fortiori 
it may also delegate to the county commissioners similar 
authority to abolish a county court established by the leg- 
islature. Efird v. Board of Com’rs, 219 N. C. 96, 12 S. 
E. (2d) 889. 

And Power to Fix Salary of Judge of County Court.—The 
fixing of the salary of the judge of a county court is es- 

NORTH CAROLINA Art. II, § 4 

sentially a local matter which the general assembly may 
delegate to the commissioners of the county, and therefore 
subsec. 14 of sec. 1, ch. 519, Public-Local Laws of 1939, pro- 
viding that the board of county commissioners of Forsyth 
county should have the power to fix the salary of the judge 
of the county court, is a constitutional delegation of the 
power of the legislature. Efird v. Board of Com’rs, 219 N. 
C. 96; 12S. HB. (2d) 889. 
Standards Must Be Set Up for Administrative Board.— 

Chapter 30, Public Laws of 1937, as amended by chapter 337, 
Public Laws of 1939, providing for the licensing of those 
engaged in the business of dry cleaning by the commission 
set up in the act, is an unconstitutional delegation of leg- 
islative authority, in that the act fails to set up the stand- 
ards or provide reasonable limitations to guide the admin- 
istrative board in admitting or excluding persons from the 
business, but leaves such power in unlimited discretion of 
the administrative board. State v. Harris, 216 N. C. 746, 6 
S. E. (2d) 854, 128 A. L. R. 658. 
And Industrial Commission May Award Compensation for 

Bodily Disfigurement.—Section 97-31 authorizing the  in- 
dustrial commission to award compensation for bodily dis- 
figurement is not void as a delegation of legislative author- 
ity. Baxter v. Arthur Co., 216 N. C. 276, 4 S. E. (2d) 621. 
The North Carolina Fair Trade Act is not unconstitutional 

as a delegation of legislative authority, since the act is 
complete in itself and requires no action on the part of any 
agency to put it into operation. Lilly & Co. v. Saunders, 
PIG Ns (Ge 163; 4-S; Bs Cady is2sn 125 Aa RR. 1308: 

Cited in Wilson v. Jordan, 124 N. C. 683, 719, 33 S. E. 139; 

Saluda v. Polk County, 207 N. C. 180, 183, 176 S. E. 298; 
State v. Brockwell, 209 N. C. 209, 183 S. E. 378; In re Ap- 
plicants for License, 143 N. C. 1, 55S. EH. 635, 10 TL. R. A. 
(N. S.) 288; Gunter v. Sanford, 186 N. C. 452, 120 S. E. 41. 

§ 2. Time of assembly. — The Senate and 
House of Representatives shall meet biennially 
on the first Wednesday after the first Monday 
in January next after their election; and when 
assembled, shall be denominated the General 
Assembly. Neither house shall proceed upon 
public business unless a majority of all the mem- 
bers are actually present. (Const. 1868; 1872-3, 

c. 82; Convention 1875.) 

In the Constitution of 1868, the first clause of this sec- 
tion read as follows: “The Senate and House of Repre- 
sentatives shall meet annually on the third Monday in No- 
vember, and when assembled shall be denominated the Gen- 

eral Assembly.” ‘The word “annually” was changed to 
“biennially” in pursuance of Ch. 82, Public Laws of 1872- 
73. The Convention of 1875 changed the time of meeting 
to the first Wednesday after the first Monday in January 
next after their election.’””—Ed. note. 

§ 8. Number of senators.—The Senate shall 
be composed of fifty senators, biennially chosen 
by ballot. (Const. 1868.) 

§ 4. Regulations in relation to districting 
the State for senators.—The Senate districts shall 
be so altered by the General Assembly, at the 
first session after the return of every enumera- 
tion by order of Congress, that each Senate dis- 
trict shall contain, as near as may be, an equal 
number of inhabitants, excluding aliens and In- 
dians not taxed, and shall remain unaltered un- 

til the return of another enumeration, and shall 
at all times consist of contiguous territory; and 
no county shall be divided in the formation of a 
Senate district, unless such county shall be eq- 
uitably entitled to two or more senators. (Const. 

1868; 1872-3, c. 81.) 
Editor’s Note.—This was formerly section 5 of the Con- 

stitution of 1868 which was as follows: “Sec. 5. An 
enumeration of the inhabitants of the State shall be 
taken under the direction of the General Assembly in the 
year one thousand eight hundred and seventy-five, and at 
the end of every ten years thereafter; and the said Senate 
districts shall be so altered by the General Assembly, at 
the first session after the return of every enumeration 
taken as aforesaid, or by order of Congress, that each Sen- 
ate district shall contain, as nearly as may be, an equal 
number of inhabitants, excluding aliens and Indians not 
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taxed, and shall remain unaltered until the return of an- 
other enumeration, and shall at all times consist of con- 

tiguous territory; and no county shall be divided in the 
formation of a Senate district, unless such county shall be 
equitably entitled to two or more Senators.” Sec. 4 of the 
Constitution of 1868, which divided the Senate into Sena- 

torial districts pending a division by the first General As- 
sembly after 1871, was omitted by the Convention of 1875. 
So was Sec. 8 which made the temporary apportionment for 
the House of Representatives. 
Reapportionment is a political question and not a judicial 

one. Leonard v. Maxwell, 216 N. C. 89, 3 S. E. (2d) 316. 

§ 5. Regulations in relation to apportionment 
of representatives——The House of Representa- 
tives shall be composed of one hundred and 

twenty representatives, biennially chosen by bal- 
lot, to be elected by the counties respectively, 
according to their population, and each county 
shall have at least one representative in the 
House of Representatives, although it may not 
contain the requisite ratio of representation; this 

apportionment shall be made by the General 

Assembly at the respective times and _ periods 

when the districts for the Senate are hereinbefore 
directed to be laid off. (Const. 1868; 1872-3, c. 82.) 

See note to the next preceding section of this article. 

§ 6. Ratio of representation—In making the 
apportionment in the House of Representatives 

the ratio of representation shall be ascertained 
by dividing the amount of the population of the 
State, exclusive of that comprehended within 
those counties which do not severally contain 
the one hundred and twentieth part of the pop- 
ulation of the State, by the number of repre- 

sentatives, less the number assigned to such 

counties; and in ascertaining the number of the 
population of the State, aliens and Indians not 

taxed shall not be included. To each county 
containing the said ratio and not twice the said 
ratio there shall be assigned one representative; 
to each county containing twice but not three 
times the said ratio there shall be assigned two 
representatives, and so on progressively, and 

then the remaining representatives shall be as- 
signed severally to the counties having the larg- 
est fractions. (Const. 1868.) 

Changimg Dividing Line of Counties.—An act which 
changes the dividing line between two counties is not in 
conflict with this section. Commissioners vy. Ballard, 69 N. 
Cree: 

§ 7. Qualifications for senators.—Each mem- 
ber of the Senate shall not be less than twenty- 
five years of age, shall have resided in the State 

as a citizen two years, and shall have usually 

resided in the district for which he was chosen 
one year immediately preceding his election. 
(Const. 1868.) 

§ 8. Qualifications for representatives—Each 
member of the House of Representatives shall 

be a qualified elector of the State, and shall have 
resided in the county for which he is chosen for 
one year immediately preceding his election. 
(Const. 1868.) 

§ 9. Election of officers—In the election of 
all officers, whose appointment shall be conferred 
upon the General Assembly by the Constitution, 
the vote shall be viva voce. (Const. 1868.) 
Presumption of Regularity.—Where a certificate shcws 

that there was a legislative election of an officer and noth- 
ing else appearing, the law presumes a quorum and that 
the election was regular. Cherry v. Burns, 124 N. C. 761, 
766, 33 S. E. 136. 

CONSTITUTION OF NORTH CAROLINA Art. II, § 14 

§ 10. Powers in relation to divorce and ali- 
mony.—The General Assembly shall have power 
to pass general laws regulating divorce and ali- 
mony, but shall not have power to grant a di- 
vorce or secure alimony in any individual case. 
(Const. 1868.) 

Cross Reference.—For the legislative enactments passed 
pursuant to this section and the constructions thereof, see 
§$ 50-1 et seq. and the notes thereto. 
Only Limitation on Legislative Power.—The only limita- 

tion on powers in enacting statutes relating to divorce is 
found in this section. Cooke vy. Cooke, 164 N. C. 272, 80 S. 
E. 178; Long v. Long, 206 N. C. 706, 175 S. E. 85. 

§ 11. Private laws in relation to names of 
persons, etc.—The General Assembly shall not 
have power to pass any private law to alter the 
name of any person, or to legitimate any person 
not born in lawful wedlock, or to restore to the 
rights of citizenship any person convicted of an 
infamous crime, but shall have power to pass 
general laws regulating the same. (Const. 1868.) 

§ 12. Thirty days’ notice shall be given an- 
terior to passage of private laws—The General 
Assembly shall not pass any private law, un- 
less it shall be made to appear that thirty days’ 
notice of application to pass such a law shall 
have been given, under such direction and in 
such Sinica as shall be provided by law. (Const. 
1868. 

Notice Presumed to Be Given.—The courts will conclu- 
sively presume from the ratification of a private act that 
the notice required by this section has been given. Mat- 
thews v. Blowing Rock, 207 N. C. 450, 177 S. E. 429; Gal- 
limore v. Thomasville, 191 N. C. 648, 132 S. 657. : 

In Cox v. Commissioners of Pitt County, 146 N. Cc 584, 585, 60 S. E. 516, 16 L. R. A. (N. S.) 253, is the fol. 
lowing: The courts will not go behind the ratification of 
the act to ascertain whether notice has been given in ac- 
cordance with this section, but will conclusively presume 
from ratification, that the notice has been given. State as Holmes, 207 N. C. 293, 299, 176 S. E. 746. ; 
When Testimony Heard.—Except in case of bills coming 

within the provisions of section 14, the Supreme Court will 
not hear testimony for the purpose of showing that the no- 
tice required by this section was not given. Brodnax v. 
Groom, 64 N. C. 244; Gatlin y. Tarboro, 78 N. C. 119; Wil- 
son v. Markley, 133 N. C. 616, 45 S. E. 1023; Bray . Wil- 
liams, 137 N. C. 387, 390, 49 S. E. 897. 
No Ground for Collateral Impeachment.—Where an act 

granting a charter to a private corporation has been duly 
ratified, it may not be collaterally impeached in an action 
between it and another on the ground that the notice had 
not agen oe, ee by this section. Carolina-Ten- 
nessee Power Co. v. Hiawassee River i 
669, 96 S. E. 99. nie 
The act creating the North Carolina National Park Com- 

mission (Laws 1927, ch. 48) is a public act and does not 
fall within the purview of this section requiring notice 
that applicaton to the General Assembly for the passage 
of a private act be made. Yarborough y. Park Commis- 
sion, 196 N. C. 284, 145 S. BE. 563. 
here Commissioners v. Snuggs, 121 N. C 394, 408, 28 

§ 18. WVacancies.—If vacancies shall occur in 
the General Assembly by death, resignation, or 
otherwise, writs of election shall be issued by 
the Governor under such regulations as may he 
prescribed by law. (Const. 1868.) 

§ 14. Revenue.—No law shall be passed to 
raise money on the credit of the State, or to 
pledge the faith of the State, directly or indi- 
rectly, for the payment of any debt, or to im- 
pose any tax upon the people of the State, or 
to allow the counties, cities or towns to do so un- 
less the bill for the purpose shall have been ‘read 
three several times in each house of the General 
Assembly and passed three several readings, which 
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readings shall have been on three different days, 
and agreed to by each house respectively, and 

unless the yeas and nays on the second and 

third readings of the bill shall have been en- 
tered on the journal. (Const. 1868.) 

I. Editor’s Note. 
II. General Consideration. 

III. Necessity of Following Section. 
IV. The Journal—Speakers’ Certificates. 
V. Substituted Bills—Amendments. 

Cross Reference. 

As to subscription to railroad stock by 

60-21, 60-22. 

counties, see §§ 

I. EDITOR’S NOTE. 

Editor’s Note.—The authorities as to the power of county 
taxation are thus analyzed and summarized in Tate vy. Com- 
missioners, 122 N. C. 812, 815, 30 S. E. 352. 
A. For necessary expenses, the county commissioners may 

levy up to the constitutional limitation without a vote of 
the people or legislative permission. 

B. For necessary expenses, the county commissioners may 
exceed the constitutional limitation by special legislative au- 
thority, without a vote of the people. 

C. For other purposes than necessary expenses, a tax can- 

not be levied either within or in excess of the constitutional 
limitation except by a vote of the people under special legis- 
lative authority. 

II. GENERAL CONSIDERATION. 

Section Mandatory.—This section is mandatory. Commis- 
sioners v. Snuggs, 121 N. C. 394, 28 S. E. 539; Union Bank 
v. Commissioners, 119 N. C. 214, 25 S. E. 966; and must be 
strictly complied with. Smothers v. Com., 125 N. C. 480, 34 

Sob. Dots ’ 

The adoption of this section, annulled all special powers 
remaining unexecuted, and not granted in strict conformity 
with its requirements. Commissioners v. Payne, 123 N. C. 

CLE se Gon eal 
Burden of Proof.—Parties objecting have the burden of 

showing that acts had not been passed according to the re- 

quirements of this section. Slocomb v. Fayetteville, 1250 N; 
@ 362) 365, 34S. EH. 436: 
Section Not Retroactive.—See Board v. Travelers’ Ins. Co., 

128 Fed. 817. 
Applies to Townships.—The restrictions are by necessary 

implication applicable to townships, as they are but con- 
stituent parts of the county organization. Wittkowsky v. 
Commissioners, 150 N. C. 90, 63 S, E. 275; Township Road 

Commission v. Commissioners, 178 N. C. 61, 100 S. E. 122. 

Not Applicable to Necessary County Expense.—It is not 
necessary to enter the yeas and nays on an act to raise 
revenue for a necessary county expense. Black v. Commis- 
sioners, 129 N. C. 121, 122, 39 S. E. 818. 
Issuing bonds for road purposes is a necessary expense to 

which the section does not apply. "eonard v. Commissioners, 
185 N. C. 527, 117 S. E. 580. See Woodall v. Western Wake 
Commission, 176 N. C. 377, 97 S. E. 226. 
An act authorizing treasurer to deliver state bonds is not 

within this section. Battle v. Lacy, 150 N. C. 573, 64 S. E. 

505. 
A motion to reconsider violates the efficacy of the origi- 

nal passage according to this section; for the act to be valid 
the final result must comply with this section. Allen v. Ral- 
eigh, 181 N. C453, 454.0 1070S) Ee 463. 

A statute for the revaluation of property is not in its 
strict sense a revenue act within the meaning of this sec- 

tion. Hart v. Com., 192 N. C. 161, 134 S. E. 403. 

The filing fee required by the primary law, §§ 163-120 et 
seq., is in no sense a tax within the meaning of this sec- 
tion. Mclean v. Durham County Board of Elections, 222 
NW. Cy'6; “21 S. EF. (@d): 842: 
Changing of County Agencies.—The Legislature has the 

power and authority to change the county tax agencies 

without further observing the requirements of the section. 
State v. Jennette, 190 N. C. 96, 129 S. E. 184. 
Submistion to People Not Required.—An act of the Leg- 

islature authorizing a bond issue for public roads is valid 
if conforming to this section of the State Constitution, with- 

out submitting the proposition to a vote of the people. 
Hargrave v. Commissioners, 168 N. C. 626, 84 S. E. 1044. 
Cited in Nixon v. Asheville, 199 N. C. 217, 218, 154 S. E. 

93; Penland v: Bryson City, 199 N. C. 140, 154 S. E. 88; 

Starmount v. Hamilton Lakes, 205 N. C. 514, 518, 171 S. E. 

909; Newman v. Watkins, 208 N. Cr 67h: A82cS. Babs. 

Ill. NECESSITY OF FOLLOWING SECTION. 

No Authority Conferred Unless Section Followed.—An act 

not having been passed with the formalities required by this 
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section is void, and confers no authority upon a city to cre- 
ate the debt and issue the bonds therein provided for, 
Charlotte v. Shepard & Co., 122 N. C. 602, 29 S. E. 842; 
Glenn v. Wray, 126 N. C. 730, 36 S. E. 167; Cottrell vy. 
Lenoir, 173° Ny Cy 138, 91S: E. 827. 

Valid ard Invalid Act on Same Subject.—An act passed ac- 
cording to the requirements of this section cannot be con- 
strued with an act not so passed. Pritchard v. Com., 160 
N. C. 476, 76 S. E. 488. 
Where a town charter is not passed in accordance with 

{as section, such town cannot levy any tax under said char- 

ter, but it may levy taxes for necessary expense. Rodman- 
Heath Cotton Mills v. Waxhaw, 130 N. C. 293, 41 S. EB. 488. 

Effect on Bonds of Failure to Comply with Section.—This 
section is mandatory; and, not having been complied with 
in the passage of certain laws authorizing certain counties, 
to subscribe for stock in a railroad company and issue bonds 
in payment therefor, bonds issued by a city pursuant there- 
to were void. Burlingham v. New Bern, 213 Fed. 1014. 
A town may not pledge its faith or credit for the issuance 

of bonds for municipal purposes, unless under statutory 
authority given in co:.formity with the requirements of this 
section, or unless for necessary expenses. Storm vy. Wrights- 
ville Beach, 189 N. C. 679, 127 S. E. 17. 
Estoppel To Deny Invalidity of Bonds.—Where township 

bonds are invalid because issued without authority, the 
township is not estopped from asserting such fact by recitals 
in the bonds that they are issued in compliance with the con- 
stitution and laws of the state. Debnam vy. Chitty, 131 N. Cc. 
OOse domes Leo 
The payment of interest does not preclude the inquiry as 

to the validity of the bonds. Glenn v. Wray, 126 N. C. 730, 
36 ‘S.- Is. 167. 
Who May Enjoin Bond Issue.—It is competent for a tax- 

payer to file a complaint on behalf of himself and all other 

taxpayers in the State, whereby to enjoin the issue of 
State bonds under an unconstitutional -act of Assembly. 
Galloway v. Jenkins, 63 N. C. 147. 

Readings on Same Day.—Where the journal of the state 
senate affirmatively shows that the first and second readings 
of a bill took place on the same day of the act is uncon- 
stitutional. Storm v. Wrightsville Beach, 189 N. C. 679, 127 
SB l72 

IV. THE JOURNAL—SPEAKERS’ 

See notes under § 23 of this article. 
What Journal Must Show.—The journal must show who 

voted for the bill, and that the requisite number of Senators 
and members did so, and no other source of evidence can be 
invoked, and the certificate of the presiding officers that a 
bill has been read three times does not obviate the neces- 
sity of examining the journal. Burlingham v. New Bern, 
213 Fed. 1014. 
Omission of Negative Vote.——Where the journal of the 

house does not give the names of any members, as voting 

in the negative on a bill authorizing a township to issue 
bonds, and it does not affirmatively appear that there were 
none so voting, the statute is invalid. Debnam v. Chitty, 
1S Fein No 'G0/,, 40 cote Tis oy 
As this section requires that on the voting of a bill be- 

fore the legislature the yeas and nays shall be entered on 

the journals, either the nays must be on the journal, or it 
must affirmatively appear that there were none. Commis- 

sioners v. De Rosset, 129 N. C. 275, 40 S. E. 43. 
Where the House Journal showed that a certain law, au- 

thorizing the issuance of county bonds, was passed by the 
following vote: ‘“‘Ayes 94, nays... 3; total. 2’—such 
record sufficiently showed that there was no negative vote 
cast, under the presumption that the clerk of the House 

charged with the recording of the vote performed his duty, 
and hence such record constituted a sufficient compliance 
with this section. Commissioners v. Tollman, 145 Fed. 753, 
754. : 
A bill to authorize a county to pledge its faith and cred- 

it by issuing bonds for road purposes, and duly ratified, is 
not invalid for the failure to meet the requirements of this 
section, by reason of the failure to record on the journal on 
the second reading in one of the branches of the legisla- 
ture the ‘tno’ vote, when it is made to appear from the 
entries of the names of those voting in the -ffirmative that 

a majority of the voters had so voted, the absence. of the 
entries of the names of those voting in the negative show- 

ing that there were none. Leonard v. Commissioners, 185 
N. C. 527, 117 S. E. 580, citing Commissioners y. Trust Co., 
143, Ny GC. 1109.55 S.. EB. 442: 

Journals Conclusive.—The journals of the General As- 

sembly, when competent as evidence, import absolute verity, 
and cannot be explained or altered by parol evidence. Wil- 
son v. Markley, 133 N. C. 616, 45 S. E. 1023. They are the 
sole evidence as to whether the ayes and noes on a vote on 

CERTIFICATES. 
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a bill were entered on such journals. Commissioners v. De 
Rosset, 129 N. C. 275, 40 S. E. 43; Com’rs v. Coles, 96 Fed. 
284; Allen v. Raleigh, 181 N. C. 453, 107 S. E. 463. And are 
conclusive as against not only a printed statute published 
by authority of law, but also against a duly enrolled act. 
Union Bank v. Commissioners, 119 N. C. 214, 25 S. E. 966; 
Commissioners v. Snuggs, 121 N. C. 394, 28 S. E. 539. See 
especially the concurring opinion of J. Furches in Commis- 
sioners v. Snuggs. 

It appears from the Journal of each house of the General 
Assembly that the last paragraph of § 153-152 was enacted 
in accordance with the requizements of this section. Mar- 

tin v. Board of Com’rs, 208 N. C. 354, 365, 180 S. E. 777. 
Correction of Journals.—A subsequent special session of 

the same Legislature may correct it journals of the regular 
session so as to show in point of fact that a bill of this 
character was properly passed in accordance with these 
provisions. Commissioners v. Farmers Bank, 152 N. C. 
3875, (67 oe oGo. 

Certificate of Speakers.—The certificate of the speakers 
pf each house of the legislature is conclusive evidence that 
a bill was read and passed three several readings in each 
house. Commissioners v. De Rosset, 129 N. C. 275, 40 S. 

Ha Soe 
Effect of Certificate of Ratification—The usual certificate 

of ratification is conclusive only of the fact of ratification, 
but not of a compliance with this section of the Constitution. 
Smathers v. Commissioners, 125 N. C. 480, 34 S. E. 554. 

V. SUBSTITUTED BILLS—AMENDMENTS. 

Substituted Bill. — Where a bill, authorizing a levy of 
taxes for road purposes, has been read, referred to a com- 
mittee, and the committee has recommended a substitute, 
resulting in the tabling of the original bill and the passing 
of the substitute on two separate days in that branch of 
legislation, and otherwise conforming to the requirements of 
this section, in both branches of legislation, the substitute is 
to be regarded, in the contemplation of the Constitution, 
as an amendment to the original bill introduced, and the 
act may not successfully be questioned as not having passed 
on the several separate days required of a bill of this char- 
acter. Edwards v. Commissioners, 183 N. C. 58, 110 S. 

E. 600. ; 
Where a valid charter of a municipality authorizing the 

issuance of its bonds has been subsequently amended with 
regard thereto, but upon condition that the proposition be 
submitted to the voters, which was never done, and the Leg- 
islature attempts to pass a still later law amending the 
former act but which has not been done in accordance with 
the requirements of this section, the later acts are of no 
effect, leaving the charter of the town as to these provi- 
sions open, under the terms of which the bonds may yet be 
issued. Cottrell v. Lenoir, 173 N. C. 138, 91 S. E. 827. 
Validation by Later Act.—Where a statute, pledging the 

faith and credit of the State in issuing State bonds, has not 
been passed in accordance with the provisions of this sec- 
tion is therefore invalid, its invalidity may be cured by a 
later statute passed as the Constitution requires, referring 
to the former statute, and supplying the omissions, and the 
bonds thereunder issued after the question has been sub- 
mitted to and approved by the voters of the State, as the 
statute required, are valid. Hinton v. Lacy, 193 N. C. 496, 
497, 137 S. E. 669. 

When Amendment will Affect Constitutionality—An act 
passed in accordance with this section is not rendered invalid 
by an amendment not passed in accordance with the con- 
stitutional provision, when it does not affect the taxing or 
other financial features of the act, or increase either the 
taxes or impose any additional burden on the taxpayer. 
Wagstaf. v. Central Highway Commission, 174 N. C. 377, 93 

S. B.2908: 
No Change Effected——Where the Legislature has passed 

an act authorizing a county to pledge its faith and credit 
in the issuance of bonds upon its. several readings. upon 
its aye and no vote in accordance with this section, and 
by later ratification of an act requiring the question to 
be submitted to the qualified voters: Held, it is not re- 

quired that the later ratified act be also passed in ac- 
cordance with the constitutional requirement, and in the 

absence of a proper election, the bond issue will be de- 
clared invalid. Graham County v. Terry & Co., 194 N. 

C.* 22,; 138 “Si. 443, 

Where the Legislature has passed an act authorizing a 
county to issue bonds according to the provisions of this 

section it is within its power to add a provision that the 
question be first submitted to the electorate of the county. 
Graham County v. Terry & Co., 94 N. C. 22, 138 S. E. 443. 
No Presumption of Materiality—Where the journal does 

not show the effect of the amendment there is no pre- 
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sumption that it was material. Frazier Board of 
Com’rs, 194 N. C. 49, 138 S. E. 433. 
Evidence of Materiality.—Slip. of paper attached by a 

rubber band to the cover of the original bill when it was 
engrossed are not admissible in determining whether an 
amendment was material. Frazier v. Board of Com’rs, 
194 N. C. 49, 138 S. E. 433. 
Material Amendment.—A material amendment made by 

one branch of the Legislature to a bill passed by the other, 
allowing a county to pledge its credit in issuing bonds for 
the improvement of the highways therein, must be concur- 
red in according to the requirements of this section. Clay- 
well v. Commissioners, 173 N. C. 657, 92 S. E. 481; Glenn v. 
Wray, 126 N. C. 730, 36 S. E. 167. This rule applies with 
greater force, when the amendment is by separate act. 

Guire v. Com’rs, 177 N. C. 516, 99 S. E. 430. 
An amendment which made a material change in the 

valid act it proposed to amend is unconstitutional, and the 
commissioners are without authority to levy the tax speci- 
fied in the later act. Township Road Commissioners. v. 
Commissioners, 178 N. C. 61, 62, 100-S. E. 122. 
Same—Increasing Interest Rate.—An amendment to an act 

authorizing a county to issue bonds for road construction, 
which increases the rate of interest from 5 per cent to 6 per 
cent, is to effect a material change in the former law. Guire 
v. Commissioners, 177 N. C. 516, 99 S. E. 430. 
Same—Increasing Tax Rate. — When an act has’ been 

passed by the Legislature authorizing a graded school dis- 
trict to vote on the question of issuing school bonds in a 
certain amount, and amended at a subsequent session so as 
to authorize bonds to a larger amount and to run a longer 
time, both acts having been passed upon their several read- 
ings, with aye and no vote according to this section, an is- 
sue of bonds under a stiil later and similar act for a larger 
amount and upon a greater rate of taxation is invalid in 
toto when the later act is not likewise passed in accordance 
with this section. Russell v. Troy, 159 N. C. 366, 74 S. E. 
1021. 
The bonds are invalid even as to the amount authorized to 

be issued under the valid act, for that amount was only au- 
thorized at a less rate of taxation, etc., as to which the 
voters upon the proposition have not assented. Russell v. 
Troynl59 Ns (Co s360y 3/455. by) L021: 
Same—Curtailing Territory to Which Applicable-—Where 

a bill is introduced in one branch of the Legislature for the 
issuance of bonds, and amendments have been made by the 
other branch, withdrawing certain of the more wealthy and 

popular townships from the liability for the indebtedness 
to be created, except under condition requiring the approval 
of the voters, the amendment is a material one, requiring for 
the validity of the act that it be passed in accordance with 
the requirements of this section. Claywell v. Commissioners, 
173 N. C. 657, 92 S. E. 481. 
But an act empowering special school districts of the 

State to issue bonds which followed the requirements of this 
section except that upon its last reading, by amendment, 
it was made to apply only to one district in the State, the 
effect of the amendment being to exclude the other districts, 
and the act being regularly enacted as to the one district 
retained, is valid as to that district. Gregg v. Commission- 
ers, 162 N. C. 479, 78 S. E. 301. 

Immaterial ‘Amendment.—When an act has been passed 
in accordance with this section, an amendment, which does 
not increase the amount of the bonds or the taxes to be 
levied or otherwise materially change the original bill, may 
be adopted by the concurrence of both houses of the Gen- 
eral Assembly. Commissioners v. Stafford, 138 N. C. 453, 
50 S. 862. 
An amendment which does not increase the amount of the 

bonds or tax to be levied, or otherwise materially change 
the bill is immaterial. Gregg v. Commissioners, 162 N. C. 
479, 78 S. E. 301. 

Vv. 

It is only when a material amendment is affected that 
a rereading is necessary. Frazier y. Board of Comm’rs, 
194 DN -Ge 49; 1382S." the £433. 

Same—Substituting Name of Commissioner.—An amend- 
ment in the second branch of the Legislature substituting 
the name of a commissioner does not broaden the scope of 
the act or affect its financial feature, and the failure in the 
first branch to comply with this section will not alone af- 
fect its validity. Brown v. Commissioners, 173 N. C. 598, 
G2 Saab oles 
Same—Charge in Caption.—A slightly different caption re- 

taining the number of the original bill is an immaterial 
amendment. Brown vy. Commissioners, 173 N. C. 598, 92 S. 
FE; S02 ; 

Materiality a Judicial Question.—Whether an amendment 
is material and required to be passed in accordance with 
this section is a question of law for the court, under the 
facts, and not controlled by an agreement between the par- 
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ties. Wagstaff v. Central Highway Comniission, 174 N. C. 
377, 93 S. E. 908. 

Cited in Fortune v. Commissioners, 140 N. C. 322, 329, 52 
S. E. 950; Hinton v. Lacy, 193 N. C. 496, 137 S. E. 669. 

§ 15. Entails—The General Assembly shall 
regulate entails in such a manner as to prevent 
perpetuities. (Const. 1868.) 

§ 16. Journals—Each house shall keep a jour- 
nal of its proceedings, which shall be printed 
and made public immediately after the adjourn- 
ment of the General Assembly. (Const. 1868.) 

Cited in Frazier v. Board of Com’rs, 194 N. C. 49, 138 S. 

E. 433. 

§ 17. Protest—Any member of either house 
may dissent from, and protest against, any act 
or resolve which he may think injurious to the 
public, or any individual, and have the reasons 

of his dissent entered on the journal. (Const. 1868.) 

§ 18. Officers of the House.—The House of 
Representatives shall choose their own speaker 
and other officers. (Const. 1868.) 

This is the only express grant of appointing power to the 
House of Representatives. People v. McKee, 68 N. C. 429, 
432. 

§ 19. President of the Senate—The Lieuten- 
‘ant-Governor shall preside in the Senate, but 
shall have no vote unless it may be equally di- 
vided. (Const. 1868.) 

§ 20. Other senatorial officers—The Senate 
shall choose its other officers and also a speaker 
(pro tempore) in the absence of the Lieutenant- 

Governor, or when he shall exercise the office 
of Governor. (Const. 1868.) 

This is the only express grant of appointing power to the 
Senate. People v. McKee, 68 N. C. 429, 432. 

§ 21. Style of the acts—vThe style of the acts 
shall be: “The General Assembly of North Car- 
olina do enact.” (Const. 1868.) 

§ 22. Powers of the General Assembly.—Each 
house shall be judge of the qualifications and 
election of its own members, shall sit upon its 
own adjournment from day to day, prepare bills 
to be passed into laws; and the two houses may 
also jointly adjourn to any future day, or other 
place. (Const. 1868.) 

Effect of Section.—This section withdraws from the con- 
sideration of our courts the question of title involved in a 
contest for a seat in the General Assembly. State v. Pharr, 

179 N. C. 699, 103 S. E. 8; Bouldin v. Davis, 197 N. C. 731, 
150) Ss: E4507, 

§ 23. Bills and resolutions to be read three 
times, etc.—All bills and resolutions of a legis- 
lative nature shall be read three times in each 
house before they pass into laws, and shall be 
signed by the presiding officers of both houses. 

(Const. 1868.) 
Necessity of Signature.—The signatures of the presiding 

officers, by the Constituticn, must be affixed to an act of 
legislation during the session of the general assembly, and 
are necessary to its completeness and efficacy. Scarborough 

v. Robinson, 81 N. C. 409. 
Where an office was created by an act of the General As- 

sembly but was not signed by the presiding officers until 
the three days data, an election in the interim to fill such 
office was void. State v. Meares, 116 N. C. 582, 583, 21 S. 

E. 973. 
The judicial power can not be exercised in aid of an un- 

finished and inoperative act, so left upon the final adjourn- 
ment, any more than in obstructing legislative action. Scar- 
borough v. Robinson, 81 N. C. 409. 

In the absence of the signature journals are not compe- 
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tent to prove compliance with this section. Frazier v. 

Board of Com’rs. 194 N. C. 49, 138 S. E. 433. 
Effect of Signature.—When an act is certified to by the 

speakers as having been ratified, it is conclusive of the fact 
that it was read three several times in each house and rati- 
fied. Union Bank v. Commissioners, 119 N. C. 214, 222, 25 

S. E. 966. 
The usual certificate of ratification is conclusive only of 

the fact of ratification, but not of a compliance with Art. 
II, sec. 14, of the Constitution. Smathers v. Commissioners, 
125 N. C. 480, 34 S. E. 554; Commissioners v. DeRassett, 129 
Ny Cr 27s) 0gis to 40s 

Effect of Certificate-—The certificate is not sufficient to 
show that the bill was passed in compliance with section 
14 of this article. Frazier v. Board of Com’rs, 194 N. C. 
49, 138 S. E. 433. 

But the signature is conclusive of passage according to 
this section. Frazier v. Board of Com’rs, 194 N. C. 49, 
138 S. EF. 433. 

And the journals are not admissible to contradict such 
signature. Frazier v. Board of Com’rs, 194 N. C. 49, 
Ta8y Os, Ee toe 

Cited in Russell v. Ayer, 120 N. C. 180, 211, 27 S. KB. 133; 

Commissioners v. Snuggs, 121 N. C. 394, 400, 28 S. E. 539; 
State v. Patterson, 134 N. C. 612, 620, 47 S. E. 808. 

§ 24. Oath of members.—Each member of the 
General Assembly, before taking his seat, shall 

take an oath or affirmation that he will support 
the Constitution and laws of the United States, 
and the Constitution of the State of North Caro- 
lina, and will faithfully discharge his duty as a 
member of the Senate or House of Representa- 

tives. (Const. 1868.) 

§ 25. Terms of office—The terms of office 
for senators and members of the house of repre- 
sentatives shall commence at the time of their 
election. (Const. 1868; Convention 1875.) 

Sec. 27 of the Constitution of 1868 was as follows: “The 

terms of office for Senators and members of the House of 

Representatives shall commence at the time of their elec- 
tion; and the term of office of those elected at the first 
election held under this Constitution shall terminate at the 

same time as if they had been elected at the first ensuing 
regular election.”” The Convention of 1875 omitted the last 

clause, and the remainder became Sec. 25 of the present 
Constitution.—Ed. note. 

§ 26. Yeas and nays.—Upon motion made and 
seconded in either house by one-fifth of the 
members present, the yeas and nays upon any 
question shall be taken and entered upon the 
journals. (Const. 1868.) 

§ 27. Election for members of the General 

Assembly.—The election for members of the 

General Assembly shall be held for the respec- 
tive districts and counties, at the places where 
they are now held, or may be directed hereafter 

to be held, in such manner as may be prescribed 
by law, on the first Thursday in August, in the 

year one thousand eight hundred and _ seventy, 

and every two years thereafter. But the Gen- 
eral Assembly may change the time of holding 

the elections. (Const. 1868; Convention 1875.) 

See Legislative Term of Office, 64 N. C. 785. 
This section constituted the first part of Sec. 29 of the 

Constitution of 1868. The following additional sentence of 
Sec. 29 was omitted by the Convention of 1875: ‘‘The first 
election shall be held when the vote shall be taken on the 

ratification of this Constitution by the voters of the State, 
and the General Assembly then elected shall meet on the 

fifteenth day after the approval thereof by the Congress 

of the United States, if it fall not on Sunday, but if it shall 

so fall, then on the next day thereafter; and the members 

then elected shall hold their seats until their successors 
are elected at a regular election.”” Under authority of this 

section, the General Assembly changed the time of hold- 
ing the election to Tuesday next after the first Monday in 

November, Ch. 275, Public Laws of 1876-77.—Ed. note. 

§ 28. Pay of members and officers of the Gen- 
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eral Assembly.—The members of the General As- 

sembly for the term of their office shall receive 

a salary for their services of six hundred dollars 

each. The salaries of the presiding officers of the 

two houses shall be seven hundred dollars each: 

Provided, that in addition to the salaries herein 

provided for, should an extra session of the Gen- 

eral Assembly be called, the members shall re- 

ceive eight dollars per day each, and the presid- 

ing officers of the two houses ten dollars per day 

each, for every day of such extra session not ex- 

ceeding twenty days; and should an extra ses- 

sion continue more than twenty days, the mem- 

bers and officers shall serve thereafter without 

pay. (Convention 1875; 1927, c. 203.) 

Editor’s Note.—Sec. 28 added to the Constitution, by the 

Convention of 1875, read as follows: “The members of the 

General Assembly for the term for which they have been 

elected shall receive as a compensation fo their services 

the sum of four dollars per day for each day of their ses- 

sion, for a period not ‘exceeding sixty days; and should 

they remain longer in session they shall serve without com- 

pensation. They shall also be entitled to receive ten cents 

per mile, both while coming to the seat of government and 

while returning home, the said distance to be computed by 

the nearest line or route of public travel. The compensation 

of the presiding officers of the two houses shall be six dol- 

lars per day and mileage. Should an extra session of the 

General Assembly be called, the members and presiding offi- 

cers shall receive a like rate of compensation for a period 

not exceeding twenty days.” The section was made to 

read as at present by Ch. 203, Public Laws of 1927, ratified 

by the people on November 6, 1928. 
Special Committee of Investigation—In as much as_ per 

diem of members of the General Assembly is allowed only 
during its session, which is limited to sixty days, the mem- 
bers of the legislative committee appointed to investigate 
certain facts and report to the General Assembly before its 

adjournment if possible, otherwise to the superior court, are 
not entitled to per diem for services rendered after adjourn- 
ment when the resolution appointing them only provided for 
the necessary expenses of the committee while engaged in 

the investigation. Commercial, etc., Bank v. Worth, 117 N. 
C. 147, 23 S. E. 160. This case was decided prior to the 
amendment to this section fixing a salary for the members 

of the general assembly.—Ed. Note. 
Cited in Kendall v. Stafford, 178 N. C. 461, 101 S. E. 15 

(dis. op.). 

§ 29. Limitations upon power of General As- 
sembly to enact private or special legislation.— 
The General Assembly shall not pass any local, 
private, or special act or resolution relating to 
the establishment of courts inferior to the Su- 
perior Court; relating to the appointment of 
justices of the peace; relating to health, sanita- 

tion, and the abatement of nuisances; changing 
the names of cities, towns, and townships; au- 

thorizing the laying out, opening, altering, main- 

taining, or discontinuing of highways, streets, or 

alleys; relating to ferries or bridges; relating to 
nonnavigable streams; relating to cemeteries; 

relating to the pay of jurors; erecting new town- 
ships, or changing township lines, or establish- 

ing or changing the lines of school districts; re- 
mitting fines, penalties, and forfeitures, or re- 
funding moneys legally paid into the public 
treasury; regulating labor, trade, mining, or 

manufacturing; extending the time for the as- 

sessment or collection of taxes or otherwise re- 
lieving any collector of taxes from the due per- 
formance of his official duties or his sureties 
from liability; giving effect to informal wills and 
deeds; nor shall the General Assembly enact 
any such local, private or special act by the par- 
tial repeal of a general law, but the General As- 
sembly may at any time repeal local, private, or 
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special laws enacted by it. Any local, private or 
special act or resolution passed in violation of 
the provisions of this section shall be void. The 
General Assembly shall have power to pass gen- 
eral laws regulating matters set out in this sec- 

tion. (1915; 6.799.) 
This section is remedial in its nature and was intended 

not only to free the Legislature of petty detail but also 
to require uniform and coordinated action under general 
laws in regard to the matters therein stipulated which are 
related to the welfare of the people of the whole State, 
and the application of the section should not be denied on 
any unsubstantial distinction which would defeat its pur- 
pose. Board of Health v. Board of Com’rs, 220 N. C. 
140, 16 S. E. (2d) 677, holding Pub. Laws 1941, chs. 6 and 
193 to be local laws relating to health. 
What Are Local Laws.—The interpretation of a statute, 

as to whether it is a local one, prohibited by this section of 
our Constitution should be largely left to the facts and cir- 
cumstances of each particular case, giving significance to 
the rule that legislative acts are presumed to have been 
cightfully passed from proper motives, and that a classifica- 
tion of this kind, when made by them, should not be dis- 
turbed unless it is manifestly arbitrary. and invalid. In re 
Harris, 183i (@.e0007 lice on ban 4co. 
In no sense is the filing fee required by § 163-120 and § 

163-129 a local law as condemned by this section. Mclean 
v. Durham County Board of Elections, 222 N. C. 6, 10, 21 
S. Ee. (2d) 842; 

Courts Look beyond Form of Statutes.—In determining 
whether a statute relating to matters enumerated in this 

section is a “local, private, or special’? act inhibited by this 
section or a ‘“‘general law’? which the general assembly has 
the ‘‘power to pass,” the courts will look beyond the form 
of the act and ascertain whether the statute, in fact, is 
generally and usually applicable throughout the area com- 
prising the state. State v. Dixon; 215° N: C. 161), 1S) 
(2d) 521. 
Scope of Legislative Power.—See generally Webb v. Port 

Comitimeeed pan es 008, 172. Se Byes. 

Establishment of Recorders’ Courts.—A general law per- 
mitting the establishment of Recorders’ courts in the State, 
excepting certain counties to the number of 44, leaving 56 
within the provisions of the statute, is not a local law with- 
in the intent and meaning of this section nor is a statute 
amending the former general law taking a certain county 
and two others out of the excepted class enumerated in the 
general statutes, unconstitutional as a local or special act 
as to those counties, the effect of this statute being a re- 
enactment of the general law including the particular coun- 
fesselaere. Harris, 183°Ns C.76385 112 SoBe os: 

Ch. 286, Public-Local Laws of 1925, providing for the es- 
tablishment of township recorder’s courts in one _ specified 
county is unconstitutional and void as being a local act re- 
lating to the establishment of courts inferior to the Superior 
Court, prohibited by this section. State v. Williams, 209 
Nears) 182) 8. B71: 

Increasing Jurisdiction of Certain Court—An act which 

authorizes the county commissioners to increase the juris- 
diction of a certain recorder’s courts in civil matters is un- 
constitutional. Durham Provision Co. v. Daves, 190 N. C. 7, 
8, 128 S. E. 593. 
Same—Courts Already Established.—This section does not 

apply to increasing the jurisdiction of such courts as are 
already establishel. State v. Horne, 191 N. C. 375, 131 S. E. 
75S: 

Same—Effect on Emoluments.—Where the Legislature, in 
contravention of this section of the Constitution of this 
State, has established a court inferior to the superior court, 
an incumben: judge thereof, duly elected, may not success- 
fully contend that he was deprived of the emoluments of his 
office by an unconstitutional statute abolishing the court. 
Queen v. Commissioners, 193 N. C. 821, 138 S. E. 310. 

Erection of Hospital—An act authorizing a certain county 
to erect a tuberculosis hospital and issue bonds therefor, 
and provide a tax for its maintenance, upon the approval of 
the voters, is both a special and local act and void under 
this section. Armstrong v. Board, 185 N. C. 405, 117 S. E. 
388. : 

National Park Act. The provisions of the statute 
(Laws 1927, ch. 48) for the acquisition of lands for a na- 
tional park affects the interest of the people of the Stare, 
and though local as to location, is for a public use in 
contemplation of its acquisition by the State for the pur- 
pose outlined in the act. Yarbrough vy. Park Commis. 
sion, 196 N. C. 284, 145 §. E. 563. 
Extending Limits of School.—It is true that the bound- 

aries of a “district”? may be coterminous with those of 
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a city or town but it does not follow that an act extend- 
ing the limits of a city or town in which public schools 
may be maintained is necessarily a special act establish- 
ing or changing the lines of school districts in violation 
of the constitutional provision. Hailey v. Winston-Salem, 
6 IN. Cy 17, 422; 144. S. 68. 377; 
Sanitary Districts.—An act of the Legislature (Private 

Laws 1927, c. 229) attempting to create a sanitary dis- 
trict within certain lines within a county for the con- 
struction and maintenance of sewer and water systems 
with certain assessments or taxing powers for the pur- 
pose is void, being in violation of the provisions of this 
section. Drysdale v. Prudden, 195 N. C. 722, 143 S. E. 530. 

Building Bridges.—A legislative enactment relating to the 
building of bridges by a county over a nonnavigable stream 
or river does not necessarily come within the purview and 
control of this section. Mills v. Commissioners, 175 N. C. 
215, 95 S. FE. 481. 

While authority given by statute to a county or other 
political agency of a state, to issue bonds for highways in 
aid to their maintenance or construction is not direct, local 
or special legislation as is prohibited by this section, it is 
otherwise where the statute directs the building of a bridge 
at a specified place across a stream between two counties, 
and as an incident permits the issuance of bonds or the levy- 
ing of taxes for the purpose, pledging the faith and credit 
of the State. Day v. Commissioners, 191 N. C. 780, 133 S. 
QR. 164. 

Maintenance of Streets within City Limits—The unlimited 
power in the General Assembly to provide for the creation 
and extension of corporate limits of municipal corporations, 
would seem to include the right to vest in such municipal 
corporations the authority to levy taxes to lay out and 
maintain highways and streets within such limits, since 
they are essential to the existence of such corporations, and 
such private act would not seem to contravene this sec- 
tion. Matthews v. Blowing Rock, 207 N. C. 450, 452, 177 
S. E. 429. 
| Formation of Sewerage Districts.—A statute authorizing 
the formation of sanitary sewerage districts within county- 
wide limits, the boundaries of these to be fixed by certain 
designated local authorities in a specified manner, and done 
without previous notice to the voters, the statute is not a 
“local, private or special act relating to health, sanitation, 
etc.” Reed v. Howerton Engineering Co., 188 N. C. 39, 40, 
1235, BH: 479: 

. Drainage District—A statute creating and designating the 
boundaries of a drainage district and providing taxation for 
its construction and maintenance is for a necessary pur- 
pose and does not fall within the purview of Art. VII, § 
7, requiring its submission to the voters within the dis- 
trict, nor is it a local, private or special act relating to 
health or sanitation inhibited by this section. Kenilworth 
vas kivder., 197 NiCr 85,686, 147°. S. Be 736" 

| Establishing or Changing Limes of School Districts.— 

Since the enforcement of this section, special act of the 
Legislature to establish or change the lines, etc., of a 
school district, and any proceedings under it, are null and 
void. Galloway v. Board, 184 N. C. 245, 114 S. E. 165. 
‘ A statute which lays off or defines by boundary a certain 
territory as a graded school district within a county, and 
provides for an issue of bonds upon the approval of the 
voters therein, for the necessary buildings and maintenance, 
comes within the provision of this section. Board v. Mutual 
Loan, etc., Co., 181 N. C. 306, 107 S. E. 130. 
This section prohibits the legislature from passing any 

special, private or local act which ex proprio vigore under- 
takes to establish or change the boundaries of a school dis- 
trict, but the section does no‘ proscribe the legislature from 
setting up machinery under which a county, as the ad- 
ministrative unit charged with making provisions for nec- 
essary capital outlay, may create school districts or special 
bond tax units within the county to accomplish this pur- 
pose, and therefore chapter 279, Public-Local Laws of 1937, 
which provides the machinery under which the county of 
Buncombe may establish school districts or special bond 
tax units in the county, is not in contravention of this sec- 
tion. Fletcher v. Collins, 218 N. C. 1, 9 S. E. (2d) &06; 
Hinson v. Board of Com’rs, 218 N. C. 13, 9 S. E. (2d) 614. 

Same—Creation of Public School District—A _ statute 
which creates a public school district and allows a_ bond 
issue, upon the approval of voters, for its equipment and 
maintenance, is a local or Special act, prohibited by this 
section. Robinson v. Board, 182 N. C. 590, 109 S. E. 855. 

Same—Incorporation of Existing Districts.—Incorporating 
existing local school districts for all purposes relating to 
the issuance or payment of bonds upon the approval of the 
voters of a district, is valid, and not in contravention to 
this section. Board v. Mutual Loan, etc., Co,, 181 N, C, 
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306, 107 S. E. 130; Paschal v. Johnson, 183 N. C. 129, 110 S. 
E. 841. 
Same—Increase of Bonds by Existing District.—Where a 

school district has been defined as to its boundaries, etc., 
and created under the provisions of a statute valid before 
the adoption of the amendment to our State Constitution, 
this section, and which authorized a bond issue in a certain 

sum, a statute passed since the adoption of this constitu- 
tional amendment authorizing an increase of the bonds to 
be issued, upon the approval of the voters according to the 
statutory amendment, does not contravene the provision of 
this section. Roebuck v. Board, 184 N. C. 144, 113 S. E. 676. 
Same—Recognizing School District in Changed City Lim- 

its—A public-local act that enlarged the city limits and 
recognized therein the independent existence of a_ public- 
school district within the former limits is not contrary to 
the provisions of our recent amendment to our Constitution, 
this section, as an attempt to establish a school district, or 

to change the limits of those already established. Duffy v. 
Greensboro, 186 N. C. 470, 120 S. E. 53. 
Same—Submitting Question of Taxation.—A statute al- 

lowing an existing consolidated school district to submit 
the question of taxation and the issue of bonds for school 
purposes to the district is not prohibited by this section. 
Burney v. Bladen County, 184 N. C. 274, 275, 114 S. E. 298. 
Creating and Naming County Health Board.—Chapter 322, 

Public-Local Laws of 1931, which undertakes to create and 
name the members of a county board of health for Madison 
county alone, which board is charged with the duty to in- 
spect county institutions and see that they are kept in a 
sanitary condition, and to select a physician to vaccinate 
against disease, is a local act relating to health and sani- 
tation prohibited by this section. Sams v. Board of Com’rs, 
217 Ne GC. 284, 7S. EB. (2d) 540; 

Fair Trade Act.—The North Carolina Fair Trade Act, in 
limiting its application to commodities bearing a_ trade- 
mark and in exempting from its operation such commodities 
when sold to particular classes of persons, sets up reason- 
able classifications and applies uniformly to all persons or 
things coming therein, and therefore is a general act reg- 
ulating trade and does not contravene this section. Lilly 
SoeCommve saunders... 216 IN» Cy) 163.94 oan. (2d) 528, 125 
AS Iy.. R., 1308. : 
Machinery to Effect Void Act.—Where an act to create a 

public school district is unconstitutional, because it violates 
this section, the provision for bonds and taxation to carry 

out the purpose of the act are likewise void. Sechrist v. 
Commissioners, 181 N. C. 511, 107 S. E. 503. 

Poll Tax for School Purposes Uncorstitutional.—Since the 

adoption of this section a special school district may not 
impose a tax upon the polls for school purposes; and where 
a poll tax and a property tax have both been favorably 
voted for at an election held for the purpose, the tax upon 
the poll will be held unconstitutional and the property tax 
upheld by the courts. Board v. Bray, 184 N. C. 484, 485, 115 
S. 47, 
Ratifying Ordimance to Issue Bonds.—An act for the pur- 

pose of ratifying an ordinance, of county commissioners, to 
issue bonds and levy taxes for school purposes passed since 
the adoption of this section of the Constitution, is a local, 
private, or special act thereby prohibited; and the issuance 
of such bonds and levy of such taxes, will be permanently 
enjoined. Woosley v. Commissioners, 182 N. C. 429, 109 S. 
E. 368. 
Trade, in its broadest sense, includes any employment or 

business engaged in for gain or profit. State v. Dixon, 215 
Ce Olin Ue Se ety, Sal. 

. A statute providing for the licensing and regulations 

of real estate brokers and salesmen and imposing a license 
tax on those engaged in the trade in addition to the tax 

imposed by the Revenue Act for a state-wide license, was 
held applicable to only a limited territory and specified lo- 
calities, and the act was therefore a local act regulating 

trade in contravention of this section. State v. Dixon, 215 
Nie Ce 161; Saab ed) 521: 
Maintenance of County Highways.—A _ public-local law 

applicable to the maintenance of the public highways of a 
county and authorizing taxation or issuance of bonds for 

this purpose, with certain specific supervision and control, 
is not such local or special act as falls within the inhibition 
of this section, where it does not affect the “laying out, 
opening, altering, maintaining or discontinuing’ the then 
existing highways, etc. State v. Kelly, 186 N. C. 365, 119 
S. FE. 755. 
Closing Public Roads.—Part of land in a private devel- 

opment was added to the playground of a public school. 

The General Assembly, by private act (ch. 72, Private 
Laws of 1933), declared that certain roads dedicated in the 
registered plot of the development were no longer needed, 
and declared that the roads should be closed and added to 
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the playground space for the school. This act is void as 
being a private or special act inhibited by this section. 
Glenn v. Board of Education, 210 N. C. 525, 185 S. E. 781. 
Chapter 216, Priv. Laws 1925, is not a special statute re- 

lating to roads inhibited by this section, the act not relat- 
ing to the laying out, opening, altering, or discontinuance 
of any particular and designated highway, street, or- alley. 
Deese v. Lumberton, 211 N. C. 31, 188 S. E. 857. 

Substitution of Road Control.—A statute that abolishes 
two boards of road commissioners in a county and gives to 
another board, created by the same act, entire control and 
management of the public roads and bridges of the county, 
does not violate this section of our State Constitution. 
Honeycutt v. Commissioners, 182 N. C. 319, 109 S. E. 4. 
A public-local law authorizing the commissioners of a 

county to take over a specified highway within the county, 
constituting one of the principal highways within the 
county, connecting two important State highways, trans- 
ferring to the said commissioners the bridges of the various 
townships for their care and supervision, is not violative of 
this section. Hill v. Commissioners, 190 N. C. 123, 129 S. E. 
154. See Thomson y. Harnett County, 209 N. C. 662, 184 S. 

E. 490. 
Issuance of County Road Bonds.—An act of the legislature 

authorizing the road commissioners of a county. to issue 
bonds, upon the approval of its electors, to obtain moneys 
for the expenditure upon certain particularly designated 
objects in respect to its public roads, and which does not 
contain any provision for the laying out, altering or discon- 
tinuing any road or highway, does not contravene this sec- 
tion. Road Comm ’rs v. Bank, 181 N. C. 347, 107 S. E. 245. 
An act of the legislature authorizing the issuance of 

county bonds for public roads is not in contravention of this 
section of the Constitution. Commissioners v. » Wachovia 
Baniveoce trust. Co., 178 N.C. 170, 1008S) Bae42i: 
An act of the legislature authorizing the road commis- 

sioners of a county to issue bonds, upon the approval of its 
electors, to obtain moneys for the expenditure upon certain 
particularly designated objects in respect to its public roads, 
and which does not contain any provision for the laying 
out, altering or discontinuing any road or highway, does not 
contravene this section. Road Commissioners v. Bank, 181 
Nera lds 0. .. 245; 
Same—May Provide for Distributor of Fund.—An act of 

the legislature may prescribe a rule by which the proceeds 
of the sales of bonds it authorizes a county to issue for road 
purposes, shall be disbursed and distributed in order to 
effect the best results, when it is confined to the control 
and management of the funds, and leaves to the local au- 
thorities the power given them by this section over ‘the 
laying out, opening, or discontinuance of highways.’ Com- 
missioners v. Pruden & Co., 178 N. C. 394, 100 S. E. 695. 

Collection of Tax Liens.—An act relating to establishment 
and collection of tax liens, which applies to only one county 
of the State, is void as a violation of this section. Wake 
Forest v. Holding, 207 N. C. 808, 178 S. E. 594. 
Applied, in dissenting opinion, in Sprunt v. Hewlett, 208 

Nien Cnnoo5en 1826S. 0b). (655. 
Cited in Albertson v. Albertson, 207 N. C. 547, 551, 178 

S. E. 352; Edgerton v. Hood, 205 N. C: 816, 821, 172 S. EB: 
481; Newman v. Watkins, 20@ N. C. 675, 182 S. EB. 453; 

Efird v. Board of Com’rs, 219 N. C. 96, 12 S. E. (2d) 889; 
State v. High, 222 N. C. 434, 23 S. E. (2d) 343. 

§ 30. Inviolability of sinking funds. — The 
General Assembly shall not use nor authorize to 
be used any part of the amount of any sinking 
fund for any purpose other than the retirement 

of the bonds for which said sinking fund has 
been created. (Ex. Sess. 1924, c. 91.) 
Sum Erroneously Placed in Sinking Fund.—While sink- 

ing funds provided for the retirement of municipal bonds 
may not be diverted from that purpose to other municipal 
requirements by a city, a sum erroneously placed on the 
books of the city in a sinking fund by a clerk without au- 
thorization, which sum was actually derived from profits 
from the municipal electric plant, does not fall within the 
constitutional or statutory inhibitions, and the city may 
by ordinance correct the error of the clerk and use the 
funds for other lawful municipal purposes. Mewborn vy, 
Kinston, 199° No C720 15405.) Ee 76: 

ARTICLE III 

Executive Department 

§ 1. Officers of the executive department; 
terms of office.—The executive department shall 
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consist of a Governor (in whom shall be vested 
the supreme executive power of the State) a 
Lieutenant-Governor, a Secretary of State, an 
Auditor, a Treasurer, a Superintendent of Pub- 
lic Instruction, and an -Attorney-General, who 

shall be elected for a term of four years by the 
qualified electors of the State, at the same time 
and places and in the same manner as members 
of the General Assembly are elected. Their 
term of office shall commence on the first day of 
January next after their election, and continue 
until their successors are elected and qualified: 
Provided, that the officers first elected shall as- 

sume the duties of their office ten days after the 

approval of this Constitution by the Congress 
of the United States, and shall hold their offices 
four years from and after the first day of Janu- 
ary. Const. 1868; 1872-73, c. 84.) 

See Art. 1, § 8 and the note thereto. 

Editor’s Note.—In this section as found in the Constitu- 
tion of 1868, the words ‘fa Superintendent of Public Works” 
followed ‘Treasurer’. These words were stricken out and 
the office of Superintendent of Public Works abolished pur- 
suant to Ch. 84, Public Laws of 1872-73. i 
Proposed Amendment.—Session Laws 1943, c. 57, § 1, pro- 

posed that this section be amended to read as follows: 
“The executive department shall consist of a Governor, in 

whom shall be vested the supreme executive power of the 

State; a Lieutenant Governor, a Secretary of State, an Au- 
ditor, a Treasurer, a Superintendent oi Public Instruction, 
an Attorney General, a Commissioner of Agriculture, a 
Commissioner of Labor, and a Commissioner of Insurance, 
who shall be elected for a term of four years by the qualified 
electors of the State, at the same time and places and in 
the same manner as members of the General Assembly are 

elected. ‘Their term of office shall commence on the first 
day of January next after their election, and continue un- 
til their successors are elected and qualified: Provided, that 
the officers first elected shall assume the duties of their 

office ten days after the approval of this Constitution by 
the Congress of the United States, and shall hold their 
offices four years from and after the first day of January.” 
Duty of Governor.—The Governor as the constituted head 

of the executive department is changed with the duty of 
seeing that legislative acts are carried into effect. Winslow 
v. Morton, 118 N. C. 487, 490, 24 S. EB. 417. : 

Cited in People v. McKee, 65 N. C. 257; Pemberton v. 
McRae, 75 N. C. 497, 504; Caldwell v. Wilson, 121 N.C 
425, 476, 28 S. E. 554 (Dissenting opinion of C. J. Faircloth); 
Wilson v. Jordan, 124 N. C. 683, 719, 33 S. E. 139. 

§ 2. Qualifications of Governor and Lieuten- 
ant-Governor.—No person shall be eligible as 
Governor or Ljeutenant-Governor unless he 
shall have attained the age of thirty years, shall 
have been a citizen of the United States five 
years, and shall have been a resident of this 
State for two years next before the election; nor 
shall the person elected to either of these twa 
offices be eligible to the same office more than 
four years in any term of eight years, unless the 
office shall have been cast upon him as Lieuten- 
ant-Governor or president of the Senate. (Const. 
1868.) 

§ 3. Returns of elections—The return of 
every election for officers of the executive de- 
partment shall be sealed up and transmitted to 
the seat of government by the returning officer, 
directed to the Secretary of State. The return 
shall be canvassed and the result declared in 
such manner as may be prescribed by law. Con- 
tested elections shall be determined by a joint 
ballot of both houses of the General Assembly 
in such manner as, shall be prescribed by law. 
(Const. 1868; 1925, c. 88.) 

Editor’s Note.—In the Constitution of 1868, that portion 
of this section after the word “directed” and before “con- 
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tested” read as follows: “to the Speaker cf the House of 
Representatives, who shall open and publish the same in 
the presence of a majority of the members of both houses 

of the General Assembly. ‘The persons having the highest 
number of votes respectively, shall be declared duly elected; 
but if two or more be equal and highest in votes for the 
same office, then one of them shall be chosen by joint-bal- 

lot of both Houses of the General Assembly.”’ The section 
was amended to its present form pursuant to Ch. 88, Pub- 
lic Laws of 1925. For the laws governing the canvassing 

of returns, see §$ 163-93 to 163-106; Ch. 260, Public Laws 
of 1927. 
Where Returns Have Been Acted on.—In a proceeding to 

compel by mandamus a reassembling of a Board of County 
Canvassers and a recount of the votes cast in the county 
for candidates for the House of Representatives, where, 
since the institution of the action, the Board of State Can- 
vassers has acted upon the returns transmitted to them, 
and issued a commission to the person elected on the face of 
the return, judicial action in the premises would be wholly 
unavailing, as the matter has passed beyond the jurisdic 
tion of the court. O’Hara v. Powell, 80 N. C. 104. 

§ 4. Oath of office for Governor—The Gover- 
nor, before entering upon the duties of his office, 

shall, in the presence of the members of both 

branches of the General Assembly, or before any 
justice of the Supreme Court, take an oath or 
affirmation that he will support the Constitution 
and laws of the United States, and of the State 
of North Carolina, and that he will faithfully 
perform the duties appertaining to the office of 
Governor, to which he has been elected. (Const. 
1868.) 

§ 5. Duties of Governor.—The Governor shall 
reside at the seat of government of this State, 

and he shall, from time to time, give the Gen- 

eral Assembly information of the affairs of the 
State, and recommend to their consideration 
such measures as he shall deem expedient. (Const. 
1868.) 

Cited in Watson vy. North Carolina R. Co., 152 N. C. 215, 
OF eS aks O02: 

§ 6. Reprieves, commutations, and pardons.— 
The Governor shall have the power to grant re- 

prieves, commutations and pardons, after con- 
viction, for all offenses (except in cases of im- 
peachment), upon such conditions as he may 
think proper, subject to such regulations as may 
be provided by law relative to the manner of ap- 
plying for pardons. He _ shall biennially com- 
municate to the General Assembly each case of 
reprieve, commutation, or pardon granted, stat- 
ing the name of each convict, the crime for which 
he was convicted, the sentence and its date, the 
date of commutation, pardon, or reprieve, and 
the reasons therefor. (Const. 1868; 1872-73, c. 82.) 

For article on punishment for crime in North Carolina, 
see 17 N. C. Law Rev. 205. 
Editor’s Note.—The word ‘biennially’? was substituted for 

“annually” in this section of the Constitution of 1868, pur- 
suant to Ch. 82, Public Laws of 1872-73. 
Power to Pass Amnesty Act.—The power, granted by this 

section, to exercise clemency after conviction in some par- 
ticular case and in favor of an individual especially charged 

with the offense, is an executive act of a quasi-judicial kind, 
and does not conflict with or exclude the power of the gen- 
eral assembly to pass an amnesty act in abolition or ob- 
livion of the offense. State v. Bowman, 145 N. C. 452, 59 
S. E. 74, 122 Am. St. Rep. 464. 
The governor may grant a pardon upon a condition pre- 

cedent that the prisoner pay costs of trial; and upon con- 
dition subsequent, that he remain of good character, and 

be sober and industrious. In re Williams, 149 N. C. 436, 
Cano.) i5 108) 22071), Ro AD CN. 1S:) 238: 
Pardon Pending Appeal.—The term “conviction,” in this 

section denotes a verdict of guilty rendered by a jury: 
Therefore, when defendant, after verdict and judgment in 
the court below, appealed to the supreme court and, pend- 
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ing such appeal, was pardoned by the Governor, such pardon 
is authorized by this section and is valid. State v. Alexan- 
der, 76 N. C. 231; State v. Mathis, 109 N. C. 815, 13 S. E. 
17. 

: Quoted in State v. Casey, 201 N. C. 620, 161 S. 

a em Yates, 183 N. C. 753, 111 S. E. 337. 
Cited in State v. Mooney, 74 N. C. 98. In re McMahon, 

125 Ny r@: 738, 34°S. 5. 193; Herring v. Pugh, 126 °N. C. 852, 
862, 36 S. E. 287. 

§ 7. Annual reports from officers of executive 
department and of public institutions.——The offi- 

cers of the executive department and of the pub- 

lic institutions of the State shall, at least five 
days previous to each regular session of the 

General Assembly, severally report to the Gov- 
ernor, who shall transmit such reports, with his 

message, to the General Assembly; and the Gov- 
ernor may, at any time, require information in 
writing from the officers in the executive depart- 
ment upon any subject relating to the duties of 
their respective offices, and shall take care that 

the laws be faithfully executed. (Const. 1868.) 

Applied in Arendell v. Worth, 125 N. C. 111, 34 S. E. 232. 
Cited in Nichols v. McKee, 68 N. C. 429, 435; Walker v. 

Bledsoe, 68 N. C. 457, 463. 

§ 8. Commander-in-chief. — The Governor 
shall be Commander-in-chief of the militia of the 
State, except when they shall be called into the 
service of the United States. (Const. 1868.) 
Supremacy of Governor’s Control.—Under this section the 

Governor’s control is supreme, in the absence of legislation, 
“to provide for the organization,’ etc., of the militia, en- 
acted pursuant to Article XII, section 3 of this constitution. 
Winslow v. Morton, 118 N. C. 486, 24 S. E. 417. 

EK. 81 (dis. 

§ 9. Extra sessions of General Assembly.— 
The Governor shall have power on extraordi- 
nary occasions, by and with the advice of the 

Council of State, to convene the General As- 
sembly in extra session by his proclamation, stat- 
ing therein the purpose or purposes for which 
they are thus convened. (Const. 1868.) 

§ 10. Officers whose appointments are not 
otherwise provided for.—The Governor shall 
nominate, and by and with the advice and con- 
sent of a majority of the senators-elect, appoint 

all officers whose offices are established by this 
Constitution and whose appointments are not 
otherwise provided for. (Const. 1868; Convention 
1875.) 

Editor’s Note.—In the Constitution of 1868 this section 
prohibited the general assembly from appointing or elect- 

ing such officers, as herein provided for, but in 1875 this sec- 
tion was amended and this express prohibition removed. For 
a case decided under the former rule, see State v, Stanley, 

66 N. C. 60. 
The words ‘‘whose appointments are not otherwise pro- 

vided for,’ mean provided for by the Constitution. State v. 
Stanley, 66 N. C. 60. 
The correct reading of this section is ‘‘not otherwise pro- 

vided for by law.” Nichols v. McKee, 68 N. C. 429, 435. 
Filling Vacancy and Appointing for Regular Term.—The 

Governor never nominates to the Senate to fill vacancies. 
He does that alone, in all cases. But where officers have to 
be appointed to fill a regular term, then he nominates to 
the Senate, unless it be an’ officer who is elected by the 
people, and then he never nominates to the Senate, but fills 
the vacancy or term by his own appointment (unless there 
is an officer holding over), until the people can elect. Battle 
v. McIver, 68 N. C. 467 470. 
The general appointing power is given to the Governor 

with the concurrence of the Senate; the power to fill vacan- 
cies, not otherwise provided for, is given to the Governor 
alone and that, whether the Legislature is in session or not, 
and without calling the Senate. Nichols v. McKee, 68 N. 
C. 429. 
Appointment Limited to Constitutional Affairs._-The in- 
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herent right of the Governor to appoint is now restricted 

to constitutional offices and where the Constitution itself 

so provides; and all offices created by statute, including di- 

rectorates in State institutions—in this case, the State Hos- 

pital at Raleigh—the power of appointment, either original 

or to fill vacancies, is subject to legislative provision as ex- 

pressed in this section. Salisbury v. Croom, 167 N. .& 223, 

83) \S. 7 77 304. 

Legislature Cannot Appoint Officers.—The Legislature can 

not authorize the presiding officers of its two branches to 

appoint proxies and directors in behalf of the State in cor- 

porations in which the State had an interest: nor can the 

Legislature itself make such appointments, for the reason 

that it would be an usurpation of executive power. Hower- 

ton v. Tate, 68 N. C. 546. 
Same—When Legislature Assumes Appointment. — The 

Legislature having assumed to take the appointment of Di- 

rectors for the State of the Western North Carolina Rail- 

road from the Governor, it thereby dispensed with the ne- 

cessity of his sending nominations to those officers to the Sen- 

ate and left the Governor to pursue the law as far as he 

could. Howerton v. Tate, 68 N. C. 546. See also Osborne 

v. Canton, 219 N. C. 139, 13 S. E. (2d) 265. 

Creation of New Office.—Where the General Assembly 

established a Court and, provided that the General Assembly 

should “elect a person to fill the vacancy in said office, 

which shall be caused by the ratification of this Act,” the 

act was ratified, but the election of plaintiff to fill the of- 

fice of Judge was not held until four days later, and the 

Governor refused the application of the plaintiff for a com- 

mission as Judge and appointed the defendant to the of- 

fice between the time of the ratification of the Act and the 

election of the plaintiff to fill the office no such vacancy 

existed as is contemplated in this section. Ewart v. Jones, 

116 Ne Ce 570, «21 8.) E.. 787. 

Transfer of Duties of Office.—While the General Assem- 

bly has the power to abolish an office created by legislative 

authority, it cannot by mere transfer tu others of the du- 

ties, connected with an institution, necessary and useful 

to the public, to be exercised by them, oust the incumbent 

from an office belonging to him under a contract with the 

State. State Prison v. Day, 124 N. C. 362, 32 S. E. 748. 

Trustee’s of University, Etc.—The trustees of the Uni- 

versity, the Directors of the Penitentiary and of the Lunatic 

Asylum are public officers. Walker v. Bledsoe, 68 ING, (Oa chYs 

Directors of Institution for Deaf, Dumb and Blind.—The 

Directors of the Institution for the Deaf and Dumb and the 

Blind are officers made so by the Constitution and so called. 

Nichols v. McKee, 68 N. C. 429. 

Superintendent of State Prison.—The place of superin- 

tendent of the State Prison, with its attendant duties, is a 

public office, not created by the Constitution but by a stat- 

ute. State Prison v. Day, 124 N. C. 362, 32 S. E. 748. 

Members of Board of Agriculture—Members of the board 
of agriculture are not constitutional officers, but being of 

legislative creation, are within the power of legislative ap- 

pointment, and are not exclusively, nor of necessity, within 
the power of executive appointment. Cunningham v. 
Sprinkle, 124 N. C. 638, 33 S. E. 138. 
Cited in State v. Baskerville, 141 N. C. 811, 55 S. E. 742. 

Concurring opinion of Rodman in University Railroad Co. 

v. Holder, 63 N. C. 421; Kendall v. Stafford, 178 N. C. 461, 

101 S. E. 15. Dissenting opinion of C. J. Faircloth in Cald- 

well v. Wilson, 121 N. C. 425, 474, 28 S. E. 554; Rodwell v. 

Rowland, 137 N. C. 617, 626,50 S. E. 319. 

§ 11. Duties of the Lieutenant-Governor. — 

The Lieutenant-Governor shall be president of 

the Senate, but shall have no vote unless the 

Senate be equally divided. He shall, whilst act- 

ing as president of the Senate receive for his 

services the same pay which shall, for the same 
period, be allowed to the speaker of the House 

of Representatives; and he shall receive no other 

compensation except when he is acting as Gov- 
ernor. (Const. 1868.) 

Proposed Amendment.—Session Laws 1943, c. 497, pro- 

posed that this section be amendea to read as follo-vs: 

“The Lieutenant Governor shall be President of the Sen- 

ate, but shall have no vote. unless the Senate be equally 
divided. He shall receive such compensation as shall be 

fixed by the General Assembly.” 

§ 12. In case of impeachment of Governor, or 
vacancy caused by death or resignation.—In 

NORTH CAROLINA Art. ITI, § 14 

case of the impeachment of the Governor, his 
failure to qualify, his absence from the State, 
his inability to discharge the duties of his office, 
or, in case the office of Governor shall in any- 
wise become vacant, the powers, duties and 
emoluments of the office shall devolve upon the 
Lieutenant-Governor until the disabilities shall 
cease or a new Governor shall be elected and 
qualified. In every case in which the Lieuten- 
ant-Governor shall be unable to preside over 
the Senate, the senators shall elect one of their 
own number president of their body; and the 
powers, duties and emoluments of the office of 
Governor shall devolve upon him whenever the 
Lieutenant-Governor shall, for any reason, be 
prevented from discharging the duties of such 
office as above provided, and he shall continue 
as acting Governor until the disabilities be re- 
moved, or a new Governor or Lieutenant-Gov- 
ernor shall be elected and qualified. Whenever, 
during the recess of the General Assembly, it 
shall become necessary for the president of the 
Senate to administer the government, the Sec- 
retary of State shall convene the Senate, that 
they may elect such president. (Const. 1868.) 

§ 18. Duties of other executive officers—The 
respective duties of the Secretary of State, Au- 
ditor, Treasurer, Superintendent of Public In- 

struction, and Attorney-General shall be  pre- 

scribed by law. If the office of any of said offi- 
cers shall be vacated by death, resignation, or 
otherwise, it shall be the duty of the Governor 
to appoint another until the disability be re- 
moved or his successor be elected and qualified. 
Every such vacancy shall be filled by election at 
the first general election that occurs more than 

thirty days after the vacancy has taken place, 
and the person chosen shall hold the office for 
the remainder of the unexpired term fixed in 

the first section of this article. (Const. 1868; 1872- 
(oeec ms 4 8) 

Cross Reference.—See Editor’s note to art. III, § 1. 

Proposed Amendment.—Session Laws 1943, c. 57, s. 2, 
proposed that this section be amended to read as follows: 
“The respective duties of the Secretary of State, Auditor, 

Treasurer, Superintendent of Public Instruction, Attorney 
General, Commissioner of Agriculture, Commissioner of La- 
bor, and Commissioner of Insurance shall be prescribed by 
law. If the office of any of said officers shall be vacated by 
death, resignation, or otherwise, it shali be the duty of the 
Governor to appoint another until the disability be removed 

or his successor be elected and qualified. Every such va- 
cancy shall be filled by election at the first general election 
that occurs more than thirty days after the vacancy has 

taken place, and the person chosen shall hold the office for 
the remainder of the unexpired term fixed in the first sec- 
tion of this article.” 

Cited in People v. Watson, 72 N. C. 155, 163; State v. f 

lock, 80 N. C. 132 135. 
ate v. Bul 

§ 14. Council of State— The Secretary of 
State, Auditor, Treasurer, and Superintendent 
of Public Instruction shall constitute, ex officio 

the Council of State, who shall advise the Govy- 
ernor in the execution of his office, and three of 

whom shall constitute a quorum; their advice 
and proceedings in this capacity shall be entered 

in a journal, to be kept for this purpose exclu- 
sively, and signed by the members present, from 
any part of which any member may enter his 
dissent: and such journal shall be placed before 
the General Assembly when called for by either 
house. The Attorney-General shall be, ex offi- 
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cio, the legal adviser of the executive depart- 

ment. (Const. 1868; 1872-73, c. 84.) 

Proposed Amendment.—Session Laws 1943, c. O75) Sos, DEO 

posed that this section be amended to read as follows: 

“The Secretary of State, Auditor, _ Treasurer, Superin- 

tendent of Public Instruction, Commissioner of Agricul- 

ture, Commissioner of Labor, and Con missioner of Insur- 

anee shall constitute, ex officio, the Council of State, who 

shall advise the Governor in the execution of his office, and 

three of whom shall constitute a quorum; their advice and 

proceedings in this capacity shall be entered in a journal, 

to be kept for this purpose, exclusively, and signed by the 

members present, from any part of which any member 

may enter his dissent; and such journal shall be placed 

before the General Assembly when called for by either house. 

The Attorney General shall be, ex officio, the legal adviser 

xecutive department. 

i eR tcrenci Get Editor’s note to Art. III, § 1. 

§ 15. Compensation for executive officers.— 

The officers mentioned in this article shall, at 

stated periods, receive for their services a com- 

pensation to be established by law, which shall 

neither be increased nor diminished during 

the time for which they shall have been 

elected, and the said officers shall receive no 

other emolument or allowance whatever. (Const. 

1868.) 
f 

The legislature may designate the compensation of these 

officials prior to the beginning of their terms and it should 

follow that the compensation may be declared a certain 

amount less the income tax on that amount. See § 

105-141. See 11 N. C. Law Rev., 256. 

§ 16. Seal of State.—There shall be a seal 

of the State, which shall be kept by the Gover- 

nor, and used by him, as occasion may require 

and shall be called “The Great Seal of the State 

of North Carolina.” All grants and commuis- 

sions shall be issued in the name and by the 

authority of the State of North Carolina, sealed 

with “The Great Seal of the State,” signed by 

the Governor, and countersigned by the Secre- 

tary of State. (Const. 1868.) 

Countersign Defined.—The verb “countersign”’ means “to 

sign on the opposite side” or in addition to the signature of 

another, and the noun means “the signature of a secretary 

or other officer to a writing, or writings, added to that by 

the principal or superior to attest its authenticity.” Rich- 

ards v. Ritter Lumber Co., 158 N. C. 54, 73 S. E. 485. 

Countersignature Need Not Be in Any Particular Place.— 

Within the intent and meaning of this section it is not re- 

quired that the Secretary of State ‘‘countersign”’ grants of 

lands and commissions in any particular place or position 

thereon, and when a grant to the land in controversy is put 

in evidence by one of the parties and in all respects appears 

to be regular and authentic upon its face, it will not be 

held to be defective because the countersignature of the 

Secretary of State appears on the opposite side of the sheet 

from the signature of the Governor. _Richards v. Ritter 

Lumber Co., 158 N. C. 54, 73 S. E. 485. 

§ 17. Department of Agriculture, Immigra- 

tion, and Statistics ——The General Assembly 

shall establish a Department of Agriculture, 

Immigration, and Statistics, under such regula- 

tions as may best promote the agricultural in- 

terests of the State, and shall enact laws for the 

adequate protection and encouragement of 

sheep husbandry. (Const. 1868; Convention 1875.) 

Editor’s Note.—Sec. 17 in the Constitution of 1868 was as 

follows: ‘‘There shall be establishea in the office of Sec- 

retary of State, a Bureau of Statistics, Agriculture and Im- 

migration, under such regulations as the General Assem- 

bly may provide.” The section was changed to its present 

form in the Convention of 1875. ; i 

Section Mandatory.—This section is not 

but is mandatory upon the Legislature. 

Sprinkle, 124 N. C. 638, 33 S. E. 138. 
Act Enlarging Board of Agriculture.—An act which en- 

larges the number of the board of agriculture, naming the 

additional members, is not in conflict with this section. Cun- 

ningham vy. Sprinkle, 124 Ne C638, 3ov nn en, Los 

self-executing, 
Cunningham v. 

NORTH CAROLINA Art. IV,§1 

Cited in Nantahala Power, etc., Co. v. Clay County, 213 
N. G. 698,) 197 S. E. 603. 

§ 18. Department of Justice. — The General As- 
sembly is authorized and empowered to create a 
Department of Justice under the supervision and 
direction of the Attorney General, and to enact 
suitable laws defining the authority of the Attor- 
ney General and other officers and agencies con- 
cerning the prosecution of crime and the adminis- 
tration of the criminal laws of the State. (1937, 
c. 447.) 

Editor’s Note.—The amendment adding this section was 
proposed by Public Laws 1937, c. 447, and ratified at the 
next general election. See also, 17 N. C. Law Rev., 375. 

ARTICLE IV 

Judicial Department 

§ 1. Abolishes the distinctions between actions 
at law and suits in equity, and feigned issues.— 
The distinctions between actions at law and 
suits in equity, and the forms of all such actions 
and suits, shall be abolished; and there shal! be 
in this State but one form of action for the en- 

forcement or protection of private rights or the 
redress of private wrongs, which shall be de- 
nominated a civil action; and every action pros- 
ecuted by the people of the State as a party, 
against a person charged with a public offence 
for the punishment of the same, shall be termed 

a criminal action. Feigned issues shall also be 
abolished, and the facts at issue tried by order 
of court before a jury. (Const. 1868.) 

Effect of Section.—This section abolished the distinction 
between actions at law and suits in equity, leaving such 
rights and remedies to be enforced in the one court, which 
theretofore had administered simply legal rights. 

Gays 15 SINE Ce 383 939) 4152 20'S. (He 1732 

Reynolds, 208 N. C. 578, 182 S. E. 341. 

Under this section and Art. IV, § 20 the Superior Courts 
became the successors of the Courts of Equity, having 
their jurisdiction and exercising their equitabl2 powers un- 
less restrained by statute. In re Smith, 200 N. C. 272, 274, 
156 S. E. 494. 

Legal and equitable rights and remedies are now deter- 
mined in one and the same action. Woodall v. North Car- 
olina Joint Stock Land Bank, 201 N. C. 428, 160 S. E. 473. 
Feigned Issues. — Under the provisions of this section 

feigned issues are abolished. Hyatt v. McCoy, 194 N. 
325,138: S. Ba 405% 

Distinction between Principles Not Abolished.—Equity is 
now administered in the same courts as matters of law, 
but the distinction between equitable and legal principles 
have not been abolished. Waters v. Garris, 188 N. C. 305, 

124 S. E. 334; Page Trust Co. v. Godwin, 190 N. C. 512, 130 
S29 5.1 3233 "Birst v. Merritt, 190 N. ‘C. 397, 130 S. FE. 40. 
This section abolishing the distinctions between actions 

at law and suits in equity, does not imply that the dis- 
tinctions as between law and equity, are abolished. Prin- 
ciples of law, principles and doctrines of equity, remain 
the same they have ever been; «he change wrought is in 
the method of administering them and, in some degree, the 
extent of the application of them. The abolition does 
not destroy equitable rights and remedies, nor does it 
merge legal and equitable rights. Scales v. Wachovia 

Banik eters Co, 1990 Ne Ce y/2, 775, 143° 5S: EB. 868. 
Equitable Rights Enferced by Civil Action. Since the 

passage of this section the enforcement of an equitabie right, 
as that of subrogation, can only be maintained by a civil ac- 
tion. Calvert v. Peebles, 82 N. C. 334, 338. 

Rights of Prior Lienor Not Affected.—This section dves 
not affect the rights of a prior lienor by a registered chartel 
mortgage in favor of a judgment creditor who has sold the 
personal property by execution under a judgment subsequent 
to the mortgage lien, or give the creditor a right to levy his 
execution instead of pursuing the equitable remedy. Row- 
land Hardware, etc., Co. v. Lewis, 173 N. C. 290, 92 S. E 13. 
“Criminal Action’? and “Indictment” Synonymous. — The 

term “Criminal action’’ and ‘Indictment’? as used in the 

Constitution, and in the Code are synonymous: Therefore, 
it would be equally regular to entitle a case upon the records 
of the Court, either as “the People v. A. B.—Criminal ac- 

Peebles v. 

See Reynolds v. 
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‘tion,’ or the “State v. A. B.—Indictment.” State v. Simons, 
68 NiwGe 378: 

Defendant’s Right to Know Nature of Demand.—The ne- 

‘cessity for drawing pleadings in civil actions according to a 
‘prescribed or established precedent, ceased when the form 
f suits was abolished by this section. But one who is 
brought into Court to answer a demand for damages or for 
specific property, has the same fundamental right to know 
ithe nature of the demand sufficiently well to enable him, 
with the aid of competent counsel, to prepare his defense, 
that he has to be informed of the accusation for which he 
has to answer criminally. Conley v. Richmond, etc., Ry. 

Co., 1090N.. C2692. 693-2 14Se Bn GOs: 
| Asking for Ancilliary Remedy.—There being but one form 

of action in civil cases, the fact that a plaintiff asks for one 
of the many remedies ancillary thereto, to which he is not 

entitled, does not affect the action itself, which will go on if 
he is entitled to any other of the remedies. Hargrove v. Har- 
ris, 116 NZ Coy418s BIE S. 5 .9.916: 
, Pleadings Amended by Court.—Where a good cause of ac- 
tion is stated for equitable relief, but defective in form, the 
court may require the pleadings to be made definite and 
certain by amendment, the distinction between suits in 
equity and actions at law as to jurisdiction matters being 
abolished by this section. Green v. Harshaw, 187 N. C. 213, 
121 S. E. 456. 

Justices of the Peace.—This section does not give to courts 
of justices of the peace jurisdiction over the equity of cor- 
recting an account and settlement stated and had between 
the parties, so as to surcharge or falsify it for fraud or 
specified error, nor will the Superior Court acquire juris- 
diction on appeal. Morganton v. Miller, 181 N. C. 364, 107 
S. E. 209. But see the dissenting opinion of J. Clark. 
Enforcement of Contracts.—The remedy for the enforce- 
ent of all kinds of contracts is now a civil action. Boles 
eeCaudiesuida: IN, C.°°528, 533; 45° Ss ibn 835: 
This section providing that legal and equitable remedies 

be administered in the same court, does not abolish the 
recognized distinction in the principles applicable to each; 
and an action to force the provisions of a contract, being one 
at law, the equity that time is not the essence of the con- 
tract has no application. Makuen v. Elder, 170 N. C. 510, 87 
Sy eed: 

Action for Seduction.—To give this constitutional provi- 
sion its common sense construction, it would see that the 
“feigned issue” in actions for seduction, of a loss of serv- 
ices and for damages based thereon, was abolished, and the 
action should and does rest on the true issue of damages 
for the wrong done. Hood v. Sudderth, 111 N. C. 215, 219, 
162 eyo. 
This fictitious relation denied to a woman the right to 

maintain an action under the common law for her seduc- 
tion. In some of the States the right has been conferred 
by statute; with us it has been recognized by judicial 
decision on the theory that feigned issues are abolished 
and that the woman is the real party in interest. Hy- 
ALer Vemiccoyen, 194. N.C; 25,, 27; 138 SB 405: 
Action for Money Had and Received.—Under this section 

an exception to a complaint that by its form it is for money 
had and received, and that the action cannot be maintained 

unless the money has been actually received, is untenable. 

Staton v. Webb, 137 N. C. 35, 36, 49 S. EB. 55. 
Action for Claim and Delivery.—There is no such thing as 

an action for claim and delivery. Under this section there is 
but one form of action in civil cases. Hargrove v. Harris, 
116 N. C. 418, 419, 21 S. E. 916. 

Mandamus.—There is now in this state, but one form of 
action, and the writ of mandamus is but a process of the 
court in that action. Belmont v. Reilly, 71 N. C. 260, 262. 
Applied in Wolfe v. Galloway, 211 N. C. 361, 190 S: EK. 213. 

Cited in Mitchell v. Henderson, 63 N. C. 643; Harkey v. 
Houston, 65 N. C. 137, 139; Abrams v. Cureton, 74 N. C. 523; 
Jones v. Mial, 79 N. C. 164, 167; dissenting opinion of Justice 

Walker in Turner v. McKee, 137 N. C. 251, 259, 49 S. E. 330; 
Henrietta Mills v. Rutherford County, 32 F. (2d) 570. 

§ 2. Division of judicial powers.—The judicial 
power of the State shall be vested in a court for 
the trial of impeachments, a Supreme Court, 

Superior Courts, courts of justices of the peace, 
and such other courts inferior to the Supreme 
Sourt as may be established by law. (Const; 1868; 
Convention 1875.) 
Editor’s Note.—Sec. 4 of the Constitution of 1868 was as 

ollows: “The judicial power of the State shall be vested 

n a court for the trial of impeachment, a Supreme Court, 
Superior Court, Court of Justices of the Peace, and special 
Sourts.”? This was amended to become Sec, 2 of the pres- 
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ent Constitution by the Convention of 1875. Sections 2 and 
3 of the Constitution of 1868, providing for a commission to 
report to the General Assembly rules of practice and pro- 

cedure and a code of North Carolina law, were omitted by 

the Convention of 1875. 
Judicial Power Vested in These Courts.—By this section 

the judicial power of the State is vested in a court for the 
trial of impeachments, a Supreme Court, Superior Court 
and special courts; the jurisdiction of special courts is de- 
fined by section 19 of this Article. State v. Pender, 66 N. 
So rola 

General county courts must be ranked among the “other 
courts” alluded to in this section and Art. 4, § 30. Meador 
v. Thomas, 205 N. C. 142,°146, 170 S. FE. 110. 
The office of justice of the peace is provided for and 

vouchsafed in this section of the Constitution. Ex parte 

Steele, 220 N. C. 685, 18 S. BE. (2d) 132. 
The Industrial Commission is primarily an administrative 

agency of the State in the administration of the Compensa- 
tion Act and its judicial powers are but incidental thereto, 
and the administration of the powers conferred by the statute 
is not in contravention of this section and Art. IV, § 12, of 

the Constitution. Heavner v. Lincolnton, 202 N. C. 400, 
162 S. EH. 909. 
Assembly May Abolish Courts Created by It.—The gen- 

eral assembly has the power to create county, municipal, 

and recorders’ courts, and a fortiori has the power to 
abolish or suspend a court created by it, even during the 
term of office of the judge of such court. Efird v. Board 

of Com’rs,, 219 N. C. 96, 12°>S. Be Gd) 8389: 
Assembly Cannot Abolish Superior Courts or Courts of the 

Justices of Peace.—The Superior Courts and Courts of Justices 
of the Peace were created by the Constitution, and the Gen- 
eral Assembly cannot abolish them. Rhyne v. Lipscombe, 122 
No gC. 6505 295S sb an57. 
Legislature Can Establish Criminal Courts.—Under this 

section, the Legislature can establish criminal courts. State 

v. Weddington, 103 N. C. 364, 9 S. E. 577. 
An act of the General Assembly establishing a criminal 

court for a certain county, is constitutional. State v. Gales, 
HE BN ALO PARR: 
Power to Determine Validity of Statute.—The courts of 

this state have the power and in a proper case it is their 
duty, in the exercise of the judicial power vested in them 
by the Constitution of this state to decide whether or not 
a statute is valid. State v. Brockwell, 209 N. C. 209, 211, 183 
Sip Leo. 

Cited in State v. Davis, 69 N. C. 495; State v. Spurtin, 80 
N. C. 362; Ewart v. Jones, 116 N. C. 570, 21 S. E. 787; Mc- 
Donald v. Morrow, 119 N. C. 666, 670, 26 S. E. 132; dissent- 
ing opinion of C. J. Faircloth in Caldwell v. Wilson, 121 
N. C. 425, 476, 28 S. E. 554; Mott v. Commissioners, 126 N. 
C. 866, 869, 36 S. E. 330; State v. Baskerville, 141 N. C. 811, 
813, 53 S.. E. 742; Belk’s Dept. Store v. Guilford County, 
22g, UCAS 441," 23 Sebamed) Sore 

§ 8. Trial court of impeachment.—The court 
for the trial of impeachments shall be the Sen- 
ate. A majority of the members shall be neces- 
sary to a quorum, and the judgment shall not 
extend beyond removal from and _ disqualifica- 
tion to hold office in this State; but the party 
shall be liable to indictment and punishment 
according to law. (Const. 1868.) 

Cited in State v. Hamme, 180 N. C. 684, 104 S. E. 174. 
Dissenting opinion of C. J. Faircloth in Caldwell v. Wilson, 
121 Ne Cs 4255°476, 28S: ES S54: 

§ 4, Impeachment.—The House of Represen- 
tatives solely shail have the power of impeaching. 
No person shall be convicted without the con- 
currence of two-thirds of the senators present. 

When the Governor is impeached, the Chief Jus- 
tice shall preside. (Const. 1868.) 

Cited in Jones v. Standard Oil Co., 202 N. C. 328, 162 S. 
E. 741. Dissenting opinion of C. J. Faircloth in Caldwell 
v. Wilson, 121 N. C. 425, 476, 28 S. E. 545; dissenting opin- 
ion of J. Clark in Mott v. Commissioners, 126 N. C. 866, 
8/78;5 3685.8.) 300: 

§ 5. Treason against the State.—Treason 
against the State shall consist only in levying 
war against it, or adhering to its enemies, giving 
them aid and comfort. No person shall be con- 
victed of treason unless on the testimony of two 
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witnesses to the same overt act, or on confession 

in open court. No conviction of treason or at- 
tainder shall work corruption of blood or for- 
feiture. (Const. 1868.) 

§ 6. Supreme Court.—The Supreme Court shall 
consist of a Chief Justice and four Associate Jus- 
tices. The General Assembly may increase the 
number of Associate Justices to not more than six 
when the work of the Court so requires. The 
Court shall have power to sit in divisions, when 
in its judgment this is necessary- for the proper 
dispatch of business, and to make rules for the 
distribution of business between the divisions and 
for the hearing of cases by the full Court. No 
decision of any division shall become the judgment 
of the Court unless concurred in by a majority of 
all the Justices; and no case involving a construc- 
tion of the Constitution of the State or of the United 

States shall be decided except by the Court en 
banc. All sessions of the Court ‘shall be held in the 
city of Raleigh. This amendment made to the 
Constitution of North Carolina shall not have the 
effect to vacate any office ur term of office now ex- 
isting unde: the Constitution of the State, and 

filled or held by virtue of any election or appoint- 
ment under the said Constitution, and the laws of 

the State made in pursuance thereof. (Const. 1868; 
Convention 1875; 1887, c. 212; 1935, c. 444.) 

Editor’s Note.—This section as it appeared in the Constitu- 
tion of 1868 [Section 8] read as follows: ‘The Supreme Court 
shall consist of a Chief Justice and four Associate Justices.” 
The number of Associate Justices was changed to two by the 
Convention of 1875, and again to four pursuant to Chapter 
212 of the Public Laws of 1887: This section was adopted 
in its present form pursuant to Chapter 444 of the Public 

Laws of 1935. 

§ 7. Terms of the Supreme Court.—The terms 
of the Supreme Court shall be held in the city 
of Raleigh, as now, until otherwise provided by 
the General Assembly. (Const. 1868; Convention 
1875.) ; 

Editor’s Note.—Sec. 9 in the Constitution of 1868 was as 
follows: “There shall be two terms of the Supreme Court 
held at the seat of government of the State in each year, 
commencing on the first Monday in January, and the first 
Monday in June, and continuing as long as the public in- 
terests may require.” This section was changed to the pres- 
ent Sec. 7 by the Convention of 1875. Subsequently the Gen- 

eral Assembly changed the time of holding the two terms 
to the first Monday in February and the last Monday in 
August. Ch. 178, Public Laws of 1881; Ch. 49, Public Laws 
of 1887; Ch. 660, Public Laws of 1901; Revisal, 1905, s. 1535. 

Cited in dissenting opinion of J. Walker in State v. Marsh, 
134 N. C. 184, 197, 47 S. E. 6. 

§ 8. Jurisdiction of Supreme Court.——The Su- 
preme Court shall have jurisdiction to review, 

upon appeal, any decision of the courts below, 
upon any matter of law or legal inference. And 
the jurisdiction of said court over “issues of 
fact” and “questions of fact” shall be the same 
exercised by it before the adoption of the Con- 
stitution of one thousand eight hundred and 
sixty-eight, and the court shall have the power 
to issue any remedial writs necessary to give it 
a general supervision and control over the pro- 

ceedings of the inferior courts. (Const. 1868; Con- 
vention 1875.) 
Cross Reference.—For a thorough treatment of the appel- 

late jurisdiction of the supreme court, see sections 1-277 
and 7-10 and annotations thereunder. 
Editcr’s Note.—Sec. 10 of the Constitution of 1868, changed 

to Sec. 8 of the present Constitution by the Convention of 

1875, read as follows: ‘“‘The Supreme Court shall have ju- 
tisdiction to review, upon appeal, any decision of the Courts 

” 
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below, upon any matter of law or legal inference; but no 
issue of fact shall be tried before this Court; and the Court 

shall have power to issue any remedial writs necessary to 
give it a general supervision and control of the inferior 
court.” 
What Reviewable.—On appeal to the Supreme Court, only 

error as to the law or legal inferences are reviewable upon 
the record in the case. Merchants Nat. Bank v. Howard, 

188 N. C. 543, 125 S. E. 126. See also, Barnes v. Teer, 218 
N. C. 122, 10 S. E. (2d) 614 (petition to rehear granted, 219 
N. C. 823, 15 S. E. (2d) 379); McKay v. Bullard, 219 N. C. 
589, 14 S. E. (2d) 657. 

The Supreme Court on appeal in a criminal action can 
review only. matters of law or legal inference. State v. 
Brewer, 202 N. C. 187, 152 S. E. 363. See State v. Anderson, 
208 N. C. 771, 182 S. E. 643. 

The competency, admissibility and sufficiency of the evi- 
dence in a criminal action is for the court, the weight, 
effect and credibility is for the jury, and on appeal the Su- 
preme Court can review only matters of law or legal infer- 
ence. State v. Harrell, 203 N. C. 210, 165 S. E. 551; Deb- 
nam vy. Rouse, 201 N. C. 459, 160 S. E. 471; Carter v. Mul- 
linax, 201 N. C. 783, 161 S. E. 486; State v. Casey, 201 N. 
C. 185, 159 S. E. 337; Woody Brothers Bakery v. Greens- 
boro Life Ins, Co., 201 N. ©. 816, 161 S.-H. 554; State v. 
Whiteside, 204 N. C. 710, 169 S. E. 711. 
This section empowers the Supreme Court to review on 

appeal any decision of the courts below, upon any matter 
of law or legal inference; and this is to be presented in ac- 
cordance with the mandatory rules of the Supreme Court. 
State v. Bittings, 206 N. C. 798, 801, 175 S. E. 299. See 
State v. Jackson, 211 N. C.. 202,189 S. &. 510. 

Theory of Trial in Lower Court Is Adhered to.—The prin- 
ciple that an appeal will be determined in accordance with 
the theory of trial in the lower court, is enforced by this 
court because of its limited jurisdiction as an appellate 
court under this section. Apostle v. Acacia Mut. Life Ins. 
Co., 208 N. C. 95, 179 S. E. 444. See Ammons v. Fisher, 208 
ING C712) ABZRSe 6479) 

“Issues of Fact’? Defined.—Issues of fact has been defined 
by the Court to mean “such matters of fact as are put in 
issue by the pleadings, and a decision of which would be 
final and conclude the parties upon the matters in contro- 
versy in the issue.’”? Battle v. Mayo, 102 N. C. 413, 435, 9 

S. E. 384. 

Teview of Issues of Fact.—The jurisdiction of the supreme 

court over issues of fact, under this section, will be assumed 
upon two conditions: 1. If the matter be of such an equitable 
nature as a court of equity under the former system took 

exclusive cognizance of. 2. If the proofs are written and 
documentary and in all respects the same as they were when 
the judge of the court below passed upon them. Worthy v. 
Shields, 99 N.C. 192. See Keener v. Finger, 70 N. C. 35. 
This prohibition of trials of “issues of fact’? by the Su- 

preme Courts extends to issues of fact as heretofore under- 
stood, and does not hinder that tribunal from trying such 
questions of fact as may be involved in a consideration of the 
propriety of continuing or vacating an order for a provisional 
injunction. MHeilig v. Stokes, 63 N. C. 612. 
The Supreme Court cannot consider a paper which, unre- 

lated to the trial, purports upon its face to have raised an 
issue of facts after the adjournment as to the recitals set 
forth in the commission given the presiding judge. State v. 
Graham, 194 N. C. 459, 465, 140 S. E. 26. 

Habeas Corpus.—No appeal to the Supreme Court lies 
upon the refusal of the judge, having jurisdiction, to re- 
lease the petitioner in habeas corpus proceedings, except 
in cases concerning the care and custody of children, the 
remedy being by application for the writ of certiorari which 
lies in the discretion of the appellate court. State v. Hooker, 
183) No Co 7632-1 Se by. 308s) tate: vz, Yates, 183) IN: C., 753, 
Ti Ss 2 33/5 Ln, re» Blake,.184 N.C. 278; 114 S. EB. 204. 

A decree in habeas corpus proceedings to determine the 
custody of a child as between its divorced parents is not 
appealable, the sole remedy being by certiorari to invoke 
the constitutional power of the Supreme Court to supervise 
and control proceedings of inferior courts. In re Ogden, 211 
N. C. 100, 189 S. E. 119. 

Writ of Certiorari.—Where an application for writ of cer- 
tiorari in the nature of a writ of error is made for the pur- 
pose of bringing up an appeal when the right of appeal is 
lost in the trial court by failure to file statement of case 
on appeal within the time allowcd, applicant must negative 
laches and show merit. State v. Moore, 210 N. C. 686, 188 
Ss. E. 421. 
Caveat to Will.—Under the provisions of this section 

the Supreme Court on appeal from an issue of devisavit 
vel non, involved in the trial of a caveat to a will, is 
confined to a consideration of assignments of error in 
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matters of law and legal inference. In re Will of Brown, 
194 N. C. 583, 140 S. E. 192. 
Reduction of verdict by the trial court involves a mat- 

ter of law reviewable by the Superior Court. Hyatt v. 
McCoy, 194 N. C. 760, 140 S. E. 807. 
Doplled in Hardy v. Heath, 188 N. C. 271, 277, 124 S. E. 

564; “ing v. Taylor, 188 N. C. 450, 124 S. E. 751; Caldwell 
v. Caldwell, 189 N. C. 805, 128 §. E. 329; Newton v. State 
Highway Commission, 194 N. C. 303, 139 S. E. 613; State v. 
Leonard, 195 N. C. 242, 141 S. E. 736; Gross v. Williams, 196 
N. C. 213, 145 S. E. 169; Lacy v. State, 195 N. C. 284, 141 S. 
E. 886; State v. Lawrence, 199 N. C. 481, 154 S. E. 7415 
Mehaffey v. Provident Life, etc., Ins. Co., 205 N. C. 701, 
172 S. E. 331; Misskelley v. Home Life Ins. Co., 205 N. C. 
496, 171 S. E. 862; Lightner v. Raleigh, 206 N. C. 496, 174 
S. E. 272; Alston v. Southern Ry. Co., 207 N. C. 114, 176 
Dy please 

Cited in Bledsoe v. Nixon, 69 N. C. 82, 85; State v. Swep- 
son, 82 N. C. 541; State v. Garrell, 82 N. C. 581, 583; Mc- 
Donald v. Morrow, 119 N. C. 666, 670, 26 S. E. 132; dissent- 
ing opinion of J. Clark in Wilson v. Jordan, 124 N. C. 683, 
705, 33 S. E. 139; Seaboard Air Lnie Railway Co v. Bruns- 
wick County, 198 N. C. 549, 152 S. E. 627; Tallassee Power 
Con yzebeaccek, 197° N.C, 735, 736, 150 S. 75103 State Vv. 
Freeman, 197 N. C. 376, 148 S. E. 450; McGuinn v. High 

Point, 219 N. C. 56, 13 S. E. (2d) 48; Warren v. Pilot Life 
Tash Gomeeise Nee s05, 9° S.oB,. (2d)* 479; 

§ 9. Claims against the State—The Supreme 
Court shall have original jurisdiction to hear 
claims against the State, but its decisions shall 

pe merely recommendatory; no process in the 

nature of execution shall issue thereon; they 
shall be reported to the next session of the Gen- 
eral Assembly for its action. (Const. 1868.) 

See notes under § 7-8. : 
Purpose of Section.—The original jurisdiction conferred 

upon the supreme court by this section, is for the benefit 
only of such plaintiffs, and to be used only in such cases, 
as cannot otherwise obtain a footing in court by reason of 
the State’s being a party. Bain v. State, 86 N. C. 49. 

It was intended by the provision of this section that per- 
sons who asserted that they held legal claims aganist the 
sovereign State, should here find a tribunal before which they 
might have, in proper cases, the legality of their claims 
adjudicated—a tribunal before which the sovereign State 
would, for a certain purpose, abdicate the privilege of ex- 
emption from liability to be sued and appear as any other 

litigant, to the end that its liability to the petitioner might 
be determined by the law. Cowles v. State, 115 N. C. 173, 
174, 179, 20 S. E. 384. 

Only Way State Can Be Sued.—The State cannot be sued, 
except as provided in this section. Burton v. Furman, 115 
N. C. 166, 171, 20 S. E. 443; Carpenter v. Atlantic, etc., R. 
Co. 184 N.C. 400, 114 S. EB. 693. 

Neither the State nor its subordinate agencies of govern- 
ment may be subject to suits or actions against it or them 
in its own courts or the courts of other states unless it has 
expressly consented to such suit. Dredging Company v. 
State, 191 Ne (C. 243, 131 S. FE. 665. 

The jurisdiction of the Supreme Court to hear claims 
against the State is confined to the powers given by this 
section and is not enlarged by the rules of procedure pre 
scribed by statute, and where the complaint presents only 
an issue of fact the proceeding will be dismissed. Cahoon 
V. Staten 20l) Ne 1 Ce o12, 160 S, EB. 183; : 
Jurisdiction Recommendatory Only.—The original jurisdic- 

tion given the Supreme Court to pass upon claims against 
the State or its subordinate agencies of government, which 
are not subject to suit or execution under judgment, are 
recommendatory to the Legislature only, as to the matters 
of law involved upon facts agreed to, or made to appear, 
and this Court does not pass upon conflicting evidence to 
determine the facts at issue. Dredging Co. v. State, 191 

N. C. 243, 131 S. EK. 665. See also, Rotan v. State, 195 N. 
GC.) 2917) 1418S He vos a : 

What Examination Confined To.—The jurisdiction conferred 
upon the Supreme Court by this section to hear claims 
against the State is confined to an examination of and ad- 
judication of the legal validity of such claims; no power to 
enforce its judgment is given the court; its decisions are 
merely recommendatory to the Legislature, who may pro- 
vide for the judgment of the claims, if it sees proper to do 
so. Baltzer v. State, 104 N. C. 265, 10 S. E. 153. 

Kind of Claims Reviewed. — The claim against the State 
must be such as, against any other defendant, could be 
reduced to judgment and enforced by execution. Bain vy. 
State, 86 N. C. 49. 
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Necessity of Question of Law.—The Supreme Court has 
not original jurisdiction to hear claims against the State 
in cases in which no question of law is involved. Miller v. 
State, 134 N. C. 270, 46 S. E. 514; Bledsoe v. State, 64 N. C. 
392. 

The Supreme Court will not recommend to the Legisla- 
ture the payment of a claim against the State, when no 
questions of law are involved, or when such questions are 
resolved against the claimant. Dredging Company vy. State, 
191 N. C. 243, 131 S. E. 665. 
A claimant against the State is not entitled to the rec- 

ommendatory jurisdiction of the Supreme Court upon pe- 
tition presented to it under the provisions of this section 
when no question of law is presented by the facts in the 
petition. Warren v. State, 199 N. C. 211, 153 S. E. 864. 
Repeal of Statute.—The repeal of statute under which a 

contract has been made between the plaintiff and the State 
in no way affects the plaintiff’s rights under the contract. 
Clements v. State, 76 N. C. 199, 
Matters of Small Value.—This section ought not to be 

invoked in matters of small value, particularly when there 
is no doubt about the law. The claimant should apply at 
once to the Legislature for relief. Sinclair v. State, 69 N. 
Cy 472 

Suit against Agent of State.—A suit prosecuted against 
an officer or agent who represented the State in conduct and 
liability, and wherein the State is the real party whose ac- 
tion will be controlled by the judgment and against which 
relief is sought, is a suit against the State, and not against 
its officer or agent, whose acts are alleged to have caused 
the injury complained of. Carpenter v. Atlanta, etc., R. 
Co., 184 N. C. 400, 114 S. E. 693. 
Action by Clerk for Fees.—The Supreme Court has not 

original jurisdiction of an action against the State by a 
clerk of the Superior Court for fees in an action instituted 
by the State and for which it has been adjudged liable. 
Miller v. State, 134 N. C. 270, 46 S. E. 514. 
Holder of State Bonds.—An owner and holder of a bond 

of the State and coupons past due thereon has a right to 
invoke the recommendatory jurisdiction of the Supreme 
Court to pass upon the validity of the coupons as a claim 
against the State, under this section. Horne vy. State, 82 
INGaeGors82: ; 
Issues of Fact.—The Supreme Court in the exercise of 

its recommendatory original jurisdiction to hear claims 
against the State will dismiss any action brought against 
the State where the sole issue is one of fact. Lacy v. 
state, 195 IN. CLeZe4i4imissemumaea: 
A claim against the State Highway Commission for 

damages arising from an alleged breach of contract in 
the building ot a State highway is a claim against the 
State, but when the only issues presented therein are 
ones of fact, the Supreme Court will not exercise its rec- 
ommendatory original jurisdiction, and the action will be 
dismissed. Lacy v. State, 195 N. C. 284, 141 S. E. 886. 
Applied in Rand v. State, 65 N. C. 194. Newton v. State 

Highway Commission, 194 N. C, 303, 139 §. EB. 613. 
Stated in O’Neal v. Wake County, 196 N. C. 184, 189,. 

145 S. E. 28; Yancey v. North Carolina State Highway, etc., 
Comm., 222 N. C. 106, 22 S. BE. (2d) 256. 

Cited in Battle v. Thompson, 65 N. C. 406; Boner vo 
Adams, 65 N. C. 639, 644; Baltzer v. State, 109 N. C. 187, 
13 S. E. 724; Blount vy. Simmons, 119 N. C 50, 25 S. E. 789; 
Pate v. Wilmington, etc., R. Co., 122 N. C 877, 881. 29 S. 
E. 334; dissenting opinion of J. Clark in Atlantic & N. CG 
R. Co. v. Dortch, 124 N. C. 663, 675, 33 S. E. 1014. Concur- 
ring opinion of J. Clark in Capital Printing Co. vy. Hoey, 
124 N- (C.. 767, 795, 33 S..5, 160; dissenting opinion of J. 
Clark in White v. Auditor, 126 N. 5/0, 598, 36 S. EB. 132. 

§ 10. Judicial districts for Superior Courts.— 
The State shall be divided into nine judicial 
districts, for each of which a judge shall be 
chosen; and there shall be held a Superior 
Court in each county at least twice in each year 
to continue for such time in each county as may 
be prescribed by law. But the General Assem- 
bly may reduce or increase the number of dis- 
tricts. (Const. 1868; Convention 1875. 

Editor’s Note.—Sec. 12 of the 
to the present Sec. 10 by the 

follows: ‘The State shall be 
districts, for each of which a 
shall hold a Superior Court in 
at least twice in each year. to continue for two weeks, un- 
less the business shall be sooner disposed of.’? Sec, 13 made the apportionment of the twelve districts. There: are 

Constitution of 1868, changed 
Convention of 1875, read as 
divided into twelve judicial 
judge shall be chosen, who 
each county in said district 
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now twenty-one judicial districts in the State. 

7-68, et seq. 
Stated in Reid v. Reid, 199 N. C. 740, 155 S. E. 719. 
Cited in Shepherd v. Commissioners, 90 N. C. 115; Mec- 

Adoo v. Banbow, 63 N. C. 461; State v. Adair, 66 N. C. 

298; State v. Taylor, 76 N. C. 64; Rhyne v. Lipscomb, 122 

N. C. 650, 29 S. E. 57; State v. Stewart, 189 N. C. 340, 127 

S. E. 260. Dissenting opinion of J. Clark in Wilson v. Jor- 

dan, 124 N. C. 683, 705, 33 S. E. 139. 

G. S. $8 

§ 11. Residences of judges; rotation in judi- 

cial districts; and special terms.—Every judge 

of the Superior Court shall reside in the district 

for which he is elected. The judges shall preside 

in the courts of the different districts succes- 

sively, but no judge shall hold the courts in the 

same district oftener than once in four years; 

but in case of the protracted illness of the judge 

assigned to preside in any district, or of any 

other unavoidable accident to him, by reason of 

which he shall be unable to preside, the Gover- 

nor may require any judge to hold one or more 

specified terms in said district, in lieu of the 

judge assigned to hold the courts of the said 

district; and the General Assembly may by gen- 

eral laws provide for the selection of speciai or 

emergency judges to hold the Superior Courts 

of any county, or district, when the judge as- 

signed thereto, by reason of sickness, disability, 

or other cause, is unable to attend and hold said 

court, and when no other judge is available to 

hold the same. Such special or emergency 

judges shall have the power and authority of 

regular judges of the Superior Courts, in the 

courts which they are so appointed to hold; and 

the General Assembly shall provide for their 

reasonable compensation. (Const. 1868; Conven- 

tion 1875; 1915, c. 99.) 

As to judgment authorized to be entered by the clerk, see 

section 1-209 and notes thereto. 

Editor’s Note.—Sec. 14 of the Constitution of 1868 was as 

follows: ‘Every judge of a Superior Court shall reside in 

his district while holding his office. The judges may ex- 

change districts with each other with the consent of the 

Governor, and the Governor, for good reasons, which he shall 

report to the Legislature at its current or next session, may 

require any judge to hold one or more specified terms of 

said courts in lieu of the judge in whose district they are.” 

This section was re-written to read as the present Sec. 11 

through the clause ending with ‘“‘court of the said district.” 

The remainder of the present Sec. 11 was added by Ch. 

99, Public Laws of 1915, ratified by the people in November, 

1916, and effective Jan. 10, 1917. 
Proper Interpretation of Section.—The proper interpreta- 

tion of this section is, that while the Governor is taking a 

reasonable time for deliberation and acquiring information 

that will aid him in choosing a competent and worthy 

officer, he may. require an unoccupied judge to hold a speci- 

fied term or terms of the courts of the district to which 

the successor of the deceased judge will be assigned by the 
general law immediately upon such successor’s qualifica- 
tion. State v. Lewis, 107 N. C. 967, 12 S. E. 457, 13 S. E. 
247. 
Creation of Extra Term of Court.—The provisions of this 

section requiring the Judges to preside in the different 
districts successively, and prohibiting them from holding 
the courts in the same district oftener than once in four 
years, applies to the series of successive courts constituting 
a circuit or riding, and does not restrict the Legislature 
from creating an extra term of the superior court of a 
county and designating the resident judge to hold the same. 
State v. Monroe, 80 N. C. 373. 
An act authorizing the Governor of the State to appoint 

special terms of the superior courts, is not unconstitutional. 

State v. Ketchey, 70 N. C. 621. 

Inhibition Does Not Apply to Exchange Judges on Special 
Terms.—The inhibition contained in this section applies 
neither to the holding by any judge of the superior court 
of one or more regular terms of said court by exchange 
with some other judge, and with the sanction of the gov- 
ernor nor to the holding of special terms under the order 
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contemplated in said provision. State v. Turner, 119 N. C. 
841, 25 S. E. 810. 

The governor under this section, can require a judge of 
the superior court to hold a term of the court in a county 
not within his own district. And when the governor so au- 
thorizes and empowers a judge to hold such court, express- 
ing in the commission that it is done with his consent, and 
under that authority the judge holds the court, as between 
the judge and the suitors in the court, the consent and aw 
thority granted by the governor is equivalent to a command. 

State v. Watson, 75 N. C. 136. 
Appointment upon Death of Judge.—Upon the death of 

one of the judges of the superior courts, the guvernor has 
the authority under this section to require one of the other 
judges to hold one or more specified terms of the courts in 
the district assigned to the deceased judge. State v. Lewis, 
107) IN, C9675 le) Seabee sso. ee. 247. 
When Regular Judge Able to Hold Court.—Objection by 

the defendant charged with a capital felony to the authority 
of the judge assigned by the governor of the state to hold 
a special term of the superior court, upon the ground that 
the judge assigned to hold the courts of the district was in 
good health, and holding a term of the court in another 
county within the district, cannot be sustained as repug- 
nant to or-.unauthorized by this section. State v. Montague, 

190 N. C. 841, 130 S. KE. 838. 
Emergency judges, appointed under the provisions of our 

statute as to Supreme and superior court judges who have 
retired from active service in pursuance of the provisions 
of our Constitution, have no jurisdiction to hear and deter- 
mine, at chambers, a matter of mandamus, or when not 
holding a term of court assigned to them. Dunn v. Taylor, 

1860N5. Cs 254119 SS. E. 495." ConstacArt. LV, sec: 11. 
Under the system of rotation prescribed by this section, 

the judge holding the courts of a judicial district has ju- 
risdiction to act in all matters within the jurisdiction of the 
Superior Court, and by consent of parties, such judge may, 
out of term and in or out of the county and out of the dis- 
trict, sign a judgment affecting any matter within such ju- 

risdiction. Edmundson v. Edmundson, 222 N. C. 181, 186, 
22 S. E. (2d) 576, and cases cited therein. 

While this section provides for the appointment of emer- 
gency judges by statute, and our statute confers the power 
of their appointment upon the governor under the restric- 
tions of the Constitution that it may be done when the 
judge assigned thereto, by reason of sickness, disability or 
other cause, is unable to attend and hold the court, and 
when no other judge is available, the validity of the trial 
for a homicide during the designated term may not be 
maintained by the defendant upon his affidavit filed subse- 
quent to the trial, raising an issue as to whether the res- 
ident judge of the district was available at the time of the 
trial. State v. Graham, 194 N. C. 459, 140 S. E. 26. 
The power of special and emergency judges is defined and 

bounded by the words “in the court which they are so ap- 
pointed to hold,” and if not holding, they are without an- 
thority to approve special proceedings. Ipock yv. North Car- 
olina Joint Stock Land Bank, 206 N. C. 791, 796, 175 S. E. 
Wap 
Residence Requirement Does Not Confer Jurisdiction.— 

No jurisdiction is conferred upon a resident judge by the 
requirement of this section that every judge of the Superior 
Court shall reside in the district for which he is elected. 
Howard v. Queen City Coach Co., 211 N. C. 329, 331, 190 

S. E. 478. See also, Collins v. Wooten, 212 N. C. 359, 193 

Shy Day matey. 
Stated in Reid v. Reid, 199 N. C. 740, 155 S. E. 719; Greene 

vy. Stadiem, 197 N. C. 472, 149 S$. E. 685. 
Cited in State v. McGimsey, 80 N. C. 377; Delafield v. 

Mercer Construction Co., 115 N. C. 21, 20 S. E. 167; Mc- 
Donald v. Morrow, 119 N. C. 666, 670, 26 S. E. 132; Rhyne 
v. Lipscomb, 122 N. C. 650, 29 S. E. 57; Mott v. Commis- 
sioners, 126 N. C. 866, 869, 36 S. E. 330; Ward v. Agrillo, 
194 N. C. 321, 139 S. E. 451; Watson v, North Carolina R. 

Con 152 Na Geel, 67. On, tes 002, 

§ 12. Jurisdiction of courts inferior to Supreme 

Court.—The General Assembly shall have no 

power to deprive the judicial department of any 

power or jurisdiction which rightfully pertains 

to it as a coordinate department of the govern- 

ment; but the General Assembly shall allot and 

distribute that portion of this power and juris- 

diction which does not pertain to the Supreme 

Court among the other courts prescribed in. this 

Constitution or which may be established by 

law, in such manner as it may deem best; pro- 
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vide also a proper system of appeals; and regu- 

late by law, when necessary, the methods of 

proceeding in the exercise of their powers, of 

all the courts below the Supreme Court, so far 

as the same may be done without conflict with 

other provisions of this Constitution. (Const. 

1868; Convention 1875.) 

Cross References.—As to jurisdiction of superior courts, 
see § 7-63 and notes thereto; as to jurisdiction of justices, 
see § 7-121 et seq.; as to criminal jurisdiction of Record- 

er’s Court, see § 7-190; jurisdiction in municipal court, see 

§ 7-223; civil jurisdiction, § 7-246 et seq. ’ 

As to constitutionality of Compensation Act under this 

section see Art. IV, § 2 and notes thereto. 

Editer’s Note.—This section was added by 

of 1875, replacing Secs. 15, 16 and 17 of the 
1868 which were as follows: 

“Sec. 15. The Superior Courts shall have 

the Convention 
Constitution of 

exclusive orig- 

inal jurisdiction of all civil actions, whereof exclusive orig- 

inal jurisdiction is not given to some other courts; and of 

all criminal actions in which the punishment may exceed 

a fine of fifty dollars or imprisonment for one month.” 
“Sec, 16. The Superior Courts shall have appellate juris- 

diction of all issues of law or fact, determined by a Pro- 

bate Judge or a Justice of the Peace, where the matter in 

controversy exceeds twenty-five dollars, and of matters of 

law in all cases.” 
"Sec, 17. The clerks of the Superior Courts shall have 

jurisdiction of the probate of deeds, the granting of letters 

testamentary and of administration, the appointment of 
guardians, the apprenticing of orphans, to audit the ac- 
counts of executors, administrators and guardians, and of 

such other matters as shall be prescribed by law. All is- 
sues of fact joined before them shall be transferred to the 

Superior Courts for trial, and appeals shall lie to the Su- 
perior Courts from their judgment in all matters of law.” 

For the law distributing this power and jurisdiction to the 
inferior courts, see G. S., Ch. 7. 

In General.—The Constitution of North Carolina vests the 
General Assembly with power to allot and distribute in such 
manner as it may deem best, that portion of the power and 
jurisdiction of the judicial department, “‘which does not per- 
tain to the Supreme .Court among the other courts pre- 
scribed in this Constitution, or which may be established 
by law.” Edmundson y. Edmundson, 222 N. C. 181, 185, 

22, 5S) 3B. (2d)! 576, 
The General Assembly may create inferior courts to Su- 

perior Court if provision is made for appeal to the Supe- 
rior Court, subject to review by the Supreme Court upon 
further appeal, there being no conflict with other provi- 
sions of the Constitution. Jones v. Standard Oil Co., 202 
N. Gi 3287 162 S50 B a 
Cannot Delegate Power.—The provisions of this section 

giving the Legislature the authority to distribute that por- 
tion of the judicial power and jurisdiction of courts not 
pertaining to the Supreme Court, among other courts is re- 
stricted in its exercise to the Legislature itself, and may 
not be delegated by it; and where a recorder’s court has 
been already established, an act which authorizes the 
county commissioners to increase its jurisdiction in civil 
matters is unconstitutional. Durham Provision Co. v. Daves, 
190. No ’C 75 1280S esa oes 

Under the authority of this section, the General Assem- 
bly may create courts inferior to the Supreme Court by 
private act or by general statute which does not delegate 
its discretion, and provided such inferior courts do not have 
substantially the same powers as those of the Superior 
Courts, and are given a less extensive jurisdiction, with 
provisions for appeal from such inferior court to the Su- 
perior Courts, so that the constitutional powers and pro- 
visions relative to the Superior Courts are not invaded. 
Albertson v. Albertson, 207 N. C. 547, 178 S. E. 352. 

Acts Must Not Interfere with Vested Rights.—This_ sec- 

tion provides for the establishment of inferior courts by 
the Legislature; the acts passed for such purpose must not 
interfere with vested rights, or the constitutional rights of 
other parties. State v. Webb, 125 N. C. 243, 34 S. E. 430. 
Assembly May Abolish Courts Created by It.—The general 

assembly has the power to create county, municipal, and re- 

corders’ courts, a fortiori has the power to abolish or 

suspend a court created by it, even during the term of of- 
fice of the judge of such court. Efird v. Board of Com’rs, 

219’ N. C;, 96, 12 S.. E. Cd) 889. 

The superior court is. the court of final jurisdiction and 
has power to completely determine a controversy properly 
before it, and its judgment is final as to all matters of fact 
established in accordance with procedure and is subject to 
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appeal and review only on matters of law. State v. Carolina 
Scenic Coach Co., 218 N. C. 233, 10 S. E. (2d) 824. 
Recorder’s Court.—The jurisdiction of the recorder’s court 

is bestowed by the legislature under the authority of this 
section. Jones v. Brinkley, 174 N. C. 23, 25, 93 S. E. 372, 

Supreme Court Rules.—The Supreme Court is given, by 
this section of the Constitution, exclusive power to make 
its own rules of practice, without legislative authority to 
interfere, and in case of conflict the rules made by the 
Court will be observed. Cooper v. Commissioners, 184 N. C. 
615, 1137'S. Bl 5693) State v. Wardy 1849N2 C. 618, 113° S25. 

775; Hardy v. Heath, 188 N. C. 271, 124 S. E. 564. 
The Supreme Court is an organic branch of the State 

government, and not bound by acts of the Legislature un- 
dertaking to regulate its rules of practice. Herndon vy. Im- 
perial Fire Ins. Co., 111 N. C. 384, 16 S. E. 465. 

This section gives to the General Assembly power to regu- 
late proceedings in all the courts “below the Supreme 
Court,’’ but confers on the supreme court the exclusive 
power to regulate its own procedure. Horton vy. Green, 104 
N. C. 400, 10 S. E., 470. 

An allotment or division of jurisiction is within the 
contemplation of this section. The Legislature may there- 
fore allot inferior courts a portion of the jurisdiction of the 
Superior Court, providing also for the right of appeal. Es- 
sex Inv. Co. v. Pickelsimer, 210 N. C. 541, 543, 187 S. E. 
813, quoting Jones v. Standard Oil Co., 202 N. C. 328, 162 
Se 741. 

Cited in State v. Waldrop, 63 N. C. 507, 508; State v. 
Jarvis, 63 N. C. 556; Wilmington v. Davis, 63 N. C. 582; 
Simpson v. Jones, 82 N. C. 323; State v. Moore, 82 N. C. 
660; State v. Moore, 104 N. C. 743, 751, 10 S. E. 183; dissent- 
ing opinion of C. J. Faircloth in Caldwell v. Wilson, 121 N. 
C. 425, 476, 28 S. E. 554; dissenting opinion of J. Clark in Wil- 
son v. Jordon, 124 N. C. 683, 689, 33 S. E. 139; concurring 

opinion of J. Clark in In Re Gorham, 129 N. C. 481, 491, 40 
So bests ebrinkley: -v.. Smith, 1s0 (Nv Cr224 64s Sle doo. 
Rockwell v. Rowland, 137 N. C. 617, 626, 50 S. E. 319; Stata 
v. Lytle, 138 N. C. 738, 745, 51 S. E. 66; Settle v. Settle, 

141 N. C. 553, 564, 54 S. E. 445; State v. Baskerville, 141 

N. C. 811, 813, 53 S. E. 742; Castevens v. Stanly County, 211 
N. C. 642, 191 S. E. 739; Allen vy. Allemania Fire Ins. Co., 
213 IN. (C586, 197 ‘S. . 200; 

§ 18. In case of waiver of trial by jury.—In 
all issues of fact, joined in any court, the parties 
may waive the right to have the same deter- 
mined by a jury; in which case the finding of the 
judge upon the facts shall have the force and 
effect of a verdict by a jury. (Const. 1868.) 

For a thorough treatment of waiver of jury trial, see sec- 
tions 1-184 and 1-188 and annotations thereunder, 
Waiver of Indictment. — Section 15-140 authorizing the 

waiver of an indictment in the Superior Court by the de- 
fendant bound over from an inferior court, is constitutional 
and valid. State v. Jones, 181 N. C. 543, 106 S. E. 827. 
Waiver by Agreement.—Where the case on appeal recites 

that the parties agreed that the court might render judg- 
ment out of:term and out of the district, and the judgment 
recites the same, appellant’s contention that trial by the 
court had not been agreed upon cannot be sustained, since 
trial by jury would be impossible under the agreement that 
judgment might be rendered out of term and out of the dis- 
trict. Odom v. Palmer, 209 N. C. 93, 182 S. E. 741. 
Manner of Waiver Controlled by Statute.—Holmes Elec. 

Co. v. Carolina Power, etc., Co., 197°N. C. 766, 150 S. B. 
621. See also, Green Sea Lbr. Co. v. Pemberton, 188 N. C. 
$82, e125" on tes cbo: 
Attachment Proceedings.—In attachment and other ancil- 

lary proceedings it is competent for the court to find the 
facts from the affidavits and other evidence; and a party 
consenting to this mode of trial cannot afterwards demand 
a jury trial. Pasour v. Linberger, 90 N. C. 159. 

Findings of Court Are Conclusive.—Where a jury trial is 
waived, the findings by the court upon conflicting evidence 
are conclusive under this section, and are not subject to 
review upon appeal. Barringer v. Wilmington Sav., etc., 
Cos 207 Ni Gr 505, 177-Sa Bb. 9795¢ 
Cited in Lee v. Pearce, 68 N. C. 76, 89; Wilson v. Featker- 

stone, 120 N. C. 446, 27 S. E. 124; Rodwell v. Rowland, 137 
N. C. 61, 617, 626, 50 S. E. 319; Williamson vy. High Point, 
21S N& Ce 9657195,, Ss 9 90; 

§ 14. Special courts in cities—The General] 
Assembly shall provide for the establishment of 
special courts, for the trial of misdemeanors, in 

[ 32 ] 



Art. IV, § 15 CONSTITUTION OF 

cities and towns, where the same may be neces- 
sary. (Const. 1868.) 

See sections 7-185 et seq. 
In General.—This section was construed with Art. IV, § 

2 and Art. IV, § 30 in determining the meaning of “other 
courts” in the case of Meador v. Thomas, 205 N. C. 142, 
170 S. E. 110. 

This section held to modify Art. IV, § 27 in the cases of 
State v. Doster, 157 N. C. 634, 73 S. E. 111; Farmers’ Cot- 
ton Oil Co. v. Blue Ridge Gro. Co., 169 N. C. 521, 86 S. E. 
338. 

Constitutionality of Act Establishing Court.—A legislative 
enactment creating a municipal court for an incorporated 
city or town, and conferring thereon jurisdiction in a terri- 

tory extending one mile beyond its corporate limits over 
criminal cases concurrently cognizable in a justice’s court, 
is valid and does not contravene this section. State v, 
Brown, 159 N. C. 467, 74 S. E. 580. See also, Washington v. 

Hammond, 76 N. C. 33; State v. Collins, 151 N. C. 617; 
state y. Boyd, 175 N..c 791, 95 S. B. 161. 
Jurisdiction Confined tc Misdemeanors.—This jurisdiction 

of courts established under this section is confined to misde- 
meanors. State v. Walker, 65 N. C. 461; State v. Basker- 
wiles 141 SNe ea Olt, 2595 Oe -19,. (742s 
Appeal.—The legislature cannot give to courts established 

under this section a right of appeal direct to the Supreme 
Courts “State v. Lytle, 138 YN: C. 738,751 Si FE. 66. 
Quoted in Durham Provision Co. v. Davis, 199 N. C. 7, 

128 9. Oe: 
Cited in Wilmington v. Davis, 63 N. C. 582; Delafield v. 

Mercer Construction Co., 115 N. C. 21, 20 S. E. 167; State 
v. Higgs, 126 N. C. 1014, 1019, 35 S. E. 473; Singer Sew- 
ing Mach. Co. v. Burger, 181 N. C. 241, 107 S. E. 14; State 
v. Abernathy, 190 N. C. 768, 130 S. E. 619; Jones v. Stand- 
ara’ Ourco ale N.C, 628, 162 S: By 741. 

§ 15. Clerk of the Supreme Court.—The clerk 

of the Supreme Court shall be appointed by the 
Court, and shall hold his office for eight years. 
(Const. 1868.) 

§ 16. Election of Superior Court clerk.—A 
clerk of the Superior Court for each county shall 
be elected by the qualified voters thereof, at the 
time and in the manner prescribed by law fo1 
the election of members of the General Assem- 
bly. (Const. 1868.) 

See section 2-2. 
When Term Begins.—The term of office of a superior court 

clerk, elected in August, 1878, began on the first Monday of 
September following. Clarke v. Carpenter, 81 N. C. 309. 
Cited in Trustees v. McIver, 75 N. C. 76, 86; Rhyne v. Lips- 

combe, 122 N. C. 650, 29 S. E. 57; Rodwell v. Rowland, 137 

N. Ce 617, 621, 50° S02 E. 319; In te Styers’? Bstate, 202 N, Cc 
7155 1648 S2) BS 123; 

§ 17. Term of office.—Clerks of the Superior 
Courts shall hold their offices for four years. 
(Const. 1868.) 

See section 2-2, 

Cited in Rodwell v. Rowland, 137 N. C. 617, 621, 50 S. EK. 
Blowin re Styers* state, 2029 N.. (CG 715, 164 S.. BS 123%) In 
re Wright’s Estate, 200 N. C. 620, 158 S. E. 192. 

§ 18. Fees, salaries and emoluments.—The 
General Assembly shall prescribe and regulate 
the fees, salaries, and emoluments of all officers 
provided for in this article; but the salaries of 
the judges shall not be diminished during their 
continuance in office. (Const. 1868.) 

See secs. 138-1 et seq., and the notes thereto. 
The legislature may designate the compensation of these 

officials prior to the beginning of their terms and it should 
follow that the compensation may be declared a certain 
amount less the income tax on that amount. See § 105-141. 
See 11 N. C. Law Rev., 256. 

Legislature May Delegate Power to Fix Salary of County 
Court Judge.—The fixing of the salary of the judge of a 
county court is essentially a local matter which the gen- 
eral assembly may delegate to the commissioners of the 
county, and therefore subsec. 14 of sec. 1, ch. 519, Public- 
Local Laws of 1939, providing that the board of county com- 
missioners of Forsyth county should have the power to fix 
the salary of the judge of the county court, is a constitu- 
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tional delegation of the power of the legislature. Efird v. 
Board of Com’rs, 219 N. C. 96, 12 S. FE. (2d) 889. 
Prohibition of Salary Diminution Applies to Constitutional 

Courts.—The provision of this section that the salaries of 
judges shall not be diminished during their continuance in 
office applies only to judges of courts existing by virtue of 
the constitution and not to those established by legislative 
enactment. Efird v. Board of Com’rs, 219 N. C. 96, 12 S. 

FE. (2d) 889. 
Salaries Exempt From Taxation.—Where the constitution 

provides that the salaries of judges shall not be diminished 
during their continuance in office, the salaries are exempt 
from taxation. In the Matter of Taxation of Salaries of 
Judges, 131 N. C. 692, 42 S. E. 970. 
The constitutional restriction on the legislature not to 

diminish salaries of the judges during their continuance 
in office is still in force, unaffected or disturbed by the 
amendment of 1920, (as to income tax), and though their in- 

come from other sources may be taxed, a tax on their sal- 

arises during their term of office is to diminish their income 
from such source in contravention of the express terms 
of this section. Long v. Watts, 183 N. C. 99, 110 S. E. 765. 

See Note in 1 N. C. Law Rev. 39. 
Same—When Salaries Increased.—An increase of the sal- 

aries of the judges during a term of office is the fixing of 
their salary by the Legislature in such amount as in its 
judgment is a proper compensation for their services, and 
an attempt by an agency of the Legislature, either under 
actual or mistaken authority, to impose a tax thereon is an 
attempt to diminish these salaries during the term of of- 

fice. Long v. Watts, 183 N. C. 99, 110 S. E. 765. 
Same—Duty of Supreme Court to Pass upon Rights.—It 

is the duty of the Supreme Court to pass upon the rights of 
one of the judges of the State as a citizen thereof, when 
he, in a case properly presented, denies the constitutional 
right of the State or one of its designated agencies, to tax 
his salary paid to him as one of its judges, being in contra- 
vention of this section, prohibiting the Legislature from di- 
minishing the salaries of the judges during their continuance 
in office. Long v. Watts, 183 N. C. 99, 110 S. E. 765. 
Same—Compensation for Holding Extra Term.—The ad- 

ditional compensation of one hundred dollars given to a Su- 
perior Court Judge for services in holding a special term is a 
part of his salary. Buxton v. Commissioners. 82 N. C. 91. 

§ 19. What laws are, and shall be, in force.— 

The laws of North Carolina, not repugnant to 
this Constitution or to the Constitution and laws 
of the United States, shall be in force until law- 
fully altered. (Const. 1868.) 

Cited in State v. Hairston, 63 N. C. 451; State v. Basker- 
ville, 141 N. C. 811, 53 S. EB. 742. 

§ 20. Disposition of actions at law and suits 

in equity, pending when this Constitution shall 

go into effect, etc.—Actions at law and suits in 
equity pending when this Constitution shall go 
into effect shall be transferred to the courts 

having jurisdiction thereof, without prejudice by 
reason of the change; and all such actions and 

suits commenced before, and pending at the 
adoption by the General Assembly of the rules 
of practice and procedure herein provided for, 
shall be heard and determined according to the 
practice now in use, unless otherwise provided 

for by said rules. (Const. 1868.) 

As to Superior Courts becoming the successors of Courts 
of Equity see § 1 of this Article and notes thereto. 
Applied in Johnson v. Sedberry, 65 N. C. 1. 
Cited in Foard v. Alexander, 64 N. C. 69; Patton v. Ship- 

man, 81 N. C. 347; Reynolds y. Reynolds, 208 N. C. 578, 182 

Sy ,. 341. 

§ 21. Elections, terms of office, etc., of justices 
of the Supreme and judges of the Superior 
courts.—The justices of the Supreme Court shall 
be elected by the qualified voters of the State, 
as is provided for the election of members of the 
General Assembly. They shall hold their of- 
fices for eight years. The judges of the Su- 
perior Courts, elected at the first election under 
this amendment, shall be elected in like manner 
as is provided for justices of the Supreme Court, 
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and shall hold their offices for eight years. The 

General Assembly may, from time to time, pro- 

vide by law that the judges of the Superior 

Courts, chosen at succeeding elections, instead 

of being elected by the voters of the whole 

State, as is herein provided for, shall be elected 

by the voters of their respective districts. (Const. 

1868; Convention 1875.) 

See section 7-2. 

Editor’s Note.—To form this section, the Convention of 

1875 combined with some changes Secs. 2€ and 27 of the 

Constitution of 1868, which were as follows: 

“Sec, 26. The Justices of the Supreme Court shall be 

elected by the qualified voters of the State, as is pro- 

vided for the election of members of the General Assem- 

bly.” They shall hold their offices for eight years. The 

Judges of the Superior Courts shall be elected in like man- 

ner, and shall hold their offices for eight years; but the 

Judges of the Superior Courts elected at the first election 

under this Constitution shall, after their election, under the 

superintendence of the Justices of the Supreme Court, be 

divided by lot into two equal classes, one of which shall hold 

office for four years, the other for eight years. 

“Sec. 27. The General Assembly may provide by law 

that the Judges of the Superior Courts, instead of being 

elected by the voters of the whole State, as is herein pro- 

vided for, shall be elected by the voters of their respec- 

tive district.” 

Cited in Trustees v. McIver, 72 N. C. 76, 86; Opinion of 

judges, 114 N. C. Appx. 992, 927; Rhyne v. Libscombe, 122 

N. C. 650, 29 S. E. 57; Rodwell v. Rowland, 137 Ne CH 617; 

626; 50S. B. 319, 

§ 22. Transaction of business in the Superior 

Courts. — The Superior Courts shall be, at all 

times, open for the transaction of all business 

within their jurisdiction, except the trial of issues 

of fact requiring a jury. (Const. 1868.) 

Does Not Apply to Terms of Courts.—This section must 

be construed in connection with section 11 of this article, 

and does not apply to the terms of courts and matters con- 

nected therewith. Delfield v. Mercer Construction Co., 

115 Neel) 20) Sk. 1672 

Court of Clerk Not Included.—The phrase ‘‘superior court” 

in this section does not mean the court of the clerk. Mc- 

Adoo v. Benbow, 63 N. C. 461. 
Rendition of Judgment After Term.—Where the issues of 

fact had been disposed of by a consent verdict, and the court 

having jurisdiction of the case, clearly, and being always 

open, there is nothing in this clause of the Constitution 

which forbids the rendition of a judgment upon verdict after 

the expiration of the term, as well as during the term. Har- 

rell v. Peebles, 79 N. C. 26, 31. See, also, Shackelford v. 

Miller, 91 N. C. 181. 

Quoted in Edmundson v. Edmundson, 222 Ni Gy 1815.22 

Soa) 576; 

Cited in Foard v. Alexander, 64 N. C. 69; dissenting opine 

ion of Rodman v. Keener v. Finger, 70 N. C. 35, 52; Blue v. 

Blue, 79 N. C. 69, 73; Mott v. Commissioners, 126 NERC? 

866, 869, 36 S. E. 330; Marshall v. Kemp, 190 N. C. 491, 130 

Sai ie 298: 

§ 23. Solicitors and Solicitorial Districts.—The 

State shall be divided into twenty-one solicitorial 

districts, for each of which a solicitor shall be 

chosen by the qualified voters thereof, as is pre- 

scribed for members of the General Assembly, who 

shall hold office for the term of four years, and 

prosecute on behalf of the State in all criminal ac- 

tions in the Superior Courts, and advise the officers 

of justice in his district. But the General Assem- 

bly may reduce or increase the number of solicito- 

rial districts, which need not correspond to, or be 

the same as, the judicial districts of the State. 

(Const. 1868; 1941, ¢. 261.) 

Editor’s Note.—Section 29 of Article IV of the Consti- 

tution of 1868 read as follows prior to its amendment pur- 

suant to Chapter 261 of the Public Laws of 1941 ratified 

by vote of the people in November, 1942: “A solicitor shall 

be elected for each judicial district, by the qualified voters 

thereof, as is prescribed for members of the General As- 

sembly, whc shall hold office for the term of four years, 
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and prosecute on behalf of the State, in all criminal ac- 
tions in the Superior Courts, and advise the officers of 
justice in his district.” 

Public Laws 1927, c. 99, Public Laws *1929, c. 140, and 
Public Laws 1931, c. 367, proposed amendments to this sec- 

tion which were defeated. 

Issuance of Capias.—A solicitor is the most responsible of- 
ficer of the court and has been spoken of as “its right arm.” 
He is a constitutional officer and his duties are presented 
by the constitution. The court has not authority to give the 
solicitor discretion as to when a capias shall issue, this not 

being within his duties. State v. McAfee, 189 N. C. 320, 127 
S. E. 204; State v. Carden, 209 N. C. 404, 183 S. E. 898. 

Cited in Rhyne v. Lipscombe, 122 N. C. 650, 29 S. E. 57; 
Wilson v. Jordan, 124 N. C. 683, 691, 33 S. E. 139; Rodwell v. 

Rowland, 137 N. C. 617, 626, 50 S. E. 319; State v. Palmore, 
1890 New Got538. tal 7 wry, 599: 

§ 24. Sheriffs and coroners.—In each county 
a sheriff and coroner shall be elected by the 
qualified voters thereof as is prescribed for 
members of the General Assembly, and_ shall 
hold their offices for a period of four years. In 
each township there shall be a constable elected in 
like manner by the voters thereof, who shall hold 
his office for a period of two years. When there is 
no coroner in a county, the clerk of the Superior 
Court for the county may appoint one for special 
cases. In case of a vacancy existing for any cause 
in any of the offices created by this section, the 
commissioners of the county may appoint to 
such office for the unexpired term. (Const. 1868; 
HOB Wc modal) : 

As to sheriffs and constables, see sections 162-1, 151-1. 
to coroners, see section 152-1. 

Editor’s Note.—The effect of the amendment adopted pur- 
suant to Chapter 241 of the Public Laws of 1937 was ta 
change the terms of office of the sheriff and coroner from 
two years to four years. 

A sheriff occupies a constitutional public office, and a sher- 

iff takes office, not by contract, but by commission subject 
to the power of the legislature to fix fees and compensation 
for which the Constitution does not provide. Borders v. 
Clines 212) Ni vGe 428193 SSe5 sb. 

The term of office of sheriffs-elect begins on the first 
Monday in December next ensuing their election, and the 
constitutional amendment changing the term of office of 
sheriffs from two to four years, approved by the voters in 
the election of 1938, being in effect on the first Monday in 
December, the date of the beginning of the term of the sher- 
iffs elected in the 1938 election, their term of office is four 

years in accordance with the amendment then in effect. 
Freeman v. Cook, 217 N. C. 63, 6 S. E. (2d) 894. 
Deputy Sheriffs—While the office of sheriff is provided 

for by this section, the right of the sheriff to appoint 
deputies is a common law right and deputies appointed 
by the sheriff are public officers, but their duties and au- 
thority relate only to ministerial duties imposed by law 
upon the sheriff, in the performance of which they act for 
the sheriff in his name and right. Gowens vy. Alamance 
County. 2168 Nov C07, So. tae ed) 3595 

Intention Was Not to Restrict Powers of Constables.— 
The intention of those who drafted this section, when they 
wrote, “In each township there shall be a constable elected 
in like manner by the voters thereof, who shall hold his 
office for two years,” was not to restrict the powers and 
duties of the constables to the township in which they were 
elected, but to intersperse the constables throughout every 
part of the county. State v. Corpening, 207 N. C. 805, 806, 
178 S. EB.» 564: 

Vacancy after Expiration of Term.—Where a _ constable 
was elected in 1875 for two years, and no election was had in 
1877 a vacancy occurred which the county commissioners 
had the power to fill under this section. State v. Mclure, 
S4.4Ns, 151538 

Where, before the expiration of his term a sheriff is re- 
elected but dies before the expiration of that term, the com- 
missioners are entitled to appoint someone to fill the vacancy 
for the remainder of the first term and at the beginning of 
the next term should fill by appointment that vacancy also. 
People v. Smith, 81 N. C. 304. 

Cited in Boyle v. New Bern, 64 N. C. 664; Loftin v. Sow- 
ers, 65 N. C. 251; State v. Sigman, 106 N. C. 728, 730, 11 S. 
E. 520; Rodwell v. Rowland, 137 N. C. 617, 621, 50 S. E. 319. 

§ 25. Vacancies.—All vacancies 

As 

occurring in 
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Art. IV, § 26 CONSTITUTION OF 

the offices provided for by this article of the 

Constitution shall be filled by the appointment 

of the Governor, unless otherwise provided for, 

and the appointees shall hold their places until 

the next regular election for members of the 

General Assembly, when elections shall be held 

to fill such offices. If any person, elected or ap- 

pointed to any of said offices, shall neglect and 

fail to qualify, such offices shall be appointed to, 

held and filled as provided in case of vacancies 

occurring therein. All incumbents of said offices 

shall hold until their successors are qualified. 

(Const. 1868; Convention 1875.) 

Editor’s Note—This section is Sec. 31 of the Constitu- 

tion of 1868 as amended by the Convention of 1875 by the 

addition of the latter portion beginning with the words 

“for members.” an 

Limitation on Term Appointed For.—The provisions added 

to the original section were manifestly made, in view of the 

decision of the Supreme Court in People v. Wilson, 72_N. 

C. 155, and were intended to limit the tenure of the appoint- 

ers of the Chief Executive, whether to fill a vacancy caused 

by the death or resignation of an incumbent, or by the re- 

fusal of a person elected to qualify, to the time interven- 

ing between the making of the appointment and the next 

regular election for members of the General Assembly, to- 

gether with a reasonable interval for qualification. State v. 

Jones, 116 N. C. 570, 575, 21 S. E. 787. , 

Concurrence of Senate Unnecessary.—The general appoint- 

ing power is given to the Governor with the concurrence of the 

Senate; the power to fill vacancies, not otherwise provided 

for, is given to the Governor alone, and that, whether the 

Legislature is in session or not, and without calling the Sen- 

ate. N. C. v. Nichols, 68 N. C. 429. 

Meaning of “Until the Next Regular Election.” — The 

words “until the next regular election,’ in this section mean 

until the next regular election for the office in which a va- 

cancy has occurred. People v. Wilson, 72 N. C, 155. 

Refusal of Judge to Accept Office.—Where a person was 

elected judge of the Superior Court and declined to accept the 

office and never qualified there was a vacancy within the 

meaning of this section and the Governor had the power to 

fill such vacancy by appointing a successor. People v. 

Wilson, 72 N. C. 155. } ; 

Constables Not Included. — The provision in this section 

that ‘all incumbents of said offices shall hold until their 

successors are qualified,’ does not embrace the office of con- 

stable. State v. Mclwure, 84 N. C. 153. 
Cited in State v. Lewis, 107 N. C. 967, 976, 12 S. E. 457; 

13 S. E. 247; Ewart v. Jones, 116 N. C. 570, 21 S. E. 787; Rod- 

well v. Rowland, 137 N. C. 617, 621, 50 S. E. 319; State v. 

Baskerville, 141 N. C. 811, 53 S. E. 742. 

§ 26. Terms of office of first officers.—The 

officers elected at the first election held under 

this Constitution shall hold their offices for the 

terms prescribed for them respectively, next 

ensuing after the next regular election for mem- 

bers of the General Assembly. But their terms 

shall begin upon the approval of this constitu- 
tion by the Congress of the United States. 
(Const. 1868.) : 
Time of First Election—The next regular election for 

members of the General Assembly is to be held on the first 
Thursday in August 1870. Legislative Term of Office, 64 
N. C. Appx. 787. ; 
Cited in Loftin v. Sowers, 65 N. C. 251; People v. McKee, 

65 N. C. 257; Opinion of Judges, 114 N. C. Appx. 922, 927. 

§ 27. Jurisdiction of justices of the peace. — 
The several justices of the peace shall have 
jurisdiction, under such regulations as_ the 
General Assembly shall prescribe, of civil ac- 
tions, founded on contract, wherein the sum de- 
manded shall not exceed two hundred dollars, 
and wherein the title to real estate shall not be 
in controversy; and of all criminal matters 

arising within their counties where the punish- 

ment cannot exceed a fine of fifty dollars or 
imprisonment for thirty days. And the General 
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Assembly may give to the justices of the peace 
jurisdiction of other civil actions wherein the 
value of the property in controversy does not 
exceed fifty dollars. When an issue of fact shall 
be joined before a justice, on demand of either 
party thereto he shall cause a jury of six men 

to be summoned, who shall try the same. The 
party against whom the judgment shall be 
rendered in any civil action may appeal to the 
Superior Court from the same. In all cases of a 
criminal nature the party against whom the 

judgment is given may appeal to the Superior 
Court, where the matter shall be heard anew. 
In all cases brought before a justice, he shall 
make a record of the proceedings, and file the 
same with the clerk of the Superior Court for 
his county. (Const. 1868; Convention 1875.) 

Cross References.—For a thorough treatment of the civil 

jurisdiction justice of the peace, see annotations under sec- 
tions 7-121 and 7-122. As to their criminal jurisdiction, see 
annotations under section 7-129. 

Editor’s Note.—This section is Sec. 33 of the Constitution 
of 1868 with the following changes made by the Convention 
of 1875: Omission of the words ‘‘exclusive original’ before 
“jurisdiction” in line 2; omission of ‘‘all’ before “‘civil’’? in 
line 3; substitution of “thirty days” for ‘fone month’; ad- 
dition of the sentence beginning with ‘‘And’’; omission of 
the clauses ‘‘and, if the judgment shall exceed twenty-five 
dollars, there may be a new trial of the whole matter in the 
Appellate Court; but if the judgment shall be for twenty- 
five dollars or less, then the case shall be heard in the 
Appellate Court only upon matters of law” after the phrase 

“Superior court from the same” in line 15. 
Jurisdiction of Justice.—A justice of the peace can only 

exercise such powers as are conferred upon him by this 
section ot the Constitution, and the statutes in harmony 
therewith. His jurisdiction is special, not general, and his 
authority is not to be enlarged by principles of law appli- 
cable to courts of general jurisdiction; nor can he adopt 
methods of procedure not strictly allowed by law. State v. 
Jones, 100 N. C. 438, 6 S. E. 655. 
Same—Jurisdiction Concurrent.—The jurisdiction conferred 

upon justices of the peace to try civil actions, where the 
property in controversy does not exceed fifty dollars, is 
concurrent with that possessed by the superior court. Monta- 
gue v. Mial, 89 N. C. 137. 
Same—Waiver of Objection by Appearance. — Where the 

defendant is sued on two accounts before a justice of the 
peace separately stated, each appearing to be in amount 
coming within his jurisdiction, but together exceeding it, by 
his appearing and acknowledging his liability for the sum 
total he thereafter waives his right on appeal to set up the 
defense that in fact the two accounts were but one. Honig v. 
Hawa, 1949 IN. “€.' 208; 129) S)_B.. 1222. 
Section Does Not Embrace Damages.—The provisions in 

this section, authorizing the General Assembly to give the 
Justices of the Peace ‘jurisdiction of other civil actions 
wherein the property in controversy does not exceed fifty 
dollars,” is not a restriction, even by implication, to forbid 
conferring jurisdiction where damages and not property is 
in controversy. Malloy v. Fayetteville, 122 N. C. 480, 29 
S. E. 880, 

Contempt.—The constitutional restriction imposed by this 
section applies only to the administration of the law in the 
trial of criminal cases, and were not intended to affect the 
inherent or statutory powers possessed by these courts and 
conferred upon them as necessary to enable them to trans- 
‘act business and maintain a proper respect for their au- 
thority. C. S., 981, 983. 
Si panos 
Criminal Appeals.—The clause of this section providing 

that in criminal cases in a justice’s court, “the party against 
whom judgment is given may appeal to the superior court, 
where the matter shall be heard anew,” is for the benefit 
only of the party accused. State v. Powell, 86 N. C. 640. 

Appeal May Be Direct to Superior Court.—It is not re- 
quired that an appeal from a judgment of the justice of the 
peace be first taken to the general county court of the 
county, but the appeal may be taken directly to the Su- 
perior Court. McNeeley v. Anderson, 206 N. C. 481, 174 
Si siya, 000. 
“Thirty Days.”—“Thirty days,’”’ as used in this section, 

is not synonymous with ‘fone month:” It may be more or 
less. State v. Upchurch, 72 N. C. 146. 
Legislature Cannot Confer Justice’s Powers on Mayor. 

State v. Hooker, 183 N. C. 763, 111 
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—The Legislature cannot confer on the Mayor of a town 
the judicial powers of a justice of the peace in civil actions. 
This section confers exclusive original jurisdiction on justice of 

the peace wherever the sum demanded does not exceed two 
hundred dollars. Edenton v. Wool, 65 N. C. 379. But see 

Editor’s Note, supra. 
Establishment of Special Courts.—This section should be 

construed with section 12 and 14, and the latter sections 
modify the first named so as to authorize and empower the 
Legislature to establish special courts in cities and towns 
and confer jurisdiction upon the. without regard to its pro- 
visions and limitations. Farmers Cotton Oil Co. v. Blue Ridge 
Grocery Co., 169 N. C. 521, 86 S. E. 338; State v. Baskerville, 
141 N. C. 811, 53 S. E. 742. See also, State v. Doster, 157 
IN; a Casoe4 ss: B. L111. 

Justice’s Courts are Not Courts of Record.—Justice’s courts 
are not courts of record. Williams v. Bowling, 111 N. C. 
205) Slow, a8 176. 
Applied in State v. Vermington, 71 N. C. 264; State v. 

Dudley, 83 N. C. 660; Froelich v. Southern Express Co., 67 
N. C. 1; Singer Sewing Machine Co. v. Burger, 181 N. C. 
241, 107 S. E. 14. 

Cited in Wilminzton v. Davis, 63 N. C. 582; State v. Dea- 
ton, 65 N. C. 496; Froelick v. Express Co., 67 N. C. 1, 5; 

State v. Perry, 71 N. C. 522; State v. Buck, 73 N. C. 630; 
Pullen v. Green, 75 N. C. 215; State v. Threadgill, 76 N. C. 
17; Heyer v. Beatty, 76 N. C. 28; London v. Headen, 76 N. 
C. 72; State v. Edney, 80 N. C. 360; State v. Moore, 82 N. 
C. 660; State v. Watts, 85 N. C. 517; State v. Crook, 91 N. 
C. 536, 541; Durham v. Wilson, 104 N. C. 595, 598, 10 S. E. 
683; State v. Burton, 113 N. C. 655, 661, 18 S. E. 657; State 
v. Ivie, 118 N. C. 1227, 1230 24 S. BE. 539; McDonald v. Mor- 
row, 119 N. C. 166,126 Sabemises) Wilson v. Jordan, 124 Ne 

C. 683, 689, 3 S. E. 39; Mott v. Commissioners, 126 N. C. 866, 
880; 36 ‘S.°B: (330s Statemye ytle, 138 N.- Cs 6738) .9745; 
51 S:. EB. 66; Higgs-Loft Furniture Co. v. Clark, 191 N. C. 
369, 131 S. E. 731; Roebuck v. Short, 196 N. C. 61, 144 S. E. 

515; Miles v. Powell, 205 N. C. 30, 31, 169 S. E. 828. 

§ 28. Vacancies in office of justices.—When 
the office of justice of the peace shall become 

vacant otherwise than by expiration of the term, 
and in case of a failure by the voters of any 
district to elect, the clerk of the Superior Court 
for the county shall appoint to fill the vacancy 
for the unexpired term. (Const. 1868.) 

Conferring Authority on Governor.—A statute, conferring 
authority upon the Governor to fill vacancies in the office of 
justices of the peace, caused by the failure of the appointees 
of the General Assembly to qualify within the time therein 
prescribed, is not unconstitutional. Gilmer v. Holton, 98 N. 

Ci26;°37S. i. 8i2: 
Appointments Must Be Made by Clerk of Superior Court. 

—An examination of the Constitution reveals the fact that 
the only power or duty of a clerk of the Superior Court 
mentioned therein is in this section, which provides that va- 
zancies in the office of justice of the peace shall be filled 

by appointment by the clerk of the Superior Court, and this 
function of the office, we apprehend, must still be performed 
py the clerk alone. In re Barker, 210 N. C. 617, 619, 188 
So e205: 

§ 29. Vacancies in office of Superior Court 
clerki—In case the office of clerk of a Superior 
Court for a county shall become vacant other- 
wise than by the expiration of the term, and in 
case of a failure by the people to elect, the 
judge of the Superior Court for the county shall 
appoint to fill the vacancy until an election can 
xe regularly held. (Const. 1868.) 

Term of Appointee.—Under this section the appointee of 
the judge holds only until the next election at which mem- 
bers of the General Assembly are chosen. Rodwell v. Row- 
fand, 137 N. C. 617, 50 S. E. 319: 

Cited in Rodweli v. Rowland, 137 N. C. 617, 621, 50 S. E. 
319. 

§ 30. Officers of other courts inferior to Su- 
preme Court. — In case the General Assembly 
shall establish other courts inferior to the Su- 
preme Court, the presiding officers and clerks 
thereof shall be elected in such manner as the 
General Assembly may from time to time pre- 
scribe, and they shall hold their offices for a 

CONSTITUTION OF NORTH CAROLINA Art. IV, § 33 

term not exceeding eight years. (Convention 
1875. 

Editor’s Note.—This section was added by the Convention 
of 1875. 
Legislature May Elect Clerk.—Where a criminal court is 

created the legislature could either elect the clerk itself or 
devolve his election upon the people, or other constituency. 
White p-veneMartay.9 con Nar Ct 5banlS7eusomo. tenia 

May Provide for Election of Officers o- County Courts.— 
Under the provisions of this section, the Legislature is au- 
thorized to provide for the election of officers and clerks of 
General County Courts established by it, such courts being 
“other courts inferior to the Supreme Court’’ referred to in 
Art. IV, 8§ 2 and 14. Meador vy. Thomas, 205 N. C. 142, 
170) Ss) B..110: 
The word “election”? does not necessarily import a pop- 

ular election by the qualified electors, and the delegation 
of the power to elect judges of the general county courts 
to the county commissioners is not an unlawful delegation 
of legislative power, this section providing that they ‘shall 
be elected in such manner as the general assembly may 
prescribe.’””’ Meador v. Thomas, 205 N. C. 142, 170 S. E. 
110. 

Deprivation of Inferior Judge’s Office.—Where the Leg- 
islature has abolished a court inferior to the superior court 
of this state, the incumbent judge takes subject to this leg- 
islative right, and cannot successfully maintain that during 
the term of his office he has been thus deprived of his right 
of property guaranteed him by this section. Queen v. 
Comm ’rs, 193 N. €. 821, 138 S° EE. 310: 
Cited in Ewart v. Jones, 116 N. C. 570, 21 S. E. 787. 

§ 31. Removal of judges of the various courts 
for inability—Any judge of the Supreme Court, 
or of the Superior Courts, and the presiding of- 
ficers of such courts inferior to the Supreme 

Court as may be established by law, may be re- 
moved from office for mental or physical in- 
ability, upon a concurrent resolution of two- 
thirds of both houses of the General Assembly. 
The judge or presiding officer against whom the 
General Assembly may be about to proceed shall 
receive notice thereof, accompanied by a copy 
of the causes alleged for his removal, at least 
twenty days before the day on which either 
house of the General Assembly shall act there-. 
on. (Convention 1875.) 

Editor’s Note.—This section was added by the Convention 
of 1875. 

Cited in People v. Smith, 8: N. C. 304. 

§ 32. Removal of clerks of the various courts 
for inability—Any clerk of the Supreme Court, 
or of the Superior Courts, or of such courts in- 
ferior to the Supreme Court as may be estab- 

lished by law, may be removed from office for 

mental or physical inability; the clerk of the 
Supreme Court by the judges of said court, the 
clerks of the Superior Courts by the judge rid- 
ing the district, and the clerks of such courts 
inferior to the Supreme Court as may be es- 
tablished by law by the presiding officers of 
said courts. The clerk against whom _ proceed- 
ings are instituted shall receive notice thereof, 
accompanied by a copy of the cause alleged for 
his removal, at least ten days before the day ap- 
pointed to act thereon, and the clerk shall be en- 

titled to an appeal to the next term of the Super- 

ior Court and thence to the Supreme Court as 
provided in other cases of appeals. (Convention 
1875.) 

Editor’s Note.—This section was added by the Convention 
of 1875. 

Quoted in Stephens v. Dowell, 208 N. C. 555, 181 S. E. 
629, wherein city commissioners were held without author- 
ity to dismiss clerk of municipal court without notice and 
opportunity to be heard. 

§ 33. Amendments not to vacate existing of- 
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fices.—The amendments made to the Constitu- 
tion of North Carolina by this convention shall 
not have the effect to vacate any office or term 
of office now existing under the Constitution of 
the State, and filled, or held, by virtue of any 
election or appointment under the said Consti- 
tution and the laws of the State made in 
pursuance thereof. (Convention 1875.) 

Editor’s Note.—This section was added by the Convention 

of 1875. 
Legislature May Diminish Emoluments.—The Legislature 

has the constitutional power to diminish the emoluments of 
an office by the transfer of a portion of its duties to another 
office, and in such case the incumbent must submit. State 

v. Gales, 77 N. C. 283. 
Cited in Opinion of Judges, 114 N. C. Appx. 922, 928. 

IRL DGL Ee NV, 

Revenue and Taxation 

§ 1. Capitation tax; exemptions. — The Gen- 
eral Assembly may levy a capitation tax on 
every male inhabitant of the State over twenty- 
one and under fifty years of age, which said tax 

shall not exceed two dollars, and cities and 
towns may levy a capitation tax which shall not 
exceed one dollar. No other capitation tax shall 
be levied. The commissioners of the several 
counties and of the cities and towns may exempt 
from the capitation tax any special cases on ac- 
count of poverty or infirmity. (Const. 1868; Ex. 
Sess. 1920, c. 93.) 

For article on property and poll tax limitations under 
this section and section 6 of this article, see 18 N. C. Law 
Rev. 275. 
Editor’s Note.—This section was changed pursuant to Ch. 

93, Public Laws of 1920, extra session, from Sec. 1 in the 
Constitution of 1868 which was as follows: “The General As- 

sembly shall levy a capitatiun tax on every male inhabit- 
ant of the State over twenty-one and under fifty years of 
age, which shall be equal on each, to the tax on property 
value at three hundred dollars in cash. The Commissioners 
of the several counties may exempt from capitation tax in 
special cases, on account of poverty and infirmity, and the 
State and county capitation tax combines shall never ex- 
ceed two dollars on the head.” 

Effect of Amendment on Bonds Purchased Prior Thereto. 
—The amendment will not have the effect of relating back 
and invalidating taxation on the polls in a school district 
which had met the constitutional requirement before the 
amendment had become the law; for such would have the 
effect of impairing vested rights existing under a _ valid 
contract. Board v. Bray Bros. Co., 184 N. C. 484, 115 S. E. 
47; Hammond v. McRae, 182 N. C. 747, 110 S. E. 102. 

The amendment will invalidate taxation of the polls in 
a township where the electors therein voted’ for the levy 
ot a poll tax of six dollars in addition to the regular poil 
tax of two dollars although the election was held and the 
tax in question was voted before the amendment of this 
section. Dixon v. Board of County Com’rs, 200 N. C. 215, 
156 S. E. 852. 
Taxation for State and County Purposes Limited.—Taxa- 

tion, for State and county purposes combined, for the cur- 
rent and necessary expenses of the county government and 
new debts, cannot. exceed the constitutional limitation. 
French v. Board, 74 N. C. 692; Southern R. Co. v. Board, 
148 N. C. 220, 61 S. E. 690. 

No Limit on Taxation for Payment of Debts.—There is no 
limitation, however, of the power of taxation, upon either 
State or county, for the payment of their lawful debts, 
created before the adoption of the Constitution. French v. 
Board, 74 N. C. 692; Brothers v. Commissioners, 70 N. C. 
726. 
When Limitation May Be Exceeded.—Without special leg- 

islation a county may not authorize a levy of tax, exceeding 
the constitutional limitation upon the poll or property, to 
provided for a sinking fund to pay the principal and interest 
on bonds to be issued by it for highway purposes. It is 
otherwise as to a six months period of public schools re- 
quired by Article IX, sec. 3. Bennett v. Board, 173 N. C. 625, 
92 S. E. 603. See, also, Ballou v. Board, 182 N. C. 473, 
475, 109 S. E. 628. 
The limitation as to the levy on poll tax prescribed by this 
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section, does not apply to the levy of a special tax by a 
county for road purposes, authorized by the Legislature sub- 
mitted to the vote of the electors of the county and duly 
approved by them. Moose v. Board, 172 N. C. 419, 90 S. E. 
441. 

Section Does Not Apply to Municipal Corporations.—The 
restriction that the State and county tax combined shall 
never exceed $2 on the poll, applies only to State and county 

taxation, and not to municipal or quasi public corporations 
other than counties. Perry v. Commissioners, 148 N. C. 521, 
62 S. E. 608. 

Cited in concurring opinion of J. Dick in University R. 
Co. v. Holden, 63 N. C. 410, 431; Street v. Board, 70 N. C. 
664; Clifton v. Wynne, 80 N. C. 146; Cromartie v. Commis- 
sioners, 85 N. C. 211, 217; Parker v. Board, 104 N. C. 166, 
168, 10 S. E. 137; Redmound v. Tarboro, 106 N. C. 122, 137; 10 

S. E. 845; Board v. Commissioners, 137 N. C. 310, 313, 49 S. 
FE. 353; Pace v. Raleigh, 140 N. C. 65, 52 S. E. 277; Kitchen v. 

Wood, 154 N. C. 565, 70 S. E. 995; Ingrain v. Johnson, 172 
N. C. 676, 90 S. E. 805; Parvin v. Board, 177 N. C. 508, 99 
S. E. 432; Director General v. Commissioners, 178 N. C. 449, 
1010S, FE. 91. 

§ 2. Application of proceeds of State and 
county capitation tax. — The proceeds of the 
State and county capitation tax shall be applied 
to the purposes of education and the support of 
the poor, but in no one year shall more than 

twenty-five per cent thereof be appropriated to 
the latter purpose. (Const. 1868.) 

Section Orly Applies to General Purposes. — An objection 
that an act applies a part of the county capitation tax to 
the use of the public roads in violation of this section, which 
appropriates the State and county poll tax “to the purposes of 
education and the support of the poor,’’ can not be sustained, 
as that provision applies to the levy of taxation for general, 
not special, purposes. Crocker vy. Moore, 140 N. C. 429, 53 S. 
E. 229. 

Percentage Denoted to School Purpose.—Not less than 75 
per cent of the capitation tax must be devoted to school pur- 
poses. Board v. Board, 127 N. C. 263, 37 S. EB. 261. 
Power of Legislature as to Indigents.—It is the exclusive 

right of the Legislature to determine and declare by whom 
and how the indigent of the State entitled to support shall be 
ascertained, and from what fund and by whom allowances 
for their support shall be made. Board v. Commissioners, 
DS SN Ci37oe 1s Se bool. 

Cited in Parker v. Board, 104 N. C. 166, 168, 10 S. E. 137; 
Redmond v. Tarboro, 106 N. C. 122, 137, 10 S. E. 845; Board 
v. Commissioners, 137 N. C. 310, 311, 49 S. E. 353; County 
Board v. Board, 150 N. C. 116, 63 S. E. 724, concurring opin- 
ion of C. J. Clark in Waystaff v. Central Highway Comm., 
177, ING, 354, o08;099 oO. bt, 

§ 3. State taxation—The power of taxation 
shall be exercised in a just and equitable manner, 
and shall never be surrendered, suspended or 

contracted away. ‘Taxes on property shall be uni- 

form as to each class of property taxed. ‘Taxes 
shall be levied only for public purposes, and every 
act levying a tax shall state the object to which 
it is to be applied. The General Assembly may 
also tax trades, professions, franchises, and in- 

comes: Provided, the rate of tax on income shall 

not in any case exceed ten per cent (10%), and 
there shall be allowed the following exemptions, 
to be deducted from the amount of annual in- 
comes, to wit: for a married man with a wife liv- 
ing with him, or to a widow or widower having 
minor child or children, natural or adopted, not 
less than $2,000; to all other persons not less than 
$1,000, and there may be allowed other deductions 
(not including living expenses) so that only net in- 
comes are taxed. (Const. 1868; 1917, c. 119; Ex. 
Sess. 1920; c. 93; Ex? Sess.° 1924, ce. 115; 1935, c. 
248.) a 

Editor’s Note.—Sec. 3 of the Constitution of 1868 read as 
follows: ‘‘Sec. 3. Laws shall be passed taxing, by a uni- 

form rule, all moneys, credits, investments in bonds, stocks, 
joint-stock companies or otherwise; and, also, all real and 
personal property according to its true value in money. 
The General Assembly may also tax trades, profession fran- 
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chises, and incomes, provided that no income shall be taxed 
when the property, from which the income is derived, is 
taxed,” 
The first amendment was made pursuant to Ch. 119, 

Public Laws of 1917, by the addition of the following pro- 
viso after the word ‘money’: ‘‘Provided, notes, mort- 
gages, and all other evidence of indebtedness given in good 
faith for the purchase price of a home, when said purchase 
price does not exceed three thousand dollars, and said notes, 
mortgages, and other evidence of indebtedness shall be 
made to run for not less than five nor more than twenty 
years, shall be exempt from taxation of every kind: Pro- 
vided, that the interest carried by such notes and mort- 
gages shall not exceed five and one-half per cent.” 
The second amendment was made pursuant to Ch. 93, 

Public Laws of 1920, extra session, by the repeal of the 
clause “provided that no income shall be taxed when the 
property, from which the income is derived, is taxed’? and 
the addition of the proviso beginning with the words ‘“Pro- 
vided, the rate of tax on incomes.” 
The third amendment was made pursuant to Ch. 115, 

Public Laws of 1924, extra session. ‘The proviso added in 
1917 was repealed and for it was substituted the three pro- 

visos now appearing as the second paragraph of Sec. 3. 
Chapter 248, Public Laws of 1935, repealed the -entire sec- 

tion except for the last sentence and provisos, and substituted 
the present first three sentences in lieu thereof. 

This section provides that the General Assembly may 
tax trades and professions; and while this clause does not 
expressly apply the rule of uniformity to taxes imposed on 
trades and professions it has been judicially determined 
that the rule applies to these taxes as well as to taxes on 
property. Roach v. Durham, 204 N. C. 587, 591, 169 S. E. 
149, 
The power to levy taxes is the exclusive province of the 

legislature, and the superior court has no jurisdiction of 
an action the nature and purpose of which is to discover, 
to list and assess for taxation, property which has es- 
caped taxation. Henderson County v. Smyth, 216 N. C. 
421; coms pe. (2d)! 136, 
Taxes can be levied only for public purposes. Palmer v. 

Hayweod County, 212 N. C. 284, 193 S. E. 668, 113 A. L,. 
R. 1195. 

What May Be Taxed.—All taxes must be levied upon the 
poll or upon property; or, in the nature of a license, upon 
“trades, professions, franchises and incomes.’ State v. Bal- 
lard, 1122 N. C. 1024, 1026, 29 S. EK. 899. 

Under this section all property, real and personal, is sub- 
ject to taxation, unless exempt from taxation by the Con- 
stitution. Hardware Mut. Fire Ins. Co. v. Stinson, 210 N. 
C. 69, 185 S. BF. 449. 

What “Property” Includes.—It seems that the word 
“property” is used by the Constitution in a sense to make 
it exclude “money, credits, investments in bonds,” etc. Pul- 
len v. Raleigh, 68 N. C. 451. 
The words ‘‘all real and personal property,” in this sec- 

tion are to be taken in their most comprehensive legal im- 
port, and include every kind of real and personal property 
whatever, not excepting the several classes of personal prop- 

erty expressly mentioned in the first clause of the section. 
Redmond v. Commissioners, 106 N. C. 123, 10 S. E. 845. 
This section includes both tangible property, and taxes 

on “trades, professions, franchises, and incomes.’ Great 
Atlantic & Pacific Tea Co. v. Doughton, 196 N. C. 145, 
144 S. E. 701. 
Property Is Taxable without Regard to Ownership.—In 

Latta v. Jenkins, 200 N. C. 255, 156 S. E. 857, it is said: 
By virtue of the provisions of this section, all property, 
real and personal, in this State, is subject to taxation, in 
accordance with a uniform rule, under laws which the 
General Assembly is required by the Constitution to en- 
act, without regard to its ownership, and without regard 
to the purposes for which specific property is held, unless 
exempted by or under the provisions of section 5 of this 
article. Salisbury Hospital v. Rowan County, 205 N. C. 8, 
10, 169 S. E. 805. 

Equality in Levying of Excise Tax.—Section 11, ch. 127, 
Public Laws 1937, cannot be construed as imposing an ex- 

cise tax upon the receipt of proceeds of life insurance pol- 
icies issued to the beneficiary who retains all rights and lia- 
bilities thereunder, in addition to imposing an inheritance 
tax on the proceeds of policies issued to the insured or in 
which he retains some incidents of ownership, since such 
excise tax would have to be computed in accordance with 
graduated scale on .the basis of the amount of insurance to- 
gether with the value of the estate o- the legacy or the 

distributive share, and thus would produce inequality in the 
levying of such excise tax in contravention of this section. 
Wachovia Bank, etc., Co. v. Maxwell, 221 N. C. 528, 20 
S. E. (2d) 840. 
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The tax on income, imposed by the Revenue Acts of this 
State, is not a tax on property, within the meaning of 
the requirement of this section that property shall be taxed 
according to its true value in money. State v. Kent-Cof- 
fey Mfg. Co., 204 N. C. 365, 371, 168 S. E. 397. 
Under this section which limits income taxes to a maxi- 

mum of six per cent, any attempted increase in productivity 
of this field of revenue had to come at the expense of the 
small income man, and this is what has happened. See 11 
N. C. Law Rev., 255. 

Tax Must Be Uniform.—This section imperatively requires 
that all real and personal property be taxed by a uniform 
rule according to its true value in money. Pocomoke Guana 
Co. v. Biddle, 158 N. C. 212, 73 S. E. 996. 
The only constitutional restriction upon the power of the 

Legislature in classifying vocations and laying a tax of a 
different amount upon the different occupations is that the 
tax shall be uniform upon all in each classification. Dalton 
v. Brown, 159 N. C. 175, 75 S. E. 40. 

Chapter 30, Public Laws of 1937, providing for the li- 
censing of dry cleaners and pressers by the commission set 
up in the act, construed in pari materia with chapter 337, 
Public Laws of 1939, exempting from the provision of the 
act fourteen counties of the state, is held unconstitutional, 
whether the license fee therein imposed in addition to the 

license prescribed by the Revenue Act be considered a state 
tax or not, since it places a burden upon those engaged in 
the specified business in a portion of the state which is 
not imposed upon those engaged in the same business in 
other parts of the state without any reasonable basis of 
classification, and therefore discriminates within the class 
and accords a privilege and immunity to some not accorded 
to others. State v. Harris, 216 N. C. 746, 6 S. E. (2d) 854, 
128 A. L. R. 658, 

When Tax Is Uniform.—A tax is uniform when it is equal 
upon all persons belonging to the described class upon which 
it is imposed. Gatlin v. Tarboro, 78 N. C. 119; State v. 
Danenberg, 151 N. C. 718, 66 S. E. 301,-26 Ll. R. A. (CN. S.) 
890; Leonard vy. Maxwell, 216 N. C. 89, 3 S. E. (2d) 316. 
A tax is uniform and consistent with this section when it 

is equal on all persons in the same class, and hence a tax 
imposed on hotel keepers, which exempts from taxation those 
whose yearly receipts are less than $1,000, is not unconstitu- 
tional. Cobb v. Commissioners, 122 N. C. 307,'30 S. E. 338. 
A tax imposed to raise moneys for Employees’ Retirement 

Fund is for a public purpose and the Act provides benefits 

to thousands of teachers and employees of this State with- 
out discrimination, and therefore the tax does not offend 
this section. Bridges v. Charlotte, 221 N. C. 472, 20 S. E. 
(2d) 825. 
Whom Tax on Occupation Must Reach.—A tax upon an oc- 

cupation must reach all who follow it—all of a class, either 
of persons or things. Worth v. Petersburg R. Co., 89 N. G 
301, 302: 
Reasonableness of Classification.—See 

tions 105-98, 105-118. 
The power of the Legislature to classify subjects for the 

purpose of taxation is flexible, and the reasonableness of 
any classification will generally be construed with reference 
to the facts of the particular case, the predominant limi- 
tation on the power to classify being that the classification 
must be reasonable and not arbitrary and must rest upon 
scme substantial difference between the classes, and that 
the burden must be equal upon all in the same class, and 
a special classification by statute of wholesale grocers 
operating a cold storage chamber of some character for the 
preservation of fresh meats, as distinguished from those 
who handle only canned meats not requiring refrigeration, 
is a reasonable classification imposing an equal burden 
upon all of the class, and is constitutional and _ valid. 
Southern Grain Provision Co. v. Maxwell, 199 N. C. 661, 
LS SY Deve 
The classification must not be arbitrary or unjust, but 

must be based on substantial and reasonable differences 
between such classes. Great Atlantic & Pacific’ Tea Co. 
v. Doughton, 196 N. C. 145, 144 S. E. 701. 

While the provisions of this section do not expressly ap- 
ply to taxes on trades, professions, franchises and incomes, 
it does apply to such taxes from its inherent justice, but 
the General Assembly has the power to classify trades, 
professions, franchises and incomes for taxation where the 
classifications are reasonable and not arbitrary and are 
based upon substantial differences between the classes and 
apply equally to all within the classification. Great A. & 
P. Tea Co. v. Maxwell, 199 N. C. 433, 154 S. E. 838. 

The classification of subjects for taxation must be based 
upon reasonable distinctions and must apply equally to all 
within each class defined. Snyder v. Maxwell, 217 N. C. 
617, 9 S. E. (2d) 19. This rule applies to municipal cor- 

notes under  sec- 
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porations taxing trades or professions. 
vard, 217 N. C. 269, 7 S. E. (2d) 542. 

Classification of Mechanical Vending Devices.—While the 
legislature may not classify mechanical vending machines in 
accordance with the kinds of merchandise sold by such ma- 
chines in levying privilege taxes on their use, since the 
manner in which the article is sold is the same in all in- 
stances and the economic advantages in this method of sale 
may be regarded as the same, it may classify mechanical 
vending devices for the purpose of taxation and make a 
further classification or sub-classification in accordance with 
the quantity or kind of commodities sold by such method 
when such classifications are based upon real and reasonable 
distinctions. Snyder v. Maxwell, 217 N. C. 617, 9 S. E. 
(2d) 19. 
Classifying Dealers in Different Kinds of Merchandise.— 

The requirement of this section that all taxes shall be uni- 
form does not prohibit a municipality, which is empowered 
to tax persons engaged in mercantile business, from classify- 
ing dealers in a particular kind of merchandise, separately 
from those whose business it is to sell other articles falling 
within the same generic terms. Rosenbaum v. New Bern, 118 
N= ©) BBY 2472S. gig le 
Tax Based on Volume of Business.—A tax levied quarterly 

by a town, under authority of an act of the General Assembly, 
upon all traders doing business in the town, “of $1 for 
every $1,000 worth of goods sold during the preceding 
quarter,” is uniform and constitutional. Gatlin v. Tarboro, 
Tae Nes or 119. 
Tax Based on Counties in Which a Firm Does Business. 

—An act taxing every meat packing house doing business 
in the State $100 for each county in which such business is 
carried on is valid. Lacy v. Armour Packing Co., 134 N. C. 
Ai VARS RM LES 
Basing Taxes on Size of City in Which Business Located. 

—In act imposing an annual graduated license tax on the 
business of buying and selling fresh meats from offices, 
stores, vehicles, etc., in cities of 12,000, 8,000, and under 
8,000 inhabitants, respectively, is not unconstitutional, as 
not being uniform and in not imposing a license if the busi- 
ness is carried on outside a city or town; it being uniform 
as to all within each class. State v. Carter, 129 N. C. 560, 
40S... 11. 
Taxing Shares of Stock in a National Bank.—Shares of 

stock in a National Bank are proper subjects of State, 
county and municipal taxation. Such shares owned by non- 
residents are to be taxed in the city or town where the 
Bank is located and not elsewhere. Kyle v. Commissioners, 
To mN, (Oe 445. 
Taxing Cotton by Bale.—An act to provide improved mar- 

keting facilities for cotton, which enacts that on each bale 
of cotton ginned in North Carolina for two years, twenty- 
five cents shall be collected to specially guarantee the State 
warehouse system against loss, is not in derogation of this 
section. Bickett v. State Tax Comm., 177 N. C. 433, 99 S. 
Ba 418: 
Tax on Indictments.—A tax on indictments, civil suits, 

etc., is not a tax within the meaning of this section. State 
Ve eNutt; 79. Ne C.. 263. 

Inheritance Tax.—An inheritance tax is in the nature of 
an excise tax, or one on acquiring property or inheriting 
from a decedent, and does not come within the prohibition 
as to taxing an income upon property when the property 
itself is taxed and its imposition rests with the legislative 
power. In re Davis, 190 N. C. 358, 130 S. E. 22. 
License on Business of Hauling Timber.—An act requir- 

ing a license of anyone who carried on the business of haul- 
ing timber in a certain county, grading the license with 
reference to the number of horses driven to the wagon used 
is not repugnant to this section. State v. Bullock, 161 N. 
51223, 75 ©... O42; 

Zoning Cities—An act authorizing the division of a 
city into several zones for the purpose of fixing an ad 
valorem basis of real estate for taxation, uniform within 
each zone, but classified in accordance with destiny of 
population. character of building, etc., violates the man- 
datory provisions of our Constitution. that within its cor- 
porate limits all taxable property shall be by a uniform 
rule and ad valorem. Anderson v. Asheville, 194 N. C. 
17, fid8 wan tye Fld. 
Exception of Farm Products.—The exception of ‘farm 

products purchased from the producer” from the return re- 
quired to be made by merchants and other dealers as the 
basis for a license tax in not a discrimination against the 
products or citizens of other States; nor is it in violation 
of the provisions of this section which requires uniformity 
of taxation. State v. Stevenson, 109 N. C. 730, 14 S. E. 385; 
Ex Parte Brown, 48 Fed. 435. 
Railroad Property May Be Assessed by Corporation Com- 

mission.—An act providing for the assessment of railroad 

Kenny Co. v. Bre- 
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property by the Corporation Commission, is not in conflict 
with this section providing that such assessment be uni- 
form and ad valorem. Atlantic, etce., R. Co. v. New Bern, 
147 N, C. 165; 60,.S. EB. 925, 
Requiring Railroads to Pay State Taxes Earlier.—The 

provisions requiring railroads and other like corporations 
to pay their State taxes within a shorter period than those 
to the counties, is a uniform legislative classification ap- 
plying equally to all within its terms and not objectionable 
as a discrimination or a denial of the equal protection of tha 
laws prohibited by this section. Norfolk Southern R. R. Co. 
Vo Tyacy 182 Ge 615, 912215.) Ee. 763: 
Exemptions from Taxation.—The legislature in exempting 

property from taxation, Art. V, sec. 5, is required to ob- 
serve the basic principle of equality, and exemptions al- 
lowed by it must be uniform within the class as required 
by this section, both before and after its amendment in 
1936. Sir Walter Lodge, etc. v. Swain, 217 N. C. 632, 9 
S. E. (2d). 365. 
Exempting Bonds of Drainage District from Taxation.— 

Drainage districts are not regarded as municipal corpora- 
tions, and a legislative act exempting their bonds from 
taxation violates the uniform rule as to taxation required 
by this section. Commissioners v. Webb & Co., 160 N. C. 
594576).9, Be 552: 

Exemption of Property and Bonds of Municipality.—A 
legislative provision exempting the property and bonds of 
a city from taxation is valid when the bonds are to be 
issued for a public purpose, and certainly the bonds are 
exempt from taxation if sold to and held by an agency of 
the United States Government, or are held by a purchaser 
from such Federal agency. Any doubt as to the validity of 
this provision under this section must be resolved in fa- 
vor of its validity. Webb v. Port Comm., 205 N. C. 663, 
172 S. E. 377. See § 5 of this article. 
Taxes Reduced if Assets Returned for Taxes.—An act im- 

posing license taxes on the business of selling automobiles 
reducing the rate if three-fourths of the entire assets of the 
manufacturer are invested and returned for taxes herein, 
applies indiscriminately to the manufacturers of every state, 
and being for the object of reducing the license tax for 
selling automobiles in this state when the seller is already 
paying a tax here on three-fourths of his assets, is not vio- 
lative. Bethlehem Motors Corp. v. Flynt, 178 N. C. 399, 100 
S. E. 693. 

Local Assessment Based on Benefits—The constitutional 
provision that taxation shall be equal, uniform, and within 
certain limits, does not apply to local assessments imposed 
upon owners of property, who in respect to such ownership 

are to derive a special benefit in the local improvements 
for which the tax is expended. Cain vy. Commissioners, 86 N. 
C8; 
While assessments on lands abutting on streets improved 

are not required to be uniform with all other subjects of 
taxation, and in view of the particular benefits, such must 
be uniform as to all property owners within that class te 
meet the constitutional requirements. Gastonia v. Cloninger, 
TS7auINa Grev65pei23-. Se 76. 

Charter Making Taxing District of Each Improved.—Where 

the charter of a city provides that each street or portion of 
a street improved shall be a taxing district, by requiring 
the total cost of improvement on each street or portion of 
street improved to be ascertained and one-third thereof as- 
sessed on th’ property abutting on each side of the street, 
according to the frontage of each lot, and also provides 
methods whereby each lot owner may contest the assess- 
ment, such charter is not in violation of this section, re- 
quiring a uniform rule of taxing an estate according to its 
value in money. Hillard v. Asheville, 118 N. C. 845, 24 S, 
Bee eae 

Providing for Collection of Taxes for Past Years.—A law 

to provide for the collection of taxes for past years does not 
violate the provisions of this section in regard to uniformity 
of taxation. North Carolina R. Co. vy. Commissioners, 82 N. 
GC. 260} 

The tax levied under § 105-167, subsec. 13, was held 
not void as discriminatory in amount because of the pro- 

vision of the section that such tax need not be paid when 
the owner furnishes a certificate from a dealer in this state 
to the effect that the tax has been paid, and that such 

dealer will be responsible therefor to the Commissioner of 
Revenue, since the section requires the same amount to be 
paid regardless of whether the car is purchased from a 
dealer within or outside the state. Powell v. Maxwell, 210 
Nic Gs 21150 8860'S. - ES -326. 

Special License Tax on Real Estate Brokers Discrimina- 
tory.—Chapter 241, Public-Local Laws 1927, requiring real 
estate brokers in certain designated counties to be licensed 
by a real estate commission on the basis of moral character 
and proficiency in the public interest, and requiring pay- 
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ment of a license fee in addition to the state-wide license 
required, is unconstitutional as it applies only to the real 
estate brokers in the designated counties and is therefore 
discriminatory. State v. Warren, 211 N. C. 75, 189 S. 

E. 108. 
When Lien Attaches.—The lien for the payment of taxes 

assessed against personal property attaches only from the 
date of levy thereon. Carstarphen v. Plymouth, 186 N. C. 

90, 118 S. E. 905. 
Enjoining Collection of Income Tax.—A bill of equity to 

restrain the assessment and collection of the income tax 
provided by this section, and the collection and enforcement 
of certain franchise or privilege taxes as unconstitutional, 
does not warrant interlocutory injunctions. Southern R. Co. 
v. Watts, 289 Fed. 301. 

Interference by Courts.—This section of the Constitution 
vests exclusive authority in the Legislature to levy taxes, 
which may not be interfered with by the courts. Person v. 
Board, 184 . C. 499, 115 S. E. 336. 
Applied in Hilton v. Harris, 207 N. C. 465, 177 S. E. 411; 

State v. Bridgers, 211 N. C. 235, 189 S. E. 869. 
Quoted in Mecklenburg County vy. Piedmont Fire Ins. Co., 

210) New Gal715 485 Si, Ey 654 
Cited in Carolina Cent. R. Co. v. Wilmington, 72 N. C. 

73; Wilson v. Board, 74 N. C. 748; Albertson v. Wallace, 81 
N. C. 479, 481; concurring opinion of C. J. Smith in Rich- 
mond, etc., R. Co. v. Commissioners, 84 N. C. 504, 512; 
Raleigh v. Peace, 110 N. C. 32, 38, 14 S. E. 521; Wiley v. 
Board, 111 N. C. 397, 399, 16 S. E. 542; Charlotte Bldg., etc., 
Ass’n v. Commissioners, 115 N. C. 410, 413, 20 S. E. 526; 
Schaul v. Charlotte, 118 N. C. 733, 24 S. E. 526; dissenting 
opinion of J. Clark in Collins v. Pettitt, 124 N. C. 726, 32 
S. E. 975; State v. Roberson, 136 N.C. 587, 588, 48 S. E. 
595; Wolfender v. Board, 152 N. C. 83, 67 S. E. 319; State 
v. Williams, 158 N. C. 610, 73 S. E. 1000; Southern R. Co. 
v. Watts, 260 U. S. 519, 43 S. Ct. 192, 67 L. Ed. 375; Leon- 
ard ‘v. ‘Sink; 198. N.C. 114.5150.S3 Be Si3;) Hickory v:' Ca- 
tawba County, 206 No C. 165;9173° SS) &. 56: Saluda v. Polk 

County, 207 N. C. 180, 184, 176 S. E. 298; Raleigh v. Jordan, 
218 N. C. 55, 9 S. E. (2d) 507 (dis. op.); Rockingham County 
v. Elon College, 219 N. C. 342, 13 S. E. 618; Belk’s Dept. 
Store v. Guilford County, 222 N. C. 441, 23 S. E. (2d) 897. 

§ 4. Limitations upon the increase of public 
debts.—The General Assembly shall have the 
power to contract debts and to pledge the faith and 
credit of the State and to authorize counties and 
municipalities to contract debts and pledge their 
faith and credit for the following purposes: ‘To 
fund or refund a valid existing debt; to borrow in 
anticipation of the collection of taxes due and pay- 
able within the fiscal year to an amount not ex- 
ceeding fifty per centum of such taxes; to supply 
a casual deficit; to suppress riots or insurrections, 
or to repel invasions. For any purpose other than 
these enumerated, the General Assembly shall 

have no power, during any biennium, to contract 
new debts on behalf of the State to an amount in 

excess of two-thirds of the amount by which the 
State’s outstanding indebtedness shall have been 
reduced during the next preceding biennium, un- 
less the subject be submitted to a vote of the people 
of the State; and for any purpose other than these 
enumerated the General Assembly shall have no 
power to authorize counties or municipalities to 
contract debts, and counties and municipalities 
shall not contract debts, during any fiscal year, ‘to 
an amount exceeding two-thirds of the amount by 
which the outstanding indebtedness of the partic- 
ular county or municipality shall have been re- 
duced during the next preceding fiscal year, un- 
less the subject be submitted to a vote of the 

people of the particular county or municipality. In 
any election held in the State or in any county or 
municipality under the provisions of this section, 

the proposed indebtedness must be approved by a 

majority of those who shall vote thereon. And 
the General Assembly shall have no power to give 
or lend the credit of the State in aid of any person, 
association, or corporation, except to aid in the 

\ 
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completion of such railroads as may be unfinished 
at the time of the adoption of this Constitution, or . 
in which the State has a direct pecuniary interest, 
unless the subject be submitted to a direct vote of 

the people of the State, and be approved by a 
majority of those who shall vote thereon. (Const. 
1868; 1923, c. 145; 1935, c. 248.) 

As to the purpose of this section, see dissenting opinion 
of C. J. Clark in Pennington v. Tarboro, 180 N. C. 438, 105 
S. E. 199. 
Editor’s Note.—This section as contained in the Constitu- 

tion of 1868 was as follows: ‘‘Until the bonds of the State 
shall be at par, the General Assembly shall have no power 

to contract any new debt or pecuniary obligation in be- 
half of the State, except to supply a casual deficit, or for 
suppressing invasion or insurrection, unless it shall in the 
same bill levy a special tax to pay the interest annually. 
And the General Assembly shall have no power to give or 
lend the credit of the State in aid of any person, associa- 
tion or corporation, except to aid in the completion of 
such railroads as may be unfinished at the time of the 

adoption of this constitution, or in which the State has a 
direct pecuniary interest, unless the subject be submitted to 

a direct vote of the people of the State, and be approved 
by a majority of those who shall vote thereon.” This sec- 
tion was Section 5 of Article V of the original Constitution, 
but with the repeal of the original Section 4 pursuant to 
Chapter 85 of the Laws of 1872-73 this section was renum- 

bered to be Section 4. By virtue of an amendment adopted 
pursuant to Chapter 145 of the Public Laws of 1923, the 
first sentence was stricken out and the following inserted 
in lieu thereof: ‘Except for refunding of valid bonded 
debt, and except to Supply a casual deficit, or for sup- 
pressing invasions or insurrections, the General Assembly 
shall have no power to contract any new debt or pecuniary 
obligation in behalf of the State to an amount exceeding in 
the aggregate, including the then existing debt recognized 
by the State, and deducting sinking funds then on hand, 
and the par value of the stock in the Carolina Railroad 
Company and the Atlantic and North Carolina Railroad 
company owned by the State, seven and one-half per cent 
of the assessed valuation of taxable property within the 
State as last fixed for taxation.” Pursuant to Chapter 248 
of the Public Laws of 1935 this section was entirely re- 
written in its present form: For article discussing that 
amendment, see 16 N. C. Law Rev. 329. Many of the cases 
cited below were decided prior to the amendment. 

The language of this section is unambiguous, and by its 
plain terms the power of the state, or any county or mu- 
nicipality to contract debts in any biennium or fiscal year, 
respectively, without submitting the matter to a vote of 
the people, except for those purposes specifically enumer- 
ated in the amendment, is definitely prescribed to two-thirds 
of the amount by which its outstanding indebtedness was 
decreased during the prior biennium or fiscal year. Hally- 
burton v. Board of Education, 213 N. C. 9. 195 5S.) Ba 21. 
Refunding Bonds.—Defendant county proposed to issue 

bonds to refund bonds of several of its townships, which 
bonds constituted a valid existing debt of the county, the 
county having received the benefit of the proceeds of the 
bonds and having agreed to assume the indebtedness prior 
to the adoption of the amendment to this section. Plaintiff 
contended that the county bonds could not be issued without 
a vote by mandate of this section as amended. It was held 
that the proposed county bond issue was to refund a valid 
existing debt of the county within the meaning of this 
section, as amended, and under the exception therein pro- 
vided a vote is unnecessary, nor could the means for the 
repayment of the bonds be adversely affected by any con- 
stitutional change. Thompson vy, Harnett County, 212 N. 
C214, 19s S seat 58s 
During the prior fiscal year defendant county began re- 

funding operations, and during that year issued its refund- 
ing bonds, but did not retire the bonds refunded until the 
first day of the present fiscal year. Plaintiff contended that 
since both the refunding bonds and the bonds refunded were 
outstanding during the prior fiscal year, there had been an 
increase rather than a decrease in the county’s outstanding 
indebtedness during the prior fiscal year. It was held that 
the failure of the county to complete its refunding opera- 
tions during the prior fiscal years is immaterial, and the re- 
funding bonds should not be included in determining the 
amount by which the, county had reduced its outstanding 
indebtedness during the prior fiscal year within the mean- 
ing of the constitutional limitation on an increase of debt 
by counties and municipalities. Royal vy. Sampson County, 
214" NYG 259.199 S22 Hee 15. 
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Bonds in excess of two-thirds of amount by which taxing 
unit decreased its outstanding debt during prior fiscal year 
may be issued upon the approval of a majority of those 
voting under this section. Twining v. Wilmington, 214 N. 
RL GoG recs. ee 416. 

When a proposed bond issue is in excess of two-thirds of 
the amount by which the issuing county reduced its out- 
standing indebtedness during the prior fiscal year, the ques- 
tion must be submitted to a vote and issuance approved by 
a majority of the voters who shall vote thereon regardless 
of the purpose of the bonds, unless the purpose is within ‘the 
specific exceptions enumerated in this section. Sessions v. 
Columbus County, 214 N. C. 634, 200 S. E. 418. 

In determining the amount of debt contracted in any 
fiscal year within the provision of this section, limiting the 

power of a taxing unit to contract debts to two-thirds the 
amount by which the taxing unit’s outstanding debt was 
decreased during the prior fiscal year, the total amount of 
bonds issued during the fiscal year, by the taxing unit, 
whether with or without the approval of its voters, should 

be included, except bonds issued by it to fund or refund 
a valid existing debt, to supply a casual deficit, ta sup- 
press riots or insurrections, or to repel invasions, and ex- 
cept tax anticipation notes issued in an amount not exceed- 
ing fifty per centum of the taxes for the fiscal year. 
Hallyburton v. Board of Education, 213 N. C. 9, 195 S. E. 21. 
Bonds for Purpose Other Than Necessary Expense.—A 

proposed bond issue which is not only in excess of the 
amount by which the county reduced its outstanding in- 
debtedness during the prior fiscal year, but also for a pur- 
pose other than a necessary expense, must be approved 
not only by the majority of voters voting in the election 
under the provisions of this section, but also by a ma- 
jority of the qualified voters of the county under the pro- 
visions of art. VII, § 7, there being no conflict between 
the constitutional provisions, and both being applicable. 

Sessions v. Columbus County, 214 N. C. 634, 200 S. E. 418. 
Bonds for Streets and Sewage.—A municipality may not 

issue bonds for street and sewerage construction or exten- 

sion without a vote when, during the fiscal year, such 
city has issued bonds with the approval of the voters in 
excess of the amount by which it had reduced its outstand- 
ing indebtedness during the prior fiscal year, the purpose 
of the amendment being to limit the existing power of the 
governing authorities to issue bonds for necessary ex- 

penses so that the net indebtedness of the taxing unit 
should not be increased beyond the limits prescribed in the 
amendment, except with the approval of its voters. Gill v. 
Charlotte, 213 N. C. 160, 195 S. E. 368. 
Bonds for Municipal Power Plant. A contract of a 

municipality to construct a municipal electric power plant 
and to issue its bonds to pay for same, with provision that 
principal and interest of the bonds should be paid exclusively 
from the profits from the plant without resort to funds 
raised by taxation, does not create a ‘‘debt’’ of the munic- 
ipality within the meaning of this section as amended, 
which prohibits the contraction of a debt by a municipality 
in any fiscal year in excess of two-thirds of the amount 
by which its debt was decreased during the prior fiscal 
year. Williamson v. High Point, 213 N. C. 96, 195 S. E. 99. 
See also, McGuinn v. High Point, 219 N. C. 56, 13 S. E. 
(2d) 48. 
Year Debt Contracted.—The debt is contracted during the 

fiscal year following that in which the debt was reduced, 
even though the certificate of the secretary of the local 
government commission required by section 159-18 was not 
executed within that time. Board of Education v. State 
Board of Education, 217 N. C. 90, 6 S. E. (2d) 833. 

Issuing Bonds to Aid War Veterans.—A statute for the 
purpose of issuing bonds, passed by the Legislature and 
which has been approved by the vote of the people of the 
State at an election duly had for the purpose, providing for 
an issuance and sale of State bonds for the purpose of lend- 
ing the proceeds on mortgage to a certain amount of the 

value of the land to the veterans of te World War to help 
them in providing homes for themselves, is the pledging of 
the credit of the State for a public purpose, and is a valid 
exercise of statutory authority. Hinton v. Lacy, 193 N. C. 
496, 137 S. E. 669. 

Section Does Not Apply to School System.—This_ section 
is an inhibition on giving or lending the credit of the State 
to third persons, individual or corporate, and of the kind con- 
templated in the provision; and cannot be construed to affect 
the mandatory provisions of Article IX as to the mainte- 
nance of a State-wide school system by legislative enactment. 
Lacy v. Fidelity Bank, 183 N. C. 373, 111 S. E. 612. 
Vote of People Necessary to Aid New Railroad. — The 

General Assembly has no power to contract a debt, without 
a vote of the people, to aid in the construction of, or build 
a new railroad. University R. Co. v. Holden, 65 N. C. 410, 
412. 

NORTH CAROLINA Art. V,§5 

Same—Issuing Bonds to Pay for Stock.—A _ subscription 
for stock in a corporation and issuing bonds to pay for such 
stock, is a gift of the credit of the State, within the meaning 
of this section. Galloway v. Jenkins, 63 N. C. 147. 

When Counties May Subscribe to Railroad Stock. — This 
section could not be construed as limited in application to 
cases where railroads had been commenced and were unfin- 
ished at the time the constitution was adopted, and in which 
the counties, as such, had a direct pecuniary interest, but 
that it conferred power on counties to subscribe for stock, 
in the manner prescribed, in any railroad company which 
had been duly incorporated to build a projected road in 
which the citizens of the county, as a body, have a general 
interest because of the supposed benefits to be derived from 

it. Board v. Coler, 113 Fed. 705. 
Test of Bonds Being at Par.—The test of bonds being at 

par is, whenever in the particular transaction the State re- 
ceives in legal money the sum which she becomes liable 
to pay. Concurring opinion of J. Rodman in Galloway v. 
Jenkins, 63 N. C. 147. 
National Park Act.—The statute establishing the North 

Carolina National Park Commission. (Laws 1927, ch. 48) 
with the certain powers therein enumerated is for the 
benefit of the public of the State and not that of some 
third person, and does not fall within the provision of 
this section. Yarbrough y. Park Commission, 196 N. C. 
284, 145 S. E. 563. 
Section Does Not Apply to Insuring School Property.—A 

county board of education has the authority to insure school 
property in a mutual fire insurance company authorized to 
do business in this state, and assume the contingent lia- 
bility limited to the amount of the cash premium, and the 
execution of such policy does not lend the credit of the 
state to a private corporation under this section. Fuller v. 
Lockhart, 209. N. ‘© 61, 182 S$. B. 733. 

Cited in Northwestern North Carolina R. Co. v. Jenkins, 
65 N. C. 173; Commissioners v. Snuggs, 121 N. C. 394, 402, 28 

S. E. 539; Williamson v. High Point, 213 N. C. 96, 195 S. 
E. 90. 

§ 5. Property exempt from taxation.—Property 
belonging to the State or to municipal corpora- 
tions, shall be exempt from taxation. The General 
Assembly may exempt cemeteries and property 
held for educational, scientific, literary, charitable 
or religious purposes; also wearing apparel, arms 
for muster, household and kitchen furniture, the 

mechanical and agricultural implements of me- 
chanics and farmers, libraries, and scientific instru- 
ments, or any other personal property, to a value 
not exceeding three hundred dollars. The General 
Assembly may exempt from taxation not exceed- 
ing one thousand dollars ($1,000.00) in value of 
property held and used as the place of residence 
of the owner. (Const. 1868; 1872-73, c. 83; 1935, 

c. 444.) 

For article, “The Battle of Exemptions,” see 19 N. C. Law 

Rey. 154. 
Editor’s Note.—This section, which was Sec. 6 of the Con- 

stitution of 1868, was amended by the insertion of the phrase 
“or any other personal property,” in pursuance of ch, 83, 
Public Laws of 1872-73. The amendment, which added the 
last sentence of this section, was proposed by Public Laws 
1935, c. 444, s. 2, and adopted at the general election held 

in November 1936. 
The amendment of 1936 is only permissive in terms and 

not self-executing. The power of exemption, to the extent 
therein mentioned, is exercisable, in whole or in part, or 
not at all, as the General Assembly, in its wisdom, shall de- 
termine. Nash v. Board of Com’rs, 211 N. C. 301, 304, 190 

Sloe Yee 
Legislative Exemptions Must Be Considered with This 

Section.—The provisions of the Revenue Act exempting 

property from taxation must be considered in connection 

with this section, since the general assembly has no power 

to exempt property from taxation beyond the permissive 

power granted it by this section. Sir Walter Lodge, etc. 

v. Swain, 217 N. C. 632, 9 S. E. (2d) 365. 

Municipal Bonds to Provide Schoolhouses and Equipment 

Are Exempt.—Bonds issued by a municipality to provide 

schoolhouses and equipment were for a public purpose, and 

since the bonds, although the propesty of a private corpora- 

tion, were issued for a necessary public purpose and pur- 

chased in reliance upon the statutory provision exempting 

them from taxation, they stand upon the same footing as the 

school buildings erected with the proceeds of the bonds, 
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Mecklenburg County v. Piedmont Fire Ins. Co., 210 N. C. 

171, 185 S. E. 654. 
Municipal property acquired by tax foreclosure and sub- 

sequently rented is liable for county taxes, since it is not 

used by the city for a governmental purpose, and therefore 

does not come within the constitutional provision for the 

exemption of property from taxation. Benson v. Johnston 

County, 209 N. C. 751, 185 S. E. 6. See also, in this con- 

nection, Board of Financial Control v. Henderson County, 

208 N. C. 569, 181 S.-E. 636, 101 A. I. R. 783. 

Excise taxes on municipal property are not prohibited. 

Stedman v. Winston-Salem, 204 N. C. 203, 167 S. E. 813. 

Property Exempted by Constitution—Only one class of 

property is exempted from taxation by the Constitution it- 

self, to-wit, “property belonging to the State or to municipal 

corporations.” Charlotte Bldg., etc., Ass’n v. Commission- 

ers, 115 N. C. 410, 413, 20 S. E. 526. 

The power to grant exemptions under authority of the 

second sentence in this section, which may be exercised in 

whole, or in part, or not at all, as the General Assembly 

shall elect, is limited to property held for one or more of 

the purposes therein designated. Rockingham County v. 

Elon College, 219 N. C. 342, 345, 13 S. E. (2d) 618. See 

also, Guilford College v. Guilford County, 219 N. C. 347, 13 

S. E. (2d) 622. 
All property is subject to taxatiori unless exemption is 

authorized by the Constitution .and laws of the State. 

Piedmont Memorial Hospital v. Guilford County, 221 N. C. 
308, 20 S. E. (2d) 332. : 

The power of the Legislature to exempt from taxation 

property not owned by the State or its political subdivi- 

sions is perforce limited and restricted by the scope of the 
constitutional grant of the permissive power of exemption. 
Rockingham County v. Elon College, 219 N. C. 342, 13 Ss: 
E. (2d) 618. See also, Guilford College v. Guilford County, 
219 N. C. 347, 13 S.°E. (2d) 622. 

Business property owned by an educational institution and 
rented for offices and business purposes to private enter- 
prises, the net profit derived therefrom being devoted ex- 
clusively to educational purposes, was not within the ex- 
emption granted by this section. Rockingham County v. 
Elon College, 219 N. C. 342, 13 S. E. (2d) 618. See also, 
Guilford College v. Guilford County, 219 N. C. 347, 13 S. 

EB. (2d) 622. 
Property owned by a church and rented by it for com- 

mercial purposes, and the rent used for religious purposes, 

is not exempt from taxation. Sparrow v. Beaufort County, 

DT NitCe 222) 19GS) Es (2a eore 

Statutes Exempting Specific Property Are Construed 
Strictly.—Statutes enacted by the General Assembly exempt- 
ing specific property from taxation, because of the pur- 
poses for which such property is held and used, are and 
should be construed strictly, when there is room for con- 
struction, against exemption and in favor of taxation. Sal- 

isbury Hospital v. Rowan County, 205 N. C. 8, 11, 169 S. 
E. 805; Piedmont Memorial Hospital v. Guilford County, 
218 N. C. 673, 12 S. E. (2d) 265; Harrison v. Guilford County, 
218° N. C. 718, 12'S; EB. (2d) 269: 
Same—Corporation Composed of Stockholder Not a Munici- 

pal Corporation—A municipal corporation is one designed to 
create within a prescribed ierritory a local government of 
the people therein, as a part of that exercised by the State, 
with certain and defined restrictions and this section, ex- 
empting municipal corporations from taxation, does not in- 
clude within its meaning or intent a corporation composed 
of shareholders which in its form and controlling features 
is a business enterprise upon which municipal powers have 
been incidentally conferred in promotion of its primary pur- 
pose. Southern Assembly v. Palmer, 116 N. C 75, 82 S. 

bape 
Same—Drainage Districts Are Not Municipal Corpora- 

tions.—Drainage districts are not regarded as municipal cor- 
poration in purview of this section and a legislative act ex- 
empting their bonds from taxation violates the uniform rule 
as to taxation required by section 3 of this article. Drainage 
Comm. v. Webb & Co., 160 N. C. 594, 76 S. E. 552. 
Same—Local Assessment for Paving Street.—Local assess- 

ments against lands along the streets of a city for paving 
and improving the streets do not fall within the intent and 

meaning of this section. Tarboro v. Forbes, 185 N. C. 59, 

116 S. E. ‘81. 

Realty acquired for purposes of rural housing authority 

under §§ 157-1 to 157-39 is exempt from taxation under this 

section. Mallard y. Eastern Carolina Regional Housing 

Authority, 221 N. C. 334, 20 S. E. (2d) 281. 

Interest of State in Business Enterprises Not Included.— 

The provision contained in this section exempting property 

belonging to the State from taxation, does not embrace the 

interest of the State in business enterprises, such as railroads 
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and the like, but applies to the property of the State held 
for State purposes. Atlantic R. Co. v. Board, 75 N. C. 474. 
See also, Warrenton v. Warren County, 215 N. C. 342, 
Zse B.- (2d)) 463. 
Section Permissive.—Under this section the Legislature 

may exercise, to the full extent or in part, the power to 
exempt from taxation property held for educational, scien- 
tific, literary, charitable or religious purposes, or may de- 
cline to exempt at all. The constitutional provision being in 
the disjunctive, the Legislature can exempt the property up 
to a certain value and tax all above it, and may also tax prop- 
erty held for one of the purposes named and exempt that 
held for others. United Brethren v. Commissioners, 115 N. 
C. 489, 20 S. E. 626. See also Salisbury Hospital v. Rowan 
County, 205 N. C. 8, 169 S. E. 805. 

It Is Self-Executing.—The provisions of this section that 
property belonging to or owned by the State or municipal 
corporations, shall be exempt from taxation, is self-executing 
and requires no legislation to make it effective. Salisbury 
Hospital v. Rowan County, 205 N. C. 8, 10, 169 S. EK. 805. 
See also, Piedmont Memorial Hospital v. Guilford County, 
218 N. C: 673, 12 S. E. (2d) 265. 
When Exemption Attaches.—The quality of exemption 

attaches to property, as soon as it is lawfully acquired and 
remains with such property so long as it is owned by the mu- 
nicipal corporation, without regard to the purpose for 
which it was acquired or was held. Andrews v. Clay 
County, 200 N. C. 280, 283, 156 S. E. 855. 
Exemption of Property Used for Religious, etc., Purposes 

Is Not Self-Executing.—The provision of this section that 
the general assembly may exempt from taxation property 
held for educational, scientific, literary, charitable or religious 
purposes, is a grant of power and is not self-executing, and 
the power of the legislature to prescribe such exemptions is 
limited by the terms of the grant. Piedmont Memorial Hos- 

pital v. Guilford County, 218 N. C. 673, 12 S. E. (2d) 265. 
Use to Which Property Is Devoted.—Under this section it 

is the use to which the property is devoted and to the ex- 
tent of the interest so dedicated which should control, rather 
than the title or other tenure by which it is held, and its 
provisions are broad and comprehensive enough to uphold 
the legislative exemption as to all property used exclusively 
for educational purposes. Corporation Comm. vy. Oxford Semi- 
nary Constr. Co., 160 N. C.. 582, 76 S. E. 640. 
A lot purchased by trustee of a church for the pur- 

pose of erecting a new church and Sunday school thereon 
adequate for the needs of the congregation, and, pending 
the accumulation of sufficient funds to build the new church, 
used exclusively for open air Sunday school and church meet- 
ings, is property held for religious purposes within the 
meaning of this section and the legislature has power to ex- 

empt such property from taxation. Harrison v. Guilford 
County, .218. N. Ci 7is) 12555, B5(2d 269: 
The power granted the legislature to exempt property 

from taxation is limited by the language of this section 
to property held for educational, scientific, charitable or 
religious purposes, the purpose for which the property is 
held and not the character of the corporation or associa- 
tion holding the property being the basis for the grant of 
pertnissive power to exempt, and the legislature has no 
power to exempt property held by a religious or charitable 
corporation or organization for business or commercial pur- 
poses. Sir Walter Lodge, ete. v. Swain, 217 N. C. 632, 9 
Gee (2d) = 360, 

Lands in Hands of Trustee.—Where in construing a d2- 
vise of various property in a city the courts have decreed 
that the lands be sold within a period of five years and 
fifty-five per cent of thé proceeds distributed among several 
beneficiaries of the class exempted by this section, tne 
property itself is not held by the beneficiaries designated, 
but by the trustee in trust tor the purpose of sale and dis- 
tribution of part of the proceeds of the sale to them, and 
the exemption does not apply except to the proceeds of 
the sale when received by the beneficiaries in accordance 
with the decree, and the lands in the hands of the trustee 
are subject to taxation under Art. V, § 3. Latta v. Jen- 
kins, 200; N., C. 255, 156 S. FF. 857. 
Weight of Fact that Institution Has Not Been Paying.— 

The fact that an educational incorporation had gone for a 
long period of time without paying taxes unchallenged by 
both the legislative and executive department of the Govern- 
ment is deserving of great weight by the court in constru- 
ing this section. Corporation Comm. v. Oxford Seminary 
Constr. Co., 160 N. C. 582, 76 S. E. 640. 
No Distinction Between Public and Private Institutions.— 

The provisions of this section make no distinction between 
public and private educational corporations, or between insti- 
tutions which are in part conducted for the personal profit 
of the owner and those which are run on a salary basis, us- 
ing any profits which may arise in the extension of the 

[ 42 ] 



Art. V,§6 CONSTITUTION OF 

work. Corporation Comm. v. Oxford Seminary Constr. Co., 
160) N;. .C) 5625276 So ER. tA0: 

Cited in dissenting opinion of C. J. Merrimon in Redmond 
v. Commissioners, 106 N. C. 122, 147, 10 S. E. 845; Board v. 
Commissioners, 137 N. C. 310, 314, 49 S. E. 353; Davis v. 
Salisbury, 161 N. C. 56, 76 S. E. 687. Concurring opinion of 
Cc. J. Clark in Wagstaff v. Central Highway Comm., 177 N. 
C. 354, 358, 99 S. E. 1; Wells v. Housing Authority, 213 N. 
C. 744, 197 S. E. 693; Weaverville v. Hobbs, 212 N. C. 684, 
194 S. E. 860. 

§ 6. Taxes levied for counties. — The total of 
the State and county tax on property shall not 
exceed fifteen cents on the one hundred dollars 
value of property, except when the county prop- 
erty tax is levied for a special purpose and with 
the special approval of the General Assembly, 
which may be done by special or general act: 
Provided, this limitation shall not apply to taxes 
levied for the maintenance of the public schools 
of the State for the term required by article 
nine, section three, of the Constitution: Pro- 
vided, further, the State tax shall not exceed five 
cents on the one hundred dollars value of prop- 
erty. (Const. 1868; Ex. Sess. 1920, c. 93.) 

For article on property and poll tax limitations under 
this section and section 1 of this article, see 18 N. C. Law 
Rev. 275. 
Editor’s Note.—Pursuant to ch. 93, Public Laws of 1920, 

extra session, this section was substituted for the old Sec. 
6 (Sec. 7 of the Constitution of 1868), which was as fol- 

lows: “The taxes levied by the Commissioners of the 
several counties for county purposes, shall be levied in like 
manner with the State taxes, and shall never exceed the 
double of the State tax, except for a special purpose, and 
with the special approval of the General Assembly.’’ 

Ordinarily Expenses of Holding Courts and Maintaining 
Jails Are General Expenses.—Only under exceptional cir- 
cumstances may the expenses of holding courts and main- 
taining the county jail and caring for jail prisoners be classi- 
fied as expenses for special purposes, since ordinarily the 
holding of courts is a general expense recurring in the or- 
dinary course of and as necessary steps in the operation of 
the county government, and the maintenance of the county 
jail and the caring for prisoners is a general expense, con- 
tinuous and ever present, and a tax levy therefor in addi- 
tion to the 15c. levy made for general county purposes in 
another item is invalid, and plaintiff is entitled to recover 
the amount paid under the additional levy in his suit there- 
for instituted in accordance with the statutory procedure. 
Southern Ry. Co. v. Cherokee County, 218 N. C. 169, 10 S. 
E. (2d) 607. 

General or Special Act Suffices.—The legislative author- 
ity necessary to the validity of an assessment of taxes by 
a county for a special purpose in excess of the constitu- 
tional limit for general county purposes may be conferred 
by special or general act. Atlantic Coast Line R. Co. v. 
Lenoir County, 200 N. C. 494, 157 S. E. 610. 
What is a “special purpose” within the meaning of this 

section of the State Constitution is a matter for judicial 
rather than legislative determination, since such purpose 
for which an unlimited tax may be levied with the special 
approval of the general assembly must also be a “neces- 
sary expense’ of the county within the meaning of art. 
VII, § 7, which involves both questions of law and fact. 
Nantahala Power, etc., Co. v. Clay County, 213 N. C. 698, 
197 S. E. 603. 
The last paragraph of § 153-152, authorizing a county to 

levy a tax to pay a public hospital for the care and hos- 
pitalization of the indigent sick of the county under a con- 
tract with a hospital does not violate this section since the 
tax contemplated is for a special, necessary purpose, with 
special approval of the General Assembly. Martin v. Board 
of Com’rs, 208 N. C. 354, 180 S. E. 777. 
County Tax for Necessary Expenses.—Within the limita- 

tions of this section the county commissioners of the re- 
spective counties may levy a tax for necessary expenses 
without a vote of the people or special legislative author- 
ity. Glenn v. Board of County Com’r, 201 N. C. 233, 158 
S. E. 439; Sessions v. Columbus County, 214 N. C. 634, 200 
S. E. 418. 
And a county may levy taxes for necessary expenses in 

excess of the limitation fixed in this section, without a vote 
when the levy is also for a special purpose with the special 
approval of the legislature. Sessions v. Columbus County, 
214 N. C. 634, 200 S. E. 418. 
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The limitation of art. V, § 4, on the contraction of debt 
by counties and municipalities is in addition to the limita- 
tions prescribed by art. VII, § 7, and this section, and such 
local units may not create debts and issue bonds without a 
vote of the people, even for necessary expenses within the 
limitation prescribed by this section without the approval 
of the legislature, or in excess of the limitation prescribed 
by this section with the special approval of the legislature, 
unless such bonds, together with such other bonds as may 
have been issued during the fiscal year, do not exceed 
two-thirds of the amount by which such unit decreased its 
outstanding indebtedness during the prior fiscal year. 
Hallyburton v. Board of Education, 213 N. C. 9, 195 S. E. 21. 
While ordinarily when a statute is constitutional in part 

and unconstitutional in part, only the unconstitutional pro- 
visions will be disregarded, when an item for the levy of 
taxes includes both general and special expenses, the en- 
tire item in excess of the constitutional limitation, must 
fail, or if an item combines both a special and an unneces- 
sary expense, the item must fail in its entirety. Man- 
tahala Power, etc., Co. v. Clay County, 213 N. C. 698, 197 
Die eon 603; 

Incidental Expenses.—Defendant county levied taxes up 
to the 15-cent limitation for general county purposes, and 
in addition thereto levied a tax for “upkeep of county 
buildings, courthouse, county home, poor and paupers, and 
incidental purposes.” It was held that the court may not 
determine whether the ‘‘incidental expenses’? are for a 
necessary or unnecessary purpose, or for a general or spe- 
cial purpose, or how much of the tax is for “incidental ex- 
penses,’ and therefore the entire item is void as not be- 
ing for a special purpose with special approval of the leg- 
islature within the meaning of this section. Mantahala 
Power, etc., Co. v. Clay County, 213 N. C. 698, 197 S. EB. 603. 
Attorney’s Fees.—Defendant county levied taxes up to 

the 15-cent limitation for general county purposes and in 
addition thereto levied taxes for the purposes of “commis- 
sioners’ pay, expense and board, courthouse and grounds, 
and county attorney’s fees.” It was held that no special 
approval -of the legislature being shown for county attor- 
ney’s fees, the entire item must fail, and furthermore, the 
other purposes included in the item are for general county 
expenses and not for a special purpose within the meaning 
of this section. Nantahala Power, etc., Co. v. Clay County, 
DARN a (O0Ge o ee. he GOS. 

A tax to pay the county farm agent’s salary is for a spe- 
cial purpose having the special approval of the legislature, 
within the meaning of art. B, § 6, for which a tax in ex- 
cess of the 15-cent limitation may be imposed. Nantahala 
Power, etc., Co. v. Clay County, 213 N. C. 698, 197 S. E. 603. 
Supremacy of Legislative Power.—The constitutional power 

conferred on the Legislature to authorize counties to levy a 
special tax upon the property and poll for special county 
purposes is essential to the existence of the State, and in 
the exercise of this power the Legislature is supreme. Moose 
v. Board, 172 N. C. 419, 90 S. E. 441. 
When Vote and Legislative Authority Necessary.—Cities 

and towns may levy a tax for necessary expenses up to the 
constitutional limitation without a vote of the people and 
without legislative permission; for necessary expenses they 
may exceed the constitutional limitation by legislative au- 
thority, without the approval of the voters: but for pur- 
poses other than necessary, a tax cannot be levied either 
within or in excess of the constitutional limitation except 
with the approval of the voters under special legislative au- 
thority. Henderson v. Wilmington, 191 N. C. 269, 132 S. E. 
2: 
Levy Beyond Limitation Void.—A levy beyond the limita- 

tion is void. County Board v. Commissioners, 107 N. C. 110, 
12.8: E./190. 
Levy Partly for Special and Partly for General Purposes. 

—Where a statute authorizing the levy of a tax beyond the 
constitutional limit for a special purpose is infra vires, the 
taxes collected beyond the requirements of the special purposes 
may be turned into the general fund and used for general 
purposes, but where the act authorizes the levy partly for a 
“special purpose” and partly for general purposes it is ultra 
vires and no part of the levy can be collected. Williams v. 

Commissioners, 119 N. C. 520, 26 S. E. 150. 
Where Act Severable, Valid Part Effective—An act that 

attempts to authorize a county to supplement to any ex- 
tent its fund for general county expenses by special tax be- 
yond the limitations by this section of the Constitution, is 
to that extent unconstitutional and void; but where the valid 
portion of the act is distinctly severable from the invalid 
part, and may alone be enforced by the methods prescribed, 
without being affected by the invalid part, the entire statute 
will not be declared invalid by the courts. Norfolk Southern 
esi COM Va ROI, 87) ING, Ce 320,121 aSs Be 1534, 
Giving County Commissioners Authority to Issue Bonds.— 

The authority conferred upon the board of county commis- 
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sioners to build its road and bridges in any way that may 
seem practicable, and issue bonds not to exceed the actual 
cost, and to levy sufficient tax on real and personal property 

to pay interest, and create a sinking fund, is not necessarily 
inconsistent with this section excepting from the limitation 
of 15 cents on the $100 valuation of property a levy on county 
property for “a special purpose, and with the approval of 
the General Assembly, which may be done by special or 
general act.” Norfolk Southern R. Co. v. McArtan, 18 N. 

Cr 201, 116. Sa. Beous 
Special Approval for Necessary Expenditures.—This sec- 

tion, of the State Constitution, authorizes the Legislature 
to give special approval of taxation by a county for neces- 
sary expenditures by either a special or general statute. 
Norfolk Southern R. Co. v. Reid, 187 N. C. 320, 121 S. E. 
534. As to necessary expenses see note to Art. VII, sec. 7. 
Tax for Road Purposes.—Authority may be given by the 

Legislature to a county to levy a special tax for road pur- 
poses upon the approval of its electors lawfully ascertained, 
to exceed the general tax limitation, by special or general 
acts, State v. Kelly, 186 N.C. 365,.119) Si B.e755; 
An act authorizing counties to issue bonds for the purpose 

of laying out and operating, altering and improving the pub- 
lic roads of the county, etc., is for a special purpose within 
the intent and meaning of this section. Parvin v. Board, 
177 Navies 508, 994S. “E432! 

Details Unnecessary.—An act giving the special approval 
of the Legislature to county taxation for special purposes 
need not specify the sum to be raised by such taxation, nor 
a limit beyond which it cannot be carried; details are not 
proper in such statutes—these should be left to the commis- 

sioners. Brodnax v. Groom, .64 N. C. 244. 
A tax levied by the county commissioners for the aged 

and infirm, to pay jurors, for feeding and caring for the 
county prisoners are expenses to be paid from the gen- 
eral county fund as current expenses, and fall within the 
limitations of this section. Southern Ry. Co. v. Cherokee 
County, 195 N. C. 756, 143°S. E. 467. 
Statutory Validation of Excessive Levy.—Where a county 

has levied a tax for general purposes in excess of that 
permitted by our Constitution, Art. V, sec. 6, which a 
property owner has paid under protest, and has reserved 
his right under the provisions of § 105-406, it may not be 
validated by an act passed after the assessment had been 
passed upon or levied under the former statute. Southern 

Ry. Co. v. Cherokee County, 195 N. C. 756, 781, 143 S&S. 
E. 467. 

Correction of Minutes of Levy.—The board of commis- 
sioners of a county may correct the minutes of a levy 
of taxes formerly made by it to show separately the items 
relating to current county expenses and the items of levy 
for unauthorized special purposes when no change in the 
former levies are thereby made. Southern Ry. Co. v. 
Cherokee County, 195 N. C. 756, 143 S. E. 467. 

Public-Local Laws 1927, ch. 201, applicable to Cherokee 
County, cannot validate a void levy. R. R. v. Cherokee, 
194 N. C., 781. It may be that the General Assembly 
could pass a special act or general law allowing a levy 
for special purposes of this kirid in emergency cases. 
Southern Ry. Co. v. Cherokee County, 195 N. C. 756, 759, 
143 0S. es 407 

Bonds for Erection of Jail—Where the erection of a new 
jail was a public necessity, bonds necessary to provide 
funds for the erection are for a special necessary county 
expense under §§ 153-9, 153-49, and the taxes necessary to 

pay principal and interest of such bond issue are not sub- 
ject to limitation on the tax rate. Castevens v. Stanly 
County. 209 SN. F Gik75, Sa eee 

Bonds Issued to Refund Other Bonds.—Where the mu- 
nicipal finance act does not apply to refunding certain bonds 
of a county, issued prior to its operating effect, and the 

bonds become due and payable, and there is no provision 
made for their payment, the act of the board of county com- 
missioners in paying them out of the general county fund 
as a temporary arrangement, using the bonds as collateral 
to secure the repayment by refunding bonds to be author- 
ized by the Legislature: Held, the bonds later authorized 
by the Legislature and issued by the county to refund the 
indebtedness to the general county fund are for a special 

purpose and do not fall within the general limitation of 

fifteen cents on the one hundred dollars valuation pre- 
scribed by the Constitution. Barbour v. Wake County, 197 
N. C. 314, 148 S. E. 470. 

Under ch. 342, Public-Local Laws 1935, defendant county 
proposed to issue county bonds to refinance bonds issued 
by the townships of the county. The proceeds of the town- 
ship bonds were used in the construction of highways which 
were later taken over by the county and thereafter by the 
state. The proposed county bond issue is for a county pur- 
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pose within the meaning of this section. Thomson v. Har- 
nett County, 209 N. C. 662, 184 S. E. 490. 
A county has authority, to issue funding and refunding 

bonds with the approval of the local government commis- 
sion to take up valid, outstanding indebtednesses of the 
county which were incurred for necessary county expenses. 

Brooks v. Avery County, 206 N. C. 840, 175 S. E. 199. See 

Thomson v. Harnett County, 209 N. C. 662, 184.S. E. 490. 
Cited in Cromartie vy. Commissioners, 85 N. C. 211, 217; 

Parker v. Board, 104 N. C. 166, 168, 10 S. EK. 137; Redmond vy. 
Commissioners, 106 N. C. 122, 130, 145, 10 S. E. 845; Board 
v. Board, 111 N. C. 578, 579, 16 S. E. 621; Herring v. Dixon. 
122 N. C. 420, 423, 29 S. E. 368; Jones v. Commissioners, 135 
N. C. 218, 224, 47 S. E. 753; Board v. Commissioners, 137 N. 
C. 310, 311, 49 S. E. 353; Director-General v. Commissioners, 
178 N. C. 449, 101 S. E. 91; Board v. Assell, 194 N. C. 412, 

S. E. 580; Castevens v. Stanly County, 211 N. C. 642, 191 
S. E. 739; Gill v. Charlotte, 213 N. C. 160, 195 S. E. 368; 
Palmer v. Haywood County, 212 N. C. 284, 193 S. EB. 668, 113 
A. I. R. 1195; Board of Education v. Wilson, 215 N. C. 
216, 1 SB. (2d), 544, 

§ 7. Acts levying taxes shall state objects, etc. 
—Every act of the General Assembly levying a 
tax shall state the special object to which it is 
to be applied, and it shall be applied to no other 
purpose. (Const. 1868.) 

Section Does Not Apply to Counties or Towns.—The pro- 

visions of this section does not extend to taxes levied by 
counties or incorporated cities or towns for general munici- 
pal purposes. Cabe v. Board, 185 N. C. 158, 116 S. E. 419. 
This section has not application to taxes levied by the 

county authorities for county purposes. Parker y. Board, 
1045 N- Co166; M0eS. B87. 

Act Providing for Levy to Pay County Bonds.—Where an 
act authorizes the levy and collection of a special tax for 
the payment of certain county bonds; and a later act directed 
that the special tax collected under the first act should be 
turned into the general county fund, the first act is in con- 
flict with this section which provides that every act of the 
General Assembly levying a tax shall state the special ob- 
ject to which it is to be applied. McCless vy. Meekins, 117 N. 
Ci 45y, 3558 23) She oo) 

Statute Authorizing County to Impose Tax.—Where the 
statute authorizes a county to impose a tax for necessary 
expenses, it is a delegation of the power to be exercised by the 
county as an agency for the State for the convenience of local 
administration, and the statute is not void in failing to state 
the special object to which it is to be applied, nor is the tax 
itself invalid if this constitutonal requirement has been ob- 
served by the county authority in the imposition of the special 
tax. Norfolk Southern R. Co. v. Reid, 187 N. C. 320, 121 
S. B., 534: 
Cited in University R. Co. v. Holden, 63 N. C. 410; Kyle 

v. Commissioners, 75 N. C. 445; Board of Education v. Wil- 
son, 215 N. C. 216, 1 S. E. (2d) 544. 

ARTICLE. VI 

Suffrage and Eligibility to Office 

§ 1. Who may vote. — Every male person born 
in the United States, and every male person who 
has been naturalized, twenty-one years of age, and 
possessing the qualifications set out in this ar- 
ticle, shall be entitled to vote at any election by 
the people in the State, except as herein otherwise 
provided. (Const. 1868; Convention 1875; 1899, c. 
218; 1900, c. 2.) 
Cross References.—See annotations under section 2. 

statutory provisions regarding elections and the 
tions of voters therein, see section 163-1 et seq. 

Editor’s Note.—Article VI was re-drafted and submitted 
to a popular vote, August 2, 1900, to become effective July 

For 
qualifica- 

1, 1902, Ch. 218, Public Laws of 1899; Ch. 2, Public Laws 
of 1900. 

Sec. 1 of this article originally was as follows: “Every 
male person born in the United States, and every male per- 
son who has been naturalized, twenty-one years old, or up- 
ward, who shall have resided in this State twelve months 
next preceding the election, and thirty days in the county 
in which he offers to vote shall be deemed an elector.”” The 
Convention of 1875 changed “thirty” to “ninety” and added 
the sentence: “But no person who, upon conviction or 
confession in open court, shall be adjudged -guilty of a fel- 
ony, or any other crime infamous by th2 laws of this State, 
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and hereafter committed shall be deemed an elector, un- 
less such person shall be restored to the rights of citizen- 
ship in a manner prescribed by law.’’ Pursuant to ch. 218, 
Public Laws of 1899, and ch. 2, Public Laws of 1900, the 
section was amended to read as at present. 
The 19th amendment to the Constitution of the United 

States, ratified August 26, 1920, provided that “the right 
of citizens of the United States to vote shall not be denied 
or abridged by the United States or by any State on ac- 
count of sex.” The General Assembly of North Carolina 
provided for the registration and voting of women by ch. 
18, Public Laws of 1920, extra session. 

Cited in Chester, etc., R. Co. v. Commissioners, 72 N. C. 
486, 493; Foard v. Hall, 111 N. C. 369, 372, 16 S. E. 420; 
Quinn v. Lattimore, 120 N. C. 426, 26 S. E. 638; Allison v. 
Sharp, 209 N. C. 477, 184 S. E. 27; Gill v. Board of Com’rs, 
160 iva, o17G, 70 ‘Se 206.946 RR. AS (Ne S,) 2933. State 
v. Knight, 169 N. C. 333, 85 S? EB. 418, L. R. A. 1915F, 898, 

Ann. Cas. 1917D, 517 (right of women to vote); Harris vy. 
Watson; 201 N. C. 661, 161 S: KE. 215, 79 A. L: R. 441. 

§ 2. Qualifications of voters—He shall reside 
in the State of North Carolina for one year and 
in the precinct, ward or other election district in 
which he offers to vote four months next preced- 
ing the election: Provided, that removal from one 
precinct, ward or other election district to another 
in the same county shall not operate to deprive 
any person of the right to vote in the precinct, 
ward or other election district from which he has 
removed until four months after such removal. 
No person who has been convicted, or who has 
confessed his guilt in open court upon indictment, 
of any crime the punishment ci which now is, 
or may hereafter be, imprisonment in the State’s 
Prison, shall be permitted to vote, unless the said 

person shall be first restored to citizenship in the 
manner prescribed by law. (Convention 1875; 
1sou° cele. 1900" c. 2's. 2: Ha Sess... 1920, 0:93.) 

Editor’s Note.—This section was added pursuant to ch. 
218, Public Laws of 1899 and ch. 2, Public Laws of 1900. 
The first sentence read: ‘‘He shall have resided in the 
State of North Carolina for two years, in the county six 
months, anc in the precinct, ward or other election district 
in which he offer to vote, four months next preceding the 
election.”” This sentence was changed to read as at pres- 
ent, pursuant to ch. 93, Public Laws of 1920, extra ses- 
sion. 

Qualifications Same for Municipal Election.—The quali- 
fication of voters in a municipal election is the same as in a 
general one. State v. Carter, 194 N. C. 293. 

Cities and towns, like counties and townships, are parts 
and parcels of the State, organized for the convenience of 
local self-government; and the qualifications of voters are 
the same, to-wit, citizenship, twenty-one years of age, 
twelve months (now two years) residence in the State and 
thirty days (now four months) in the city or town. People 
v. Canaday, 73 N. C. 198. 
A provision in the charter of a municipality limiting the 

right of suffrage in municipal elections to owners of real 
property within the town is unconstitutional. Smith v. Car- 
olina Beach, 206 N. C. 834, 175 S. E. 313. 

“‘Residence’”” Defined.—Residence, as used in this section 
defining political rights, is synonymous with domicile, denot- 
ing a permanent dwelling place, to which the party, when 
absent, intends to return. State vy. Grizzard, 89 N. C. 115. 
A person, in order to become a qualified elector in this 

State, must have come into the State a year (now two 
years) before the election, or have been domiciled within it 
for twelve months after forming the purpose to remain, and 

the same intent must be concurrent with the actual occupa- 
tion of a domicile in the county in order to entitle him to 
the rights of an elector within its limits. Boyer v. Teague, 
g06°°N, Cy 576, 11 S. FE. 665. 4 

In order to acquire a residence for the purpose of ex- 
ercising the right to vote in a given locality, the ‘“‘resi- 
dence” must be of a permanent, and not of a temporary 
character, corresponding with the word domicile. State 
Temtarter, I990 IN. Gr '697,, 143 S. By 513. 
Protracted Residence Abroad. — A protracted residence 

abroad of one engaged in business and with no home in this 
state, is not consistent with the idea of a residence here. 
State v. Grizzard, 89 N. C. 115. 

Conviction of Crime.—In a contested election case, a con- 
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viction of an offense under a local law prescribing punish- 
ment in the State’s Prison, renders void the vote of the 
one so convicted, whether the indictment charged or failed 
to charge that the alleged offense was ‘‘feloniously”’ com- 
mitted. State v. Jackson, 183 N. C. 695, 110 S. E. 593. 
Vote of Escaped Prisoner.—If a person in jail for misde- 

meanor (not infamous), and sentenced to imprisonment, es- 
capes, and, before he is recaptured, his term or sentence 
expires, and he votes in his own precinct, in which he re- 
sided before he was sentenced, such vote is valid if the 
voter be otherwise qualified; but, if the voter is a fugitive 
from justice, and hiding from one part of the county to 
another, and voted in the precinct he happened to be in, and 
not in the precinct of his residence when sentenced, such 
vote is illegal. Boyer v. Teague, 106 N. C. 576, 11 S. E. 
665. 

Where Voter Resides Near Precinct Line.—When a voter 
resides on or so near the precinct line, or the line be so un- 

certain that it is doubtful in which precinct the voter lives, 
and the voter, honestly and in good faith, bona fide, registers 
and voters in the precinct he, in good faith, alleges and be- 
lieves he lives in, and has good reason to believe he is cor- 
rect, and registers and votes in no other precinct, such 
vote is legal. Boyer v. Teague, 106 N. C. 576, 11 S. E. 665. 
Mere Failure to Administer Oath.—The mere failure of 

the registrars to administer the oath to the electors, and 
allowing them to vote where not challenged, will not affect 
the result of the election held for the establishment of a 
special road district under valid legislative authority, when 
the electors so voting are qualified. Woodall v. Highway 
Commission, 176 N. °C. 377,97" So Ey 226: 
Oath Does Not Embrace All Qualifications——The oath pre- 

scribed for electors by section 163-29, omits some of the es- 
sential requisites to voting contained in the Constitution, 
and is confined to those indispensable qualifications set out 
in this section. The oath does not extend to disqualifica- 
tion incident upon conviction for crime. State v. Houston, 
103 N. C. 383, 9 S. E. 699. 

Same—Increasing Length of Residence.—The General As- 

sembly cannot in any way change the qualifications of 
voters in State, county, township, city or town elections; 
an act which requires a longer residence in the county than 
this section requires, is unconstitutional. People v. Cana- 
day Zoe. e,. 98; 
Provision That Commissioners’ Come from Different Par- 

ties.—A provision in a statute that township highway com- 
missioners shall be selected for their fitness, and not for 
political faith, and to remove the position from partisan 
politics, one each of the two members to be elected shall, 
“so far as feasible and practicable, come from each of the 

two leading political parties of the township,” is too in- 
definite and uncertain to affix a qualification to the posi- 
tion, being recommendatory only to the voters, whose ac- 
tion is not reviewable by the courts. State v. Sanders, 174 
NGS C2 e112 1035'S... Ha 4/6, 

Cited in Quinn v. Lattimore, 120 N. C. 426, 2 S. E. 638; 
Cox v. Com’rs of Pitt County, 146 N. C. 584, 60 S. E. 516, 

161. R. A. CN. S.) 253; State v. Windley, 178 N. C. 670, 
673, 100 S. E. 116; Allison v. Sharp, 209 N. C. 477, 184 S. 
Ee 27s 

§ 3. Voters to be registered—Every person 
offering to vote shall be at the time a legally reg- 
istered voter as herein prescribed, and in the man- 
ner hereafter provided by law, and the General 
Assembly of North Carolina shall enact general 
registration laws to carry into effect the provi- 

sions of this article. (Const. 1868; 1899, c. 218; 
1900, c. 2, s. 3.) 
For statutory 

163-28 et seq. 
Editor’s Note.—Sec. 2 of the Constitution of 188 was as 

follows: “It shall be the duty of the General Assembly to 

provide from time to time, for the registration of all 

electors, and no person shall be allowed to vote without 
registration, or to register, without first taking an oath or 

affirmative to support and maintain the Constitution and 

laws of the United States, and the Constitution and laws 
of North Carolina, not inconsistent therewith.” This was 
amended to read as the present Sec. 3 pursuant to ch. 218, 
Public Laws of 1899 and ch. 2, Public Laws of 1900. For 

the present registration laws, see §$ 163-29 to 163-52. 
Power of General Assembly.—While the General Assembly 

cannot add to the qualifications prescribed by the Constitu- 
tion for voters, it has the power, and, it is the duty, to 
enact such registration laws as will protect the rights of 
duly qualified voters, and no person is entitled to vote un- 

provision as to registration, see section 
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til he has complied with the requirements of those laws. 

State v. Scarborough, 110 N. C. 232, 14 S. E. 737. P 

Act Requiring New Registration—An act authorizing a 

bond issue by a county is not objectionable as violating this 

section, upon the ground that it empowered the county 

commissioners to order a new registration. Cox v. Commis- 

sioners, 146 N. C. 584, 60 S. E. 516. 

Act Requiring Proof of Ability to Read and Write Is 

Valid.—The provisions of § 163-28 providing that a person 

presenting himself for registration shall, before he is reg- 

istered, prove to the satisfaction of the registrar his abil- 

ity to read and write any section of the Constitution, was 

held valid, since the authority was granted the Legisla- 

ture by this section to enact general legislation to carry 

out the provisions of this article. Allison v. Sharp, 209 N. 

C., 477, 184 S. Ba 27: 

§ 4. Qualification for registration—Every per- 

son presenting himself for registration shall be 

able to read and write any section of the Constitu- | 

tion in the English language. But no male person 

who was, on January 1, 1867, or at any time prior 

thereto, entitled to vote under the laws of any 

State in the United States wherein he then re- 

sided, and no lineal descendant of any such per- 

son, shall be denied the right to register and vote 

at any election in this State by reason of his fail- 

ure to possess the educational qualifications here- 

in prescribed: Provided, he shall have registered 

in accordance with the terms of this section prior 

to December 1, 1908. The General Assembly shall 

provide for the registration of all persons entitled 

to vote without the educational qualifications 

herein prescribed, and shall, on or before Novem- 

ber 1, 1908, provide for the making of a perman- 

ent record of such registration, and all persons so 

registered shall forever thereafter have the right 

to vote in all elections by the people in this State, 
. 

unless disqualified under section two of this ar- 

ticle. (Const. 1868; 1899, c. 218; 1900;*c.. 2) sae; 

Fx. Sess. 1920, c. 93.) 

Editor’s Note.—This section was added in pursuance of ch. 

218, Public Laws of 1899 and ch. 2, Public Laws of 1900. 

The following changes were made pursuant to ch, 93, Pub- 

lic Laws of 1920, to make the section read as at present: 

the clause ‘‘and before he shall be entitled to vote, he, shall 

have paid on or before the first of May, of the year in 

which he proposes to vote, his poll tax for the previous 

year as prescribed by Article V, Section 1, of the Consti- 

tution,’ immediately following the word “language, was 

stricken out; the proviso, “Provided, such person shall have 

paid his poll tax as above required,’”? was stricken from the 

end of the Section. 

The language of this section is mandatory. 

Sharp, 209 N. C. 477, 480, 184 S. EB. 27. ' 

Registration Essential.—_Registration is essential to the 

exercise by a citizen, possessed of the other legal qualifica- 

tions, of his right to vote, and, when duly made, is prima 

facie evidence of the right. State v. Waldrop, 104 N. C. 453, 

10 Si By. 694. 
Same—Act of Public 

tor, who is qualified to vote, 

a public officer, and entitles the elector to cast 

State v. Nicholson, 102 N. C. 465, 9 Si By hab. 

Registrar Is Logical Person to Carry Out Requirements 

of Section.—As this section of the Constitution says “pre- 

senting himself for registration,” someone has to determine 

whether or not the person shall be able to read and write 

any section of the Constitution in the English _ language. 

Section 163-28, putting this duty on the registrar is unques- 

tionably a reasonable provision, and the registrar is the 

logical person to carry out the provisions of the Constitu- 

tion. Allison v. Sharp. 209 N. Cc. 477 iA80s 184 Sy Leese 

What Registrars May Ask.—Registrars may ask the elec- 

tor his age and _ residence, the township or county from 

whence he removed, in case of such removal since the last 

election, and whether he has resided in the State two years, 

and in the county in which he proposes to vote four months, 

preceding the election. If, in reply to such questions, the 

elector answers that he is twenty-one years old, and has 

resided in the State two years and in the county four months 

preceding the election, it is the duty of the registrars, upon 

his taking the prescribed oath, to record his name as a 

Allison v. 

Officer.—The registration of an elec- 

must be accepted as the act of 
his vote. 
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voter; but bystanders may require him to be sworn as ta 
his residence. In re Reid, 119 N. C. 641, 26 S. E. 337. 
As to the oath, see State v. Nicholson, 102 N. C. 465, 9 S. 

E. 545. 
Permanent Roll Does Not Dispense with Further Registra- 

tion.—The fact that a voter is registered on the permanent 
roll as provided by the Constitution does not dispense with 
the necessity of his registering anew in order to become a 
qualified voter, whenever required by the statutes regulat- 
ing the registration of voters. Clark v. Statesville, 139 N. 
C..490,, 52,5. EH. 52. 
Purpose of Permanent Roll.—The making of a permanent 

roll of record was intended to be done for the sole purpose 
of furnishing convenient and easily available evidence of 
the fact that those whose names appear thereon are not re- 
quired to have the educational qualification. Clark v. States- 

Ville, 139) INie@.5490; 52 3S. B52. 
Registration Book Lost.—Where the registration book of 

an election precinct had been lost, and could not be re- 
placed, but the registrar procured a new book, in which he 
entered the names of such persons as he knew had thereto- 
fore been registered, and also the names of those who ap- 
plied for registration subsequently and it appeared that, at 
the election following, no one voted whose name did not ap- 
pear on the registration book, that no one voted who was 
not entitled to vote, and no one who was entitled to vote 
was excluded the election was valid. State v. Waldrop, 104 
IN. (C)453, 10 (S2B. 694: 

When No Registration at All—Where there has been no 
registration at all, the votes cast cannot be counted by 
proving that none but duly qualified electors voted; possibly 
this principle might be relaxed where a fraudulent conspir- 
acy to deprive the voters of the right of suffrage is shown; 
and it does not apply where the Legislature has failed to 
provide means for registration. State v. Scarborough, 110 N. 
Cer 25254 See a7. 
When Prevented from Registering by Registrars.—Where 

a voter offers to comply with the laws in reference to regis- 
tration, but is prevented by the wrongful conduct of the 
registrar, his vote should be received and counted, but a 
vote cast upon an invalid registration should be rejected. 
State v. Scarborough, 110 N. C. 232, 14 S. E. 737. 
Necessity of Having Paid Taxes.—Where the validity of a 

special tax depends upon whether certain persons who had 
voted had paid their taxes for the previous year according 
to the requirements of this section the constitutional re- 
quirements must be met in order that they may exercise 
the privilege of voting, though they are permitted to wait 
until May Ist to pay them, if they so choose. Ingram v. 
Johnson, 172 N. C. 676, 90 S. E. 805. 

Cited in State v. Grizzard, 89 N. C. 115, 119; Pace vy. Ra- 
leigh, 140 N. C. 65, 67, 52 S. E. 277; Collie vy. Franklin 
County Com’rs, 145 N. C. 170, 59.S. E. 44; Cox v. Com’rs 
of Pitt County, 146, N.C. 584, 60S. 1B. 516, 16.7. Rae 
GNSS2)i2253. 

§ 5. Indivisible plan; legislative intenh—That 
this amendment to the Constitution is presented 
and adopted as one indivisible plan for the regu- 
lation of the suffrage, with the intent and purpose 

to so connect the different parts, and to make 

them so dependent upon each other, that the 
whole shall stana or fall together. (1900, c. 2, s. 5.) 

§ 6. Elections by people and General Assembly. 

—All elections by the people shall be by ballot, 
and all elections by the General Assembly shall be 
viva voce. (Const. 1868; 1899, c. 218.) 
How Elector May Vote.—The provisions of this section 

give the elector the “choice to deposit his own ballot secretly, 
or to declare his choice openly when depositing it, or to have 
the registrar, or one of the judges of election, deposit it for 
him. Jenkins v. State Board, 180 N. C. 169, 104 S. E. 346. 

Secret Ballot.—The provisions of this section imply that 
in elections by the people the ballot shall be a secret one. 
Withers v. Commissioners of Harnett, 196 N. C. 535, 146 
S.Bx (225. 

It is not necessary to show undue influence or intimi- 
dation for the courts to declare an election void when the 
votes have been deprived of their right to a secret ballot. 
Withers v. Commissioners of Harnett, 196 N. C. 535, 146 
oe eiae Dae G8 

A voter at an election does not waive his constitutional 
right to a secret ballot by not protesting, unless he has 
been made aware of his rights under the facts and circum- 
stances of the balloting. Withers v. Commissioners of 
Harnett, 196 .No :‘C) 535,146) S, Ey 225: 
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§ 7%. Eligibility to office; official oath—Every 
voter in North Carolina, except as in this article 
disqualified, shall be eligible to office, but before 

entering upon the duties of the office he shall take 
and subscribe the following oath: 

CONSTITUTION: OF 

stitution and laws of the United States, and the 

Constitution and laws of North Carolina not in- 

consistent therewith, and that i will faithfully dis- 

charge the duties of my office as ........, SO help 

me, God.” (Const. 1868; 1899, c. 218; 1900, c. 2, 

So) 

Editor’s Note.—Sec. 4 of the Constitution of 1868 amended 

to become the present Sec. 7 pursuant to ch. 218, Public 

Laws of 1899 and ch. 2, Public Laws of 1900, was as fol- 

lows: ‘‘Every voter, except as hereinafter provided, shall 

be eligible to office; but before entering upon the discharge 

of the duties of his office, he shall take and subscribe the 

following Oath: ‘T,  csccsesrseereserees , do solemnly swear (or af- 

firm) that I will support and maintain the Constitution and 

laws of the United States, and the Constitution and laws 

of North Carolina not inconsistent therewith, and that I 

will faithfully discharge the duties of my office. So help 

me God.’ ” ; ; ; 

Legislature Cannot Increase Qualifications.—This section 

provides “every voter in North Carolina, except in this ar- 

ticle disqualified, shall be eligible to office,” and the Legis- 

lature cannot add to the constitutional disqualifications to 

hold office by requiring candidates for the position of re- 

corder in a municipal court to be “a licensed attorney at 

law.” State v. Bateman, 162 N. C. 588, 77 S. E. 768. 

Women as Public Officers.—A woman is qualified to’ act 

as a notary public since the adoption of the 19th amendment 

to the Constitution of the United States, and also to pass 

upon the proper probate of a deed to lands, and make a 

valid certificate for its registration, when thereto deputized 

by the clerk of the superior court under the provisions of 

our statute. Preston v. Roberts, 183 N. C. 62, 110 S. E. 586, 

For the former rule, see State v. Knight, 169 N. C. 333, 85 

S. E. 418. 
Cited in Harris v. Watson, 201 N. C. 661, 161 S. E. 215, 

79 A. L. R. 441. 

§ 8. Disqualification for office—The following 

classes of persons shall be disqualified for office: 

First, all persons who shall deny the being of 

Almighty God. Second, all persons who shall have 

been convicted or confessed their guilt on indict- 

ment pending, and whether sentenced or not, or 

under judgment suspended, of any treason or fel- 

ony, or of any other crime for which the punish- 

ment may be imprisonment in the penitentiary, 

since becoming citizens of the United States, or of 

corruption or malpractice in office, unless such per- 

son shall be restored to the rights of citizenship 

in a manner prescribed by law. (Const. 1868; 

1899, c. 218; 1900, c. 2, s. 8.) 
Editor’s Note.—The last sentence of this section, which 

was Sec. 5 of the Constitution of 1868, was as follows: 

“Second, all persons who shall have been convicted of trea- 

son, perjury, or of any other infamous crime, since becom- 

ing citizens of the United States, or of corruption, or mal- 

practice in office, unless such person shall have been le- 

gally restored to the rights of citizenship.” The section 

was amended to read as the present Sec. 8 pursuant to ch, 

218, Public Laws of 1899 and ch. 2, Public Laws of 1900. 

Disqualification Not Part of Judgment.—The disqualifica- 

tion for office and the loss of the right of suffrage imposed 

by this section upon persons convicted of infamous offenses 

constitute no part of the judgment of the court, but are 

mere consequences of such judgment. State v. Jones, 82 N. 

. 685. 
ae of Prosecuting Attorney.—A prosecuting attorney 

is removable from office as a matter of law or legal infer- 

ence upon findings of his willful misconduct or maladminis- 

tration in office, supported by evidence. State v. Hamme, 

180 N. C. 684, 104 S. E. 174. 

Same—Appeal.—An appeal from the judgment of the supe- 

rior court judge that a prosecuting attorney be removed for 

“willful misconduct or maladministration in office,” etc., is 
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upon questions of law and legal inference, if justified by the 
findings of facts supported by evidence. State v. Hamme, 
180 N. C. 684, 104 S. E. 174. 

Cited in dissenting opinion of C. J. Clark in Bank v. Red- 
wine, 171 N. C. 559, 572, 88 S. E. 878; State v. Windley, 178 
IN: "2 .670;.,673, 100; 8; -B 116. 

§ 9. When this chapter operative—That this 
amendment to the Constitution shall go into ef- 
fect on the first day of July, nineteen hundred and 
two, if a majority of votes cast at the next gen- 
eral election shall be cast in favor of this suffrage 
amendment. (1899, c. 218; 1900, c. 2, s. 9.) 

Editor’s Note.—This section was added pursuant to ch. 
218, Public Laws of 1899 and ch. 2, Public Laws of 1900. 

ARTICLE VII 

Municipal Corporations 

§ 1. County officers.—In each county there 
shall be elected biennially by the qualified voters 
thereof, as provided for the election of members 

of the General Assembly, the following officers: 
A treasurer, register of deeds, surveyor, and five 
commissioners. (Const. 1868.) 
Cross References.—As to municipal corporations generally, 

see section 160-1 et seq.; as to the register of deeds, see 
section 161-1 et seq.; as to the county surveyor, see sec- 
tion 154-2 et seq.; as to the county commission, see sec- 
tion 153-1 et seq. 
County Commissioners.—Ch. 526, Public-Local Laws of 1935, 

providing that Cherokee County should be divided into 
three districts and that one county commissioner should be 
nominated and elected by the qualified voters of each oi 
the districts, is constitutional as a valid exercise of legis- 
lative power over municipal corporations, the General As- 
sembly being given express power by art. VII, § 14, to 
change and modify the provisions of this section, relating 
to number and election of county commissioners. Watkins 
v. Johnson, 210 N. C. 449, 187 S. E. 584. 

Registers of Deeds.—The constitutional provision for the 
election of registers of deeds for a term of two years is sub- 
ject to modification by statute, and therefore the legisla- 
ture has the power to make the office appointive rather 
than elective, to extend the term, or to abolish it altogether, 
and even to dispossess the incumbent, since public office 
is not a property right. Penny v. Salmon, 217 N. C. 
240; Lee! Ee C2d i 559: 
Applied in Rhodes v. Lewis, 80 N. C. 136. 
Stated in Harris v. Watson, 201 N. C. 661, 161 S. E. 215, 

(OE Ao bee 441. 
Cited in People v. McKee, 65 N. C. 257; People v. Cana- 

day, 73 N. C. 198, 221; Perry v. Franklin County Com’rs, 
D48iCINE (Ce 5215662252 -B 60s: 

§ 2. Duty of county commissioners.—It shail 

be the duty of the commissioners to exercise a 
general supervision and control of the penal and 
charitable institutions, schools, roads, bridges, 

levying of taxes, and finances of the county, as 
may be prescribed by law. The register of deeds 
shall be ex officio clerk of the board of commis- 
sioners. (Const. 1868.) 

See section 153-1 et seq. and notes thereto. 
The General Assembly can give almost unlimited power 

to the counties to carry out this provision. Thomson v. 
Harnett County, 209 N. C. 662, 667, 184 S. E. 490. 

Fiscal Powers Are Subject to Modification.—The gen- 
eral assembly has power to appoint a tax collector or man- 

ager for a county of the state, the fiscal powers granted 
the county commissioners by this section being subject to 
modification or abrogation by statute by express provision 
of Art. VII, sec. 13. Freeman y. Board of Com’rs, 217 
Ne Coo, fF eSaedle tea) goose 
Supervision and Control of Roads.—Under this section the 

commissioners of a county have the duty to exercise a 

general supervision and control of the roads and levying 
of taxes as prescribed by law in reference to roads. Thom- 
son v. Harnett County, 209 N. C. 662, 667, 184 S. E. 490. 
Authority to Borrow from General County Fund.—The 

board of county commissioners, having the supervision and 
control of roads, bridges, and the levying of taxes and the 
finances of the county, have the authority by proper res- 
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olution to borrow from the general county fund moneys 
with which to pay maturing bonds of the county when due, 
being necessary to preserve the credit of the county, and 
to issue refunding bonds for the purpose of repaying this 
loan under a valid statute providing therefor and declaring 
itself to be a special statute validating and legalizing the 
transaction. Barbour v. Wake County, 197 N. C. 314, 315, 
148 S. E. 470. 
How School Fund Disbursed.—This section gives the 

“supervision of schools’? to the county commissioners; they 
levy the school tax, and in their treasury is kept the school 
fund, and their treasurer disburses the fund, upon the or- 
der of the school committee. Lane v. Stanly, 65 N. C. 153, 

156. See note to § 153-9, par. 2. 
When Commissioners Fail to Qualify.—If from any cause 

the newly elected commissioners of a county fail to qualify 
at the time prescribed by law, the old board, as de facto 
officers, have the power to qualify a county treasurer-elect 
and induct him into office; or upon his default in filing the 
required bond, they have the power to declare a vacancy and 
fill the same by appointment. State v. Jones, 80 N. C. 127. 
General Assembly May Authorize Ferry.—This_ section 

does not deprive the general assembly of the power to pass 
an act authorizing the establishment of a public ferry at a 
certain point. In re Spease Ferry, 138 N. C. 219, 50 S. E. 625. 

As to the power of General Assembly to abrogate the pro- 
visions of the section, see section 14 of the article and an- 
notations thereunder. 

Cancellation of Official Bond.—In the absence of a stat- 
ute specifically authorizing the board of commissioners of a 
county to cancel an official bond, which the board has 
taken, accepted and filed, in the performance of its official 
duty, the duty imposed by this section upon such board, 

with respect to the finances of the county, does not confer 

upon the board such power. State v. Inman, 203 N. C. 
Wh Sais isl: SR loess 

Applied in Reen v. Farmer, 211 N. C. 249, 189 S. E. 882. 
Cited in Flat Swamp, etc., Co. v. McAlister, 74 N. C. 159, 

163; Board v. Commissioners, 111 N. C. 578, 586, 16 S. E. 621; 

Crocker v. Moore, 140 N. C. 429, 53 S. E. 229; Southern 
Audit Co. v. McKensie, 147 N. C. 461, 61 S. E. 283; Bunch 
v. Randolph County Com’rs, 159 N. C. 335, 74 S. E. 1048; 
Commissioners v. Road Com’rs, 165 N. C. 632, 81 S. E. 1001; 
Wilson v. Holding, 170 N. C. 352, 86 S. E. 1043; Holmes v. 
Bullock, 178 N. C. 376, 378, 100 S. E. 530; Lenoir County v. 
Taylor, 190 N. C. 336, 130 S. E. 25; Day v. Commissioners, 
194) Nac. 780, 133 S.. ...164. 

§ 3. Counties to be divided into districts.—It 
shall be the duty of the commissioners first 

elected in each county to divide the same into 
convenient districts, to determine the boundaries 

and prescribe the name of the said districts, and 

report the same to the General Assembly be- 
fore the first day of January, 1869. (Const. 1868.) 

Alteration of Township after First Division.—The creation 
or alteration of townships in the several counties of the 
State, after the first division by the county commissioners 
under this section is left with the Legislature. Grady v. 
County Comm’rs, 74 N. C. 101. See § 153-9, par. 2, and 
notes thereto. 

Cited in Wilson v. Board, 74 N. C. 748, 754; Wallace v. 
Board, 84 N. C. 164; Wittkowsky v. Board, 150 N. C. 90, 94, 
63 S. E. 275; Road Comm. vy. Commissioners, 178 N. C. 61, 
100 S. E. 122. 

§ 4. Townships have corporate powers.—Upon 
the approval of the reports provided for in the 
foregoing section of the General Assembly, the 
said districts shall have corporate powers for the 

necessary purposes of local government, and shall 
be known as townships. (Const. 1888.) 

Township Powers Must Be Conferred.—Townships are cor- 
porate bodies and have no corporate powers when not spe- 
cially conferred by statute. Wittkowsky v. Board, 150 N. 
C. 90, 63 S. EB. 275. See notes to section 153-9, par. 33. 
Municipality Subject to Legislative Control.—A munici- 

pality, such as a city, town or county, is subject to the 
control of the General Assembly even in respect to neces- 
sary expenses. Jones v. New Bern, 152 N. C. 64, 65, 67 
Sr. 178; 
Township Trustees Not a Municipal Corporation. — The 

board of township trustees has no existence as a municipal 
corporation, and hence it cannot be a party to a suit. Wal- 
lace v. Board, 84 N. C. 164. 

Townships Not Given Power of Taxation.—This section 
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does not give townships the power of taxation for school 
. purposes either through their trustees or committees. Lane 

Vi wotanly 605 aN sae oS: 
thereto. 

Cited in Mann y. Allen, 171 N. C. 219, 88.S. E. 235; Road 
Comm. v. Commissioners, 178 N. C. 61, 64, 100 S. E. 122. 

section 160-56 and notes See 

§ 5. Officers of townships.—In each township 
there shall be biennially elected, by the qualified 
voters thereof, a clerk and two justices of the 
peace, who shall constitute a board of trustees, 

and shall, under the supervision of the county 

commissioners, have control of the taxes and fi- 
nances, roads and bridges of the township, as 
may be prescribed by law. The General Assembly 
may provide for the election of a larger number of 
justices of the peace in cities and towns, and in 
those townships in which cities and towns are 
situated. In every township there shall also be 
biennially elected a school committee, consisting 
of three persons, whose duty shall be prescribed 
by law. (Const. 1868.) 

Cross References.—As to the election, powers and duties of 

the clerk generally, see section 2-1 et seq. As to the jus- 
tices, see section 7-112 et seq. 

Editor’s Note.—The act of 1877, c. 141, passed in pursuance 

of Art. VII, sec. 13, amended this section so as to deprive 
the board of township trustees of its existence as a mu- 
nicipal corporation and to establish other means of electing 
and appointing justices o: the peace. See Wallace v. Trus- 
tees, 84 N. C. 164. 

Justice Elected.—This section requires that justices of the 
peace shall be elected by townships. Edenton v. Wool, 65 
ii A Ge ED 

Same—Power Cannot Be Conferred.—An attempt to confer 
the power of a justice of the peace on the Judge of a Special 
Court cannot avail, for this section requires justices of the 
peace to be elected by the several townships, and the Leg- 
islature cannot change the mode of their appointment. Wil- 
mington v. Davis, 63 N. C. 582. 

All Justices Members of Board of Trustees.—Where an 
act of the General Assemby authorized the election, in town- 
ships containing cities and towns, of a larger number of 
justices than two, all such justices are members of the 
Township Board of Trustees. Conoley v. Harris, 64 N. C. 
662. 

Trustees without Authority to Build Bridges.—Township 
trustees have no authority to contract for building bridges; 
when such a contract is entered into without the sanction 
and supervision of the County Commissioners, it is a nullity. 
Paine v. Caldwell, 65 N. C. 488. 
Legislature May Create Highway Commission.—The Leg- 

islature has the constitutional authority to create a high- 
way commission for a county, and give it control over its 
bridges and highways, their maintenance and supervision, 
etc., or subdivide this agency into several parts over defined 
territory.’ Hillis vy. Greene, 191 N.C: (761, 133) SR. 395. 

Cited in Wallace v. Board, 84 N. C. 164; Jones, etc., Co. 
v. Commissioners, 85 N. C. 278, 282; Road Comm. v. Com- 
missioners, 178 N. C. 61, 64, 100 S. E. 122. 

§ 6. Trustees shall assess property.—The town- 
ship board of trustees shall assess the taxable 
property of their townships and make return to 

the county commissioners for revision, as may 
be prescribed by law. ‘The clerk shall also be, ex- 
officio, treasurer of the township. (Const. 1868.) 

Assessment by Mayor and Commissioners.—An  assess- 
ment of the property subject to taxation by a muncipal ccr- 
poration, made by the mayor and commissioners of such 
corporation, is void. Such assessment, under the provision 
of the Constitution, must be made by the township board 
of trustees. Cobb v. Corporation, 75 N. C. 1. 
When Appeal Lies From Commissioners Decision.—The 

County Commissioners have exclusive original jurisdiction 
to grant relief against excessive valuation of property for 
taxation; and from their decision, upon a petition for that 
purpose, there is no appeal, unless it appears from the facts 
found by them as to the valuation of property, that they 
have proceeded upon some erroneous principle; for the rea- 
son that the statute give no appeal, Wade v. Commissioners, 
74 Ne Ciel: 
Legislative Power when Section Abrogated.—The general 

assembly, during the abrogation of this section could consti- 
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tute other agencies to perform the duties herein imposed 
upon the township board of trustees. North Carolina R. Co. 
v. Commissioners, 82 N. C. 260. 
Cited in Carolina Cent. R. Co. v. Wilmington, 72 N. C. 

73, 75; Richmond, ete., R. Co. v. Commissioners, 84 N. C. 
504, 508; Jones v. Commissioners, 107 N. C. 248, 261, 12 S. 
E. 69; Board v. Commissioners, 111 N. C. 578, 586, 16 S. KE. 
621; Road Com. v. Commissioners, 178 N. C. 61, 64, 100 S. 

B.. 122. 

§ 7. No debt or loan except by a majority of 
voters.—No county, city, town, or other munici- 

pal corporation shall contract any debt, pledge its 

faith or loan its credit, nor shall any tax be levied 
or collected by any officers of the same except for 

the necessary expenses thereof, unless by a vote 

of the majority of the qualified voters therein. 

(Const. 1868.) 

I. Editor’s Note. 
II. General Consideration. 

III. Necessary Expenses. 
A. General Consideration and Application. 
B. School Taxation. 

Cross References. 

As to municipal taxation, see section 160-56; as to elec- 
tion on question of county aid to railroads, see section 60-22. 

For article on ‘‘Necessary Expenses,” see 18 N. C. Law 

Rev. 93. 
I. EDITOR’S NOTE. 

Municipal corporations may levy a tax for necessary ex- 
penses to the constitutional limitation without a vote of the 
people and without legislative permission; for necessary ex- 
penses they may exceed the constitutional limitation by ieg- 
islative authority, without the approval of the voters; but for 
purposes other than necessary, a tax cannot be levied either 
within or in excess of the constitutional limitation except 
with the approval of the voters under special legislative au- 
thority. The constitutionality of a legislative act exceeding 
the constitutional limitation depends upon whether or not 
the bill passed each branch of the legislature on three sepa- 
rate days, with the ‘“‘aye’’ not ‘‘no’”’ vote both entered on 
the journals of the second and third readings. See Hender- 
son v. Wilmington, 191 N. C. 269, 132 S. E. 25. 

II. GENERAL CONSIDERATION. 

Intent of Section.—This section was intended to present 
another check to the imprudence of county and municipal 
officers. Paine v. Caldwell, 65 N. C. 488, 491. 
This section is an absolute prohibition. It is cumulative 

and adcs another restraint to section 7 of article V. Brodnax 
v. Groom, 64 N. C. 244. 
Cannot Be Evaded by Legislature.—This section prohibits 

any county, city, town or other municipal corporation, from 
contracting any debt, etc., without the affirmative consent of 
a majority of the people of the-county who are qualified to 
vote and a Legislative Act which attempts to evade the 
restriction which this section puts on counties, etc., to con- 
tract debts, is unconstitutional and void. Chester, etc., R. 
Co. v. Commissioners, 72 N. C. 486. 

No Vested Right by Former Construction of Section.—A 
public service corporation, which was granted a franchise 
and entered into a contract with a city when, under this 
section as then construed, the city was without power to 
construct competing works, but which constitutional provi- 
sion was subsequently construed to grant such power, held 
to have no standing, after its franchise and contract had ex- 
pired by limitation, to invoke the rule that one acquiring 
rights under one construction of the state law may not be 

deprived of them by a subsequent different construction. Hill 
v. Elizabeth City, 298 Fed. 67. : 

The only way to preserve the vitality of this section and 
§ 6 of article 5 is te adhere to the construction, that the 
‘special purpose’ for which the ‘special approval’ of the Gen- 
eral Assembly is essential must be for a ‘necessary ex- 
pense’ in contemplation of the constitutional provision. 
Castevens v. Stanly County, 209 N. C. 75, 82, 183 S. E. 3, 
citing Glenn v. Board of County Com’rs, 201 N. C. 233, 159 
S. E. 439. 
The term “municipal corporation’ should not be con- 

strued narrowly to include only cities, towns, counties and 

school districts, as the Constitution contemplates a broader 

construction of the term, and in its broader sense the term 
includes all public corporations exercising governmental 
functions within the constitutional limitations. Wells v. 
Housing Authority, 213 N. C. 744, 197 S. E. 693. 
The State is not a municipality within the meaning of 
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the Constitution, and since a city or county, in the op- 
eration of public schools within its territory, is not a 
municipality but an administrative agency of the State, 
such administrative units, in imposing taxes necessary to 
the maintenance of public schools, is not required to sub- 

mit the question to a vote, the limitations imposed by this 
section being applicable solely to municipalities. Bridges 
vo (Charlette221) Ne C472, :20.0S2. By (2d)..825. 

Although an administrative unit of the State public 
school system is required by the statute to submit to its 
voters the question of supplementing State funds to con- 
duct schools of higher standards and longer terms, the 
provision for a vote is not in deference to this section and 

the establishment of such supplement in no wise affects 

the character of the unit as a State agency for the admin- 
istration of the public school system. Id. 
School Districts as Municipal Corporation.—School districts 

are public quasi-corporations, included in the term munici- 
pal corporations as used in this section. Smith v. School 
Trustees, 141 N. C. 143, 53 S. E. 524. See post, this note, 
“School Taxation,” III, B. 
A legally qualified board of trustees of the graded schoolg 

of a town is a municipal corporation within the meaning and 
purport of this section. Hollowell v. Borden, 148 N. C. 255, 
61 S. E. 638. 

Debt.—This section and the amended art. V, § 4, will be 
considered in pari materia, and the word “debt” in art. V, 
§ 4, will be given the same construction as has been given 
the word in construing this section since the legislature in 

framing the amendment must have had in mind the con- 
struction which has been given the word as used in this 
section. Williamson v. High Point, 213 N. C. 96, 195 S. E. 90. 
See also, McGuinn v. High Point, 219 N. C. 56, 13 S. E. 
(2d) 48. 
Majority of Qualified Voters Necessary.—An issue of county 

bonds is invalid, though a majority of those voting there- 

on have expressed themselves by ballot in their favor, if 
such majority be not also that of the qualified voters of 
the county. Sprague v. Board, 165 N. C. 603, 81 S. E. 915; 
Long v. Commissioners, 181 N. C. 146, 106 S. E. 481. 
By this section, bonds for other than necessary purposes 

must be approved by a majority of the qualified voters of 
the taxing unit. Twining v. Wilmington, 214 N. C. 655, 
200 S. E. 416; Sessions v.,Columbus County, 214 N. C. 634, 
200 SE... 418: 
Even within the exercise of its powers a municipality 

may not bind itself by ccntract which incurs a debt, ex- 
cept for necessary expenses, unless by a vote of the ma- 

jority of its qualified voters as provided by this section. 
Madry v. Scotland Neck, 214 N. C. 461, 199 S. E. 618. 

This section and art. V, § 4, of the State Constitution 
are not in conflict, and bonds for other than necessary ex- 
penses which are also in excess of two-thirds of the amount 
by which the taxing unit decreased its outstanding indebt- 
edness during the prior fiscal year, must be approved not 
only by a majority of those voting in the election under 
the provisions of art. V, § 4, but also by a majority of the 
qualified voters of the taxing unit under the requirement 
of this section although but one referendum is required. 
Twining v. Wilmington, 214 N. C. 655, 200 S.-E. 416. 

Same—Act Need Not State Necessity of Majority Vote.— 
An issue of bonds for a school district will not be de- 
clared invalid berause the special act under which they 
were approved by the voters did not expressly require for 
their validity that a majority of the qualified voters of the 
district must vote in their favor, when it appears that such 

majority, as ascertained from a valid registry, was cast in 
favor of the issue. Hammond v. McRae, 182 N..C. 747, 110 
SB. 102: 

General Districts Debts Voted for in One Ballot Box.— 
An issue of municipal bonds, when approved by the major- 
ity of the qualified voters, under the authority of a stat- 
ute passed according to the constitutional requirements, is 
not invalid because there were several distinct debts pro- 
vided and voted for in one ballot box. This section does not 
require that the vote upon each distinct proposition must 
be in a separate ballot box. Smith v. Bellhaven, 150 N. C. 
156;°Gs S: EB. 610: 

But a legislative act which authorizes an election to be 
held upon the question of levying a special school tax pro- 
viding that if any township should cast a majority of its 
votes in its favor it should apply only to the township, 
should the county as a whole reject the proposition, and 
requiring but a single ballot upon two propositions, is con- 
trary to this section and void. Hill v. Lenoir County, 176 
Ne C9 5725097 Ss 418 498: 
When Act Does Not Limit Bond Issue.—An exception to 

the constitutionality of an act submitting the question of 
a bond issue to the voters cannot be sustained on the ground 
that it does not limit the amount of the bonds that may be 
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issued for the purposes therein authorized. Waters v. 
Board, 186 N. C. 719, 120 S. E. 450. 
When Funds Are Already on Hand.—This provision, has 

no application where, the funds to be applied are already 
on hand and the proposed expenditure will impose no fur- 
ther liability on the municipality, nor involve the imposition 
of further taxation upon it. Adams v. Durham, 189 N. C. 
232, 126 S. E. 611, 612. See note of this case under section 

160-1 of the code. 
The acquisition of the land for a municipal airport from 

surplus funds was not beyond the power of the city and it 
in no way offended the provisions of this section. Goswick 
v. Durham, 211 N. C. 687, 689, 191 S. E, 728. 
When Indebtedness Already Voted on.—That part of this 

section forbidding the levy of any taxes by a municipal cor- 
poration except for necessary expenses, unless by a vote of 
the majority of the qualified voters, applies only to such in- 
debtedness as has not been submitted to a vote of the 
people. Charlotte v. Shepard & Co., 122 N. C. 602, 29 S. E. 
842. 
Endorsement of Township Bonds by County. — Where 

townships are permitted to call an election for the purpose 
of voting upon the issuance of township bonds for the roads 
of the township, the proceeds to be turned over to the sole 
management and control of the township commissioners, 
with further provision that the county endorse the bonds 
upon being satisfied of the validity of the issuance, the en- 
dorsement by the county of the township bonds is a loan 
of the credit of the county, without benefit to the other 
townships, and contrary to this section. Commissioners v. 
Boring, 175 N. C. 105, 95 S. E. 43. 
Authorization of Bonds without Tax to Pay Them.—The 

power given by a statute to a city to issue bonds with the 
approval of a majority of the qualified voters of the city 
does not confer, by implication, the power to levy a tax to 
pay them unless the power to levy such tax has been con- 
ferred by the act authorizing the issue and ratified by a 
vote of the people, as required by this section. Charlotte 
v. Shepard, 120 N. C. 411, 412, 27 S. E. 109. 

Taxes to Pay New Debts.—The commissioners of a town 
have no authority to collect taxes to pay “new debts’”’ unless 
the proposition is submitted to the voters of the town, even 
though commanded by mandamus. Weinstein v. Commis- 
sioners, 71 N. C.° 535. 
Railroad Aid Bonds.—It is essential to the validity of 

bonds issued in aid of railroads, or other similar enterprises, 
by counties, townships and other municipal organizations, 
that the proposition shall have first had the assent of a 
majority of the qualified voters in the territory affected, 
to be duly ascertained by an election regularly held for that 
purpose. Lynchburg, etc., R. Co. v. Board, 109 N. C. 159, 
13 S. E. 783. See section 60-22. As to constitutional pro- 
vision regarding state aid of railroads, see Art. V. sec. 4. 

Bonds to Refund Bonds.—A municipal corporation does 
not contract a debt, within the meaning of this section, 
when under statutory authority it issues bonds to refund 
bonds which at the date of the issuance of the refunding 
bonds are valid and enforceable obligations of the corpora- 
tion. Bolich v. Winston-Salem, 202 N. C. 786, 788, 154 S. 
sol. 
Local Assessments to Drain Land. — No vote of the 

people is required on the proposition of apportioning the 
burden of draining lands by local assessments. Sanderlin 
v. ‘Laken, 152 No Ci 738 ;.68ape0 ye) 225. 

Appropriation of Taxes by Chamber of Commerce.—This 
section refers to the county, city, or town as a State govern- 

mental agency, and does not authorize an appropriation of 
a certain per cent of taxes levied upon their taxpayers for 
the use or disposition of a chamber of commerce of a city, 
without the approval of the qualified voters therein. Ketchie 
v. Hedrick, 186 N. C. 392, 119° S$. Ey 767. 

Where a city sells land used for recreation purposes 
and turns the proceeds of the sale over to its park and 
recreation commission the action is not a pleading of its 
faith and credit so as to involve the application of this 
section. Hall v. Redd, 196 N. C. 622, 146 S. E. 583. 
Appliec in Sessions v. Columbus County, 214 N. C. 634, 200 

B. E. 418, treated under art. V, § 4. 

Cited in Lane v. Stanley, 65 N. C. 153; People v. Cana- 
day, 73 N. C. 198, 221; Parke: v. Board, 104 N. C. 166, 168, 
10 S. E. 137; Goldsboro Graded School v. Broadhurst, 109 N. 
C. 228, 13 S. E. 781; Railroad Co. v. Commissioners, 116 N. 
C. 563, 21 S. E. 205; McCless v. Meekins, 117 N. C. 34, 35, 23 
S. E. 99; Vaughn v. Board, 117 N. C. 429, 432, 23 S. E. 354; 
Commissioners v. Payne, 123 N. C. 432, 31 S. E. 711; Slo- 
cum v. Fayetteville, 125 N. C. 362, 34 S. E. 436; State v. 
Irvin, 126 N. C. 989, 992, 35 S. E. 430; Rodman-Heath Cotton 
Mills v. Waxhaw, 130 N. C. 293, 295, 41 S. E. 488; Com- 
missioners v. MacDonald, 148 N. C. 125, 61 S. E. 690; Com- 
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missioners v. Road Comm’rs, 165 N. C. 632, 81 S. E. 1001; 
Moran v. Board, 168 N. C. 289, 84 S. E. 402; Bickett v. State 
Tax Comm., 177 N. C. 433, 99 S. E. 415; Waters v. Board, 186 
N. C. 719, 120 S. E. 450; Yarbrough v. Park Commission, 
196 N. C. 284; 293, 145 S. E. 563; Castevens v. Stanly County, 
211 N. C. 642, 191 S. E. 739; Weaverville v. Hobbs, 212 N. 
C. 684, 194 S. E. 860. See also, McGuinn v. High Point, 
219 SNL Cr 56,13 “SB ad eas: 

Ill. NECESSARY EXPENSES. 

A. General Considerations and Applications. 

In General.—This section does not require that a debt, to 
be contracted for necessary expenses by a city or town, shall 
be submitted to a vote of the qualified voters therein. Tucker 
v. Raleigh, 75 N. C. 267; Jones v. New Bern, 152 N. C. 64, 
67 DS E73: 
Under this section as construed with Art. V, § 6 a munic- 

ipality may issue valid bonds for its necessary expenses 
without the approval of its voters within the constitutional 

limitation in the absence of statutory authority, and with 
statutory authority and the approval of its voters it may 
issue bonds in excess of this limitation. Burleson v. Spruce 
Pine, 200 N. -Coe30, 156452055.) 241; 

For purposes other than necessary «expenses, whether 
special or not, taxes may not be levied by a county either 
within or in excess of the limitation fixed by our Consti- 
tution, Art. V, § 6, except by a vote of the people under 
special legislative authority. Glenn vy. Board of County 
Com’r, 201 N. C. 233, 159 S. E. 439; Sessions v. Columbus 
County, 214 N. C. 634, 200 S. E. 418. 

Legislative Discretion.—It is within the discretion of the 
Legislature to authorize a county to issue bonds for neces- 
sary expenses, either with or without the approval of its 
voters, or to require only the approval by a majority of the 
votes cast at a special election authorized for the purpose, 
and the approval by the majority of the qualified voters is 
not required for their validity. Davis v. Lenoir County, 178 
N. C. 668, 101 S. E. 260. 
Same—Presumption.—Under legislative authority a county 

may issue bonds to refund its existing floating debt for nec- 
essary county expenses, in excess of the 15 cents limitation 
upon the $100 valuation of its taxable property according to 
Art. V, sec. 6, when coming within the provisions of the 
municipal Finance Act, ch. 81, sec. 8, Public Laws of 1927, 
and where the record on appeal states that the issuance of 
the bonds is for necessary county purposes, and for taking 
care of its floating indebtedness, it will be assumed on ap- 
peal that the excess over the 15 cents valuation was for nec- 
essary county expenses, coming within the provision of this 
section, not requiring the question of the issuance of the 
bonds to be submitted to the voters of the county. Board v. 
Assell, 194 N. C. 412, 140 S. E. 34. 

Legislative Declaration and Municipal Commissioners 
Finding That Tax Is for Necessary Expense Is Not Con- 

trolling.—The declaration of the General Assembly in a 

statute authorizing a municipality to levy a tax and the 
finding of the municipal commissioners that the tax is for 
a necessary municipal expense within the meaning of this 
section, is not controlling, but, when made in good faith, 
such declaration and finding are persuasive, and are enti- 
tled to serious consideration by the courts in determining 
whether the purpose for which the tax is proposed to be 
levied is for a necessary municipal expense within the mean- 
ing of term as used in the Constitution. Martin v. Raleigh, 
208 N. C. 369, 180 S. E. 786. 

What Are “Necessary Expenses.’’—The term, “necessary 
expenses” is not confined to expenses incurred for purposes 
absolutely necessary to the very life and existence of a 
municipality, but it has a more comprehensive meaning. 
Storm v. Wrightsville Beach, 189 N. C. 679, 128 S. E. 17, 18. 
The county commissioners are the sole judges of what are 

“necessary expenses.”” Evans v. Commissioners, 87 N. C. 
154; Williams v. Commissioners, 119 N. C. 520, 26 S. E. 150. 
Bonds issued for the following purposes have been held 

to have been issued for necessary expenses: For the payment 
of interest on bonds already issued for necessary purposes 
(Wilson v. Board, 74 N. C. 748); the building and mainte- 
nance of public roads (Lassiter v. Board, 188 N. C. 379, 124 

SumBe 7383S liigg ve aGreene, v191 iN. C761) isa aeee re 
395; Woodall v. Western Wake Highway Commission, 
176 Ne HC. 53775497) 'S. | \E. 226; Bill yee Boardsss190) aN 
C. 123, 129 S. E. 154); Paving streets (Brown v. Hills- 
boro, 185 N. C. 368, 117 §. E. 41; Hendersonville vy. 
Jordan, 150 N. C. 35, 63 S. E. 167); lighting streets (Ellison 
v. Williamston, 152 N. C. 147, 67 S. E. 255) to the extent of 
furnishing a plant for that purpose. (Fawcett v. Mt. Avy, 
134 N. C. 125, 45 S. FE. 1029; Swindell v. Belhaven, 173 N. C 
1, 91S. E. 369); furnishing sidewalks (Storm vy. Wrights- 
ville Beach, 189 N. C. 679, 128 S..E. 17, 18); building bridges 
(Herring v. Dixon, 122 N. C. 420, 29 S. E. 368; Norfolk South- 
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ern R. Co. v. Reid, 187 N. C. 320, 121 S. E. 534) even though 
the bridge is interstate (Emery v. Commissioners, 181 N. 
C. 420, 107 S. E. 443); Brockenbrough v. Board, 134 N. C. 
1, 46 S. E. 28; Greensboro v. Scott, 138 N. C. 181, 50 S. E. 589; 
Underwood v. Asheboro, 152 N. C. 641, 68 S. E. 147; Reed v. 
Howerton Engineering Co., 188 N. C. 39, 123 S. E. 479; 
erection of a courthouse (Halcomb v. Commissioners, 89 N. 
C. 346); erection of a municipal building in a large city 
(Hightower v. Raleigh, 150 N. C. 569, 65 S. E. 279); and the 
building of county homes (Norfolk Southern R. Co. v. Reid, 

187 N. C. 320, 121 S. E. 534.) See Board of Financial Con- 
trol v. Henderson County, 208 N. C. 569, 181 S. E. 636, 101 A. 
L. R. 783, as to municipal electric plant being a necessary ex- 
pense. 
Bonds for the construction of a municipal electric power 

plant are for a public purpose and a necessary municipal 
expense, and may be issued up to the constitutional limi- 
tation without a vote of its electors and without legislative 
authority, and in excess of the constitutional limitation by 
legislative authority without a vote of the people. Wil- 
liamson v. High Point, 213 N. C. 96, 195 S. E. 90. 

Other projects which have sustained the issuance of bonds 
as necessary expenses, tho of less frequent occurrence than 
those just enumerated, are: For the installation of an elec- 
tric fire-alarm system (Kinston v. Security Trust Co., 169 
N. C. 207, 85 S. E. 399); purchase of an incinerator for the 
destruction of garbage (Storm v. Wrightsville Beach, 189 N. 
C. 679, 128 S. E. 17, 19); erection of an abbatoir (Moore v. 
Greensboro, 191 N. C. 592, 132 S. KE. 565); and of jetties 
(Storm v. Wrightsville, supra.) 
The establishment of a wharf is not a necessary expense, 

Henderson v. Wilmington, 191 N. C. 269, 132 S. E. 25. Nor 
is the erection a maintenance of a dispensary such an ex- 
pense. Garsed v. Greensboro, 126 N. C. 159, 355 S. E. 254. 
The building of a county fence by a county having the free- 

range law, between it and an adjoining county having the 
stock law, is not a necessary expense within the meaning of 
this section. Keith v. Lockhart, 171 N. C. 451, 88 S. E. 640. 

But laying an assessment for building a stock-law fence in 
territory where the law is effective is not taxation requiring 
its submission to a vote of the people of the district. Tripp v. 
Commissioners, 158 N. C. 180, 73 S. E. 896; Shuford v, Com- 
missioners, 86 N. C. 552. 

It has long been decided that water and sewer are ‘“‘nec- 
essary expenses,’ within the meaning of section 7, Ar- 
ticle VII, Constitution of North Carolina, and “a vote 
of the majority of the qualified voters” is not necessary. 
Storm v. Wrightsville Beach, 189 N. C. 679, 128 S. E. 
17. So, also, are roads. See Davis v. Lenoir, 178 N. C. 
668, 101 S. KE. 260; Drysdale v. Prudden, 195 N. C. 722, 
730, 143 S. E. 530. See also Starmount Co. v. Hamilton 
Lakes, 205 N. C. 514, 171 S. E. 909; Lamb v. Randleman, 

206 N. C. 837, 175 S. E. 293; Burt v. Biscoe, 209 N. C. 70, 
1835-4 Gd. 
The building of a drilling tower to train the city’s fire- 

men is not a necessary expense within the meaning of this 
section. Wilson v. Charlotte, 206 N. C. 856, 175 S. E. 306. 
Borrowing money to pay judgments for salaries owing 

to the employees of a city school in anticipation of collec- 
tion of taxes levied thereon is not in contravention of this 
section. Hammond vy. Charlotte, 206 N. C. 604, 175 S. E. 
148. 
The sale of refunding bonds under § 153-77, subsection 

(j), is a necessary expense. Morrow v. Durham, 210 N. 
C. 564, 187 S. E. 752. So also is the issuance of bonds -by 
a county to refinance highway bonds issued by its town- 
ships. Thomson v. Harnett County, 209 N. C. 662, 184 S. 
I. 490. The expense of providing for the medical treat- 
ment and hospital care of the indigent sick and afflicted 
poor under § 160-229 is a necessary expense of a city. Mar- 
tin v. Raleigh, 208 N. C. 369, 377, 180 S. E. 786. See also 
Martin v. Board of Com’rs, 208 N. C. 354, 180 S. E. 777. 
The sale of intoxicating liquor is not a ‘‘necessary ex- 

pense,” nor is it a public purpose or undertaking. New- 
man v. Watkins, 208 N. C. 675, 685, 182 S. E. 453. 
While there is no contention that the construction, equip- 

ment, and maintenance of an airport and landing field is 
a necessary municipal expense within the meaning of this 
section, yet it may not be improper to say that man’s con- 
stantly advancing progress in the conquest of the air as 
a medium for the transportation of commerce and for pub- 
lic and private use indicates the practical advantage and 
possible future necessity of adequate landing facilities to 
the same extent that paved streets and roads are now re- 
garded for the purposes of communication and _ transporta- 
tion on land. Goswick v. Durham, 211 N. C. 687, 689, 191 
S. E. 728, citing Hargrave v. Board of Com’rs, 168 N. C. 626, 
84 S. E. 1044; Dysart v. St. Louis, 321 Mo. 514, 11 S. W. 
(2d) 1045. 
What May Be Included in Tax for Expense.—A munici- 
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pal platform is not a public market and such platform 
erected for the purpose of obtaining revenue for the town 
by the imposition of a fee for the sale of cotton therefrom 
is not a necessary municipal expense and the town may 
not issue its notes for the purchase price of such platform 
without a vote of its electors. Walker vy. Faison, 202 N 
C. 694, 163 S. E. 875. 
Where a vote of the qualified electors is not necessary 

to the validity of the bonds proposed to be issued if an 
election should be called and the tax approved by the qual- 
ified electors of the town, such tax would be valid regard- 
less whether it was levied for a necessary expense. Webb 
vi) Port Commaseus. Nowe. 660,002 SS. . 377. 

Province of Court.—It has become the accepted meaning 
of this section that it is the province of the courts to de- 
cide whether a particular municipal expense falls withia 
the category of necessary expenses, leaving to the munici- 
pal authorities the power to determine whether a proposed 
expense within that category is necessary in a given case. 
Starmount Co. v. Ohio Sav. Bank, etc., Co. 55 F. (2d) 
649, 653. 
The courts determine whether a given project is a nec- 

essary expense of a municipality, but the governing author- 
ities of the municipality determine in their discretion 
whether such given project is necessary or needed in the 
designated locality. Starmount Co. vy. Hamilton Jakes, 205 
N. C. 514, 520, 171 S. E. 909; Nantahala Power, etc., Co. v. 
Clay County, 213 N. C. 698, 197 S. EB. 603. 
Expansion of City’s Power Lines.—Where an incorporated 

city under authority of statute furnishes through its own 
transmission lines electricity for its citizens for hire within 
a circumscribed territory adjoining its limits, and the ex- 
penses incident thereto are paid out of its surplus profits, 
the proposition is not one that requires the approval of the 
voters as it does not fall within the provisions of this. sec- 
tion, nor is it in violation of the Fourteenth Amendment 
to the Federal Constitution. Holmes y. Fayetteville, 197 
We (Ge 740741, at50- 9, Fy: 1624; 

Bonds issued by a county for the construction and main- 
tenance of its highways are for a necessary county expense 
within the intent and meaning of this section, and may be 
validly authorized by general or special statute and issued 

by the county thereunder without submitting the question 
of their issuance to the approval of the voters of the county. 
Barbour v. Wake County, 197 N. C. 314, 148 S. E. 470. 
Operating and Improving Airport.—Since a municipality 

may not levy a tax directly for the purpose of operating, 
maintaining and improving an airport without a vote of 
the people, it may not levy a tax for a contingent fund and 
thereafter in the same year appropriate money from the 
contingent fund thus created for the purpose of operating, 
maintaining, and improving the airport, since it may not 
do indirectly what it is without power to do directly. Sing 
vi, Ghartotte, 213) Na.C. 605°195S: By 271: 
The construction of an annex to a county hospital, to be 

used principally for the care of the indigent sick of the 
county, is not a necessary expense of the county within the 
meaning of this section. Palmer v. Haywood County, 212 
NeoC, (284, 2193S. Ee. 1668, 7113) A:T, R. 1195; 

B. School Taxation. 

Editor’s Note.—It has been held in several cases that the 
erection of school buildings is not a necessary expense within 
the purview of this section, and therefore a county cannot 
be brought under this indebtedness without the approval of 
the qualified voters. Jones v. Board, 185 N. C. 303, 117 
§. E. 37; Davis v. Board, 186 N. C. 227, 119 S. E. 372. How- 
ever these cases did not involve an indebtedness incur- 
red by legislative authority in carrying on the public school 
system of the state and the necessary maintenance of a six 
month’s school term, as required by section 3 of art. 9 of the 
Constitution, and it has been held that the question of taxa- 
tion for this purpose need not be submitted-to the voters. 
Tate v. Board, 192 N. C. 516, 135 S. E. 336; Hartsfield v. 
Craven County, 194 N. C. 358, 139 S. E. v8. 
The better reason advanced for this distinction is that 

each part of the Constitution is of equal weight and merit 
and this section should be construed so as not to nullify 
any other portion of the Constitution. In Lacy v. Fidelity 
Bank, 183 N. C. 373, 111 S. E. 612, the court said: ‘The re- 
strictions contained in this section . must be under- 
stood to refer to the debts and taxes in furtherance of local 
measures and do not extend to a state-wide measure . ite 
undertaken in obedience to a separate provision of the Con- 
stitution, and in which the counties are ... expressly rec- 
ognized as the governmental units through which the general 
purpose may be made effective.” See annotations under sec- 
tion 115-99. 
As to estoppel of taxpayers to deny the invaiidity of a 

special school tax, see Carr v. Little, 188 N. C. 100, 123 S. 
E. 625. 
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The limitations of this section are not applicable to 
bonds or notes issued by a county, as an administrative 
agency of the State, under authority conferred by the 
County Finance Act (§ 153-77), for the purpose of erect- 
ing schoolhouses, and equipping same, or purchasing land 
necessary for school purposes. Hall v. Commissioners, 

194. NS Coe768s077058 140 S.-H) 739: 
This section applies to local matters relating to the af- 

fairs of the county separately ccnsidered, and not to a 
State-wide system of education, in which the counties are 
acting as governmental agencies for the carrying out of 
the entire scheme, made mandatory by the Constitution, 
Art. IX, secs. 1, 2, 3, requiring the maintenance of a six 
month term of public schools. Owens v. Wake County, 195 

NP Ce 62) 141--S: &. .546, 
But the power is not giving the county to issue bonds 

for the erection and purchase of schoolhouses without a 
popular vote except where such schoolhouses and neces- 
sary land therefor are required for the establishment and 
maintenance of a six months school term as provided by 
the Constitution. Lovelace v. Pratt, 187 N. C. 686, 122 S. 
E. 661; Frazier v. Commissioners, 194 N. C. 49, 138 S. E. 
433; Owens v. Wake County, 195 N. C. 132, 141 S. EB. 546; 

Hall v. Commissioners, 195 N. C. 367, 369, 142 S. E. 315. 
The findings of fact disclosed that defendant county had 

not reduced its outstanding indebtedness during the prior 
fiscal year, and that it proposed to borrow money and is- 
sue its bonds to erect a schoolhouse necessary for the 
maintenance of the constitutional school term in _ the 
county, without submitting the question of borrowing the 
money to the qualified voters of the county. It was held 
that the limitation prescribed by art. V, § 4, as amended, is 
in addition to other constitutional limitations relating to 
taxation, and the county may not borrow money, even for 

a necessary expense, without submitting the question to a 
vote, when its outstanding indebtedness has not been re- 
duced during the prior fiscal year, and plaintiff taxpayer is 

entitled to injunctive relief restraining the issuance of the 
proposed bonds. Hallyburton vy. Board of Education, 213 N. 

C295 195 SS Edie 
Where by special act the Legislature grants a charter 

to an existing city, enlarging the city limits to take in 
territory within one or more nonlocal tax districts, it is 
not necessary, nor contrary to this section, that a vote 
of the people within the added territory be had either 
upon the question of annexing such territory or upon the 
question of levying school taxes therein, the object of the 
charter being to provide for the government, welfare and 
improvemeut of the city, and not primarily for the mere 
maintenance of schools. Hailey v. Winston-Salem, 196 N. 
(ONep ie UE Se Me SYNE 
Premiums for insurance of its public school buildings is 

a necessary public expense of a county. Fuller v. Lock- 
hart) 209s Ne Ceiol pelecgron fb 753. 

Liability for bonds for unnecessary school buildings is 
not a necessary expense. Greensboro vy. Guilford County, 
209) Nz CS (655; 6615 Heda teu 473. 

§ 8. No money drawn except by law. — No 
money shall be drawn from any county or town- 
ship treasury, except by authority of law. (Const. 
1868.) 

Cited in Faison v. Commissioners, 171 N. C. 411, 88 S. E. 
761; Winslow v. -Commissioners, 64 N. C. 218; Reed v. 
Farmer, 211 N. C. 249, 189 S. E. 882; Wilson v. Farmer, 
DIT IN. (C254,> 189 .S a ee eeo: 

§ 9. When officers enter on duty.—The county 

officers first elected under the provisions of this 
article shall enter upon their duties ten days after 
the approval of this Constitution by the Congress 
of the United States.) (Const. 1868.) 

Editor’s Note.—Section $ of Article VII of the original 
Constitution of 1868 read as follows: “All taxes levied by 
any county, city, town, or township shall be uniform 

and ad valorem upon all property in the same, except prop- 
erty exempted by this Constitution.” The original Section 
9 was repealed pursuant ot Chapter 248 of the Public Laws 
of 1935 which also proposed amendments, subsequently 
adopted, to Article V, Section 3, and Article V, Section 4, 

With the repeal of the original Section 9, it was provided 
that Sections 10 through 14 of Article VII be appropriately 
renumbered. Thus, the present Section 9 of this Article was 
originally Section 10 of Article VII. 

§ 10. Governor to appoint justices—The Goy- 
ernor shall appoint a sufficient number of justices 
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of the peace in each county, who shall hold their 
places until sections four, five, and six of this 
article shall have been carried into effect. (Const. 

1868; 1935, c. 248.) 

See note under preceding section. 
eLISeq. 

Editor’s Note.—The present Section 10 was originally 
Section 11, but was renumbered pursuant to Chapter 248 
of the Public Laws of 1935. See note under Article VII, 

Section 9. 
Cited in Nichols v. McKee, 68 N. C. 429, 433. 

§ 11. Charters to remain in force until legally 
changed.—All charters, ordinances, and provisions 
relating to municipal corporations shall remain in 
force until legally changed, unless inconsistent 
with the provisions of this Constitution. (Const. 

1868; 1935, c. 248.) 

See note under § 9 of this article. 
Editor’s Note.—The present Section 11 was originally 

Section 12, but was renumbered pursuant to Chapter 248 
of the Public Laws of 1935. See note under Article VII, 
Section 9. 

§ 12. Debts in aid of the rebellion not to be 
paid.—No county, city, town, or other municipal 

corporation shall assume or pay, nor shall any tax 
be levied or collected for the payment of any debt, 
or the interest upon any debt, contracted directly 
or indirectly in aid or support of the rebellion. 
(Const. 1868: 1935, c. 248.) 

Editor’s Note.—The present Section 12 was originally 

Section 13, but was remembered pursuant to Chapter 248 

of the Public Laws of 1935. See note under Article VII, 
Section 9. 

See Southern’ R: Co. v. Board, 148 N.C. 220; 232) G1 S: KB. 
690; Brickwell v. Commissoners, 81 N. C. 240; Weith v. Wil- 
mington, 68 N. C. 24; Poindexter v. Davis, 67 N. C. 112; 
Leake “v. Commissioners, 64 N. C. 133; Logan y. Plummer, 
70 N. C. 388, 392; Davis v. Board, 72 N. C. 441; Wingate v. 
Parker, 136 N. C. 369, 48 S. E. 774; Jones v. Commissioners, 
137 N. C. 579, 600, 50 S. E. 291; Smith v. School Trustees, 141 
N. C. 143, 157, 53 S. E. 524; Board vy. Webb, 155 N. C. 379, 
ZUGSHe 20: 

§ 13. Powers of General Assembly over mu- 
nicipal corporations.—The General Assembly shall 
have full power by statute to modify, change, or 
abrogate any and all of the provisions of this 
article, and substitute others in their place, except 
sections seven, nine and thirteen. (Const. 1868; 
1935, c. 248.) 

Editor’s Note.—The present Section 13 was originally 

Section 14, which was added by the Convention of 1875, but 
was renumbered pursuant to Chapter 248 of the Public Laws 
of 1935. See note under Article VII, Section 9. 
Municipality Subject to Legislative Control—A munici- 

pality, such as a city, town or county, is subject to the con- 
trol of the General Assembly even in respect to necessary 
expenses. Jones v. New Bern, 152 N. C. 64, 65, 67 S. E. 173. 
And the General Assembly may, at its discretion, abolish 

municipal as well as other corporations. Ward vy. Elizabeth 
Citys I20eN Ca i27eS en 998s 

Control cf Muncipal Contract.—The power conferred by its 
charter upon a city to provide water and lights, and to con- 

tract for same, provide for cleaning and repairing the 
streets, regulate the market, take proper means to prevent 
and extinguish fires, is subject to the police power of the 
state, with respect to rates to be charged under such con- 

tracts as the city may make under its charter with a public 
service corporation. Corporation Comm. v. Henderson Water 
Gores 1900N: 2G 4707 128 S) E465: 

Dividing County into Three Districts.—Chapter 526, Pub- 
lic-Local Laws 1935, providing that Cherokee County be 
divided into three districts and a commissioner elected from 
each district falls well within the full power given the 
General Assembly by this section. Watkins v. Johnson, 210 
N. C. 449, 451, 187 S. E. 584. 

See 8§ 7-112 et sea, of the code. 

Act Need Not Be General.—It is not required that the 
power conferred in this section should be general in its opera- 
tion, or that it should in terms formally abrogate any given 
section therein, and substitute another in its stead, for the 

And see sections 7-112 
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act making such change, local in its operation, must be 
given effect under its provisions, if otherwise valid. Tyrrell 
County v. Holloway, 182 N. C. 64, 108 S. E. 337; Smith v. 
School Trustees, 141 N. C. 143, 53 S. E. 524. 
Charters and Ordinances Entrusted to Legislature.—Under 

this section all charters, ordinances and provisions relating 
to municipal corporations are entrusted to the discretion of 

the Legislature. Harriss v. Wright, 121 N. C. 172, 28 S. E. 
269. 
Creation of Highway Commission.—The Legislature has 

authority under this section to create a highway commission 
for a county, and give it control over its bridges and high- 
ways, their maintenance and supervision, etc., or subdivide 
this agency into several parts over defined territory. Ellis v. 
Greene, 191 N. C. 761, 133 S. E. 395; Commissions v. Road 
Comm’rs, 165 N. C. 632, 81 S. E. 1001. 
The powers given to county commissioners over public 

highways, may be taken away from them and conferred by 
statute upon other political agencies of the State. Day v. 
Commissioners, 191 N. C. 780, 133 S. E. 164. 
Appointing City Alderman.—The delegation by the legisla- 

ture to the Governor of the State of the power of appointing 
a portion of the alderman of a city is within the scope of 
the power entrusted to the discretion of the Legislature by 
this section. Harriss v. Wright, 121 N. C. 172, 28 S. E. 269. 
Compelling County to Issue Bonds.—The Legislature has 

power to pass an act compelling a county to issue bonds to 
fund its existing indebtedness incurred for necessary 
penses. Jones v. Commissioners, 137 N. C. 579, 50 S. E. 291. 
Establishment © of School District.—The establishing a 

school district relates to public municipal corporations, which 
may be dene by special legislative enactment under this sec- 
tion. Dickson v. Brewer, 180 N. C. 403, 104 S. E. 887. 
Creating County Board of Audit and Finance.—The Legis- 

lature has constitutional power to provide a board of audit 
and finance for a particular county and to direct that pay- 
ment of an expert accountant authorized thereunder be made 
by the county treasurer as a charge against the county’s 
public funds, upon an order made by said board in a certain 
prescribed manner. Southern Audit Co. v. McKensie, 147 N. 
AGT, GLivS. hye 265. 

Quoted in Board of Trustees v. Webb, 155 N. C. 379, 71 S. 
E. 520; Penny v. Salmon, 217 N. C. 276, 7 S. E. (2d) 559. 

Cited in Rhodes vy. Hampton, 101 N. C. 629, 632, 8 S. E. 
219; Board v. Commissioners, 111 N. C. 578, 586, 16 S. E. 621. 
Dissenting opinion of J. Clark in Gattis v. Griffin, 125 N. C. 
332, 34 S. E. 429; In re Spease Ferry, 138 N. C. 219, 220, 50 
S. E. 625; Crocker v. Moore, 140 N. C. 429, 433, 53 S. E. 229; 
Bunch v. Commissioners, 159 N. C. 335, 74 S. E. 1048; Mann 
v. Allen, 171 N. C. 219, 88 S. E. 235; Township Road Comm. 
vie Boards 7G Ne Ca0l, 2100 9.) . 122: 

ARTICLE VIEL 

Corporations Other Than Municipal 

§ 1. Corporations under general laws.—No cor- 
poration shall be created nor shall its charter be 
extended, altered, or amended by special act, ex- 
cept corporations for charitable, educational, 

penal, or reformatory purposes that are to be and 
remain under the patronage and control of the 

State; but the General Assembly shall provide by 
general laws for the chartering and organization 
of all corporations and for amending, extending, 
and forfeiture of all charters, except those above 

permitted by special act. All such general laws 
and special acts may be altered from time to 
time or repealed; and the General Assembly may 
at any time by special act repeal the charter of 
any corporation. (Const. 1868; 1915, c. 99.) 

Editor’s Note.—Sec. 1 in the Constitution of 1868 was as 
follows: ‘Corporations may be formed under general laws, 
but shall not be created by special act, except for munic- 
ipal purposes, and in cases where, in the judgment of the 
Legislature, the object of corporations cannot be attained 
under general laws. All general laws and special acts 
passed, pursuant to this section, may be altered from time 
to time or repealed.” This section was stricken out and 
the present Sec. 1 substituted therefor pursuant to ch. 99, 
Public Laws of 1915, ratified by the people in November, 

1916, and effective January 10, 1917. 
In General.—Except for purposes of absolute repeal which 

is retained throughout as essential to the proper exercise 
and enforcement of the police powers of Government, and 
except, also, in the instances expressly designated in this 
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section, this section withdraws from the General Assembly 
any and all power by special enactments to create, extend, 
alter, or amend the charter of all private business corpcra- 
tions, and all quasi-public corporations, such as railroads, in- 
corporated turnpike or toll roads, bridge companies, and the 
like, and also those corporations which while having at times 
and to some extent powers appertaining to government are in 

fact and in truth business corporations for the purpose prin- 
cipally of promoting private interests. Watts v. Lenoir, etc., 
Turnpike Co., 181 N. C. 129, 135, 106 S. E. 497. 
The title of this section, which must be read into the 

text to give the intended classification significance, refers to 
“corporations other than municipal,’ thus classifying all 
public corporations as municipal. Wells v. Housing Au- 
thority, 213 N. C. 744, 750, 197 S. E. 693. 

Before the constitutional prohibition of this section, 
against creating corporations or amending their charters 
by special act, the General Assembly had granted nu- 

merous charters to utility companies giving them author- 
ity to set their own rates. However, such charter author- 
ity does not preclude rate regulation under the power of 
the state. Contracts between utilities and consumers set- 
ting the price of current are also subject to rate regula- 
tion. See 12 N. C. Law Rev., 296. 
Purpose of Section.—‘The purpose and effect of this sec- 

tion is to enable the state to control, modify or repeal cor- 
porate powers, thus avoiding the effect of the doctrine an- 
nounced in Dartmouth College v. Woodward, 4 Wheat. (U. 

S$.) 518.’ Connor & Cheshire Const. of N. C. (anno.) pages 
339, 340, cited and approved in Elizabeth City Water, etc., 
Co. v. Elizabeth City, 188 N. C. 278, 124 S. E. 611. See also, 
Railroad Co. v..Dortch, 124 N. C. 663, 673, 33 S. E. 1014. 
Applicable to Private Corporation.—The prohibition con- 

tained in this section refers only to private or business cor- 

poration, and does not refer to public or quasi-public corpora- 
tion acting as governmental agencies. Dickson v. Brewer, 
180 N. C. 403, 104 S. E. 887; Mills v. Com’rs, 175 N. C. 215, 

95 S. BE. 481. See also Webb v. Port Comm., 205 N. C. 663, 
25S) Eee ive 
Under this interpretation, the section should be construed 

in connection with sec. 2, dealing with “dues from corpora- 
tions;”’ sec. 3, defining corporations as including ‘“‘associa- 
tions and joint stock companies,’’ and it should be noted that 
if sec. 4 (properly belonging in Art. VII) included corpora- 
tions as governmental agencies, it would he meaningless. 
Kornegay v. Goldsboro, 180 N. C. 441, 105 S. E. 187. 
The provisions of this section, prohibiting the Legislature 

from creating a corporation or extending, altering or amend- 
ing its charter by special act has been held to apply only 
to private or business corporations; and where the Legis- 
lature by special act amending the charter of a city au- 
thorizes it to purchase electricity and resell it to its inhab- 
itants and those within a three-mile zone of the city, the 
power to sell to such individuals and corporations does not 
detract from the public service or destroy the public char- 
acter of the municipality, and where the same power is 
given the city by general statute also, the exercise of the 
power thus conferred will not be enjoined. Holmes vy. Fay- 
etteville, 197 N. C. 740, 741, 150 S. E. 624. 

A commission created as an agency of the State to per- 
form the governmental function of providing port facili- 
ties for the commerce of the State in the public interest, 
and not for private gain, is a public corporation, and the 
Legislature is not prohibited from creating such corpora- 
tion by this section, nor is the act creating it a special act 
within the meaning of this section, and the Commission 

may lawfully exercise all powers conferred upon it in order 
to perform its duties as prescribed by the act. Webb v. 
Port Comm., 205 N. C. 663, 172 S. E. 377. 
Power to Extinguish Corporations.—The General Assembly 

may, at its discretion, abolish municipal as well as other 

corporations, because they are all alike creatures of its will, 

and exist only at its pleasure. Ward v. Elizabeth City, 121 
INGA Coe S07 Ss. 993; 
Right of Alteration a Part of Every Charter.—The provi- 

sions of this section, affecting the organization of corpora- 
tions, and specifically providing that all ‘“‘such laws or spe- 
cial acts may be altered from time to time or repealed,” ete., 
enters into every charter taken out or corporation formed 
thereunder, and any such corporation may not complain when 

a statutory repeal or amendment has been made, on the 
ground that it works a hardship on it or impairs the value 
of its property, unless vested rights have been prior acquired 
by it which have been impaired or destroyed by the repeal- 
ing or amendatory act complained of. Elizabeth City Water, 
etc., Co. v. Elizabeth City, 188 N. C. 278., 124 S. E. 611; State 
vy. Cantwell, 142 N. C. 604, 55 S. E. 820; Power Co. v. Whit- 
ney Cos, 150 WN. Gi 31; 63 S. He 188. 
“Special Act’? Only Prohibited.—This section only prohib- 

its the enactment of a special act and an act which relates 
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to all municipal corporations of a county, including cities, 
town, townships, and school districts is not a special act 
within its meaning and intent. Kornegay vy. Goldsboro, 180 

N. C. 441, 446, 105 S. E. 187. 
Effect of Dissolution upon Corporate Property.—Upon the 

dissolution or extinction of a corporation under this section 
for any cause, real property conveyed to it in fee does not 
revert to the original grantors or their heirs, and its personal 
property does not escheat to the state; and this is so whether 
or not the duration of the corporation was limited by its 
charter or general statute. Wilson v. Leary, 120 N. C. 90, 26 
S. E. 630, overruling Fox v. Horah, 36 N. C. 358. 
Applied in Coleman v. Sou. R. Co., 138 N. C. 351, 50 S. E. 

690. 
Cited in the dissenting opinion of Brandeis, J., in Lig- 

gett Co. vs Lee, 288 U. S. 517, 550,..53,S. Ct. 481, 77) E.akd. 
929, 25 A. I, R. 699; Carolina Coal, etc., Co. v. Southern 
R. Cos, 1440Ne Co 732,57 S.. EE: 444. 

§ 2. Debts of corporations, how secured.—Dues 

from corporations shall be secured by such indi- 
vidual liabilities of the corporations, and other 

means, as may be prescribed by law. (Const. 1868.) 

§ 8. What corporations shall include.—The 
term “Corporation,” as used in this article, shall 

be construed to include all associations and joint- 
stock companies having any of the powers and 

privileges of corporations not possessed by individ- 
uals or partnerships. And all corporations shall 

have the right to sue, and shall be subject to be 

sued, in all courts, in like cases as natural per- 

sons. (Const. 1868; 1915, c. 99.) 
Where Corporate Powers Extinguished.—Where the Legis- 

lature deprived the board of township trustees of its exist- 

ence as a municipal corporation, the right to sue and be sued 

are likewise extinguished, and hence it cannot thereafter be 

a party to a suit. Wallace v. Trustees, 84 N. Cc. 164. As to 

power to extinguish corporations, see note of Ward v. Eliz- 
abeth City, 121 N. C. 1, 3, 27 S. E. 993 under section 1. 

Stated in Barker v. Southern R. Co., 137 N. C. 214, 223, 49 

20H. 115; 

§ 4. Legislature to provide for organizing cities, 
towns, etc.—-It shall be the duty of the Legisla- 

ture to provide by general laws for the organiza- 

tion of cities, towns, and incorporated villages, 

and to restrict their power of taxation, assess- 

ment, borrowing money, contracting debts, and 

loaning their credit, so as to prevent abuses in 

assessment and in contracting debts by such 

municipal corporations. (Const. 1868; 1915, c. 99.) 

Editor’s Note.—Pursuant to Chapter 99, Public Laws of 

1915, Section 4 of the original Constitution of 1868 was 

amended to read as the present Section 4 by adding “by 

general laws” after “to provide” and by changing the 

word “‘assessments” to ‘“‘assessment.” This section, in sub- 

stance, constitutes a limitation on the provision of Art. 

VII, section 7 and must be construed therewith. One court 

has said that this section properly belongs in Art. VII. 

Kornegay v. Goldsboro, 180 N. C. 441, 105 S. E. 187. The 
searcher is therefore referred to the note placed under that 

article. 
In General.—The court in Pullen v. Raleigh, 68 N. C. 451, 

454, said: ‘“‘This (section) seems to give a general control to 
the Legislature on the subject of municipal corporations, and 
the Legislature may, under it, restrict the power of taxation 
by corporations as it may think proper, due regard be- 
ing had to other parts of the constitution.” 
Although a municipality may ordinarily levy a tax, as a 

necessary expense in the cases mentioned in Art. 7, section 

7, without submitting the question to the qualified voter, it 
may not do so where the Legislature by statute requires the 
consent of such voter. Ellison v. Williamston, 152 N. C. 147, 
c7 S. E. 255: Robinson v. Goldsboro, 135 N. C. 382, 47 S. E. 

462: Wadsworth v. Concord, 133 N. C. 587, 45 S. E. 948. It 
is for the Legislature to decide when it is necessary to pass 
a restrictive statute. State v. Irvin, 126 N. C. 989, 994, 35 S. 
E. 430. As to specific cases wherein it is necessary to secure 
the consent of the voters, see Art. 7, section 7 and note 

thereto. 
The provisions of this section relate to municipal corpora- 

tions as originally formed under legislative enactment, and 
is more restrictive in limiting the municipality in contracting 
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debts or pledging their credit than Article VII, section 7, 
which requires an election by its voters to do so, when not 
for necessary expenses. Waters v. Comrs., 186 N. C. 719, 120 

S. E. 450. 
The legislature may restrict or limit the power of incor- 

porated towns or cities to tax or contract debts for pur- 
poses which fall within the class of necessary expenses, for, 
they are but the state’s instrumentalities for the adminis- 
tration of local government; and when this restriction is 
thus placed upon them, or it is required of them to sub- 
mit the question of a bond issue to popular vote, and an 
issue of bonds is made without compliance therewith, the 
issue is invalid. Murphy v. Webb & Co., 156 N. C. 402, 
72 S. E. 460, and cases cited therein. 
The setting up of a municipal corporation by the legisla- 

ture at any place, under this section, is left to legislative 
discretion. Starmount Co. v. Ohio Say. Bank, etc., Co., 

55 F. (2d) 649, 652. 
Counties, cities and towns are governmental agencies of 

the state, created by the legislature for administrative 
purposes, and the legislature retains control and supervi- 
sion over both classes of municipal corporations, limited 

only by this section. Saluda v. Polk County, 207 N. C. 180, 
176 S5 Bs 298: 
Not Applicable to Special Assessments.—It seems that this 

section does not apply to special assessments for local mu- 
nicipal improvements, Raleigh v. Peace, 110 N. C. 32, 14 S. 
E. 521. It is said by the court in this case: ‘‘Even if it did 
apply, an act of the Legislature authorizing an assessment 
is not void because it does not prescribe all of the particulars 
relating to such assessment. It is sufficient if it authorizes a 
fair and equitable method of ascertaining the peculiar bene- 
fits conferred upon the property, and apportioning the costs 
between the abutting owners.” 

School District Not Included.—A school district is not 
within the perview of the provisions of this section, it being 
not a city, town or incorporated village. Felmet v. Commis- 
sioners, 186 N. C. 251, 254, 119 S. E. 353; Waters v. Comrs., 
186° Ni. (C2 719, 120 S. FE: 450. 

Alteration of Charter Not Forbidden.—This section does not 
forbid altering or amending charter of cities, towns and in- 
corporated villages or conferring upon municipal corporations 

additional powers or restricting the powers theretofore vested 
in them. Holton v. Mocksville, 189 N. C. 144, 149, 126 S. E. 

326. See Deese v. Lumberton, 211 N. C. 31, 188 S. E. 857. 
Control of Finances. — The legislature has plenary power 

to control the finances of the municipal corporations which 
it creates, and to direct how their revenues shall be applied. 
Hence it can direct that revenues derived from municipal 
enterprises shall be applied on outstanding bonds as well 
as upon bonds to be issued thereafter. George v. Ashe- 
ville; 80. F:. ‘(@d)- 50; 55,0 103N A. 1... R: 568) 

Applied in Hutton v. Webb, 124 N. C. 749, 33 S. E. 169; 
Brockenbrough v. Commissioners, 134 N. C. 1, 17, 46 S. E. 28. 
Cited in Holmes v. Fayetteville, 197 N. C. 740, 746, 150 S. 

E. 624; Starmount Co. v. Ohio Sav. Bank, etc., Co., 55 
F. (2d) 649; Saluda v. Polk County, 207 N. C. 180, 186, 176 
S. E. 298; Webb v. Port Comm., 205 N. C. 663, 679, 172 S. B. 

377; Williamson v. High Point, 213 N. C. 96, 195 S. E. 90; 
Bradshaw vy. High Point, 151 N. C. 517, 66 S. E. 601; Un- 
derwood v. Ashboro, 152 N. C. 641, 68 S. E. 147; Winston v. 
Wachovia Bank, etc., Co., 158 N. C. 512, 74S. E. 611. 

ARTIGE EET 

Education 

§ 1. Education shall be encouraged.—Religion, 
morality, and knowledge being necessary to good 
government and the happiness of mankind, 
schools and the means of education shall forever 
be enccuraged. (Const. 1868.) 

Editor’s Note.—This section constitutes the corner-stone in 
the foundation on which rest the provisions of the following 
sections, the courts in practically all the cases referring to 
the provision hereof and using them as a supplemental basis 
for the decisions primarily falling under one or more of the 
subsequent sections. Reference, therefore, is here made to the 
notes placed under the sections following in this article. 
This and the following sections are mandatory in their 

provisions. Fuller v. Lockhart, 209 N. C. 61, 182 N. C. 733: 
Mebane Graded School Dist. v. Alamance County, 211 N. 
C. 213, 189 S. E. 873. See also, Elliott v. State Board of 
Equalization, 203 N. C. 749, 166 S. E. 918. 
Quoted in Mecklenburg County v. Piedmont Fire Ins. Co. 

210 N. C. 171, 185 S. E. 654; Collie v. Franklin County 
Com’rs, 145 N. C. 170, 59 S. E. 44. 

Cited in Julian v. Ward, 198 N. C. 480, 482, 152 S. E. 401; 
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Reid: vy. ‘City, Coach Co., 215 N.C. 469, 2S. EB. (2d) 578, 
123, A. I. RB: °140; Fletcher v,, Collins, 218 N.C. 1, 9S. E. 
(2d) 606. 

§ 2. General Assembly shall provide for 
schools; separation of the races—The General 

Assembly, at its first session under this Constitu- 
tion, shall provide by taxation and otherwise for 
a general and uniform system of public schools, 
wherein tuition shall be free of charge to all chil- 
dren of the State between the ages of six and 
twenty-one years. And the children of the white 
race and the children of the colored race shall be 
taught in separate public schools; but there shall 
be no discrimination in favor of, or to the preju- 
dice of, either race. (Const. 1868; Convention 

1875.) 
Cross Reference.—See Art. IX, sec. 5. 
Editor’s Note.—The last sentence was added by the Con- 

vention of 1875. 
In General.—It was said by the court in Lane v. Stanly, 65 

N. C. 153, 157: “It will be seen that the Constitution estab- 
lishes the public school system, and the General Assembly 
provides for it, by its own taxing power, and by the taxing 
power of the counties, and the State Board of Education, by 
the aid of school committees, manage it. It will be observed 
that it is to be a ‘system’; it is to be ‘general’, and it is to be 
‘uniform’. It is not to be subject to the caprices of localities, 
but every locality, yea, every child, is to have the same ad- 
vantage and be subject to the same rules and regulations.” 
The requirement of this section of the Constitution, that 

our public-school system shall be uniform by legislative au- 
thority, relates to the uniformity of the ‘“‘system,’”’ and not to 
the uniformity of the class or kind of the “‘schools;” and thus 
qualifying the word “system,” it is sufficiently complied with 
where, by statute or authorized regulation of the public- 
school authorities, provision is made for establishment of 
schools of like kind throughout all sections of the State and 
available to all of the school population of the territories con- 
tributing to their support. Board v. County Com’rs, 174 N. 
C. 469, 93 S. E. 1001. 

This and the following section of the Constitution re- 
quire that at least one elementary school be maintained in 
each district, but the constitutional mandate does not ex- 
tend to high schools. Elliott v. Board of Equalization, 203 
N;..C.. 749; 166..S._..918;, 
Duty on Legislature.--It is the province of the General As- 

sembly, and not of the State Board of Education, to establish 
a uniform system of public schools. Board v. State Board, 
114 N. C. 313, 19 S. E. 277. See also Bridges v. Charlotte, 
Dalia Caves ash CO, (2d) (825. 

The establishment and maintenance of a general and uni- 
form system of public schools is upon and exclusively within 
the province of the general assembly. Moore v. Board of 
Education, 212 N. C. 499, 502, 193 S. E. 732, and cases cited 

therein. 
This section contemplates that the general assembly shall 

provide a state system of public schools to the end that 
every child between the ages of six and twenty-one years, 
without regard to the county in which such child resides, 

shall have an opportunity to attend a school in which stand- 

ards set up by the state are maintained and wherein tui- 
tion shall be free of charge, and it is the duty of the com- 
missioners of each county, when such state system has been 

provided, to maintain in each district of the county one or 
more schools for the constitutional school term. Marshburn 
vy. Brown, 210 N. C.- 331, 186 S. E. 265. 
Same—Mandatory.—The provisions of our Constitution, Art. 

IX, secs. 1, 2, 3, are mandatory that the Legislature provide 
by “taxation and otherwise for general and uniform system 
of public education, free of charge, to all of the children of 
the State from six to twenty-one years,” etc., and for the 
continuance of the school term in the various.districts for at 
least six months in each and every year, recognizing the 
counties of the State and designating them as the govern- 
mental agencies through which the Legislature may act in 
the performance of this duty and in making its measure ef- 
fective. Lacy v. Fidelity Bank, 183 N. C. 373, 111 S. E. 612. 
See Mebane Graded School Dist. v. Alamance County, 211 
N. C. 213, 189 S. E. 873. See also, Collie y. Franklin County 
Com’rs, 145’ N. C.'170, 59°S.- 8.44. 
Method of Distribution of Allowance.—County high schools 

are entitled to have a special aliowance made to them in the 
yearly estimate of the county board of education for a four- 
months term (now six); but it is otherwise as to a _ school 
which is in strictness one of a town or city, governed by 

, year. 
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local authority and accessible only to the school population 
of the specified district, for such is not a part of our public- 
school system; and this class of high schools may only receive 
their per capita or pro rata share of the estimate according 
to average an actual attendance and according to the provi- 
sion of the statute or authoritative regulations applicable. 
Board v. County Commissioners, 174 N. C. 469, 93 S. E. 1001. 

All of the funds raised in the state for common school pur- 
poses should be distributed per capita among the beneficiaries 
and not be retained in the counties where it is raised. School 
Commissioners v. Board, 169 N. C. 196, 85 S. E. 138; Board 
v. State Board, 114 N. C. 313, 19 S. E. 277. And in the distri- 
bution of the fund the General Assembly may not discrimi- 
nate in favor, or to the prejudice of either the white or col- 
ored races. Hooker v. Greenville, 130 N. C. 472, 42 S. E. 141. 

Racial Discrimination.—An act of the legislature which 
provides for the erection of a schoolhous: in a certain school 
district from the proceeds of a bond issue to be voted upon 
therein, ‘‘for the whites” in that district, violates the plain 
mandate of this section, and a purchaser of these bonds, 

though issued according to all other legal requirements, may 
refuse to accept them on the ground of their being invalid. 
Williams v. Bradford, 158 N. C. 36, 73 S. E. 154. 
Separate Buildings, Teachers, etc.—This section commands 

that the children of each race are to be taught in separate 
buildings and by separate teachers. Lowery v. School Trus- 
tees, 140 N. C. 33, 52'S. BE. 267. 
Under this section the school building now provided for the 

colored children cannot be taken for use of white 
dren. Lowery v. School Trustees, 140 N. C. 33, 52 S. E. 267. 

Exemption of School Bonds from Taxation Is Valid.— 

See Mecklenburg County v. Piedmont Fire Ins. Co., 210 N. 
CIAL 185) Sa ty 654. 

County Need Not Assume Bonds of Unnecessary School 
Buildings.—Where a special charter school district and a 
city operating schools within a special charter school dis- 
trict coterminous with its corporate limits, issue bonds, re- 
spectively, for school sites, buildings, and maintenance of 
schools in order to provide better schools within the dis- 
tricts than those provided by the General Assembly for the 
county generally, in accordance with intent of the General 
Assembly in creating such special charter districts, but 
at the time such bonds are issued they are not reasonably 
essential and necessary for the operation of schools in the 
districts for the minimum constitutional term of six months, 
the city and special charter school district are not enti- 
tled to mandamus to force the county to assume such bonds 
upon the taking over by the county of the buildings as a 
part of the general system of public schools. Greensboro v. 
Guilford County, 209 N. C. 655, 184 S. E. 473. 
Cited in Posey v. Board of Education, 199 N. C. 306, 154 

=. ©: 393; Julian vi Ward, 198 N..C 480, 482, 152 S. E. 
401; Allison v. Sharp, 209 N. C. 477, 184 S. E. 27; Board of 
Education v. Wilson, 215 N. C. 216, 1 S. E. (2d) 544; Fletcher 
v. Collins, 218 N. C. 1,9 S. E. (2d) 606; State v. Wolf, 145 
N. C. 440, 59 S. E. 40; Benton vy. Board of Education, 201 
N. C. 653, 161 S. E. 96; Reid v. City Coach Co., 215 N. C. 
469 22a. FE .e(ed): 578; 128 Ay Le Re 40; 

chil- 

§ 3. Counties to be divided into districts.— 
Each county of the State shall be divided into 
a convenient number of districts, in which one 

or more public schools shall be maintained at 
least six months in every year; and if the com- 
missioners of any county shall fail to comply 
with the aforesaid requirements of this section, 
they shall be liable to indictment. (Const. 1868; 
1917, c. 192.) 
Editor’s Note.—This section was amended: by the substi- 

tution of “six” for ‘four’ pursuant to ch. 192, Public Laws 
of 1917, ratified by the people in Nowember, 1918. 
Generally.—In discharging the duty, imposed by this sec- 

tion, to keep the public schools open for at least four months 
(now six) every year, the county Commissioners cannot dis- 
regard the limitations imposed by Article V, Section 1, as to 
the amount of tax to be levied. Board v. Commrs. 111 N. 
C. 578, 579, 16 S. E. 621. But see Board vy. County Commis- 
sioners, 174 N. C. 469, 93 S. E. 1001. 
Under this section, the State is required to be divided into 

a convenient number of districts, in which one or more pub- 
lic schools shall be maintained at least six months in the 

For a long period of its history, the State performed 
this duty by proxy, maintaining the schools through the 
agency of the counties; and this section denounces as a 
criminal offense the failure of their tax levying bodies to 
comply with the requirement that the schools be maintained 
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at least six months in the year. Bridges v. Charlotte. 221 

IN) Ga 247250477220) SB: Kadie825: 
This section is mandatory, but the mode of perform- 

ance is prescribed by statute. Hickory v. Catawba County, 
206 N. C. 165, 172, 173 S. E. 56. See Mebane Graded School 
Dist. v. Alamance County, 211 N. C. 218, 189 S. E. 873. 
Counties May Be Directed to Provide Funds.—By rea- 

son of this constitutional mandate it is within the power 
of the General Assembly to authorize and direct the coun- 
ties of the State as administrative units or governmental 
agencies to provide the necessary funds by taxation or 
otherwise. Harrell v. Board of Com’rs, 206 N. C. 225, 229, 
173) Sa) Fra 614: 

Legislative Function.—It is a legislative function to for- 
mulate the means of carrying out the provisions of this 
section. Wilkinson v. Board of Education, 199 N. C. 669, 
1550S. Be62. 

Legislative Discretion.—This section having required a 

public school system of the State to have at least six 
months terms in each year, leaves it to the discretionary 
power of th- Legislature to fix terms in excess of that 
period. Frazier v. Board of Com’rs, 194 N. C. 49, 138 
S; E433: 

A county is an administrative unit of the state in our 
state-wide public school system, and under mandate of 
this section, a statute requiring a county to maintain at 
least a six months’ school term in each of its school districts 
and to provide the necessary funds therefor by taxation or 
otherwise, is valid. Evans v. Mecklenburg County, 205 N. 
(5 Hels, VG SS DBR YAY 
The counties are made the governmental agencies of the 

state, under the provisions of this section in the maintenance 
of the constitutional six-month term of public school, and 

the county boards of education are given power to create, 
divide, abolish and consolidate school districts in accord- 
ance with a county-wide plan. Elliott v. State Board of 
Equalization, 203 N. C. 749, 166 S. E. 918. 

It is the duty of the commissioners of the various coun- 
ties in this state to maintain at least a six months term 
of public school in their respective counties, subject to in- 
dictment for their failure to do so. Reeves v. Board of 
Education, 204 N. C. 74, 167 S. E. 454. 

It is the duty of the state under this section to provide 
a general and uniform state system of public schools of at 
least six months in every year wherein tuition shall be 
free of charge to all the children of the state between the 
ages of six and twenty-one. It is a necessary expense and 

a vate of the people is not required to make effective these 
and other constitutional provisions in relation to the pub- 
lic school system of the state. Mebane Graded School Dist. 
v. Alamance County, 211 N. C. 213, 223, 189 S. KE. - 873. 
See also, Fuller v. Lockhart, 209 N. C. 61, 182 S. &. -733. 
Discretion of General Assembly Rules as to Financing 

Public School System.—Under the mandatory provision of 
this section in relation to the public school system of the 
state, the financing of the public school system of the state 
is in the discretion of the General Assembly by appropriate 
legislation, either by state appropriation or through the 
county acting as an administrative agency of the state. 
Mebane Graded School Dist. v. Alamance County, 211 N. 
21352235, °189 Sv EB. 873: 

Building and Equipment Necessary for School Term. — 

Under this section sites, buildings, and equipment acquired, 
constructed, and used by a school district were deemed rea- 
sonably essential and necessary for the conduct and opera- 
tion of the six months school term at the time the said 
sites, buildings, and equipment were acquired and_ con- 
structed. Mebane Graded School Dist. v. Alamance County, 
PITH Goole. 225, 1898S, 873: 

Assumption of Indebtedness.—When necessary to maintain 
the six-months term of public schools required by this sec- 
tion it is within the legislative authority in establishing 
its State-wide system to assume an indebtedness of a school 
district therefor, including the cost of necessary buildings, 
and direct that it be provided for by the respective counties 
as administrative units of the public-school system of the 
State. Lovelace v. Pratt, 187 N. C. 686, 122 S. E. 661. 

The fact that this section provides that county commis- 
sioners failing to perform their duties in regard to the 
maintenance of the required school term shall be guilty of 
a misdemeanor, does not preclude a writ of mandamus to 
compel the assumption by the county of indebtedness in- 

curred by the districts for the erection and equipment of 
school buildings necessary to the constitutional school term. 
Hickory v. Catawba County, 206 N. C. 165, 173 S. EB. 56. 

Redistricting for School Purposes.—See Moore vy. Board of 
Education, 212 N. C. 499, 193 S. E. 732. 

Issuance of Mandamus.—The section of the Constitution 
have committed to the judgment and discretion of the county 

commissioners the manner and method of levying taxes to 
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maintain a four-months minimum period (now six) of the 
public schools, and in the exercise thereof the courts will 
not interfere by civil process, mandamus or otherwise, un- 
less their action is so unreasonable as to amount to a mani- 
fest abuse of power. County Board v. Board, 150 N. C. 116, 
63 S. E. 724. 
Immediately after filing the opinion in this case, the Leg- 

islature (of 1909), then in session, passed an act giving the 
county boards of education the right to sue out a mandamus 
in such cases.—Ed. Note. 

See Mebane Graded School Dist. vy. Alamance County, 211 
N. C. 213, 189 S$. E. 873, citing Hickory v. Catawba County, 
206 N. C. 165, 173 S. E. 56, where it was held that resort 
may be had to the courts to compel performance of the 
duties of this section by mandamus when indictment of the 
defendants would not be an adequate remedy. 

Applied in Powell v. Bladen County, 206 N. C. 46, 173 
Sy B50: 
Quoted in Mecklenburg County v. Piedmont Fire Ins. Co., 

FALUN AINE (GSA Tb) “Gy fa; Zoby 

Cited in Greensboro v. Guilford County, 209 N. C. 655, 
184 S. E. 473; Julian v. Ward, 198 N. C. 480, 152 S. EF. 401; 

Board of Education v. Wilson, 215 N. C. 216, 1 S. E. (2d) 
544; East Spencer v. Rowan County, 212 N. C. 425, 193 S. 
FE. 837; Collie v. Franklin County Com’rs, 145 N. C. 170, 59 
S. E. 44; School Committee v. Taxpayers, 202 N. C. 297, 
162 S. E. 612; School Committee v. Taxpayers, 202 N. C. 382, 
162°S, EB: 907; Fletcher v7 Collins; 218° N.) C1, 9 ‘SS: Eis Cd) 
606 (dis. op.). 

§ 4. What property devoted to educational 
purposes.—The proceeds of all lands that have 
been or hereafter may be granted by the United 
States to this State, and not otherwise appro- 
priated by this State or the United States; also 
all moneys, stocks, bonds, and other property 

now belonging to any State fund for purposes 
of education; also the ‘net proceeds of all sales 

of the swamp lands belonging to the State, and 
all other grants, gifts or devises that have been 
or hereafter may be made to the State, and not 
otherwise appropriated by the State, or by the 
terms of the grant, gift or devise, shall be paid 
into the State treasury, and, together with so 
much of the ordinary revenue of the State as 

may be by law set apart for that purpose, 
shall be faithfully appropriated for ‘establishing 

and maintaining in this State a system of free 
public schools, and for no other uses or purposes 
whatsoever. (Const. 1868; Convention 1875.) 

Editor’s Note.—Sec. 4 of the Constitution of 1868, which 
was changed to read as the present Sec. 4 by the Conven- 

tion of 1875, was as follows: ‘‘The proceeds of all land that 
have been, or hereafter may be granted by the United 
States to this State and not otherwise specially appropri- 
ated by the ‘United States or heretofore by this State; also, 
all moneys, stocks, bonds, and other property now belong- 

ing to any fund for purposes of education; also, the net 
proceeds that may accrue the State from sales of estrays, 
or from fines, penalties, and forfeitures; also, the proceeds 
of all sales of the’ swamp land belonging to the State; also, 

all moneys that shall be paid as an equivalent for exemp- 

tion from military duty; also, all grants, gifts or devises 
that may hereafter be made to this State, and not other- 

wise appropriated by the grant, gift or devise, shall be se- 

curely invested and sacredly preserved as an_ irreducible 

educational fund, the annual income of which, together with 

so much of the ordinary revenue of the State as may be 
necessary, shall be faithfully appropriated for establishing 
and perfecting in this State < system of free public school, 
and for no other purposes or uses whatsoever.” 

Stated in McDonald v. Morrow, 119 N. C. 666, 26 S. E. 132; 
Bear v. Commissioners, 124 N. C. 204, 32 S. E. 558; Collie 
v. Franklin County Com’rs, 145 N. C. 170, 59 S. E. 44. 

§ 5. County school fund; proviso.—AlIl mon- 
eys, stocks, bonds, and other property belong- 
ing to a county school fund; also the net pro- 
ceeds from the sale, of estrays; also the clear pro- 
ceeds of all penalties and forfeitures and of all 
fines collected in the several counties for any 
breach of the penal or military laws of the State; 
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and all moneys which shall be paid by persons 
as an equivalent for exemption from military 
duty, shall belong to and remain in the several 
counties, and shall be faithfully appropriated for 
establishing and maintaining free public schools 
in the several counties of this State: Provided, 
that the amount collected in each county shall 
be annually reported to the Superintendent of 
Public Instruction. (Const. 1868; Convention of 
1875.) 

Editor’s Note.—This section was added by the Conven- 
tion of 1875. 

In General.—This section appropriaties all fines for viola- 
tion of the criminal laws of the state for establishing and 
maintaining free public schools in the several counties, whether 
the fines are for violation of town ordinances made misde- 
meanors by statute or other criminal statutes. Board v. 

Henderson, 126 N. C. 689, 36 S. E. 158. 
Fines, etc., Must Be Given by Law.—Under this section 

penalties and forfeitures belong to the state for free school 
purposes only when given by law to the state. Carter v. 
Wilmington, etc., R. Co., 126 N. C. 437, 446, 36 S. E. 14, and 
cases there cited. 
And Municipal Clerk Is Not Entitled to Fees from Fines. 

—By provision of this section, the clear proceeds of fines 
collected by the clerk of a municipal court belong to the 

county school fund, and the clerk is not entitled to retain a 
percentage thereof as his fees, regardless of the provisions 
of public-local laws relating to his compensation. County 
Board of Education v. High Point, 213 N. C. 636, 197 S. 

E. 191. 
Parties.—A suit to compel a city to pay fines and penalties 

to the county board of education should be brought against 
the city or the board of aldermen, and not against the chief 
of police. Bearden v. Fullam, 129 N. C. 477, 40 S. E. 204. 

Applied in In re Wiggins, 171 N. C. 372, 88 S. E. 508. 

§ 6. Election of trustees, and provisions for 
maintenance, of the University—The General As- 
sembly shall have power to provide for the elec- 
tion of trustees of the University of North Caro- 
lina, in whom, when chosen, shall be vested all 
the privileges, rights, franchises and endow- 
ments thereof in anywise granted to or conferred 
upon the trustees of said University; and the 
General Assembly may make such provisions, 
laws, and regulations from time to time, as may 
be necessary and expedient for the maintenance 
and management of said University. (1872-3, c. 

86.) 
Editor’s Note.—Pursuant to ch. 86, Public Laws of 1872- 

73, this Sec. 6 was substituted for Sec. 5 of the Constitu- 
tion of 1868, which was as follows: “The University of 
North Carolina, with its lands, emoluments and franchises, 
is under the control of the State, and shall be held to an 
inseparable connection with the free public school system 
of the State.” 

§ 7. Benefits of the University—MThe General 
Assembly shall provide that the benefits of the 
University, as far as practicable, be extended to 
the youth of the State free of expense for tui- 
tion; also, that all the property which has here- 
tofore accrued to the State, or shall hereafter 
accrue, from escheats, unclaimed dividends, or 

distributive shares of the estates of deceased per- 
sons, shall be appropriated to the use of the 
University. (Const. 1868.) 

Applied in In re Neal, 182 N. C. 405, 109 S. E. 70; Uni- 
versity of North Carolina v. High Point, 203 N. C. 558, 166 
Sa a5il> (Carter ivi- Smith, 209 N.C. 788; 18S. B. 15. 

§ 8. State Board of Education. — The general 
supervision and administration of the free public 
school system, and of the educational funds pro- 

vided for the support thereof, shall, from and after 
the first day of April, one thousand nine hundred 

and forty-three, be vested in a State Board of Ed- 

NORTH CAROLINA Art. IX, § 8 

ucation to consist of the Lieutenant Governor, 
State Treasurer, the Superintendent of Public In- 
struction,.and one member from each Congres- 

sional District to be appointed by the Governor. 
The State Superintendent of Public Instruction 
shall have general supervision of the public schools 
and shall be secretary of the board. There shall 

be a comptroller appointed by the Board, subject 

to the approval of the Governor as director of the 
Budget, who shall serve at the will of the board 
and who, under the direction of the board, shall 
have supervision and management of the fiscal af- 
fairs of the board. The appointive members of the 
State Board of Education shall be subject to con- 

firmation by the General Assembly in joint session. 
A majority of the members of said board shall be 
persons of training and experience in business and 

finance, who shall not be connected with the teach- 
ing profession or any educational administration 
of the State. The first appointments under this 
section shall be members from odd numbered Con- 
gressional Districts for two years, and members 
from even numbered Congressional Districts for 
four years and, thereafter, all appointments shall 

be made for a term of four years. All appoint- 
ments to fill vacancies shall be made by the Gov- 
ernor for the unexpired term, which appointments 

shall not be subject to confirmation. The bcard 
shall elect a chairman and a vice-chairman. <A 
majority of the board shall constitute a quorum 
for the transaction of business. The per diem and 
expenses of the appointive members of the board 
shall be provided by the General Assembly. 

(Const. 1868; 1941, c. 151.) 

Editor’s Note.—Pursuant to Chapter 151 of the Public 
Laws of 1941, the former Sections 8 and- 9 of the Constitu- 
tion of 1868 were repealed and the present Section 8 sub- 

stituted in lieu thereof. Those former sections read as fol- 
lows: ‘“§ 8. The Governor, Lieutenant-Governor, Secretary 
of State, Treasurer, Auditor, Superintendent of Public In- 
struction, and Attorney-General shall constitute a State 
Board of Education.” 

“§ 9. The Governor shall be president and the Superin- 
tendent of Public Instruction shall be secretary of the Board 
of Education.” 

Proposed Amendment.—Session Laws 1943, c. 468, 
that this section be amended by substituting for 
section, the following: 

“The general supervision and administration of the free 
public school system, and of the educational funds provided 
for the support- thereof, except those mentioned in Section 

five of this Article, shall, from and after the first day of 
April, one thousand nine hundred and forty-five, be vested 
in the State Board of Education to consist of the Lieuten- 
ant Governor, State Treasurer, the Superintendent of Pub- 
lic Instruction, and ten members to be appointed by the 
Governor, subject to confirmation by the General Assembly 
in joint session. The General Assembly shall divide the 
State into eight ecucetional districts, which may be altered 
from time to time by the General Assembly. Of the ap- 
pointive members of the State Board of Education, one shall 
be appointed from each of the eight educational districts, 
and two shall be appointed as members at large. ‘The first 

appointments under this section shall be: Two members 
appointed from educational districts for terms of two years; 
two members appointed from educational districts for terms 
of four years; two members aptointed from educational dis- 
tricts for terms of six years; and two members appointed 
from educational districts for terms of eight years. One 
member at large shall be appointed for a period of four 
years and one member at large shall be appointed or a 

period of eight years. All subsequent appointments shall 

be for terms of eight years. Any appointments to fill va- 

cancies shall be made by the Governor for thé unexpired 
term, which appointment. shall not be subject to confirma- 

tion. The State Superintendent of Public Instruction shall 
be the administrative head of the public school system and 
shall be secretary of the board. The board shall elect a 
chairman and vice-chairman. A majority of the board shall 

proposed 

the said 
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constitute a quorum for the transaction of business. The 

per diem and expenses of the appointive members shall be 

provided by the General Assembly.” : 

§ 9. Powers and Duties of the Board.—The 

State Board of Education shall succeed to all the 

powers and trusts of the President and Directors 

of the Literary Fund of North Carolina and the 

State Board of Education as heretofore consti- 

tuted. The State Board of Education shall have 

power to divide the State into a convenient num- 

ber of school districts; to regulate the grade, salary 

and qualifications of teachers; to provide for the 
selection and adoption of the textbooks to be used 

in the public schools; to apportion'and equalize 
the public school funds over the State; and gener- 
ally to supervise and administer the free public 

school system of the State and make all needful 

rules and regulations in relation thereto. All the 
powers enumerated in this section shall be exer- 

cised in conformity with this Constitution and sub- 
ject to such laws as may be enacted from time to 
time by the General Assembly. (Const. 1868; 

1941, c. 151.) 
Editor’s Note.—Pursuant to Chapter 151 of the Public 

Laws of 1941, the former Sections 10, 11, 12, and 13 of the 

Constitution of 1868 were repealed and the present Sec- 
tion 9 substituted in lieu thereof. Those former sections 

read as follows: 
“§ 10. The Board of Education shall succeed to all the 

powers and trusts of the president and directors of the Lit- 
erary Fund of North Carolina, and shall have full power to 

legislate and make all needfu! rules and regulations in rela- 
tion to free public schools and the educational fund of the 
State; but all acts, rules and regulations of said board may 

be altered, amended, or repealed by the General Assembly, 

and when so altered, amended, or repealed they shall not 
be re-enacted by the board. 

“S$ 11. The first session of the board of Education shall 
be held at the capital of the State within fifteen days after 
the organization of the State government under this Con- 
stitution; the time of future meetings may be determined 

by the board. 
“§ 12. A majority of the board shall constitute a quo- 

rum for the transaction of business. 
“§ 13. The contingent expenses of the board shall be pro- 

vided by the General Assembly.” 

§ 10. Agricultural department—As soon as 
practicable after the adoption of this Constitu- 
tion, the General Assembly shall establish and 
maintain, in connection with the University, a 
department of agriculture, of mechanics, of min- 

ing, and of normal instruction. (Const. 1868; 
1941, c. 151.) 
Editor’s Note.—This section, formerly Section 14 of Arti- 

cle IX of the Constitution of 1868, was renumbered to be- 
come Section 10 pursuant to Chapter 151 of the Public Laws 

of 1941. 
The Board a Department of State Government.—The Board 

of Agriculture is a department of the State Government, and 
an action against it to recover money alleged to have been 
wrongfully collected by it as a license tax cannot be main- 
tained, the state not having given its consent to be sued in 
that respect. Chemical Co. v. Board, 111 N. C. 135, 136, 15 
S. ke, 1032: 
Levy of Tax for Farm Agent’s Salary.—The encourage- 

ment of agriculture is a fundamental objective of the State 
government, and a levy of a tax by a county to pay the 
county farm agent’s salary is for a special purpose having 
the special approval of the Legislature, within the mean- 
ing of Art. V, § 6, for which a tax in excess of the 15-cent 
limitation may be imposed. Nantahala Power, etc., Co. v. 
Glay. County, 213,N,.. GC. 698, 1972S... 603. 

§ 11. Children must attend school.—The Gen- 
eral Assembly is hereby empowered to enact 
that every child, of sufficient mental and physi- 

cal ability, shall attend the public schools during 
the period between the ages of six and eighteen 
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years, for a term of not less than sixteen months, 
unless educated by other means. (Const. 1868; 
1941, c. 151.) 

Editor’s Note.—This section, formerly Section 15 of Ar- 
ticle IX of the Constitution of 1868, was renumbered to be- 
come Section 11, pursuant to Chapter 151 of the Public Laws 
of 1941. 

Stated and Applied in State v. Wolf, 145 N. C. 440, 441, 59 

S. E. 40. 

ARTICEH << 

Homesteads and Exemptions 

§ 1. Exemptions of personal property.—The 
personal property of any resident of this State, to 
the value of five hundred dollars, to be selected by 
such resident, shall be and is hereby exempted 
from sale under execution or other final process 
of any court, issued for the collection of any debt. 
(Const. 1868.) 
Editor’s Note.—It is thought more proper to place the main 

annotations regarding the homestead and personal property 
exemption under section 1-369 et seq. The notes placed 
thereunder together with the references compose a compre- 
hensive treatment of the subject—reference to which is here 
made. The note found under this section is meant to em- 
brace only direct construction of the provisions hereof, and 
may be of aid to the practitioner in dealing with the sections 
above mentioned. 
Section Liberally Construed.—Hyman vy. Stern, 43 F. (2d) 

666. 

The Marital Duty of Husband.—The husband’s duty to pro- 

tect and provide for his wife is more than a debt in its or- 
dinary acceptation of the word, or within the contemplation 
of this and the following section of the consitution. Ander- 
son v. Anderson, 183 N. C. 139, 110 S. E. 863. 

A husband’s obligation to support his wife during the ex- 

istence of the marital relation is not a “debt”? within the 
meaning of this and the following section of the constitu- 
tion. Barber v. Barber, 217 N. C. 422, 427, 8 S. E. (2d) 
204, citing White v. White, 179 N. C. 592, 103 S. E. 216. 
A Constitutional Right.—The right tc the personal property 

exemption exists not by virtue of the allotment, but by virtue 
of the Constitution which confers it and attaches the protec- 
tion to the debtor before the allotment or appraisal. Lock- 
hart v. Bear, 117 N. C. 298, 23 S. EB. 484. See Crow v. Mor- 
gan, 210 N. C. 153, 185 S. E. 668. 
This and the following section are explicit in guarantee- 

ing to every resident of the state his homestead and per- 
sonal property exemption of the value fixed—‘‘to be selected 

by the owner thereof.” McKeithen v. Blue, 142 N. C. 360, 
302, 5 89rd, 280. 
Meaning of “Final Process.”—A debtor may legally demand 

his personal property exemption at any time and to the last 
moment before the appropriation thereof by the court, and 
the order of court directing a payment of tht money derived 
from the sale of such property is final process within the 
meaning of the Constitution, giving the creditor such right 
until execution or other final process. Befarrah v. Spell, 178 
iS Feel G8 Meu GUS hth GHAl 

Diminution in Value of Property.—In the well considered 
opinion in Campbell v. White, 95 N. C. 344, it was said: 
“Though the debtor’s personal property exemption has been 
duly allotted, whenever it has been diminished by use, loss, 
or other cause, he has a right to have any other personal 
property he may have exempted up to the prescribed limit,” 
Smith, C. J., saying that this section of the Constitution, is 
a continual mandate to the officer to leave so much of the 
debtor’s personal estate untouched for his use, and, of course 
the diminution from use, loss, or other cause must be te- 
plenished with other, if the debtor has such, up to the pre- 
scribed limits. It is plainly meant that when any final proc- 
ess against the debtor’s estate is to be enforced, that much 
of ae estate a be allowed to remain with him as not 
iable to sale. Gardner v. McConnaughey, 1 a ee 
73S. E. 125. ae os hy 
Set-Off.—A party may not demand that his claim be al- 

jowed him as his personal property exemption so as to de- 
feat the adverse party’s right of counterclaim or set-off 
prior to the rendition of the final judgment on his claim 
since to permit the party to assert the exemption before 
judgment would enable him to obtain judgment in instances 
in which, if a balanc: were struck, nothing would be due 
him. Edgerton vy. Johnson, 218 N. C. 300, 10 S. E (2d) 
918. For note on this case, see 19 N. C. Law Rey 207 

Plaintiff moved that the judgment rendered against hin 
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in this cause on defendant’s counterclaim should be offset 
by a judgment subsequently obtained by plaintiff against de- 
fendant in a separate action, contending that defendant is 
insolvent. Defendant demanded that the judgment rendered 
in his favor upon the counterclaim in this cause be allowed 
to him as his personal property exemption. Held: To al- 
low offset would amount to “final process” within the 
meaning of this section, and defendant’s demand that the 
judgment in his favor on the counterclaim be allowed him 
as his personal property exemption precludes plaintiff’s 
right of offset. Edgerton v. Johnson, 218 N. C. 300, 10 S. 
BE. (24) 918. 
Exemption Ceases at Death of Claimant. — The personal 

property exemption provided for. by this section and the laws 
passed pursuant thereto, exists only during the life of the 
homesteader and after his death passes to his personal 
representative, to be disposed of in a due course of ad- 
ministration. Johnson v. Cross, 66 N. C. 167. 

It is to be noted that by sections 3 and 5, after the death 
of the owner of a homestead, the exemption is continued on 
for the benefit of his children or widow; but there is no 
such provision in regard to the “personal property exemp- 
tion.”—Ed. Note. 
Forfeiture of Exemption.—A bankrupt who conceals assets 

exceeding in value his statutory exemption forfeits his right 
to such exemption. Hyman v. Stern, 43 F. (2d) 666. 
One who is a fugitive from justice, though leaving his 

family here, who cannot be found in the state and whose 
whereabouts are unknown, and the object of whose absence 
is to avoid serving a criminal sentence imposed by our 
courts, is not a resident of the state within the meaning 
of this section, of our constitution, and not entitled to his 
exemptions kere in the absence of evidence or finding on 
the question of his animus revertendi. Cromer v. Self, 
149 N. C. 164, 62 S. E. 885, 128 Am. St. Rep. 658. 
Debtor Entitled to Exemption at All Times.—The five 

hundred dollar personal property exemption prescribed by 
this section of the constitution entitles a judgment debtor 
to the amount of the exemption at all times, and such sum 
may be set apart for the comfort and support of the judg- 
ment debtor as often as the judgment debtor may be 

pressed with execution. Commissioner of Banks v. Yelver- 
ton, 204 N. C. 441, 168 S. E. 505, commented on in 12 N. C. 
Law Rev. 65. 
A debtor may legally demand his personal property ex- 

emption at any time and to the last moment before the 
appropriation thereof by the court, and the order of court 
directing a payment of the money derived from the sale of 
such property is final process within the meaning of the 
Constitution giving the creditor such right until execution 
or other final process. Crow v. Morgan, 210 N. C. 153, 156, 
185 S. E. 668. 

Cited in Carpenter v. Duke, 144 N. C. 291, 56 S. E. 938. 

2. Homestead.—Every homestead, and the 
dwellings and buildings used therewith, not ex- 
ceeding in value one thousand dollars, to be se- 
lected by the owner thereof, or in lieu thereof, at 
the option of the owner, any lot in a city, town 
or village with the dwelling and buildings used 
thereon, owned and occupied by any resident of 
this State, and not exceeding the value of one 
thousand dollars, shall be exempt from sale under 

execution or other final process obtained on any 

debt. But no property shall be exempt from sale 
for taxes, or for payment of obligations contracted 

for the purchase of said premises. (Const. 1868.) 

Cross Reference.—See section 1-369 et seq. and notes placed 

thereunder. 
Homestead and Personal Property Exemptions Distin- 

guished._The homestead exemption is permanent unless 
there is a reallotment by reason of an increase in value in 

the manner provided by section 1-373. But the personal prop- 
erty exemption is to be reassigned, whenever, at subsequent 
dates, executions are levied. The reason is that the realty 

is fixed and stable, whereas the articles of personal prop- 
erty may be increased or diminished in quantity, between 
the levy of executions. Gardner v. McConnaughey, 157 N. C. 
481, 483, 73 S. B. 125. 

In view of this section the doctrine of estoppel cannot 
deny the bankrupt his right to a homestead in lands which 
were subject to his debts. In selecting the land for his 

homestead exemption, he is not restricted to the tract on 

which he lives. In re Hamrick, 56 F. (2d) 240, 241. 
The right to claim homestead may be lost by failure to as- 
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sert it in apt time, by waiver, or by estoppel. 
McDonald, 216 N. C. 712, 6 S. E. (2d) 497. 

Right May Be Sold or Assigned.—The homestead right or 
estate is salable or assignable, and the purchaser can hold 
the land to which it pertains to the exclusion of judgment 
creditors during its existence. Gardner vy. Batts; 114 N. C. 
496, 19 S. E. 794. As to requisites of deed, see section 8 and 
note thereto. 
Where there is a homestead right in land, the home- 

steader may alienate the same only with the joinder and 

Cameron v. 

private examination of the wife. Farris v. Hendricks, 
196. NewG, 143090 146 Sos. 73,9775 
The owner of lands loses his right to a homestead 

therein allowed by this section upon his conveying the 
title to the same, by deed, though he may select a home- 
stead thereafter in other of his lands under the provisions 
of section 1-370. Duplin County v. Harrell, 195 N. C. 445, 
142 S. E. 481. 
Allotment Unnecessary.—The title to the homestead is 

vested in the owner by the Constitution of this State, and 
no allotment by the sheriff is necessary to vest the title 
thereto. The allotment by the sheriff is only for the purpose 
of ascertaining whether there be an excess of property over 
the homestead which is subject to execution. Lambert v. 
Kinnery, 74 N. C. 348. 

Land must be selected by the owner and allotted before 
it becomes exempt. It must also be both owned and oc- 

cupied by the homesteader, and this at the time of issu- 
ance of the execution. Chadbourn Sash, etc., Co. v. Par- 
ier, ipo Ne (Cy 130) 133% 69" Su. mame 

Where a judgment debtor is present when his homestead 
in his lands is laid off to him by the appraisers and des- 
ignates the land he desires for the purpose, he may not suc- 
cessfully contend thereafter that other lands should have 
been included, it not being contended that the value of the 
homestead as allotted was less than one thousand dol- 
lars. Citizens’ Bank-y. Robinson, 201 N. C. 796, 161 S. E. 
487. 
Where a mortgage on land is foreclosed and the land 

brings at the foreclosure sale a sum more than sufficient 
to pay the mortgage debt, the surplus remaining to the 
Constitutional limit of one thousand dollars is to be re- 
garded as realty to which the homestead right attaches 
when the same has not been waived. Farris v. Hen- 
dricks. 1960 IN. .Con4090 1469.1 B. 7322975 

A mortgagor of lands is entitled to his homestead ex- 
emption in his equity of redemption as against the liens 
of judgment creditors, and an injunction will lie against 
the sale of the property under execution when his home- 
stead has not been allotted. Cheek v. Walden, 195 N. 
Cap752.0 143) Stk. 1465; 
There is no lien for purchase money in North Carolina, 

and while the judgment debtor cannot claim homestead as 
against a judgment for purchase money, the lien of a mort- 
gage executed to a third person has priority over the 
judgment lien, when the mortgage is executed prior to the 
rendition of the judgment and prior to an amendment 
putting the title to the property in issue. Jarrett v. Hol- 
land, 213 N. C. 428, 196 S. E. 314. 

A duly docketed judgment is a lien on the lands of the 
judgment debtor but is subject to the homestead interest 
in the lands as provided by this section. Farris v. Hen- 
dricks, 196 N. C. 439, 146 S. E. 73, 77. 
The right to the homestead exemption is not forfeited 

by a fraudulent conveyance, and the judgment was properly 
modified by order directing that defendant be allotted his 
homestead in the land which should be exempt from sale by 
the commissioner. New Amsterdam Cas. Co. v. Dunn, 209 
WreCs 736, 184°S, ho 488, 
Exemption Allowed in Mortgaged Lands.—A debtor may 

have his homestead exemption allotted in lands owned by 
him but mortgaged to a third person, but in ascertaining 
the value thereof the mortgage debt should be disregarded, 
and the land appraised as though the debtor owned the un- 
encumbered fee. Crow v. Morgan, 210 N. C. 153, 185 S. 
E. 668. 
Or Vacant Lots.—Where the only real property owned 

by a judgment debtor consists of vacant lots, he may claim 
his homestead therein, since he may thereafter build a 
habitable structure thereon. Equitable Life Assur. Soc v. 
Russos; 210° N;. Gioi21, 485° S2>B. 1632: 
Quoted in Simmons vy. Respass, 151 N. C. 5, 65 S. E. 516, 

134 Am. St. Rep. 961. 
Cited in Vannoy v. Green, 206 N. C. 77, 80, 173 S. E. 277. 

8. Homestead exemption from dekt.—The 

homestead, after the death of the owner thereof, 
shall be exempt from the payment of any debt 
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during the minority of his children, or any of 
them. (Const. 1868.) 

See Editor’s Note to section 5. 
Only Infant Children Included.—An heir twenty-one years 

old is not entitled to homestead in the lands of his ancestor, 
his right thereto ceased as soon as he attained his majority. 

Saylor v. Powell, 90 N. C. 202. 
The widow by a second marriage of one who died seized 

and possessed of land leaving no children by her, is not en- 
titled to the benefit of a homestead therein, when he has 
left children by his first marriage, though they are adult. 
The meaning of the language of this and section 5 too plain 
for construction, that in speaking of children the instru- 
ment refers to children of the deceased owner. Simmons v. 
Respass, 151 Ne CG, 5, 65S. i.) 516. 
Same—Where Only One Minor.—Where the owner of a 

homestead dies, leaving children, some of age and one a 
minor, the homestead estate vests alone in the minor child 
until his or her majority. Simpson v. Wallace, 83 N. C. 477. 
Pecuniary Standing of Children Not Considered.—The right 

to a homestead is given to the minor children of an insol- 
vent father, regardless of their pecuniary circumstances. 
Allen v. Shields, 72 N. C. 504; Spence v. Goodwin, 128 N. C. 
273,238 “Se By 859: 

Right Not Waivable by Guardian Ad Litem.—A guardian 
ad litem cannot waive the homestead rights of infant heirs, 
especially when there is no consideration therefor, for such 
waiver would affect the substantial rights of the infants. 
Spence v. Goodwin, 128 N. C. 273, 38 S. E. 859. 
Debts Contracted for Work and Labor.—By construing § 

6 of this article in connection with this section the conclu- 
sion is sustained that for all debts contracted for work and 
labor done, a lien is given upon the property of a married . 
woman. Ball v. Paquin, 140 N. C. 83, 52 S.. E. 410, 3 L. -R. 
“AY GN: ESA ods: 
The debt referred to in this section means the debt of the 

owner of the homestead, and not the debt of the infant 
children. Bruton v. McRae, 125 N. C. 206, 207, 210, 34 S. E. 
397. 
Right Not to Be Sold for Assets.—In a proceeding to sell 

land for assets, the executor can not sell the homestead in- 
terest of a minor child and devisee of the testator. Bruton 
v. McRae, 125 N. C. 206, 207, 34 S. E. 397. 

§ 4. Laborer’s lien—vThe provisions of section 
one and two of this article shall not be so con- 
strued as to prevent a laborer’s lien for work done 
and performed for the person claiming such ex- 
emption, or a mechanic’s lien for work done on 

the premises. (Const. 1868.) 

Cross References.—See section 44-1 et seq. and notes there- 
to. For other exceptions to the exemptions, see note of 

Mebane v. Layton, 89 N. C. 396, under section 1-369. 
Definition of Terms.—A “laborer’s lien’ is solely for labor 

performed, while a ‘‘mechanic’s lien’ is broader and _ in- 
cludes the ‘‘work done,” i. e., the “building built’? or super- 
structure put on the premises. Broyhill v. Gaither, 119 N. 
Cir 443 2685. 1s Se 

Lien for Materials Furnished.—See note of Cumming v. 
Bloodworth, 87 N. C. 83, under section 44-1. See also, Broy- 
hill v. Gaither, 119 N. C. 443, 26 S. E. 31. 

Applied in Sugg v. Pollard, 184 N. C. 494, 115 S. E. 153; 
Isler v. Dixon, 140 N. C. 529, 53 S. E. 348; McMillan v. 
Williams, 109 N. C, 252), 13° S2 B0764. 
Quoted in Roper Lumber Co. v. Lawson, 195 N. C. 840, 

844, 143 S. E. 847. 

§ 5. Benefit of widow.—If the owner of a 
homestead die, leaving a widow but no children, 
the same shall be exempt from the debts of her 

husband, and the rents and profits thereof shall 
inure to her benefit during her widowhood, unless 
she be the owner of a homestead in her own right. 
(Const. 1868.) 

Cross Reference.—See section 1-369, analysis line ‘“‘Who 
Entitled to Homestead and Exemptions,” II, B. As to allot- 

ment after death of homesteader, see section 1-389 and notes 

thereto; as to right of widow whose deceased husband leaves 
adult children by a former marriage, see note of Simmons 

v. Respass, 151 N. C. 5, 65 S. E. 516, under section 3 of 
this article. 

Editor’s Note.—It is to be noted that the widow’s right to 
the homestead provided for by this section is expressly con- 
ditioned upon her not being the owner of a homestead in 
her own right. Such a clause is not contained in section 3 
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which gives the right to the children during minority. On 
this point it was said in Spence v. Goodwin, 128 N. C. 273, 
Wiese. LE. 1859! Shhis emphasizes by direct im- 
plication the unconditional right of exemption given to the 
children by section 3.” 
Ownership at Death Essentia].—It is only in the contin- 

gency that the husband is the owner of a homestead at the 
time of his death that the exemption from debts inures to 
her benefit. Thomas v. Bunch, 158 N. C. 175, 178, 73 S. E. 
899. 

A widow is not required to take action for the preserva- 
tion of the right to a homestead in the lands of her deceased 

husband under the provisions of this section, and before the 
land can be validly sold by the personal representatives to 
make assets for the payment of the debts of the deceased 

the homestead must first be assigned. Fulp v. Brown, 153 
IN.) Ce 537969 Ss che 612: 

Heirs Prior to Widow Where There Are No Creditors.— 
A widow is not entitled to homestead against the heirs at 
law where there are no creditors, but only to dower. Caudle 
v. Morris, 160 N. C. 168, 76 S. E. 17. See also, Tucker v. 
Tucker, 103 N. C. 170, 9 S. E. 299. 

Cited’ in) Pence) vy. Price, 211 N.C. 7075 71559192) Sa 2993 

§ 6. Property of married women secured to 
them.—The real and personal property of any fe- 

male in this State acquired before marriage, and 
all property, real and personal, to which she may, 

after marriage, become in any manner entitled, 
shall be and remain the sole and separate estate 
and property of such female, and shall not be 
liable for any debts, obligations, or engagements 

of her husband, and may be devised and be- 
queathed, and, with the written assent of her hus- 
band, conveyed by her as if she were unmarried. 

(Const. 1868.) 
See notes to § 52-1, 
Editor’s Note.—To give effect to the provisions of the or- 

ganic law as embodied in this section, the legislature from 
time to time has enacted statutes whose essence may be 
boiled down in substance to what is contained in this sec- 
tion. In fact some of those statutes are a verbatim confir- 
mation of these provisions, while others are corollaries there- 
of deducible by necessary inference from those provisions 
through judicial construction. 

For example section 39-7 et seq. deals with the execution 
and proof of instruments affecting a married woman’s title 
to her property; section 52-1, secures to her all property ac- 
quired before and after marriage as her separate estate free 

from the claims of her husband; section 52-2 authorizes her 
to contract, with certain qualifications, as if she were un- 
married, sections 52-8, 31-2, 52-1, empower her to dispose of 
her property by will, and there are many other sections in 
the code which are directly or indirectly offsprings of, or 
satellites to, this section. 
By virtue of the community of source of these statutes, 

the instances are rare where this constitutional section has 
been construed apart from its satellites, or where the con- 
struction placed upon the latter is not applicable to the for- 
mer, or vice versa. These constructions have been placed 
under the respective subordinate sections to which they re- 
fer, and all of them radiate a light upon the provisions of 

the organic law contained in this section. To the end that 
repetition may be avoided the counsel is urged to refer to 
those sectio..; for no less direct constructions of this section 
than the sections under which they are placed, while he will 

find hereunder the more or less independent constructions 

of this section which do not appear under its subordinates. 
In General.—There is no ‘‘beneficient provision of the 

Constitution”. which throws additional shackles around 
women in the management of their separate property. The 
provision of the Constitution is in exactly the opposite di- 
rection, in accordance with the free spirit of the age and 
with the universal trend of legislation the world over. Its 
purpose is not to further assimilate married women to the 
ccndition of infants, but to make free women of them, to 

emancipate them from most of the restrictions formerly 
existing. Strouse v. Cohen, 113 N. C. 349, 353, 18 S. E. 323. 
General Policy of Section.—This section is intended to 

emancipate married women and place them, so far as prop- 
erty rights are concerned, on a par with men and femes sole. 
McLeod v. Williams, 122 N. C. 451, 454, 30 S. E. 129. 
Common Law Rule Changed.—The common-law rule giv- 

ing to the husband the actual or potential ownership of the 
separate choses in action belonging to his wife by reducing 
them into possession is now changed by this section giving 

[ 60 ] 



Art. X, § 6 CONSTITUTION OF 

to the wife the sole ownership of her separate estate. Turl- 
ington v. Lucas, 186 N. C. 283, 119 S. E. 366. 

In Etheredge v. Cochran, 196 N. C. 681, 146 S. E. 711, re- 
ferring to this section, it is said by Adams, J.: “By virtue 
of these and other provisions the relation which married 
women formerly sustained to their husbands has been ma- 
terially modified. Unity of person in the strict common- 
law sense no longer exists, and many of the common-law 
disabilities have been removed. Not only may they con- 

tract with each other; a married woman may now sue her 
husband in contract or in tort. Dorsett v. Dorsett, 183 
Na CorsS4ediieSe Eq S41; 23) Ase R153: Roberts -v.' Roberts; 
ISSN (CetS6600118 Sete Sie2os Ave), Ro" 1479.7, eS Shirley "vy. 

Ayers, 201 N. C. 51, 54, 158 S. E. 840. 

Husband’s Consent Necessary Only in Conveyances.—Un- 

der this section a married woman may dispose of her prop- 
erty by gift or otherwise without the assent of her husband, 
unless the law requires the disposition of it to be evidenced 
by a conveyance or a writing. Vann v. Edwards, 135 N. C. 
661, 47 S. E. 784. See Martin v. Bundy, 212 N. C. 437, 193 S. 
E. 831. 
The purpose of requiring the written assent is to afford 

the wie the counsel and protection of her husband, and not 
to convey any estate in the realty. When he signs it un- 
der her signature and then acknowledges the execution of 
the deed as one of the grantors, but one inference can arise, 
end that is that he was giving his required written assent to 
her conveyance. Joiner v. Firemen’s Ins. Co., 6 F. Supp. 
103, 104. 

Sufficiency of Husband’s Written Assent.—Since the deed 
of the husband conveys no title to his wife’s land, but evi- 
dences his written assent to her conveyance, upon reason 
and authority, subscribing his name under seal to her 

deed, and acknowledging his execution thereof as required 
by law, is a sufficient written assent to make her deed 
valid. Joiner v. Firemen’s Ins. Co., 6 F. Supp. 103, 104. 
No Formal Conveyance to Transfer Note or Bond.—No 

formal conveyance is necessary under the requirement of 
this section of the Constitution in the transfer of a note or 
bond. The delivery of the note or bond to the endorsee 
after it has been endorsed in blank by the wife, the owner, 
and the husband, is a sufficient conveyance of the note or 
bond to satisfy the constitutional requirement. Coffin v. 
Omitheedze Ne CG. 252) 2555838) So BF 864: 
Legislative Power to Declare Wife Free Trader.—There is 

no constitutional inhibition on the power of the legislature 
to declare where and how the wife may become a free trader, 
this section being intended to protect instead of disabling 
her. Hall v. Walker, 118 N. C. 377, 24 S. E. 6. 
A married woman who has been abandoned by her hus- 

band is a free trader, and she may execute a valid convey- 

ance of her lands without his joinder. Nichols vy. York, 
PIO SN ben 1a Se, 8b sted): (565: 

Legislative Control over Capacity to Make Will.—This 
section conferring upon married women the right to make 
a will, etc., “as if she were unmarried,’ was designed 
chiefly to remove the common-law restriction on married 
women in this respect, and was not intended to free such 
right from every and all legislative regulation. Flanner v. 
Flanner, 160 N. C. 126, 75 S. E. 936. F 
May Devise or Bequeath Property as if Sole—Under the 

provisions of this section, and as later declared by our stat- 
utes, a married woman may now devise and bequeath her 
separate real and personal property as if she were a feme 
sole, which does not apply to a conveyance of her realty by 
deed. Freeman v. Lide, 176 N. C. 434, 97 S. E. 402. 

Liability of Husband for Rents Paid Wife after Foreclos- 
ure.—Where lands belonging to the separate estate of a wife 
have been foreclosed under a deed of trust thereon duly 
executed, and after such foreclosure the rents from the land 
are paid to the wife, the husband may not be held respon- 
sible for such rents by the person entitled to the rent by 
virtue of the foreclosure, since, under this section a wife is 
given sole ownership of her separate estate. In re Long- 
ley, 205 N. C. 488, 171 S. E. 788. 
May Bar Husband’s Curtesy by Devising the Property.— 

By marriage, before the adoption of the Constitution of 1868, 
the husband acquired no vested rights in the lands of his 
wife before a child was born capable of inheriting; and when 
the first child born of the marriage was after the adoption 
of the Constitution, which gives a married woman the power, 
among other things, of disposing, by will, of her property 
acquired before marriage, she may accordingly dispose of it 
by will and deprive him of his interest therein as tenant by 
the curtesy. Richardson vy. Richardson, 150 N. C. 549, 64 S. 
E. 510. 
Where a feme covert dies intestate her husband is en- 

titled to his common law right of curtesy; where she devises 
her land, under this section, the estate of curtesy is de- 
stroyed. Tiddy v. Graves, 126 N. C. 620, 36 S. E. 127. 
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Vested curtesy rights of the husband at the time of the 
adoption of the constitution were not impaired by this sec- 
tion. Richardson v. Richardson, 150 N. C. 549, 64 S. E. 510. 
Devise of Equitable Separate Estate.—She may devise her 

equitable separate estate, in the absence of contrary provi- 
sions in the instrument creating it, where the trustee is a 
passive trustee; and, whether the trust be passive or active, 
where the trust is to terminate with her life, and the estate 
to become absolute thereafter. Freeman vy. Lide, 176 N. C. 
434, 97 S. E. 402. 

Same—Provisions of Instrument Creating the Estate Still 
Controls.—Married women have no greater estates, by op- 
eration of this section of the Constitution, than those con- 
veyed by the terms of the deed under which they derive 
title; nor are the properties and incidents belonging to es- 
tates changed by that instrument. Long v. Barnes, 87 N. C. 
329, -330: 

The constitution imposes no limitation upon the right of 
a grantor or devisor to restrict or enlarge, by the terms of 
the instrument through which title passes, her jus dispo- 
nendi. Kirby v. Boyette, 118 N. C. 244, 24 S. E. 18. 
Not Applicable to Obligations of Wife as Surety to Her 

Husband.—This section, providing that the separate prop- 
erty of the wife shall not be liable for the debts of the hus- 
band, has no application to the obligation of the wife as 
surety of her husband, such obligation being regarded as a 
direct one between the creditor and herself. Royal v. South- 
erland, 168 N. C. 405, 84 S. E. 708. 
Extent of Veto Power of Husband.—The veto power of the 

husband does not extend to devises and bequests, nor to any 
other disposition of her property, save in those cases which 
under the law must be made by a “conveyance,” i. e., deeds 
and mortgages of realty and such mortgages of personalty 

as are made by deed. To hold that the husband’s veto power, 

by reason of the requirement of his written assent, extends 
to all gifts, sales, transfers and assignments of her personal 
property, oral or written, is to make the veto as broad as 
the enfranchisement. It is to say that her property shall re- 
main hers, as before marriage, but that in no case whatever 
shall she own it as if she had remained single. It would be 
to require the husband’s written assent in cases where no 
writing would be necessary on the part of the wife. Jennings 
Va thinton eicomNe Gres, 53, 35°9.. Bo 1875 

Estates by entireties as between husband and wife still ex- 
ist in North Carolina, but where there is a judgment upon a 
joint contract against husband and wife, a lien thereunder 
is created against lands held by them in entireties, and ex- 
ecution may be issued against them. Martin v. Lewis, 187 
Nix C2 4735 122 39... 180: 

Action for Tort.—The husband cannot sue to recover his 
wife’s earnings, or damages for torts committed on her, and 
there is no reason why she can sue for torts or injuries in- 

flicted on her husband. The law has never authorized the 
wife to maintain such action for torts sustained by the hus- 
band. If the husband could maintain an action to recover 

damages for torts on the wife she would be able to maintain 
an action on account of torts sustained by the husband. 
Such right of action if it existed in favor of the husband 
should exist in favor of the wife. It should be in favor of 
both, or neither, but in view of the constitution of 1868 and 
our statute on the subject, such action cannot be maintained 
by either on account of the injury to the other. Hipp v. Du- 
pont, 182 N. C. 9, 108 S. E. 318. 

The right of a married woman to maintain an action against 
her husband to recover for negligent injury is not limited 
to residents of this state, but a nonresident wife may 
maintain an action here against her nonresident husband on 
a transitory cause of action which arises in this state, and 
she is entitled to any recovery as her separate property. 
Bogen v. Bogen, 219 N. C. 51, 12 S. E. (2d) 649. 
Power to Contract by Virtue of This Section.—Where it 

was contended that when the Constitution gave married 
women separate estates in their property, it gave them by 
a necessary implication an unrestricted dominion over the 
property, to bind it directly or indirectly, except when ex- 
pressly forbidden, and an unrestricted right to contract, 
such as a feme sole or a man has, it was held that there was 
no such grant implied, that the terms “sole and separate 
estate’ had a known and definite meaning in the law when 
the Constitution was framed, and that it must be taken that 
they were used in that instrument in the sense which had 
been affixed to them by prior decisions of the court. Pippen 
v. Wesson, 74 N. C. 437, 444. But this power is now ex- 
pressly accorded to married women by the terms of statute 
known as Martin Act embodied in section 52-2.—Ed. Note. 
Husband a Freeholder Where Wife Owns Land and There 

Are Children-—In Hodgin v. Southern R. Co., 143 N. C. 
93, 55 S. E. 413, it is said by Brown, J.: “One of the ju- 

rors was challenged by defendant upon the ground that he 

was not a freeholder. The challenge was allowed and plain- 
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tiff excepted. The juror owned no land, but his wife was 

seized of a fee and had children by her husband. While the 

Constitution, Art. X, sec. 6 [this section], has wrought very 

material and far-reaching changes as to the rights and do- 

minion of the wife over her separate property. it seems, nev- 

ertheless, to have been held by this Court that the husband 

still has what is termed an ‘interest’ in her land which con- 

stitutes him technically a freeholder.” State v. Avant, 202 

N. C. 680, 684, 163 S. E. 806. : 

Prohibitions of Sections 52-5, Not Inhibited by This Sec- 

tion—The provisions of section 52-5, dispensing with the 

necessity of the written consent of the husband to the con- 

veyance by the wife of her lands when he has “been de- 

clared an idiot or a lunatic” is not inhibited by this section 

of the constitution. Lancaster v. Lancaster, 178 N. C. 22, 100 

Sie: 
Conveyance by Submitting Title to Arbitrators.—If a mar- 

ried woman could dispose of her real estate, without the 

joinder of her husband, by submitting her title to arbitra- 

tors, that part of this section which ordains that a married 

woman, with the written assent of her husband, may con- 

vey her real estate, would be a dead letter. If such were the 

law, married woman, from design or by means or fraud and 

deceit, might by arbitrators, be deprived of their real 

estate and the husband deprived of his rights therein before 

he had knowledge of the matter, or the power to prevent it 

in either case. If a married woman could dispose of her real 

estate through arbitration, she would be enabled by an 

indirect method to do that which the Constitution and the 

laws prohibit, and that will never be allowed. Smith v. Bru- 

ton, 137 N. C. 79, 83, 49 S. E. 64. 

Conveyances between Husband and Wife.—A deed ex- 

ecuted by husband to wife in 1841, even if a fee simple deed, 

would have been void in law, and sustainable in equity only 

upon meritorious consideration; it is otherwise, as to such 

deed executed now, which is rendered valid under this sec- 

tion. McIamh v. McPhail, 126 N. C. 218, 35 S. E. 426. 

Assignment of Insurance Policy.—The signature of the 

nusband, as witness, to a written assignment by the wife, of 

her interest in an insurance policy on his life, taken out by 

him for her benefit, is equivalent to an assignment by the 

wife, “with the written assent of her husband,” as provided 

by this section. Jennings v. Hinton, 126 N. (res, 35S. B. 

187. 

Estates by entireties are not changed or affected by this 

section of the Constitution as to rights of married women. 

Moore v. Shore, 208 N. C. 446, 447, 181 S. E. 275. citing 

Bank of Greenville v. Gornto, 161 N. C. 341, 77 S. E. 222. 

The husband has the right, during coverture, to deal with 

the possession of land held by him and his wife by entire- 

ties without the consent of the wife, but neither may make 

a contract affecting title so as to defeat the right of the 

survivor in the whole estate without the consent of the 

other. Moore v. Shore, 208 N. C. 446, 181 S. E. 275. 

Where lots are conveyed with restrictive covenants limit- 

ing buildings to residences and one of such lots is owned 

by a husband and wife by the entireties, the husband 

may not convey or contract in respect to the negative ease- 

ment of such lot over the other lots without the consent of 

his wife, since the wife has the right to such negative ease- 

ment as a part of the estate if she should survive her hus- 

band. Id. 

§ 7. Husband may insure his life for the bene- 

fit of wife and children—The husband may in- 

sure his own life for the sole use and benefit of 

his wife and children, and in case of the death of 

the husband the amount thus insured shall be 

paid over to the wife and children, or to the 

guardian, if under age, for her or their own use, 

free from all the claims of the representatives of 

her husband, or any of his creditors. And the pol- 

icy shall not be subject to claims of creditors of 

the insured during the life of the insured, if the 

insurance issued is for the sole use and benefit of 

the wife and/or children. (Const. 1868; 1931, c. 

262.) 

Editor’s Note.—The amendment proposed by Public Laws 

of 1931, c. 262, and ratified at the next succeeding general 

election, added the second sentence to this section. 

Generally.—This section clearly looks to the provision for 

the wife and children so that they may not be left destitute 

by the death of an insolvent husband and father, and is per- 

sonal to them when they survive. Hooker v. Sugg, 102 N. C. 

115, 8 S. E. 919. 
The purpose is to enable the husband to make valuable 
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provision for his wife and children after his death, above, 
beyond and unaffected by his estate, personal and real, and 
the conditions of the same remaining at the time of his death. 
Burwell v. Snow, 107 N. C. 82, 87, 11 S. E. 1090. 
Not a Part of Insured’s Estate.—Where a life insurance 

policy is issued to one in the name and for the benefit of tha 
wife and children it does not upon his death become a part 
of his estate. Burton v. Farinholt, 86 N. C. 260, 261. See alsa 
the discussion of this point contained in the dissenting .opin- 
ion in Herring v. Sutton, 129 N. C. 107, 113, 39 S. E. 772. 
Under this section the proceeds from the insurance policy 

payable to the wife and children is not a part of the in- 
sured’s estate so that it may be claimed by an heir or next 
of kin. Burwell v. Snow, 107 N. C. 82, 87, 11 S. E. 1090. 

This section ‘“‘means, in the absence of fraud, that pay- 
ment of premiums, even by an insolvent husband, shall 
not defeat payment at the death of the husband to the 
beneficiaries named in the policy.’”’ Whiting v. Squires, 
6 F. (2d) 100, 101, reversing In re Pittman, 275 F. 686. 

“The limit of the constitutional exemption of an insu1- 
ance policy on the life of the husband against the claims 
of his creditors is that the wife or the wife and children 
take the benefits of a policy payable to her or them as 
beneficiaries at the death of the insured. The exemption 
may cover a policy payable to the wife and children with 
no power of the insured to change the beneficiaries, be- 
cause in such a policy the wife or the wife and children 
have a vested interest, and the solicy, if paid at all, must 
be paid to them at the death o1 the husband. But the ex- 
emption does not embrace the surrender value, the prop- 
erty of the husband, of a policy in which he can change 
the beneficiary at will.” Whiting v. Squires, 6 F. (2d) 
100, 101, reversing In re Pittman, 275 F. 686. 
“The legislature could not by statute add to the consti- 

tutional exemption. Wharton v. ‘Taylor, 88 N. C. 230. 
Therefore it could not make an exemption of the surren- 
der value of the policy which might or might not, accord- 
ing to the will of the husband, fall to the wife or the wife 
and children as a policy of which they were beneficiaries 
at the death of the husband. It follows that, if the stat- 
ute be construed as embracing the surrender value of a 
policy like these, it would be invalid as a legislative at- 
tempt to enlarge the insurance exemption to the wife and 
children provided by the Constitution.” Whiting v. Squires, 
6 F. (2d) 100, 102, reversing In re Pittman, 275 F. 686. 

If § 58-205 stood alone, with its language umrestrained by 
the constitutional provision, the argument would be strong 
in favor of the view that every possible value of a policy 
including cash surrender value, though the husband re- 
tained the right to change the beneficiary, inures to the 
benefit and use of the wife or her children. This is the 
view taken of somewhat similar statutes where no con- 
stitutional limitation was involved. But, as this construc- 
tion of the statute of North Carolina is doubtful, it should 
not be adopted when opposed to the provision of the Con- 
stitution, for every presumption must be indulged that the 
Legislature did not intend to attempt by statute to con- 
fer an exemption beyond that provided by the Constitution. 

Taking this view, we hold that the last sentence of the 
statute is but a repetition of the constitutional provision on 
the same subject, and is limited in its application to a 
policy of insurance standing in the name of the wife or her 
children as beneficiaries at the death of the husband. 
Whiting v. Squires, 6 F. (2d) 100, 102, reversing In re 
Pittman, 275 F. 686. 

“The rule laid down by the Supreme Court is that un- 
der § 70a of the bankruptcy statute (Comp. St. § 9654) the 
cash surrender value of a policy of insurance is an asset 
of a bankrupt’s estate, even when the policy is payable 
to a beneficiary other than the bankrupt, his estate, or his 
personal representative, if the bankrupt has reserved ab- 
solute power to change the beneficiary. Cohen v. Samuels. 
245 U. S. 50, 38 S. Ct. 36, 62 L. Ed. 143; Cohn v. Malone, 
248 U. S. 450, 39 S. Ct. 141, 63 L. Ed. 352. The court has 
further held that insurance policies embraced within the 
exemption laws of the state do not become assets in the 
hands of the trustee for the benefit of creditors. Holden 
v. Stratton, 198 U.S, 202, 25 “Se Ct. 656,, 49. ide tote 
Whiting v. Squires, 6 F. (2d) 100, reversing In re Pittman, 
275 F. 686. 
Cited in Peoples Building & Loan Assn. v. Swaim, 198 

N. C. 14, 150 S. E. 668; Russell v. Owen, 203 N. C. 262, 165 
S. E. 687; In re Reiter, 58 F. (2d) 631. 

§ 8. How deed for homestead may be made.— 
Nothing contained in the foregoing sections of 
this article shall operate to prevent the owner of 

a homestead from disposing of the same by deed; 
but no deed made by the owner of a homestead 
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shall be valid without the voluntary signature and 
assent of his wife, signified on her private exam- 
ination according to law. (Const. 1868.) 

Cross Reference.—See section 39-7 et seq. and notes thereto. 
As to form of private examination, see sections 47-39, 47-40. 
See also note of Dalrymple v. Cole, 170 N. C. 102, 86 S. E. 
988, under section 1-370. 
Proposed Amendment.—Session Laws 1943, c. 662, pro- 

posed that this section be amended to read as follows: 
“Nothing contained in the foregoing sections of this Ar- 

ticle shall operate to prevent the owner of a homestead from 

disposing of the same by deed; but no deed made by the 
owner of a homestead shall be valid without the signature 

and acknowledgmert of his wife.” 
Section Applies After Allotment of Homestead.—This sec- 

tion applies only to a conveyance of the homestead after it 

has been laid off. Mayho v. Cotton, 69 N. C. 289, 292, cited 

and approved in Dalrymple v. Cole, 170 N. C. 102, 104, 86 S. 
E. 988. See also, Hager v. Nixon, 69 N. C. 108. 
General Rule.—A deed executed by the homesteader with- 

out the joinder of his wife is invalid and passes no interest. 
Wittkowsky v. Gidney, 124 N. C. 437, 438, 441, 32 S. E. 731. 
The title to a homestead can be divested from the owner 

only in the mode prescribed by law, to-wit, by deed, with 
the consent of the wife evidenced by her privy examination, 

Lambert v. Kinnery, 74 N. C. 348. 
Right of Grantee upon Non-Jointure of Wife.——Where a 

husband conveys his land without having his wife join in 
the deed, the grantee acquires the land free from the right 
of the wife to a homestead, unless the same has been laid 
off therein to the husband, but subject to the wife’s right of 
dower, should she survive him. Dalrymple v. Cole, 170 N. C. 
102, 104, 86 S. E. 988. For other enumerated instances where- 
in the assent of the wife is not necessary, see note of Hughes 

v. Hodges, 102 N. C. 236, 9 S. E. 437, under section 39-9, 
See also, Simmons v. McCullin, 163 N. C. 409, 79 S. E. 625; 
Dalrymple v. Cole, 156 N. C. 353, 72 S. E. 451. 

It will be seen that the provisions of this section do not 

become effective, and do not begin to operate until an al- 

lotment of the homestead is made to the husband. On this 
point the cases appear to be entirely in accord. A full dis- 
cussion containing a minute detail of the reasons therefor 
may be found in Dalrymple v. Cole, 170 N. C. 102, 104, 86 
S. E. 988, cited supra.—Ed. Note. 
Jointure of Wife Unnecessary in Conveyance of Estate in 

Reversion.—A married woman has no interest or estate in 
the reversion which takes effect after a homestead estate; 

therefore the assent of the wife is not necessary to give 
validity to a deed of the husband conveying such estate in 
reversion. Jenkins v. Bobbitt, 77 N. C. 385. 

This holding is based on the construction placed on this 
section which is to the effect that the assent of the wife is 
necessary to a disposition of the homestead estate, and does 

not embrace the reversion.—Ed. Note. 
Same—Unnecessary as to Residue. — The general power 

of alienation incident to ordinary ownership of real prop- 
erty exists as to all the residue or remaining interest in the 
lands over the homestead exemption, whether the exemp- 
tion has or has not been allotted, this section of the Con- 
stitution applying alone to the homestead interest, and none 
other. Davenport v. Fleming, 154 N. C. 291, 70 S. E. 472. 
Private Examination Hereunder Indispensable.—The pri- 

vate examination of a married woman is a mere statutory 
requirement and may be dispensed with or modified by the 
Legislature except in the cases embraced in the provisions 

of this section. Barrett v. Barrett, 120 N. C. 127, 131, 26 S. 
. 691. 
= ce Acquired Prior to 1868.—The husband may convey 
land acquired before the Constitution of 1868 without the 
joinder of the wife and thereby bar the wife of dower or 
homestead. Cawfield v. Owens, 129 N. C. 286, 40 S. E. 62. 
Cited in Corporation Commission vy. Transportation Com- 

mittee, 198 N. C. 317, 323, 151 S. E. 648; Boyd v. Brooks, 
197 N. C. 644, 649, 150 S. E. 178; Pence v. Price, 211 N. C. 
707, 716, 192 S. E. 99. 

ARTICLE. XI 

Punishments, Penal Institutions, and Public 
Charities 

§ 1, Punishments; convict labor; proviso.—The 
following punishments only shall be known to the 

laws of this State, viz: death, imprisonment with 

or without hard labor, fines, removal from office, 

and disqualification to hold and enjoy any office 

of honor, trust, or profit under this State. The 
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-foregoing provision for imprisonment with hard 
labor shall be construed to authorize the employ- 
ment of such convict labor on public works o1 
highways, or other labor for public benefit, and 
the farming out thereof, where and in such man- 
ner as may be provided by law; but no convict 
shall be farmed out who has been sentenced on a 
charge of murder, manslaughter, rape, attempt 

to commit rape, or arson: Provided, that no con. 
vict whose labor may be farmed ont shall be pun- 
ished for any failure of duty as a laborer, except 
by a responsible officer of the State; but the con- 
victs so farmed out shall be at all times under 
the supervision and control, as to their govern- 
ment and discipline, of the penitentiary board or 
some officer of this State. (Const. 1868; Conven- 
tion 1875.) 

For article on punishment for crime in North Carolina, 
see 17 N. C. Law Rev. 205. 
Editor’s Note.—All of this section after the first sentence 

was added by the Convention of 1875. This section of the 
constitution constitutes the basis for the legislative enact- 
ments regulating the punishment of violation of the criminal 
law found in the specific sections in the General Statutes. It 
sets definite boundaries beyond which the legislature, in the 

exercise of the power to prescribe the punishment for the 
various crimes, cannot transgress. The cases placed in the 

notes found under the specific sections in the chapter, 
“Crimes and Punishments,” of the General Statutes, will 
necessarily throw some light on this section of the consti- 
tution. This fact renders it needless to repeat, at this point, 

a citation of those cases, and it is only necessary to refer 
the counsel to the sections of the above mentioned chapter. 
Working Convicts—Section Not Basis of Disciplinary Rules. 

—This constitutional provision has no direct application ta 
the discipline required in our jails and penitentiaries, for 
if so it would prevent solitary confinement, restriction of 
rations, and other reasonable punishments that are in cus- 
tomary use in prisons and penitentiaries. State v. Nipper, 
166 N. C. 272, 274, 81 S. E. 164. But officers are civilly and 
criminally liable for an abuse or oppression of the adopted 
regulations under which the convicts are kept. State v. 
VOUn gloss Nae a9/ 10/0. a0 moe By clo 
Same—Regulations Must Be Reasonable.—Whether the 

prisoners are worked on the public road or kept in jail the 

regulations under which they must live must be reasonable. 

DEAT eV Cite el Sha Nemes bs 297050 SUS as 215, 
Stated in State v. Burnett, 179 N. C. 735, 102 S. E. 711. 

§ 2. Death punishment.—The object of punish- 
ments being not only to satisfy justice, but alsa 
to reform the offender, and thus prevent crime, 
murder, arson, burglary, and rape, and these only, 

may be punishable with death, if the General As- 
sembly shall so enact. (Const. 1868.) 

Cross Reference.—See editor’s note to section 1 of this ar- 
ticle. As to punishment for murder, see section 14-17 and 
note thereto; as to punishment for arson, see section 14- 
58 and note thereto; as to burning of buildings other than 
dwelling houses, see sections 14-59 et seq., and notes there- 
to; as to punishment for burglary, see section 14-52 and 
note thereto; as to punishment for rape, see section 14-21 
and note thereto. 
Power of Legislature.—The punishment to be inflicted for 

any crime is left entirely to the general assembly, which 
can in its discretion affix lesser punishments, even for the 
four crimes, mentioned in th’; section, which are now vis- 
ited with capital punishment. State v. Lytle, 138 N. C. 738, 
744, 51 S. E. 66. 
Under the discretionary power given by the constitution, 

the legislature has divided the crimes murder and burglary 
into two degrees and has affixed thereto the punishment for 
each enumerated offense. See specific cross references.—Ed. 
Note. 
Applied to repeal portion of statute prescribing punishment 

of death for burning mill house, in State v. King, 69 N. C. 
419. 

§ 38. Penitentiary.— The Gereral Assembly 
shall, at its first meeting, make provision for the 
erection and conduct of a State’s prison or pen- 
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itentiary, at some central and accessible point 

within the State. (Const. 1868.) 
Legislative Duties.—This provision imposes upon the Leg- 

islature the duty of attending to the details as to the erec- 
tion of the necessary buildings, the purchase of such prop- 
erty, real and personal, as may be necessary for the uses 
of the prison; and also to form such regulations for. the 
government and conduct of the prison as may seem proper. 
The officers or placement, their salaries and the distribution 
of their duties are all left with the General Assembly. State 
Prison v. Day, 124 N. C. 362, 367, 32 S. E. 748. 
As to appointment of the directors of the penitentiary and 

filling vacancies, see N. C. Const., Art. III, section 10. 
Referred to in Railroad v. Holden, 63 N. C. 410, 436; Sed- 

betry pve Catver,77 IN. C.319," 320. 

§ 4. Houses of correction.—The General As- 
sembly may provide for the erection of houses of 
correction, where vagrants and persons guilty of 
misdemeanors shall be restrained and usefully 

employed. (Const. 1868.) 

Cross Reference.—See section 134-1 et seq. 
tion 153-209 et seq. 
Definition.—A house of correction, “as the name indicates, 

is designed for the reformation of youthful criminals, those 
who have not yet become hardened in crime.” Ex parte 
Moore, 72 Cal. 11, cited In re Watson, 157 N. C. 340, 351, 
AZo 1049: 

See also sec- 

§ 5. Houses of refuge.—A house or houses of 
refuge may be established whenever the public 
interest may require it, for the correction and in- 

struction of other classes of offenders. (Const. 
1868.) 

§ 6. The sexes to be separated.—It shall be re- 
quired, by competent legislation, that the struc- 

ture and superintendence of penal institutions of 
the State, the county jails, and city police prisons 
secure the health and comfort of the prisoners, 

and that male and female prisoners be never con- 
fined in the same room or cell. (Const. 1868.) 

The word “superintendence,” as used in this section, was 

intended to impose upon the governing officials of municipal 
corporations the duty of exercising ordinary care in procur- 
ing articles essential for the health and comfort of prisoners, 
and of overlooking their subordinates in immediate control 
of the prisoners, so far at least as to replenish the supply 
of necessary articles when notified that they are needed; 
and of employing such agents and appropriating such 
moneys as may be necessary to keep the prison in such 
condition as to secure the comfort and health of the in- 
mates. Moffitt v. Asheville, 103 N. C. 237, 9 S. E. 695. 

Liability of the City.—Under this section a city is liable 
in damages only for a failure to so construct its prison, or 
so provide it with fuel, bed-clothing, heating apparatus, at- 
tendance and other things necessary, as to secure to pris- 

oners a reasonable degree of comfort, and protect them from 
such actual bodily suffering as would injure their health. If 
the Aldermen of a city comply with the above require- 
ments, the city is not liable in damages for sickness and 
suffering endured by a prisoner, and caused by the neglect 
of the jailer, policeman or attendants, to properly minister 
to his wants and necessities. Moffitt v. Asheville, 103 N. 
@. 237-908; E, 695. 

This section imposes liability on a municipality only for 
such injuries to prisoners as result from its failure to prop- 
erly construct and furnish the prison to afford prisoners 
reasonable comfort and protection from suffering an in- 
jury to health. Parks v. Princeton, 217 N. C. 361, 8 S. BE. 
(2d) 217. For note on this case, see 19 N. C. Law Rev. 101. 

§ 7 Provision for the poor and orphans.— 
Beneficent provisions for the poor, the unfortu- 

nate and orphan, being one of the first duties of a 
civilized and Christian state, the General Assem- 
bly shall, at its first session, appoint and define 
the duties of a board of public charities, to whom 
shall be entrusted the supervision of all charitable 
and penal State institutions, and who shall an- 
nually report to the Governor upon their condi- 
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tion, with suggestions for their improvement. 

(Const. 1868.) 
Cross Reference.—As to corporate powers of a county 

generally, as exercised by the board of commissioners, see 
section 153-9; as to l'mitation ou county indebtedness, see 
section 153-2; as to the corporate powers of a municipal 
corporation, see section 160-2; as to maintenance of the 
county poor, see section 153-152 and notes thereto; as ta 
allowance of pensions, see section 153-157. 

Editor’s Note.—This section of the constitution has been 
the source of numerous legislative enactments, some of the 
most important of which are referred to above. The noteg 
placed under these sections of the General Statutes contain 
many cases which will throw an illuminating light on the 

substantive law embodied in this section of the constitution. 
It is believed to be more helpful and beneficial to the prac- 
titioner to make reference to these specific sections of Gen- 
eral Statutes, and the notes placed thereunder, where the 

constructions of the code sections are given in connection 
with basic constitutional provisions, than to segregate them 
and leave it to the searcher to find the connecting links. 

Erection of County Home—Issuing Bonds.—The building 
of a county home is for a class of citizens without a place 
of residence, and beneficient provision for whom is recom- 
mended by this section, “fas one of the first duties of a 
civilized and Christian State;” therefore, providing for such 
a home being included in the idea of their support, a county 
may pledge its faith and credit and issue valid bonds for 
that purpose, as a necessary expense, without the approval 
of its voters. Commissioners v. Spitzer & Co., 173 N. C. 147, 
OI Semi 20s. 
Care of Indigent Sick Is Proper Function of State Gov- 

ernment.—In accordance with express constitutional declara- 
tion of this section, the care of the indigent sick and af- 
flicted poor is a proper function of the state government, 
and the General Assembly may by statute require the 
counties, as administrative agencies of the state, to per- 
form this function, at least within their territorial limits. 
Martin v. Board of Com’rs, 208 N. C. 354, 180 S. E. 777. 

There is no contractual duty on the part of the State to 
care for and maintain insane persons, the State Hospital 
being a charitable institution of the State, maintained vol- 
untarily in recognition of Christian principles, as set out 
in this section. See § 143-120 et seq. State v. Security Nat. 
Bank; 207 IN. “G@. 6975 178 S.) E. © 487: 

Referred to in Board v. Commissioners, 113 N. C. 379, 383, 
18 S. E. 661; Board y. Commissioners, 137 N. C. 310, 315, 49 
Ch Ide “GREE 

§ 8. Orphan houses.—There shall also, as soon 
as practicable, be measures devised by the State 
for the establishment of one or more orphan 

houses, where destitute orphans may be cared 

for, educated, and taught some business or trade. 
(Const. 1868.) 

§ 9. Inebriates and idiots—It shall be the 
duty of the Legislature, as soon as practicable, to 

devise means for the education of idiots and ine- 
briates. (Const. 1868.) 

§ 10. Deaf-mutes, blind, and insane.—The 

General Assembly may provide that the indigent 
deaf-mute, blind, and insane of the State shall be 
cared for at the charge of the State. (Const. 1868; 
1879, cc. 254, 268, 314.) 

Cross Reference.—As to construction of the term “in- 
digent,”’ see note of In re Hybart, 119 N. C. 359, 25 S. E. 
963, under section 122-38. See also, Hospital y. Fountain, 
128 N. C. 23, 38 S. E. 34. As to statutory provision for in- 
digent patients in hospital for the insane, see section 122-38 
et seq. 

Editor’s Note.—This section was inserted, pursuant to chs. 

254 and 314, Public Laws of 1879, in lieu of Sec. 10 of the 
Constitution of 1868 which was as follows: ‘The General 
Assembly shall provide that all the deaf mutes, the blind, 
and the insane of the State, shall be cared for at the charge 
of the state.” 
Referred to in In re Boyett, 135 N. C. 415, 419, 48 S. E. 789: 

State v. Security Nat. Bank, 207 N. C. 697, 704, 178 S. E. 487. 

§ 11. Self-supporting.—It shall be steadily kept 
in view by the Legislature and the board of public 

charities that all penal and charitable institutions 
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should be made as nearly self-supporting as is 
consistent with the purposes of their creation. 

(Const. 1868.) 

Cited in Palmer v. Haywood County, 212 N. C. 284, 193 
So Fs; 006, lla) As Ja tks 1199. 

ARTICLE XII 

Militia 

§ 1. Who are liable to militia duty.—AlIl able- 
bodied male citizens of the State of North Caro- 
lina, between the ages of twenty-one and forty 

years, who are citizens of the United States, shall 
be liable to duty in the militia: Provided, that all 
persons who may be averse to bearing arms, from 
religious scruples, shall be exempt therefrom. 

(Const. 1868.) 
Stated in Hinton v. Lacy, 193 N. C. 496, 137 S. E. 669. 

§ 2. Organizing, etc—The General Assembly 
shall provide for the organizing, arming, equip- 
ping, and discipline of the militia, and for paying 
the same, when called into active service. (Const 
1868.) 

Cross Reference.—For the mnuiaerous legislative enact- 
ments on the subject, see the chapter ‘Militia’, section 
127-1 et seq. As to support of families of indigent militia- 
men, see section 153-157. 
By Whom Militia Paid.—The legislature may provide, if 

it think proper to do so, how and by whom the militia shall 
be paid. Worth v. Commissioners, 118 N. C. 112, 120, 24 S. 
E. 778. And in the absence of any special provision, they are 
to be paid by the state—the “power” that calls them out. 
Id. See section 127-80 ard the note thereto. 
Cited in Baker v. State, 200 N. C. 232, 156 S. E. 917. 

§ 8. Governor Commander-in-chief—The Gov- 
ernor shall be commander-in-chief and shall have 
power to call out the militia to execute the law, 
suppress riots or insurrections, and to repel inva- 

sion. (Const. 1868.) 
Governor May Call Out Militia.—In the absence of legis- 

lation, the governor, as commander-in-chief, has the power 
to call out the militia, and the state guard being made a 
part of the militia, he has the power to call them out. This 
constitutional power may be regulated by legislation provid- 
ing what shall amount to sufficient evidence of the exist- 
ence of the causes mentioned in this section of the constitu- 
tion. Worth v. Commissioners, 118 N. C. 112, 120, 24 S. E. 
778. 
Same—Not Subject to Legislative Restriction.—The legis- 

lature has no authority to restrict the power of the gov- 
ernor to call out the militia. Worth vy. Commissioners, 118 
Neve ton 134.247 S e778. 
When Called into Service of United States.—See 

Const., Art. III, section 8. 

§ 4. Exemptions—The General Assembly shall 
have power to make such exemptions as may be 

deemed necessary, and to enact laws that may be 

expedient for the government of the militia. 

(Const, 1868.) ; 

Ns 

ARTICLE XITE 

Amendments 

§ 1. Convention, how called—No convention 
of the people of this State shall ever be called by 
the General Assembly unless by the concurrence 
of two-thirds of all the members of each house of 
the General Assembly, and except the proposi- 
tion, convention or no convention, be first submit- 
ted to the qualified voters of the whole State, at 
the next general election, in a manner to be pre- 
scribed by law. And should a majority of the 
votes cast be in favor of said convention, it shall 
assemble on such day as may be prescribed by the 

1I—5 
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General Assembly. (Const. Convention 
1875.) 

See 11 N. C. Law Rev., 242, for discussion as to whether 
the provisions of this section apply to the calling of a con- 

vention to consider a proposed federal amendment. This 
question was said to perplex the legislature and served to 
divide the Supreme Court. 

Editor’s Note.—The Convention of 1875 added the word 
“ever” after “shall” in line 2 and all of the section after 
the words ‘‘General Assembly” in line 4. 

General Assembly may call convention to consider pro- 
posed amendment to the U. S. Constitution either under 
this section or in the exercise of its plenary powers. See 
“Opinions of the Justices,’ 204 N. C. 806, 172 S. E. 474. 

1868; 

§ 2. How the Constitution may be altered.— 
No part of the Constitution of this State shall 
be altered unless a bill to alter the same _ shall 
have been agreed to by three-fifths of each house 
of the General Assembly. And the amendment 
or amendments so agreed to shall be submitted 
at the next general election to the qualified voters 
of the whole State, in such manner as may be pre- 

scribed by law. And in the event of their adop- 
tion by a majority of the votes cast, such amend- 
ment or amendments shall become a part of the 
Constitution of this State. (Const. 1868; Conven- 
tion 1875.) 

Editor’s Note.—Sec. 2 of the original Constitution of 1868, 
before it was amended by the Convention of 1875 to read as 
the present Sec. 2, was as follows: ‘‘No part of the Con- 
stitution of this State shall be altered, unless a bill to alter 
the same shall have been read three times in each House of 
the General Assembly and agreed to by three-fifths of the 

whole number of members of each House respectively; nor 

shall any alteration take place until the bill, so agreed to, 
shall have been published six months previous to a new 

election of members to the General Assembly. If, after 
such publication, the alteration proposed by the preceding 
General Assembly shall be agreed to, in the first session 

thereafter, by two-thirds of the whole representation in 
each House of the General Assembly shall be agreed to, in 
the first session thereafter, by two-thirds of the whole 
representation in each House of the General Assembly, after 
the same shall have been read three times on three several 
days in each House, then the said General Assembly shall 
prescribe a mode by which the amendment or amendments 
may be submitted to the qualified voters of the House of 
Representatives throughout the State; and if, upon com- 
paring the votes given in the whole State, it shall appear 
that a majority of the voters voting thereon have approved 
thereof, then, and not otherwise, the same shall become a 
part of the Constitution.’”? Public Laws 1931, c. 104, pro- 
posed an amendment to this section whereby the submis- 
sion could be at a special election called for the purpose 
which was defeated. 
Generally.—While to amend the Constitution of the State 

it is necessary for the voters to approve the proposed 
amendments to be submitted to them, it is likewise neces- 
sary to the validity of the election that the Legislature en- 
act the proposition to amend into a statute by a three-fifths 
vote of each branch; and the constitutional provision that 
they be submitted “in such manner as may be prescribed by 

law’? includes within its intent and meaning the time at 
which the amendments will be effective, if approved, the Con. 
stitution being silent on this point. Reade v. Durham, 173 
N. C. 668, 91 S. E. 712. See also, Freeman v. Cook, 217 
N; Gy 63, 6S. Ee (2d) 894. 
Applied in University v. McIver, 72 N. C. 76. 

ARTICLE XIV 

Miscellaneous 

§ 1. Indictments.—All indictments which shall 
have been found, or may hereafter be found, for 
any crime or offense committed before this Con- 
stitution takes effect, may be proceeded upon in 
the proper courts, but no punishment shall be 
inflicted which is forbidden by this Constitution. 
(Const. 1868.) 
Cross References.—See sections 15-140 to 15-155 and the 

[ 65 ] 



Art. XIV, § 2 CONSTITUTION OF 

notes thereto. As to punishments, see N. C. Const. Art. 
XI, sections 1 et seq., and the references there made. 

Cited in Debham vy. Telephone Co., 126 N. C. 831, 835, 36 
See OAC ‘ 

§ 2. Penalty for fighting duel—No person 
who shall hereafter fight a duel, or assist in the 
same as a second, or send, accept, or knowingly 

carry a challenge therefor, or agree to go out of 
the State to fight a duel, shall hold any office in 
this State. (Const. 1868.) 

Stated in Cole v. Sanders, 174 N. C. 112, 114, 93 S. E. 476. 

§ 3. Drawing money.—No money shall be 
drawn from the treasury but in consequence of 
appropriations made by law; and an accurate ac- 
count of the receipts and expenditures of the 
public money shall be annually published. (Const. 
1868.) 

Editor’s Note.—This section is an exact repetition of the 
United States Constitution, Art. I, section 9, cl. 7. 
Legislative Authority Required.—This section means that 

there must be legislative authority in order for money to 
be validly drawn from the treasury. In other words, the 
legislative power is supreme over the public purse. White 
v. Hill, 125 N. C. 194, 200, 34 S. E. 432, citing Garner v. 
Worth, 122" Ne Cy 250), 29; S204: 
Section as Bar to Judicial Action.—This section effectu- 

ally bars any judicial action to enforce collection of liabili- 
ties against the state, and the courts cannot direct the state 
treasurer to pay such claims, however just and unques- 
tioned, when there is no legislative appropriation to pay 

the same. Garner v. Worth, 122 N. C. 250, 252, 29 S. E. 

364. 
When Mandamus Will Lie—It is only when the legis- 

lative department has appropriated a certain fund to the 
payment of a liability incurred or to be incurred and _ the 
Auditor or Treasurer refuses to obey the. legislative man- 
date that the Court can issue its mandamus to compel him 
to do so. Garner v. Worth, 122 N. C. 250, 253, 29 S. E. 364. 
The state treasurer may refuse to pay a warrant of the 

auditor if it appear that the law under which it is issued 
is unconstitutional or the claim is not within the terms of 
the statute under which it is brought. Martin v. Clark, 
135° Ns 8Ge 1785" 1805947 (S39 Besar 
Mandamus to Enforce Payment against County.—See sec- 

tion 153-64 and the notes thereto. 

§ 4. Mechanic’s lienm—The General Assembly 
shall provide, by proper legislation, for giving 
to mechanics and laborers an adequate lien on 
the subject-matter of their labor. (Const. 1868.) 

Editor’s Note.—Under the power given by this section of 
the constitution the legislature has passed numerous enact- 

ments which secure to mechanics and laborers adequate 
liens, and means for their enforcement. These provisions 

may be found in section 44-1 et seq. Since the language 
of this constitutional section is clear and unobscure, merely 
giving to the general assembly a well-defined power, lit- 
tle judicial construction will be found, all the cases merely 
stating this provision of the constitution as the founda- 
tion of the G. S. sections above referred to. Whatever 
seemingly ambiguous terms that may be found in the code 
sections which have sprung out of this section of the con- 
stitution are explained in the note to the specific section in 
the code. 
Quoted in Roper Lumber Co. v. Lawson, 195 N. C. 840, 

844, 143 S. E. 847; Boykin v. Logan, 203 N. C. 196, 165 S. 
E. 680, 

§ 5. Governor to make appointments.—In the 
absence of any contrary provision, all officers of 

this State, whether heretofore elected or ap- 
pointed by the Governor, shall hold their posi- 
tions only until other appointments are made 
by the Governor, or, if the officers are elective, 
until their successors shall have been chosen and 
duly qualified according to the provisions of this 
Constitution. (Const. 1868.) 

Cited in Markham y. Simpson, 175 N. C. 135, 95 S. E. 106; 
Freeman v. Board of Com’rs, 217 N. C. 209, 7 S. E. (2d) 354. 

§ 6. Seat of government.—The seat of gov- 

_ fice or 
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ernment in this State shall remain at the city of 
Raleigh. (Const. 1868.) 

§ 7. Holding officee—No person who shall 
hold any office or place of trust or profit under 
the United States, or any department thereof, or 
under this State, or under any other state or 
government, shall hold or exercise any other of- 
fice or place of trust or profit under the author- 
ity of this State, or be eligible to a seat in either 
house of the General Assembly: Provided, that 
nothing herein contained shall extend to officers 
in the militia, justices of the peace, commission- 
ers of public charities, or commissioners for 
special purposes. (Const. 1868; 1872-73, c. 88.) 

Cross Reference.—As to what constitutes a public office 

and numerous illustrations thereof, see note to section 1-515. 
As to form and nature of the action to declare an office 
vacant, see sections 1-515 et seq. and the notes there placed. 

Editor’s Note.—Sec. 7 of the Constitution of 1868, amended 
pursuant to ch. 88, Public Laws of 1872-73, to read as the 
present Sec. 7, was as follows: ‘‘No person shall hold more 
than one lucrative office under the State, at the same time: 
Provided, That officers in the Militia, Justices of the Peace, 
Commissioners of Public Charities, and Commissioners ap- 
pointed for special purposes, shall not be considered officers 
within the meaning of this section.” 
Proposed Amendment.—Session Laws 1943, c. 432, pro- 

posed that this section be amended by rewriting the pro- 
viso to read as follows: 

“Provided, that nothing herein contained shall extend to 
officers in the militia, notaries public, justices of the peace, 
commissioners of public charities, or commissioners for spe- 
cial purposes.” 
Purpose.—The manifest intent is to prevent double office- 

holding—that offices and places of public trust should not 
accumulate in any single person—and the superadded words 
of “places of trust or profit’? were put there to avoid eva- 
sion in giving too technical a meaning to the preceding 
words. Doyle v. Raleigh, 89 N. C. 133, cited and approved 
in Groves v. Borden, 169 N. C. 8, 84 S. F. 1042. 

Effect of Acceptance of Similar Office.——Where one hold- 
ing an “office or place of profit’? accepts another such ‘of- 

position in contravention of this section of the 
Constitution, the first is vacated eo instanti, and any further 
acts done by him in connection with the first office are 
without color, and cannot be de facto. Whitehead v. Pitt- 
man, 165 N. C. 89, 80 S. E. 976. 

In Barnhill vy Thompson, 122 N. C. 493, 29 S. E. 720, it is 
said: ‘‘The acceptance of a second office by holding a pub- 
lic office operates ipso facto to vacate the first. While the 
officer has a right to elect which he will retain, his elec- 
tion is deemed to have been made when he accepts and 
qualifies for the second.’’ The acceptance of the second 
office is of itself a resignation of the first. Cited with ap- 
proval in Whitehead vy. Pittman, 165 N. C. 89, 90, 80 S. 
E. 976. : 
The jurisdiction of a judge of a municipal recorder’s court 

to impose sentence cannot be successfully attacked on the 
ground that at the time the recorder was appointed he was 
mayor of the municipality and therefore held two offices 
in contravention of this section, since even if it be granted 
that the statute permitting a mayor to be appointed re- 
corder confers upon the mayor when chosen recorder other 

than ex officio duties, the acceptance of the office of recorder 
would vacate the office of mayor, but would not affect the 

office of recorder. In re Barnes, 212 N. C. 735, 194 S. E. 
499. 

Actions for Removal Where One Accepts Second Office.— 

When a person holding an office or place of trust accepts 
and qualifies for a second office, within the meaning of this 
section, the first office ipso facto becomes vacated, and an 
action. to declare the first office vacant may be instituted 
in the name of the state on the relation of the attorney- 
general, by any individual who is a citizen and taxpayer 
of the jurisdiction where the officer is to exercise the powers 
of his office, but such an action cannot be maintained unless 
it appears that the leave of the attorney-general has been 
obtained either before the commencement of the action or 
afterwards supplied pending the proceedings. Midgett v. 
Gray, 158" No Ce 133) 73S. Beso 
A statute providing that the incumbent of one public of- 

fice should also fill another public office is unconstitutional 
as violating this section, and cannot be upheld as merely 
affording the choice between the offices so that the accep- 
tance of the second office would ipso facto vacate the 
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first, since incumbency in the first is essential to incum- 
bency in the second. But a statute which creates no new 
office and appoints no additional, but merely attaches new 
duties to offices already existing, to be performed by the 
incumbents therein, does not violate this section. Brig- 
man v. Baley, 213 N. C. 119, 195 S. E. 617. 

Where one holding an office as county commissioner ac- 
cepts a commission from the Governor as a notary public 
his position as county commissioner is eo instanti vacated, 
and where he continues to exercise the duties of county 
commissioner he may be removed therefrom in an action 
in the nature of a quo warranto. Harris v. Watson, 201 
IN Co7661; .161-1Ss BH: 215. 
Recorder May Also Be Justice of Peace.—This section does 

not forbid one to hold the position of recorder of a town 
and the office of justice of the peac: at the same time. 
State ve Lord: 145 IN: C:..479;, 59° S$. E.” 656. 

Imposition of Additional Duties.—Chapter 341, Public-Local 
Laws of 1931, providing that the chairmen of certain county 
boards of Madison county should elect a tax manager for 
the county, merely imposes additional duties ex officio upon 
the said chairmen, and does not provide that any one of 
them should hold two public offices in violation of this sec- 
tion. Freeman vy. Board of Com’rs, 217 N. C. 209, 7 S. E. 
(2d) 354, 

NORTH CAROLINA Art. XIV,§ 8 

Delegation of Duties.—A statute which places the affairs 
of a municipal corporation in the hands of a city council 
and a city manager and provides that in the event of a 
vacancy in the office of city manager, by sickness or other- 
wise, the council may delegate the duties of this office to 
one of its members, to be performed ex officio as mere 
auxiliary duties with such compensation a. the council -n-y 
determine, but shall receive no salary as a member of 
the council, is held not to contravene this section. State 
v. Holmes. 207 N. C. 293, 176 S. E. 746. 
Applied in McCullers v. Commissioners, 158 N. C. 75, 73 

S. E. 816; Barnhill v. Thompson, 122 N. C. 493, 29 S. E. 720. 

§ 8. Intermarriage of whites and negroes pro. 
hibited.— All marriages between a white person 
and a negro, or between a white person and a 

person of negro descent to the third generation, 
inclusive, are hereby forever prohibited. (Conven- 
tion 1875.) 

Editor’s Note.—This section was added by the Convention 
of 1875. It constitutes the first clause of section 14-181, 
Reference is therefore made to the note placed under that 
section, 

[ 67 ] 



Constitution of the United States 

We the people of the United States, in order 
to form a more perfect union, establish justice, 
insure domestic tranquility, provide for the com- 
mon defence, premote the general welfare, and 
secure the blessings of liberty to curselves and 
our posterity, de ordain and establish this con- 

stitution for the United States of America. 

AR LIC Gage. 

§ 1. All legislative powers herein granted shall 
be vested in a congress of the United States, 
which shail consist of a senate and house of rep- 
resentatives. 

§ 2. [1.] The house of representatives shall 
be composed of members chosen every second 
year by the people of the several states, and the 
electors in each state shall have the qualifications 

requisite for electors of the most numerous branch 
of the state legislature. 

[2.] No person shall be a representative who 
shall not have attained to the age of twenty-five 
years, and been seven years a citizen of the 

United States, and who shall not, when elected, 
be an inhabitant of the state in which he shall 
be chosen. 

[3.] Representatives and direct taxes shall be 
appcrtioned among the several! states which may 
be included within this union, according to their 
respective numbers, which shall be determined by 
adding to the whcle number of free persons, in- 
cluding those bound to service for a term of years, 
and excluding Indians not taxed, three-fifths of all 
other persons. The actual enumeration shall be 
made within three years after the first meeting of 
the congress of the United States, and within every 
subsequent term «f ten years, in such manrer as 

they shall by law direct. The number of repre- 
sentatives shall noc exceed one for every thirty 
thousand, but each state shall have at least one 
representative; and until such enumeration shall be 
made, the state of New Hampshire shall be enti- 
tled to chuse three, Massachusetts eight, Rhode Is- 
land and Providence Plantations one, Connecticut 
five, New York six, New Jersey four, Pennsylva- 
nia eight, Delaware one, Maryland six, Virginia 
ten, North Carotina five, South Carolina five, and 
Georgia three. 
The first sentence of this clause (art. I, sec. 2, cl. 3) is 

amended by amendment XIV, § 2 and amendment XVI. 

[4.| When vacancies happen in the representa~ 

tion from any state, the executive authority 
thereof shall issue writs or election to fill such va- 
cancies. 

[5.] The house of representatives shall chuse 
their speaker and other officers; and shall have 
the sole power of impeachment. 

§ 3. [1.] The senate of the United States shall 
be composed of two senators from each state, 
chosen by the legislature thereof, for six years; 
and each senator shall have one vote. 

purtie 3, Sie oy) Cle 

[2.] Immediately afcer they shall be assembled 
in consequence of the first election, they shall be 
divided as equally as may be into three classes. 

1, is superseded by amendment XVII, 

The seats of the senators of the first class shall 
be vacated at the expiration of the second year, 
of the second class at the expiration of the fourth 
vear, and of the third class at the expiration of 
the sixth year, so that one-third may be chcsen 
every second year; and if vacancies happen by 
resignation, or otherwise, during the recess of 
the legislature of any state, the executive tliereof 
mnay make temporary appointments until the next 
meeting of the legislature, which shall then fill 
sucn vacancies. 

[3.] No person shall be a senator who shall 
not have attained to the age of thirty years, and 
been nine years a citizen of the United States, and 
who shall not, when elected, be an inhabitant of 
that state for which he shall be chosen. 

[4.] The vice president of the United States 
shall be president of the senate, but shall have no 
vote, unless they be equally divided. 

[5.] The senate shall chuse their other officers, 
and also a president pro tempore, in the absence 
of the vice president, or when he shall exercise 
the office of president of the United States. 

[6.] The senate shall have the sole power to 
try all impeachments. When sitting for that pur- 
pose, they shall be on oath or affirmation. When 
the president of the United States is tried, the 
chief justice shall preside: And no persoa shall 
be convicted without the concurrence of two- 
thirds of the members present. 

[7.] Judgment in cases of impeachment shall 
not extend further than to removal from office, 
and disqualification to hold and enjoy anv office 
of honor, trust or profit under the United States: 
but the party convicted shall nevertheless be lia- 
ble and subject to indictment, trial, judgment and 
punishment, according to law. 

§ 4. [1.] The times, places and manner of 
holding elections tor senators and representatives 
shall be prescribed in each state by the legisla- 
ture thereof; Lut the congress may at any time 
by law ‘make or alter such regulations, except as 
to the places of chusing senators. 

[2.] The congress shall assemble at least once 
in every year, and such meeting shall be on the 
first Monday in December, unless they shall by 
law appoint a different day. 

§ 5. [1.] Each house shall be the judge of 
the elections, returns and qualifications of its own 
members, and a majority of each shall constitute 
a quorum to do business; but a smaller number 
may adjourn from day to day, and may be au- 
thorized to compel the attendance of absent mem- 
bers, in such manner and under such penalties 
as each house may provide. 

[2.] Each house may determine the rules of 
its proceedings, punish its members for disor- 
derly behaviour, and, with the concurrence of 
two-thirds, expel a member. 

[3.] Each house shall keep a journal of its pro- 
ceedings, and from time to time publish the same, 
excepting such parts as may in their judgment 
require secrecy; and the yeas and nays of the 
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members of either house on any question shall, 
at the desire of one-fifth of those present, be 
entered on the journal. 

[4.] Neither house, during the session of con- 
gress, shall, without the consent of the other, 
adjourn for more than three days, nor to any 
other pace than that in which the two houses 
shall be sitting. 

§ 6. [1]. The senators and_ representatives 

shall receive a compensation for their services, 
to be ascertained by law, and paid out of the 
treasury of the United States. They shall in 
all cases, except treason, felony and breach of 
the peace, be privileged from arrest during their 
attendance at the session of their respective 
houses, and in going to and returning from the 
same; and for any speech or debate in either 
house they shall not be questioned in any other 

place. 

[2.] No senator or representative shall, during 
the time for which he was elected, be appointed 
to any civil office under the authority of the 
United States which shall have been created or 
the emoluments whereof shall have been in- 
creased during such time; and no person hold- 
ing any office under the United States shall be 
a member of either house during his continuance 
in office. 

§ 7. [1.] All bills for raising revenue shall 
originate in the house of representatives; but 
the senate may propose or concur with amend- 

ments as on other bills. 

[2.] Every bili which shall have passed the 
house of representatives and the senate shall, 
before it become a law, be presented to the 
president of the United States. If he approve, 
he shall sign it; but if not, he shall return it 
with his objections, to that house in which it 
shall have originated, who shall enter the ob- 
jections at large on their journal, and proceed 
to reconsider it. If after such reconsideration 
two-thirds of that house shall agree to pass the 
bill, it shall be sent, together with the objections, 
to the other house, by which it shall likewise be 
reconsidered, and if approved by two-thirds of 
that house, it shail become a law. But in all 
such cases the votes of both houses shall be de- 
termined by yeas and nays, and the names of 

the persons voting for and against the bill shall 
be entered on the journal of each house respec- 
tively. If any bili shall not be returned by the 
president within ten days (Sundays excepted) 
after it shall havz been presented to him, the 

same shall be a law, in like manner as if he had 
signed it, unless the congress by their adjourn- 
ment prevent its return, in which case it shall 
not be a law. 

[3.] Every order, resolution, or vote. to which 
the concurrence of the senate and house of rep- 
resentatives may be necessary (except on a 

question of adjournment) shall be presented to 
the president of the United States; and before 
the same shall take effect, shall be approved by 
him, or, being disapproved by him, shall be re- 
passed by two-thirds of the senate and house of 
representatives, according to the rules and lim- 
itations prescribed in the case of a bill. 

§ 8. The congress shall have power [1.] To 
lay and collect taxes, duties, imposts and ex- 
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cises, to pay the debts and provide for the com- 
mon defence and general welfare of the United 
States; but all duties, imposts and excises shall 
be uniform throughout the United States; 

[2.| To borrow money on the credit of the 
United States; 

[3.] To regulate commerce with foreign na- 
tions, and among the several states, and with 
the Indian tribes; 

[4.] To establish an uniform rule of naturali- 
zation, and uniform laws on the subject of bank- 
ruptcies throughout the United States; 

[5.] To coin money, regulate the value there- 
of, and of foreign coin, and fix the standard of 
weights and measures; 

[6.] To provide for the punishment of coun- 
terfeiting the securities and current coin of the 
United States; 

[7.] To establish post offices and post roads; 

[8.] To promote the progress of science and 
useful arts, by securing for limited times to au- 

thors and inventors the exclusive right to their 
respective writings and discoveries; 

[9.] To constitute 
supreme court; 

{10.] To define and punish piracies and felon- 
ies committed on the high seas, and offences 
against the law of nations; 

[11.] To declare war, grant letters of marque 
and reprisal, and make rules concerning cap- 
tures on land and water; 

tribunals inferior to the 

/ 

[12.] To raise and support armies, but no ap- 
propriation of money to that use shall be for a 
longer term than two years; 

[13.] To provide and maintain a navy; 

[14.] To make rules for the government and 
regulation of the land and naval forces; 

[15.] To provide for calling forth the militia 
to execute the laws of the union, suppress in- 
surrections and repel invasions; 

[16.] To provide for organizing, arming, and 
disciplining the militia, and for governing such 
part of them as may be employed in the service 
of the United States, reserving to the states re- 
spectively the appointment of the officers and 
the authority of training the militia according 
to the discipline prescribed by congress; 

[17.] To exercise exclusive legislation in all 
cases whatsoever, over such district (not ex- 

ceeding ten miles square) as may, by cession of 
particular states, and the acceptance of congress, 
become the seat of the government of the 
United States, and to exercise like authority 
over all places purchased by the consent of the 
legislature of the state in which the same shall 
be, for the erection of forts, magazines, arsenals, 
dock-yards, and other needful buildings;— and 

[18.] To make ail laws which shall be neces- 
sary and proper for carrying into execution the 
foregoing powers, and all other powers vested 
by this constitution in the government of the 
United States, or in any department or officer 

thereof. 

§ 9. [1.] The m‘gration or importation of such 
persons as any of the states now existing shall 
think proper to admit shall not be prohibited by 
the congress prior to the year one thousand 
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eight hundred and eight, but a tax or duty may 
be imposed on such importation, not exceeding 
ten dollars for each person. 

[2.] The privilege of the writ of habeas cor- 
pus shall not be suspended, unless when in 
cases of rebellion or invasion the public safety 
may require it. 

[3.] No bill of attainder or ex post facto law 
shall be passed. 

[4.] No capitation or other direct tax shall be 
laid, unless in proportion to the census or 
enumeration hereinbefore directed to be taken. 

[5.] No tax or duty shall be laid on articles 
exported from any state. 

[6.] No preference shall be given by any reg- 
ulation of commerce or revenue to the ports of 
one state over those of another: nor shall ves- 
sels bound to, or from, one state, be obliged to 
enter, clear or pay duties in ancther. 

[7.] No morey shall be drawn from the treas- 
ury but in consequence of appropriations made 
by law; and a regular statement and account of 
the receipts and expenditures of all public 
money shall be published from time to time. 

[8.] No title of nobility shall be granted by 
the United States: And no person holding any 
office of profit or trust under them shall, with- 
out the consent of the congress, accept of any 

present, emolument, office or title, of any kind 
whatever, from any king, prince, or foreign 
state. 

§ 10. [1.] No state shall enter into any treaty, 
alliance, or confederation; grant letters of marque 
and reprisal; coin money; emit bills of credit; 

make anything but gold and silver coin a tender 
in payment of debts; pass any bill of attainder, ex 

post facto law, or law impairing the obligations of 
contracts, or grant any title of nobility. 

[2.] No state shall, without the consent of 
congress, lay any imposts or duties on imports 
or exports, except what may be absolutely nec- 
essary for executing its ‘nspection laws, and the 
net produce of all duties and imposts laid by 
any state on imports or exports shall be for the 
use of the treasury of the United States; and all 
such laws shall be subject to the revision and 

control of the congress. 

[3.] No state shall, without the consent of 
congress, lay any duty of tonnage, keep troops, 
or ships of war in time of peace, enter into any 

agreement or compact with another state, or 
with a foreign power, or engage in war, unless 
actually invaded, or in such imminent danger as 

will not admit of delay. 

ARTICLE II 

§ 1. [1.] The executive power shall be vested 
in a president of the United States of America. 
He shall hoid his office during the term of four 
years, and, together with the vice president, 
chosen for the satne term, be elected, as follows: 

[2.] Each state shall appoint, in such manner 
as the legislature thereof may direct, a number 

of electors, equal to the whole number of sena- 

tors and representatives to which the state may 
be entitled in the congress: but no senator or 

representative, or person holding an office of 

CONSTITUTION OF THE UNITED STATES Art. II, §1 

trust or profit under the United States, shall be 
appointed an elector. 

[3.] The electors shall meet in their respec- 
tive states, and vote by ballot for two persons, 
of whom one at least shall not be an inhabitant 
of the same state with themselves. And they 
shall make a list of all the persons voted for, 
and of the number of votes for each; which list 
they shall sign and certify, and transmit sealed 
to the seat of the government of the United 
States, directed to the president of the senate. 
The president of the senate shall, in the pres- 
ence of the senate and house of representatives, 

open all the certificates, and the votes shail then 
be counted. The person having the greatest 
number of votes shall be the president, if such 
number be a majority of the whole number of elec- 
tors appointed; and if there be more than one 
who have such majority, and have an equal 
number of votes, then the house of representa- 
tives shall immediately chuse by ballot one of 
them for president; and if no person have a ma- 
jority, then from the five highest on the list the 
said house shall in like manner chuse the presi- 
dent. But in chusing the president, the votes 
shall be taken by states, the representation from 
each state having one vote; a quorum for this 
purpose shall consist of a member or members 
from two-thirds of the states, and a majority of 
all the states shall be necessary to a choice. In 
every case, after the choice of the president, the 
person having the greatest number of votes of 
the electors shall be the vice president. But if 
there should remain two or more who have 
equal votes, the senate shall chuse from them by 
ballot the vice president. 
Art. II, s. 1, cl. 3, is superseded by amendment XII. 

[4.] The congress may determine the time of 
chusing the electors. and the day on which they 
shall give their votes; which day shall be the 
same throughout the United States. 

[5.] No person except a natural born citizen, or 
a citizen of the United States at the time of the 
adoption of this constitution, shall be eligible to 
the office of president; neither shall any person be 
eligible to that office who’shall not have attained 
to the age of thirty-five years, and been fourteen 
years a resident within the United States. 

[6.] In case of the removal of the president 
from office, or of his death, resignation, or in- 
ability to discharge the powers and duties of the 
said office, the same shall devolve on the vice 
president, and the congress may by law provide 
tor the case of removal, death, resignation, or in- 
ability, both of the president and vice president, 
declaring what officer shall then act as presi- 
dent, and such officer shall act accordingly, until 
the disability be removed, or a president shal) 
be elected. 

[7.] The president shall, at stated times, re- 
ceive for his services a compensation, which 

shall neither be increased nor diminished during 
the period for which he shall have been elected, 
and he shall not receive within that period any 
other emolument trom the United States, or any 
of them. 

[8.] Before he enter on the execution of his 
office, he shall take the following oath or affirma- 
tion:—“I do solemnly swear (or affirm) that I 
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will faithfully execute the office of president of 
the United States, and will to the best of my 
ability preserve, protect and defend the consti- 
tution of the United States.” 

§ 2. [1.] The president shall be commander in 
chief of the army and navy of the United States, 
and of the militia of the several states, when 
called into the actual service of the United 
States; he may require the opinion, in writing, 
of the principal officer in each of the executive 

departments, upon any subject relating to the 
duties of their respective offices, and he shall 
have power to grant reprieves and pardons for 
offences against the United States, except in 
cases of impeachment. 

[2.] He shall have power, by and with the ad- 
vice and consent of the senate, to make treaties, 
provided two-thirds of the senators present con- 
cur; and he shall nominate, and by and with the 
advice and consent of the senate, shall appoint 
ambassadors, other public ministers and consuls, 
judges of the supreme court, and all other offi- 

cers of the United States whose appointments 
are not herein otherwise provided for, and which 
shall be established by law: bat the congress 
may by law vest the appointment of such infe- 
rior officers, as they think proper, in the presi- 
dent alone, in the courts of law, or in the heads 
of departments. 

[3.] The president shall have power to fill up 
all vacancies that may happen during the re- 
cess of the senate, by granting commissions 

which shall expire at the end of their next ses- 
sion. 

§ 8. He shall from time to time give to the 
congress information of the state of the union, 
and recommend te their consideration such 
measures as he shall judge necessary and expe- 
dient; he may, on extraordinary occasions, con- 
vene both houses, or either of them, and in case 
of disagreement between them, with respect to 
the time of adjournment, he may adjourn them 

to such time as he shall think proper; he shall 
receive ambassadors and other public ministers; 
he shall take care that the laws be faithfully ex- 
ecuted, and shall commission all the officers of 
the United States. 

§ 4. The president, vice president and all civil 
officers of the United States shall be removed 
from office on impeachment for, and conviction 

of, treason, bribery, or other high crimes and 
misdemeanors. 

ARTICLE III 

§ 1. The judicial power of the United States 
shall be vested in one supreme court, and in 
such inferior courts as the congress may from 
time to time ordain and establish. The judges, 
both of the supreme and inferior courts, shall 
hold their offices during good behavior, and 
shall, at stated times, receive for their services 
a compensation which shall not be diminished 
during their continuance in office. 

§ 2. [1.] The judicial power shall extend to all 
cases, in law and equity, arising under this con- 

stitution, the laws of the United States, and 
treaties made, or which shali be made, under 
their authority;—to all cases affecting ambas- 
sadors, other pubiic ministers and consuls;—to 
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all cases of admiralty and maritime jurisdiction; 
—to controversies to which the United States 
shall be a party;—to controversies between two 
or more states;—between a state and citizens of 
another state;—between citizens of different 
states,—between citizens of the same state 
claiming lands under grants of different states, 
and between a state, or the citizens thereof, and 
foreign states, citizens or subjects. 

See amendment XI, as to suits against a state by citizens 
of another state or citizens or subjects of a foreign state. 

[2.] In all cases affecting ambassadors, other 
public ministers and consuls, and those in which 
a state shall be a party, the supreme court shall 
have original jurisdiction. In all the other cases 
before mentioned, the supreme court shall have 
appellate jurisdiction, both as to law and fact, 
with such exceptions and under such regula. 
tions as the congress shall make. 

[3.] The trial of all crimes, except in cases of 
impeachment, shali be by jury; and such trial 
shall be held in the state where the said crimes 
shall have been committted; but when not com- 

mitted within any state, the -trial shall be at such 
place or places as the congress may by law have 
directed. 

§ 8. [1.] Treason against the United States 
shall consist only in levying war against them, 
or in adhering to their enemies, giving them aid 
and comfort. No person shall be convicted of 
treason unless on the testimony of two wit- 
nesses to the same overt act, or on confession 
in open court. 

[2.] The congress shall have power to declare 
the punishment of treason, but no attainder of 
treason shall work corruption of blood, or forfei- 

ture, except during the life of the person at- 
tainted. 

ARTICLE IV 

§ 1. Full faith and credit shall be given in each 
state to the public acts, records, and judicial 
proceedings of every other state. And the con- 

gress may by general laws prescribe the manner 
in which such acts, records and _ proceedings 

shall be proved, and the effect thereof. 

§ 2. [1.] The citizens of each state shall be en- 
titled to all privileges and immunities of citizens 
in the several states. 

[2.] A person charged in any state with trea- 
son, felony, or other crime, who shall flee from 

justice, and be found in another state, shall, on 
demand of the executive authority of the state 
from which he fled, be delivered up, to be re- 
moved to the state having jurisdiction ot the 
crime. 

[3.] No person held to service or labour in 
one state, under the laws thereof, escaping into 
another, shall, in consequence of any law or reg- 
ulation therein, be discharged from such service 
or labour, but sha‘l be delivered up on claim of 
the party to whom such service or labour may 

be due. 

§ 3. [1.] New states may be admitted by the 
congress into this union; but no new state shall 
be tormed or erected within the jurisdiction of 
any other state; nor any state be formed by the 
junction of two or more states, or parts of 
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states, without the consent of the legislatures of 

the states concerned as well as of the congress. 

[2.] The congress shall have power to dis- 
pose of and make all needful rules and regula- 
tions respecting the territory or other property 
belonging to the United States; and nothing in 
this constitution shall be so construed as to 
prejudice any claims of the United States, or of 
any particular state. 

§ 4. The United States shall guarantee to 
every state in this union a republican form of 
government, and shall protect each of them 
against invasion; and on application of the 
legislature, or of the executive (when the legis- 
lature cannot be convened), against domestic 
violence. 

ARTICLE SV: 

The congress, whenever two-thirds of both 
houses shall deem it necessary, shall propose 
amendments to this constitution, or, on the ap- 
plication of the legislatures of two-thirds of the 
several states, shall call a convention for pro- 
posing amendments, which, in either case, shall 
be valid to all intents and purposes, as part of 
this constitution, when ratified by the leg- 
islatures of three-fourths of the several states, 

or by conventions in three-fourths thereof, as 
the one or the other mode of ratification may be 
proposed by the congress: Provided, that no 
amendment which may be made prior to the 

year one thousand eight hundred and eight shall 

in any manner affect the first and fourth clauses 
in the ninth section of the first article; and that 
no state, without its consent, shall be deprived 
of its equal suffrage in the senate. 

ARTICLE V1 

[1.] All debts contracted and engagements en- 
tered into, before the adoption of this constitu- 
tion, shall be as valid against the United States 
under this constitution as under the confederation. 

[2.] This constitution, and the laws of the 
United States which shall be made in pursuance 
thereof, and all treaties made, or which shall be 
made, under the authority of the United States, 
shall be the supreme law of the land; and the 
judges in every state shall be bound thereby, any- 
thing in the constitution or laws of any state to 
the contrary notwithstanding. 

[3.1] The senators and representatives before 
mentioned, and the members of the several state 
legislatures, and all executive and judicial officers, 

both of the United States and of the several 
states, shall be bound by oath or affirmation, to 
support this constitution; but no religious test 
shall ever be required as a qualification to any 
office or public trust under the United States. 

ARTICLE Vil 

The ratification of the conventions of nine states 
shall be sufficient for the establishment of this 
constitution between the states so ratifying the 
same. 

Done in Convertion by the Unanimous Con- 
sent of the States present the Seventeenth Day 
of September in the Year of our Lord one thou- 
sand seven hundred and Eighty-seven and of 
the Independence of the United States of Amer- 

i 

CONSTITUTION OF THE UNITED STATES Amends. 

ica the Twelfth. In Witness whereof we have 
hereunto subscribed our names. 

Go. WASHINGTON 
Presidt. and deputy from Virginia. 

New Hampshire. 

John Langdon and Nicholas Gilman. 

Massachusetts. 

Nathaniel Gorham and Rufus King. 

Connecticut. 

Wm. Saml. Johnson and Roger Sherman. 

New York, 

Alexander Hamilton. 

New Jersey. 

Wil: Livingston, David Brearley, Wm. Patter- 
son and Jona: Dayton. 

Pennsylvania. 

B. Franklin, Robt. Morris, Thos. Fitzsimmons, 
James Wilson, Thomas Mifflin, Geo. Clymer, 
Jared Ingersoll and Gouv Morris. 

Delaware. 

Geo. Read, John Dickinson, Jaco: Broom, Gun- 
ning Bedford Jun, and Richard Bassett. 

Maryland. 

James McHenry, Danl. Carroll and Dan: of 
St. Thos. Jenifer. 

Virginia. 

John Blair—James Madison, Jr. 

North Carolina. 

Wm. Blount, Hu Wiiliamson and Richd. Dobbs 
Spaight. 

South Carolina. 

Charles Pinckney, J. Rutledge, Charles Cotes- 
worth Pinckney and Pierce Butler. 

Georgia. 

William Few and Abr. Baldwin. 

Attest: William Jackson, Secretary. 

The states ratified the Constitution in the fol- 
lowing order: 

Delawatepeeetctccte cn ere December 7, 1787 
Pennsylvania Shier erase December 12, 1787 
New Jérseyitn at. catia December 18, 1787 
OOP Ria “EON oat ee tere ees January 2, 1788 
Connecticit aia nee ees January 9, 1788 
Massachusetts: 20sg2. seine February 6, 1788 
Maryland 4)iccon eee eae. April 26, 1788 
mouth: Catoliva iter tens, ce tne May 23, 1788 
New? -Llampshireme..c cern tee June 21, 1788 
Vir Biniial sctatecnvc atten ecenerette saeetnie, June 26, 1788 
ING Ww YOLK acacia honivctanconeene July 26, 1788 
North Caroliname ss eee ee November 21, 1789 
Ride Slate wea! cata eae eee May 29, 1790 

AMENDMENTS 

Articles in addition tc, and amendment of, the 
constitution of the Lnited States of America, pro- 
posed by congress, and ratified by the legislatures 
of the several states, pursuant to the fifth article 
of the original constitution. 

The first ten amerdments were proposed by congress on 

September 25, 1789, and became effective on December 15, 
1791. 
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Amend. I 

AMENDMENT I. 

Congress shall make no law respecting an es- 
tablishment of reiigion, or prohibiting the free 
exercise thereof; or abridging the freedom of 
speech or of the press; or the right of the people 
peaceably to assemble, and to petition the gov- 
ernment for a redress of grievances. 

AMENDMENT II. 

A well regulated militia, being necessary to 
the security of a free state. the right of the peo- 
ple to keep and bear arms shall not be _ in- 
fringed. 

AMENDMENT III. 

No soldier shall, in time of peace, be quartered 
in any house without the consent of the owner, 
nor in time of war but in a manner to be pre- 
scribed by law. 

AMENDMENT IV. 

The right of the people to be secure in their 

persons, houses, papers, and effects, against un- 
reasonable searches and seizures, shall not be 
violated, and no warrants shall issue but upon 
probable cause, supported by oath or affirmation 
and particularly describing the place to be 
searched and the persons or things to be seized. 

AMENDMENT V. 

No person shali be held to answer for a cap- 
ital or otherwise infamous crime, unless on a 
presentment or indictment of a grand jury, ex- 
cept in cases arising in the land or naval forces, 
or in the militia, when in actual service in time 
of war or public danger; nor shall any person 
be subject for the same offense to be twice put 
in jeopardy of life or limb; nor shall be com- 
pelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor 
shali private property be taken for public use 
without just compensation. 

AMENDMENT VI. 

In all criminal prosecutions the accused shall 
enjoy the right to a speedy and public trial, by 
an impartial jury of the state and district where- 
in the crime shali have been committed, which 
district shall have been previously ascertained 
by law, and to be informed of the nature and 
cause of the accusation; to be confronted with 
the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and 
to have the assistance of counsel for his defense. 

AMENDMENT VII. 

In suits at common law, where the value in 

controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved, and no 
fact tried by a jury shall be otherwise reéx- 
amined in any ccurt of the United States than 
according to the rules of the common law. 

AMENDMENT VIII. 

Excessive bail shall not be required, nor ex- 
cessive fines imposed, nor cruel and unusual 
punishments inflicted. 

CONSTITUTION OF THE UNITED STATES Amend. XII 

AMENDMENT IX. 

The enumeration in the constitution of cer- 
tain rights shall not be construed to deny or dis- 
parage others retained by the people. 

AMENDMENT X. 

The powers not delegated to the United 
States by the constitution, nor prohibited by it 
to the states, are reserved to the states, respec. 
tively, or to the people. 

AMENDMENT XI. 

The judicial power of the United States shall 
not be construed to extend to any suit in law of 

or equity, commenced or prosecuted against one 
of the United States by citizens of another 
state, or by citizens or subjects of any foreign 
state. 

AMENDMENT XII. 

The electors shall meet in their respective 
states, and vote by ballot for president and vice 
president, one of whom, at least, shall not be an 

inhabitant of the same state with themselves; 
they shall name in their ballots the person voted 
for as president, and in distinct ballots the per- 
son voted for as vice president, and they shall 
make distinct lists of all persons voted for as 
president, and of all persons voted for as vice 
president, and of the number of votes for each, 
which lists they shall sign and certify, and 
transmit sealed to the seat of the government of 
the United States, directed to the president of 
the senate;—the president of the senate shall, 
in the presence of the senate and house of rep- 
resentatives, open all the certificates and the 
votes shall then be counted;—the person hav- 
ing the greatest aumber of votes for president 
shall be the president, if such number be a ma- 
jority of the whole number of electors ap- 
pointed; and if no person have such majority, 
then from the persons having the highest num- 
bers not exceeding three on the list of those 
voted for as president, the house of representa- 
tives shall choose immediately, by ballot, the 
president. But in choosing the president, the 
votes shall be taken by states, the representation 
from each state having one vote; a quorum for 
this purpose shall consist of a member or mem- 
bers from two-thirds of the states, and a ma- 
jority of all the states shall be necessary to a 
choice. And if the house of representatives 
shall not choose a president whenever the right 
of choice shall devolve upon them, before the 
fourth day of March next following, then the 

vice president shall act as president, as in the 
case of the death or other constitutional disa- 
bility of the president. The person having the 
greatest number of votes as vice president shall 
be the vice president, if such number be a ma- 
jority of the whole number of electors ap- 
pointed, and if no person have a majority, then 
from the two highest numbers on the list the 
senate shall choose the vice president; a quo- 
rum for the purpose shall consist of two-thirds 
of the whole number of senators, and a major- 
ity of the whole number shall be necessary to a 
choice. But no person constitutionally ineligible 
to the office of president shall be eligible to 
that of vice president of the United States. 
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Amend. XIII 

AMENDMENT XIII. 

§ 1. Neither slavery nor involuntary servi- 
tude, except as a punishment for crime whereof 
the party shall have been duly convicted, shall 
exist within the United States, or any place 
subject to their jurisdiction. 

§ 2 Congress shall have power to enforce 
this article by appropriate legislation. 

AMENDMENT XIV. 

§ 1. All persons born or naturalized in the 
United States, and subject to the jurisdiction 
thereof, are citizens ot the United States and of 

the state wherein they reside. No _ state shall 
make or enforce any law which shall abridge 
the privileges or immunities of citizens of the 
United States; nor shall any state deprive any 
person of life, liberty, or property, without due 
process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws. 

§ 2. Representatives shall be apportioned 

among the several states according to their re- 
spective numbers, counting the whole number 
of persons in each state. excluding Indians not 
taxed. But when the right to vote at any elec- 
tion for the choice of electors for president and 
vice president of the United States, representa- 
tives in congress, the executive and judicial of- 

ficers of a state, or the members of the legisla- 

ture thereof, is denied to any of the male inhabi- 

tants of such state, being twenty-one years of 
age, and citizens of the United States, or in any 
way abridged, except for participation in rebel- 
lion, or other crime, the basis of representation 
therein shall be reduced in the proportion which 
the number of sttch male citizens shall bear to 
the whole number of male citizens twenty-one 
years of age in such state. 

§ 8. No person shall be a senator or repre- 
sentative in congress, or elector of president and 
vice president, or hold any office, civil or mili- 
tary, under the United States, or under any 

state, who, having previously taken an oath, as 

a member of congress, or as an officer of the 

United States, or as a member of any state leg- 
islature, or as an executive or judicial officer of 
any state, to support the constitution of the 

United States, shall have engaged in insurrec- 

tion or rebellion against the same, or given aid 
or comfort to the enemies thereof. But con- 
gress may by a vote of two-thirds of each house 
remove such disability. 

§ 4. The validity of the public debt of the 
United States, authorized by law, including 
debts incurred for payment of pensions and 

bounties for services in suppressing insurrection 

or rebellion, shall not be questioned. But nei- 

ther the United States nor any state shall as- 
sume or pay any debt or obligation incurred in 
aid of insurrection or rebellion against the 
United States, or any claim for the loss or eman- 

cipation of any slave; but all such debts, obtiga- 
tions and claims shall be held illegal and void. 

§ 5. The congress shall have power to en- 
force, by appropriate legislation, the provisions 
of this article. 

CONSTITUTION OF THE UNITED STATES Amend. XX 

AMENDMENT XV 

§ 1. The right of citizens of the United States 
to vote shall not be denied or abridged by the 
United States or by any state on account of race, 
color, or previous condition of servitude. 

§ 2. The congress shall have power to en- 
force this article by appropriate legislation. 

AMENDMENT XVI 

The congress shall have power to lay and col-, 
lect taxes on incomes, from whatever source de- 
rived, without apportionment among the sev- 
eral states, and without regard to any census or 
enumeration. 

AMENDMENT XVII 

The senate of the United States shall be com- 
posed of two senators from each state, elected 
by the people thereof, for six years; and each 
senator shall have one vote. ‘The electors in 
each state shall have the qualifications requisite 

- for electors of the most numerous branch of the 
state legislatures. 
When vacancies happen in the representation 

of any state in the senate, the executive author- 
ity of such state shall issue writs of election to 
fill such vacancies: Provided, that the legisla- 
ture of any state may empower the executive 
thereof to make temporary appointments until 
the people fill the vacancies by election as the 
legislature may direct. 

This amendment shall not be so construed 
as to affect the election or term of any senator 
chosen before it becomes valid as part of the 
constitution. 

AMENDMENT XVIII 

§ 1. After one year from the ratification of 
this article, the manufacture, sale. or transpor- 
tation of intoxicating liquors within, the impor- 
tation thereof into, or the exportation thereof 
from the United States and all territory subject 
to the jurisdiction thereof, for beverage purposes, 
is hereby prohibited. 

§ 2. The congress and the several states shall 
have concurrent power to enforce this article by 
appropriate legislation. 

§ 3. This article shall be inoperative unless it 
shall have been ratified as an amendment to the 
constitution by the legislatures of the several 
states, as provided in the constitution, within 
seven years from the date of the submission 
hereof to the states by the congress. 

AMENDMENT XIX 

§ 1. The right of citizens of the United States 
to vote shall not be denied or abridged by the 
United States or by any state on account of sex. 

§ 2. Congress shall have power to enforce this 
article by appropriate legislation. 

AMENDMENT XX 

§ 1. The terms of the president and vice pres- 
ident shall end at noon on the 20th day of Janu- 
ary, and the terms of senators and representa- 
tives at noon on the 3d day of January, of the 
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Amend. XX 

years in which such terms would have ended if 
this article had not been ratified; and the terms of 
their successors shall then begin. 

§ 2. The Congress shall assemble at least once 
in every year, and such meeting shall begin at noon 

on the 8d day of January, unless they shail by 
law appoint a different day. 

§ 3. If, at the time fixed for the beginning of 
the term of the president, the president elect shall 
have died, the vice president elect shall become 

president. If a president shall not have been 
chosen before the time fixed for the beginning 
of his term, or if the president elect shall have 
failed to qualify, then the vice president elect 
shall act as president until a president shall have 
qualified; and the congress may by law provide 
for the case wherein neither a president elect nor 
a vice president elect shall have qualified, deciar- 
ing who shall then act as president, or the man- 
ner in which one who is to act shall be selected, 
and such person shall act accordingly until a pres- 

ident or vice president shall have qualified. 

§ 4. The congress may by law provide for the 
case of the death of any of the persons from 
whom the house of representatives may choose 
a president whenever the right of choice shall 
have devolved upon them, and for the case of the 
death of any of the persons from whom the sen- 
ate may choose a vice president whenever the 
right of choice shall have devolved upon them. 

§ 5. Sections 1 and 2 shall take effect on the 

CONSTITUTION OF THE UNITED STATES Amend. XXI 

15th day of October following the ratification of 
this article. 

§ 6. This article shall be inoperative unless it 
shall have been ratified as an amendment to the 
constitution by the legislatures of three-fourths of 

the several States within seven years from the date 
of its submission. 
The twentieth amendment was declared in a_prociama- 

tion of the Secretary of State, dated February 6, 1933, ta 
have been ratified by thirty-nine of the forty-eight States. 

AMENDMENT XXI 

§ 1. The eighteenth article of amendment to the 
constitution of the United States is hereby re- 
pealed. 

§ 2. The transportation or importation into any 
state, territory, or possession of the United States 
for delivery or use therein of intoxicatinz liquors, 
in violation of the laws thereof, is hereby pronib- 
ited. 

§ 3. This article shall be inoperative unless it 
shall have been ratified as an amendment to the 
constitution by conventions in the several states, 

as provided in the constitution, within seven years 
from the date of the submission hereof to the 
states by the congress. 
The twenty-first amendment was declared in a proclama- 

tion of the Acting Secretary of State, dated December 5, 
1933, to have been ratified by thirty-six of the forty-eight 
States. 
By his proclamation of December 5, 1932, the President 

proclaimed that the eighteenth amendment to the Constitu- 
tion was repealed on December 5, 1933. 
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Seip eNO CAR@BINA 

IN THE YEAR OF OUR LORD ONE THOUSAND 

NINE HUNDRED AND FORTY-THREE 

A BILL TO BE ENTITLED 

JAS, INCL 

REVISING AND CONSOLIDATING THE PUBLIC AND GENERAL 

STATUTES OF THE STATE OF NORTH CAROLINA 

The General Assembly of North Carolina do enact the following named chapters, 

subchapters and sections, to be known as the GENERAL STATUTES OF 

NORTH CAROLINA, that is to say: 
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Chapter 1. 

DEFINITIONS AND 
GENERAL PROVISIONS. 

AT Cee le 

Remedies. 

Actions. 
Special proceedings. 
Kinds of actions. 

Criminal action. 
Civil action. 

When court means clerk. 

Definitions. 

Art. 2. General Provisions. 

Remedies not merged. 

One form of action. 

Plaintiff and defendant. 
How party may appear. 
Feigned issues abolished and substituted. 
Jurisdiction of clerk. 

SIONPICISUAME EIS 10. 6A iy WIE ANA NISy 

Limitations, General Provisions. 

When action commenced. 

Statute runs from accrual of action; plead- 
ing. 

Defenses deemed pleaded by insane party. 
Disabilities. 
Disability of marriage. 
Cumulative disabilities. 
Disability must exist when right of action 

accrues. 
Defendant out of state; when action begun 

or judgment enforced. 
Death before limitation expires; action by 

or against executor. 
Time of stay by injunction or prohibition. 
Time during controversy on probate of will 

or granting letters. 
New action within one year after nonsuit, 

etc; 

New promise must be in writing. 
Admission by partner or comaker. 
Undisclosed partner. 
Cotenants. 
Applicable to actions by state. 
Action on open account. 

Not applicable to bank bills. 
Actions against bank directors or stock- 

holders. 
Aliens in time of war. 

Art. 4. Limitations, Real Property. 

Title against state. 
Title presumed out of state. 
Such possession valid against claimants un- 

der state. 

Seven years possession under color of title. 
_Seizin within twenty years necessary. 
Twenty years adverse possession. 
Action after entry. 
Possession follows legal title. 
Tenant’s possession is landlord’s. 
No title by possession of right of way. 
No title by possession of public ways. 

5. Limitations, Other than Real Property. 

Periods prescribed. 

Sec. 
1-47. 

1-48. 
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SUBCHAPTER: -V; 

1-88. 

1-89 

1-90. 
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Civil Procedure. 

Ten years. 
Actions to recover deficiency judgments 

limited to within one year of foreclosure. 
Seven years. 
Six years. 
Five years. 
Three years. 
Two years. 
One year. 
Six months. 
All other actions, ten years. 

SUBGHARTE Ree PARTIES: 

Art. 6. Parties. 

Real party in interest; grantees and as- 

signees. 

Suits for penalties. 
Suit for penalty, plaintiff may reply fraud 

to plea of release. 
Suit on bonds; defendant may plead satis- 

faction. 
Payment into court of sum due discharges 

penalty of bonds. 
Action by purchaser under judicial sale. 
Action by executor or trustee. 
Infants, etc., sue by guardian or next friend. 

Infants, etc., cefend by guardian ad litem. 
Appointment of guardian ad litem in ac- 

tions begun by publication. 
Guardian ad litem to file answer. 
Who may be plaintiffs. 
Who may be defendants. 
Joinder of parties; action by or against one 

for benefit of a class. 
Persons severally liable. 
Persons jointly liable. 
New parties by order of court. 
Abatement of actions. 
Procedure on death of party. 

SUBCHAPTER IV. VENUE. 

Art. 7. Venue. 

Where subject of action situated. 
Where cause of action arose. 
Official bonds, executors and administrators. 

Domestic corporations. 
Foreign corporations. 
Actions against railroads. 
Venue in all other cases. 
Change of venue. 
Removal for fair trial. 
Affidavits on hearing for removal; when re- 

moval ordered. 
Additional jurors from other counties in- 

stead of removal. 
Transcript of removal; 

ceedings. 

subsequent pro- 

COMMENCEMENT OF 
ACTIONS. 

Art. 8. Summons. 

Civil actions commenced by. 
Contents, return, seal. 

Issued to several counties. 



Sec. 
1-91. 

1-112. 

CHAPTE RG Chyile PROCEDURE 

When directed to officer of adjoining 
county. 

Uniform pleading and practice in inferior 
courts where summons issued to run out- 

side of county. 
Amount requisite for summons to run out- 

side of county. 
When officer must execute and return. 
Alias and pluries. 
Discontinuance. 

Service by copy. 
Service by publication. 
Manner of publication. 

. When service by publication complete. 

. Jurisdiction acquired from service. 

. Proof of seryice. 

. Voluntary appearance by defendant. 
4. Personal service on nonresident. 

. Service upon non-resident drivers of mo- 
tor vehicles. 

. Record of such processes; delivery of re- 
turn. 

. Alternative method of service upon non- 
resident defendants. 

. Defense. after judgment on _ substituted 

service. 

Art. 9. Prosecution Bonds. 

. Plaintiff's, for costs. 
. Suit as a pauper; counsel. 
. Defendant’s, for costs and damages in ac- 

tions for land. 

Defense without bond. 

Art. 10. Joint and Several Debtors. 

. Defendants jointly or severally liable. 

. Summoned after judgment; defense. 

. Pleadings and proceedings same as in ac- 
tion. 

Art. 11. Lis Pendens. 

. Filing of notice of suit. 

. Cross-index of lis pendens. 
. Effect on subsequent purchasers. 

9. Notice void unless action prosecuted. 
. Cancellation of notice. 

SUBCHAPTErevL) PLEADINGS: 

Art. 12. Complaint. 

. First pleading and its filing. 
2. Contents. 

. What causes of action may be joined. 

Art. 18. Defendant’s Pleadings. 

. Demurrer and answer. 

. When defendant appears and pleads; ex- 

tension of time; clerk to mail answer to 

plaintiff. 
. Sham and irrelevant defenses. 

Art. 14. Demurrer, 

. Grounds for. 

. Must specify grounds. 

. Amendment; hearing. 

. Appeals. 
. Procedure after return of judgment. 
. Division of actions when misjoinder. 
. Grounds not appearing in complaint. 
. Objection waived. 

ar Art. 15. Answer. 

1-135. Contents. 
1-136. Debt for purchase money of land denied 
1-137. Counterclaim. 
1-138. Several defenses. 
1-139. Contributory negligence pleaded anc 

proved. 

Art. 16. Reply. 

1-140. Demurrer or reply to answer; where answel 
contains a counterclaim. 

-141. Content; demurrer to answer. 

-142. Demurrer to reply. 

Art. 17. Pleadings, General Provisions. 

1-143. Forms of pleading. 
1-144. Subscription and verification of pleading. 
1-145. Form of verification. 
1-146. Verification by agent or attorney. 
1-147. Verification by corporation or the state. 
1-148. Verification before ‘what officer. 
1-149. When verification omitted; use in criminal 

prosecutions. 
. Items of account; bill of particulars. 
. Pleadings construed liberally. 
. Time for pleading enlarged. 
. Irrelevant, redundant, indefinite pleadings. 
. Pleading judgments. 
. How conditions precedent pleaded. 
. How instrument for payment of money 

pleaded. 
7. How private statutes pleaded. 

58. Pleadings in libel and slander. 

59. Allegations not denied, deemed true. 
60. Pleading lost, copy used. 

Art. 18. Amendments. 

1-161. Amendment as of course. 
1-162. Pleading over after demurrer. 

1-163. Amendments in discretion of court. 
1-164. Amendment changing nature of action or 

relief; effect. 
1-165. Unsubstantial defects disregarded. 

1-166. Defendant sued in fictitious name; amend- 
ment. 

1-167. Supplemental pleadings. 
1-168. Variance, material and immaterial. 
1-169. Total failure of proof. 

SUBCHAPTER VII. TRIAL AND ITS 
INCIDENTS. 

Art 1956 Drial 

Or Ot Or Ot OF OF Or amr WwW WHO 

. Defined. 
. Joinder of issue and trial. 
. How issue tried. 
. Issues of fact. 

4. Issues of fact before the clerk. 
. Continuance before term: affidavit. 
. Continuance during term. 

. Counter affidavits as to continuance. 

. Order of business. 
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-179. Separate trials. . 
-180. Judge to expiain law, but give no opinion 

on facts. 
. Request for instructions. 

1-182. Instructions in writing; when to be taken 
to jury room. 

1-183. Motion fer nonsuit. 
1-184. Waiver of jury trial. 

1-185. Findings of fact and conclusions of law by 
judge. 
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CHAPTER 1. CIVIL PROCEDURE 

. Exceptions to decision of court. 

. Proceedings upon judgment on issue of 
law. 

Art. 20. 

. By consent. 

. Compulsory. 

Reference. 

90. How referee chosen or appointed. 
. Referees may administer oaths. 

92. Powers of referee of trial. 

. Testimony reduced to writing. 
. Report; review and judgment. 
. Report, contents and effect. 

Art. 21. Issues. 

. Defined. 

. -OTtaw, 

98. OF tack 
. Order of trial. 
. Form and preparation. 

Art. 22. Verdict. 

. General and special. 

. Special controls general. 
3. Character of, for different actions. 

. Jury to assess damages; counterclaim. 
5. Entry of verdict and judgment. 

. Exceptions. 

. Motion to set aside. 

SUBCHAPTER VIII. JUDGMENT. 

Art. 23. Judgment. 

. Defined. 
-209. Judgments authorized to be entered by 

clerk; sale of property; continuance pend- 
ing sale; writs of assistance and posses- 

sion. 
. Return of execution; 

ment of proceeds. 

. By default final. 
. By default and inquiry. 
. By default for defendant. 
. Judgment by default where no answer filed; 

record; force; docket. 
. Time for entering judgments and orders. 

orders not rendered on 

Mondays validated. 

[ Repealed. | 
Certain default judgments validated. 

based on summons errone- 

cusly designated alias or pluries vali- 

dated. 
. Rendered in 

judicial sales. 
. On frivolous pleading. 
. Mistake, surprise, excusable neglect. 

. Stands until reversed. 

._ For and against whom given; failure to 

prosecute. 

. Against married women. 

. Nonsuit not allowed after verdict. 
Party dying after verdict. 
When limited by demand in complaint. 

. When passes legal title. 
. Regarded as a deed and registered. 
. Certified registered copy evidence. 
_ In action for recovery of personal property. 
. What judge approves judgments. 
. Judgment roll. 

order for disburse- 

vacation; confirmation of 

Sec. 
1-233. 

1-234 

1-235 

1-236.1. Transcripts of 

* 
1-237. 
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Docketed and indexed; held as of first day 
of term. 

Where and how docketed; lien. 
Of supreme court docketed in 

court; lien. 
Fees for filing transcripts of judgments by 

clerks of superior courts. 
judgments 

deputy clerks validated. 
Judgments of federal courts docketed; lien 

on property; recordation; conformity 
with federal law. 

superior 

certified by 

. [Repealed. ] 

. Paid to clerk; docket credited; transcript to 
other counties. 

. Payment by one of several; transfer to trus- 
tee for payor. 

. Clerk to pay money to party entitled. 

. Credits upon judgments. 

. For money due on judicial sale. 

. Applicable to justices’ courts. 

. Cancellation of judgments discharged 
through bankruptcy proceedings. 

. Assignment of judgment to be entered on 
judgment docket, signed and witnessed. 

Art. 24. Confession of Judgment. 

When and for what. 

. Debtor to make verified statement. 

. Judgment; execution; installment debt. 

25. Submission of Controversy without 
Action. 

. Submission, affidavit, and judgment. 

. Judgment roll. 

. Judgment enforced; appeal. 

Art. 26. Declaratory Judgments. 

. Courts of record permitted to enter declara- 
tory judgments of rights, status and other 
legal relations. 

. Courts given power of construction of all 

instruments. 

. Who may apply for a declaration. 

. Enumeration of declarations not exclusive. 
. Discretion of court. 
. Review. 

9. Supplemental relief. 
. Parties. 
juliieyatral: 

2. Hearing before judge where no issues of 
fact raised or jury trial waived; what 
judge may hear. 

~ Costs; 
. Liberal construction and administration. 
. Word “person” construed. 
. Uniformity of interpretation. 
. Short title. 

SUBCHAPTER RIX TAPPBAL, 

Art. 27. Appeal. 

. Writs of error abolished. 

. Certiorari, recordari, and supersedeas. 

. Appeal to supreme court; security on ap- 
peal; stay. 

. Who may appeal. 

. Appeal from clerk to judge. 

. Clerk to transfer issues of fact to civil issue 
docket. 



CHAPTER 1. CIVIL PROCEDURE 

. Duty of clerk on appeal. 
. Duty of judge on appeal. 
. Judge determines entire controversy; may 

recommit. 

77. Appeal from superior court judge. 

. Interlocutory orders reviewed’ on appeal 

from judgment. 

79. When appeal taken. 
. Entry and notice of appeal. 
. Appeals from judgments not in term time. 
. Case on appeal; statement, service, and re- 

turn. 

. Settlement of case on appeal. 
4, Clerk to prepare transcript. 

5. Undertaking on appeal; filing; waiver. 

. Justification of sureties. 

. Notice of motion to dismiss; new bond or 

deposit. 

. Appeals in forma pauperis; clerk’s fees. 
-289. Undertaking to stay execution on money 

1-302. 

1-303. 

1-304. 

1-305. 

1-306. 

1-307. 

1-308. 

1-309. 

1-310. 

1-311. 

1-312. 

1-313. 

1-314. 

1-315. 

1-316. 

1-317. 

1-318. 

1-319. 

1-320. 

1-321. 

. How 

judgment. 
judgment 

stayed. 

for personal property 

. How judgment directing conveyance stayed. 
. How judgment for real property stayed. 

. Docket entry of stay. 
. Scope of stay; security limited for fiducia- 

ries. 

5. Undertaking in one or more instruments; 

served on appellee. 
. Judgment not vacated by stay. 
. Judgment on appeal and on undertakings; 

restitution. 

. Procedure after determination of appeal. 
. Appeal from ‘justice heard de novo; judg- 

ment by default; appeal dismissed. 
. Appeal from justice docketed for trial de 

novo. 

. Plaintiff's cost bond on appeal from justice. 

SUBCHAPTER] Gen xX ECUTION, 

Art. 28. Execution. 

Judgment enforced by execution. 
Kinds of; signed by clerk; when sealed. 
Against married woman. 

Clerk to issue, in six weeks; penalty. 
Enforcement as of course. 

Issued from and returned to court of rendi- 
tion. 

To what counties issued. 

Sale of land under execution. 
When dated and returnable. 
Against the person. 
Rights against property of defendant dying 

in execution. 

Form of execution. 

Variance between judgment and execution. 

Property liable to sale under execution. 
Sale of trust estates; purchaser’s title. 
Sheriff's deed on sale of equity of redemp- 

tion. 

Forthcoming bond for personal property. 

Procedure on giving bond; subsequent 
levies. 

Summary remedy on forthcoming bond. 

Entry of returns on judgment docket; 
penalty. 

Sec. 
1-322 

1-323 

1-324 

. Cost of keeping livestock; officer’s account. 
. Purchaser of defective title; remedy against 

defendant. 
. Costs on execution paid to clerk; penalty. 

Art. 29. Execution and Judicial Sales. 

. How advertised. 

. Advertisement on resale. 

. Judicial foreclosure; notice of sale and re- 

sale. 
1-328. Notice defined. 
1-329. Validation of certain sales. 
1-330. Notice served on defendant; when on 

governor and attorney general. 
1-331. Sale days; place of sale; ratification of prior 

sales. 
1-332. Sales on other days validated. 
1-333. Sale hours. 
1-334. Postponement. 

1-335. Certain sales validated. 
1-336. Advertisement as to personal property. 

1-337. Penalty for selling contrary to law. 
1-338. Officer’s return of no sale for want of bid- 

ders; penalty. 
1-339. Officer to prepare deed for property sold. 

Art. 30. Betterments. 

1-340. Petition by claimant; execution suspended; 
issues found. 

1-341. Annual value of land and waste charged 
against defendant. 

1-342. Value of improvements estimated. 
1-343. Improvements to balance rents. 
1-344. Verdict, judgment, and lien. 
1-345. Life tenant recovers from remainderman. 
1-346. Value of premises without improvements. 
1-347. Plaintiff's election that defendant take 

premises. 
1-348. Payment made to court; land sold on de- 

fault. 
1-349. Procedure where plaintiff is under disa- 

bility. 
1-350. Defendant evicted, may recover from plain- 

tiff. 
1-351. Not applicable to suit by mortgagee. 

Art. 31. Supplemental Proceedings. 

1-352. Execution unsatisfied, debtor ordered to 
answer. 

1-353. Property withheld from execution; pro- 
ceedings. 

1-354. Proceedings against joint debtors. 

1-355. Debtor leaving state, or concealing himself, 
arrested; bond. 

1-356. Examination of parties and witnesses. 

1-357. Incriminating answers not privileged; not 
used in criminal proceedings. 

1-358. Disposition of property forbidden. 

1-359. Debtors of judgment debtor may satisfy 
execution. 

1-360. Debtors of judgment debtor, summoned. 

1-361. Where proceedings instituted and defend- 
ant examined. 

1-362. Debtor’s property ordered sold. 
1-363. Receiver appointed. 
1-364. Filing and:record of appointment; property 

[e211 

vests in receiver. 

5. Where order of appointment recorded. 
5. Receiver to sue debtors of judgment debtor, 



CHAPTER 1. CIVIL PROCEDURE 

Sec. 
1-367. Reference. 

1-368. Disobedience of orders punished as for con- 
tempt. 

SUBCHAPTER XI. HOMESTEAD AND 
EXEMPTIONS. 

Art. 32. Property Exempt from Execution. 

1-369. Property exempted. 
1-370. Conveyed homestead not exempt. 
1-371. Sheriff to summon and swear appraisers. 
1-372. Duty of appraisers; proceedings on return. 
1-373. Reallotment for increase of value. 

4. Appeal as to reallotment. 
5. Levy on excess; return of officer. 
6. When appraisers select homestead. 
7. Homestead in tracts not contiguous. 

8. Personal property appraised on demand. 
79. Appraiser’s oath and fees. 
0. Returns registered. 
1. Exceptions to valuation and allotment; 

procedure. 
1-382. Revaluation demanded; jury verdict; com- 

missioners; report. 

1-383. Undertaking of objector. 
1-384. Set aside for fraud, or irregularity. 
1-385. Return registered; original or copy evi- 

dence. 
1-386. Allotted on petition of owner. 
1-387. Advertisement of petition; time of hearing. 

1-388. Exceptions, when allotted on petition. 
1-389. Allotted to widow or minor children on 

death of homesteader. 
1-390. Liability of officer as to allotment, return 

and levy. 
1-391. Liability of officer, appraiser, or assessor, 

for conspiracy or fraud. 
1-392. Forms. 

SUBCHAPTER XII; SPECIAL, PRO- 
CEEDINGS. 

Art. 33. Special Proceedings. 

1-393. Chapter applicable to special proceedings. 
1-394. Contested special proceedings; commence- 

ment; summons. 
1-395. Return of summons. 
1-396. When complaint filed. 
1-397. [Repealed. ] 
1-398. Filing time enlarged. 
1-399. Defenses pleaded; transferred to civil issue 

docket; amendments. 

1-400. Ex parte; commenced by petition. 
1-401. Clerk acts summarily; authority from non- 

resident. 
1-402. Judge approves when petitioner is infant. 
1-403. Orders signed by judge. 
1-404. Reports of commissioners and jurors. 
1-405. No report set aside for trivial defect. 
1-406. Commissioner of sale to account in sixty 

days. 

1-407. Commissioners selling land for reinvest- 
ment, etc., to give bond. 

1-408. Action in which clerk may allow fees of 
commissioners; fees taxed as costs. 

SUBCHAPTER XIII. PROVISIONAL 
REMEDIES. 

Art. 34. Arrest and Bail. 

1-409. Arrest only as herein prescribed. 

Sec. 
1-410. 

1-411. 

1-412. 

1-413. 

1-414, 

1-415. 

1-416. 

1-417. 

1-418. 

1-419. 

1-420. 

1-421. 
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In what cases arrest allowed. 
Order and affidavit. 
Undertaking before order. 
Issuance and form of order. 

Copies of affidavit and order to defendant. 
Execution of order. 
Vacation of order for failure to serve. 
Motion to vacate order; jury trial. 
Counter affidavits by plaintiff. 
How defendant discharged. 
Defendant’s undertaking. 

Defendant’s undertaking delivered to clerk; 
exception. 

. Notice of justification; new bail. 
. Qualifications of bail. 
. Justification of bail. 
Allowance of bail. 

. Deposit in lieu of bail. 

. Deposit paid into court; liability on sheriff's 
bond. 

. Bail substituted for deposit. 

. Deposit applied to plaintiff's judgment. 

. Defendant in jail, sheriff may take bail. 

. When sheriff liable as bail. 

. Action on sheriff’s bond. 
. Bail exonerated. 
. Surrender of defendant. 

5. Bail may arrest defendant. 
. Proceedings against bail by motion. 
. Liability of bail to sheriff. 
. When bail to pay costs. 
. Bail not discharged by amendment. 

Art. 35. Attachment. 

. In what actions attachment granted. 

. Affidavit must show what. 

. Affidavit to be filed. 

. By whom granted. 
. Time of issuance; service of summons. 

. Undertaking. 

. Validity of undertaking. 

. To whom warrant directed; duty of officer. 
. Notice; service and content. 

. Execution, levy, and lien. 

. Return of warrant by sheriff. 

. When granted by justice of peace. 

. Publication in justice’s court. 
. Justice’s attachment against land. 
. Sale of attached property pending litigation. 
. Replevy by defendant; undertaking. 
. Defendant may apply for discharge and de- 

livery of property. 

. Defendant’s undertaking. 

. All property liable to attachment. 

. Levy on intangible property. 
. Certificate of defendant’s interest to be 

furnished to sheriff. 

. Proceedings against garnishee. 

2. Failure of garnishee to appear. 
. Garnishee denying debt; issue tried. 
. Property with garnishee valued; garnishee 

exonerated. 

. Conditional judgment against garnishee. 
. Satisfaction of judgment. 
. Plaintiff may sue on defendant’s bond. 
. On defendant’s recovery, bonds and prop- 

erty delivered to him. 
. Motion to vacate or increase security. 



. Property 

. Care and delivery of seized property. 

. Property 

. Issued after answer, 

. Order to show cause. 

. What judges have jurisdiction. 
94. Before what judge returnable. 

. Stipulation as to judge to hear. 

. Undertaking. 
. Damages on dissolution, 
. Issued without notice; application to vacate. 

1-499. 

1-500. 

CHAPTER 1. CIVIL; PROCEDURE 

70. Exceptions to and justification of sureties. 

. Intervention. 

Art. 36. Claim and Delivery. 

. Claim for delivery of personal property. 
Affidavit and requisites. 

. Order of seizure and delivery to plaintiff. 

. Plaintiff's undertaking. 

. Sheriff’s duties. 
Exceptions to undertaking; liability of 

sheriff. 

. Defendant’s undertaking for replevy. 
. Qualification and justification of defend- 

ant’s sureties. 
concealed in buildings. 

third person; claimed by pro- 

ceedings. 
. Delivery of property to intervener. 

. Sheriff to return papers in ten days. 

Art. 37. Injunction. 

When temporary injunction issued. 
When solvent defendant restrained. 

. Timber lands, trial of title to. 

. When timber may be cut. 

. Time of issuing. 

. Not issued for longer than twenty days 

without notice. 
only on notice. 

When opposing affidavits admitted. 
Restraining orders and injunctions in effect 

pending appeal; indemnifying bond. 

Art. 88. Receivers. 

. What judge appoints. 

. In what cases appointed. 

. Appointment refused on bond being given. 

. Receiver’s 

. Sale of property in hands of receiver. 

. Confirmation of 

bond. 

sales outside county of ac- 

tion; notice to creditors. 

. Validation of sales made outside county of 

action. 

Art. 39. Deposit or Delivery of Money or Other 

1-508. 

1-509. 

1-510. 

SUBCHAPTER, XIV. 

1-511. 

2. For money demand. 
13. For 

Property. 

Ordered paid into court. 
Ordered seized by sheriff. 
Defendant ordered to satisfy admitted sum. 

ACTIONS IN PAR- 
TICULAR CASES. 

Art. 40. Mandamus. 

Begun by summons and verified complaint. 

other relief returnable in vacation; 

issues of fact. 

Art. 41. Quo Warranto. 

. Writs of sci. fa. and quo warranto abolished. 

. Action by attorney-general. 

Sce. 
1-516. 

1-517. 

1-518. 
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1-539. 

Action by private person with leave. 
Solvent sureties required. 
Leave withdrawn and action dismissed for 

insufficient bond. 
. Arrest and bail of defendant usurping office. 
. Several claims tried in one action. 
. Trials expedited. 
. Time for bringing action. 
. Defendant’s undertaking before answer. 
. Possession of office not disturbed pending 

trial. 

. Judgment by default and inquiry on failure 
of defendant to give bond. 

. Service of summons and complaint. 

. Judgment in such actions. 

. Mandamus to aid relator. 

. Appeal; 

. Relator inducted into office; duty. 

. Refusal to surrender official papers misde- 

bonds of parties. 

meanor, 

. Action to recover property forfeited to 
state. 

Art. 42. Waste. 

. Remedy and judgment. 

. For and against whom action lies. 

. Tenant in possession liable. 
. Action by tenant against cotenant. 
. Action by heirs. 
. Judgment for treble damages and posses- 

sion. 

Art. 48. Nuisance. 

Remedy for nuisance. 

SUBCHAPTER XV. INCIDENTAL PRO- 
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. Disclaimer of title 

CEDURE AN CIVIL ACTIONS. 

Art. 44. Compromise. 

. By agreement receipt of less sum is dis- 
charge. 

. Tender of judgment. 

. Conditional tender of judgment for dam- 
ages. 

in trespass; tender of 
judgment. 

Art. 45. Arbitration and Award. 

Agreement for arbitration. 
. Statement of questions in controversy. 
. “Court” defined. 

. Cases where court may appoint arbitrator; 
number of arbitrators. 

. Application in writing; hearing. 

. Notice of time and place of hearing. 

. Hearing if party fails to appear. 
Award within sixty days. 

. Representation before arbitrators. 

. Requirement of attendance of witnesses. 

. Depositions. 

. Orders for preservation of property. 
. Questions of law submitted to court: form 

of award. 

557. Award in writing and signed by arbitrators. 
8. Time for application for confirmation. 
9. 

0 

1 

Order vacating award. 

. Order modifying or correcting award. 

. Notice of motion to vacate, modify or cor- 
rect award within three months. 

Judgment or decree entered. 



. Papers to be filed on motion relating to 
award. 

. Force and effect of judgment or decree. 
. Appeal. 
. Uniformity of interpretation—Interpretation 

of article. 
. Citation of article. 

Art. 46. Examination of Parties. 

Action for discovery abolished. 
. Adverse party examined. 
Before trial in his own county. 
Compelling attendance of party for exami- 

nation before trial. 
. Party's refusal to testify; penalty. 
. Rebuttal of party’s testimony. 
Irresponsive answers may be met by party’s 
own testimony. 

. Real party in interest examined. 

. Examination of coplaintiff or codefendant. 

Art. 47. Motions and Orders. 

77. Definition of order. 
78.. Motions; when and where made. 

Affidavit for or against, compelled. 
. Motions determined in ten days. 

1. Notice of motion. 
. Orders without notice, vacated. 
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SUBCHAPTER I. DEFINITIONS AND GEN- 
ERAL PROVISIONS. 

Art. 1. Definitions. 

§ 1-1. Remedies.—Remedies in the courts of 
justice are divided into— 

1. Actions. 
2. Special proceedings. 

t Reyes 310-1 Code, *s.. 125; CCP isais Cis. 
391.) 
Application of Sec. 1-64 to All Civil Remedies.—By virtue 

of this section and sec. 1-3 the terms of section 1-64, as to 
actions by guardians, embrace all civil remedies. Hollo- 
mon v. Hollomon, 125 N. C. 29, 33, 34 S. E. 99. 
Admission of Patient to Hospital for Insane.—A proceed- 

ing in accordance with the provisions of § 122-36 et seq., in 
strictness, seems to be neither a civil action nor a special 
proceeding, notwithstanding this section. In re Cook, 218 
eC 384.0 11S. EB (2d) 142. 

§ 1-2. Actions.—An action is an ordinary pro- 
ceeding in a court of justice, by which a party 
prosecutes another party for the enforcement or 

protection of a right, the redress or prevention of 
a wrong, or the punishment or prevention of a 

public offense. (Rev., s. 347; Code, s. 126; C. C. 
ete L8G8-9. -C, 277, 62 Be CleS.-390.} 

§ 1-3. Special proceedings.—Every other rem- 
edy is a special proceeding. (Rev., s. 348; Code, s. 
Teh Cg ben Sans, Cn.oe 5955) 

Cross References.—-As to special proceedings generally, see 
§ 1-393. As to special proceeding by creditor against per- 
sonal representative, see § 28-122. As to special proceeding 
for collection of legacies and distributive shares, see § 28- 
159. As to special proceeding for partition of real estate, 
see § 46-1. As to special proceedings for allotment of 
dower, see § 30-11 et seq. As to special proceeding in al- 
lotment of year’s allowance, see § 30-27 et seq. 

Tests to Determine Special Proceedings. — Any pro- 
ceedings which prior to the C. C. P. might have been com- 
menced by petition, or motion on notice, such for in- 
stance as proceedings for dower, partition and year’s al- 
lowance, are special proceedings under this section. Tate 
v. Powe, 64 N. C. 644; Felton v. Elliott, 66 N. C. 195. 

CH. 1. CIVIL PROCEDURE—DEFINITIONS § 1-5 

Sec. 
1-583. Orders by clerk on motion to remove; right 

of appeal; notice. 
1-584. Motions to remove to federal court; notice. 

Art. 48. Notices. 

1-585. Form and service. 
1-586. Service upon attorney. 
1-587. Service upon a party. 
1-588. Service by publication. 
1-589. Service by telephone or registered mail on 

witnesses and jurors. 
0. Subpoena, service and signature. 

1. Application of this article. 
2. Officer’s return evidence of service. 

Art. 49. Time. 

How computed. 
Computation in publication. 

1-593. 

1-594. 

Art. 50. General Provisions as to Legal 

Advertising. 

. Advertisement of public sales. 

. Charges for legal advertising. 
7. Regulations for newspaper publication of 

legal notices, advertisements, etc. 

. Annual statements filed with clerk; viola- 
tion a misdemeanor. 

. Application of two preceding sections. 

Under this test, proceedings in bastardy (State v. Mc- 
Intosh, 64 N. C. 607), or a petition by an administrator te 
sell lands for the payments of debts (Hyman vy. Jarnigan, 
65 N. C. 96; Badger v. Jones, 66 N. C. 305), classify as 
special proceedings. 

In Woodley y. Gilliam, 64 N. C. 649, Mr. Justice Rodman 
expressed the opinion that a better test of a special pro- 
ceeding is whether or not existing statutes direct a pro- 
cedure different from the ordinary. He stated, however, 

that in practice the results of applying the two tests 
would almost always coincide, although he thought the 
one suggested by him the iaost convenient. And the 
court held in Sumner v. Miller, 64 N. C. 688, 689, Mr. 
Justice Dick delivering the opinion, that proceedings to 
obtain damages for injuries to land caused by the erection 
of a mill are special proceedings because made so by the 
statute creating a statutory remedy. 
Under either rule an action to recover the possession ot 

land, as, for example, ejectment, is not a special proceed- 
ing. Woodley vy. Gilliam, 64 N. C. 649. Nor is mandamus 
to try title to an office, notwithstanding that it is not an 
ordinary civil action. State v. Tate, 66 N. C. 231. 

Section quoted in Jacobi Hdw. Co. v. Jones Cotton Co., 
188 N. C. 442, 124 S.. E. 756. 

§ 1-4. Kinds of actions.—Actions are of two 

kinds— 

fee Civile 
2. Criminal. 

RREY Abs 240 Womens less GY Cin Pi104:. CoS. 
394.) 

§ 1-5. Criminal action—A criminal action is— 
1. An action prosecuted by the state as a party, 

against a person charged with a public offense, 
for the punishment thereof. 

2. An action prosecuted by the state, at the in- 
stance of an individual, to prevent an appre- 
hended crime against his person or property. 
(Reverse 350; Code;'s; 1297 Cy €. Piya 6; Const, 
Agi Views 4 C6505.) 

Editor’s Note. — This section worked a_ significant 
change in the law of the state with its enactment in the 
Code of Civil Procedure. Prior to that time “all suits 
prosecuted in the name of the state were not necessarily 
criminal suits as distinguished from civil suits—the true test 
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§ 1-6 O15 1 a), 

being that when the proceeding was by indictment the suit 
was criminal, and when by action or other mode, though 

in the name of the state, it was a civil suit.” State v. 
Pate, 44 N. C. 244. Hence a warrant to keep the peace 

was a civil action though brought in the name of the state, 

See State v. Locust, 63 N. C. 574, 575. But this section 

changed the rule in al! such cases, the test now being 

whether the person is charged with a public offense or 

whether the action is prosecuted by the state at the in- 

stance of an individual to prevent or apprehend crime 

a ainst the person cr property of the individual; in either 

case the action being a criminal proceeding. See State v. 

Lyon, 93 N. C. 575, 576; State v. Oates, 88 N. C. 668. 
Private Individuals as Prosecutors. — No person is re- 

garded as a prosecutor for a public offense unless he is 

so marked on the bill of indictment. State v. Lupton, 63 

ING Coe483: 
Title of Case. — The terms “‘people of the state’ as 

found in Art. IV, section 1 of the constitution, and “the 

state’ as used in this section mean substantially the 

same. Thus a criminal case entitled ‘People v. A. B., 

criminal action’ or ‘State v. A. B., indictment’? as was 

used prior to the present constitution, are either correct 

forms. Larkins v. Murphy, 68 N. C. 381. 

Subsection Two Affords Remedy against Alleged Uncon- 

stitutional Discriminations—By prosecuting under this sec- 

tion persons doing acts allowed by a_ statute a remedy 

against alleged unconstitutional discriminations of a_ stat- 

ute is afforded. Newman v. Watkins, 208 N. C. 675, 182 

Sy ley bis 
Which Affords an Adequate Remedy.—Where the alleged 

acts of the defendant are criminal the plaintiff is not en- 

titled to equitable relief in the nature of an injunction but 
is furnished an adequate remedy by this section. Carolina 
Motor Service v. Atlantic Coast Line R. Co., 210 N. C. 
BG al Sonen bh. 0479, 104° A> aR. al i65: 

§ 1-6. Civil action—Every other is a civil ac- 
Home Rev., Ss, 551; Codes. lc0; CuCer. sma; 
C. S..396.) 
§ 1-7. When court means clerk.—In the fol- 

lowing sections which confer jurisdiction or 
power, or impose duties, where the words “supe- 
rior court,” or “court,” in reference to a superior 
court are used, they mean the clerk of the superior 
court, unless otherwise specially stated, or unless 
reference is made to a regular term of the court, 
in which cases the judge of the court alone is 
qmeant. chev; “s: 352; Coders 11327 (eC FP. 
Oe (CS seyey) 

Clerks Act for Court. — See section 1-12. Although the 
terms ‘court’? and “superior court’? as used in this sec- 
tion mean the clerk of the court as indicated, the clerk is 
given no separate jurisdiction apart from the court itself. 
In so far as the civil procedure is concerned, at least, the 
clerk acts as and for the court in the specified instances. 

His acts are performed by the court through him and 
stand as that of the court if not excepted to and reversed 
or modified on appeal, and thus there is no divided juris- 
diction between the clerks and the judge. The whole pro- 

cedure is in the court and has its sanction. Jones v. 
Desern, 94 Ne C232; 34. See also, 1°N.C. Daw Re -15-. 
Same — Civil Actions. — It was pointed out in Brittain 

v. Mull, 91 N. C. 498, 502, that the clerk does not exercise 

power in respect to pleadings and practice to any consid- 
erable extent in civil actions (as. distinguished from 
special proceedings) because questions arising in such 
matters arise mainly in term time when the judge must 
act directly. This was due to the suspension act, but 
since the Crisp Act in 1919 the rule is otherwise. See note 
to section 1-12, and see the Editorial in 1 N, C. Law R. 199, 
So the clerk represents and is the court and has authority 
to exercise the discretionary powers conferred for the pur- 
pose of decreeing a sale of a decedent’s estate for the pay- 
ment of debts. Indeed the clerk implies the court in cases 
like this. Tillett v. Aydlett, 90 N. C. 551, 553. 

Same—Special Proceedings. — But in special proceedinzs 
he acts for the court in superintending the pleadings, prac- 

tice and procedure, and in making all proper orders and 

judgments therein unless his action is revised or modified 
by the judge upon appeal. Jones v. Desern, 94 N. C. 32, 
36; Adams v. Howards, 110 N. C. 15, 19, 14 S. E. 648. 

It has never been doubted that it was competent for the 
legislature to confer such jurisdiction upon the clerk. Bank 
v. Wilkesboro Hotel Co., 147 N. C. 594, 601, 61 S. E. 570. 

The word as used in Art. IV, section 28 of the constitu- 

CIVIL PROCEDURE—DEFINITIONS § 1-9 

tion does not mean the court of the clerk. McAdoo vy. 
Benbow, 63 N. C. 461. 

Since the statute providing that a summary remedy 
against a railroad for damages caused by construction of 
the road over the land in favor of persons owning land 
may be begun either in or out of term by service of peti- 

tion upon the defendant, it is proper for the judge to ap- 
point commissioners as provided, if begun in term, but 

where the proceeding is begun in vacation the clerk may 
act for the court in the manner explained in these anno- 
tations. Click v. Western, etc., R. Co., 98 N. C. 390, 392, 
4°S..B 183: 

The reference in section 8-90 to “the court” “or a judge 
thereof’? refers to the clerk as well as the judge. Mills v. 
Biscoe Ijumber Co., 139 N. C. 524, 52 S. E. 200. 

The jurisdiction under section 26-3 is conferred upon the 
clerk by virtue of this section. Bank vy. Wilkesboro Hotel 
Go., 147° IN¢ Cxe594 "61 CS7 ek. 5705 

This section gives the clerk power to enter a judgment 
for the recovery of money. Bank vy. Wilkesboro Hotel 
Cal, 14h NS Cl 594 601s Glas. ataso7 0s 

Application of Section. — This section was cited in 
Pelletier v. Saunders, 67 N. C. 261, as authority for the 
proposition that the term ‘superior court” as used in 

section 28-81 means clerx of the superior court. 
Term Clerk Has Been Impliedly Read into § 1-461.—In view 

of this section it has been held that when the judgment in 
garnishment proceedings under § 1-461 is entered up, the ex- 
ecution is awarded as a matter of course and can be is- 
sued by the clerk without application to the judge. New- 
berry v. Meadows Fert. Co., 206 N. C. 182, 189, 173 S. 
‘E. 67. 

Stated in Ex parte Wilson, 222 N. C. 99, 22 S. E. 
262 (con. op.). 

(2d) 

Art. 2, General Provisions. 

§ 1-8. Remedies not merged.—Where the vio- 
lation of a right admits both of a civil and a crim- 
inal remedy, the right to prosecute the one is not 
merged in the other. (Rev., s. 353; Code, s. 131; 
CHCA cat C Se. 3085) 

Summons Served upon Person in Jail. — In view of this 
section it was proper to serve a summons and order of 
arrest upon the defendant while confined in jail upon failure 
to give appearance bond to answer for a secret criminal 
assault. White v. Underwood, 125 N. C. 25, 26, 34 S. &. 
104. 

Cited in Scales v. Wachovia Bank & Trust Co., 195 N. 
CR 2 75776, (143 Oona cos: 

§ 1-9. One form of action—The distinction 
between actions at law and suits in equity and 
the forms of such actions and suits are abolished, 

and there is but one form of action for the en- 
forcement or protection of private rights and the 

redress of private wrongs, which is denominated 

a civil actions (Revis) 3045). Codemsailss Gare 
Pose Constee til Vv asenl | Gans a0 Os) 

Effect upon Substantive Law—Torts. — Although there 
is but one form of action there are torts and contracts just 
as there were prior to the C. C. P., but there are not sev- 
eral forms of action as there used to be, and pleadings are 
not suited for different forms of action as they used to be, 
but are all suited to one form, whether the subject of the 
action be a tort or a contract. Bitting v. Thaxton, 72 N. 
C5541, *549: 

Same—Legal and Equitable Principles. — Although one 
tribunal deals out both law and equity, the principles oof 
law and equity remain separate and distinct, and it is 
just as important now as ever before to keep them sep- 
rate. Jordan v. Lanier, 73 N. C. 90, 92. 

But it is true that having but one tribunal causes the 
principles of law and equity to run into each other to 
some extent at least. ‘for an illustration, see Jordan v. 
Lanier, 73. N= C. 90;) 92; 

The defendant’s right of action by his counterclaim upon 
his unendorsed bond is still an equitable claim notwith- 
standing this section. Kiff v. Weaver, 94 N. C. 274, 279. 
‘Nature of Defense Immaterial. — Any defense either le- 

gal or equitable may be set up by the defendant in an ac- 
tion by the endorsee upon a non-negotiable note. Thomp- 
son v. Osborne, 152 N: C. 408, 67 S. E. 1029. 
Common Law Forms Immaterial. — Since the 

nical distinctions in the forms of actions were 
by this section, it is immaterial whether the 

old tech- 
abolished 
plaintiff's 

[ 88 ] 



§ 1-10 CH. 1. 

remedy under the old practice was trespass or case. 
Sneeden v. Harris, 109 N. C. 349, 357, 13 S. E. 920. 
An exception to a complaint that it is for money had 

and received and as such cannot be maintained unless 
the money has been actually received by the defendant is 

not maintainable under this section regardless of the com- 

mon-law practice. Staton v. Webb, 137 N. C. 35, 38, 49 
Siete oo: 
Where parties are brought into court by summons, the 

plaintiff can file his complaint, alleging a legal cause of 
action, or an equitable cause of action, or can combine 
them as he may elect. Wilson v. Waldo, 221 Fed. 505, 507. 

Cited in Riddick v. Davis, 220 N. C. 120, 16 S. E. (2d) 

§62. 

§ 1-10. Plaintiff and defendant—In civil ac- 
tions the party complaining is the plaintiff, and 
the adverse party the defendant. (Rev., s. 355; 
oders- 19% C.-C Pows. 13; C. S. 400.) 

§ 1-11. How party may appear.—A party may 

appear either in person or by attorney in actions 
or proceedings in which he is interested. (Rev., 
geesnbe ode 6, 100°" Ce CP. *s: 423*"C.'S. 401.) 

This right is alternative. 
both by 

A party has no right to appear 

himself and by counsel. Nor should he be per- 
mitted ex gratia to do so. Abernethy v. Burns, 206 N. 
C. 370, 173 S. E. 899. See McClamroch y. Colonial Ice Co., 
AY Ne 00; G8 Sak. (20) 850: 

Cited in Buncombe County v. Penland, 206 N. C. 299, 305, 
173) 'S.. 4). ,609. 

§ 1-12. Feigned issues abolished and_ substi- 
tuted.—Feigned issues are abolished, and instead 

thereof, in the cases where the power formerly 
existed to order a feigned issue, or when a ques- 
tion of fact not put in issue by the pleadings is to 
be tried by a jury, an order for the trial may be 
made by the judge, stating distinctly and plainly 
the question of fact to be tried; and this order is 
the only authority necessary for a trial. (Rev., s. 
Beeereodess. 1557 5C7 GC. Pas, 154-8: 402.) 
Benefit of Feigned Issue Preserved. — See Harkey v. 

Houston, 65 N. C. 137. 

Effect upon Proper Parties. — Since feigned issues in 
seduction cases have been abolished, the woman and not 
her father is the real party in interest if she be of age. 

Hood v. Sudderth, 111 N. C. 215, 16 S. E. 397. 
Effect of Carrying Feigned Issue to Supreme Court. — 

When an action upon a feigned issue is carried to the Su- 
preme Court it will be dismissed. Blake v. Askew, 76 N. 
(On RPE 

§ 1-13. Jurisdiction of clerk—The clerk of the 
superior court has jurisdiction to hear and decide 
all questions of practice and procedure and _ all 

other matters over which jurisdiction is given to 
the superior court, unless the judge of the court 

or the court at a regular term is expressly re- 
ferred stom (h eves 6558s) Codeseoo1-. G.-C Pins 
208.) S. 4035) 
Cross Reference.—See also § 1-7. As to summons in civil 

actions and duties of clerk therewith, see § 1-89. 
Editor’s Note.—This section was passed in 1868 as a part 

of the C. C. P. It was a part of the scheme to simplify 
procedure and speed up litigation so that justice could be 
had much sooner and at less expense than was formerly 
possible. But due to the depressed financial conditions 
brought about by the civil war, the people were not de- 
sirous of a more speedy system of procedure for the rea- 

son that in actions for debts the unfortunate litigants 
might have more time in which to improve their financial 
conditions so that they might be able to discharge the 
judgments. Under pressure of such demand the legislature 
passed in the same year what is known as the “Bachelor 
Act” which suspended the operation of certain portions 

of the C. C. P. temporarily. The legislature of 1870 made 
the suspension more permanent by providing that the act 
should remain in force until otherwise provided. The sus- 
pension act became chapter 18 of Battle’s revisal, was in- 
corporated in the Code as chapter 10 of the C. C. P.. was 
carried forward in subsequent revisals (see Bynum v. Powe, 
97 N. C. 374, 381, 2 S. E. 170), and remained in force until 

CIVIL PROCEDURE—DEFINITIONS § 1-13 

1919 when the legislature passed what is known as the 

“Crisp Act’ restoring the- suspended provisions of the C. 
Cc. P. (See post, section 1-89), 
bell, 179 N, .C. 413, 415, 102 S. E. 
N2 Ce Baw R.. 199. 
The effect of the suspension act was far-reaching, many 

sections having been totally suspended while others were 
suspended only in art. The editor’s notes under the 
particular sections will point out the effect upon such sec- 
tions. 

The suspension act was chiefly directed at the portions of 
the C. C. P. which gave the clerk of the superior court 
power to decide questions of practice, procedure and other 
such matter out of term time. Hence this section was 
modified by the act. To prevent this section from operat- 
ing in the class of cases named above, the act provided 

that the summons in all civil actions should be made re- 
turnable to the court in term time and that questions of 

See Campbell v. 
TSR 

Camp- 
See Editorial in 1 

pleading, practice and procedure should be determined 
during term time only. Therefore in such _ cases 
the operation of this section was totally sus- 
pended. But the suspension act did not affect special 
proceedings and in such cases the clerk continued to ex- 
ercise the power hereby conferred upon him, except as 
such authority may have been modified or affected by 

subsequent statutes. Jones v. Desern, 94 N. C. 32, 35; 
Warden v. McKinnon, 94 N. C. 378, 387; Brittain v. Mull, 

91 N. C. 498. 
With the passage of the Crisp Act this section is in full 

force and effect and should be construed in connection with 
section 1-89 where the terms of the recent act will be found. 
See Campbell v. Campbell, 179 N. C. 413, 415, 102 S. E. 737. 

Constitutionality of Suspension Act.—The constitutional- 
ity of the suspension act was attacked in McAdoo v. Ben- 
bow, 63 N. C. 461, upon the ground that the constitution re- 
quired the clerk to hear and decide all questions of practice 
and procedure, but it was held that the constitution made 

no such provision and that the legislature had power there- 
under to make such regulations. Although there was one 

dissent to the holding, it became to be universally recognized 
as the law until the Crisp Act of 1919. Bynum v. Powe, 97 
Noe Cr or Agron Sun ras Oe 

Nature of Clerk’s Power. — In exercising the jurisdiction 
herein conferred, the clerk is no more than a servant of the 
court, subject to its supervision in the manner provided else- 
where by statute. Turner v. Ilolden, 109 N. C. 182, 186, 13 
Sao Maxwellexre Blain, 95 N.JCasl7octse Brittain, :v. 
Mull, 91 N. C. 498, 502. 

As was indicated in McAdoo vy. Benbow, 63 N. C. 461, 464, 
the jurisdiction is conferred upon the court, and not upon 
the clerk. He is merely an instrument in performing his 
functions. Thus there is no divided jurisdiction between 
the clerk and judge, but they both function as officials of 
the same court exercising but one jurisdiction. Jones v. 
Desern, 94 N. C. 32, 35. 
Upon appeal from the rulings of the clerk, in vacation, 

upon procedural motions in pending civil actions, the ju- 
risdiction of the superior court is not derivative but the 

judge hears the matter de novo. Cody v. Hovey, 219 N., 
C369, 4S. Fs (2d) 30: 

Regularly, in special proceedings (since the act of 1919 in 
all proceedings, see the editor’s note to this section) the 
pleadings should be made up and perfected by the Clerk, act- 
ing as and for the Court. Indeed, he so makes all the 
orders and judgments in the course of the proceeding, ex- 

cept in some exceptional respects, otherwise expressly pro- 
vided for. Brittain v. Mull, 91 N. C. 498; Wharton v. 
Wilkerson, 92 N. C. 407; Loftin v. Rouse, 94 N. C. 508, 509. 
The Court in term, should not do more than to direct the 

Clerk to perfect the pleadings and to allow or disallow 
amendment according to law. If the Clerk should proceed 
and make decisions of questions of law, with which a party 
should be dissatisfied, such party might appeal, and in 
that way the decision of the Judge would become that of the 

Court. It was the duty of the Clerk to make all proper 

orders of reference, as well as other orders and judgments 

in the course of the proceeding. If he should err in such 
respect, an appeal might be taken as indicated above. 

Loftin v. Rouse. 94 N. C. 508, 510. 
It was not the duty of the Judge in term, after the issues 

were tried—there being no question of law to be decided, 

—to direct the Clerk what to do, or to make an order re- 

manding the case to the Clerk. The latter ought to have 

proceeded without an order, and heard and determined the 

case upon its merits, subject to the right of appeal to the 

Judge. Brittain v. Mull, 94 N. C. 595, 599. 

Same—To Grant Equitable Relief.—The C. C. P. does not 

give the clerk power to make an order granting affirmative 

cquitable relief. Equitable relief must be set up in the an- 
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swer as a defense and then the clerk has power to hear 
all questions herein permitted. See Vance vy. Vance, 118 N. 
C.864, 24'S.) 6.768; Braga ve Lyon, 93 eNenG, ol. 
Same—Effect of Failure of Clerk to Decide Questions. — 

We are not authorized to decide the questions of law pre- 
sented by the pleadings and the issues of fact found by the 
jury, because they have not been decided by the Clerk, act- 
ing for the Court, and, upon appeal, *by tbe Judge. It is 

the duty of the Clerk, acting for the Court, to decide what- 
ever question may be presented, and to make all proper 

orders. Brittain v. Mull, 94 N. C. 595, 599. 
Amendments after Joinder of Issues.—Where, in special 

proceedings, the pleadings are made up before the Clerk, 
and upon joinder of issues are transferred to the Court in 
term, the Judge has power to allow amendments, or he may 
stay the trial and remand the papers to the Clerk, in order 
that he may consider a :notion to amend. Loftin v. Rouse, 

94 N. C. 508. 
Same—Remanding Order Interlocutory. — An order re- 

manding the papers to the Clerk, in order that he may hear 
a motion to amend the pleadings, to the end that an account 
should be taken, is interlocutory and does not impair a sub- 
stantial right, and cannot be appealed from. Loftin v. 
Rouse, 94 N. C. 508. 
Application to Special Proceedings.—See the editor’s note 

to this section. Proceedings to obtain partition, dower and 
the like are special pruceedings, Jones v. Desern, 94 N. C. 
32, 35. So is a proceeding by creditors to compel an ad- 
ministrator to an account and payment of the debts of the 
estate. Brittain v. Mull, 91 N. C. 498; Warden v. Mc- 
Kinnon, 94 N. C, 378, 387. 
And the granting of a warrant of attachment was a 

special proceeding. Cushing .\. Styron, 104 N. C. 338, 339, 

10S." HS i258. 

Stated in Ex parte Wilson, 222 N. C. 99, 22 S. E. (2d) 
262 (con. op.). 

SUBCHAPTER II. LIMITATIONS. 

Art. 3. Limitations, General Provisions. 

§ 1-14. When action commenced.—An action is 
commenced as to each defendant when the sum- 
mons is issued against him. (Rev., s. 359; Code, 
s;, (Glew. sO stews 40nC.'S. 404.) 
When Statute Adopted.—The statutes of limitation ap- 

pearing in the following sections did not become effective 
until the adoption of the C. C. P.; prior to that time the stat- 

ute of presumptions was in force. Crawford v. McLellan, 
87) Noe, BiG: 
The statutes prescribine limitations in the code displace 

those contained in the Revised Code. Lynn vy. Lowe, 88 N. 
C. 478, 483. 
Subchapter Exclusive. — All civil actions must be com- 

menced within the periods prescribed in this subchapter, 
“except where in special cases a different limitation 1s 
prescribed by statute.’’ Woody v. Brooks, 102 N. C. 334, 340, 
9 S. E. 294. 

Modes of Commencing Action.—There are only two ways 

by which a civil action may be commenced: 1. By issuing 
a summons; 2. By submitting a controversy without ac- 
tion. When the former method is resorted to the action is 
commenced when the summons is issued, and not until that 

is done. But if the defendant sees proper to do so he may 

appear without a summons and thereby waive its issuance. 
McClure v. Fellows, 131 N. C. 509, 42 S. E. 951. 
Any form of action or special proceeding in this State 

must always be commenced by summons or attachment, 

Morris v. House, 125 N. C. 550, 560, 34 S. KE. 712. 

What Constitutes Issuing of Summons. — The word “‘is- 

sue,’ means going out of the hands of the clerk, expressed 
or implied, to be delivered to the Sheriff for service. If the 
clerk delivers it to the Sheriff to be served, it is then is- 
sued; or if the clerk delivers it to the plaintiff, or some 
one else, to be delivered by him to the Sheriff, this is an 
issue of the summons; or, as is often the case, if the sum- 
mons is filled out by the attorney of plaintiff, and put in the 
hands of the Sheriff. This is done by the implied consent 
of the cl -k, and constitutes an issuance from the time it 
is placed in the hands of the Sheriff for service. But a 
summons simply filled up and lying in the office of an at- 
torney, would not constitute an issuing of the summons. 
Nor would the fact that a summons was filled up and held 

by the clerk for a prosecution bond constitute the issuing of 
a summons, until the bond is given, or at least until it 
goes out by the consent of the clerk for the purpose of be- 
ing served on the defendant. Webster v. Sharpe, 116 N. C. 
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466, 471, 21 S. E. 912; Pettigrew v. McCoin, 165 N. C. 472, 
SIvS 3) Bei 

Notwithstanding the omission of the signature of the 
clerk, or the omission of the seal, it has been held sufficient 
where the clerk actually issued it, but where the clerk gave 
a blank summons to counsel who filled it out without either 
the seal or the signature of the clerk and had it served with- 
out giv'ng the clerk an opportunity to pass upon the suffi- 
ciency of the undertaking, the summons was too defective 
to constitute a comtaencement. Redmond y. Mullenax, 113 
IN, (GP505; S112 918 Se 708) 

Effect of Defective Summons.—If a paper bear internal 
evidence of its official origin, and of the purpose for which 
it was issued, it comes within the definition of original proc- 

ess. It may be amended to conform to the requirements of 
a perfect summons, and be considered as issued in the first 
instance. But, unless there is something upon the face of 
the paper which stamps upon it unmistakably an official 
character, it is not a defective summons, but no summons at 
all, and cannot be considered the commencement of an ac- 
tion. Redmond v. Mullenax, 113 N. C. 505, 510, 18 S. E. 708. 

Issuance Does Not Confer Jurisdiction—While an action 
is commenced as to each defendant when the summons is 
issued against him, jurisdiction of the cause and of parties 

litigant can be acquired only by a legal service of process, 
unless there is an acceptance of service or a general ap- 
pearance, actual or constructive. Hatch v. Alamance Co., 
183 N. C. 617, 112 S. E. 529. Bernhardt v. Brown, 118 N. C. 

700, 701, 24 S$. E. 527; Vick v. Flournoy, 147 N.C. 209; 
60 S. E. 978; Warlick v. Reynolds, & Co., 151 N. C. 606, 66 
G. B.r657).21- Ro Ohad ais 
Cited in Massachusetts Bonding, etc., Co. v. Knox, 220 
NG 725, A8 Sy H. . (2d) w436, 138 Ae RA 1498 diss op.). 

§ 1-15. Statute runs from accrual of action; 
pleading.—Civil actions can only be commenced 

within the periods prescribed in this chapter, 

after the cause of action has accrued, except 
where in special cases a different limitation is pre- 
scribed by statute. The objection that the action 
was not commenced within the time limited can 
only be taken by answer. (Rev., s. 360; Code, s. 
1S85 > Cy oP. is. 11 te CeO G0 
Section not Statute of Presumptions.—Now we have no 

statute of presumptions. This section prescribes a statute 
of limitations only. Helm Co. vy. Griffin, 112 N. C. 356, 358, 
16 See. 1023) 

This section applies to actions wherein formal pleadings 
are required to be filed and not to proceedings in the na- 
ture of a controversy without action upon an agreed state- 
ment of facts for the distribution of funds arising from a 
foreclosure sale. In re Gibbs, 205 N. C. 312, 171 S. E. 55. 

Necessity of Cause of Action or Claim. — If there is no 
claim or cause of action the statute will not run. ‘This 
principle is recognized by this section and there is nothing in 
sec. 1-49 which conflicts with it. Miller vy. Shoaf, 110 N. C. 
319, 324, 14 S. E. 800. 

Necessity of Pleading Statute. — It is familiar learning 
that the statute of limitations is not available unless pleaded, 
Guthrie v. Bacon, 107 N. C. 337, 12 S. E. 204; Randolph vy. 
Randolph, 107 N. C. 506, 12 S. E. 374; and this is required 
by the statute. Albertson v. Terry, 109 N. C. 8, 10, 13 S. 
EH, 713;King. v./-Powell, 127 N. «Gel, diese 1S. Re opomn ae 
facts will suffice. Pipes v. Lum. Co., 132 N. C. 612, 44 S. 
Ewe, 

It is error for the judge to instruct the jury where the 
statute of limitations is not ,leaded that the plaintiff can 
not recover. Pegram v. Stoltz, 67 N. C. 144, 146. 
Manner of Pleading.—It was-+ unquestionably true under 

the former system, where an equitable claim appeared upon 
the face of the bill to be barred by lapse of time, or the 
statute of limitations, that it might have been taken ad- 
vantage of by demurrer, and that it need not be specially 
pleaded, but the statute now requires it to be pleaded, and 
no distinction is made in this respect between equitable and 
legal causes of action. Guthrie v. Bacon, 107 N. C. 337, 
339, 12 S. E. 204. 
The statute of limitations cannot be pleaded in a demur- 

rer, but must be taken advantage of only by answer, by 

express provision of the statute. In. Bacon y. Berry, 83 
N. C. 124, 125, the defendant demurred because more than 
seven years elapsed since the rendition of the judgment 
when the suit was commenced. ‘The court held that it 
was, in fact, a plea of the statute of limitations, which 
must be set up in the answer, it being an objection that 
can never be taken by demurrer, citing Green v. North 
Carolina R. Co., 73 N. C. 524. See also Kahnweiler y. An- 
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derson, 78 N. C. 133; King v. Powell, 127 N. C. 10, 11, 37 
S. E. 62. If the facts are admitted, the court may pass 
on the question of the bar, as in Ewbank v. Lyman, 170 
N. C. 505, 87 S. E. 348. It was held in Long v. Bank, 81 
N. C. 41, at p. 46, that even if the statutory bar is appar- 
ent on the face of the complaint, it could not be pleaded 
except by answer, and not by demurrer or motion to 
dismiss. The same was held in Oldham v. Rieger, 145 
N. C. 254, at p. 259, 58 S. E. 1091, and the reason why such 
a thing cannot be done is fully stated, in addition to the 
positive requirement of the statute as the best of reasons, 
and a demurrer alleging that time had elapsed was in 
that case characterized as a “speaking demurrer.” Nor 
could the bar of the statute be raised by a motion to dis- 

miss. Oldham v. Rieger, supra; Moody v. Wike, 170 N. 

©, 541,543, 87 S:. HE. 350. 
Under this section limitation on foreclosure of tax sale 

certificate cannot be taken advantage of by demurrer. Lo- 
gan v. Griffith, 205 N. C. 580, 172) 8. E.. 348. 

Application to Possessory Titles. — The rule does not 
apply to possessory titles, which are more in the nature 

of presumptions than strict limitations. Commonwealth 

Mut. Fire Ins. Co. v. Edwards, 124 N. C. 116, 32 S. E. 404. 

Accrual of Cause Illustrated. — The statute of limita- 

tions where a party dies pending action begins to run from 

the date of the appointment of the administrator, and the 

plea of the statute must be set up in the answer. Lynn 

v. Lowe, 88 N. C. 478. ' 

Where one pays another upon a debt which is uncertain 

in amount and takes an acknowledgment to a refund if 

overpaid, the statute does not begin to run against the 

agreement to refund until after the amount of overpay- 

ment is ascertained. Falls v. McKnight, 14 N. C. 421. 

The defendant administrator, according to his own ad- 

mission assuming to act as plaintiff’s agent in the col- 

lection and application of the rents, cannot plead the Stat- 

ute of J,imitations unless there was a demand and a re- 

fusal, and then only from the time thereof. Shuffler v. 

Turner, 111 N, Ci 297, 16-$.. FE. 417. 

A cause of action against the guarantor on a note ac- 

crues upon the maturity of the note and the failure of the 

maker to pay same according to its tenor. Hall v. Hood, 

SSIs Gie59, 979 Ss) B27. 

Where a municipal corporation constructs 

tem which empties quantities of raw sewage 

noxious matter in a stream, which matter is periodically 

washed upon contiguous lands by freshets, in an action 

against the city by the owner of the land, all damages to 

the land based on trespass occurring prior to three years 

before the institution of the action are barred by the three- 

year statute of limitations under this section and_ section 

a sewer sys- 
and other ob- 

1-52. Lightner v. Raleigh, 206 N. C. 496, 174 S. E. 272. 

Cited in McNeill v. Suggs, 199 N. C. 477, 480, 154 S. 

E. 729. 

§ 1-16. Defenses deemed pleaded by insane 

party.—On the trial of any action or special pro- 

ceeding to which an insane person is a party, such 

insane person is deemed to have pleaded specially 

any defense, and shall on trial have the benefit of 

any defense, whether pleaded or not, that might 

have been made for him by his guardian or at- 

torney under the provisions of this chapter. The 

court, at any time before the action or proceeding 

is finally disposed of, may order the bringing in, 

by preper notice, of one or more of the near rela- 

tives or friends of the insane person, and may 

make such other order as it deems necessary for 

his proper defense. (Rev., s. 361; 1889, c. 89, s. 

2: C. $. 406.) 

Applicable against Stat: Institutions.—The superintendent 

of the State Hospital cannot recover compensation against 

guardian of insane person for the maintenance of his ward 

for more than three years preceding the bringing of the ac- 

tion. State Hospital v. Fountain, 129 N. C. 9, 39 S. E. 

ee of Family.—If there was ever a time when the 

family of an insane person ought to be heard, it would 

seem that a petition for the appointment of a receiver for 

an insane person confined in the state asylum is one. In re 

Hybart, 119 N. C. 359, 36t, 25 S. E. 963. See Farmers, etc., 

Bank v. Duke, 187 N. C. 386, 392, 122 S. E. 1. 

§ 1-17. Disabilities-—A person entitled to com- 
mence an action, except for a penalty or forfei- 
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ture, or against a sheriff or other officer for an 
escape, who is at the time the cause of action 
accrued either— 

1. Within the age of twenty-one years; or 
2. Insane; or 
3. Imprisoned on a criminal charge, or in exe- 

cution under sentence for a criminal offense; 

may bring his action within the times herein 
limited, after the disability is removed, except in 
an action for the recovery of real property, or to 
make an entry or defense founded on the title to 
real property, or to rents and services out of the 
same, when he must commence his action, or 
make his entry, within three years next after the 
removal of the disability, and at no time there- 
after. (Rev., 8: 362: Code, ss. 148, 163; C. C. P., 
SS. 27, 142; 1809; «Tes Coase 4072) 

Editor’s Note. — In 1899 the legislature struck the pro- 
visions which made coverture a disability on par with the 

others enumerated in this section. See Weathers v. Bor- 
ders, 124 N. C. 610, 617, 32 S. E. 881; Berry v. Ritter Lum- 
ber Co:, 141 N. C: 386, 54 So By 278; 

But the statute provided that the time elapsing before 
its passage can not be counted against a married woman 
in actions of ejectment, and in other actions it should not 
apply to actions pending at its passage Lafferty v. Young, 
125 N. C. 296, 297, 300, 34 S. E. 444; Swift v. Dixon, 131 N. 

C42 ede tore. 458. 

Applicable to Idiot. — The statute of limitations does not 
run against an idiot by reason of the excepting clause in 
this section. Outland v. Outland, 118 N. C. 138, 23 S. E. 
972. 

Detention in Asylum by Defendant’s Wrongful Act.— 
Where plaintiff’s cause of action was based upon the al- 
leged wrongful act of defendant in causing plaintiff’s de- 

tention in an insane asylum, defendant will not be al- 
lowed to take advantage of his own wrong, and as to de- 
fendant, plaintiff was non sui juris for the period during 
which plaintiff was detained, and the statute of limitations 
did not run against plaintiff’s cause of action during that 
period. Jackson v. Parks, 216 N. C. 329, 4 S. E. (2d) 873. 
Former Law Unchanged. — There is nothing in this sec- 

tion which changes the law as it formerly existed. Fred- 
erick v. Williams, 103 N. C. 189, 9 S. E. 298. 

Section Relates to True Title. — Adverse possession re- 
lates only to the true title, and the exemptions in the stat- 
ute as to those under disability can apply only to one 
having by virtue of his title a right of entry or of action. 
Berry v. Ritter Lumber Co., 141 N. C. 386, 54 S. E. 278. 

Effect of Defects of Other Sections. — The criticism to 

which section 1-38 may be subjected in misreciting other 
intended sections cannot affect the application of this section 
to the previously limited actions for real property, to which 
these are expressly made subject. Clayton vy. Rose, 87 
Ne) Gre 106s tten 
Three Year Period Enforced. — In case of infancy, even 

after the expiration of the time of the limitation, an action 
may be brought within three years after full age. Camp- 
bell v. Crater, 95 N. C. 156, 12°; and if not brought within 
that time the action is barred. Clendenin vy. Clendenin, 181 
N. C. 465, 472, 107 S. E. 458. Dissenting Opinion. 
Seven years’ adverse possession under color, is no bar 

to an action of ejectment, where the person entitled toa 
commence the same is an infunt at the time the title to 
the land descended to him, and sues within three years 
next after full age. Clayton v. Rose, 87 N. C. 106, 

If land is held adversely to an insane person for such 
length of time as would ‘ar his recovery if sane, such 
insane person, or those claiming under him, must com- 
mence an action within three years after the disability 
of insanity is removed, else their rights to recover will be 
barred. Warlick v. Plonk, 103 N. C. 81, 9 S. E. 190. 

Effect of Disability Continuing Through Life. — If the 
disability continued during life, and for a period there- 
after sufficient to complete the prescribed time of seven 
years, the title would be perfected in the occupant, sub- 
ordinate only to a right in the heir to sue for the recovery 
of the land for the space of three years next after his 
death. The running of the statute against the action and 
to consummate the title would be concurrent after the 
decease of the grantor. Ellington v. Ellington, 103 N. C. 
54, 57, 9 S. E. 208. 

Effect of Guardian Having Right to Sue. — Culp v. Lee, 
109 N. C. 675, 678, 14 S. E. 74, has no application to actions 
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for the recovery of realty when the legal title is in the 
person under disability. The court held that the distrib- 

utees having had a general guardian, the executor, hav- 

ing been exposed to an action by him for the full period 
prescribed by the statute, was protected by the lapse of 
time. Cross v. Craven, 120-N. C. 331, 332, 333, 26 S. E. 940. 
The failure of the guardian to institute actions which he 

has the authority and duty to bring on behalf of*his ward 

is the failure of the ward, entailing the same legal con- 
sequences with respect to the bar of the statutes of limi- 
tation. Johnson wv! Pllotmiite sins. (Co:...-217 N. (Cs 139,07 
Si Bd): 1475.4 125: AR ee ee oo: 
Running of Statute Where No Final Account Filed. — 

When no final account has been filed, the statute begins to 
run from the arrival of the ward at age. Self v. Shugart, 
135) Ni (C57185,91875647 aoa Be 484. 

§ 1-18. Disability of marriage—In any action 
in which the defense of adverse possession is re- 
lied upon, the time computed as constituting 
such adverse possession shall not include any 
possession had against a feme covert during cover- 
ture prior to February thirteenth, one thousand 
eight hundred and ninety nine. (Rev., s. 363; 1899, 
Cn Sees See ome Caro a408)) 

Cross References.—As to constitutional provision concern- 
ing property of married women, see the North Carolina Con- 

stitution, Article X, § 6. As to status of married women 
in civil actions and with reference to property in general, 
see § 52-1. 
Purpose of Section. — This section is a part of the major 

stroke of the law to free the married woman from the 
merged identity fiction which deprived her of a legal ex- 

istence. Other secticns are §§ 52-1 et seq. See 2 N. C. 
Law Rev. 181. 
Coverture Not Defense Since 1899.—Under the provisions 

of this section, and sections 52-1 et seq., passed in pur- 
suance of Article X, section 6, of our State Constitution, 
husband and wife are authorized to contract and deal with 
their separate property, subject to specific exceptions as 
if they were unmarried. Roberts v. Roberts, 185 N. C. 
566, 4180. E..9. 

Since the passage of this section if the feme covert’s 
right of entry and title were defeated by defendants’ ad- 
verse possession for seven years under color before the ac- 
tion was commenced, the plea of coverture will not avail 
her. Bond vy. Beverly, 152 “. C. 56, 57, 67 S. EB. 55. 

Since the passage of this section coverture is not a de- 
fense in bar of the running of the statute of limitations. 
Carter v. Reaves, 167 N. C. 131, 83 S. EB. 248. 

In a suit to cancel deeds because of the mental incapac- 
ity of the grantor to make them, and under which the 

defendant in possession claims ‘ttle by adverse possession 

under color, the coverture of the plaintiff will not avail 
her to repel the bar of the statute of limitations, which 
has run in favor of the defendant’s title. Butler v. Beil, 
IST Gass 06" 93. 1. 217; 
Section Contemplates True Owner. -—- A possession can- 

not well be adverse, within the meaning of this section, to 
any one who has no title or right of entry or action. It 
cannot be adverse to one who is a mere stranger to the 
true title and who has no claim whatever to the land, for 
he has no right to be barred by such a possession. It has 
sole reference to the owner of the title. Berry v. Ritter 
Lumber Co., 141 N. C. 386, 395, 54 S. E. 278. 

Effect of Statute upon Proof. — Until twenty years had 
elapsed since the passage of this section, one claiming titie 
by adverse possession had the burden of proving that the 
statute began to run prior to the disability of coverture. 
Holmes v. Carr, 172 N. C. 213, 90 S. E. 152. 

§ 1-19. Cumulative disabilities—When two or 

more disabilities coexist at the time the right of 
action accrues, or when one disability supervenes 
an existing one, the limitation does not attach 
until they all are removed. (Rev., s. 364; Code, 
ss. 149) 170-1@. (Ce Pesc 25s 9. Gl S409!) 

Editor’s Note. — By the phraseology of this section, it 
1s evident that cumulative disabilities will only prevent 
the running of a statute before it has started. Any num- 
ber, after the statute has once begun to run, will not sus- 

pend or arrest the operation. See Holmes v. Carr, 172 N. 
C. 213, 90 S. EB. 152. See also, sec. 1-20. 
Operation of Section Illustrated. — The disability of cov- 

erture supervened upon that of infancy, and the statute of 
limitations is suspended in language too explicit to be 
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capable of any other construction. Clayton v. Rose, 87 
N.C. 106; Cross v.*Craven, 120 N. C: 331,°332, 26 S? EB. 940, 
Epps v. Flowers, 101 N. C. 158, 160, 7 S. E. 680; Lafferty 
v. Young, 125 N. C. 296, 297, 300, 34 S. E. 444. 

This section can have no application when there is a 
clear running of the Statute for the period fixed after the 

disability 1s removed, as when an infant attains his ma- 
jority. Campbell v. Crater, 95 N. C. 156, 162. 

Significance of Length of Time of Disabilities. — The 
length of time elapsing during cumulative disabilities so 
long as the disabilities are continuous is immaterial. Epps 
v. Flowers, 101 N. C. 158, 161, 7 S. E. 680. 

§ 1-20. Disability must exist when right of ac- 
tion accrues.—No person may avail himself of a 
disability except as authorized in § 1-19, unless 
it existed when his right of action accrued. (Rev., 

31865; Codes: 1697 C Carats ease Caw 44 0) 
Running of Statute Cannot Be Stopped. — If the statute 

of limitations commences to run nothing stops it. When it 
begins to run against the ancestor, it continues to run 
against the heir, although the heir is under disability when 
the descent is cast. Frederick v. Williams, 103 N. C. 189, 
9 S. E. 298. See Clendenin v. Clendenin, 181 N. C. 465, 
4/2, 107" O. Lag 400 CASDULY, Vea talt, Lille Np Cen cole Lom sibs 
467. 

Principle Applied. — The principle of this section applies 
where the defendant is out of the state but left after the 
cause of action accrued. Blue vy. Gilchrist, 84 N. C. 239, 
241. It applies also in the case of insanity, see note under 

section 1-16; and applies formerly in the case of coverture, 
see note under sec. 1-18. 

§ 1-21. Defendant out of state; when action be- 

gun or judgment enforced.—If, when the cause 
of action accrues or judgment is rendered or 
docketed against a person, he is out of the state, 
action may be commenced, or judgment enforced, 
within the times herein limited, after the return 
of the person into this state, and if, after such 

cause of action accrues or judgment is rendered 
or docketed, such person departs from and re- 
sides out of this state, or remains continuously 

absent therefrom for one year or more, the time 

of his absence shall not be a part of the time 

limited for the commencement of the action, or 
the enforcement of the judgment. (Rev., s. 366; 
Code, .67 162) C4G." bP s,.41 4881 7 256 scale: 
Credited 
Retroactive Effect.—As a general rule statutes of this 

character apply to actions pending at the time they take 

effect provided the actions have not been barred by a pre- 
vious limitation. See Cox v. Brown, 51 N. C. 100. 
The general purpose of this section, taken in connection 

with the statute of limitation, is to give the person having 
an accrued .cause of action, or judgment, as_ prescribed, 
0; portunity substantially during the whole of the lapse of 
the time against him to bring his action or enforce his 
judgment. Armfield v. Moore, 97 N. C. 34, 37, 38, 2 S. E. 
347. . 
Nonsuit in Absence of Supporting Evidence.—Where plain- 

tiff resists under this section defendant’s plea of the stat- 
ute of limitations solely on the ground that defendant 
left the state prior to three years from the accrual of the 
cause of action, and defendant denies the allegation of non- 
residence, in the absence of evidence by plaintiff in sup- 

port of the allegation of nonresidence, defendant’s motion 
as of nonsuit is properly allowed. Savage v. Currin, 207 

N. C. 222, 176 S. E. 569. See § 1-25 and note thereto. 
The words ‘‘any person,” are employed to designate the 

person to be affected and embraced by the section, are very 
comprehensive, and there is rothing in its scope or purpose 
that excludes nonresidents. Armfield vy. Moore, 97 N. C. 
BEN EH SE ene ge Daa 

“The times herein limited’? means, and must mean, the 
time prescribed elsewhere in the Code, or in statutes 
amending or passed as substitutes therefor. The plain in- 
tent of the statute is to put nonresidents on the same foot- 
ing as residents, and not to protect them from an action 
unless they have been ior two years exposed to service of 
summons. Armfield v.' Moore, 97 N. C, 34, 2.S. E. 347; 
Williams v. Iron Belt Bldg., etc., Ass’n., 131 N. C. 267, 
269, 42 S. E. 607; Hill v. Lindsay, 210 N. C. 694, 188 S. E. 
406. 
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Sufficiency of Return to Start Statute. — Where the 

debtor was a nonresident of this State, but was here on 
visit of a day or two each year, sich visits would not 
have effect of putting the statute in motion. Armfield v. 
Moore; (97. Ni Ce 34,72°S.. 2.3547. 
The ‘return to the State,” specified by this section, as 

necessary to put the statute in motion, is a return with a 
view to residence—not a casual appearance in the state, 
passing through it, cr even making a visit here. Tee v. 
McKoy, 118 N. C. 518, 522, 24 S. E. 210. 
Same—Applicable Where Absence Started Before Accrual. 

—Where a debtor is out of the €tate at the time the cause 
of action accrues, the «-:.tute of limitation does not begin 
to run until he returns to this State for the purpose ot 
making it his residence. Armfield v. Moore, 97 N. C. 34, 
2a 5. i. 6347, 

When Running Suspended by Action. — It will be ob- 
served that this statutory provision prescribes and em- 
braces three distinct cases in which the statute of limita- 
tion will not operate as a bar because of the continuous 
lapse of the time prescribed next after the cause of action 
accrued, or judgment yas rendered or docketed; (1) Where 
the debtor was out of the state at the time the cause of 
action accrued or the judgment was rendered or docketed. 
This case may apply alike to a resident or nonresident 

debtor. In it time does not begin to lapse in his favor un- 
til he shall return to the State—not simply on a hasty visit 
of a day or two, at long intervals, but for the purpose of 
residence. And if, after such returns, he shall depart 
from the state for the purpose of residence out of it, or 
to sojourn out of it for a year or more, the time of his 
absence will not be allowed in his favor; it will be sub- 
tracted from the time that would have been so allowed if 
he had remained in the State. (2) When, after the cause 
of action accrued or the judgment was rendered or dock- 
eted, the debtor-resident or nonresident of the State—de- 
parted from and resided out of it, “the time of his ab- 
sence shall not be deemed or taken as any part of the 
time limited for the commencement of such action or the 
enforcement of such judgmert.’”’ (3) When. after the cause 
of action has accrued or judgment has been rendered or 
docketed, the debtor shall depart from the State, “‘and re- 
main continually absent for the space of one year or more,” 
the time of his absence shall not be allowed in his favor. 
Armfield v. Moore, 97 N. C. 34, 36. 2 S. EB. 347; Arthur 
v. Henry, 157 N. C. 393; °395, 73 S. EH. 206. 
The statute of limitations is suspended in the following 

cases: (1) When the person against whom a cause of ac- 
tion exists becomes a nonresident, whether he remain con- 
tinuously absent for a year or occassionally visits the 
state: (2) when such person retains his residence, but is 
absent from the state continuously for one year or mors. 

Lee v. McKoy, 118 N. C. 518, 24 S. EK. 210. 
When a person becomes a nonresident of the state it is 

not necessary that he should remain continuously out of 
the state one year to stop the running of the statute, nor 
would occasional visits to the state put the statute in mo- 
tion. Lee v. McKoy, 118 N. C. 518, 521, 24 S. E. 210. 
And this without exception of instances where a pro- 

ceeding in rem will lie against property situated here. No 
presumption of payment of the debt will be raised within 
the period allowed for the commencement of the action. 
Love v. West, 169 N. C. 13, 84 S, E. 1048. See concurring 

opinion. 
When Limitation Begins to Operate against Foreign 

Corporation. — An action against a foreign corporation to 
recover usury may be begun within two years from the 
time there is someone in the State upon whom service can 
be made. Williams v. Iron Belt Bldg., etc.,-Ass’n, 131 N. 

(P9267, 42) 'S; ELE 607. 
When Judgment in Personam Not Rendered. — Where a 

nonresident defendant of this state has had no personal 
service of summons made upon him and has not accepted 
service, and has no property herein subject to attachment 
or levy, a judgment upon publication of service under the 
provisions of this section, may not be rendered against 
him in personam, in an action for debt; and where so ren- 
dered it will be set aside. Bridger v. Mitchell, 187 N. C. 
Brae 1219S BE. 661. 

Section Not Applicable after Statute Has Run. — This 
section is not applicable after the statute of limitation has 
run. Southern R. Co. v. Mayes, 113 Fed. 84. 

Applicability to Actions in Rem. — This section is appli- 
cable to actions in rem as well as actions in personam, no 
exception being made. Love v. West, 169 N. G, 1354848. 

E. 1048. 
Applicability to Suits against Bail. — Proceedings against 

bail, in civil actions, are barred, unless commenced within 

three years after judgment against the principal, notwith- 

standing the principal may have left the state in the mean- 
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while. Albemarle Steam Nav. Co. v. Williams, 111 N. C. 
ee CY ts en On tree 
Applicable to Enforce Resulting Trust.—Where a cause of 

action to enforce a resulting trust has existed for more than 
ten years, but subtracting the length of time the trustee 

thereof had been out of the state, the elapsed time is less 
than ten years, then, under this section, the cause of ac- 
tion is not barred by the ten-year statute. Miller v. Miller, 
200 N. C. 458, 157 S. E. 604. 

Effect of Non-resident’s Ownership of Property in State. 
—The fact that a non-resident debtor has property within 
the State will not affect this Section, which suspends the 
operation of the Statute of Limitations for the period dur- 
ing which the person, against whom the demand is made, 
is out of the State. Grist v. Williams, 111 N. C. 53, 15 
S. E. 889. 
Non-Resident Foreign Corporations.—The statute of limi- 

tations does not apply to foreign non-resident corporations. 
Grist v. Williams, 111 N. C. 53, 15 S. E. 889; Alpha Mills v. 
Watertown Steam Engine Co., 116 N. C. 797, 804, 21 S. E. 
917. 

But it does apply to non-resident corporations as well as 
individuals. Alpha Mills v. Watertown Steam Engine Co., 

116 N. C. 797, 21 S. E. 917; Grist v. Williams, 111 N. C. 53, 
15 S. KE. 889; Green v. Hartford Life Ins. Co., 139 N. C. 309, 
310, 51 S. E. 887; Volivar v. Richmond Cedar Works, 152 N. 

Cor84in35 67) S5 WSs 425 152 eS Caos nloGase Ese 200; 

Effect of Corporation Service Statutes.—Sections 58-153, 

58-154, which authorize service of summons against non- 
resident insurance companies upon the Commissioner of 
Insurance, in no way abrogate or affect the suspension of 
the running of the statutes of limitation in such cases. 
That service can thus be had upon a non-resident corpora- 
tion may be a reason why the General Assembly shouid 
amend this section, so as .o set the statute running in such 
cases, but it has not done so and the courts can not. Green 
v. Hartford Life Ins. Co., 139 N. C. 309, 310, 51 S. EH. 887. 
Applicable to Operation of Sec. 1-53.—The existence of the 

conditions enumerated in this section will suspend the 
operation of sec. 1-53. Williams v. Iron Belt Bldg., etc., 
Ass’n, 131 N. C. 267, 269, 42 S. E. 607. 
Cited in Osborne v. Board of Education, 207 N. C. 503, 

SN4sel 77 See tinO42 

§ 1-22. Death before limitation expires; action 
by or against executor.—If a person entitled to 
bring an action dies before the expiration of the 
time limited for the commencement thereof, and 
the cause of action survives, an action may be 
commenced by his representatives after the ex- 
piration of that time, and within one year from 
his death. If a person against whom an action 
may be brought dies before the expiration of the 
time limited for the commencement thereof, and 
the cause of action survives, an action may be 
commenced against his personal representative 
after the expiration of that time, and within one 
year after the issuing of letters testamentary or 
of administration, provided the letters are issued 
within ten years of the death of such person. If 
the claim upon which the cause of action is based 
is filed with the personal representative within the 
time above specified, and admitted by him, it is 
not necessary to bring an action upon such clairn 
to prevent the bar, but no action shall be brought 

against the personal representative upon such 
claim after his final settlement. (Rev., s. 367; 

Code, s. 164: C..C.P., s..43; 1881,.c. 80;.C. S. 412.) 

I. General Consideration. 
II. Death of Creditor. 

III. Death of the Debtor. 
IV. Filing Claim. 

I. GENERAL CONSIDERATION. 

Cross References.—As to actions which survive to and 
against a personal representative, see § 28-172 et seq. As 

to actions which do not survive, see § 28-175. See also § 

1-74, As to final settlement of personal representative, see 

§ 28-121 and § 28-162 et seq. 
Editor’s Note.—This section was new with the C. C. P. 

It has remained unchanged since its insertion except that 

the last sentence was added by the act of 1881, and the 

proviso at the end of the second sentence by the act of 1919 

The section has been held to be an enabling and not a 
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disabling statute, and to apply only in those cases where, 
but for its interposition, a claim would be barred, Benson v. 
Bennett, 112 N. C. 505, 17 S. E. 432; Redmond v. Pippen, 
113 N. C. 90, 93, 18 S. E. 50; Humphrey v. Stephens, 191 N. 
C. 101, 131 S. E. 383; Geitner v. Jones, 176 N. Cr542'097 SPE. 

494, intending to enlarge and extend the time within which 
the action may be brought, and not to suspend the opera- 
tion of the statute, which continu-s to run. Irvin v. Harris, 
184 N. C. 547, 114 S. E. 818. It means that if at the time of 
the death of the debtor the claim is not barred, action may 
be brought within one year after the grant of letters to the 
personal representative in those cases where, in regular 

course, but for the interposition of this section, the claim 
would become barred in less time than one year from such 
grant. It was not intended to be a restriction on the 
statute of limitation so that a claim should become barred 
by the lapse of a year from the grant of letters, where, in 
regular course but for this section, it would not be barred 
till a later date. The object in view is that when the 
cause of action survives and is not barred at the time of 
the death, there shall be at least one year after the death 
of the creditor, or one year after the grant of letters of ad- 
ministration to the personal representative of the debtor, 
before action is barred. ‘This is conclusively shown by the 
words of the section, that if the party die defore the claim 
is barred action may be brought “After the expiration of 

the time limited, and within one year.” Benson v. Bennett, 
112 N. C. 505, 507, 17 S. E. 432; Coppersmith v. Wilson, 107 

NaGaolyeier os nis. 77. 
Formerly there was no such extension of time to prevent 

the bar of the statutes from becoming complete as is pro- 
vided in this section. Hawkins v. Savage, 75 N. C. 133; 
Bruner v. Threadgill, 88 N. C. 361. Patterson v. Wadsworth, 

89 N. C. 407, 409. 
Exception to General Rule—This section is an exception 

to the general rule that when the statutes of limitation 
once begin to run nothing can stop them. Matthews v. 

Petersc 1, 150 N. C. 134, 135, 63 S. E. 721. Winslow v. Ben- 

ton, 130 N. C. 58, 59, 40 S. E. 840. 
However, it should be observed that it has no application 

where the bar attached before death. Grady v. Wilson, 115 

N. C. 344, 347, 20 S. E. 518; Parker v. Hardin, 121 N. C. 57, 
58, 28 S. E. 20; Copeland v. Collins, 122 N. C. 619, 30 S. E. 
315; Winslow v. Benton, 130 N. C. 58, 59, 40 S. E. 840; 
V.ughan v. Hines, 87 N. C. 445, 450; Daniel v. Laughlin, 97 
N. C. 433, 437; Humphrey v. Stephens, 191 N. C. 101, 131 S. 

Ide speak 
And for that reason will not constitute an exception to the 

rule where such bar had attached at death. Nor will the 

section apply where the action is not barred within the year 

fixed by the section. 
To What Limitations Applicable-—The section only applies 

to the limitations prescribed in the Code of Civil Procedure. 

Hall v. Gibbs, 87 N. C. 4, 5, 6. 

Nothing will defeat the operation of this section except 

the disabilities mentioned in the statutes, fraud or certain 

other defenses of an equitable nature. Syme v. Badger, 96 

ING CO peeeice. ls Ol. 
When it is pertinent to the subject it must be taken in 

connection with section 1-47. Redmond v. Pippin, 133 N. C. 

90,9925 18S, Be 50. 

Applicability in Action to Subject Lands.—The heirs at 

law can successfully plead the statute of limitations against 

the administrator seeking to subject their lands to the 

payment of deceased’s debt as fully as he can against a 

creditor. Matthews v. Peterson, 150 N. C. 134, 63 S. E. 721. 

A personal representative who seeks to subject descended 

or devised lands to make assets for the payment of debts 

represents the creditors of the estate and in that capacity is 

entitled to any benefit or exception which the creditors 

might have in prosecuting the action against him including 

the benefits of this section. Smith v. Brown, 101 N. C. 347, 

CS ees 
When Section Begins to Run Against Insane.—This sec- 

tion, commences to run against an insane claimant only from 

the time of the qualification of his guardian. Irvin v. Har- 

ris, 182 N. C. 647, 109 S. E. 867. 

Whether Notes under Seal.—Where notes matured less 

than three years prior to the date of death of the maker, 

an action on the notes was not then barred by the three- 

year statute of limitation, and the filing of claim and the 

admission of it, in accordance with this section, would pre- 

vent the claim being barred, and any question as to whether 

the notes were or were not under seal becomes immaterial 

in this phase of the case. Lister v. Lister, 222 N. C. 555, 

562, 24 S. E. (2d) 342. 

Effect of Order to Add Parties in Supreme Court. — 

See Gertner v. Jones, 176 N. C. 542, 97 S. E. 494. 

Cited in 13 N. C. Law Rev. 60. 
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II. DEATH OF CREDITOR. 

Brought within Year of Creditor’s Death.—Actions up- 
on claims in favor of an estate of a decedent must be 
brought within one year of his death, without regard ta 
when administrator was appointed. Coppersmith v. Wilson, 
107° NOC ol, 32 Sy heer 
Construction upon Section.—Although it was held that a 

statute does not run against a party not in existence or un- 
der a disability or against such a person, it may be noted 
that Brawley v. Brawley, 109 N C. 524, 14 S. E. 73, does not 
change the construction placed upon this section that an 

action must be brought by a representative of a creditor 
within one year after his death, and against the representa- 
tive of a debtor in one year after taking out letters of ad- 
ministration, when it would otherwise have become barrel. 
Burgwyn v. Daniel, 115 N. C. 115, 119, 20 S. E. 462. 
Time is counted from the death of the decedent, in respect 

to claims in favor of the estate, because the law does not 
encourage remission in those entitled to administrations, 
and this notwithstanding what is said in Dunlap v. Hendley, 

N. C. 115. Coppersmith v. Wilson, 107 N. C. 31, 12 S. ¥. 
qe 

Same—Dunlap v. Hendley.—It is said in Dunlap v. Hen- 
dley, 92 N. C. 115, 117 that where the creditor died before the 
statute ran and the administrator brought action within the 
year after the death of the creditor but after the statute 
had run, it is questionable whether this section could help 
the case because the administrator should bring the ac- 
tion within the period of the statute of limitation and while 

it is running. ‘This position is clearly contradictory to the 
terms of the section and it was held in Coppersmith v. Wil- 
son, 107 N. C. 31, 12 S. E. 77, that notwithstanding the 
language used the action could be brought any time within 
the year. 

When Time Extended.—This section does not extend the 
life of a judgment beyond the ten years where the judy- 
ment creditor dies more than a year before the expiration 

of the ten-year limitation., Hughes v. Boone, 114 N. C. 54, 
LOS hn Gon 
The death of the judgment creditor did not suspend the 

statute. The effect was only to give one year’s time from 
the death of the creditor to the personal represen- 
tative to bring action, if otherwise it would have been bar- 
red by the lapse of ten years before such year had expired. 
Benson v. Bennett, 112 N. C. 505, 17 S. E. 432. But there was 
more than one year after the death of the creditor before 
the ten years expired, and therefore this section has no 
place. Hughes v. Boone, 114 N. C. 54, 56, 19 S. E. 63. 
Contract as to Limit Permissible.—A reasonable stipula- 

tion in a contract of carriage with a railroad company for 
an interstate shipment of goods, as to the time wherein 
suit may be brought for loss or damage, is a part of the 
contract between the parties, and being made without ex- 
ception, is not suspended by this section. Thigpen v. East 
Carolina Railway, 184 N. C. 33, 113 S. E. 562. 

Principle Illustrated.—Where the statute had not run at 
the infestate’s death, and the action was brought within 
one year after the issuing of the letters of administration, 
the action was not barred under this section notwithstand- 
ing that the ordinary statutory period had elapsed between 
the accrual. and the bringing of the action. Robertson v. 
Dunn, 87 N. C. 191; Mauney v. Holmes, 87 N. C. 428. 

Ill. DEATH OF THE DEBTOR. 

Section Mandatory.—Actions upon claims against the 
estate of a decedent must be brought in one year after ad- 
ministration. Coppersmith v. Wilson, 107 N. C. 31, 12 S. E. 
77; Winslow v. Benton, 130 N. C. 58, 40 S. E. 840. 

Running Arrested against Unrepresented Estate—Where 

Proceeding on Representative’s Bond.—Brawley v. Brawley, 
109 N. C. 524, 14 S. E. 73, held that the statute of limitation 
di’ not run to bar an cction by an administrator de bonis 
non against the representative and bondsmen of a deceased 
administrator while there was no administrator de bonis 
non—no one in esse who could bring sucl. iction. This would 
not apply to an action brought by the creditor, or a dis- 
tributee, or legatee, directly against the representative of 
the deceased executor, administrator or guardian and their 
sureties for breach of the bond. Benson y. Bennett, 112 N. C. 
505, 17 S. E. 432; Coppersmith v. Wilson, 107 N. C. 31, 12 
S. E. 77; Burgwyn v. Daniel, 115 N. C. 115, 119, 20 S. EB. 462. 

Flemming v. Flemming Qualified.—It is said in Flemming 
v. Flemming, 85 N. C. 127, 128, to be well settled that the 
death of the debtor after the cause of action has accrued 
will not suspend the running of the statute to the comple- 
tion of the prescribed time. This was intended to be the 
statement of a general principle, resting upon numerous ad- 
judications, and without reference to the modifications 
made by the words of the act recited, and to which atten- 

[94] 



§ 1-22 ens: 

tion was not at the moment of penning the sentence di- 
rected, and certainly with no intent to disregard or ignore 
the express statutory mandate. Mauney v. Holmes, 87 N. 
C. 428, 433. 
Applicable to Partners.—Notwithstanding that a deceased 

partner’s debt to his firm would have otherwise been 

barred by statute since his death, yet where no administra- 
tor has been appointed, the debt will not be barred until 
after one year from the appointment of an administrator 
unless more than ten years has elapsed since his death. 
Irvin v. Harris, 182 N. C. 656, 109 S. E. 871. 

Principle Ilustrated.—It was held that a claim reduced to 
judgment is barred by the ten years statute of limitation 
unless the claim was admitted by audministrator, or action 
was brought upon it, in one year after the expiration of 
the ten years on the appointment of administrator as pre- 
scribed by statute. Brittain v. Dickson, 104 N. C. 547, 10 
ene POL. 
Where judgment is obtained against an administrator who 

dies five years later and there was no further administra- 
tion until thirteen years later when steps were taken to 

collect the judgment, it was held that the ten year proviso 
applied to bar an enforcement. Fisher v. Ballard, 164 N. C. 

326, 80 S. E. 239. 
Where the period of limitation for a judgment was ten 

years, and some two months before it ran the judgment 
creditor died and no representative qualified until two and 
a half years later but in the meantime the debtor had died 
and his representative was not qualified until two years and 
eleven months after the death of the creditor, and the action 
was brought four months after the latter representative’s 
qualification, by virtue of this section it was not barred. 

Dunlap v. Hendley, 92 N. C. 115. 
Proviso—Issuing within Ten Years.—The proviso is a wise 

restriction to prevent the inconvenience <nd often the in- 
justice of collecting stale claims. Matthews v. Peterson, 

ASOwN a Cun 34.0136. Gs 1S, ely Z2L. 
When the letters of administration have been issued before 

the operative effect of the proviso the provision that such 
should have been issued within ten years from the death of 
the intestate is inapplicable. Matthews v. Peterson, 150 
WavGi1345,630S..E...721; 
There is no statutory provision which prevents the ex- 

piration of a judgment lien in case of death and administra- 
tion similar to that of the proviso. Matthews v. Peterson, 
1507 Gee 1345, 135,763 -S,.8721. 

IV. FILING CLAIM. 
Not Retroactive.—The last sentence of this section applied 

only to those claims that were filed at the time of the pas- 
sage of the act and were not then barred, It could not ap- 
ply to those barred when the act became effective. White- 
hurst v. Dey, 90 N. C. 542. 
Purpose of Filing Claim.—The ;urpose of the creditor then 

is, b, filing his claim with the abministrator, to avoid the 
running of the Statute against his debt, and to fix the debt 
by the admission of the persona! representative—the very 
reverse of presenting the claim for instant payment. 
Storestreet v. Frost, 123 N. C. 640, 650, 31 S. E. 836. From 

dissenting opinion. 
The word “‘filed’’ has reference, certainly, to the old cus- 

tom of stringing on a line or wire papers of value for 
past or future usefulness, or maybe both. The same end 
is subserved by tying togetier or bundling papers and 
labeling them or cataloguing them on rolls or lists for fu- 
ture use. Stonestreet v. Frost, 123 N. C. 640, 649, 31 S. E. 
836. From dissenting opinion. 
The filing of claim is intended to be of advantage to 

creditors who do not receive or who do not expect to re- 
ceive payment of their debts on presentation, in enabling 
them to leave with the personal representative a memoran- 
dum of their claims to save the trouble and expense of 
bringing suit, and to prevent the bar of the Statute of 
Limitations. And the act of the creditor in filing the claim 
is an admission on his part that he does not expect the im- 
mediate payment of the debt, but that he wishes the claim 
entered, “fied,” somewheic, in some way, by the personal 

representatives. Stonestreet v. Frost, 123 N. C. 640, 650, 31 
S. E. 336. From dissenting opinion. 

Notice to the executor for information is the prime purpose 
of the statute in requiring the claim to be filed and seems 
to be all that is necessary for his purpose, until he is ready 
to make a final settlement. Hinton \. Pritchard, 126 N. C. 
§) 40,735 S.e. 127. 
The term “filed” signifies that the claim is to be exhibited, 

for inspection, to the personal representative, for his ad- 
mission or rejection. It is not required of the creditor to 

part with the possession of the evidence of his claim. Hin- 

ton v. Pritchard, 126 N. C. 8, 35 S. E. 127. 

Sufficiency of Filing —Where an administrator, knowing 
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that his appointment is at the instance and solicitation of 
judgment creditors so that they might make collection im- 
mediately upon appointment, with memorandum of the judg- 
ment in hand, investigates and ascertains that the judg- 
ment has not been paid, and thereafter institutes proceed- 
ings to sell the lands of intestate to make assets to pay 
the judgment, claim on the judgment has been filed and ad- 
mitted by the administrator within this section. 
v. Stillman, 220 N. C. 361, 17 S. E. (2d) 336. 

Mere notice to an executor of a claim against the dece- 
dent’s estate, received without comment or approval by the 
executor, is not a filing of the claim within the meaning 
of this section, but where, after such notice, the executor 
carries the item as a debt on the books of the estate and 
reports it to the clerk as a debt owed by the estate, the 

executor’s approval will be inferred, and the statute will not 
operate as a bar. . Horne Corp. v. Creech, 205 N. C. 55, 
169 S. E. 794, 

Section Illustrated.—The exhibition by the Sheriff with- 
in one year of the date of adminstration to the administra- 
tor, of an execution issued in favor of the county against 
the intestate, which the administrator admits is correct and 
does not pay for want of assets—is a sufficient “‘filing’’ re- 
quired by this section, so as to render unnecessary an ac- 
tion to prevent the bar of Statute of Limitations. Stone- 
street v. Frost, 123 N. C. 640, 642, 31 S. E. 836. See dissent- 
ing opinion. 

In Stonestreet v. Frost, 123 N. C. 640, at pages 646 and 
647, 31 S. BE. 836, it is said that it is a sufficient “‘filing,’ 
when the claim is presented within the proper time to the 
personal representative and he, acknowledges the validity 
of the debt. “The creditor can never compel the admin- 
istrator to ‘string’ the claim. He has done his part when 
he has presented it to the administrator with sufficient 

certainty as to the nature and amount of the debt.” Justice 
v. Gallert, 131 N. C. 393, 394, 42 S. E. 850. 

Sufficiency of Presentation. — Where the plaintiff never 
presents his claim, or any proof of it, but simply announces 
its amount,. without response from the representative, the 
running of the statute is not arrested under this section. 
Flemming vy. Flemming, 85 N. C. 127, 131. 

Sufficiency of Admission. — A partial payment by the 
personal representative, without objection, is an unequivo- 
cal act from which an admission of the justice of the claim 
may be inferred. Hinton v. Pritchard, 126 N. C. 8, 35 S. 
Eeed27- 
When the personal representative does 

correctness of the claim filed with him in proper time, 
but filed his petition to make assets to pay it, this js 
strong proof that he admitted it. Woodlief v. Bragg, 108 
Ni (Gie571.016 (Sieh. 211, 

Same — Silence. — If a claim is presented in the form 
of a bill of particulars, and the representative refuses an 
explicit admission of denial, the plaintiff has the right to 
deem its acceptance without remark as arresting the rur- 
ning of the statute. Flemming v. Flemming, 85 N. C. 127, 
131. 

Effect of Admission. — The admission of the validity 
of a claim by an administrator, where presented within 
proper time, dispenses with any formal proof thereof. 
Justice v. Gallert, 131 N. C. 393, 42 S. E. 850. 
Claims not barred presented to the administrator in one 

year after letters granted and admitted by him need not 
be put in suit to prevent the bar of the statute pending 
the administration, nor can the heirs plead the statute as 
to them. Turner v. Shuffler, 108 N. C. 642, 13 S. E. 243. 
A distinct acknowledgment and promise made by an ex- 

ecutor or administrator and based upon a sufficient con- 
sideration imposes a personal liability upon the representa- 
tive, but does not take away the protection afforded by 
lapse of time to the estate represented. Fall v. Sherrill, 19 
N. C. 371; Oates v. Lilly, 84 N C. 643; Flemming v. Flem- 
ming, 85 N. C. 127, 128. 

Application to Heirs.—There is nothing in this 
which would seem to irdicate a suspension of the statute 
as to the personal representative only, leaving the heir at 
law to be protected by the lapse of time. Woodlief v. Bragg, 
NOSAIN OS Geos lb /e,na eee. all, 

The personal representative represents the deceased, and 
his admission of the correctness of a claim, unless im- 
peachment for fraud, will estop the heirs. Woodlief v. 
Bragg, 108 N. C. 571, 13 S. E. 211. 

Since the amendment of 1881 the heir is as much barred 
by the filing of the claim within the prescribed time and 
its admission by the personal representative, as he would 
be by the latter submitting to a judgment. It will be 
noted that the claim in controversy in Bevers v. Park, &8 
N. C. 456, was a cause of action accrued prior to the Code 
of Civil Procedure and this section did not apply to it at 

Rodman 

not deny the 

section 
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all. Hall v. Gibbs, 87 N. C. 4; Woodlief v. Bragg, 108 N. 
CeSALaeloeouety Sauls 

Suit by Administrator Sufficient Notice of His Claim.— 

Harris v. Davenport, 132 N. C. 697, 44 S. E. 406. 
Not Applicable to Judgments. — Where a judgment had 

been obtained on a claim, the amendatory act of 1881 can 
have no application. Woodlief v. Bragg, 108 N. C. 571, 573, 

13 out cll, 

§ 1-23. Time of stay by injunction or prohibition. 
—When the commencement of an action is stayed 
by injunction or statutory prohibition, the time 
of the continuance of the injunction or prohibi- 
tion is not part of the time limited for the com- 
mencement of the action. (Rev., s. 368; Code, s. 

4673 CO) Cl PS sete gee. 413.) 
Nature of Operation upon Statute. — This section as 

its terms clearly impart, affects, and is intended to affect 
only a litigant’s right to prosecute an action in court as 
fixed by the statute, and does not as a rule operate to ex- 
tend or prolong a time limit or a property right as de- 
termined by the contract of the parties. Gatewood v. Fry, 
183 N= Carat Seaisemlt S.5 by. 412: 

Effect of Irregularity in Granting. — Mere irregularity 
in the granting of an injunction will not render it a nullity, 
so as to prevent the suspension of the statute of limita- 
tions, under this section, during the pendency of the in- 
junction. Walton v. Pearson, 8 N. C. 34, 35. 

§ 1-24. Time during controversy on probate of 

will or granting letters—In reckoning time when 
pleaded as a bar to actions, that period shall not 
be counted which elapses during any controversy 

on the probate of a will or granting letters of ad- 
ministration, unless there is an administrator ap- 
pointed during the pendency of the action, and it 
is provided that an action may be brought against 
Himeecrev. 6.369: Code, 5.1685 CC 475 
CaSe414.) 
Persons Protected. — This section applies only to protect 

creditors, there being no one for them to sue. Stelges v. 
Simmons, 170 N. C. 42, 8 S. E. 801. 

It does not apply to the heirs at law or devisees to nullify 
the protection given every one in adverse possession of 
realty for seven years under color of title, nor to invalidate 
a judgment rendered against the heir or devisee that the 
title to the property is in another. Stelges v. Simmons, 170 

N. ©.) 42; 46, 80 °S: E. 801. 
Effect Where No Representative during Contest. — ‘This 

section applies only where there is no administrator or 
collector during the contest. Hughes v. Boone, 114 N. 
C54) 1995S E563: 

Cited in Frederick vy. Williams, 103 N. C: 189, 191, 
E, 208; Ex parte Smith, 134 N. C. 495, 47 S. E. 16. 

oy Se 

§ 1-25. New action within one year after non- 
suit, etc.—If an action is commenced within the 
time prescribed therefor, and the plaintiff is 
nonsuited, or a judgment therein reversed 
on appeal, or is arrested, the plaintiff or, if 
he dies and the cause of action survives, his heir 
or representative may commence a new action 
within one year after such nonsuit, reversal, or 
arrest of judgment, if the cost in the original ac- 
tion have been paid by the plaintiff before the 

commencement of the new suit, unless the origi- 
nal suit was brought in forma pauperis. (Rev., 
s,-370:; Code. ss i42 plop wGLG.. P., ssi. oi p4bee19n5) 
ei 211, iseinCepaaias 

Cross References.—As tc actions which do and which do 
not survive, see § 28-172 et sea. As to actions in forma 
pauperis, see § 1-109 et seq. and § 6-24. 

Editor’s Notes. — This section was amended in 1915 hy 
adding the condition relating to costs. 

This section is mandatory as to the payment of costs 
prior to the commencement of the record action. Rankin 
vw, wOates, 183 Nz Cordl7) 1127S aoe: 

The words “new action,’ “new suit,” and “original suit” 

indicate a difference in the two actions though the causes 
may be identical. Cooper v. Crisco, 201 N. C. 739, 161 S., 
we 310: 
When Section Applies. — This section applies only when 
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the party would otherwise be barred from his right of ac- 
tion from the lapse of time prescribed by the statute of 
limitations relating to the cause of action. Grimes v. An- 
drews, 170 N. C. 515, 87 S. E. 341. 

It has been held in Bradshaw v. Citizens’ Nat. Bank, 172 
N. C. 632, 90 S. E. 789, that when both suits, as in this 
case, are brought within the time allowed by the general 
law, neither the section in question nor the amendment 
thereto requiring the prepayment of costs, applied for in 
such case it was not necessary to resort to it, nor could 
plaintiff be properly considered as proceeding under it, 
but, under the provisions of the general statute, establish- 
ing the time within which these actions should be brought. 
Summers v. Southern R. Co., 173 N. C. 398, 399, 92 S. E. 
160. 

Since the claim was not presented within the time limited 
before the first action was commenced, it is not protected 
from the operation of the statute after the nonsuit by this 
section. Royster v. Commissioners, 98 N. C. 148, 152, 3 
Sit e398 
While this section relating to the time of institution of 

an action in regard to the statute of limitations, provides 

that an action may be instituted within one year from judg- 
ment as of nonsuit, provided the original action was not 
brought in forma pauperis, a voluntary nonsuit will not 
bar a subsequent action even though the original action 
nonsuited was brought in forma pauperis. Briley vy. Rob- 
erson, 214 N. C. 295, 199 S. E. 73. 

Pendency of Action Suspends Statute. — An action for 
the recovery of real property, instituted against a tenant 
in common in adverse possession, suspends the running of 
the statute of limitations as to the cotenant then out of 
possession. J,ocklear v. Bullard, 133 N. C. 260, 45 S. E. 
580. 

The reason of the law is that the running of the statute 
should, in the very nature of things, be arrested as soon 
as the party has asserted his right by action. Locklear v. 
Bullaxdy 133 NewiGry 260, 9264, 45S Bae O80: 
This section applies to limitations generally, including a 

contractual limitation in a policy of liability insurance, and 
not solely to limitations which are strictly statutes of lim- 
itation. Carolina Transp., etc., Co. v. American Alliance 
Ins: (Go., e2l45NeiGs 5967 2000 Sie a atts 
Actions to Which Applicable. — This section has reference 

only to actions regularly instituted in the regular course 
of civil procedure, and does not embrace mere motions in 
an action or a motion for an execution upon a dormant 

judgment. This appears from the legal meaning of the 
terms employed and the obvious implication arising upon 
them, taken together, to express the legislative intent. 
The leading important yords are “an action,’”? “an action 
commended within the time prescribed therefor,” “a judg- 
ment therein,” “reversed on appeal,’ or ‘‘arrested,’” ‘“‘the 
cause of. action survived,” ‘‘a new action.” These words 

and such phraseology do not apply for the most part to 
motions and merely incidental proceedings. MclIlhenny vy. 
Wilmington Sav., ctc., Co., 108 N. C. 311, 313, 12 S. BE. 1001. 
The cause of action in the first suit may be identical with 

the cause in the second, but it does not follow that the 
prosecution bond, the bond of indemnity, or the leave given 
by the Attorney-General in the ‘first action can avail the 
defendant in the action last instituted. Cooper v. Crisco, 
201 NI 'Ce 7/59; 16D St. ie 310: 

Where a foreign receiver, under the mistake that special 
permission was necessary for him to sue in the courts of 
our state, has taken a voluntary nonsuit, and obtains per- 

mission to sue in our courts, and brings the identical action 
again within one year from the nonsuit, if the former ac- 
tion has not been barred by a statute of limitations appli- 
cable, the second action is in time if brought within one 
year from the time of the voluntary nonsuit. Van Kempen 
v. Latham, 201 N. C. 505, 506, 160 S. E. 759. 

Where a proceeding for compensation is instituted before 
the Industrial Commission, and the proceeding is dismissed, 
an action thereafter begun in the Superior Court by the 
widow as administratrix against the employer to recover 

for the employee’s wrongful death will not be considered a 
continuation of the proceedings before the Industrial Com- 
mission so as to relate back to the time of the institution 
of such proceedings, and the action instituted in the Su- 
perior Court is barred if not brought within one year from 
the employee’s death, there being a distinction between dis- 
missal of proceedings under the compensation act and a 
nonsuit entered in an action instituted in the Superior Court 
entitling plaintiff to institute a new action within one year. 
Mathis v. Camp Mfg. Co., 204 N. C. 434, 168 S, E. 515. 
Where the original action was instituted in the state court 

within less than three years after the cause of action ac- 
crued, and the present action was instituted in the federal 
court within less than a year after the nonsuit was taken 
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in the original action, there can be no question as to the 
protection of this statute being available. Federal Reserve 
Bank v. Kalin, 81 F. (2d) 1003, 1007. 
Where plaintiff took a voluntary nonsuit in the federal 

court on his cause of action to recover the penalty for 
usury, based on numerous separate transactions between 

the parties, and within a year thereafter he instituted four 
separate actions in the state court embracing the identical 
items declared on in the original action, and if the orig- 
inal action was instituted within the time prescribed, the 
four separate causes of action would not be barred by the 
statute of limitations. Marshall Motor Co. v. Universal 
Credit Co., 219 N. C. 199, 13 S. E. (2d) 230. 

Section as Extention of Time. — This section is an ex- 
tention of time beyond that allowed by the general stat- 
utes in the instances as stated, including nonsuit. Sum- 
mers v. Southern R. Co., 173, N. C. 398, 92 S. E. 169; 
Caldwell Land, etc., Co. v. Hayes, 157 N. C. 333, 72 S. ¥. 
1078. 
The time is extended because the new action is considered 

as a continuation of the former action, and they must be 
substantially the same, involving the same parties, the same 
cause of action, and the same right. Van Kempen v. Latham, 

aot IY. Cy 505. 513, 160S., B.. 759. 
Effect of No Cause Stated in First Action. — This sec- 

tion authorizes the commencement of a new action of the 
same cause of action within one year after reversal of 
judgment on appeal, though the first complaint was in- 
sufficient to state a cause of action. Woodcock y. Bostic, 
128N. CC. 243,-38 S. Es, 881. 

Where the cause of action of the first and second suit 
are identical this section applies notwithstanding that the 
first action was dismissed because of a failure to state a 
cause. Webb v. Hicks, 125 N. C.. 201, 202, 34 S. E. 395. 

Effect of New Cause of Action. — Where a new cause 
of action is alleged the original action is no protection as 
against the statute of limitations. Woodcock v. Bostic, 128 
Win ks. 240, 248, 36 o. . Sol. 
The statutory remedy against defunct corporations must 

be brought within the prescribed limitation and though an 
action is brought, but not in the proper manner, against 
the proper parties, this section will not apply to save the 
right of action from the statutory bar. WonGlahn v. De- 
Rosset, 81 N. C. 467, 468. 

Effect of Agreement Not to Plead Statute—An agreement 
in the original action not to plead the statute of limitations 
does not apply to the new action. Citizens’ Sav., etc., Co. 
v. Warren, 204 N. C. 50, 167 S. E. 494. 
Nonsuit Operates as Res Adjudicata Only Where Sec- 

ond Action Is Substantially Identical with First.—In order 
for a judgment of nonsuit to operate as res adjudicata in a 
subsequent action brought under the provisions of this sec- 
tion, it is required that the trial court find as a fact that 
the second suit is based upon substantially identical allega- 
tions and evidence as the first, and where the trial court 
hears no evidence and finds no facts its judgment dismiss- 
ing the action upon the plea of estoppel by the former 

judgment is prematurely and inadvertently made. Batson 
vy. City Laundry Co., 206 N. C. 371, 174 S. E. 90; Ingle v. 
Cassady, 211 N. C. 287, 189 S. E. 776. 
Burden of Proving Identity of Causes. — In action to re- 

cover lands wherein the plaintiff depends upon a nonsuit 
in a former action to repel the bar of the statute of limi- 
tation, it is necessary for him to bring himself within the 
meaning of the statute and show identity of parties, cause 
of action, and title, or that he is the “heir at law or repre- 
sentative” of the former plaintiff, the second action being 
regarded as a continuance of the writ in the first one; and 
it is insufficient if the plaintiff in the second action was 
a grantee of the plaintiff in the first one before the latter 
commenced his action. Quelch v. Futch, 174 N. C. 395, 93 
S. E. 899. 

Parol Evidence to Prove Nature of Action. — In an ac- 
tion to recover land parol testimony that a prior action 
brought without filing a complaint is identical with the 
present action is inadmissible. Young v. Atlantic Coast 
Line R. Co., 189 N. C. 238, 126 S. E. 600. See also Drink- 
water v. Western Union Tel. Co., 204 N. C. 224, 168 S. E. 
410; Little v. Bost, 208 N. C. 762, 182 S. E. 448. 

The question as to whether an action is a continuation 
of a former one so as to bring it within the provisions of 
this section is one of law to be decided from the original 
complaint, and when no complaint is filed in the prior ac- 
tion, the identity of the causes of action may not be 
shown by parol evidence. Motsinger v. Hauser, 195 N. 
©. 483, 142.S. FE. 589, 
Dismissal or nonsuit as to one defendant for misjcinder 

of parties and causes is a nonSuit within the provisions of 
this section, permitting plaintiff to institute another action 
within one year of nonsuit when the original action is in- 

1—7 

CIVIL PROCEDURE—LIMITATIONS § 1-25 

stituted within the time prescribed. Carolina Transp., etc., 
Co. v. American Alliance Ins. Co., 214 N. C. 596, 200 S. E. 
411. 

Limitation Where Second Action Brought in Equity. — 
The fact that more than one year had elapsed before the 
beginning of the present action, from the termination by 
nonsuit of the defendant’s action to recover for services 
rendered to her mother from the administrator does not 
bar her recovery upon her counterclaim, the same being of 
an equitable nature to ‘which this section has no applica- 
tion, under the facts of the case. Shell v. Lineberger, 183 
N. C. 440, 441, 111 S. E. 769. 
Dismissals — Want of Jurisdiction. — This section ap- 

plies where the first action was dismissed because the 
court in which it was brought had no jurisdiction. Webb 
Vi Hicks, 125) NieGe 2015, 26203455. 395. 
Application where Statute Not One of Limitation. — This 

statute contains no exception of cases under section 28-173, 
or of any other cases where the time prescribed for bringing 
the original action might not be strictly a statute of limita- 
tion. ‘There is no cause why the privilege to commence a 
new action within a year after nonsuit should not apply 

equally to all cases of nonsuit. The statute makes no dis- 
tinction, and there is certainly none in the reason of the 
thing, which is the same as to that class of cases as in 
any others. Meekins v. Norfolk, etc., R. Co., 131 N. C. 1, 
2, 42 S. E. 333; See Williams v. Iron Belt Bldg., etc., Ass’n, 
151 No Cy (2675) 269; 42 Sis 607 

Same — Actions for Death by Wrongful Act. — While 
the requirements of section 28-173, giving a right of action 
for death caused by the wrongful act, etc., is not in strict- 
ness a statute of limitation, but a condition affecting the 
cause of action itself, yet when such suitihas been brought 
within the time specified it comes within the provision 
of this section. Trull v. Seaboard Air Line R. Co., 151 N. 
C. 545, 66 S. E. 586. The maximum time allowed under the 
two sections when construed together is two years. Brooks 
v. Suncrest Lumber Co., 194 N. C. 141, 138 S. E. 532. 
A new action for wrongful death commenced within one 

year from the date of nonsuit falls within the provisions of 
this section notwithstanding the provisions of § 28-173, and 
the fact that the plaintiff has been assessed with additional 
costs upon motion for reassessment made in the second ac- 
tion and has not paid the cost so reassessed is immaterial. 

Swainey v. Great Atlantic, etc., Tea Co., 204 N. C. 713, 

169 S. E. 618. See notes to § 23-173. 
While the requirement that an action for wrongful death 

must be instituted within one year, is a condition annexed 
to the cause of action rather than a statute of limita- 
tions, this section applies to actions for wrongful death. 
Blades v. Southern Ry. Co., 218 N. C. 702, 12 S. E. (2d) 

553. 
Federal Employers’ Liability Act.—This_ section has 

been held not applicable to an action brought in a State 
court under the Federal Employers’ Liability Act. Brooks 
v. Suncrest Lumber Co., 194 N. C. 141, 143, 138 S. E. 532, 
Citines KingavaRolR.. t/OnN mcr COL, 97 5. F. 29 Belch v. 
Re Re wl/6N.a Ge 22) 96) Ste Bis 1640. 

Section Illustrated.—Where an action is begun within the 
prescribed period, but terminated in a non-suit after the 
period has run, this section applies to permit another 
action within one year from the date of non-suit. Hines vy. 
Rowland Iumber Co., 174 N. C. 294, 93 S. E. 833. 
Where it does not appear otherwise than that the first 

suit was commenced in time, and the second was _ insti- 
tuted within a year of the nonsuit, this section operates to 
prevent a bar of the statute. Bank v. Loughran, 122 N. 

©9669}: 671, {30 (See Bi 17; 
Effect of Costs Provisig¢n. — This section does not for- 

bid the commencement of a second action without paying 
the costs of the first, but annexes this as a condition to 

bringing the new action free from the bar of. the statute, 
if pleaded; and a motion to dismiss it before answer filed, 
upon the ground that the costs of the former one had not 
been paid, will be denied. Bradshaw vy. Citizens’ Nat. 
Bank, 172 N. C. 632, 90 S. E. 789. 

But where the appropriate statute has been pleaded and 
its time expired both before the bringing of the new action 
and the payment of the cost in the original one, the sec- 

ond action is barred though commenced within the one- 

year period, when the original case has not been brought 
in forma pauperis. Rankin v. Oates, 183 N. C. 517, 112 53. 
A DEKE : 

Same — When Applicable. — The amendment of 1915 re- 
quiring the payment of costs has no application when the 
second action has been brought within the time permitted 
by the general law. Summers v. Southern R. Co., 173 N. 
C. 398, 92 S. E. 160. 
Same — Excuse. — It may be shown by plaintiff that 
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his failure to pay costs before commencing his second ac- 
tion upon the same contract was caused by the failure or 

the delay of the clerk of the Superior Court to let him 
know the amount thereof though the plaintiff had urgently 
and continuously requested it, and that he would have 
promptly paid them according to the provisions of the stat- 

ute had he been able to ascertain them Hunsucker vy. Cor- 
Ditty pls ON, C2496, 122 5. f. 1878, 
A nonsuit designates the action of the court in ending 

the case or sending the case out of court where plaintiff 
is not entitled to proceed to trial because of defect in par- 
ties, pleadings or jurisdiction, or where the plaintiff is 
unable to prove his case and the cause is dismissed as 
upon a demurrer to the evidence, and in such instances, 
when the original action is instituted within the time pre- 
scribed, complainant is entitled to bring a new action 
within one year. Blades v. Southern Ry. Co., 218 N. C. 
702, 12S. i. sedyieasee 
Judgmert cf Nonsuit on Merits of Case as Bar to Sub- 

sequent Action on Same Cause on Substantially Same 
Evidence.—A plaintiff may bring an action and have it 
heard upon its merits, and, if a judgment ot nonsuit is 
then entered, ke may bring a new suit within one year, 
or he may have the cause reviewed by the Supreme 
Court. If the Supreme Court affirms the judgment of 
the trial court, he may, under this section, bring a new 
action within the period therein specified. But, if upon 
the trial of the new action, upon its merits, in either 
event, it appears to the trial court, and is found by such 
court as a fact, that the second suit is based upon sub- 
stantially identical allegation and substantially identical 
evidence, and that the merits of the second cause 
identically the same, thereupon the trial court should 
hold that the judgment in the first action was a bar or 
res adjudicata, and thus end that particular litigation. 
Hampton v. Rex Spinning Co., 198 N. C. 235, 240, 151 S. 

Cross Action.—Plaintiff administratrix was a party de- 
fendant in an action for negligence. ‘The administratrix set 
up a cross action therein against her codefendants for 
wrongful death prior to the expiration of one year from 
date of intestate’s death. On appeal, the cross action was 
dismissed because it did not arise out of plaintiff’s cause 
of action. The administratrix within one year of the dis- 
missal instituted this action for wrongful death against the 
same defendants upon the same cause. Held: Defendants’ 
demurrer to the complaint stating these facts, on the ground 
that it appeared upon the face of the complaint that the 
action was not instituted within one year from intestate’s 
death, was properly overruled, since her cross complaint in 
the first action should be regarded as the origination of the 
present action. Blades v. Southern Ry. Co., 218 N. C. 
702, 12 Sia. (2d) one. 

Effect of Costs Provisions.—In order to be entitled to in- 
stitute an action within one year after nonsuit in an ac- 
tion instituted prior to the bar of the statute of limitations, 
plaintiffs must show that the costs in the prior action have 
been paid or that it was brought in forma pauperis. Os- 
borne v. Southern Ry. Co., 217 N. C. 263, 7 S. E. (2d) 500. 
Propriety of Directed Verdict for Plaintiff Where Rec- 

ord Contains No Evidence of Payment of Costs of Prior 
Action.—_Where, after judgment as of mnonsuit, another 
action has been brought on the same cause of action 
within one year under the provisions of this section, and 
defendant moves for judgment of nonsuit and excepts 
to the trial court’s refusal of the motion, and on appeal 
the only question presented is whether the plaintiff had 
paid the costs of the prior action as required by tbe stat- 
ute, held, the burden is upon the plaintiff to show com- 
pliance with the statute and where the record on appeal 
contains no evidence that the costs of the prior action 
had been paid, a directed verdict in the plaintiff’s favor 
will be held erroneous, and it cannot be presumed that 
such evidence was properly before the jury from the fact 
that the trial court stated at the close of testimony that 
as he understood the evidence he would have to give a 
directed verdict that the costs had been paid, to which 
counsel did not object until after a verdict in the plain- 
tiff’s favor. Southerland v. Crump, 199 N. C. Wl, 153 
S. E. 845. 

Applied in Jones v. Bagwell, 207 N. C. 378, 388, 177 S. E. 
170. 
Cited in Midkiff’ v. Palmetto Fire Ins. Co., 198 N. C. 

568, 570, 152 S. E. 792; Collins v. Smith, 109 N. C. 468, 470, 
14S. E. 88. 

§ 1-26. New promise must be in writing—No 
acknowledgment or promise is evidence of a new 
or continuing contract, from which the statutes 
of limitations run, unless it is contained in some 
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writing signed by the party to be charged there- 
by; but this section does not alter the effect of 
any payment of principal or interest. (Rev., s. 
371; Codes 02 Cap 8. 5 One 416.) 

I. General Consideration. 
II. Acknowledgment or New Promise. 

III. Part Payment. 
IV. Request Not to Sue. 

I. GENERAL CONSIDERATION. 
Cross Reference.—As to contracts requiring writing, see § 

22-1 et seq. ; 
See 13 N. C. Law Rey. 57 for comment on this section 
Effect upen Prior Law. — This section does not change 

the character or quality of the acknowledgment or new 
promise therefore required to repel the bar of the statute 
of limitations in an action on contract, except that the 
new promise should be “in some writing signed by the 
party to be charged.” Phillips v. Giles, 175 N. C. 409, 95 
S. E. 772; Peoples Bank, etc., Co. v. Tar River Lbr Co 221 N. C. 89, 19 S. FE, (2d) 138, a as 
The substituted statute after a fixed time bars the cause 

of action itself, and does not, as before, obstruct the 
remedy merely. McDonald v. Dickson, 87 N. C. 404, 406. 
Ce Section Is Mandatory. — Fleming vy. Staton, 74 N. 

Retroactive Effect. — This section has no application 
where the cause of action had accrued upon the new as 
well as the old cause. Farson y. Bowden, 74 N. C. 43, 45. 

Section as Rule of Evidence. — This section is merely a 
rule of evidence enacted to prevent fraud and perjury. Royster v. Farrell, 115 N. C. 306, 310, 20 S. E. 475. : 

Applicability to Judgments. — A judgment is 
contract within the meaning of this section. This 
because a cause of action on contract or tort loses its 
identity when merged in a judgment; and thereafter a 
new cause of action arises out of the judgment. McDonald 
v. Dickson, 87 N. C. 404. See the dissenting opinion, 

Action of One of Class Affecting All of Class, — Where 
from the condition stated upon a negotiable note, the en- 
dorsers sign as sureties, a Payment thereon of the maker 
before the same is barred, suspends the running of the 
statute of limitations as to all within this class, and a pay- 
ment of the interest on the note by one of the sureties will 
repel the bar of the statute as to all of the sureties there- 
eC crab v. Farmers Mercantile Co., 190 N. C. 225,, 129 

Il. ACKNOWLEDGMENT OR NEW PROMISE. 
The Engitsh Statute——The original statute of limitation 

(21 Jas. I, ch. 16) had no provision as to new promises and 
acknowledgments. The court made the law on this subject 
and made - apply to bg causes of action that rested on a 
promise. oyster vy. Farrell, 115 N. C. 
475, and citations. ‘ in ee eee 3 
Confined to Contracts.—The terms of this section as ta 

written acknowledgments, etc., are confined to actions on 
contracts and is not applicable to judgments. McDonald y 
Dickson, 87 N. C. 404. See dissenting opinion. ; 
Elements Necessary to Valid Promise.—In Greenleaf yv 

Norfolk, ete;,, R. Co, 91 N.C: 33, the Supreme Court aes 
clared that the promise must be (1) in writing, (2) extend 
to the whole debt, (but see Pope v. Andrews, 90 N.C. 401) 
and must (3) be to pay money and not in something else of value. The promise to pay the debt, too,,must be (4) un- 
conditional. Greenleaf v. Norfolk, ete., Ro Co.,,91 Ni C32: 
Bates & Co. v. Herren & Co, 95 N.C. 388; Taylor a 
Miller, 113 N. C. 340, 18 S E. 504; Wells vy. Hill, 118 N Cc. 900, 904, 24 S. E. 771; Bryant vy. Kellum, 209 N. Co, "192 S. E. 708. ae 
The promise must be (5) indentical and (6) between the 

original parties—by the same man; and, further, when the 
original contract is made with another one, and the prom- 
ise relied on to repel the statute is made with another, who 
is the plaintiff in the action, the cause of action is the new 
idee and it must be declared on; this new promise must 

e in writing. Fleming v. Staton, : : Bledsoe, 8 N.C. 1, 2) 8 De Ae 
It has been held, that the promise must be 

creditor himself (Parker v. Shuford, 76 N. C. se, tas 
son v. Bowden, 76 N. C. 425) or to an attorney or agent 
for the creditor (Kirby v. Mills, 78 N. C. 124; Hussey vy 
Kirkman, 95 N. C. 63, 67), and must be express (Cooper v. 
Jones, 128 N. C. 40, 38 S. E. 28), clear and positive (Hussey 
v. Kirkman, 95 N. C. 63) to repel the statute. 
The new promise must be distinct and specific, and a 

mere acknowledgement of the debt, though implying a 
promise to pay, is not sufficient. Riggs vy. Roberts, 85 N, 

not a 

is true 
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C. 152; Faison v. Bowden, 76 N. C. 425. This section pro- 
vides that the statute is only waived by acknowledgment 
or new promise, which amounts to “a new or continuing 
contract.”” Helm Co., v. Griffin, 112 N. C. 356, 358, 16 S. E. 
1023. 

In Riggs v. Roberts, 85 N. C. 152, the words “‘distinct and 

specific,” “unequivocal,” are really applied to a promise to 
pay which would revive a debt from which the debtor had 
been discharged in bankruptcy. While either one of these 
qualifying words alone would be applicable to the promise 
or acknowledgment to take the case out of the statute of 
limitations, there is no special weight superadded by the use 
of them all at once. Taylor v. Miller, 113 N. C. 340, 343, 18 S. 

E. 504. , 

In other words there must be such facts and circum- 

stances as to show that the debtor recognized a present sub- 

sisting liability and manifested an intention to assume or 

renew the obligation. This means that the acknowledgment 

of a debt, which would be sufficient to repel the statute, 

must manifest an intention to renew the debt as strong and 

convincing as if there had been a direct promise to pay it. 

This principle runs through all the decisions of the Supreme 

Court on this subject. Wells v. Hill, 118 N. C. 900, 903, 

24S. E. 771; Simonton y. Clark, 65 N. C. 525. See dissent- 

ing opinion. ' eas 

A written acknowledgment, or new promise, certain in its 

terms, or which can be made certain, is sufficient to repel 

the operations of the statute of limitations, under this 

section. It follows that a mere vague declaration of an 

intention to pay an undefined amount, and _ without 

reference to anything that can make it certain, would not 

be sufficient, but an admission that ‘‘the parties are yet 

to account, and are willing to account and pay the balance 

then ascertained,” would be. Long v. Oxford, 104 N. C, 

408, 409, 10 S. E. 525. 
In order for a letter signed by the debtor to remove the 

bar of the statute of limitations it must contain an express, 
unconditional promise to pay or a definite, unqualified ac- 
knowledgment of the debt as a subsisting obligation, and a 
letter acknowledging the debt at the time defendant left 
plaintiff’s city but claiming that it had been canceled by 

the creditor’s action in selling the debtor’s goods of a value 

greatly in excess of the debt, is not such an acknowledgment 
of a subsisting obligation as will repe! the statutory bar. 

Smith v. Gordon, 204 N. C. 695, 169 S. E. 634. 
Must Be within Statutory Limit Itself—The three-year 

statute of limitations bars a simple action for debt, and 

where a letter relied on as arresting the running of the 

statute is written more than three years before the com- 

mencement of the action it is ineffective. Smith v. Gordon, 

204 N. C. 695, 169 S. E. 634. 

When Promise Implied. — Where the debtor has, by a 

signed written instrument, unqualifiedly and definitely ac- 

knowledged the debt as his subsisting obligation, the law 

will imply a promise to pay it, and it is sufficient to repel 

the bar of the statute of limitations unless there is some- 

thing in the writing to repel such implication. Phillips v. 

Giles, 175 N. C. 409, 410, 95 S. E. 772. McRae v. Leary, 46 

N. C. 91; Smith v. Leeper, 32 N. C. 86. Cecil v. Henderson, 

121 N. C. 244, 246, 28 S. EB. 481. 

The Writing.—As to expression of opinion in charge on 

sufficiency of writing, see note to sec. 1-180. 

A new promise to pay, if not in writing, can not defeat 

the operation of the statute of limitation. Raby v. Stu- 

man, 127 N. C. 463, 37 S. E. 476. 

In order to revive a debt which is barred by the statute of 

limitation, there must be an express unconditional prom- 

ise to pay the same in writing or a written, definite and un- 

qualified acknowledgment of the debt as a subsisting obliga- 

tion, signed by the debtor, etc., and from which the law wiil 

imply a promise to pay. Phillips v. Giles, 175 N. Cc. 409, 

410, 95 S. E. 772. And it is proper to exclude parol evidence 

that a new promise was made (Christmas v. Haywood, 119 

N. C. 130, 134, 25 S. E. 861.), although prior to the section 

the law was otherwise. Faison v. Bowden, 74 N. C. 43. 

It was said in Flemming v. Flemming, 85 N. C. 127, that 

the oral assertion of a claim to an administrator who re- 

mains silent, even if the silence should be construed on 

admission, is ineffectual because not in writing, see sec. 

; nea so is security given for debts barred by the -statute, 

at least to the extent of the property conveyed. Taylor v. 

Hunt, 118 N. C. 168, 172, 24S. E. 359. But an unacceptcd 

offer to discharge a bond by a conveyance of land (Riggs v. 

Roberts, 85 N. C. 152), or an unaccepted offer to pay a debt 

by a conveyance of land are not such recognition of sub- 

sisting liabilities as in law will imply a promise to pay. 

Wells v. Hill, 118 N. C. 900, 904, 24 S. E. 771; nor is a 

promissory note barred by the statute of limitations revived 
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by an offer to pay in Confederate currency or bank-bills, 
Simonton vy. Clark, 65 N. C. 525. See dissenting opinion. 
The accumulation of adjectives used in their application to 

the words “acknowledgment and promise” in the statute, 
has produced the impression that it requires more than an 
ordinary promise in writing to repel the bar of the statute. 
The old law, before the promise need be in writing, was, 
“the new promise must be definite and show the nature and 
amount of the debt, or must distinctly refer to some writ- 
ing, or to some other means by which the nature and 
amount of it can be ascertained; or there must be an ac- 
knowledgment of a present subsisting debt, equally definite 

and certain, from which a promise to pay such debt may 
be implied,” McBride v. Gray, 44 N. C. 420; Faison v. 

Bowden, 72 N. C. 405; Riggs v. Roberts, 85 N. C. 152, 
Since the statute, the words used are as applicable to this 
case: “The promise must be unconditional.” Greenleaf v. 
Norfolk, etc., R. Co., 91 N. C. 33. It must be ‘‘certain in 
its terms.” Long v. Oxford, 104 N. C. 408, 10 S. E. 525; 
Taylor v. Miller, 113 N. C. 340, 342, 18 S. E. 504. 
Same—lIllustrations—A new note embracing an old in- 

debtedness of the maker is a sufficient writing signed by the 
parties to be charged to bring the old indebtedness within 
the operation of this section. Irvin v. Harris, 182 N. C. 
647, 109 S. E. 867. The words “I propose to settle,” written 
in answer to a letter demanding payment of a note barred 
by the lapse of time, amount to an acknowledgment or new 
promise sufficient to take the case out of the operation of 

the statute of limitations. Taylor v. Miller, 113 N. C. 346, 
18 S. E. 504, but a writing “I am going to pay it as soon 
as I can” is conditioned upon ability to pay and is there- 
fore insufficient. Cooper v. Jones, 128 N. C. 40, 38 S. E. 28. 

A paper-writing signed by a parent certifying that she 
owes her daughter a sum of money, in a stated amount, 
for moneys she has borrowed from her at various times, 
and stating the daughter was to have a certain sum of 
money from her estate, giving her reasons, is sufficiently 

definite to imply a promise to pay the amount of the debt, 
and a new promise, to repel the bar of the statute of limita- 
tions. Phillips v. Giles, 175 N. C. 409, 410, 95 S. E. 772. 
Where a suit had already been commenced to recover an 

amount alleged to be due upon account, and the defendant 
set up the statutory bar as a defence, but wrote a letter to 
the plaintiff's attorney stating that, if he would take five 
hundred dollars in satisfaction, judgment might go against 

him at court, the letter is an admission and assumption of 
the debt to the specified amount ($500), and operates to re- 
move the bar to the recovery of the time. Pope v. An- 
drews, 90 N. C. 401. But see Wells v. Hill, 118 N. C. 900, 
904, 24 S. E. 771 and citations. 
Where a debtor wrote to his creditors declining proffered 

credit because he was unable to pay what he already owed 

them (which was barred by the statute), but expressing his 
confidence in his ability ta pay whatever he might con- 
tract for in the future it was held, that, as the letter con- 

tained no promise to pay the barred debt, the bar of the 
statute was not removed. Helm Co. v. Griffin, 112 N. C. 
356.) lo, S; by. 10232 

Acknowledgment as Rebutting Presumption of Satisfac- 
tion.—Before the adoption of The Code, proof of a promise 
or acknowledgment would rebut the presumption of the 
satisfaction of a mortgage, as is shown by numerous deci- 

sions. Brown v. Becknall, 58 N. C. 423; Ray v. Pearce, 84 
N. C. 485; Hughes v. Edwards, 8 Wheat., 489; Simmons v. 

Ballard, 102 N. C. 105, 9 S. E. 495. And now the bar of our 
present statute of limitations may be overcome by proof of 

a promise or acknowledgment, but the proof must be in 
writing, unless the new promise be one that the law implies 

from a part payment. Hill v. Hilliard & Co., 103 N. C. 34, 
9 S. E. 639; Royster v. Farrell, 115-N. C. 306, 310, 20 S. E. 
475. 

Ill. PART PAYMENT. 

Editor’s Note.—It should be observed that the effect of 
partial payment stopping the statute is not of statutory 

origin. It was not in the English statute of James I. and 
9 Geo. IV. did nothing more than recognize the common 
law right. Thus it originated with the courts and its ap- 
plication depends upon the reasoning in such decisions. This 
is equally true in North Carolina for this section merely 
recognizes the right, leaving the application of the principles 
to the courts as has always been the case. See Battle v. 
Battle, 116 N. C. 161, 163; 21 S. E. 177. 
Thus the effect of this section is to leave the law as it was 

prior to the adoption of the Cre of Civil Procedure as re- 
gards the effect of a partial payment in removing the bar 
of the statute of limitations, See State Nat. Bank y. Harris, 
06: Mag Cevil6) 1S): 459. 

The effect of any payment of principal or interest, being 
expressly excepted from this section, thereby leaving as to 
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such payments the principals obtaining at common law be- 
fore the enactment of the statute. Kilpatrick v. Kilpatrick, 
NES ZAMS ty AGS 10 EPA TS et DES 
Payment Tantamount to Writing.—This section dispenses 

with a writing where partial payment is made, because the 
payment is in effect a written promise. McDonald v. 
Dickson, 87 N. C. 404. See the dissenting opinion. 

Provisions Not Applicable to Judgments.—A partial pay- 
ment voluntarily made on a judgment does not remove the 

statutory bar. McDonald v. Dickson, 87 N. C. 404. See the 
dissenting opinion, 
Elements Essential to Take Case Out of Statute. — The 

general principle on which part payment takes a case out of 
the statute is that the party paying intended by it to ac- 
knowledge and admit the greater debt to be due. If it was 
not in the mind of the debtor to do this, then the statute, 

having begun to run, will not be stopped by reason of such 
payment, (Cashmar-King Supply Co. v. Dowd, 146 N. C. 
191, 197, 59 S. E. 685) for partial payment starts the statute 
running anew only when it is made under such circum- 
stances as will warrant the clear inference that the debtor 
recognizes the debt as existing and his willingness or at 

least his obligation, to pay the balance. Battle v. Battle, 
116 N. C. 161, 163, 21 S. E. 177. See also Lester Piano Co. 
v. Loven, 207 N. C. 96, 176 S. E. 290. 
Thus when a payment is made by defendant only in con- 

templation of an agreed compromise of a debt, such payment 
will not repel the bar of the statute of limitations as to the 
balance thereof. Cashmar-King Supply Co., v. Dowd, 146 
Ne Cr 197. 59S. dite, 650: 
Same—Time from Which Statute Starts Anew.—There is 

no express provision that a partial payment shall prevent 
the operation of the statute except from the time it was 
made. The statute merely leaves its effect to be determined 
by the law as it was before the enactment of the section as 
to a new promise. Battle v. Battle, 116 N. C. 161, 21 S. E. 
177; State Nat. Bank vy. Harris; 96 IN. C. 118, 121, 1 S. E. 
459; Riggs v. Roberts, 85 N. C. 152; Cashmar-King Supply 
Co. v. Dowd, 146 N. ©. 191, 196, 59 S. E. 685; Kilpatrick v. 
Kilpatrick, 187 NaiG, 520512255255. 3/7. 
Same—Credits on Accounts.—When the running of the 

statute of limitations would otherwise bar an action upon 
an account, and there is evidence tending to show a credit 
thereon was agreed to by the creditor and debtor within 
the three-year period, and accordingly given, the effect 
of this credit to repel the bar relates to the time of the 
agreement made and effected; and an instruction that made 
it depend upon the time of the debt incurred for which the 
credit was given, is reversible error to the  plaintiff’s 
prejudice. Kilpatrick v. Kilpatrick, 187 N. C. 520, 122 S. 

Mite YEE 
The fact that the maker of a note has a claim against the 

holder which the holder endorses as a credit on the note 
without the assent of the maker, will not be such a partial 
payment as will rebut the statute of limitations, but an 
agreement to apply one existing liability to another is such 

a partial payment as will stop the operation of the statute, 
although the endorsement is never actually made on the 
note. State Nat. Bank v. Harris, 96 N. C. 118, 1 S. E. 459. 
An account of transaction between two persons, to be 

mutual, when kept by only one of them, must be with the 
knowledge and concurrence of the other, so as to make a 
credit given to such other repel the bar of the statute of 
limitations. Cashmar-King Supply Co. v. Dowd, 146 N. C. 

191,959) Se .. G85. 

Persons Who May Make—Trustee for Creditors.—Where 
an assignment for benefit of creditors confers no power on 
the trustee, as agent of the debtor, to do any act to waive 
the Statute, or to express a willingness or intention to pay 
the debt after it becomes otherwise barred, a partial pay- 
ment made by the trustee on a note of the debtor will not 
arrest the running or remove the bar of the Statute of limi- 

tations. Battle v. Battle, 116 N. C. 161, 21:8. E. 177. 

Same—Principal upon Bond.—Payment made by a princi- 
pal upon a bond, before the cause of action thereon is bar- 
red against the sureties, arrests the operation of the statute 

of limitations. Moore v. Goodwin, 109 N. C. 218, 13 S. E. 
772. 
Payment of interest on a note by the principal, before it 

is barred by lapse of time, arrests the operation of the 
statute of limitations as to all the makers, sureties as well 
as principal, and the statute commences again to run only 
from the day when the last payment was made. Green y. 

Greensboro Female College, 83 N. C. 449. 
Same—Obligor of Same Class.—Where a payment is made 

upon a claim, before it is barred by the lapse of time, 
by one of several obligors of the same class, it becomes the 
legal act of all, and arrests the operation of the statute as 
to them but does not revive the liability of others of a 
different class. Wood v. Barber, 90 N. C. 76. But it was 
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held in Moore v. Goodwin, 109 N. C. 218, 13 S. E. 772 that 
a payment by the principal upon a bond under such circum- 
stances arrests the operator as to the sureties. ‘General 
Consideration,’ ante this note. 
Same—Partner.—In an action against a firm upon a draft 

accepted by the cashier of a banl: who was also a member 
of the firm, and who nade a partial payment upon the same, 
it was held that, to, remove the statutory bar set up by 
the defendant firm, the burden is on the plaintiff to show 
in what capacity the acceptor acted in making such pay- 

ment—whether as cashier or as a member of the firm. 
Wood v. Barber, 90 N. C. 76. 
Burden of Proving Payment. — The burden is upon the 

plaintiff to show that a partial payment was made at such 
a time as to save the debt from the operation of the statute. 
Riggs v. Roberts, 85 N. C. 152, 

IV. REQUEST NOT TO SUE. 

Statement of Rule. — Where delay in bringing suit is 
caused by a request of the defendant, or his attorney and 
his promise to pay the debt and not to avail himself of the 
plea of the statute, he will not be allowed to plead the 
statute, as it would be against equity and good conscience. 
Joyner v. Massey, 97 N. C. 148, 1 S. E. 702. This principle 
is derived from equity as is a new promise or partial pay- 
ment, and does not depend upon statute. However it 1s 

recognized as an exception in the application and instruc- 

tion of this section. See Barcraft & Co. v. Roberts & 
Cor, 91 Nie Gin365,, 369, 

So it has been held that notwithstanding this section, 
when a creditor has delayed action at the request of the 
debtor,,and under his promise, express or implied, to pay 
the debt and not to plead the statute of Limitations, the 
courts, in the exercise of their equitable jurisdiction, will 
not permit the debtor to plead the lapse of time and the 
creditor may bring his action within the statutory time 
after such promise and request for delay although not in 
writing. Cecil v. Henderson, 121 N. C. 244, 245, 28 S. E. 481. 

Principles Controlling Application. — In giving effect to 
request not to sue and promises, not to plead the statute, 
the courts proceed .upon the idea of an equitable estoppel, 

holding that it would be against good conscience and to 
encourage fraud to permit the debtor to repudiate them 
when by his contract he has lulled the creditor into a 
feeling of security and has induced him to delay bringing 
action (Daniel v. Board, 74 N. C. 494; Haymore v. Com- 
missioners, 85 N. C. 268), and it is now “settled that if 
plaintiff was prevented from bringing his action during 
the statutory period by such conduct on the part of the 
defendant as makes it inequitable to him to plead the stat- 
ute, or by reason of any agreement not to do so, he will 
not be permitted to defeat plaintiff’s action by interposing 

the plea.’””’ Tomlinson v. Bennett, 145 N. C. 279, 281, 59 S. 
E. 27; State v. United States Fidelity etc., Co., 176 N. C. 
598, 97 S. E. 490. 

Same—Request without Agreement Insufficient. — A re- 
quest not to sue will not stay the statute of limitation, but 
it must be an agreement not to plead it. Raby v. Stuman, 
127N: C3463, 37S. Be 476. 

It is essential, however, not only that there shall be a 
new promise and a request for delay, but there must be 
a promise not to plead the statute if delay is given. Hill 
vy. Lilliard,, & ‘Co, 103) Na (Co 34,99 S639 Geel mae 
Henderson, 121 N. C. 244, 248, 28 S. E. 481. 
A simple admission by an executor of the correctness of 

a claim against the testator’s estate, and a verbal promise 
to pay the same out of the assets prior to the 1881 amend- 

ment of section 1-22, will not ariest the runnings of the stat- 
ute of limitations, where there is no proof that the creditor 
refrained from suing at the request of the executor, or that 
there was any agreement for indulgence. This case falls 
within the terms of this section. Whitehurst v. Dey, 90 
Nie Go 542! 

Necessity for Writing. — “It is true that Smith, C. J. 
for whose learning we have the highest respect, said in a 
concurring opinion in Joyner v. Massey, 97 N. C. 148, 153, 

1S. E. 702, that this statute applied to promises not to 
plead the statute of limitations, and this is referred ty 
without approval or disapproval by Clark, C. J. in Brown 
v. Atlantic Coast Line R, Co., 147 N, C, 217, 60 S. E. 985, 

146 L. R. A. (N. S.) 645, but the opinion of the majority of 

the Court in Joyner y, Massey was the other way, and it 
is expressly decided in Cecil v, Henderson, 121 N, C, 244, 
28 S. E, 481, that the statute has no application, and that 

request not to sue and promises not to plead the statute 
of limitations need not be in writing.” State v, United 
States Fidelity, etc., Co., 176 N, C, 598, 601, 97 S, E.. 490. 

§ 1-27. Admission by partner or comaker.—No 
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act, admission or acknowledgment by any partner 
after the dissolution of the copartnership, or by 
any of the makers of a promissory note or bond 
aiter the statute of limitations has barred the same, 
is evidence to repel the statute, except against the 
partner or maker of the promissory note or bond 
doing the act or making the admission or ac- 
knowledgment. (Rev., s. 372; Code, s. 171; C. C. 
Ee eo A, Oy 217,) 

Section Changed Law. — In McIntire & Co. vy. Oliver, 9 
N. C., 209, it was held that the acknowledgment of a sub- 
sisting partnership debt by one partner, even after the 
dissolution of the firm, was binding on all the constituent 
members and prevented the operation of the statute of 
limitation. The same doctrine is announced in Willis v. 
Hill, 19 N. C., 231, and Walton v. Robinson, 27 N. C., 341. 
In the latter case, the same reviving effect is ascribed to 
a payment as involving a resumption of the residue of the 
debt. In consequence of these rulings was passed the act 
of 1852, now embodied in this section. Wood v. Barber, 90 
Wen Ge /65479% 

Part payment of a note by the payee who had endorsed 
it will not repel the bar of the statute of limitations as 
against the maker, this section, confining the act, admis- 
sion or acknowledgment as evidence to repel the bar to 
the associated partners, obligors and makers of a _ note. 
LeDuc v. Butler, 112 N. C. 458, 17 S. E. 428. This principle 
is recognized and distinguished in lJsarper v. Edwards, 115 
N. C. 246, 248, 20 S. E. 392; Garrett v. Reeves, 125 N. C. 529, 
540, 34 S. E. 636. From the dissenting opinion see the 
excellent discussion in Green v. Greensboro College, & 
Ne Ge 451. 
A payment made by the maker, after the bar of the stat- 

ute, operates as a renewal as to himself only. Garrett v. 
Reeves, 125 N. C. 529, 34 S. E. 636. Bonds are in the same 
class as notes. Rogers v. Clements, 98 N. C. 180, 183, 3 
S. E. 512. It was held in this latter case that co-obligors 
do not stipulate by implication in the joint obligation that 
each may bind the other by his admissions made after 
the obligation is due. 
Section Defeated by Payment of Small Sum etc. — This 

section may be practically nullified by triennial payments 
of insignificant amounts or alleged promises not to plead 
the statute. See Garrett v. Reeves, 125 N. C. 529, 34 S. 
B. 636; Luton v. Badham, 127 N. C. 9, 37 S. E. 143. Dis- 
senting opinion. 

Partial Payment Prior to Dissolution or Bar. — In an 
action against a firm upon a draft accepted by the cashier 
ot a bank who was also a member of the firm, and who 
made a partial payment upon the same, it was held that, 
to remove the statutory bar set up by the defendant firm, 
the burden is on the plaintiff to show in what capacity the 
acceptor acted in making such payment—whether as cashier 
or as a member of the firm. ‘The section is not applicable 
to these facts until a dissolution. Wood v. Barber, 90 N. 
Ce 76. 775 
A payment by the principal on a note, before the bar of 

the statute, operates as a renewal as to himself, the 
sureties and endorsers, this section not being applicable. 
Garrett v. Reeves, 125 N. C. 529, 34 S. KE. 636; Moore v. 
Goodwin, 109 N. C. 218, 219, 13 S. E. 772; Greene v. Greens- 
boro Female College, 83 N. C. 449; Wood v. Barber, 90 N. 
Ca 058 80: 

As to co-obligors on a note, it was held that a payment 
by one before the debt was barred would extend the time as 
to the other, but a promise to pay would not have that 
effect. The rule as to payment has been applied to all co- 
obligors who come within the same class as original mak- 
ers of the instrument, having a community of interest and 
a common obligation. A payment by a principal or surety, 
before the debt is barred, will continue the obligation as 
to both. But the rule would not apply to obligors in dif- 
ferent classes, as endorsers and makers. Davis v. Alexan- 
der, 207 N. C. 417, 421, 177 S. E. 417. 
New Promise or Payment by Partner.—Under this sec- 

tion, no new promise or a payment by a partner, after the 
dissolution of the partnership, will have any effect to bind 
the other partners. Davis v. Alexander, 207 N. C. 417, 421, 
17 oS a RAly. 

Death of Partner. — Since the death of one of the part- 
ners dissolves the partnership, payment on a debt by the 
survivor will not repel the statute which would otherwise 
run against the estate of the deceased. Irvin vy. Harris, 
182 N. C. 656, 109, S E. 871. 
A Default Judgment on Debt Barred. — A judgment by 

default suffered by one joint obligor does not renew the 
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note as to the others. Lane v. Richardson, 79 N. C. 159. 
See also Rogers v. Clements, 98 N. C. 180, 3 S. E. 512. 

§ 1-28. Undisclosed partner—The statutes of 
limitations apply to a civil action brought against 
an undisclosed partner only from the time the 
partnership became known to the plaintiff. (Rev., 
6.373893) C2 151;iC. §$..418.) 

§ 1-29. Cotenants.—If in actions by tenants in 
common or joint tenants of personal property, to 
recover the same, or damages for its detention 
or injury, any of them are barred of their recov- 
ery by limitation of time, the rights of the others 
are not affected thereby, but they may recover 
according to their right and interest, notwith- 
Standing ‘such panmen(Revw. s.0o74: Code, sv 173; 

C. Cy P. is. 52s T9Steen 1067 Cy S419. ) 

Section Changes Rule—Realty Not Affected. — This sec- 
tion changes the rule in regard to personalty. It does 

not affect the law as to real property. Expressio unius 
exclusio alterius. Cameron vy. Hicks, 141 N. C. 21, 36, 53 
Sel eS 
Elements of Tenancy in Common.—Under the law of North 

Carolina, as in New York, tenancy in common arises when- 
ever an estate in real or personal property is owned con- 

currently by two or more persons under a conveyance or 

under circumstances which do not either expressly or by 
necessary implication call for some other form of cotenancy. 
Powell v. Malone, 22 F. Supp. 300, 302. 

§ 1-30. Applicable to actions by state—The lim- 
itations prescribed by law apply to civil actions 
brought in the name of the state, or for its bene- 
fit, in the same manner as to actions by or for the 
benefit of private parties. (Rev., s. 375; Code, s. 
Tee ee oo. CS. -2208) 

This section abrogated the common law maxim “nullum 
tempus occurrit regi’? protecting public property from the 
negligence of public officers. Furman y. Timberlake, 93 N. 
C. 166, 67: 
The maxim no longer obtains even in the case of collect- 

ing taxes, unless the statute applicable to or controlling 

the subject provides otherwise. Wilmington y. Cronly, 122 
N. C. 388, 30 S. E. 9; Furman vy. Timberlake, 93 N. C. 66; 
Threadgill v. Wadesboro, 170 N. C. 641, 87 S. E. 521. 
When Statute Does Not Apply. — No statute of limita- 

tions runs against the sovereign unless it is expressly so 
provided therein; hence, where an act authorizing the col- 
fection of arrearages of taxes for past years does not pre- 
scribe any limitation, the ten years’ statute of limitations 

does not apply, and the unpaid taxes for any year can be 
recovered. Wilmington v. Cronly, 122 N. C. 388, 30 S. 
Bo: 
The three-year statute of limitations does not apply to 

an action by a municipality to enforce assessment liens 
for public improvements, since the three-year statute does 

not apply to actions brought by the state or its political 

subdivisions in the capacity of its sovereignty. Charlotte v. 
Kavanaugh, 221 N. C. 259, 20 S. E. (2d) 97. 

Insane Presumed to Have Plead Statute. — In view of 
the provisions of this section and section 1-16, an insane 
person is presumed to have pleaa the statute of limitations 
against the state. State Hospital v. Fountain, 129 N. C. 
G07°39.S.. Be -734, 

§ 1-31. Action on open account.—In an action 
brought to recover a balance due upon a mutual, 

open and current account, where there have been 
reciprocal demands between the parties, the cause 
of action accrues from the time of the latest item 
proved in the account on either side. (Rev., s. 

Tes iodets. 160. C..P. st 395 /C,-S, 431,) 
evidence 

less than 

of last 

sixty 
Cross Reference.—As to book accounts as 

settlement between parties in action for 
dollars, see § 8-42. 

Accounts to Which Applicable. — In order that one 

item being in date shall have the effect of bringing the 
whole account within date, it must appear that there were 
mutual accounts between the parties, or an account of mu- 
tual dealings, kept by one with the knowledge and con- 
currence of the other. Hussey v. Burgwyn, 51 N. C. 385. 

The mere existence of disconnected and opposing de- 
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mands, between two parties, one of which demands is of 
recent date, will not take a case out of the statute of limi- 
tations. There must be mutual running accounts, hay- 
ing reference to each other, between the parties, for an 
item within time to have that effect. Green v. Caldcleugh, 
18) Nie. G:, 320: 

There must be an assent of both parties that the items 
of the one account are to be applied to the liquidation of 
the other. The understanding of the plaintiff alone would 
not be sufficient. Ibid. 
The purchase of merchandise on credit, the purchaser 

paying a certain sum in cash on the account each fall, and 
the balance due on the account being carried forward into 
the next year and the next year’s purchases being added 
thereto, is not a mutual, open and current account within 
the purview of this section, but is an account current, and 
as to all items purchased within three years from the last 
cash payment the three year statute of limitations will be- 
gin to run from the date of the last cash payment, and in 
an action to recover the balance due, instituted more than 
three years after the last item charged, but within three 
years from the last cash payment, an instruction that the 

whole account was barred by the statute of limitations is 
error. Richlands Supply Co. v. Banks, 205 N. C. 343, 171 
©) 9H, £3853! 
Same—Mutuality by Implication.—Mutuality of accounts 

may be the result of direct agreement, or it may be in- 
ferred from the dealings of the parties—if established, it 
renders unavailable the defense of the statute of limita- 
tions to both parties. Stancell v. Burgwyn, 124 N. C. 69, 
Oa) (Oe een Ones 
A mutual account may be inferred where each party 

keeps a running account of the debits and credits, or where 

one, with the knowledge of the other keeps it. Mauney & 

Son v. Colt, 86 N. C. 464; Green v. Caldcleugh, 18 N. C. 
320, 322; Hussey v. Burgwyn, 51 N. C. 385; Robertson v. 
Pickerell, 77 N. C. 302; Stokes v. Taylor, 104 N. C. 394, 
399, 10 S. E. 566. 

Same—Extension of Credit.—To constitute a mutual ac- 
count it must be reciprocal as to the credit extended, so 
as to imply a promise to pay the balance due, upon which- 
ever side it may fall; and an extension of credit upon the 
one side alone falls neither within the intent and meaning 
of our decisions nor the statute applicable. Hollingswerth 

vy. Allen;! 176° Ns 7C..16293 "97Ss EB. 625. 

Same—Running Account All on One Side. — Where 
there is a running account, all on one side, the statute of 
limitations begins to run on each item from its date; but 

where there are mutual accounts, the statute begins to 
run only from the last dealing between the parties. Rob- 
ertson v. Pickerell, 77 N. C. 302, 303. 

Same—Draft Not Referring to Account. — The bar of the 
statute of limitations is not repelled by the transmission of 
a draft by the debtor and its receipt by the creditor within 
the three years, the former not making any allusion to 
or recognition of the account, or any debt whatever. Hus- 

sey v. Burgwyn, 51 N. C. 385. 

When Statute Not Applicable.—This section does not 
apply to an ordinary store account, though open and con- 
tinued where the credit is all on one side and the only 
items of discharge consist in payments on account. ‘n 
such case limitations will begin to run from the date of 
each purchase as to the item itself, unless the bar has 
been repelled in some recognized legal manner. Brock v. 
Franck, 194 N. C. 346, 139 S. E. 696. 
An indefinite promise to pay intermittently from time 

to time for such services as may be rendered by one 
party to another is not a mutual, open, and current ac- 
count with reciprocal demands between the parties with- 
in the purview of this section. Phillips v. Penland, 196 N. 

Cx Ae5h 147 Seb 7S: 
Under an agreement with decedent to pay for 

to be irregularly rendered from time to time as needed 
without a definite time fixed for payment, but under a 

general promise to pay for them, in an action against the 
administrator of the deceased promissor for the value of 
such services: Held, a payment made by the deceased in 
1925, intended by him to be made upon the debt, will have 
the effect of reviving the claim against the statute of 
limitations only for the three years next ‘preceding his 
death in 1926, subject to the credit of the payment so 
made. Phillips v. Penland, 196 N. C. 425, 147 S. E. 731. 

Where plaintiff instituted action against administratrix 
of deceased to recover for services rendered deceased, and 
it appeared that plaintiff alone kept the account of charges 
for such services and that he entered thereon from time to 
time credits for rent for decedent’s land, the facts are in- 

sufficient to establish mutual, open, and current accounts, 
and the statute of limitations began to run against plain- 

services 
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tiff’s claims from the date of each item. Tew v. Hinson, 
215 N, C, 456,.2 SB. (2a) a376. 

Effects of Conflicting Evidence as to Item. — When thera 
is conflicting evidence as to whether the item sued on was 
to be related to other items upon which the defendant 
relied it is reversible error for the judge to direct a verdict 
thereon if the jury believe the evidence. McKinnie Bros. 
v. Webster. 188 N. C. 514, 125 S. E. 1. 

Conflicting evidence as to whether last item entered was 
proper in mutual, open and current account was for the jury. 
Hammond v. Williams, 215 N. C. 657, 3 S. E. (2d) 437. 

§ 1-32. Not applicable to bank bills.—The limi- 

tations prescribed by law do not affect actions to 
enforce the payment of bills, notes or other evi- 
dences of debt, issued or put in circulation as 
money by banking corporations incorporated un- 
der the laws of this state. (Rev., s. 377; Code, s. 
1749) CoC, ePiprse Sate M45 C7 OG: Seay 
Cited in Ownbey v. Parkway Properties, 222 N. C. 54, 

21 S$. E. (2d) 900. 

§ 1-83. Actions against bank directors or stock- 
holders. — The limitations prescribed by law do 
not affect actions against directors or stockhold- 
ers of any banking association incorporated un- 
der the laws of this state, to recover a penalty or 
forfeiture imposed, or to enforce a liability created 
by law; but such actions must be brought within 
three years after the discovery by the aggrieved 
party of the facts upon which the penalty or for- 
feiture attached, or the liability was created. 
(Revgus: 3878:9 Code; 45, 176% Coty sPaee de pees 
423.) 
When Statute Begins to Run. — It is a question of grave 

doubt, if the point had been raised, whether the statute as 
to the plaintiff's cause of action began to run upon the 
mere declaration of insolvency of the bank, and did not 
in truth begin to run upon the actual discovery, later on. 
Houston v. Thornton, 122 N. C. 265, SEEMS TRS A DRM 

§ 1-34. Aliens in time of war.—When a person 
is an alien subject, or a citizen of a country at 
war with the United States, the time of the con- 
tinuance of the war is not a part of the period litn- 
ited for the commencement of the action. (Rev. 
S379; Codes 165" Co Ce Pee aa ae, 424.) : 
Editor’s Note.—As to right of alien enemy to sue in the 

courts of this state, see Krachanake vy. Acme Mf 
N. C. 435, 95 S. E. 851. e Mtg. Co., 175 

Art. 4. Limitations, Real Property 
§ 1-35. Title against state—The state will not 

sue any .person for, or in respect of, any real 
property, or the issue or profits thereof, by rea- 
son of the right or title of the state to the same— 

1. When the person in possession thereof, or 
those under whom he claims, has been in the ad- 
verse possession thereof for thirty years, this pos- 
session having been ascertained and identified un- 
der known and visible lines or boundaries; which 
shall give a title in fee to the possessor. 

2. When the person in possession thereof, or 
those under whom he claims, has been in posses- 
sion under color of title for twenty-one years 
this possession having been ascertained and iden- 
tified under known and visible lines or bounda- 
ries. (Rev, 18, 380; Code, cs. 1305s Ga ae 18; R. C, c. 65, s. 2; C. S. 425.) - ae 
Cross References.—As to validity of such Possession against 

claimants under the state, see § 1-37. As to statutes of 
limitation with reference to titles of 
education, see § 146-91, fae ih 
Law Prior to Section. — Before the Code of Civil Proce- 

dure, to prevent the uncertainty of titles, the courts of this 
state had adopted the arbitrary rule, that from the adverse 
possession of land for thirty years a grant from the 
state should be presumed—a rule so arbitrary that a jury 
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was not permitted to find the fact against the presumption; 
nor was it necessary that the party in adverse possession 
should connect himself with those who had preceded him 
in the possession; nor was it necessary that the adverse 
possession should have been held up to known and visible 
boundaries, but only to the extent of the title claimed by the 
persons in possession, which might be shown by any of 
those ways which the law permits in the absence of metes 

and bounds set forth in deeds, or known and visible bound- 

aries, as for instance, by the declarations of old men now 
dead, the deeds of neighboring tracts of land calling for 

the land in question by the name by which it was known, 

upon the principle, id certum est quod certum reddi potest. 
FitzRandolph v. Norman, 4 N. C. 564; Candler v. Juns- 
ford, 20 N. C. 542; Price v. Jackson, 91 N. C. 11, 14. 
Same—Nature of Presumption. — The question of the 

presumption of a grant from adverse possession has never 

been regarded as one to be decided upon natural presump- 

tions as to facts, but upon a statutory or arbitrary rule 

established by the Legislature, or by the’ Courts, to pre- 

vent the uncertainty of titles which would arise if the 

questions in each case were to be determined by a jury, 

on their belief of the fact, derived from a consideration of 

all the circumstances in evidence. Melvin v. Waddell, 75 

N. C. 361. 
Effect of Section upon Prior Law. — But the law is 

now changed, and the thirty years’ adverse possession 

which was formerly held to be a presumption of a grant, is 

now by statute made, under certain circumstances, an ab- 

solute bar against the state. Price v. Jackson, 91 N. c 

11; 14: 
The State is deemed to have surrendered its right where 

it permits an adverse occupation of land under colorable 

title without interruption for twenty-one years, and a title 

vests ‘in the occupant which can only be ‘divested by a 

subsequent adverse possession by another till his right in 

turn ripens in the same way. Walker v. Moses, 113 NeoGc 

527, 18 S. E. 339. 
Section Not Retroactive. — The right of action which ac- 

crued prior to the adoption of C. C. P., is not governed by 

its provisions. Johnson vy. Parker, 79 N. C. 475, 477- 

Extent and Limitation of Application. — This section 

may be confined to cases where, by reason of adverse pos- 

session of land for the time mentioned in the section, the 

State is willing to forego her title thereto, and agrees not 

to sue for the same, nor for any of the issues or profits 

thereof. It was not intended by this section that the State 

should not be barred from recovering except by the lapse 

of thirty years or twenty-one years, on personal actions 

after the state has parted with the title to the lands, for 

those periods relate only to the adverse possession, without 

or with color, which will be sufficient to bar the title, and 

the State agrees that when the adverse possession has con- 

tinued for so long a time—thirty years without color and 

twenty-one years with color—she will not sue the person 

who has thus held the possession, but surrender her title to 

him; nor will she sue for the issues or profits. But this 

does not mean that the time limited for bringing any suit 

for the rents, issues or profits of land should be lengthened 

so that instead of being three years, as already specially 

prescribed by the statute, it should be thirty or twenty-one 

years. ‘Tillery v. Whiteville Tumber Co., 172 N. C. 2%, 

298, 90 S. E. 196. 

Adverse Possession against Municipality. — Under the 

law of this State, as it formerly prevailed, title by adverse 

occupation could be acquired against a municipality. This 

was established and recognized as a rule of property not 

only under our decisions applicable to the question, Moore 

vy. Meroney, 154 N. C. 158, 163, 69 S. E. 838; State v. Long, 

94 N. C. 896; Crump v. Mims, 64 N. Cc. 767; but the prin- 

ciple was embodied in our statute law in 1868, now sections 

1-30 and 1-37. Threadgill v. Wadesboro, 170 WC, 64,87 Ss 

He oaks 
Application to Rents, Profits etc. — It was not intended 

by this section that the state should not be barred from re- 

covering except by the lapse of thirty years or 

twenty-one years, for those periods _relate only _to 

the adverse possession, without or with color, which 

will be sufficient to bar the title; nor will she 

sue for issues or profits. The loss of rents and 

profits is incidental to the loss of land. But this does not 

mean that the time limited for bringing any suit for the 

rents, issues, or profits of lund should be lengthened so that 

instead of being three years, as already specially pre- 

scribed by the statute, § 1-52, it should be thirty or twenty- 

one years. Those periods are not applicable to personal ac- 

tions, but only to actions for the recovery of land or some 

interest therein. Tillery v. Whiteville Lumber Co., 172 N. 

C. 296, 298, 909 S. E. 196. 

CIVIL PROCEDURE—LIMITATIONS § 1-35 

Application to Personal Actions.—The limitations as to 
coior for twenty-one years, and without for thirty years, 
avo not apply to personal actions after the State has parted 
with her title to the lands. Tillery v. Whiteville ‘umber 
Cae I72ENe Cr 296,307S.. BE. + 196. 

Essential Characteristics of Pocsession.—In order to put 
the statute of limitations in motion against the true owner 

of land, it is necessary that there should be an actual, open, 

visible occupation of the land by another, begun and contin- 
ued under a claim of right. The assertion of a mere claim 
of title, as for instance the payment of taxes thereon, 1s 
not sufficient. Malloy v. Bruden, 86 N. C. 251. 
A party may show, as against the State, possession under 

known and visible boundaries for thirty years. Mobley v. 
Griffin, 104 N.C. 113,115; 10S. EB: 142. 

Sufficiency of Possession.—The possession spoken of must 
be constituted by such acts as would expose the party to a 
suit by the State, or by some person claiming under the 
State; for it is the forbearance to sue that raises such a 
presumption of right as induced the Legislature to ratity 
the apparent title. Hedrick v. Gobble, 61 N. C. 348, 349. 
Possession is insufficient to constitute the basis of adverse 

possession against the state or a private individual where 
the plaintiff merely shows that the agent of plaintiff's 
grantor raked and hauled straw one or two years and plain- 

tiff’s father cultivated an acre or two of the land one year. 
Prevatt v. Harrelson, 132 N. C. 251, 43 S. E. 800. 
The evidence was held sufficient to be submitted to the 

jury on the issue of plaintiffs’ actual, open, continuous, no- 
torious, and adverse possession of the lands sufficient to 
ripen title in plaintiffs under the provisions of this section, 
and defendants’ motion to nonsuit was erroneously granted. 
Owens v. Blackwood Lbr. Co., 210 N. C. 504, 187 S. E. 804. 
Evidence held sufficient to support directed verdict for the 

holder of paper title on theory that defendants did not es- 
tablish title by adverse possession as contemplated by this 

and § 1-42. Peterson v. Sucro, 101 F. (2d) 282. 
Same—Lappage.—The rule, that in controversies between 

titles of different dates which lap, actual possession of the 
lappage is required to perfect the color of title of the junior 
claimant, applies to controversies between the State and 
citizens who claim under mesne conveyances which extend 
the boundaries of the original grant. Hedrick vy. Gobble, 61 
N. C. 348. 

Necessity of Continuity. — Thirty years adverse posses- 
sion is necessary only to bar the State, and this need not be 
a continuous occupancy, nor need there be any connection 

between the tenants. FitzRandolph v. Norman, 4 N. C. 584: 
Candler v. Lunsford, 20.N. C. 542; Reed v. Earnhart, 32 N, 
C. 516; Davis v. McArthur, 78 N. C. 357; Cowles vy. Hall, 
90 N. C. 330; Mallett v. Simpson, 94 N. C. 37; Bryan v. 

Spivey, 109 N. C. 57, 13 S. E. 766; Hamilton v. Icard, 114 N. 
C532, 19) Sia B GOs) Walden wv. Ray; 121) N21 GC. '237, 238,28 
S. B. 293; May v. Mfg. Co., 164 N. C. 262, 80 S. E. 380. 
Necessity of Privity of Possession.—A plaintiff, in prov- 

ing the title out of the State by an adverse possession of 
thirty years, may avail himself of any possession by others 
adverse to the State, although he may not be able to con- 
nect himself with them. Melvin v. Waddell, 75 N. C. 361. 
This case was decided under the law prior to this section. 
See page 366 of the opinion and the authorities cited.—Ed. 
Note. 

In case of a reliance upon thirty years adverse possession 
the plaintiff must show a privity between himself and those 
who preceded him in the possession, and also, that the pos- 
session was held up to known and visible boundaries. 
Price v. Jackson, 91 N. C. 11. This decision is in keeping 
with the express terms of the section.—Ed. Note. 
Connection of Occupation with Boundaries.—Where there 

is a physical occupation with claim extending to certain 
marked boundaries, there must be some evidence tending to 

connect such occupation with the boundaries claimed or 
some exclusive control or dominion over the unoccupied 
portions of the land. May v. Manufacturing & Trading 
Go.,, 164. Nz C., 262; 80-S;° B. 380; 

Possession Short of Period as Evidence of Grant.—If there 
has been an adverse possession for any time short of thirty 
years, it is not a circumstance to be submitted to a jury, 
either alone or with others of like tendency, as evidence 
upon which they may find the fact of a grant. But on an 
adverse possession of thirty years a jury is not at liberty 
to find that in fact no grant ever issued. Melvin v. Wad- 
dell, 75 N. C. 361. 
Nature of Possession Is Question for Jury.—Conceding 

the evidence establishes 30 years’ possession, there was still 
left for the jury’s determination the questions as to whether 
such possession was adverse, and as to whether such pos- 
session was held up to known and visible lines and bound- 
aries, as required by this section. McKay y. Bullard, 207 
N.C 628s, 630; 178s S. 895. 
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Effect of Running of Statute against State. — When a 
title is shown out of the State by adverse possession, sec. 
1-38 applies where one thercafter acquires title under a 
sheriff’s deed and holds possession thereunder for seven 
years. Walker v. Moses, 113 N. C. 527, 18 S. E. 339. 

Burden of Showing Good Title—Against State.—Upon the 
principle that the plaintiff in an action for possession must 
show title good against the world, including the State under 

whom all lands are held, it has become a settled rule that 
where no grant is introduced the burden of proof cannot be 
shifted to the defendant in such actions without prima 
facie proof of possession under colorable title for twenty-one 
years under subsection (2). Hamilton v. Icard, 114 N. C. 
502, .0SGs 19 HOE OUT s 

Effect upon Running Where Grant Made.—Where an oc- 
cupant is seated on the interference when the overlapping 
grant is issued, and is claiming colorable title adversely to 

the state under this section, the statute still continues ‘¢o 

run in his favor as to the whole lappage unless the grantee, 
or those claiming under him, enter upon and occupy some 
portion of the lappage or bring an action. Hamilton v. 
Icard, 114 N. C. 532, 542, 19 S. E. 607. 

If, on the contrary, the occupant of the lappage, wishes 
to use his adversary’s grant to show that the title is out 
of the state in order to establish it in himself, by virtue of 

sec. 1-38, he must prove an adverse occupation for seven 
years after the grantee’s right of action accrued on re- 
ceiving his grant. Hamilton yv. Icard, 114 N. C. 532, 542, 19 

SB ue ye 
Effect of Patent to Part Possession. — The constructive 

possession of one claiming under color of title for twenty- 
one years—the period necessary to give title against the 
State—is not interrupted by the mere issuance to another of 
a patent including part of the land claimed by him where 
his actual possession is within the lappage. Hamilton vy. 
Icard,.114 N. .C; 532, 19 S.E; 607. 

Cited in Ware v. Knight, 199 N. C. 251, 154 S. E. 35; 
Virginia-Carolina Tie, etc., Co. v. Dunbar, 106 F. (2d) 383. 

§ 1-36. Title presumed out of state——In all 

actions involving the title to real property titie 
is conclusively deemed to be out of the state un- 
less it is a party to the action, but this section 
does not apply to the trials of protested entries 

laid for the purpose of obtaining grants, nor to 
actions instituted prior to May 1, 1917. (1917, c. 
195°C. S. 226.) 
Section Not Retroactive. — This section, having no ret- 

rospective effect, is applicable only to actions commenced 
since May 1, 1917. Riddle v. Riddle, 176 N. C. 485, 97 S. E. 
3827) Johnson vo piv 01951 Nat Gy 1002, 837, 143 SS. os s57- 
Purpose of Section.—To remove the burdensome and unto- 

ward condition growing out of the difficulty of proving title 
out of the State the Legislature enacted this section. it 
provides that, in actions between individual litigants, title 
shall be conclusively presumed to be out of the State. But 
that is the extent and limit of it. There is no presumption 
in favor of one party or the other, nor is a litigant seeking 
to recover land otherwise relieved of the burden of showing 
title in himself. Moore v. Miller, 179 N. C. 396, 399, 102 S. 
Oni. 

“Where either party exhibits a patent to the land in dis- 
pute, since the State can no longer assert any claim, it is 
familiar learning that either the grantee or the party claim- 
ing adversely to it after its introduction may, as a general 
rule, use it to show that the State is no longer a claimant 
and make good his own claim by proof of possession under 
colorable title for seven years only. Gilchrist v. Middleton, 
10% Nz Cy 66312. S95 sos ramultoney:. card, 114 °N,16)532, 
539, 19 S. EB. 607. 

This rule also applies where the question of title to land 
depends upon the true divisional lines between the parties 
to the action, adjoining owners, and each has introduced 
a grant from the State to their lands respectively, which 
taken together, cover the locus in quo, and either one may 
then establish title to any part thereof by adverse posses- 
sion for twenty years. Stewart v. Stephenson, 172 N. C. 

81, 89 S. E. 1060. 
Within Legislative Power.—This section 

remedy—mode of procedure—and is within 

the General Assembly to pass. Johnson v. 
C9 832,837, 143° S. E9857; 

affects the 
the power of 

Fry, 195 WN. 

May Show Title out of State—Under this section 
neither party is required to show title out of the State 
though either may do so.’ Dill-Cramer-Truitt Corp. v. 
Downs, 195 N. C. 189, 190, 141 S. E. 570, citing Pennell vy. 
Brookshire, 193 N. C. 73, 136 S. E. 257. 

Sources of Title Available. — And where the plaintiff has 
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sufficiently alleged general ownership of the locus in quo, 
he is not confined to the location of the adjoining boundary 
line under his grant, for he may avail himself of any 

source of title that he may be able to establish by his testi- 
mony. Stewart v. Stephenson, 172 N. C. 81, 89 S. E. 1060. 

In an action to recover lands by twenty years adverse 
possession under § 1-49, it is not required that the plaintiff 
should show title out of the State, except in cases of pro- 
tested entries, etc., when the State is not a party to the 
action.” Johnson “v.eErys 195) Ne Ch 8327) 143 S25 EB 8573 
And it is error to instruct the jury that the burden of 

proof is on the plaintiff to show title out of state in addi- 
tion to sufficient adverse possession to ripen the title in 
himself. Dill Corporation v. Downs, 195 N. C. i189, 141 S. 
oso 
Applied in Berry v. Coppersmith, 212 N. C. 50, 193 S. E. 3. 
Quoted in Owens v. Blackwood Lbr. Co., 210 N. C. 504, 

187 S. E. 804. 

Cited in Ware v. Knight, 199 N. C. 251, 254, 154 S. EB. 35. 

§ 1-37. Such possession valid against claimants 
under state.—All such possession as is described 
in § 1-35, under such title as is therein described, 
is hereby ratified and confirmed, and declared to 
be a good and legal bar against the entry or suit 
of any person, under the right or claim of the 
state? CRevtslosis"Codemsi 140-907 CG. bers eno: 
C. S. 427.) 

Sufficiency of Possession as Affecting Application. — 
This section does not apply where the proof of possession is 
insufficient under section 1-35, Prevatt vy. Harrelson, 132 
IN» GC. 250,) 25143 So Tso: 

Application against Municipality. — Prior to the enact- 
ment of § 1-45, title to lands by adverse possession could be 
acquired against a State or a municipal corporation, which 
1s a political agent of the State; and where before the enact- 
ment of this statute sufficient possession of the character re- 
quired had ripened the title to a part of a street of a city 
under our statutes, this section and section 1-30, as con- 
strued by the decisions, the municipality may not reas- 
sert the lost ownership except under the power of eminent 

domain vested in it by the law and for the public benefit. 
Threadgill vy. Wadesboro, 170 N. C. 641, 87 S. E. 521. 

§ 1-38. Seven years possession under color of 
title—When a person or those under whom he 
claims is and has been in possession of any real 
property, under known and visible lines and 
boundaries and under color of title, for seven 

years, no entry shall be made or action sustained 
against such possessor by a person having any 
right or title to the same, except during the seven 
years next after his right or title has descended 
or accrued, who in default of suing within that 
time shall be excluded from any claim thereafter 
made; and such possession, so held, is a perpet- 
ual bar against all persons not under disability. 
(Revy.,:s. 382s, Code. is. 141 3\ Ci Co Pee Spear: 
428.) 

I. General Note on Adverse Possession. 
A. General Consideration. 

B. Character of Possession. 
II. Note to Section 1-38. 

I. GENERAL NOTE ON ADVERSE POSSESSION. 

A. General Consideration. 

Cross References.—As to title presumed out of state, see 
1-36. As to adverse possession of twenty years, see § 
40. : 
For article on Adverse Possession—Color of Title, see 16 

N. C. Law Rev. 149. 

Editor’s Notes. — The scope of this note is limited to a 
treatment of the general principles of titles by adverse pos- 
session of property which are alike applicable and essential 
to all the sections of the code upon the subject. It would 
have been impracticable to cite all of the great mass of cases 
upon this subject in this note and no attempt has been made 

to do so but references have been made to the digest where 
cumulative citations may be found. 
While statutes of limitations are generally held to bar the 

remedy and not affect the right, adverse possession affects 
the right by vesting the actual title in the disseizor. In this 
respect it is an exception to the general rule of limitations. 

§ 
ip 
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Definition.—Adverse possession consists of the actual pos- 
session of property held to the exclusion of others including 
the true owner, and is exercised by making the ordinary use 
of which the property is susceptible in its present state and 
taking the usual profits. Locklear v. Savage, 159 N. C. 236, 
74 S. E. 347. Such acts must be so repeated as to show 
that they are done in the character of owner, in opposition 
to the right or claim of any other person and not merely 
as an occasional trespasser. It must be as decided and no- 
torious as the nature of the property will permit, affording 
unequivocal indication to all persons that the claimant is 
exercising the dominion of owner. Loftin v. Cobb, 46 N. 
C. 406. This is the definition given by Judge Gaston in 
Williams v. Buchanan, 23 N. C. 535, 537, and has gener- 
ally been followed since the case was decided in 1841. 
Adverse possession is actual possession in the character 

of owner, evidenced by making the ordinary uses and tak- 
ing the usual profits of which the property is susceptible in 
its present state, to the exclusion of all others, including the 
true owner. Carswell v. Creswell, 218 N. C. 40, 7 S. E. 
(2d) 58. 

Such adverse possession as will ripen into title must be 
for the prescribed period of time and be clear, definite, posi- 
tive and notorious. It must be continuous, adverse, hostile, 
and exclusive during the whole statutory period, and under 
a claim of title to the land occupied. Bland v. Beasley, 145 
N. C. 168, 58 S. E. 993. 

In other words, the claim must be adverse and accompanied 
by such an invasion of the rights of the opposite party as to 
give him a cause of action. It is the occupation with the in- 

tent to claim against the true owner which renders the 
entry and possession adverse. Snowden y. Bill, 159 N. C. 
4975 75..95 Es: 721% 
There must be known and visible boundaries such as to 

apprise the true owner and the world of the extent of the 
possession claimed. Barfield v. Hill, 163 N. C. 262, 79 S. E. 
677 and cases cited. 
A better and more concise definition than was given in 

Locklear v. Savage, 159 N. C. 236, 237, 74 S. E. 347, would 
be difficult to find. It is therefore quoted as a resume: ‘‘Ad- 
verse possession within the meaning of the law * * * 
consists in actual possession, with an intent to hold solely 
for the possessor to the exclusion of others, and is denoted 
by the exercise of acts of dominion over the land, in making 
the ordinary use and taking the ordinary profits of which 
it is susceptible in its present state, such acts to be so re- 
peated as to show that they are done in the character of 
owner, in opposition to right or claim of any other person, 
and not merely as an occasional trespasser. It must be as de- 
cided and notorious as the nature of the land will permit, 
affording unequivocal indication to all persons that he is 
exercising thereon the dominion of owner.” 
The particular elements will now be presented in some- 

what more detail. 
Color of title is defined in Smith v. Proctor, 139 N. C. 

314, 324, 51 S. E. 889, as “a paper-writing (usually a 
deed) which professes and appears to pass the title, but 
fails to do so.’”? A deed to which the privy examination 
of the married woman is not taken is color of title. Nor- 
wood v. Totten, 166 N. C. 648, 82 S. E. 951, see Bar- 
bee v. Bumpass, 191 N. C. 521, 132 S. E. 275; Booth v. 
Hariston, 193 N. C. 278, 136 S. E. 879. In Garner v. Hor- 
ner, 191 N. C. 540, 132° S. E.. 290, it is held: Failure 
to comply with § 52-12, renders a deed void, although it is 
good as color of title. Best v. Utley, 189 N. C. 356, 361, 
127 S. E. 337; Whitten v. Peace, 188 N. C. 298, 124 S. E. 
B7ike Baris “vy; Bunis,2 1952 N.C: 320) 3237) 142-'S) E28: 

Whether a deed is champertous which conveys to the 
grantor’s son certain described lands, reserving to the 
grantor and his wife a life estate, given in consideration 
of the grantee’s successfully maintaining a suit to clear 
the title to the lands conveyed, it is sufficient color of 
title after registration and after the falling in of the re- 
served life estate, to ripen the title in the grantee under 
this section. Ennis v. Ennis, 195 N. C. 320, 142 S. E. 8. 
An unregistered deed ordinarily is not color of title, 

except as between the original parties. Johnson v. Fry. 
195 N. C. 832, 838, 143 S. E. 857. 

And where the probate of a deed to lands is fatally de- 
fective it is not color of title against the grantor in a 
later registered deed, under sufficient probate, from a 
common grantee. McClure v. Crow, 196 N. C. 657, 146 S. 
i? is. 
Property Subject to Prescription. — The title to property 

of the state (see sec. 1-35), and this included the property 
of the political subdivision prior to the enactment in 1891 
of what is now sec. 1-45 which changed the rule, may be 
acquired by adverse possession. But section 1-44 provides 
that property belonging to public service companies is not 
generally subject to title by prescription, It is the gen- 
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eral rule that the property of private persons is always 
subject to title by adverse possession. See secs. 1-38, 1-42. 
Persons against Whem Prescription May Be Claimed.— 

This subject was dealt with incidentally under the preced- 
ing catchline. Continuing that discussion, adverse possession 
and prescription may be had against a trustee and this 
though the cestui que trust is under a disability and out of 
the state. Blake v. Allman, 58 N. C. 407. And where the title 
is lost by the trustee, the cestui que trust is also concluded. 
Cameron v. Hicks, 141 N. C. 21, 53 S. E. 728; King vy. Rhew, 
108 N. C. 696, 13 S. E. 174. 

Joint tenants and tenants in common may lose their prop- 
erty by adverse possession and what is sufficient against 
one is sufficient against all. Cameron v. Hicks, supra. But 
in order for one tenant to gain title by adverse possession 
against his joint tenants he must commit some act of suffi- 
cient notoriety as to clearly indicate to the cotenants that 

he is holding adversely to them and to their exclusion. 
This is true because the possession of one tenant is presumed 
to be the possession of all. 
There may be an entry or possession of one tenant in 

common which may amount to an actual ouster, so as to en- 
able his cotenant to bring ejectment against him, but it 
must be by some clear, positive, and unequivocal act 
equivalent to an open denial of his right and to putting him 
out of the seizin. Such an actual ouster, followed by pos- 
session for the requisite time, will bar the cotenant’s entry. 
Dobbins v. Dobbins, 141 N. C. 210, 53 S. E. 870. 

So where a mortgage is made to a tenant in common by 
the other tenants therein, it is an ouster that puts them 
to their action and commences the running of the statute of 
limitations, either under seven years color or under twenty 
years otherwise. Section 1-40. Crews v. Crews, 192 N. C. 
679, 135 $. E. 784. 
And where the plaintiffs seek to be let into the possession 

of lands as tenants in common, and it appears without con- 

flicting evidence that the defendants have been in peaceful 
possession under a mortgage from ancestor for more than 

thirty years after ouster, no issue of fact is raised for the 
determination of the jury the title being complete in the 

adverse possessors. Crews v. Crews, 192 N. C. 679, 135 S. E. 
784. 
The statute will not ordinarily begin running against a 

remainderman until the falling in of the life estate. Roe v. 
Journigan, 181 N. C. 180, 106 S. E. 690. See post this note, 
catchline ‘Title to Remainder During Life Estate.’’ 
Applied in United States v. Rose, 20 F. Supp. 350. 

B. Character of Possession. 

Must Be Actual. — There can be no adverse possession 
without an actual possession of the locus in quo, Cutler v. 

Blockman, 4 N. C. 368, and no constructive possession will 
ripen into a good title. Williams v. Wallace, 78 N. C. 354. 
Thus the payment of taxes and the employment of agents 

in respect to land are insufficient acts to constitute posses- 
sion. Ruffin v. Overly, 88 N. C. 369. As was said by the 

court in considering sec. 1-38, and this applies with equal 
force to all the statutes, “the adverse claimant should either 
possess it in person, or by his slaves, servants or tenants; 

for feeding af cattle or hogs, or building hog pens, or 
cutting wood from off the land, may be done so secretly as 
that the neighborhood may not take notice of it; and if 
they should, such facts do not prove an adverse claim, as all 
of these are but acts of trespass: Whereas, when a settle- 
ment is made upon land, houses erected, lands cleared 
and cultivated, and the party openly continues in possession, 
such acts admit of no other construction than this, that the 
possessor means to claim the land as his own.” Grant v. 
Winborne, 3 N. C. 56; Andrews v. Mulford, 2 N. C. 311. It 
has been held that cutting timber and making shingles in 
a swamp unfit for cultivation continuously for seven years 

(see sec. 1-38) is a good possession. 
Same—Test for Determining Sufficiency. — As _ stated 

above in this note, using the land continuously and openly 
a sufficient length of time for the only purpose for which 
it is fit, is all that is required. Thus maintaining fish 
traps, erecting and repairing dams and using the property 
every year during the fishing season for a sufficient num- 
ber of years is sufficient possession of a non-navigable 
stream. J,ocklear v. Savage, 159 N. C. 236, 74 S. E. 347, 
and citations. However cutting trees and feeding hogs 
upon land susceptible of other uses, is insufficient. Loftin 
v. Cobb, 46 N. C. 406; Vanderbilt v. Johnson, 141 N. C. 379, 
54 S. E. 298, sets forth sufficient evidence of adverse pos- 

session. 
Applying the ‘use of which the land is capable” test 

the court has decided that the following acts were sufii- 
cient: Overflowing land under certain circumstances, see 
TaRoque v. Kennedy, 156 N. C. 360, 72 S. E. 454; erecting 
dams and fish traps, Gudger v. Kensley, 82 N. C. 482, 483; 
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operating lime kiln, Moore v. Thompson, 69 N. C. 120; 
making turpentine, Gudger v. Kensley, 82 N. C. 482, 483; 
cultivation, Burton v. Carruth, 18 N. C. 2, 3 and citations. 
Wallace v. Maxwell, 32 N. C. 110, Smith v. Bryan, 44 N. 
C, 180, 183; pasturage, Andrews y. Mulford, 2 N. C. 311; 
and cutting timber, Wall v. Wall, 142 N. C. 387, 55 S. E. 
283; Staton v. Mullis, 92 N. C. 624. 

The following acts were held insufficient because of lack 
of continuity or insufficient duration. Cultivation, Hamil- 
ton v. Icard, 114 N. C. 532, 19 S. E. 607; Hamilton yv. Icard, 
117 N.C. 477, 23 S. HE. 3543) Prevatt -v., Harrelson, 132) (N; 
C. 250, 43 S. E:.800; State vy. Suttle, 115 N.C. 784,, 20 S. 
E. 725; gold hunting, Ward v. Herrin, 49 N. C. 23, 25, and 

citations; cutting timber, Barlett v. Simmons, 49 N. C. 

295, 296; Shatter, vaiGaynors lls Ns C,. 15, 23 )S.) Wie 154. 
Campbell v. Miller, 165 N. C. 51, 80 S. E. 974; Blue 
Ridge Land Co. v. Floyd, 167 N. C. 686, 8 S. E. 687. 
Same—Payment of Taxes. — Paying taxes is not enough 

to constitute an adverse possession. The payment of taxes 
is an assertion of a mere claim of title and therefore is 
insufficient because it is not an actual, open, visible occu- 
pation begun and continued under a claim of right. Mal- 

loy v. Bruden, 86 N. C. 251. However it does constitute 
a relevant fact in establishing a claim of title and may be 
considered along with evidence of possession in proving 
adverse possession. Austin v. King, 97 N. C. 339, 2 S. E. 
678; Christman v. Hillard,.167 N. C. 4, 7, 82 S. EK. 949. 

Same—Title to Remaindermen During Life Estate. — Title 
by adverse possession cannot be had against the remainder- 

men before the life estate has ended, because no actual pos- 
session of the remainder may be had, but title to the life 

estate may be gained at such time. Brown v. Brown, 168 
N. C. 4, 84 S. E. 25. The statutes cannot begin to run 
against’ remaindermen until the expiration of the particular 
estate. Honeycutt v. Brooks, 116 N. C. 788, 21 S. E. 558; 
Roe v. Journigan, 181 N. C. 180, 106 S. KE. 690. 

Same — Adjoining Boundaries. — I: two persons own 
adjoining lands, and one runs a fence so near the line as 
to induce the jury to believe that any slight encroachments 
were inadvertently made, and that it was the design to 
run on the line, the possession constituted by the inclosure 
might be regarded as permissive, and could not be treated 
as adverse, even for the land within the fence, except as 
it furnished evidence of the line in a case of disputed 
boundary. The line being admitted, it would not make a 
title, where a naked adverse possession will have that 
effect, because there was no intention to go beyond his 

deed, but an intention to keep within it, which by a mere 
mistake he had happened not to do. Currie v. Gilchrist, 
147 N. C. 548, 61 S. E. 581; Blue Ridge Land Co. v. Floyd, 
M7 eING 543, 546, 547, 188 Sa B sos. 

Necessity of Being Visible and Notorious. — It was sug- 
gested under the definition that the possession must be 
as notorious as the nature of the property will permit. 
The illustrations given under the preceding catch line and 
the rule therein developed are but illustrations of this rule. 
The possession must always be as actual, as well as notorious, 
as the nature of the property will permit, but, although the 
possession must always be so notorious as to be visible, it 
is not necessary that the true owner have actual knowi- 
edge. It is sufficient if the possession would be notice of 
the adverse character to the ordinary person, if he should 
make the observation that the ordinary owner would make 
of his own property. ‘The owner is bound to ascertain the 
nature of the claim after notice has been given him. Ken- 
nedy v. Maness, 138 N. C. 35, 50 S. E. 450. 
The possession spoken of must be constituted by such 

acts as would expose the party to a suit by the State, or 
by some person claiming under the State; for it is the 
forbearance to sue that raises such a presumption of right 
as induced the Legislature to ratify the apparent title. 
Hedrick v. Gobble, 61 N. C. 348, 349. 

Posting land and keeping away trespassers is insufficient 
because it is not a visible and notorious possession. Berry 
v. Richmond Cedar Works, 184 N. C. 187, 113 S. E. 772. 

Continuity and Duration. — The duration of the posses- 
sion to ripen into title is always fixed by the statutes. The 
ordinary periods are fixed; as against the state by 
sec. 1-35, private individuals under color, sec. 1-38, and 
without color, sec. 1-40. Certain limitations and exceptions 
are imposed upon these sections by secs. 1-44 and 1-45, 

Proof that land was cultivated under one claiming title 
and that timber was cut thereon as needed, unaccompanied 
by any evidence of the length of time of the occupancy by 
cultivation, did not establish title by adverse possession 
without color of title under section 1-40, Betts v. Gahagan, 
212 Fed. 120. 
The continuity is largely a matter of interpretation and 

construction of these sections for none of them _ ex- 
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pressly indicate the extent to which the possession must 
be continuous. 

In proving continuous adverse possession nothing must 
be left to mere conjecture. The testimony must tend to 
prove the continuity of possession for the statutory period, 
either in plain terms or by “necessary implication.’? Ruftin 
Van Overby su105s NaC omss ie Ge Ost) inte possession 
need not be unceasing, but the evidence should be such as 
to warrant the inference that the actual use and occupa- 
tion have extended over the required period, and that 
during it the claimant has, from time to time, continu- 
ously subjected the disputed land to the only use of which 
it was susceptible. Locklear y. Savage, 159 N. C. 236, 239, 
(Ay Su Hy 3473 Cross vii) Ay Lecomte NaC: 119, 90 S. EB. 
14. Occasional trespasses are not sufficient, for the posses- 
sion must be of such character as to continually expose the 
party to suit by the true owner. Alexander v. Richmond 
Cedar, Works, 177. Nz Cs 137; (98 Sseeaesiom Thee illasrese 
tions and the rule stated under the catchline “Actual 
Possession.” in this note expound the true rule of con- 
tinuity. It must be just as continuous as the nature of 
the property will permit provided it is sufficient to meet 
the requirement as to notoriousness. 

So, where the plaintiff showed a sufficient and connected 
title to the land in controversy in himself, as contemplated 
by section 1-42, it is necessary for the defendant, claiming 
by adverse possession under a deed to his ancestor, as 
color, to show a continuity of such possession for seven 
years. Blue Ridge Land Co. v. Floyd, 167 N. C. 686, 83 
S$. E. 687. 

It has been held that the possession by a tenant of de- 
fendant’s ancestor for one year, under his deed, and the 
occasional entry upon:the land by his heirs at law after 
his death, for the purpose of cutting a few logs, is in- 
sufficient evidence of adverse possession in character and 
continuity to be submitted to the jury. Blue Ridge Land 
Co. v. Floyd, 167 N. C. 686, 83 S. E. 687. 
An intervening period of five months, Holdfast y. Shep- 

hard, 28 N. C. 361, and one year, Ward y. Herrin, 49 N. 
C. 23, 24; Malloy v. Bruden, 86 N. C. 251, 259, have been 
held to be sufficient intervals to defeat title by adverse 
possession. 
A gap occurring during the period of a suspension of the 

statute is sufficient to destroy the continuity. Malloy vy. 
Bruden, 85 N. C. 251. 

Same — Reasons for Rule as to Continuity. — The 
reason for the rule of continuity is that at all times there 
is a presumption in favor of the true owner, and he is 
deemed by law to have possession coextensive with his 
title except during the periods he is actually ousted by 
the personal occupation of another, so that whenever the 
occupation of another actually ceases, the title again 
draws to it the possession, and the seizin of the owner 
is restored. A subsequent entry even by the same wrong- 
doer and under the same claim of title constitutes a new 
disseizin from the date of which the statute takes a 
fresh start. Malloy v. Bruden, 86 N. C. 251, 259. But it 
is not to be understood that the possession is interfered 
with by the casual entry of a trespasser sufficiently to de- 
feat title. Hayes v. Lumber Co., 180 N. C. 252, 104 S. E. 
527. 
From the above authorities it would seem that the true 

rule is that whenever an occupation ceases for a _ period 
ever so brief the statute stops running but if the nature 
of the only use to which the land can be subjected is such 
or the actual and continuous occupation is such that from 
the very nature of things there are periods of time when 
the adverse possessor is not actually upon the land but 
is in fact occupying it under his claim the possession 1s 
not sufficiently interrupted to defeat title when so held for 
a sufficient period of time. Ed. Note. 
The discussion under this catchline is limited to actions 

against private individuals. ‘The rule regarding the con- 
tinuity of the possession as against the state is converse 
to that respecting continuity as against private individ- 
uals. See note to sec, 1-35. 
Tacking Possessions — Privity. — It is not necessary 

that the adverse claimant hold the possession for the 
statutory period provided he can establish a privity in 
claim, possession, etc., with the prior possessors, which 
when taken together will constitute the period of time 
necessary to give title. Campbell v. Everhart, 139 N. C. 
503, 52 S. E. 201. This privity is necessary where the 
claimant has not had possession for the statutory period 
for he cannot derive any benefit from the possession of a 
third party, or of others claiming under the third party, 
where he fails to connect himself with such third party’s 
title. Johnston v. Case, 131 N. C. 491, 42 S. E. 957. 
This rule of privity applies alike to cases of adverse pos- 

session against the state and private individuals, whether 
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with or without color of title, May v. Mfg., etc., Co., 164 N. 
C. 262, 80 S. E. 380; Johnston v. Case, 131 N. C. 491, 42 S. FE. 

957; although prior to sec. 1-35 the rule was otherwise as 
against the state. Phipps v. Pierce, 94 N. C. 514, 518; Price 
vy) Jackson, Sl N. ©. 4,713. 

It has been held that to constitute privity, the later 
occupant must enter under a prior one and obtain his pos- 
session either by purchase or descent from him. Privity 
means privity of possession and not privity in blood for 
a “‘privity in blood’? is one who derives his title by descent 
and applies to a real title which can descend and not to 
a mere colorable title. By this is meant, of course, that 
the possession descends and the heirs must take immedi- 
ate possession to prevent a gap. Upon such entry the 

possession of the ancestor may be tacked to that of the 
heirs as if he possessed the land under color of title, the 
heirs, by descent so possess it. Barrett v. Brewer, 153 

N. C. 547, 69 S. E. 614; Alexander v. Gibbon, 118 N. C. 
796, 24 Si) E> 748 Truston® v.’ Blount,’ 4. N.C. 455.. “Ina 
like manner the widow may tack her possession to that 
of her husband where she immediately possesses the prop- 
erty as a part of her homestead, (Atwell v. Shook, 133 N. 
C. 387, 45 S. E. 777) or dower. Jacobs v. Williams, 173 N. 
Cr 276,091 +S. Te 951: 
The possession of a widow under a homestead inures 

to the benefit of the heirs, and for the purpose of per- 
fecting title in them by adverse possession may be tacked 
to that of the husband. Atwell v. Shook, 133 N. C. 387, 
AS. Swe Meads 

For the reason explained above possession by the legal 
representative is a continuation of the possession of the 
deceased. Trustees v. Blount, 4 N. C. 455. 

The possession of a tenant is the possession of the land- 
lord and is to be added to that of the landlord in person. 
Alexander v. Gibbons, 118 N. C. 796, 24 S. E. 748. 
The same rule applies where a vendee holds possession 

under articles of purchase and his possession enures to 
ripen the defective title of the vendor. Rhodes v. Brown, 
13 N. C. 195. This rule was applied as against co-tenants 
of a husband, notwithstanding that the husband, who held 
entire possession and while so holding deeded the property 
to his wife, was later decreed a tenant in common, the 
wife not being a party to the proceedings. Gill yv. Porter, 
176uNw Gaol n97sSa0 He 381. 

It should be observed in this connection that the pos- 
session of a grantor who had no color of title cannot be 
tacked to that of his grantee in order to make up the seven 
years possession under color of title as required by sec. 

1-38. Morrison v. Craven, 120 N. C. 327, 26 S. E. 940. 
In cases where the claimant is holding possession under 

color of title he cannot tack his possession of the land not 
covered by his color to the possession of his grantor. This 
is an application of the rule that possession cannot be 
tacked to make out title by prescription when the deed 
under which the last occupant claims title does not in- 
clude the land in dispute. See Jennings v. White, 139 N. 
C. 22, 51 S. E. 799; Blackstock v. Cole, 51 N. C. 560. 

Same—Hostile Character. — It may be stated as a 
general proposition that the possession must be hostile to 
the true owner. This question becomes especially impor- 

tant where a person standing in a fiduciary relation has 
possession of the property in such capacity or where a 
tenant, a licensee, vendor or some other such person gains 
title in subordination to the true owner. See Rogers v. 
Mabe, 15 N. C. 180; Foscue v. Foscue, 37 N. C. 321; John- 
son v. Farlow, 35 N. C. 84. Such person cannot hold pos- 
session adversely until he commits some act sufficient to 
apprise the true owner of the fact that he is holding ad- 
versely to his interest under a claim of ownership. 

Whenever the possessor holds in subordination to the 
true owner whether in such capacity as named above or 
by having recognized a superior title in another, his pos- 
session will not ripen into title. Gwyn v. Stokes, 9 N. C. 

235. 
Thus there is no presumption that the possession of one 

under and in subordination to the legal title is adverse, 
and when the title is thus claimed by adverse possession, 
or for seven years under color, the burden is upon him who 
relies thereon to show such possession to have been con- 

tinuous, uninterrupted, and manifested by distinct and un- 

equivocal acts of ownership. Bland v. Beasley, 145 N. Cc. 

168, 58 S; E. 993. 

An adverse possession by one tenant in common is in- 
dicated by a hostile attitude apparent to the Court or 
jury, from which it may be seen by some act done that the 
intent to hold alone is manifested to the cotenants, as 
if they attempt to assert their claim, as to enter, or to 
demand an account of rents, etc., which is resisted by the 

occupant, his possession becomes adverse, and the stat- 
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ute begins to run. Tharpe v. Holcomb, 126 N. C. 365, 35 
S. E. 608. 
Burden of Proof — Presumptions. — When the title is 

claimed by adverse possession, the burden is on him wha 

relies upon such claim to show continuous possession. There 
is no presumption that the possession of real estate is ad- 
verse. Monk v. Wilmington, 137 N. C. 322, 49 S. E. 345; 
Bland yv. Beasley, 145 N. C. 168, 170, 58 S. E. 993. See sec. 
1-42, 

Il. NOTE TO SECTIOIF! 1-38. 

Generally.—When title to land is out of the state, seven 
years’ adverse possession under color of title is sufficient 
to ripen title in ordinary cases. Virginia-Carolina Tie, 
étce., Co. v. Dunbar, 106 F. (2d) 383: 

Title is deemed to be out of the stats where the state is 
not a party to the action. Duke Power Co. v. Toms, 118 
F. (2d) 443, 445. 
Relation to Section 1-56.—This section and sec. 1-40 ap- 

ply to actions for the recovery of real estate to the exclu- 
oe of sec. 1-56. Williams v. Scott, 122 N. C. 545, 29 S. BE. 
877. 

Effect of Disability—Seven years’ adverse possession un- 
der color, is no bar to an action of ejectment, where the per- 
son entitled to commence the same is an infant at the time 
the title to the land descended to him, and sues within three 

years next after full age. Clayton v. Rose, 87 N. C. 106, 107, 
But a married woman who acquired no title by another 

junior grant issued to her cannot use her disability to defeat 
the right of the plaintiffs. Berry v. Lumber Co., 141 N. C. 
386, 94 S., EX. 278. 

Connection with Grant as Requisite to Pleading Section.— 

The plaintiff may show title out of the State by offering a 
grant to a stranger, without connecting himself with it, and 
then offer proof of open, notorious, continuous adverse pos- 
session, under color of title in himself and those under 
whom he claims, for seven years before the action was 
brought. Blair v. Miller, 13 N. C. 407; Christenbury v. 
King, 85 N. C. 229; Isler v. Dewey, 84 N. C. 345; Mobley 
v. Griffin, 104 N. C. 112, 115, 10 S. E. 142. 

Boundaries.—In an action to quiet title the fact that, as 
a result of the impounding of water some of the bounda- 
ries have been submerged and could not be located did not 
destroy the value of the testimony as to their location at 
the time of the adverse possession relied on, and it was 
clearly competent for a witness to testify that he knew the 
Jand described in the deed and to the acts of possession 
occurring on that land. Duke Power Co. v. Toms, 118 F. 
(2d) 443, 445. 

Sufficiency of Paper to Constitute Color.—There can be no 
color of title without some paper writing attempting to 
convey title, but which does not do it either because of 
want of title in the person making it or because of the de- 
fective mode of conveyance used; and, semble, that under 
the act of 1891 it must not be so plainly and obviously de- 
fective that a man of ordinary capacity could be misled by 
it. This is true notwithstanding the holding in Neal v. 
Nelson, 177 N. C. 394, 23 S. E. 428; Williams v. Scott, 122 
Ne 5405 ce9 oe ecole ; 
An instrument is none the less color of title because of 

defects discoverable from the record, the purport of this 

section being to afford protection to apparent titles, void 
in law, and supply a defense where none existed without 

its aid. Perry v. Bassenger, 219 N. C. 838, 15 S. E. (2d) 
365. 
Same—Bond for Title as Color.—Where a bond for title is 

unconditional and calls for no future payment, the presump- 
tion, in the absence of any evidence to the contrary, is that 
the price was paid before or at the time of the signing, so 
that it is “‘color of title’ to support adverse possession 
within this section. Betts v. Gahagan, 212 Fed. 120. 

“After payment of the purchase money, a bond for title 
is ‘color of title’ to support adverse possession even against 
the vendor. Avent v. Arrington, 105 N. C. 377, 10 S. KE. 
991.”’ Betts v. Gahagan, 212 Fed. 120, 123. 

Same—Deed for Partition as Color.—A deed by the heirs 
of a deceased owner of land for partition thereof is not color 

of title within this section. Betts v. Gahagan, 212 Fed. 129. 

A deed by a grantee in a deed of partition by heirs of the 

deceased owner to a third person of the land conveyed to the 

grantee in the partition is color of title within this section, 

where the third person had no interest in the land outside 

of the deed. Betts v. Gahagan, 212 Fed. 120. 
Where the possession of a widow, when tacked to the 

possession of her husband, is sufficient to confer title to the 

land on the heirs of the husband by adverse possession, un- 

der section 1-40, whether a certain deed of a commissioner 

in a partition proceeding constituted color of title so as to 

complete the title of the heirs by adverse possession under 
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this section is immaterial. Atwell v. Shook, 133 N. C. 387, 
45-9: Bei. 
Where land devised to testator’s children with remainder 

to testator’s grandchildren was sold under order of court 

by a commissioner to one of the life tenants, and defend- 

ants were the purchasers by mesne conveyances from the 
life tenant, the deed executed by the commissioner, being 

similar to a deed from a stranger, constituted color of ti- 
tle. Perry v. Bassenger, 219 N. C. 838, 15 S. E. (2d) 365. 
Same—Unregistered Deed.—An unregistered deed is not 

color of title as against judgment creditors of the grantor. 
Eaton v. Doub, 190 N. C. 14, 128 S. E. 494. 
While an unregistered deed is not color of title as against 

subsequent grantees under registered deeds and creditors of 
the grantor, where the grantee in the unregistered deed 
conveys by registered deed, and mesne conveyances from him 
are duly registered, such registered deeds are color of title, 

under this section, and where the land is held by actual pos- 
session successively by the grantees in such chain of title 
continuously for over seven years prior to the filing of a 
judgment against the grantor in the unregistered deed, the 
grantor in the unregistered deed is divested of title by 
adverse possession prior to the filing of the judgment, and 
the judgment does not constitute a lien against the land. 
Glass v. Lynchburg Shoe Co., 212 N. C. 70, 192 S. E. 899. 
Same—Voidable Deed.—A voidable deed is sufficient color 

although it is a distinct and separate source of title from 
the one under which entry was first made. Butler v. Beil, 
TSTON: 1.2855 LOGO. By 2L7s 

Same—Void Deed.—A void deed constitutes color of title. 
Bond v. Beverly, 152 N. C. 56, 67 S. E. 55. 

A wife’s deed to her husband is color of title even if it be 
void, and his sufficient adverse possession for seven years, 
under this section, will ripen the fee-simple title in him. 
Potts v. Payne, 200 N. C. 246, 156 S. E. 499. 
Same—Deed by Mortgagor in Possession.—A deed by the 

mortgagor in possession to a third party, with notice of the 
mortgage, conveys only the equity of redemption, and does 
not pass such a colorable title as may ripen by possession 
into an absolute legal estate. Parker v. Banks, 79 N. C. 

480. 
Same—Sheriff’s Deed after Judgment against Nonresi- 

dent.—A sheriff’s deed at an execution sale under a judg- 
ment obtained against the nonresident owner by his wife 
to recover for maintenance and necessaries furnished by 
her to their minor children, in which action attachment 

was levied on the land, is at least color of title under this 

section, the judgment not being void. Campbell v. Camp- 
belly 2aiIN] C5257. 20 Snead)! 53. 
Same—Deed after Husband Abandons Wife.—After aban- 

donment, the wife’s possession as purchaser at execution 
sale of a judgment obtained against him, is adverse to the 
husband, and her possession for the period required by this 
section, will bar him. Campbell v. Campbell, 221 N. C. 257, 
200Saa6... (2a) 2535 
The evidence tended to show that plaintiff, the owner of 

the locus in quo, left the state and abandoned his wife and 
children, that thereafte: a tax lien on the locus in quo 
was foreclosed and deed was made by the commissioner to 
plaintiff’s attorney, who, by direction of plaintiff, executed 

a quitclaim deed to plaintiff’s youngest child. That some 
13 years prior to the institution of the action, relying upon 
the belief that the husband was dead, the wife executed 
quitclaim deed and the other children executed deed to the 
youngest child, and that the following day the youngest 
child and her husband executed deed of trust upon the prop- 
erty in which she represented that her father was dead and 
that she had title. Defendants claim title as grantee from 
the purchaser at the foreclosure sale of the deed of trust. 
It was held that the tax deed and the deeds of the wife 
and the other children to the youngest child constituted 
color of title, and defendants’ evidence that the youngest 
child went into possession under such color of title and re- 
mained in possession for a period in excess of 7 years is 

sufficient to take the case to the jury upon defendants’ con- 

tention that they had acquired title to the locus in quo by 
adverse possession under this section, and the verdict of 

the jury under correct instructions from the court is de- 
terminative of the question. Nichols v. York, 219 N. C. 

262, 13 S. E. (2d) 565. 

Same—Deed of Non Compos Mentis.—The deed of a person 
non compos is color of title, and possession under it for 
seven years ripens into title against those not under dis- 
ability. Ellington v. Ellington, 103 N. C. 54, 9 S. E. 208. 
Character of Possession under Section.—Chief Justice Ruf- 

fin in Green v. Harman, 15 N. C. 158 at p. 162, said. “The op- 
eration of the statute of limitations depends upon two things: 
The one is possession continued for seven years; and the 
other the character of that possession—that it should be ad- 
verse. It has never been held that the owner should actu- 

CIVIL PROCEDURE—LIMITATIONS § 1-39 

ally know of the fact of possession, nor have actual knowl- 
edge of the nature or extent of the possessor’s claim. It 
is presumed, indeed, that he will acquire the knowledge, 
and it is intended that he should.’’ Blue Ridge Land Co. v. 
Floyd, 171 N. C. 543, 546, 88 S. E. 862. 
Adverse possession must be possession under known and 

visible lines and boundaries, and under colorable title. Berry 
v. Coppersmith, 212 N. C. 50, 54, 193 S. E. 3. 
The possession of one under color is sufficient notice of 

his claim of title to the lands. Butler v. Bell, 181 N. C. 85, 
106 S. E. 217. 
The adverse possession for seven years under color, which 

bars the entry of the true owner, must be open, continuous, 
uninterrupted, and manifested by distinct and unequivocal 
acts of ownership, the burden being upon him who asserts 
that he has thus acquired the title, to show such actual ad- 
verse possession. Monk v. Wilmington, 137 N. C. 322, 49 
S. E. 345; Bland v. Beasley, 145 N. C. 168, 58 S. E. 993; 
Stewart v. McCormick, 161 N. C. 625, 626, 77 S. E. 761. For 
full treatment see part one of this note, supra. 

If the character of the possession is insufficient to ripen 
a perfect title, the question of color of title does not arise. 
Clendenin y. Clendenin, 181 N. C. 465, 107 S. E. 458. 
Charging This and Section 1-40.—Where, in an action for 

the recovery of land, defendant relied on this section and 

section 1-40, and the evidence justified a finding in his favor 
under this section, but there was no evidence to support a 

verdict under section 1-40, the error in refusing to charge 
that defendant could not hold under section 1-40 was not re- 
versible, since it could not be inferred that the verdict was 
based on a finding of adverse possession for twenty years 
merely because the court refused to charge that there was 
no evidence of adverse possession for twenty years. Betts 

v. Gahagan, 212 Fed. 120, 121. 

Conflict Making Jury Question—Where the defendant in 
ejectment claims the locus in quo by sufficient evidence of 
adverse possession with and without ‘‘color,” as against 
plaintiff’s.chain of paper title, and the defendant denies the 
genuineness of a lease to his predecessor which the plaintiff 
has introduced, an issue of fact is raised for the determina- 
tion of the jury. Virginia-Carolina Power Co. v. Taylor, 191 
N. C. 329, 131 S. E. 646. 

Effect on Lien of Judgment Creditor.—Adverse possession 
against a judgment debtor for a period of seven years under 
color of title does not affect the lien of a judgment creditor, 
the judgment creditor having no right of entry or cause of 
action for possession, but only a lien enforceable according 
to the prescribed procedure, and as to him the possession 
is not adverse. Moses v. Major, 201 N. C. 613, 160 S. E. 890. 

Effect of Miscitation—The criticism to which this section 
may be obnoxious in misreciting other intended sections 
cannot affect the application of section 1-17 to the previously 
limited actions for real property, to which these are ex- 
pressly made subject. Clayton v. Rose, 87 N. C. 106, 111. 
Formerly this section cited the statutes naming and defin- 
ing the disabilities and it is to these citations that this 
annotation refers. Ed. Note. 
Cited in Dill-Cramer-Truitt Corp. v. Downs, 195 N. C. 

189, 141 S. E. 570; Owens v. Blackwood Lbr. Co., 210 N. C. 
504, 187 S. E. 804; McKay v. Bullard, 219 N. C. 589, 14 S. 
E. (2d) 657. 

§ 1-39. Seizin within twenty years necessary.— 
No action for the recovery or possession of real 
property shall be maintained, unless it appears 
that the plaintiff, or those under whom he claims, 

was seized or possessed of the premises in ques- 
tion within twenty years before the commence- 
ment of the action, unless he was under the disa- 
bilities prescribed by law. (Rev., s. 383; Code, s. 
1432+Gy CaP. ssueee <Gn4o93) : 

Section Not Retroactive. — This salutary provision does 
not extend to actions already commenced or rights of ac- 
tions already accrued at the ratification of the Code. Cov- 
ington v. Stewart, 77 N. C. 148, 151. 
Legal Title Prima Facie Evidence of Possession.—If a 

plaintiff establishes on the trial a legal title to the premises, 
he will be presumed to have been possessed thereof within 
the time required by law, unless it is made to appear that 
such premises have been held and possessed adversely to 
such legal title for the time prescribed by law before the 
commencement of such action. Johnston v. Pate, 83 N. C. 

110; Conkey v. Roper Lumber Co., 126 N. C. 499, 503, 36 S$. 
E. 42. : 
Same—Section Construed with Section 1-42.—In cases where 

there is no tenancy in common this section must be con- 
strued with section 1-42, for this section is explained in 
sec. 1-42 by the further declaration that the person who 
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establishes a legal title to the premises shall be presumed to 
have been possessed thereof within the time required by 
law, etc. Conkey v. Roper Lumber Co., 126 N. GC 499, 
p02, 30 GS. Bf. A2. 
Same—Fffect of Plea of Section by Adversary. — The 

pleading by a defendant of this section does not shift upon 
the plaintiff the burden of showing that he has been in the 
possession within twenty years before the commencement 
of the action, but the presumption created by sec. 1-42 can 
only be rebutted by proof on the part of the defendant that 
the defendant had been in adverse possession of the prem- 
ises for twenty years. Conkey v. Roper Tumber Co., 126 
Ne Ge 499, 502; 36'S; 42: 

Same—Character of Defendant’s Possession as Affecting 
Application—This section does not apply when the plain- 
tiffs have shown legal title and iz appears that the defend- 
ants’ possession has not been for twenty continuous years. 
Bland v. Beasley, 145 N. C. 168. 58 S. E. 993. See also 
Clendenin v. Clendenin, 181 N. C. 465, 107 S. E. 458 where it 
was held that the other entry must be openly and 
notoriously adverse or some act must be done to clearly in- 
dicate that it has become adverse, and that the occupation 
of the mother-in-law’s land after her death, where original 
entry was in subordination to her title, is insufficient. See 
also Rutledge & Co. v. Griffin Mfg. Co., 183 N. C. 430, 111 
SE. 774 
Same—Where Previously Gained by Adverse Possession. 

—Where plaintiffs acquired the title by adverse possession 
of the land under color for more than thirty years, it fol- 
lows that they had at least constructive seizin or posses- 
sion within twenty years before this suit was brought, 
which would satisfy the requirement, as seizin follows the 
title, if there is no actual possession and it is not incum- 
bent on them to show an actual seizin or possession of the 
premises in question for twenty years before the commence- 
ment of the action. Bland v. Beasley, 145 N. C. 168, 58 S. 
EB. 993; Stewart v. McCormick, 161 N. C. 625, 626, 77 S. E. 761. 
Notwithstanding that a judgment was rendered against a 

party in an action to recover lands, if he subsequently enter, 
inclose and use the lands for the statutory period, he will ac- 
quire a new estate by disseizen and acquiescence and will be 
presumed to have been in possession within the past twenty 
years. Moore v. Curtis, 169 N. C. 74, 8 S. E. 132. 
Evidence Sufficient under Section.—The evidence in Dean 

v. Gupton, 136 N. C. 141, 48 S. E. 576, was sufficient to sus- 
tain a finding under this section that the defendant held 
adversely to the plaintiff. 

State statutes of limitation neither bind nor have any 

application to the United States, when suing to enforce a 
public right or to protect interests of its Indian wards. 
United States v. 7,405.3 Acres of Land, 97 F. (2d) 417, 423. 

Cited in Johnson v. Fry, 195 N. C. 832, 836, 143 S. &. 
857; Reid v. Reid, 206 N. C. 1, 4, 173 S. E. 10. 

§ 1-40. Twenty years adverse possession.—No 
action for the recovery or possession of real prop- 
erty, or the issues and profits thereof, shall be 
maintained when the person in possession there- 
of, or defendant in the action, or those under 
whom he claims, has possessed the property un- 
der known and visible lines and boundaries ad- 
versely to all other persons for twenty years; and 
such possession so held gives a title in fee to the 
possessor, in such property, against all persons 
not under disability. (Rev., s. 384; Code, s. 144; 
(ie (PRS SY cael PAY a ee 1 
Cross Reference.—As to adverse possession for seven years 

under color of title, see § 1-38. 
Editor’s Note.—The first part of the annotations under 

section 1-38 are devoted to a treatment of the general prin- 
ciples of adverse possession and that treatment is just as 
pertinent to this section as to sec. 1-38. Thus no repetition 
of the principle therein discussed will be made in this note. 

Proof Out of State as Prerequisite to Pleading Section.— 
Prior to the passage of sec. 1-36, in 1917, before one could 
establish title to property under this section, title must 
have been proved to be out of the state-——Ed. Note. 

Thus, where adjoining owners were litigating with respect 
to their boundaries and each introduced a grant from the 
state to their lands respectively, which taken together, 
covered the locus in quo, title was shown out of the state 
and either party could establish title to any part thereof by 
adverse possession for twenty years under this section. 
Stewart v. Stephenson, 172 N. C. 81, 89 S. E. 1060. 
But since the passage of section 1-36 the title is conclu- 

sively presumed to be out of the state and such proof is not 
now necessary except in the cause specified.-Ed. Note. 
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Effect of Section Upon Prior Law. — The possession for 
twenty years which raised a presumption of title, as the law 
has been heretofore administered, has now the force and 
effect of giving an actual title in fee by the provisions of 
this section. Covington v. Stewart, 77 N. C. 148, 151. 

Section Prescribes Maximum Required. — It is error to 
charge that the adverse claimant must maintain open and 
continuous possession without break for thirty years before 
the bringing of his action as only twenty years adverse pos- 
session is required to give a title in fee to the possessor, as 
against all persons not under disability, except the state, 
see sec. 1-35, Walden) vy Ray, 121 N: C. 237, 238, 28 S. E: 
293. 

Section 1-38 Immaterial When This Section Applicable.— 
Where title by adverse possession can be established under 
this section, the question of whether a color of title is suffi- 
cient under section 1-38 is immaterial. Atwell v. Shook, 
133° IN. Co 387,45e Si eee 
Even if there is a deed, with metes and bounds, the ad- 

verse possession of twenty years would bar the defendant 
under the statute of limitations. Railroad v. Olive, 142 N. 
C. 257, 271, 55 S. E. 263, cited and distinguished. May v. 
Atlantic Coast Line R. Co., 151 N. C. 388, 66 S. E. 310. 
Section Applicable to Exclusion of Section 1-56.—This 

section and section 1-38 apply to actions for the recovery of 
real estate to the exclusion of section 1-56. Williams v. 
Scott, 122° IN. °C. 545, 29°S. By 877 

pplicability of General Rule Where United States Is 
Nominal Party.—The principle that the United States is not 
bound by any statute of limitations, nor barred by any laches 
of its officers, however gross, does not apply where United 
States is a mere nominal party so as to preclude adverse 
possessor from asserting an adverse claim against Indians, 
who are the real parties in interest. United States v. Rose, 
20 F. Supp. 350, 353. 
Presumption of Deed to Possession.—There is no error in 

a judge charging that where title is out of the state and the 
evidence shows possession for 20 years the jury might pre- 
sume a deed to the possessor from any person having title. 
This is settled law. Melvin v. Waddell, 75 N. C. 361, 368. 
Deed as Evidence of Possession. — Deed of sheriff to 

grantor of plaintiff in ejectment is no evidence of posses- 
sion. Prevatt v. Harrelson, 132 N. C. 250, 43 S. E. 800. 
Elements of Possession Necessary.—See general note un- 

der section 1-38. 
Tenants in Common—Possession of One Possession of All. 

—The possession of one tenant in common is presumed to 
be the possession of all. Tharpe v. Holcomb, 126 N. C. 365, 35 
S. £608. 
Where plaintiff and defendants were tenants in common, 

the possession of the defendants, not having been adverse 
for twenty years, was the possession of the plaintiff. Con- 
key v. Roper Lumber Co., 126 N. C. 499, 36 S. E. 42. 
To ripen title under a deed from a tenant in common 

twenty years adverse possession is necessary and this ap- 
plies to one to whom the alienee of a tenant has attempted 
to convey the entire estate. Bradford v. Bank, 182 N. C. 
235,, LOSS. Es 750! 
Evidence of Possession Sufficient to Sustain Charge. — 

Where the plaintiff introduced evidence to show that he 
had open and continuous adverse possession of the lands 
under known and visible metes and bounds for more than 
twenty years, it is sufficien under this section to sustain 
a charge of the court to the jury as to his title by ad- 
verse possession. Stewart v. Stephenson, 172 N. C. 81, 

89 S. E. 1060. 
Adverse possession sufficient to ripen title is the exclu- 

sive use of the claimant for twenty years, continuousiy 
taxing the exclusive benefits such as the land in question 
is capable of yielding, under known and visible metes andl 
bounds. Johnson v. Fry, 195 N. C. 832, 143 S. EH. 857. 
Priority over Judgment Lien.—Where a judgment debt- 

oz has lost title to lands by adverse possession, prior to 
the acquisition and registration of the judgment, the 

judgment creditor under § 1-234, is not entitled to execu- 
tion on the locus in quo, the judgment debtor having no 
title at the time of the judgment, and this result is not 

affected by the giving of a deed by the debtor to the 

claimant, which was not registered until after the judg- 
ment. Johnson v. Fry, 195 N- C. 832, 143 S. E. 857. 

Effect of Exclusive Dominion after Dedication to Public.— 
Where the owner of land has platted and sold it by deeds 
referring to streets, parks, etc., according to a registered 

map, the grantees have an easement therein, but where he 
has later fenced off a part of the land so offered for dedica- 
tion to the public and under known metes and bounds has 
exercised exclusive and adverse dominion over the enclosed 
lands, asserting absolute title, the statute of limitations will 
begin to run against the easements of the grantees thus ac- 
quired, which will ripen title to the enclosed lands in favor 
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of the owner or his grantee under the provisions of this sec- 
tion, by twenty years adverse possession. Gault v. Lake 
Waccamaw, 200 N. C. 593, 158 S. E. 104. : 
Burden of Proof.—See note under § 1-42. 
Question for Jury.—Where there is evidence that titie 

to the lands had been acquired under twenty years ad- 
verse possession this question should be submitted to the 
jury. McClure v. Crow, 196 N. C. 657, 146 S. E. 713. 
Evidence of plaintiffs’ testator’s actual, open and _ notori- 

ous adverse possession of the land in question under 
known and visible metes and bounds, in the character of 
owner and adverse to the claims of all other persons held 
sufficient to be submitted to the jury under this section. 
Reid v. Reid, 206 N. C. 1, 173 S. E. 10; Owens v. Black- 
wood Lbr. Co., 210 N. C. 504, 187 S. E. 804; Caskey v. West, 
ZION: SCG, SG Ss «bs 324; 

Where it is alleged that defendant’s predecessor in title 
went into possession of the locus in quo pursuant to a parol 
partition between him and his cotenants in common, and 
that each tenant thereafter held his share so allotted in 
severalty and hostilely to his cotenants for more than 

twenty years, the allegations are sufficient to raise the issue 
of title by adverse possession in the tenant in common, and 
it is error for the trial court to disregard the plea of title 
by adverse possession and refuse to cubmit the case to the 

jury. Martin v. Bundy, 212 N. C. 437, 193 S. E. 831. 
Mines and Mineral Rights.—Plaintiff claiming mineral 

rights by adverse possession without color of title must 
show such possession under known and visible lines and 
boundaries for twenty years. Davis v. Federal Land Bank, 
219 NS Cin 248 WSS Be ed) eaiZ, 
Mere prospecting does not constitute possession of mine 

and mineral rights. Id. 
Where plaintiffs’ evidence tended to show that they 

worked the fertilizer minerals at various places on the locus 
in quo for over twenty years but did not otherwise locate 
such work, and since plaintiffs do not claim under color 
of title, there can be no presumption that their possession 
was to the outer boundaries of their claim, and the evi- 
dence is insufficient to show adverse possession of the 
mining rights under known and visible lines and bounda- 
ries. Id. 

In an action to remove cloud on title to the mineral rights 
in the locus in quo, which had been severed from the title 
to the surface, and for possession thereof by adverse pos- 
session, plaintiffs did not claim under paper title or under 
color of title. It was held that plaintiffs may not rely 
upon the weakness o. defendant’s title but must establish 
their own title good against the world or good against de- 
fendants by estoppel, and there being no question of es- 
toppel involved, plaintiffs must prove title to the mineral 
rights by adverse possession for a period of twenty years 
under known and yisible lines and boundaries. Davis v. 
Federal Land Bank, 219 N. C. 248, 13 S. E. (2d) 417. 
Claim to Timber—Evidence. — As to competency of evi- 

dence where question depended upon high and low water 

marks, see Rutledge & Co. v. Griffin Mfg. Co., 183 N. C. 
430, 111 S. E. 774. 
Where the possession of one cotenant is pursuant to an 

agreement of all cotenants, his possession for more than 

twenty years is insufficient to bar his cotenants or their 
privies. Stallings:v. Keeter, 211 N. C. 298, 190 S. E. 473. 
Cited in Dean y. Gupton, 136 N. C. 141, 48 S. E. 576; 

Mobley v. Griffin, 104 N. C. 112, 115, 10 S. E. 142; Dill- 

Cromer-Truitt Corp. v. Downs, 195 N. C. 189; 19, 141 S. 
E. 570; Glass v. Lynchburg Shoe Co., 212 N. C. 70, 192 
SS. 699: Nichols: vie Mork, ZISMINeiC 262), 13:..S:.. EB. A(2d) 
565. 

§ 1-41. Action after entry—No entry upon real 

estate shall be deemed sufficient or valid, as a 

claim, unless an action is commenced thereupon 
within one year after the making of the entry, and 
within the time prescribed in this chapter. (Rey., 
8) 385% Conde remtsbreC CC. P.nis; Saati S48) ) 

Editor’s Note. — At common law any person who had 
a right of possession could assert it by a peaceful entry, 
without the formality of a legal action, and being so in 
possession, could retain it, and plead that it was his soil 
and freehold. This was allowed in all cases where the origi- 
nal entry of the wrongdoer was unlawful. See 1 Bouv. Law 
Dict., title ‘‘Entry.’’ This section seems to be a_limita- 
tion upon the rule in that while an entry may be made, 
it must be followed by a suit within one year and within 
the period of limitation (either 20, 7, 30 or 21 years after 
the statute began running, as this case might be) pre- 

scribed by the various sections of the code. The effect 
seems to be that the common law entry without maintain- 

CIVIL PROCEDURE—LIMITATIONS § 1-42 

ing a suit within one year thereof is insufficient so that 
one cannot repossess himself by an entry without also 
maintaining an action. The latter part of this section, 
and within the time prescribed by law before the com- 

mencement of the action” is but a recognition of the stat- 
utes prescribing the various periods necessary for an adverse 
possession ripening into title, 

Cited in Clayton v. Cagle, 97 N. GC 300; 302: 015 S.5 F,,-So32 

§ 1-42. Possession follows legal title.—In every 
action for the recovery or possession of real prop- 
erty, or damages for a trespass on such posses- 
sion, the person establishing a legal title to the 
premises is presumed to have been possessed 
thereof within the time required by law; and the 
occupation of such premises by any other person 
is deemed to have been under, and in subordina- 
tion to, the legal title, unless it appears that the 
premises have been held and possessed adversely 
to the legal title for the time prescribed by law 
before the commencement of the action. (Rev. 
s. B86; (Code...) 14630. C.baue: ane Cre: 432.) 
Cross References.—As to title against the state, see § 

1-35. As to adverse possession of seven years under color 
of title, see §°1-38. As to adverse Possession of twenty 
years, see § 1-40. 

Necessity of Showing Legal Title. — The statutory pre- 
sumption as to possession and occupation of land in favor 
of the true owner, from the express language of the pro- 
vision, will arise and exist only in favor of a claimant who 
has shown “‘a legal title”, and until this is made to appear 
the presumption is primarily in favor of the occupant, 
that he is in possession asserting ownershi M Miller, 179 N. C. 396, 102 S. E. 627. re Senne 
Presumption of Subordination. — When the defendant 

relies on a deed made to his ancestor as color, and adverse 
possession of others thereunder to ripen his title, it is 
necessary to show that their occupancy was under or con- 
nected with the deed under which he claims, or the pre- 
sumption will obtain that they were under the true title 
shown by the plaintiff. Blue Ridge Land Co. y. Floyd 
167, N. C. 686, 83 S. E. 687. ; 
When the plaintiff in ejectment shows title to the locus 

in quo, and the defendant claims title by adverse possession 
the latter must establish such affirmative defense by the 
greater weight of the evidence; otherwise, under this section 
the defendants’ occupation is deemed to be under and in 
subordination to the legal title. Hayes v. Cotton, 201 N. C. 
369, 371, 160 S. E.- 453: 
Presumption of Possession and Rebuttal. — ‘The pre- 

sumption that one who proves legal title in himself has. 
been in possession within twenty years is not rebutted by 
proof that an adverse claimant has been in possession where 
the claimant holds under a deed from a tenant in common 
with the devisor of the holder of the legal title. Roscoe 
v. Roper Lumber Co., 124 N. C. 42, 46, 32 S. E. 389. 

It is not necessary to consider the effect of this section 
where, conceding the presumption raised thereby, it is 
rebutted by the admission in the case agreed. Kirkman 
v. Holland, 139 N. C. 185, 189, 51 S. E. 856. 
Same—Where Neither in Possession. — Where the de- 

fendants have not shown twenty years’ possession, and, 
the plaintiffs having shown the legal title, the law car- 
ries the seizin to the party having the legal title, when 
neither is in possession. Bland v. Beasley, 145 N. C. 168, 
169, 58 S. E. 993. 

Title acquired by adverse possession is legal title, and oc- 

cupancy of the land thereafter will be presumed to be in 
subordination to such title, unless held adversely to such 
title for the statutory period. Purcell v. Williams, 220 N. 
Cy 522) 17) Si Bs (2d) 1652: 

Construed with Section 1-39—Where the plaintiff by 
proving legal title has raised the presumption under this 
section that he has been in possession within twenty years 
the presumption operates to satisfy the requirements of 

sec. 1-39 so that the plaintiff does not have to prove such 
possession. The two sections are to be construed to- 
gether—the defendant must show thet he himself has been 
in possession adversely for twenty years. Johnston y. Pate, 
83 N. C. 110; Conkey v. Roper Lumber Co., 126 N. C. 499, 
36 S.. Bs 642. 

Presumption as to Possession of One Not True Owner.— 
It was held, in Ruffin v. Overby, 88 N. C. 369: “. . , 
every possession of land by one other than the claimant 
is deemed to be adverse until proof to the contrary is 
made.” And it seems that the holding is in conflict with 

[110 ] 



§ 1-43 27 Oh 

this section. This may be explained by reference to the 
fact that the ouster in that case occurred prior to 1868, 
as it did in Bryan v. Spivey, 109 N. C. 57, 13 S. E. 765. 
Thus there is no presumption under the section that the 
possession of the plaintiffs and those under whom they claim 
is adverse. Monk v. Wilmington, 137 N. C. 322, 325, 49 S. 
E. 345. 
There is no presumption that the possession of one 

under and in subordination to the legal title is adverse, 
and when the title is thus claimed by adverse possession, 
or for seven years under color, the burden is upon him 
who relies thereon to prove possession. Bland v. Beasiey, 
HS: Ne. Ce 168, 58 Sn B.. 993. 

But even if Ruffin v. Overby, 88 N. C. 369, is in con- 
flict with this section, the section does not profess to he 
conclusive. The presumption does not arise until the 
claimant “establishes a legal right to the premises,’’ and 
not then even, if “it appears that such premises have been 
held and possessed adversely to such legal title.’ Monk 
v. Wilmington, 137 N. C. 322, 328, 49 S. E. 345. From dis- 
senting opinion. 

Disability Exception Limited to Persons Having Right 
of Entry, etc.—Adverse possession relates only to the true 
title, and the exceptions in this statute as to those under 
disability can apply only to one having by virtue of his 
title a right of entry or of action. Berry v. Lumber Co., 

141 JN..C.) 386,..396,, 54S. .E.. 278. 
Application to Claims from Common Source. — Where 

the parties claimed title from a common source, the plain-- 
tiff’s deed being the older, but the defendant’s having been 
recorded first, and possession for many years was in de- 
fendant, there being no evidence of the plaintiff ever hav- 
ing possession, this section does not apply. Mintz v. Russ, 
TGIBGN Cee bso v7, Seuss Bole 
Burden and Sufficiency of Proof. — The defendant in 

an action to recover lands, depending upon adverse pos- 
session thereof under color of title, where the plaintiff has 
proved a perfect chain of paper title, has the burden of 
proving this defense by the greater weight of the evidence, 
under this section; and while an instruction thereon that 
the defendant must satisfy the jury thereof has been held 
sufficient, a further charge in connection therewith, thai 
the defendant need not satisfy the jury by the greater 
weight of the evidence, is in effect a charge that the jury 
may be satisfied by less than the greater weight of the 
evidence, and constitutes reversible error. Bryan v. 
Spivey, 109 N. C. 57, 13 S. E. 766; Monk v. Wilmington, 
137 NG) © 322,549 9S.) 6345; Bland’ v.. Beasley, 145. N: -C. 
168, 58 S. E. 993; Steward v. McCormick, [61 N. C. 625, 
07 So ey 76le) Ruminéy..Overby,. 105. Ni iC. 78e1) /S., E251; 
Blue Ridge Iand Co. v. Floyd, 171 N. C. 543, 88 S. E. 862. 
Evidence held sufficient to support directed verdict for the 

holder of paper title on theory that defendants did not es- 
tablish title by adverse possession as contemplated by this 
and § 1-35, sub-division 2. Peterson v. Sucro, 101 F. (2d) 

282. 
The use of the word “satisfied’’ in a charge upon the suffi- 

ciency of evidence under this section did not intensify 
the proof required to entitle the plaintiffs to their verdict. 
The weight of the evidence must be with the party wio 

has the burden of proof, or else he cannot succeed. But 
surely the jury must be satisfied, or, in other words, be 

able to reach a decision or conclusion from the evidence and 

in favor of the plaintiff which will be satisfactory to them- 
selves. The plaintiffs’ proof need not be more than a 
bare preponderance; but it must not be less. Fraley v. 
Fraley, 150 N. C. 501, 504, 64 S. E. 381; State v. McDon- 
ald, 152 N. C. 802, 807, 67 S. E. 762; Blue Ridge Land Co. 
y. Floyd, 171 N. C. 543, 545, 88 S. E. 862. 
The burden of proving title by sufficient adverse posses- 

sion is on the defendant in ejectment relying thereon, 
and where the evidence of the plaintiff has tended to show 
a perfect chain of paper title, the defendant’s title is 
deemed to be in subordination thereto under this section, 
and it is reversible error for the trial judge in effect to in- 

struct the jury that the burden of disproving the defend- 

ant’s evidence is on the plaintiff, Virginia-Carolina Power 
Ca, v¥-Taylor;, 194. (N.0C. 231, 139° SS. He 381, 

Applied in Johnston v. Pate, 83 N. C. 110, 112, 

§ 1-48. Tenant’s possession is landlord’s.—When 
the relation of landlord and tenant has existed, the 
possession of the tenant is deemed the possession 
of the landlord, until the expiration of twenty 
years from the termination of the tenancy; or 
where there has been no written lease, until the 
expiration of twenty years from the time of the 
last payment of rent, notwithstanding that the 
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tenant may have acquired another title, or may 
have claimed to hold adversely to his landlord. 
But such presumptions shall not be made after 
the periods herein limited. (Rev., s. 387; Code, s. 
14a CP sc Oh Or S439.) 

Cress Reference.—As to provisions 
and tenant generally, see § 42-1 et seq. 

Section Operates as Estoppel. — The plaintiff can prove 
title by estoppel, as by showing that the defendant was 
his tenant (or derived his title through his tenant) when 
the action was brought. Conwell v. Mann, 100 N. C. 234, 
6 S. E. 782; Melvin v. Waddell, 75 N. C. 361; Mobley v. 

concerning landlord 

Griffin, 104 N. C. 112, 115, 10 S. E. 142; Moore v. Miller, 
T79N. (Cs 396; 739858102 eS. 6275 

Section Fixes Maximum Period. — ‘The presumption 
which attaches to the possession of a tenant following the 
termination of tenancy, is only a presumption for the 
periods limited in the statute, and after the expiration of 
such periods, the presumption no longer exists. Melvin v. 
Waddell, 75 N. C. 361. Virginia—Carolina Power Co. v. 
Taylor, 191 N. C. 329, 331, 131 S. E. 646. 
Establishment of Tenancy—Question of Fact. — Where 

the plaintiff in ejectment has shown paper title by mesne 
conveyances from a state grant of the lands in contro- 

versy, and the defendant, claiming under sufficient evidence 
of adverse possession with and without color, and denies 

a lease introduced by the plaintiff to the defendant’s pred- 
ecessor in title: Held, reversible error for the court to 
instruct the jury that defendant’s possession is conciu- 
sively presumed to be that of a tenant for twenty years 
under the provisions of this section and exclude evidence 
of ownership of his predecessor in title during the contin- 
uance of the lease and for twenty years thereafter. Vir- 
ginia-Carolina Co: v. .Taylor, 191 Nw (Cy 3297131 S:° E.. 646. 

Parol Gift as Rebuttal of Tenancy. — A parol gift of 
land will not convey title but it will rebut the idea of 
tenancy and possession under it will ripen into title if con- 
tinued for twenty years. Wilson v. Wilson, 121 N. C. 5235, 

34 S. E. 685; Dean v. Gupton, 136 N. C. 141, 48 S. E. 576. 
How Tenant May Maintain Action Involving Title. — A 

tenant under lease may not maintain an action against 
his lessor involving title during the period of the lease 
without first surrendering the possession he has under the 

lease. Lawrence v. Eller, 169 N. C. 211, 85 S. E. 291; Ab- 
bott v. Cromartie, 72°N. C. 292, 295. 

Eviction under Legal Process and Re-entry. — Although 
where a tenant has been evicted by legal process and has 
entered under another claim, etc., the fact may be set up 
against the landlord and the principle of this section does 
not apply, if the eviction is the result of a collusion and 
the tenant then enter under the evictor, his property not 
having been moved from the premises, the court will not 
permit a defect of the landlord’s title but will apply the 
principle of this section notwithstanding the _ eviction. 
Pate v. Turner, 94 N. C. 47. 

Effect of Failure of Landlord to Prove Title. — Where 
the plaintiff fails to show any title in himself, and relies 
entirely on estoppel by this section, the judgment should 
be limited to a recovery of the possession, leaving the 
tenant free to assert any .title he may have in another 
action. Benton v. Benton, 95 N. C. 559. 
Competency of Evidence Respecting Tenancy..— Where 

a defendant in partition proceedings claims title by ad- 
verse possession, evidence that defendant entered as tenant 
is competent. Alexander v. Gibbon, 118 N. C. 796, 24 S. 
B®. 748; Shannon v. Lamb, 126 N. C. 38, 35 S. E. 232; 
Hatcher v. Hatcher, 127 N. C. 200, 37 S. E. 207; Bullock 

v. Bullock, 131 N. C. 29, 42 S. E. 458. 
Application to Tenants in Common. — Where a tenancy 

in common is shown, the possession of one is the possession 

of all—and the rule is the same, when one enters to whom 

a tenant in common has by deed attempted to convey the 

whole land. Roscoe v. Roper Lumber Co., 124 N. C. 42, 32 

Se Be) 389) 
The ouster of one tenant in common by another will 

not be presumed from an exclusive use of the commun 

property and appropriation of the profits, for less period 

than twenty years; and the result is not changed when 

one enters to whom a tenant in common has by deed at- 

tempted to convey the entire tract. Roscoe v. Roper 

Lumber Co., 124 N. C. 42, 32 5. E. 389. 

Evidence that a tenant in common with defendant in 

ejectment claiming the locus in quo by adverse possession, 

paid rent to another, prior to the existence of the coten- 

ancy, is not evidence that the defendant entered into pos- 

session under the title of such other person. Virginia- 

Carolina Power Co. v, Taylor, 191 N. C. 329, 131 S. E. 646. 

A delay by feme covert, tenant in common, for three 
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years and a few months after the death of her husband, 
and for seven years and a few months after the falling in 
of the life estate of her father does not raise a presump- 
tion of an actual ouster by her cotenants in common, so 
as to defeat her title, and under the statute of limitations 
bar her action. Day v. Howard, 73 N. C. 1. 

Principle stated in McNeill v. Fuller, 121 N. C. 209, 28 

S. E. 299; Prevatt v. Harrelson, 132 N. C. 250, 251, 43 

S. E. 800. 
Cited in Pitman v. Hunt, 197 N. C. 574, 576, 150 S. E. 13; 

Nichols v. York, 219 N. C. 262, 13 S. E. (2d) 565. 

§ 1-44. No title by possession of right of way. 
—No railroad, plank road, turnpike or canal com- 
pany may be barred of, or presumed to have con- 
veyed, any real estate, right of way, easement, 
leasehold, or other interest in the soil which has 
been condemned, or otherwise obtained for its 
use, as a right of way, depot, stationhouse or 

place of landing, by any statute of limitation or 
by occupation of the same by any person what- 
ever, (Revi;-s: 388; Code, Ss. 150;.C CaP. s, 29; 
Ro ec 65. os. 2s: C5434) 
Reason for Section. — The provisions of this section 

are justified upon the ground that the right of way is 
dedicated to a public use and for this reason is protected 
against loss by adverse possession. One using the right 
of way is at most a permissive licensee. Muse v. R. R. Co., 

149 N. C. 443, 63 S. E. 102; Carolina, etc., R. Co. v. Me- 
Caskill, 94 IN. C. 746; R. R. v. Olive, 142 N.C. 257, 55 S. 

B263; 
When Section Applies. — This section applies, it would 

seem, only after the company has acquired and taken pos- 
session of a right of way and has no application where 
there is merely an executory contract. The decisions 

seem to go the length of holding that the section does not 
apply unless the company has operated the road. See May 
vy. Atlantic, etc., R. Co., 151 N. C. 388, 66 S. E. 310. 

So the grant to a railroad company of an undefined cr 
“floating” right-of-way over the owner’s lands is of an 
executory nature, and where no consideration has been paid 
by the company, the right may be lost by lapse of ten 
years upon failure of entry and of location by the company. 
Hemphill v. Annis, 119 N. C. 518, 26 S. E. 152; Willey v. 

Norfolk, etc., R. Co., 96 N. C. 408, 1 S. E. 446; May v. At- 
lantic, etc., Co., 151 N. C. 388, 66 S. E. 310. 

Before this section can apply the company must have 
secured or acquired the right of way either by condemna- 
tion or otherwise and an executory contract to convey 
is not sufficient to meet the requirement. Even if an in- 
strument is drawn for the purpose of making the convey- 
ance it must meet the formalities required of such an in- 
strument or it will be deemed insufficient for the purpose 
of bringing it within the purview of this section. Beattie 
v. Carolina R. Co., 108 N. C. 425, 12 S. E. 913. 
Same—Where Grant Presumed by Charter.—Where a com- 

pany acquired an easement by a provision of its charter and 
not by condemnation or purchase, it would seem that the 
principle of this section applies so that although a part of 
its right of way might be used by the owner it has a right of 
entry whenever it needs the property for its use. Railroad v. 
Sturgeon, 120 N. C. 225, 26 S. E. 779; Railroad v. Olive, 142 N. 
C. 257, 55 S. E. 263; Carolina Central R. Co. v. McCaskill, 94 
N. C. 746, 753; Earnhardt v. Sou. R. Co., 157 N. C. 358, 72 S. 

Y. 1062. 
Effect of Section.—Under this section the possession by the 

defendants of the land covered by the right of way cannot 
operate as a bar to or be the basis for any presumption of 
abandonment by the railroad of its right of way. Railroad v. 
Olive, 142 N. C. 257, 55 S. Ty. 263. 
The title of the railroad to the right of way once acquired, 

can not be lost by occupancy as to any part of it by the lapse 
of time. Carolina, etc., R. Co. v. McCaskill, 94 N. C. 746; 

Purifoy v. Richmond, etc., R. Co., 108 N. C. 100, 12 S. E. 741. 

Same—Effect of Permitting Improvements. — Mere silence 

while a trespasser is improving real estate as if it was his 

own, while it may sustain a claim for the value of such im- 

provements when made in good faith, cannot be allowed ts 
transfer the property itself to such trespasser. Carolina 

Central R. Co. v. McCaskill, 94 N. C. 746. 

Effect upon Power of State, etc., to Change Grade.—This 

section does not affect the State or a municipality in the 

assertion of its right to require a railroad company to change 

the grade of its roadbed where it is crossed by streets, so that 

public travel and drainage may not be impeded. Atlantic, 

etc., R. v. Goldsboro, 155 N, C. 356, 357, 71 S. E. 514, afi’d 

232 U. S, 548, 34 S. Ct. 364, 58 L. Ed. 721. 
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Section Not Applicable—An incorporated city or town 
may obtain title to streets located upon the right of way 
of a railroad company by long and continuous, open, and 
adverse use thereof for such purpose, and where the city 
has so used the land for a long period of time there is a 
presumption of an original condemnation by the city, and 
this section has no application as to the rights of munici- 

palities to acquire the land. In the Matter of Assessment 
against Property of Southern Ry. Co., 196 N. C. 756, 147 
Sasol. 

Cited in Durham vy. R. R., 104 N. C. 261, 264, 10 S. E. 208; 
Railroad v. Olive, 142 N. C. 257, 55 S. E. 263; Bass v. 
Roanoke, etc., Power Co., 111 N. C. 439, 455, 16 S. E. 402; 
Purifoy v. Richmond, etc., R. Co., 108 N. C. 100, 12 S. E. 
741; I,oven v. Parson, 127 N. C. 301, 37 S. E. 271. 

§ 1-45. No title by possession of public ways.— 

No person or corporation shall ever acquire any 
exclusive right to any part of a public road, street, 
lane, alley, square or public way of any kind by 

reason of any occupancy thereof or by encroach- 
ing upon or obstructing the same in any way, and 
in all actions, whether civil or criminal, against 

any person or corporation on account of an en- 
croachment upon or obstruction or occupancy of 
any public way it shall not be competent for a 
court to hold that such action is barred by any 
statute of limitations. (Rev., s. 389; 1891, c. 224; 
CS. %435;7) 

Prior Law.—Prior to the enactment of this section title 
to lands by adverse possession could be acquired against 
a State or a municipal corporation, which is a_ political 
agent of the State; and where before the enactment of 

this statute sufficient possession of the character required 
had ripered the title to a part of a street of a city under 

what are now sections 1-30, 1-35, as construed by the deci- 
sions of our Supreme Court, the municipality may not re- 
assert the lost ownership except under the power of emi- 
nent domain vested in it by the law and for the public 
benefit. Threadgill v. Wadesboro, 170 N. C. 641, 87 S. 
Bemogds 

For cases decided prior to section, see Turner v. 
Com., 127 N. C. 153, 37 S. E. 191; Moose v. Carson, 104 N. 
C. 432, 10 S. E. 689; State v. Long, 94 N. C. 896; Crump v. 
Mims, 64 N. C. 767. 

Same—Effect of Section upon Title Acquired——Where an 
owner has acquired title by adverse possession to a part of 
a street under the Code of 1868 and the construction placed 
thereon by the decisions of the Supreme Court, the reversal 

of the principle thereafter by this Court cannot disturb the 

title theretofore acquired. Threadgill vy. Wadesboro, 170 N. 
G.641,, 8785.8. 520. 

Application of Section.—Possession of the street by any 
one claiming it adversely cannot divest or destroy the right 
of the public therein. The Court, in Moose v. Carson, 104 
N. C. 432, at p. 434, 10 S. E. 689, seems to have overlooked 
what was decided in State v. Long, 94 N. C. 896, with 
respect to the effect of adverse possession of a highway up- 
on the right of.the public or the citizen therein prior to this 
section. State v. Godwin, 145 N. C. 461, 465, 59 S. E. 132. 
Where a county entered into the possession of a square 

for the public use before this section, the provisions of this 
section will not permit the plaintiff to acquire title thereto 
by adverse possession under a deed purporting to convey a 
part thereof. Gates County v. Hill, 158 N. C. 584, 73 S. E. 
804. 
A right to maintain a building on a navigable stream 

which obstructs the operation of a draw in a county bridge 
cannot be acquired by adverse user by virtue of this section. 
Lenoir County v. Crabtree, 158 N. C. 357, 74 S. E. 105. 
Same—Curing Erroneous Charge. — An erroneous charge 

that the title to an open square, dedicated to and accepted by 
a town, would be acquired by seven years adverse posses- 
sion, contrary to the provisions of this section, is not cured 
alone by a full and complete charge on the principles of an 
offer to dedicate and an acceptance of the square by the 
town. Atlantic, etc., R. Co. v. Dunn, 183 N. C. 427, 111 S. 
E. 724. 
Applies Only to Streets Acquired by Municipality.—The 

principle of law of this section applies only to such streets 
as the municipality has acquired and not to land offered to 
be dedicated by a private citizen for use as streets when 
such offer of dedication has not been accepted by the munic- 
ipality before the offer has been unequivocally withdrawn. 
Gault v. Lake Waccamaw, 200 N. C. 593, 158 S. E. 104. 

Sections Construed with This Section. — Construing sec- 

[112] 



§ 1-46 Cries 

tion 146-91 providing that no statute of limitation shall ef- 
fect the title or bar the action of one claiming it under an 
assignment from the State Board of Education, ete., with 
sections 1-30, 1-35, and this section, it is held, that the limi- 
tations as to color for twenty-one years, and without for 
thirty years, do not apply to personal actions after the 
State has parted with her title to the lands; and the three 
years statute to recover damages for trespass in cutting and 
removing trees from the land applies under the facts in this 
case. Tillery v. Whiteville Iumber Co., 172 N. C. 296, 90 
S. E. 196, 
Possession Prior to Enactment.—When sufficient ad- 

verse possesssion of a street of an unincorporated town 
by the present owners and those claiming under them has 
been shown, for thirty-five years prior to the enactment 
of this section the right of the town to the use of the 
street is barred by the statute of limitations. Tadlock v. 
Mizell; (195) N.2C. -473,°132.S:. E713. 
Property Conveyed to Trustees for Municipal Purposes.— 

Where property was conveyed to trustees for the benefit 

of members of the community for use as a community house 
or playground, this section does not apply. Carswell v. 
Creswell, 217 N. C. 40, 7 S. E. (2d) 58. 

Art. 5. Limitations, Other than Real Property. 

§ 1-46. Periods prescribedi—The periods pre- 
scribed for the commencement of actions, other 
than for the recovery of real property, are as set 
forth in this article. (Rev., s. 390; Code, s. 151; 
CaCrE es. 30; C, $5436.) 
Statute Affects Remedy Only. — The statute of limita- 

tions relates only to remedy, and the defendant is never 
afforded an opportunity of relying upon it until the plaintiff 
resorts to his remedy, either by action on the judgment, or 
motion in the nature of scire facias to revive it. Berry v. 
Corpening, 90 N. C. 395. 
Same — Defenses against Former Statute. — Since the 

prior law was not an absolute bar to actions, but mer2ly 
raised a presumption of payment which might be rebutted, 
the question of changed residence, destitution or insolvency 
of debtor and other such questions were material in rebutting 
the presumption raised, but under the present law are im- 
material for such purposes since the present statutes totally 

bar the action. See Campbell v. Brown, 86 N. C. 376, 382. 
Actions for Which No Statutes. — There is no statute of 

limitations applicable to an action brought by citizens to 
test the validity of an election held relative to subscribing 

stock tc a railroad company, but such action must be 
brought within a reasonable time. Jones v. Commissioners, 
107 N. C. 248, 12 S. E. 69. Nor is there any statute appli- 
cable to the probate of wills. In re Dupree’s Will, 163 N. 
CIPS ORY AOE San ont y RS 

Application of Statutes to Trust Relations.—Where a part- 
ner receives firm money in winding up the affairs of the 
partnership in pursuance of an agreement that he so receives 
such funds, he holds them in trust for the other partners and 
the statutes do not run. McNair v. Ragland, 7 N. C. 139, 
145. 

Suspension of Statutes.—The statute of limitation does not 
run when there is no one in esse capable of suing. Grant v. 
Hughes, 94 N. C. 231. 

Effect of Change of Period by Amendment.—A reasonable 
time for the commencement of an action before the statute 
changing the period works a bar, Nichols v. R. R., 120 N. C. 
495, 26 S. E. 643, shall be the balance of the time unexpired 
according to the law as it stood when the amending act 
was passed, provided it shall never exceed the time allowed 
by the new statute. For example, if the action would have 
been barred in six years, and four years had elapsed before 
the amending act, then two years more would be a reasona- 

ble time. If three years time would bar the action and 
three years had elapsed, as in the present case, before the 
amending Act is passed, then three years thereafter would 

be the limit and no more, and this rule will apply to all 
other periods of limitation on actions, Culbreth vy. Down- 

ing, 121 N. C. 205, 206, 28 S. EK. 294. 
Cited in Copley v. Scarlett, 214 N, C. 31, 197 S. E. 623. 

§ 1-47. Ten years.—Within ten years an action— 

1. Upon a judgment or decree of any court of 
the United States, or of any state or territory 
thereof, from the date of its rendition. No such 
action may be brought more than once, or have 
the effect to continue the lien of the original 
judgment. ; 
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2. Upon a sealed instrument against the princi- 
pal thereto. 

3. For the foreclosure of a mortgage, or deed 
in trust for creditors with a power of sale, of real 
property, where the mortgagor or grantor has 
been in possession of the property, within ten 

years after the forfeiture of the mortgage, or 
after the power of sale became absolute, or with- 
in ten years after the last pa:ment on the same. 

4, For the redemption of a mortgage, where 
the mortgagee has been in possession, or for a 
residuary interest under a deed in trust for cred- 
itors, where the trustee or those holding under 
him has been in possession, within ten years after 
the right of action accrued. 

5. For the allotment of dower upon lands not 
in the actual possession of the widow following 
the death of her husband. (Rev., s. 391; Code, s. 
152%Ce C. Pi, sss uot Ge reeeeshe.) CO. S, 4375) 

I. In General. 

II. Subs. (1). Judgments and Decrees. 
IIJ. Subs. (2). Sealed Instruments. 

IV. Subs. (3). Mortgage Foreclosure. 
V. Subs. (4). Redemption of Mortgage. 

I. IN GENERAL, 

Editor’s Note.—The 1937 
to this section. 

For a discussion of the effect of the amendment, see 15 N. 
C. Law Rev. 354. 

See 11 N. C. Law Rev. 220. 
Law Prior to Section.—It was said of the statute of pre- 

sumption immediately preceding this section that, “its wob- 
vious policy, as said in Ingram v. Smith, 41 N. C. 97, is to 
insist peremptorily on diligence in all cases to which it has 
any application, and it is one which the courts must fairly 
carry out. So emphatically is it a statute of repose, that 
no saving is made in it of the rights of infants, femes covert, 
or persons non compos.’ Hamlin v. Mebane, 54 N. C. 18; 
Hodges v. Council, 86 N. C. 181; Headen vy. Womack, 88 N. 
C. 468, 470. 

The presumption was not conclusive; it might have been 
rebutted by any pertinent proof, and such proof was pre- 
sumed by the appellate court where there was no complaint 
of the finding of fact by the Court. In re Walker, 107 N. C. 
$404 3430020S: (By. 8136; 

Though not strictly a statute of limitations, the section 
was so denominated in a. general sense, and hence it was 
made a part of the chapter: denominated in the Revisal Code 
“Timitations.’” And although it did not create an absolute 
bar, it did, in a sense, create a conditional bar. Rogers v. 
Clements, 98 N. C. 180, 184, 3 S. EF. 512. 
Same—Effect of Present Section.—This section has taken 

the place of the former statute of presumptions, R. C., ch. 
65, sec. 18 in respect to judgments. Brown v. Harding, 171 
IN: 5" 686; 6895.89 Sh 55222: 

Retreactive Effect.—This statute did not apply to actions 

commenced before August, 1868, or where the right of action 

accrued before that date. Gaither v. Sain, 91 N. C. 304. 
A limitation is inflexible and unyielding; it ceases to 

operate only in the way and for the cause prescribed by the 
statute. Brown v. Harding, 171 N. C. 686, 689, 89 S. E. 222. 
Application Limited to Actions or Suits—Power of Sale.— 

The statute was intended to apply only to actions or suits, 
and this is apparent from the very language of the law. In 
a case where it became necessary to decide whether a sale 

under a power was a suit or an action within the meaning 
of a statute it was held that a proceeding to foreclose a 
mortgage by advertisement is not a suit. Such a proceeding 
is merely an action of the mortgagee exercising the power 
ot sale given him by the mortgagor. In no sense is it a suit 

in any court, and all the definitions of that word require 
it to be a proceeding in some court. Cone v. Hyatt, 132 N. 
C. 810, 44 S. E. 678; Miller v. Coxe, 133 N. C. 578, 582, 45 S. 

E. 940. 
The legislature has prescribed ten years as the limitation 

to an action upon a judgment, but it has made no provision 
for a party to avail himself of its protection when there is 
no action or proceeding in the nature of an action taken 
against him. Berry v. Corpening, 90 N. C. 395, 398. 

Same—Leave to Issue Execution.—A proceeding for leave 
to issue execution on a judgment charging lands with owelty 
in partition is an ‘action’? within the meaning of the statute 
of limitations. Ex parte Smith, 134 N. C. 495, 47 S. E. 15. 

amendment added subsection 5 
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Sufficiency of Plea of Section—An answer alleging ‘‘that 
the plaintiff has not brought his action within the time pre- 
scribed by law, and the same is barred by the statute of 
limitations,’ is a sufficient plea of the statute of limitations. 
Pemberton v. Simmons, 100 N. C. 316, 6 S. E. 122. 
Duty to Consider Unsatisfactory Plea—Although the plea 

oi this section was indefinite and unsatisfactory, it was the 
duty of the court below to have considered and determined 
it, and a failure to do so was held to be error. Proctor v. 
Proctor, 105 N. C. 222, 10 S. E. 1036. 

Effect of Part Payment.—A partial payment voluntarily 
made does not remove the statutory bar. McDonald v. Dick- 
son, 87 N. C. 404. See dissenting opinion. 

Effect of Making or Adding Parties.—Where this section 
applies, its provisions are not affected by the fact that addi- 
tional parties to the action, ordered by the Supreme Court, 
had not been made before a succeeding term of the superior 
court, and the judge had thereupon ordered a discontinuance 
of the action, from which there was no appeal. Geitner v. 

Jones, 176 N. C. 542, 97 S. E. 494. 
Evidence as to Running.—Evidence as to the running of 

this statute can have no pertinency where but little more 
than three years has elapsed. Wilcoxon v. Logan, 91 N. ©. 

449. 
Applied in Serls v. Gibbs, 205 N. C. 246, 171 S. E. 56; 

Farmville v. Paylor, 208 N. C. 108, 179 S. E. 459; Allsbrook 
v. Walston, 212 N. C. 225, 193 S. EB. 151; Davis v. Cock- 
man, 211 N; GC. .630,. 9191 Sh, 322: 

Cited in Sikes v. Parker, 95 N. C. 232; Usry v. Suit, 91 
N. C. 406, 416; Wilcoxon v. Logan, 91 N. C. 449; Williams 
v. McNair, 98 N. C. 332, 4 S. E. 131, 133; In re Gibbs, 205 
N.C. 312; 171 SB. 55> Burry siculleecdoe Ne Gy 417, 420,177 
S. E. 641; Davis v.' Alexander, 207 N.C. 417, 420, 177 S. E. 
417; Ritter v. Chandler, 214 N. C. 703, 200 S. E. 398; Own- 
bey v. Parkway Properties, 221 N. C. 27, 18 S. E. (2d) 710. 

II. SUBS. (1). JUDGMENTS AND DECREES. 

Prior Law.—This statute of presumptions Rev. Code ch. 

65, section 18, the former law corresponding to this section, 
which declared that judgments, decrees, etc., should be 
presumed to be satisfied within ten years was not conclu- 
sive. In re Walker, 107 N. C. 340, 12 S. E. 136. 
A decree in proceedings for partition had in 1861, adjudg- 

ing owelty of partition against certain shares of the land 
divided, was subject to the statute of presumptions, which 
corresponded to this section, because this section is not 
retroactive. Herman v. Watts, 107 N. C. 646, 12 S. E. 437. 

If there are valid subsisting judgments for the unpaid 
mortgage debt and the vendee does not deny the liability, 
the assignee of a joint vendor cannot insist upon the statute 
of presumption of payment from lapse of time as to the 

original debt, nor upon a bar by the act of limitations, as 

to the reduced debt assumed by the assignee of the vendee. 
Ely v. Bush, etc., Co., 89 N. C. 358. 
There is therefore no analogy which makes the decisions 

under the former precedents applicable to the present law 
(since the C. C. P. in 1868) inasmuch as they relate entirely 
to rules of evidence and not to the removal of a statutory 
bar where the action is upon a bond or judgment. McDon- 

ald v. Dickson, 87 N. C. 404, 406. 
Prior to this statute there was no limitation absolutely 

barring the cause of action upon a judgment, but the 
statutes merely raised a presumption of payment which 
might be rebutted by competent evidence. 
The period of time necessary to lapse before the presump- 

tion arose varied with the various statutes. At common law 
the period required was a great lapse of time, next the 
period was fixed by statute at 20 years, and then by the act 
of 1826 was changed to ten years. This remained the law 

until the C. C. P. of 1868 which changed the presumption to 

an absolute bar and the period fixed at ten years. See Mc- 

Donald v. Dickson, 87 N. C. 404, 412. 
Statute Strictly Construed. — A _ statute so entirely in 

derogation of common right as is the statute of limitations, 

should be strictly construed, and under it a judgment should 

not be treated as a contract, because it does not come with- 

in the necessity of that term. McDonald v. Dickson, 87 N. 

C. 404, 411. 
Retroactive Effect.—A judgment rendered before, though 

docketed after, the adoption of the Code of Civil Procedurs, 

is subject only to a presumption of satisfaction, and not to 

the statute of limitations as prescribed in the Code. John- 

ston v. Jones, 87 N. C. 393. 
Section Operates as Bar.—This section fixes the current 

period of ten years as that which terminates the lien of a 

judgment, and operates as a bar to a new action upon it. 

McDonald v. Dickson, 85 N. C. 248, 251. 

An action to enforce the lien of a judgment by condemn- 

ing the land of the judgment debtor to be sold is not an 

action upon a judgment within the purview of subsection 
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(1), but even if the statute were applicable it would not 
have the effect of continuing the lien of the judgment be- 
yond the ten-year period prescribed by § 1-234. Lupton v. 

Edmundson, 220 N. C. 188, 16 S. E. (2d) 840. 

Significance of Transcribing Justice’s Judgment to Su- 

perior Court.—A creditor having a judgment in a justice’s 
court may keep his judgment altogether in that court, and 
rely alone on such process for its enforcement as a justice 
of the peace may issue; and if he so do, the bar of sectien 

1-49 will apply to it at the end of seven years, unless before 

that time he sues and obtains a new judgment as he law- 
fully may do; but if he elect to have a transcript docketed 
in the superior court, and it is done, then all right 
of execution in the justice’s court is renounced and in lieu 
thereof, the creditor has the more efficient and far reach- 
ing executions and process of the superior court. Broyles v. 
Young, 81 N. C. 315, 318. 
The transcript of a justice’s judgment docketed in the 

superior court becomes, for the purpose of lien and execu- 
tion, a superior court judgment and is subsequent to the 

ten-year limitation notwithstanding section 1-49. Broyles v. 
VYourigy Sle Nasee ole 
Land is not relieved under this section of a judgment 

lien by the mere transfer of the debtor’s title. But it has 
been held that ‘‘the lien upon lands of a docketed judg- 
ment is lost by the lapse of ten years from the date of 
the docketing, and this notwithstanding execution was _ be- 
gun but not completed before the expiration of ten years.’ 
Osborne v. Board of Education, 207 N. C. 503, 504, 177 S. 
E. 642, citing Hyman v. Jones, 205 N. C. 266, 171 S. E. 
103. 

Application to Foreign Judgments. — This section applies 
to fcreign judgments. Arrington v. Arrington, 127 N. C. 196, 
SYA SS Ley way} 

A cause of action on a judgment accrues from the date 
of its rendition. Rodman yv. Stillman, 220 N. C. 361, 365, 17 
Sones (ad) sac 
When Statute Begins to Run — Judgment for Costs. — 

A judgment for costs is considered part of the first judgment 
where the costs were first levied against the plaintiff but 
were later adjudged against the defendant, and there is no 
bar except from the lapse of ten years under par. (1) of this 
section. Owen y. Paxton, 122 N. C: 770; 772, 30S. Ev 343. 
Same—At Time of Judgment or Confirmation of Sale. — 

Wkere an action is instituted to recover the amount due on 
a note and to foreclose the mortgage securing the same and 
judgment is rendered on the debt, an order being made 
for the sale of the land, which sale was later reported and 
confirmed, the statute of limitations began to run at the 
date of the money judgment and not from the date of the 
confirmation of the sale. McCaskill v. McKinnon, 121 N. 
Cr o2 25 Saban cone 

Same—Judgment for a Devastavit against Executor.— 
When an action is brought against an executor or adminis- 
trator for a devastavit, and a judgment is obtained against 
him, the cause of action accrues at the time of the qualiti- 
cation, and the law in force at the time governs, but when 
the action is brought after the death of the executor, the 
cause of action accrues as against his real and personal rep- 
resentative, when such representative qualifies and gives 
notice to creditors. Syme v. Badger, 96 N. C. 197, 2 S. E. 61. 
Same—Alimony Payé le Annually. — In an action on a 

judgment for alimony, payable annually, the annual sums 
are barred within ten years from the time they become due 
under this section. Arrington v. Arrington, 127 N. C. 190, 
37 S. E. 212. See dissenting opinion. 

Stopping the Statute—Where judgment was taken in 
1926, and in 1931 defendant moved before the clerk to set 
the judgment aside, motion denied and appeal taken to the 
judge, and the clerk ordered that execution should not is- 
sue until the adjournment of the August, 1931, term of 
court, and the appeal to the judge was never heard, the 
order of the clerk and the appeal to the judge did not have 
the effect of stopping the statute and the judgment was 
barred in 1939 by the ten years statute of limitations. Exum 
vw. Carolina RS Cong 222. Ns 1G. 222.927 25. (coe 

Effect of Judgment upon Contract or Tort.—A cause of 
actici on contract or tort loses its identity when merged in 
a judgment; and thereafter a new cause of action arises out 
of the judgment. McDonald yv. Dickson, 87 N. C. 404. 

Period of Statute—Effect of Admission of Claim by Ad- 
ministrator.—A claim reduced to judgment is barred by the 
ten years statute of limitation unless the claim was ad- 
mitted by the administrator, or action was brought upon it, 
in one year after the expiration of the ten years on the ap- 
pointment of administrator as _ frescribed by _ statute. 
Brittain v. Dickson, 104 N. C. 547, 10 S. E. 701. 
Same—Specialties Reduced to Judgments. — Specialties, 

when reduced to judgments, are merged, and the statute bar- 
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ring judgments will then apply. 
NN? Gu547,..10 S: B. 701. 

Effect of Issuing Executions During leriod.—The statute 
of limitations may be set up as a defense by an administra- 
tor to a motion for leave to issue execution after ten years 
from the date of docketing a judgment against his intestate 
and this although executions have regularly been issued 
within each successive period of three years after the judg- 
ment was docketed. Berry v. Corpening, 90 N. C. 395. 
The words ‘‘any state’ must be taken to mean the judg- 

ment of a court of any state including our own. But it 
could make no material difference, even if not construed 
to include this state, since, by section 1-56, every action for 
relief not specially provided for must be commenced within 
the same period of ten years after the cause of action shall 
have accrued. McDonald v. Dickson, 85 N. C. 248, 251. 

Effect of Payment on Judgment. — A payment on a 
judgment does not arrest the running of the statute of 

limitations. McCaskill vy. McKinnon, 121 N. C. 192, 28 S. 
FE. 265. 
A partial payment on a judgment does not arrest the run- 

ning of the statute of limitations. Hughes v. Boone, 114 
Ne C.1545,555 JOC Seu G3: 
Comparison of Effect of Application of Section 1-56 with 

This Section—It can make no difference whether subsec- 
tion 1 of this section or section 1-56 applies. The result 
will be the same in either case. Ex parte Smith, 134 N. 
405 5023) 47/-S5) B16. 

Application to Issuance of Execution. — The issuing of 
an execution on a decree charging owelty in partition is 
barred within ten years. Ex parte Smith, 134 N. C. 495, 47 
mote tynr 20; 
The statute of limitations is a proper plea and a com- 

plete bar to a motion for leave to issue execution on a 
judgment, when such motion is made more than ten years 

after the rendition of such judgment. McDonald v. Dick- 
son, 85 N. C. 248. 

III. SUBS. (2) SEALED INSTRUMENTS. 

Section Operates upon Remedy.—This section limits the 
time within which actions may be brought and thus op- 

erates upon the remedy and not the right. The bar of the 
statute on a sealed promissory note is of that character, 

and while it takes away the forum for the enforcement of 
the note, it does not destroy the debt. Demai v. Tart, 221 

Ny Cr 106. 109; 19. S> B+ €2d)> 130. 

When Statute Begins to Run—Breach of Warranty. — 
In an action tor breach of a covenant of warranty the stat- 
ute of limitation begins to run when there is an ouster of 
the grantee. Shankle v. Ingram, 133 N. C. 254, 45 S. E. 578. 
Same—Breach of Covenant of Seizin. — In an action for 

damages for breach of covenant of seizin the statute of 
limitation begins to run upon delivery of the deed. Shankle 

v. Ingram, 133 N. C. 254, 45 S. E. 578. 
Same—Coupons of Bonds. — The Statute of Limitations 

begins to run against coupcns of bonds at the maturity, 
not of the bonds, but of the coupons. Threadgill v. Com- 
missioners, 116 N. C. 616, 617, 21 S. E. 425. 
Same—Guaranty under Seal. — An action upon a guar- 

anty under seal is not barred until ten years after the 
cause of action accrues. Coleman vy. Fuller, 105 N. C. 328, 
LISS, 175: 
Application to Sureties. — This subsection is not appli- 

cable to actions against sureties. The use of the word 
“principal” and the omission of the word “‘sureties’’ clearly 
indicates this to be the intention of the legislature. Sec- 
tion 1-52, subs. (1) is applicable to sureties and the action 
against them is limited to three years. Welfare v. Thomp- 
son, 83 N. C. 279; Redmond v. Pippen, 113 N. C. 92, 18 S&S. 
E. 50; Barnes v. Crawford, 201 N. C. 434, 437, 160 S. E. 464; 
North Carolina Bank, etc., Co. v. Williams, 208 N. C. 243, 
244, 180 S. E. 81; North Carolina Bank, etc., Co. v. Wil- 
liams, 209 N. C. 806, 185 S. E. 18. 
Guarantor as Principal under Section. — Neither the 

spirit nor the letter of this section makes a guarantor prin- 
cipal to the original obligation. Coleman vy. Fuller, 105 N. 
C. 328, 332, 11 S. E. 175. From dissenting opinion. 
Application to Bills, Notes, etc. — The prior law, as does 

this section, embraced “‘single bills,” as well as promis- 
sory notes and other demands therein designated. Rogers 
v. Clements, 98 N. C. 180, 3 S. E. 512. 
An action on a note under seal against the endorser on 

the note is ordinarily barred after three years from matu- 
rity of the note, by § 1-52, subs. 1, even though the en- 
dorsement is itself also under seal, an endorser not being a 
principal to the note so as to come within the provisions of 
this section, prescribing a tea-year period “upon a sealed 
instrument against the principal thereto.” Howard v. 
White, 215 N. C. 130, 1 S. E. (@d) 356. 

Where the note contained the word “‘seal’’ opposite the 

Brittain v. Dickson, 104 
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signature it was held to be conclusive as to the nature of 
the instrument. Therefore this section controls as to the 
time within which an action might be brought. Federal 
Reserve Bank v. Kalin, 81 F. (2d) 1003. ; 

Application to Bonds—Former Law. — The corresponding 
section of the former law was construed to embrace single 
bonds, though they were not named in terms. Rogers v. 
Clements. 98 N. C. 180, 184, 3 S. E. 512. 
The presumption of payment of a bond arises after ten 

years from the time the right of action accrues, and the 
provisions of section 1-26 do not apply. Hall v. Gibbs, 87 
INS re 
Same—Section Not Retroactive. — A bond for the pay- 

ment of money executed prior to this section, by the prin- 
cipal and his sureties is exempted from the operation of 
the statute of limitations as contained in this section. 
Knight v. Braswell, 70 N. C. 709. 

Conditions Repelling Statute — Set-off. — A _ set-off in 
favor of the obligor is not a part payment as to an endorser 
and does not repel the statute. Woodhouse v. Simmons, 
Go NG Gy oO: 
Power of Sale in Deed of Trust.—See generally, Merri- 

mon v. Postal Tel.-Cable Co., 207 N. C. 101, 176 S. E. 246. 

Whether Note under Seal as a Question of Law or Fact. 
—While ordinarily the bar of the statute of limitations 
is a mixed question of law and fact, where, in an action on 
a note, the plea of the statute is based upon defendant’s 
contention that the note was not under seal, but defendant 
offers no evidence in support of his contention that he did 

not adopt the printed word “seal’’ appearing on the note 
after his name as maker, the question of the statute be- 

comes a matter of law, and the court properly refuses to 

submit an issue as to whether the action was barred. 
Ctirnimeys Currin, 219) Ns. Cy 815,115 Sa (ad) 279. 

Iv. SUBS. (3) MORTGAGE FORECLOSURE. 

The prior law ccrresponding to this section created a 
presumption that after ten years the mortgage was pre- 
sumed to have been satisfied which might have been re- 
butted and did not operate to absolutely bar the right. 
Pemberton v. Simmons, 100 N. C. 316, 6 S. E. 122. 
Only Limitation upon Right to Foreclose. — This section 

is the only limitation upon the mortgagee’s right of action 
for foreclosure or sale. Parker v. Banks, 79 N. C. 480, 
484, 
Prerequisites to Bar. — In order to bar an action for re- 

lief under this section two things must concur, namely, 
the lapse of ten years after the forfeiture or after the power 
of sale became absolute or after the last payment, and the 
possession of the mortgagor during that period. Woodlief 
v. Wester, 136 N. C. 162, 168, 48 S. E. 578; Ownbey v. 
Parkway Properties, 222 N. C. 54, 56, 21 S. EB. (2d) 900. 
Necessity for Possession. — The mere lapse of time, un- 

accompanied by any possession, does not obstruct the right 

to foreclose a mortgage. Simmons y. Ballard. 102 N. C. 
105, 9 S. E. 495. Decided under prior statute. 
The statutory presumption of abandonment of an equi- 

table claim to land, arising \ithin ten years after the right 
of action accrues, is fatal to the plaintiffs upon the facts of 
this case. Headen v. Womack, 8&8 N. C. 468. 
Same — Remainderman before Lapse of Life Estate. — 

The actual possession of the life tenant does not inure to 
the remainderman. Thus, during the continuance of the 
life estate the latter cannot avail himself of that actual 
possession as against one who holds a mortgage on his in- 
terest for the purpose of barring his right under the mort- 
gage. Malloy v. Bruden, 86 N. C. 251, 257; Woodlief v. 
Wester, 136 N. C. 162, 164, 48 S. E. 578. 
Where a remainderman, not being in possession, executes 

a mortgage, the foreclosure of the mortgage is not barred 
aiter ten years from the forfeiture thereof or from the last 
payment, such action being brought within ten years from 

the time of the acquisition of the possession by the remain- 
derman. Woodlief v. Wester, 136 N. C. 162, 48 S. E. 578. 
Character of Possession Necessary.—It is impossible to sup- 

pose that the legislature intended a constructive possessicn, 
for the “mortgagor or grantor’ could never have such pos- 
session as against a mortgagee. The latter has the right 

ot possession by construction of law, as he has the legal 
title, and, if a constructive possession was intended, there 
was no use in requiring possession at all, as, if neither 
party was in actual possession, the constructive possession 

would always be in the mortgagee. Dobbs v. Gullidge, 20 N. 

C. 197; London v. Bear, 84 N. C. 266; Deming v. Gainey, ‘5 
N. C. 528; the Code, section 146; Williams v. Wallace, 

72 N. C, 354; Simmons v. Ballard, 102 N. C. 105, 9 S. 

E. 495; Woodlief v. Wester, 136 N. C. 162, 166, 48 S. E. 

578; Ownbey v. Parkway Properties, 222 N. C. 54, 21 S. 

E. (2d) 900. 

Same—Section Applicable to Exclusion of 1-56.—Where 
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there is nc possession by either party, there can be no 
running of the statute. If it was intended that section 1-56 
should apply where there is no possession by either party, 

it was utterly useless to insert in subsection (3) and (4) 
the provision in regard to possession, as the statute under 

such a construction of section 1-56, would run whether 
there was any possession or not, and the period of limita- 
tion is the same in both sections. Woodlief v. Wester, 136 
N. C. 162, 169, 48 S. E. 578. 

Since this subsection is an express provision of law di- 
rectly applicable to an action to foreclose, it must be dis- 
regarded altogether before section 1-56 has any applciation. 
Such a construction would be a complete reversal of the 
will of the legislature as plainly expressed. Woodlief v. 
Wester, 136 N. C. 162, 168, 48 S. E. 578. 

There are several cases decided under section 1-56 in 
which the principle of section 1-47, sub. 3 has been adopted 
by analogy, and in which it was held that a party who re- 
mains in possession of land is not barred of any equity 
therein by lapse of time, and that the statute runs only 
where the other party has had possession. ‘Thornburg v. 
Mastin, 93 N. C. 258; Mask v. Tiller, 89 N. C. 423; Smith 
v. McKee, 87 N. C. 389; Norton v. McDevit, 122 N. C. 
755, 756, 30 S. E. 24. Menzel v. Hinton, 132 N. C. 660, 44 
S. E. 385, 95 Am. St. 660 was explained in Woodlief v. Wes- 
ter, 1367 Ni. /@. 162, 168, 48-S. EB. 578: 

When Holding Becomes Adverse. — When the mortgagor 
of property is left in possession, he or his vendee holds it 
for the mortgagee, and his possession does not become ad- 
verse so as to set the statute in motion until condition 
broken. Woody v. Jones, 113 N. C. 253, 18 S. E. 205. 
Absence from State as Suspending Section. — An ac- 

tion to foreclose a mortgage comes within the purview of 

section 1-21, and the absence of the mortgagor from the 
state suspends the running of the statute. Love v. West, 
169 N. C. 13, 14, 84 S. E. 1048. 

Where this subsection 3 is pleaded, the absence of the mort- 
gagor from the state for a year or longer as prescribed in 

section 1-21 will not be counted, nor will any presumption 
of payment of the debt be raised within the period allowed 
for the commencement of the action. Love v. West, 169 N. 
C. 13, 84 S. E. 1048. See concurring opinion. 

Effect upon Debt Secured. — The provisions of this para- 
graph only bar an action to foreclose the mortgage, and do 
not bar an action to recover the debt secured by the mort- 
gage. Fraser v. Bean, 96 N. C. 327, 2 S. EB. 159. 

Effect of Bar of Debt upon Foreclosure. — The fact that 
a note is barred by the three-year statute, section 1-52, 
does not prevent the mortgagee from foreclosing his mort- 
gage securing it, this section being applicable. Jenkins v, 
Griffin, 175 N. C.:184, 95 S. E. 166. 
Althcugh an action upon the debt secured by a mortgage 

may be barred by the lapse of time, the remedy appertain- 
ing to the security may be enforced. Overman v. Jack- 
son, 104 Ni. Cs 74,10 S. Be 87, 
Where a note has not been barred, the foreclosure of a 

deed in trust, securing it, may be ordered. Geitner v. 

Jones, 176 N. C. 542, 97 S. E. 494. 

A mortgage is an incident of the note it secures, and the 
statute of limitations will not run against its foreclosure 
when it has not run against the note. Humphrey v. Steph- 
ens, 191 N. C. 101, 131 S. E. 383. 

Effect of Payment of Interest.—This section will not bar 
foreclosure on a deed of trust when, although the debt was 
due more than 10 years ago, interest has been paid on the 
debt within 10 years. Dixie Gro. Co. v. Hoyle, 204 N. C. 
109, 167,S. EF. 469. 

Section Not Applicable to Power of Sale — The execution 
of a power of sale in a mortgage is not barred by the stat- 
ute of limitations referring to actions to foreclose mor:- 
gages. Miller v. Coxe, 133 N. C. 587, 45 S. E. 940. For 
limitation upon execution of power of sale, see sec. 45-26. 

This section applies to actions for foreclosure of a mort- 
gage or deed of trust and not to foreclosure under a power 
of sale and to take benefit under such a statute, it must 
be pleaded. Spain v. Hines, 214 N. C. 432, 434, 200 S. E. 25. 
See also, 17 N. C. Law Rev. 448. 

It is conceded that if it were necessary for the mortgagee 
to bring an action to invoke the equitable aid of the court to 
foreclose his mortgage, he would be barred, because in that 
event he would abandon his power of sale and ask for the 
intervention of the court, which would be compelled to en- 
force the statutory bar. Woodlief v. Wester, 136 N. C. 
162, 168, 48 S. E. 578. 
The theory of the statute is that there has been an 

abandonment of the right, which will not be presumed un- 
less the party resisting the, enforcement of the right has 
had possession. Woodlief v. Wester, 136 N. C. 162, 169, 
48 S. E. 578. 

Effect of Barring Foreclosure upon Power of Sale. — 
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“The court said in Menzel v. Hinton, 132 N. C. 660, 662, 44 
S. FE. 385, ‘It is well settled that an action upon the debt 
may be barred without affecting the right to maintain an 
action to foreclose the mortgage given to secure it. Cape- 
hart v. Dettrick, 91 N. C. 344. This because the bar of 
the statute affects only the remedy and not the right,’ and 
upon this point the court was unanimous.” Jenkins v. 
Griffin, 175 N. C. 184, 186, 95 S. E. 166. 

It was further said that the execution of a power of sale 
is not within the language of this subsection saying, ‘It 
Is not necessary for the mortgagee to institute an action 
for the foreclosure of the mortgage or the execution of the 
power of sale; hence no time is fixed by the statute within 
which he must execute the power. The word ‘action’ in 
the paragraph evidently has reference to the action for 
foreclosure, and not to the execution of the power of sale, 
which requires no action.” See Miller v. Coxe, 133 N. C. 
578, 582, 45 S. E. 940. 

But the general assembly has changed the law in this 
particular by providing that the power of sale “shall he- 
come inoperative, and no person shall execute any such 
power when an action to foreclose such mortgage or deed 
of trust for the benefit of creditors would be barred by the 
statute of limitations,’ section 45-26, and this subsection, 
bars actions to foreclose a mortgage or deed of trust un- 
less commenced within ten years, etc. Jenkins v. Griffin, 
175m. Camis, 18750 95mS. bael66: 
Menzel v. Hinton was followed in Cone v. Hyatt, 132 N. 

C. 810, 812, 44 S. E. 678, and section 45-26, which bars a 
power of sale when foreclosure is barred, was passed to 
overcome the decisions. Humphrey v. Stephens, 191 N. C. 
TOMS LO lol oe ra mocoe 

The Exercise of a Power of Sale under Mortgage is not 
a Suit. — See Miller v. Core, 133 N. C. 578, 582, 45 S. BE. 
940. 

Applicability to Consent Judgment Allowing the Equity. 
—A consent judgment providing that the defendant has an 
equity to redeem the land upon the payment of a certain 
sum, on or before a certain day, and if this payment is 
made on or before that day the plaintiff will convey said 
land to the defendant, but in case of failure to pay within 
the time limited, the defendant shall stand absolutely de- 
barred and foreclosed of and from any and all equity or 
other estate, established the relation of mortgagor aad 
mortgagee, and notwithstanding the provision of strict 
foreclosure that relation continued to exist after the day 
of forfeiture and under this subsection ten years posses- 
sion of the defendant, after default, bars the plaintiff. 
Banntvs Braswell; 139 N& Goris5y ol) Soe 

Necessity of Pleading Section — Waiving Objection. — 
When a party to an action involving the title to lands in 
dispute contends that a. certain mortgage necessary in the 
paper title of the adverse party, is barred by this subdi- 
vision an objection that the same was not specially pleaded 
is waived when, after the conclusion of the evidence and 
argument, he obtains permission from the court to open 
the case and offer evidence tending to show that the mort- 
gage had been kept in date of payment, thus rendering 
the issue appropriate and necessary. Ferrell v. Hinton, 161 
NeiGa 648; 077 Sa ee eede 

Section Must Be Specifically Pleaded. — In an action to 
foreclose a mortgage the ten-year statute of limitations 
must be specially pleaded. Stancill v. Spain, 133 N. C. 
76, 45 S. E. 466. 

Power of Grantee to Plead. — The grantees of a mort- 
gagor are entitled to plead, in a foreclosure action, the 
statute of limitations. Stancill v. Spain, 133 N. C. 76, 45 
S. E. 466. 

Section Applicable to Mortgage of Surety. — Where a 
surety executes a mortgage on his own land, an action to 
foreclose the same is not barred until. the expiration of 
ten years. Miller v. Coxe, 133 N. C. 578, 45 S. E. 940. 

Applicability to Vendor and Vendee. — While the rela- 
tion of vendor and vendee is in many respects similar to that 
existing between mortgagor and mortgagee, this subsec- 
tion does not embrace actions arising out of executory coa- 
tracts for sales of land. Overman v. Jackson, 104 N. C. 
4 LOGS. ee. oe 

Cancellation of Barred First Mortgage by Second Mort- 

gagee. — A second mortgagee cannot have the first mort- 
gage canceled because it is barred by the statute of limi- 
tations. Miller v. Coxe, 133 N. C. 578, 45 S. E. 940. 

Effect of Part Payment. — Payment on a bond secured 
by mortgage before it goes out of date, and within ten 
years before suit brought, will prevent the bar of the stat- 
ute of limitations, and a purchaser of the Jand at a mort- 
gage sale will not be barred. Williams v. Kerr, 113 N. 
C, 306,18 S. EB. S01. 
Part payment operating to start the running of the stat- 
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ute of limitations anew against the right of action to fore- 
close a mortgage or deed of trust, is any payment on the 
debt secured by the instrument, and the action to fore- 

close is not barred within ten years from such payment 

notwithstanding that the part payment is applied to only 

one of the notes secured, resulting in the bar of the stat- 

ute as to an action on the other note. Demai v. Tart, 221 
N.C. 106, A9 S: B.S): 120: 

Sale under Barred Mortgage — Remedy of Mortgagor, — 

A sale under a mortgage barred by the statute would 
carry to the purchaser no title. The plaintiff mortgagor 
being in possession has a full defense to an action for 
ejectment when brought by the purchaser. Capehart v. 
Biggs ites Co., 377, IN. C2615" Box’ vy.) Kline, "85 N.C." 173: 
Hutaff vy. Adrian, 112 N. C. 259, 17 S. E. 78. 
Where a mortgagor in possession has a full defense to an 

action for ejectment when brought by a purchaser at a sale 
under a mortgage barred by the statute of limitations, the 
court will not interfere by injunction to prevent a_ sale 
threatened by the mortgagee. It would be otherwise if there 
were a contest as to the amount due under the mortgage. 
Tutaff v. Adrian, 112 N. C. 259, 17 S. E. 78. 

Sale While Suit to Foreclose Pending.—Suit to foreclose 
a duly registered deed of trust was instituted prior to the 

bar of this section against the trustee, the cestuis and the 
assigns of the cestuis. While the suit was pending, the 
assigns of the cestuis sold the property, and upon discov- 
ering the transfer, plaintiff had the purchasers made par- 
ties. At the time they were made parties the ten-year pe- 

riod prescribed by statute had expired. It was held that 
the purchasers during the pendency of the foreclosure suit 
were chargeable with notice thereof and acquired only that 
interest which their grantors then had, and could not as- 
sert the bar of the statute. Massachusetts Bonding, etc., 
Couews Kaox, 220 N. C."725, 18S. FE: Cd) 436, 138 A. LT. R. 
1438. 

Foreclosure Held Only Remedy in Absence of Signed Note. 
—Where the plaintiff did not sign the note and was not 
bound thereby, having executed only a deed of trust on 
her land as additional security for the debt, in the event 
of default in payment, foreclosure of the deed of trust ig 
the only action maintainable against her. This_ section. 
therefore, prescribes the time within which an action may 
be brought. Carter v. Bost, 209 N. C. 830, 184 S. E. 817. 
Principle illustrated in Woody v. Jones, 113 N. C. 253 

Boaor Sao cue 

V. SUBS. (4). REDEMPTION OF MORTGAGE. 

Applicability to Trust Relation.—The personal representa- 

tive of a trustee, constituted by a deed in trust, has no 
right to plead this statute of limitation against his cestui 
que trust calling for a settlement of the trust. Johnston v. 
Overman, 55 N. C. 182. 
When Statute Begins Running. — Where, in accordance 

with the agreement expressed in the instrument, the mort- 
gagee enters at once into possession of the lands, the mort- 
gagor’s right for an accounting arises when the bond the 
instrument secures has matured and remains unpaid; and 
his right of action and that of those claiming under him 
accrues then, and the mortgagor’s right of action is barred 
by a continued peaceful possession by the mortgagee for ten 
years therefrom. Section 1-42 does not apply. Crews v. 
Crews, 192 N. C. 679, 135 S. E. 784. 

Necessity for Possession in Mortgagee.—The mere lapse of 
time, unaccompanied by possession. does not obstruct the 
right to redeem. Simmons v. Ballard, 102 N. C. 105, 9 S. E. 
495. Decided under prior statute. 
The statute of limitation does not run against a mortgagor 

in possession of lands by reason of the legal title being in 
the mortgagee, not in possession. Cauley vy. Sutton, 150 N. 
CrSe7, 64S, Ears. 
This section applies only where the mortgagee or trustee 

is in possession. The opinion of the Court in this case 
rests upon the ground that it does not apply where the 
mortgagee or trustee has not been in possession, hence such 

case necessarily is one not therein ‘‘provided for” and falls 
under section 1-56. Woodlief v. Wester, 136 N. C. 162, 170, 
48 S. E. 578. From dissenting opinion. It was held in the 
main opinion that § 1-56 was not applicable. 
Same—Holding under Tenant.—Where a mortgagee takes 

adverse possession of, and rents out the mortgaged land, 
the payments of rent to him by his tenants on the land does 
not affect the running of the statute of limitations against 
the mortgagor’s right to sue for redemption. Frederick v. 
Wilhams, 103 N. C. 189, 9 S. E. 298. 
Nature of Possession.—It is not required that the posses- 

sion of the mortgagee be adverse in order to bar the mort- 
gagor’s action in ten years, under the provisions of this 
section. Crews v. Crews, 192 N. C. 679, 135 S. E. 784. 
The prior statute said nothing about an actual possession 
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being essential to the prescribed effect of the lapse of time. 
Where there was no actual possession the constructive pos- 
session followed the legal title, and where such possession 
was had for more than ten years after the right to redeem 

accrued, the statute barred the right of redemption. Sim- 
mons v. Ballard, 102 N. C. 105, 9 S. E. 495. 
But the possession required by this statute must be actual 

and not merely constructive. Weathersbee v. Goodwin, 175 

N. C. 234, 95 S. E. 491. Stevens v. Turlington, 186 N. C. 191, 
119 S. E. 210, for the action to enforce the equity of redemp- 
tion is barred after the lapse of ten years, from the date on 

which his cause of action accrued, where the mortgagee has 

been in the actual possession of the land. Crews y. Crews, 
192 N. Cy 679, 684, 135 S. E. 784. See Simmons v. Ballard, 
102 N. C. 105, 9 S. E. 495, and the dissenting opinion. 

Possession presumed by virtue of section 1-42 is not suffi- 
cient to meet the requirements of this section, par. 4, for 
although more than ten years have passed since the cause of 
action accrued, an action fer redemption, under this sub- 

section is not barred, unless the mortgagee has during said 
time been in the actual possession of th. land conveyed by 
the mortgage. McNair v. Boyd, 163 N. C. 478, 79 S. E. 966; 
Cauley’ v. Sutton, 150 N. C. 327, 330, 64 S. E. 3; Simmons v. 
Ballard, 102 N. C. 105, 9 S. E. 495; Crews v. Crews, 192 N. 
C6799 688,, 135 (Se ede 

Effect of Intervening Disability. — Where the mortgagee 
sells the mortgaged land, buys it himself, and enters into 
adverse possession in the lifetime of the mortgagor, the ac- 
tion is barred as against the infant heirs under this section. 
Frederick v. Williams, 103 N. C. 189, 9 S. E. 298. 
Nor did the prior statute contain a saving clause in favor 

of persons under disabilities. Houck vy. Adams, 98 N. C. 519, 
4S. B. 502. 

Applicability Where Action Not for Redemption. — The 
cuestion as to whether the bar of this statute applies to re- 
cover lands held under a mortgage, the action not being one 
to redeem, was raised but not decided. Weathersbee v. 
Goodwin, 175 N. C. 234, 95 S. E. 491. 
Principle Illustrated. — When a mortgagee has been in 

possession more than thirty years since the execution of the 

mortgage, the right of redemption is barred. Cray v. Wil- 
liams, 130 N. C. 53, 40 S. E. 843. 
Where the mortgagee has actual possession, either when 

the cause of action for redemption accrues or where he 

thereafter goes into and remains continuously in such pos- 
session for more than ten years, before an action to redeem 
is commenced, the statute of limitations, where pleaded and 
relied upon in the answer, is a complete defense. Bernhardt 

vy. Hagamon, 144 N. C. 526, 57 S. E. 222; Crews v. Crews, 192 
INS C6795 683.1350 On by. 784. 
Edwards v. Tipton, 85 N. C. 479, 480, is a case illustrating 

the application of the prior statute. 

§ 1-48. Actions to recover deficiency judg- 
ments limited to within one year of foreclosure.— 
No action shall be maintained on any promissory 
note, bond, evidence of indebtedness or debt se- 
cured by a mortgage or deed of trust on real es- 
tate after the foreclosure of the mortgage or deed 
of trust securing the same, except within one year 
from the date of sale under such foreclosure; but 
this section shall not extend the time of limitation 
on any such action. (1933, c. 529, s. 1.) 

This section protects all substantial rights of the parties 
and its application held not to impair plaintiff’s contractual 
rights. Orange County Building, ete., Ass’n v. Jones, 214 

NC. 30; 197 S. EH: 618. 

An action for a deficiency judgment after foreclosure is 
not barred by this section when it is instituted less than 
one year after the expiration of the ten-day period for an 
increase in bid, even though it is instituted more than one 
year after the date the property is exposed for sale. Shelby 
Bldg., etc., Ass’n v. Black, 215 N. C. 400, 2 S. E. (2d) 6. 

§ 1-49. Seven years.—Within seven years an ac- 
tion— 

1. On a judgment rendered by a justice of the 
peace, from its date. 

2. By a creditor of a deceased person against 
his personal or real representative, within seven 
years next after the qualification of the executor 

or administrator and his making the advertise- 
ment required by law for creditors of the de- 
ceased to present their claims, where no personal 
service of such notice in writing is made upon 
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the creditor. A creditor thus barred of a recov- 
ery against the representative of any principal 
debtor is also barred of a recovery against any 
surety to the debt. (Rev., s. 392; Code, s. 153; 

(i Cars, 5. $2 CoS 438) 

I. Subsection One. 
II. Subsection Two. 

Cross References. 
As to judgment in a court of a justice of the peace, see 

§ 7-166 et seq. As to requirement of advertisement for 
claims against estate by executor, administrator, etc., see 

§ 28-47, As to personal notice to creditor by executor, ad- 

see § 28-49, 

I. SUBSECTION ONE. 

Morris v. Syme, 88 N. C. 

ministrator, etc., 

This section is not retroactive. 
453, 455. 
When Statute Begins to Run.—Where a judgment was 

rendered by a justice of the peace and upon a rehearing 

granted by him a similar judgment was rendered, the 

statute of limitations began to run from the date of the 

later, the first judgment having been vacated. Salmon v. 

McLean, 116 N. C. 209, 21 S. E. 178. 
Judgment Docketed in Superior Court.—A judgment of a 

justice of the peace, duly docketed in the superior court, 

becomes a judgment of the superior court in every respect, 

and may be enforced by execution at any time within ten 

years from the date of such docketing under section 1-47. 

Mcllhenny yv. Wilmington, etc, Co., 108 N. Crsit i285 se. 

1001; Adams v. Guy, 106 N. C. 275, 11 S. a 535: 

Where the judgment debtor made a motion, within ten 

years from docketing judgment, for leave to issue execu- 

tion thereon, which was denied, and thereupon within one 

year after such denial, but more than ten years from the 

date of docketing, he brought an action on the judgment, it 

was held, that the action was barred by the statute of 

limitations, sec. 1-25 not being applicable to the facts. Mc- 

Ilhenny v. Wilmington Sav., etc., Co., 108 N. Cslii2 eo. 

EK. 1001. 
f 

Same—Where Action on Judgment.—In an action upon 

justice’s judgments which have been docketed in the superior 

court and not merely a motion for executions, the seven years 

statute applied and barred a recovery of the claim. Oldham 

v. Rieger, 148 N. C. 548, 551, 62 S. EB. 612; Daniel v. Laugh- 

lin, 87. N: :C.-.433: 

An action in the nature of a creditor’s bill, brought in the 

superior court against an executor, for the purpose of an 

accounting and the payment of a judgment rendered against 

the testator obtained in a justice’s court, is an action upon 

a judgment of a justice of the peace. Oldham v. Rieger, 148 

N. C. 548, 62 S. E. 612. 

Application to Surety upon Stay of Execution.—Where one 

by signing a stay of execution upon a justice’s judgment 

as surety becomes thereby a party to the judgment, the 

statutory bar of seven years applies to an action brought 

against the surety upon the judgment. Barringer v. Allison, 

78 N. C. 79. 
Il. SUBSECTION TWO. 

Prior Law.—Under the provisions of the Act of 1715, it the 

debt was due at the death of the debtor, an action must 

have been brought within seven years from the death, 

otherwise both the heir and the executor would have been 

discharged, and if the action arose after the death, the ac- 

tion must have been brought within seven years after the 

cause of action arose, or the act would have been a bar, 

provided the personal representative has paid over the 

assets. Syme v. Badger, 96 N. GH197 782 S. E. 61. 

R. C. ch. 65, sec. 11, provided that creditors should make 

their claim within seven years after the death of their 

debtor, or be forever barred; and according to every inter- 

pretation which has been put upon its terms, it worked a 

complete bar to every demand, due at the death of the debtor, 

which suit was thereafter delayed for seven years, 

in the meantime the estate had 
so that nothing remained in the 

hands of the administrator, with which to satisfy the claim. 

Godley v. Taylor, 14 N. C. 178; Cooper v. Cherry, BSN G 

323; McKeithan v. McGill, 8 N. C. 517; Morris v. Syme, 

SSO. ©. 14535, 455. 
Oe: ; 

Purpose and Effect of Statute.—Our present limitations in 

favor of estates of deceased persons are unconnected with 

assets and are intended to stimulate the vigilance of cred- 

itors and give repose to the estates of deceased debtors. 

Lawrence v. Norfleet, 90 IN: Gaabeay 535. 

The statute was intended to be restricted to cases where 

the creditor’s action lies against the personal representa- 

tive as such, e. g., the right to enforce specific performance 

or some lien or trust not covered by other provisions of the 

upon 
provided it appeared that 
been fully administered, 
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Code, Smith v: Brown, 101 N.C. 347,.°7 SP BE. 890. “This 
is the only way to avoid the absurdity of barring a cause 
of action before it arises. When the creditor, seeking merely 
to collect his debt, is not barred as against the personal 
representative, he cannot be barred as against the land 

which that representative is 1o subject. The liability is 

that of the land, and not of the heir as such. Lee v. Mc- 
Koy, 118) No Ce 518) 52555 24oeee. 210. 

This section applies to an action against a personal, and 
where necessary, the real +epresentatives to compel the 

performance of some right of which the debt itself is the 
foundation. Lister v. Lister, 222 N. C. 555, 562, 24 S. E. 
(2d) 342. 

Statute as Absolute Bar.—After the time prescribed in this 
section, the statute is an absolute bar to creditors. I,awrence 
v. Norfleet, 90 N. C. 533; Worthy v. McIntosh, 90 N. C. 536; 
Woody v. Brooks, 102 N. C. 334, 343, 9 S. E. 294. From dis- 
senting opinion. 
Evidence of Laches.—In Strayhorn yv. Aycock, 215 N. C. 

43, 200 S. E. 912, plaintiff claimed proceeds of an insurance 
policy payable to estate of testator and contended that the 
policy was taken out by him to secure him for funds ad- 
vanced testator. This action was not instituted until some 
fourteen years after testator’s death. It was held that the 
rights of creditors having intervened, the record disclosed 
conduct on the part of the plaintiff barring the action for 
laches. i 
When Construed with Section 1-52.—While this section 

standing alone would extend the time “by any creditor of a 
deceased person against his personal or real representative 
within seven years,’ etc., we must take it in connection 
with section 1-52, which restricts “within three years an ac- 
tion upon a contract, obligation or liability arising out of a 
contract express or implied, except those mentioned in the 
preceding sections” (which especially referred to contracts 
under seal, section 1-47, par. 2, Joyner v. Massey, 97 N. C. 
148, 1 S. E. 702), and with section 1-22. Redmand v. Pip- 
Din. LismiNe WG. 90n 92s as Sa EO: 

Section Confined to Creditors — Construed with Section 
1-56.—The language o. the statute is confined to actions by 
a creditor, whereas the duty to subject the land rests 
primarily on the personal representative. It would be anom- 
alous to bar the creditor in seven years under this section 
and the personal representative in ten years under section 
1-56. Lee v. McKoy, 118 N. C. 518, 525, 24 S. E. 210. 
Same—Application to Action for Possession.—This section 

does not apply to an action, brought to obtain possession 
of land bought for plaintiff’s mother with plaintiff’s money 
but conveyed to the former, the action being brought against 

the husband of the grantee after her death. Norton v. Mc- 
Devit,. 122 N. C. 755, 30 S. E. ‘24. 
Same—Application to Suit between Administrators.—Where 

a suit is brought by one administrator against another, it 
must be commenced within seven years next after the right 
of action vests in the plaintiff under his appointment. 
Lawrence v. Norfleet, 90 N. C. 533. 
Prerequisite to Running.—The mere lapse of time—seven 

years—does not create the bar; it must be coupled with the 
advertisement, or personal notice, and when these have been 
made, the statute will begin to run from the date of the 
qualification of the executor or administrator. Love v. 
Ingram, 9104" N= (Gx 600, 10,S 208. 927. 
When Statute Begins to Run.—It was not intended by this 

statute that the seven years should begin to run from the 
time of ‘‘making the advertisement.” If that was the in- 
tention of the legislature, they would not in the same con- 

nection have employed the words ‘“‘next after the qualifica- 
tion of the executor or administrator,’ as that is an event 

which must precede the advertisement, and which under the 
provisions of the law may do so by the space of twenty days. 
To give the act that construction there would be two events 
and leave it doubtful from which the time is to be computed. 
Cox v. Cox, 84 N. C. 138, 141. 

Suits against an administrator must be brought by credi- 
tors of the decedent within seven years next after the 
qualification of the administrator. The Code, sec. 153. 
Lawrence v. Norfleet, 90 N. C. 533. 

This statute is construed in Cox v. Cox, 84 N. C. 138, and 
it is held that while the advertisement is an indispensable 
prerequisite to the operation, it is incidental, and the time 
must be computed from the qualification of the representa- 
tive. Lawrence v. Norfleet, 90 N. C. 533, 535. 

Effect of Failure to Present Claim.—Though the failure 
to present the claims is declared to be an absolute bar 
(except against those laboring under disabilities), without 
any qualification as to the advertisement, this statute does 
mot protect an administrator unless he has paid over the 
assets, and is absolute and positive in denying the remedy 

as advertised in conformity to the act. Cooper y. Cherry, 
53 N.C. 3233 Cox “vo. Cox: 84° No 138) 142, 
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Significance of Making Advertisement. — The words “and 
making the advertisement required by law,” etc., were used 
simply to qualify the provisions of the act, and the act 
should be construed as if it read “within seven years next 
after the qualification of the executor or administrator, pro- 
vided he shall have made the advertisement required by law 
for creditors of the deceased to present their claims,” ete. 
Cox v. Cox, 84 N. C. 138, 142. 

See the dissenting opinion in Woody v. Brooks, 102 N. C. 
334,°9°S. 1.0294, 
While the advertisement for creditors to present their 

claims is an indispensable prerequisite to the operation of 
this section, yet, as to the time from which the statute be- 
gins to run. it is incidental. Lawrence v. Norfleet, 90 N. C. 
533. 
Same—Prerequisites to Pleading by Representatives.—The 

executor or administrator must show that seven years have 
transpired after his qualification before the commencement 
of the action, and that he had advertised as required by law. 
Without proof of the advertisement, the plea of the statute 
of limitations cannot avail him. Cox v. Cox, 84 N. C. 132, 
142. 

An executor or administrator who pleads the statute of 
limitations under this subsection must show that the seven 
years have expired next after his qualification before suit 
brought, and that he has advertised according to law. With- 
out proof of the advertisement, the plea of the statute will 
not avail him. Cox v. Cox, 84 N. C. 138. 
Same — Necessity for Affirmative Plea. — To enable the 

personal representative of a deceased person to avail him- 
self of the limitations provided in this subsection, he must 
allege in his plea, and prove upon the trial, that he made 
the advertisement, or gave the personal notice to the cred- 
itors, as prescribed in the statute. Love v. Ingram, 1(4 
NaO5600,. 10°.Se. Bee/7: 

Conditions Preventing the Running. — Nothing will de- 
feat the operation of this subsection, except the disabilities 
mentioned in the Code, or such fraud or other matter of 
equitable nature, as would make it against conscience to 
rely on the statute. Syme v. Badger, 96 N. C. 197, 2 S. 

Biol: 
The death of the surety and the lapse of a time longer 

than that prescribed in the statute before the qualifica- 
tion of a personal representative did not suspend the opera- 
tion of the statute, if the wards could, during that time, 
have proceeded against the guardian. Williams v. McNair, 
Doe Nee bse. o4esee Epalols los. 

Pendency of Suit as Suspension. — If an action is brought 
by a creditor against the personal representative of nis 
deceased debtor within seven years, etc., but by delays in 
the courts judgment is not obtained until after seven 
years, the real representative is not protected by the stat- 
ute of limitations when it is sought to subject the dece- 
dent’s lands to the payment of such debt. Lee v. McKoy, 
LiSmIN ew CieslSrietaonky: 210s 

So much of the ruling in Syme v. Badger, 96 N. C. 197, 
2 S. E. 61. as holds that the realty is protected from Jia- 
bility for the debts of the deceased if the statutory period 
of seven years has expired, even though the creditor had 
begun proceedings within the seven years against the per- 
sonal representative to enforce his claim, but by delays in 
the court had failed to obtain judgment till after that 
period is overruled. This decision has been much ques- 
tioned and has been repeatedly shaken, among other cases, 
see Woodlief v. Bragg, 108 N. C. 571, 13 S. E. 211, and 
Smith v. Brown, 101 N. C. 347, bottom of p. 352, 7 S. KE. 
g90. It may be noted that its supporting case, Andres v. 
Powell, 97 N. C. 155, 2 S. E. 235, which protected the heir 
at law by the lapse of seven years from the qualification 
of the personal representatives, even as to causes of ac- 
tion accruing subsequently to the death of the decedent, 
was overruled in Miller v. Shoaf, 110 N. C. 319, 14 S. K. 
200, thereby establishing the dissenting opinion of Mervi- 
mon, J., in Andres v. Powell as the correct statement of 
the law. Lee v. McKoy, supra, therefore, overruled the 
decision in Syme v. Badger, which, after the long and re- 
peated consideration given it, seems to have been founded 
upon a mistaken line of reasoning. See Smith v. Brown, 
pp. 352, 353. Since the obtaining of a judgment against the 
personal representatives prevents the bar of the statute as 
to the real representatives, there can be no reason why the 
latter are not equally prohibited from pleading the stat- 
ute when the action was begun against the personal rep- 
resentatives within seven years, but. by delays in the 

courts judgment was not had against them until after the 
lapse of seven years. 
The ruling in Syme v. Badger would bar a cause of ac- 

tion before the right to sue on it had accrued. Lee v. Me- 
Koy, 118 N. C. 518, 523, 24 S. E. 210. 
Same — As against Heirs Where Not Parties. — Whete 
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proceedings against the administratrix were instituted 
within the seven years after her qualification and mak- 
ing advertisement though the heirs at law were not made 
parties to the proceedings till after the lapse of seven years, 
the proceedings, not being barred as to the personal rep- 
resentative, cannot be barred as to the heirs at law by 
this section. Tee v. McKoy, 118 N. C. 518, 525, 24 S. BE. 
210. 

Time of Accrual as Affecting Application. — This subsec- 
tion contemplates those claims upon which the right of 
action had accrued at the time of qualification; as to 
those upon which the right of action subsequently accrues, 
the statute begins to run from the date of such accrual. 
Syme v. Badger, 96 N. C. 197, 2 S. E. 61, and Andres vy. 
Powell, 97 N. C. 155, 2 S. E. 235; distinguished. Miller v. 
Shoaf, 110 N. C. 319, 14 S. E. 800. 

Necessity for Full Administration. — Creditors of a de- 
ceased person, whose claims were due at the death of the 
debtor, are barred after seven years next after letters 
granted; provided the estate has been fully administered. 
Morris v. Syme, 88 N. C. 453. Governed by R. C. ch. 65, 
section 11. 

Effect of No Assets in Hands of Representatives. — This 
Statute is an absolute bar unless suit is brought within 

the time specified, whether there be assets or not in the 
apes of the representative. Lawrence y. Norfleet, 90 N. 
Does 
What Must Be Pleaded and Proved by Administrator. — 

Where an administrator had assets and sets up the statute 
vi limitations against a debt of his intestate he must aver 
and prove that he has properly administered the same, in 
order that his plea may avail him. If it is ascertained he 
has no assets, the statute is a complete bar. Little v. 
Duncan, 89 N. C. 416. 
The statute was not a bar, at all events; if there were 

assets in the hands of the administrator, the plea of this 
section would not be good and avail him, unless he should, 
in that case, aver and prove that he had paid such assets 
to the persons entitled to the same. Little v. Duncan, §9 
N. C. 416, 419. 

Heirs as Parties. — In order to save circumlocution the 
heirs at Jaw may be made parties to the proceedings 
against the personal representative. Lilly v. Wooley, 94 
N. C. 412, which was cited with approval in Syme v. 
Badger, 96 N. C. 197, 2 S. E. 61, and which has been ap- 
proved since in Brittain v. Dickson, 104 N. C. 547, 10 S. 
E. 701; Lee v. McKoy, 118 N. C. 518, 526, 24 S. E. 210. 

§ 1-50. Six years.—Within six years an action— 
1. Upon the official bond of a public officer. 

2. Against an executor, administrator, collector, 

or guardian on his official bond, within six years 
after the auditing of his final account by the 
proper officer, and the filing of the audited ac- 
count as required by law. 

3. For injury to any incorporeal hereditament. 
4, Against a corporation, or the holder of a cer- 

tificate or duplicate certificate of stock in the cor- 
poration, on account of any dividend, either a 

cash or stock dividend, paid or allotted by the cor- 

poration to the holder of the certificate or dupli- 
cate certificate of stock in the corporation. 
Rev sa eos Codes. 1547 CC, PP. Ss. 33: 1937; 
c. 169; C. S. 439.) 

I. In General. 
II. Subsection One—Public Officers. 

III. Subsection Two—Executor, Guardian, 

Cross References. 
As to official bonds generally, see § 128-8 et seq. As to 

right of action on bond of executor, administrator, or col- 
lector, see § 28-42. As to action on bond of guardian, see 
§ 33-14. See also § 55-116. 

I. IN GENERAL, 

Editor’s Note.—The Act of 1931 which added subsection 
4 to this section became effective on March 23, 1931. 

Prior Law. — Formerly there was no statute limiting the 
time in which actions must be brought on bonds, except a 
provision in favor of the surety. Humble vy. Mebane, 89 N. 
C. 410, 415. 
“The present statute takes the place of section 5, chap- 

ter 65 of the Revised Code. It is manifestly intended to 
serve the same purpose, and must receive the same con- 
struction as to the time when the statute begins to oper- 
ate.” Baker vy. Monroe, 15 N. C. 412; Coomer y. Little, 1 

etc. 
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N. C. 311. Commissioners of Moore County v. MacRae, 
89 N. C. 95, 97. 
Manner of Pleading Section. — This section must be af- 

firmatively pleaded. Humble vy. Mebane, 89 N. C. 410, 415. 

II. SUBSECTION ONE—PUBLIC OFFICERS. 

Application to Bond of Defaulted Clerk. — This section 
is applicable to an action against the surety on the bond 

of a defaulted clerk of the Superior Court. State v. Mar- 

tin, 186. N.C. 127,21 18 Ono 4. 

Application to Action for Tort against Clerk. — In an 
action of tort against a Clerk of the Superior Court for 
failing to index a docketed judgment as required, this sec- 
tion does not apply. Shackelford v. Staton, 117 N. C. 73, 

230 Sele LOLs 
Application to Registers of Deeds. — The statutory limit 

for bringing actions on the official bond of the register of 
deeds seems to be six years, under this section. Thus the 
statute commences to run from the time of the failure to 
register. State v. Grizzard, 117 N. C. 105, 110, 23 S. E. 93. 
See also, Bank of Spruce Pine v. McKinney, 209 N. C. 
668, 184 S. E. 506. 
When Statute Begins to Run.—An action upon an offi- 

cial bond may be brought within six years after a breach 
thereof; the statute does not begin to run from the date, 
but only from the breach of the bond. Commissioners y. 

MacRae. 89 N. C. 95. 
_ Ordinarily the statute begins to run from the time of the 
breach of the bond. Upon the termination of a sinking fund 
commissioner’s term the law required him to account for 
funds in his. hands and his failure to do so constituted a 
breach of his official bond giving rise to a cause of action 
thereon immediately. Washington v. Bonner, 203 N. C. 250, 

165 S. E. 683. 
Ordinarily, the statute of limitations on the bond of a 

clerk of the superior court begins to run upon default and 

not upon discovery, and when funds are paid into the clerk’s 

office to the use of a person who is sui juris and knows that 

the funds are subject to his demand, and the clerk invests 

such funds in good faith, the provisions of § 1-52, par. 9, 

have no application in an action against successive cureties 

on the clerk’s bonds to recover the loss sustained through 

such investment. Thacker v. Fidelity, etc., Co., 216 N. C. 
135, 49S) Eee (2d): 324. 
Where the official bond of a public officer by valid con- 

tractual limitation covers only the first year of the offi- 
cial’s six-year term of office, the statute of limitations be- 
gins to run in favor of the surety on the bond from the 
expiration of the first year of the official’s term of office 
and not the expiration of the official’s statutory six-year 
term of office in view of this section. Washington v. 
Prish (Cox? 205 0Nw .©.7382, 171. S. 438. 

Protection Extends to Surety. — This statute protects 
both principal and surety upon the bond. Vaughan y. Hines, 

BAe Nec. 445, 

III. SUBSECTION TWO—EXECUTORS, 
ETC. 

Purpose of Section. — This section is intended to limit 
the liability of executors, administrators, next of kin and 
heirs of decedents, and after reasonable time, to give quiet 
and repose to the estate of dead men. Andres v. Powell, 
7 NenG-6195,0160,.2 0. brcdos 
Application and Relation of Various Sections.—This sec- 

tion, par. (2), expressly applies to actions on the “official 
bond,” § 1-52, par. (6) to sureties only, and section 1-56 so 

far as executors, administrators and guardians are con- 
cerned, is applicable only when there has been a settlement, 
either by acts of the parties or a decree of court. Woody 
v. Brooks, 102 N. C. 334, 9 S. E. 294. See dissenting opinion, 
Where the distributees, who until they became of age, 

had a guardian, did not bring suit for an alleged balance 
due under the testator’s will for fifteen years after the 

executor filed his final account, the action was barred by 
either this section or section 1-56. Culp v. Lee, 109 N. C. 
675, 14 S. EB. 74. 
The statutes of limitation applicable to actions against 

administrators make 4 distinction between their fiduciary 
liabilities and their liabilities upon the administration bond. 
Woody v. Brooks, 102 N. C. 334, 9 S. E. 294. Dissenting 
opinion. 

Application to Action for Account. — Where the action 
is not brought upon the official bond as administrator of 
the testator of the defendant, but it is brought to compel 
an account and settlement of the estate of the intestate of 
the plaintiff in his hands in his lifetime, the defendant is 
a trustee of an express trust, and the Statute of Limita- 

tions does not apply. Woody v. Brooks, 102 N. C. 334, 338, 
9S. E. 294. 
Application to Action for Share. — The Statute does not 

GUARDIANS, 
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run in favor of administrators against the suit of the next 
of kin for their distributive shares, Woody v. Brooks, 102 
N. C. 334, 338, 9 S. E. 294; unless the action is on the bond 
to recover the amount of such share. Vaughan v. Hines, 
SAN: Ge 445; 
When Applicable to Action for Balance Due. — No stat- 

ute of limitations is a bar to an action to recover a balance 
admitted by a personal representative to be due legatees 
or distributees on his final account, unless he can show that 
he has disposed of such balance in some way authorized by 
law, or unless three years have elapsed. since a demand 
and refusal to pay such admitted balance. Woody vy. 
Brooks, 102 N. C. 334, 9 S: E. 294. See dissenting opinion. 
Persons against Whom Section Absolute Bar. — An 1c- 

tion must be brought against an executor or administrator 
by a creditor, legatee or next of kin of the decedent, within 
six years after the filing of the final account, or it will be 
barred by the statute. Andres v. Powell, 97 N. C. 155, 2 
S. E. 235. See dissenting opinion. 
The creditors must bring their action within the six 

year period of limitation. Andres v. Powell, 97 N. C. 155, 
161, 2 S. E. 235. See dissenting opinion. 

It would be a curious legal anomaly if, within six years, 
the next of kin should bring their action against the exec- 
utor or administrator (and they must bring it within six 
years or be barred) and recover, and then more than six 

years after the auditing of the account a creditor of the 
deceased should bring action and be allowed to recover, 
either out of the executor or administrator, or out of the 

next of kin or heir. Andres v. Powell, 97 N. C. 155, 161, 2 
Si. 1235; 
An action on the bond must be prosecuted within the 

six years after the filing of the specified account as well by 
the next of kin as by creditors, in order to escape the stat- 
utory obstruction. Woody v. Brooks, 102 N. C. 334, 338, 9 
Saye 204, 
After the time prescribed in this section and section 1-52, 

subsection 6, the statute is an absolute bar to the next of 
kin. Vaughan v. Hines, 87 N. C. 445; Spruill v. Sanderson, 
7y N. C. 466; Woody v. Brooks, 102 N. C. 334, 343, 9 S. E. 
294. From dissenting opinion. 
This applies to an action upon a bond to recover distribu- 

tive shares. Vaughan v. Hines, 87 N. C. 445. 
Extent of Surety’s Protection. — This statute protects 

the surety as well as the principal. Andres v. Powell, 97 
N. C. 155, 156, 160, 2 S. E. 235; Kennedy v. Cromwell, 198 
N. C. 1, 13 S. E. 135. See dissenting opinion. 

In addition to the protection of this section, the sureties 
en the bond are exonerated unless action is brought within 
three years after breach of the bond under section 1-52, par. 
6. Woody v. Brooks, 102 N. C. 334, 9 S. E. 294. See dis- 
senting opinion. 
Where the cause of action against an executor, adminis- 

trator or guardian is for a breach of the bond, it is barred 
as to the sureties after three years from the breach com- 

plained of under section 1-52, par. 6; Kennedy v. Cromwell, 
108 N. C. 1, 13 S. E. 135. See dissenting opinion. 

Failure of Guardian to Pay Balance Due Ward.—An ac- 
tion against a guardian for failure to pav the ward the 
balance of the estate due the ward after the ward has at- 
tained his majority is not barred by the six-year statute 
of limitations where the guardian has not filed a final ac- 
count as required under this section, the statute not apply- 
ing to such action. State v. Fountain, 205 N. C. 217, 171 
Sa eso. 

Significance of Final Account and Audit. — The final 
account is the initial point at which the Statute begins to 
run, to actions upon the bond for a breach of its obliga- 
tions, but leaves the representative, in his fiduciary capac- 
ity, exposed to the demand of the fiduciary or creditor, 
the latter losing his remedy under the condition set out in 
the preceding section. Woody v. Brooks, 102 N. C. 334, 
S39 9N San weds. 

Until a final account 
bar; nor is there any 
by such final account, 

is filed and audited there can be no 
as to a balance admitted to be due 
unless the executor or administrator 

can show that he has disposed of it in some way author- 
ized by law, or unless there has been a demand and a re- 

fusal to pay such admitted balance, in which case the 
action is barred in three years after such demand and r2- 
fusal. Woody v. Brooks, 102 N. C. 334, 339, 9 S. E. 294. 

After the final account the statute runs against the next 
of kin, and an action agaii.st the administrator upon his 
official bond is barred after six years from the auditing of 
his final account. Andres v. Powell, 97 N. C. 155, 156, 160, 
2S. E. 235. See dissenting opinion. 
The bag is unavailable under this section, unless there 

has been an account audited for the guardian, or unless there 
has been a lapse of three years from the breach of the bond 
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in favor of the surety. 
415. 
Same—Effect of Failure to Make Final Settlement. -- 

See note from Self v. Shugart, cited below. 
A guardian qualified in July, 1872; his ward came of age 

in September following; the guardian died without hav- 
ing settled his trust or making any of the returns required; 
in 1887 the ward made a demand upon, and brought suit 
against the sureties on the bond; held, that his action was 
barred. Norman v. Walker, 101 N. C. 24, 7 S. E. 468. 
Significance of Demand Irrespective of Final Account. — 

Whether the final account is or is not filed, if there is a 
demand and refusal, the action is barred as to both the 
principal and sureties on said bond in three years under 
sec. 1-52, par. 6. Kennedy v. Cromwell, 108 N. C 1, 13 
S. E. 135. See dissenting opinion. 
When such final account is filed, and there is no demand 

Humble v. Mebane, 89 N. C. 410, 

and refusal; Quaere, whether the action as to the exec- 
utor, administrator or guardian himself is barred in six 
years or ten years. Kennedy v. Cromwell, 108 N. C. 1, 
13S. E. 135. See dissenting opinion. 
Same — As Applied to Suit by Minor. — An action by 

the ward against the sureties on the bond of the guardian 
is barred after three years from the time the ward he- 
comes twenty-one years old if the guardian makes no final 
settlement; and within six years if the guardian makes a 
final settlement. Self v. Shugart, 135 N. C. 185, 47 S. KE. 
484. See dissenting opinion. 

Where there is no final account filed, semble, that the 
statute begins to run from the arrival of the ward of age, 
but whether in such cases three years or ten years bars, 
quaere. Kennedy v. Cromwell, 108 N. C. 1, 13 S. E. 135. 
See dissenting opinion. 
When Action Brought. — The action must be brought 

within six years after the auditing and filing of the ac- 
count. Woody v. Brooks, 102 N. C. 334, 9 S. E. 294. See 
dissenting opinion. : 
Suspension of Statute. — Where there was no one in esse 

from the death of the first administrator, till the qualifica- 
tion of the administrator de bonis non, who could sue upon 
the bond, that time should not be counted in applying the 
stetute of limitations in an action against the sureties. 
Brawley v. Brawley, 109 N. C. 524, 14 S. E. 73. 

§ 1-51. Five years—Within five years— 

1. No suit, action or proceeding shall he 
brought or maintained against a railroad com- 
pany owning or operating a railroad for damages 
or compensation for right of way or use and oc- 
cupancy of any lands by the company for use of 
its railroad unless the action or proceeding is 
commenced within five years after the lands have 
been entered upon for the purpose of construct- 

ing the road, or within two years after it is in 
operation. 
._ 2 No suit, action or proceeding shall be 
brought or maintained against a railroad com- 
pany for damages caused by the construction of 
the road, or the repairs thereto, unless such suit, 

action or proceeding is commenced within five 
years after the cause of action accrues, and the 
jury shall assess the entire amount of damages 
which the party aggrieved is entitled to recover 
by reason of the trespass on his property. (Rev., 
s. 394: 1893, c. 152; 1895, c. 224; 1897, c. 339; C. 
S. 440.) 

I. In General. 
II. Subsection One—Right of Ways. 

Ill. Subsection Two—Damages for Construction and Repair. 

I. IN GENERAL, 

Local Modification.—Burke, McDowell: Pub. Loc., 1925, c. 
535; Caldwell: Pub. Loc., 1927, c. 119; Haywood, Mitchell, 
Yancey: Pub. Loc., 1923, c. 433. 

Law Prior to Section.—Before this section a railroad could 
acquire the prescriptive right to pond water on adjacent 
lands only by subjecting itself to an action for the injury 
centinuously for twenty years. Harrell v. Norfolk, etc., R. 
R Co., 122 N. C. 822, 29 S. E. 56; Nichols v. Norfolk, etz., 
Rik 'Go.,, 120° Nv C! 495; 26S: Ex 643: 
The former law permitted the plaintiff to bring at his 

option, an action for permanent damages, in which case 
the entire damages, “past, present and prospective,” could 
be sued for in one action to which twenty years was the 
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limitation, or, at plaintiff’s election, from time to time, ac- 
tions could be brought for the continuing damages, in which 
actions the recovery was limited to damages accruing with- 
in three years. Parker v. Norfolk, etc., R. R., 119 N. C. 
677, 25 S. E. 722; Ridley vy. Seaboard, ete, Roo haGo. 104 
Ne. Gaastay se Sin Be0S25* ss. c, 118 N. C. 996, 24 S. E. 730; 
Beach v. Wilmington, etc., R. Co., 120 N. C, 498, 506, 26 S. 
E. 703. From dissenting opinion. 

Prior to this section, three years was the statutory limita- 
tion to actions for recovery of damages to crops. Ridley vy. 
Seaboard, etc., R. Co., 124 N. C. 34, 32 S. E. 325. 
Constitutionality. — This section is not a violation of the 

Fourteenth Amendment of the Constitution of the United 
States, prohibiting any State from denying to any persou 
the equal protection of the laws. Narron vy. Wilmington, 
ete,, ROR Ga: 122k Dae Gr s5G, 20 Soe, 356. 
Power of Legislature to Change Period.—The Legislature 

may reduce or extend the time within which an action may 
be brought, subject to the restriction that when the limita- 
tion is shortened, ‘fa reasonable time must be given for the 
commencement of an action before the statute works a bar.” 
Se v. Norfolk; ete., R. Re. Co:; 120 N.C. 495, 26 S. ©. 
43. 

Retroactive Effect.—This section does not apply to a suit 
begun before its passage. Harrell v. The Norfolk, etc., R. 
R. Co., 122 N. C. 822, 29 S. E. 56; Nichols v. Norfolk, etc., 
ROR Co, 120 NCP 495 26e Seen 646: 

Section Restricted to Railroad Companies.—The period of 
the acquisition by user for five years, allowed to railroad 
companies by this section, does not extend to telegraph 
companies. Teeter v. Postal Tel. Cable Co., 172 N. C. 784, 90 
S: Bs 941: 
This section in express terms applies only to actions 

against railroad companies, and the courts have no authority 
to extend its provisions to actions of a different character. 
Cherry v. Canal Co., 140 N. C. 422, 426, 53 S. E. 138. 
The language in Mullen v. Canal Co., 130 N. C. 496, 505. 

41 S. E. 1027, which is said to have extended this section to 
include canal companies, is as follows: ‘‘While chapter 224, 
Laws 1895, applies only to railroads, yet as the Court has 
extended the rule of permanent damages to water companies 
and telegraphs, under the principle laid down in Ridley v. R. 

R., 118 N. C. 996, 24 S. E. 730, 32 L. R. A. 708, we see no 
reason why it should not apply equally to canals.” It will 
thus be observed that the Court here only declared that 
it would extend the rule of permanent damages to actions 
against the defendant company according to the principle 
announced and exploited in Ridley v. R. R., and as con- 
templated by the statute in reference to railroads, but did 

not, and did not intend, to extend the application of the 
statute or the period of limitation therein established to 
cases not contained in its provisions. Cherry v. Canal Co., 
Ta IN nae 427, 99) Sa0 bye oe. 

In case of railroads, the period within which actions for 

continuing trespasses may be brought has been reduced to 
five years, but there being no such statute in respect of 
telegraph companies, the common-law period of twenty 

years is required. Love v. Postal Telegraph-Cable Co., 221 

N. C. 469, 20 S. E. (2d) 337, citing Geer v. Durham Water 
Coin 12/7, Nt Cade 370 Se BAe 

When Statute Begins to Run.—The statute begins to run 

from the date of the first substantial injury. Stack v. Sea- 
board, etc., R. R., 139 N. C. 366, 51 S. E. 1024; Staton v. 
Atlantic, etc., R. R., 147 N. C. 428, 61 S. E. 455; Ridley v. 
Seaboard, etc.. R. R., 118 N. C. 996, 24 S. E. 730; Beach v. 
R. R., 120 N. C. 498, 26 S. E. 703; Pickett v. Atlantic Coast 
Tane Ry RaGax 153: Nuvo 148, 150, 69S. E.. 8: 
The right of action of a remainderman against railroad io 

recover lands accrues upon the death of the life tenant. 
Youngs v, Atl Coast Line R. R., 189 N. C. 238, 126-8. E: 

600. 
Quoted in Blevins v. Northwest Carolina Utilities, 209 N. 

GC; 683,,184.S. E, 517. 

II. SUBSECTION ONE—RIGHT OF WAY. 

Section a Statute of Limitation — Affirmatively Plead. — 
This section in regard to bringing an action against a rail- 
road for damages for a right of way taken by it without 
condemning the same or acquiring the easement by pur- 
chase, is a statute of limitation, and must be specially 
pleaded by the railroad company, if relied on; and it is not 
required of the owner to affirmatively show that he has 
commenced his action within the time specified, as it is not 

a condition annexed to his cause of action. Abernathy v. 
South and Western R. Co., 159 N. C. 340, 74 S. E. 890. 
Amount of Damages Recoverable.——The amount recovered 

is not the estimated sum of all future damages expected to 
result from a continuing trespass, for such damages, run- 
ning indefinitely, perhaps forever, would be utterly incapa- 
ble of calculation; and, moreover, it would be giving the 
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defendant a right to commit a wrong. The sum recover- 
able is the damage done to the estate of the plaintiff by the 
appropriation to the easement of so much of his land, or such 
use thereof as may be necessary to the easement. Beach v 

Wilmington & Weldon R. R. Co., 120 N. C. 498, 502, 26 S. 
E. 703. 
Allowance of Interest.—It is within the power of the lower 

court, to allow interest on the amount found since the actual 
taking by the railroad company of the owner’s land for its 
right of way, as a part of the damages. Abernathy v. 

South & Western R. Co., 159 N. C. 340, 74 S. E. 890. 

III. SUBSECTION TWO—DAMAGES FOR CON- 
STRUCTION AND REPAIR. 

Amendment of 1895. — The Act of 1893 chap. 152, was 
merely a statute of limitation. The Act of 1895, chap. 224, 
professedly an amendment to the Act of 1893, provides that 
all actions for damages caused by the construction or repair 
of any railroad, shall be commenced within five years after 
the cause of action occurs; and that “the jury shall assess 
the entire amount of damages which the party aggrieved is 
entitled to recover by reason of the trespass upon his prop: 
erty.” Lassiter v. Norfolk, etc., R. R. Co., 126 N. C. 509, 
512, 36 S. E. 48. 

The provision in the Act of 1895 incidently providing for a 
statutory easement, rather by implication than direct 
terms, in effect is but little more than a legislative affirma- 
tion of the rule already enunciated in other jurisdictions 
and adopted in Ridley v. Seaboard, etc., R. R., 118 N. C. 
996, 24 S. E. 730, which was decided a year after the act 

was passed. TJ,assiter v. Norfolk, etc., R. R. Co., 126 N. 
C509, 513, 36 S. E. 48. 
Recovery for Easement and Damages.—Where the rail- 

road is damaging plaintiff, but not permanently, and does 
not wish to acquire the easement under this section, it may 
pay for the damage done and then abate the cause of the in- 
jury without being forced to purchase the easement under 
this section. Lassiter v. Norfolk, etc., Ry. Co., 126 N. C. 
5095514, 36) S20b. 48: 
Same—Ditches and Embankments as Permanent Struc- 

tures. — A ditch is not necessarily a permanent structure. 
Suppose that a section master should carelessly dig a ditch 
that flooded a large brick building in such a manner that 
its continuance would probsbly eventually undermine its 
walls and cause its destruction. Could not the railroad <ul- 
fil! its obligatiou.s by abating the nuisance and fully repair- 
ing the present damage, or would it be compelled to pay the 
full value of the building? Surely the statute never con> 
templated such injustice as the latter alternative. And yet, 
if it takes the easement, it must pay for it, and in any event 
must pay for the injury already done. Lassiter v. Norfelk, 

ete. Re RS) 126) Ny (G 509, S15) son Saeco: 
Ditches may be made permanent, as far as the plaintiff is 

concerned, by the refusal of the defendant to change them; 
and in that event, if the court refuses to compel the abate- 
ment, it must award permanent damages. Such permanent 
damages represent the damage done to the estate of the 
plaintiff by the appropriation of the easement of so much 
of his Jand, or such use thereof, as may be necessary to the 
easement. As this, being the value of a right, is essentially 
distinct from damages for the perpetration of a wrong, they 
are cumulative and may both be recovered in the same ac- 
tion, as clearly intended by the statute. Lassiter v. Norfolk, 
etc., R. R. 126 N. C. 509, 515, 36 S. E. 48. 
An action against a railroad company for damages caused 

to plaintiff's lands by an embankment built by the de- 
fendant’s grantor, a railroad company, which at the time 
of its erection produced the same physical conditions, neces- 
sarily causing the same or substantial injury and interfer- 
ence on plaintiff’s lands that have existed since, is barred 
by the statute of limitations after five years. 
vie Raleich, ete; ik Ru Go-, g09NN. CG. 586, 75 So 1105. 
Same — Recurrent Injuries — When Action Barred by 

Section 1-52.—In an action for damages against a railroad 

company arising from alleged negligence with respect to 
its roadbed, it is held, that for injuries arising from the 
original and permanent construction of the road, properly 

maintained, this section applies; but those arising from 

the negligent failure of the defendant to properly maintain 

the road, such as keeping open culverts and the like, ac- 

tions may be brought from time to time for the three years 

preceding the institution of the action, as in ordinary cases 

of recurrent injury. Perry v. Norfolk Southern R. Co., 

19) NGI o8e87 Saige poder 

Same — Inclusiveness of Section Respecting Damages. — 

The damages to land caused by the building of a railroad 

and structures within contemplation of this section are the 

entire damages, past, present, and prospective, including not 

only the depreciation of the land incident to the trespass, 

but also the injury to growth of crops during the period 

[ 12 

CH, 1. CIVIL PROCEDURE—LIMITATIONS 

Campbell. 

§ 1-51 

covered by the enquiry to the time of trial, which may be 
assessed by the jury on separate issues as to each. Bar- 
clift v. Norfolk Southern R. Co., 175 N. C. 114, 95 S. E. 39. 
The evident meaning of this act is that hereafter, in all 

actions against railroads for injuries from construction or 
repair of the road, the permanent damages must be as- 
sessed. Strickland vy. Draughan, 91 N. C. 103. Nichols v. 
Norfolk, etc., R. R. Co., 120 N. C. 495, 498, 26 S. E. 643. 

Since this section all damages accruing from the con- 
struction of a railroad must be sued for within five years 
and the entire amount of damages must be recovered in 
one action. This is a very just enactment and protects 
such corporations from the oppression of being sued again 
and again ad infinitum on the ground of continuing dam- 
ages. Beach v. Wilmington & Weldon R. R. Co., 120 N. 
C. 498, 506, 26 S. E. 703. From dissenting opinion. 

In actions brought in cases for damages to crops and 
personal injuries, since the passage of this section, only 
permanent damages, i. e., damages once for all, can be re- 
covered; and such actions are barred by the lapse of five 
years. Ridley v. Seaboard, etc., R. R. Co., 124 N. C. 34, 32 
Sse eOe oe 

Tt is true the act uses the words ‘‘shall assess,’ but they 
are expressly applied to the damages to which the plain- 
tiff is entitled. This act does not profess to restrict the 
right of the plaintiff to compensation for the injury suffered. 
If the plaintiff is otherwise entitled to yearly damages, he 
can recover them in addition to the just compensation to 
which he is entitled for the value of the easement if it is con- 
veyed to the defendant. It is true that, if entitled thereto, 
he must recover them in the same action, but not neces- 
sarily in the same issue. In fact it is better to submit 
them in different issues, as they are distinct in principle. 
The one is compensation for a wrong; while the other is 
the conveyance of a right, as the allowance of permanent 
damages under this act is in effect the condemnation of 
land to the use of a statutory easement. Lassiter vy. Nor- 
folk, Gte;, Row RR. Cony 126 Ne C509, ois 6 Siren As: 

Same — Damages Arising after Construction. — This 
section does not necessarily begin to run from the time the 
road or structures were originally erected if thereafter 
changes have been made therein which caused appreciable 
and substantial damages to adjoining lands. Barclift v. 
Norfolk Southern R. Co., 175 N. C. 114, 95 S. E. 39. 
The Statute of Limitations begins to run in cases where 

the injury is continual and gradual, not necessarily from 
the construction of the road, but from the time when the 
first injury was sustained. This means, of course, the 

first substantial injury, as it would be a hardship to re- 
quire a plaintiff to bring an action when his recovery 
would necessarily be merely nominal, and yet would be a 
bar to any future action. Beach v. Wilmington & Weldon 
RePRe Conels0 gNs CC.) 498, 502 368i be 70s. 
This section does not apply to damages for the diversion 

of water from a. lateral ditch along the roadbed of a rail- 
road company, caused by an insufficient culvert to carry it 
under the roadbed, until the culvert became insufficient. 
Savage v. Norfolk Southern R. Co., 168 N. C. 241, 84 S. E. 
292. 

By this section actions for damages occasioned by the 
construction of railroads are to be commenced within five 
years after cause of action occurs, and the jury shall assess 
the entire amount of damages suffered by the party ag- 
grieved. The statute does not begin to run until the dam- 
age is done. Lassiter v. Norfolk etc., R. R. Co., 136 N. C. 
509, 36 S. E. 48. 

Same — Assessment of Permanent Damages Compulsory. 
—In the case of Beasley v. Abezdeen, etc., Co., 147 N. C. 
362, 61 S. E. 453, it was held that the assessment of ‘“‘perma- 
nent damages’ in a case against a railroad for injuries to 

land in construction or repair of its roadbed, is made com- 

pulsory by this subsection. Pickett v. Atlantic Coast Line 
Ri UR. (Com 153) IN. Gu 148 150s 69)S Ber 8, 
The word “permanent,” as applied to injuries and dam- 

ages, is apt to mislead, as it is used not only in cases where 
the damage is all done at once, as, for instance, in the 
tearing down of a house, but also to those cases where the 
damage is continuing and _ prospective. In these 
latter cases the damage is called ‘‘permanent,” because it 
proceeds from a permanent cause and will probably con- 
tinue indefinitely as the natural effect of the same cause. 
Such is the case where the cause is apparently permanent 
and the damage necessarily continuing or recurrent. ‘The 
interest and inconvenience of the public will not permit the 
abatement of the nuisance, and the law does not contem- 
plate an indefinite succession of suits. Beach v. Wil- 
mington etc., R. R. Co., 120 N. C. 498, 502, 26 S. E. 703. 
The confusion liable to arise from the word “permanent” 

as applied to damages is pointed out in Beach yv. R. R., 120 
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N. C. 498, 502, 26 S. E. 703, where the nature of such an ease- 
ment is discussed. Whether the damage is permanent or 
not, must appear from the pleadings. If the damage is in it- 

self irreparable, or if it will probably recur from a given 
state of things which the defendant refuses to change, and 
which the court from motives of public policy will not make 
him change, permanent damages are allowed as the only 
way of doing iustice to the plaintiff, and at the same time 
preventing interminable litigation. As far as the plain- 
tiff is concerned, permanent and recurring damages are 
the same to him, if they equally result in the destruction 
of his property. The latter are in some respects worse 
than the former, as they merely prolong his agony, and 
may cause even greater loss. For instance, if a farmer knows 
that the railroad has acquired a right to flood his land, he 
will not plant it; whereas if he relies upon their subsequent 
forbearance from unlawful injury, he may suffer not only 
the damage to his land, but also the loss of his labor, seed 
and fertilizer. In other words, the loss of the crop means 
the loss of everything that has been put into the crop. 
Lassiter v. Norfolk etc., R. R. Co., 126 N. C. 509, 514, 36 
S. E.. 48. 
Recovery by Present Owner. — The present owner of 

land may recover of a railroad company, under the pro- 
visions of this section, the entire damages to his land 
caused by permanent structures or proper permanent re¢- 
pairs of defendant, for a period of five years from the time 
when the structures or repairs caused substantial injury 
to the claimant’s land, unless a former owner, entitled 
thereto, had instituted action therefor before his sale and 
conveyance of the land thus permanently injured by the 
trespass. Louisville etc. R. Co. v. Nichols, 187 N. C. 153, 120 
te, Vue a 

Effect of Amendment of Pleadings as to Bar. — An 
amendment to the complaint in an action against a rail- 
road company to recover damages to a crop caused by di- 
version of the natural flow of water, so as to allege per- 
manent damages to the land does not add a new cause 
of action, but relates only to the measure of damages 
arising from the injury; and this section will not bar the 
plaintiff by reason of the amendment alone. Pickett v. 
Atlantic Coast Line R. R. Co., 153 N. C. 148, 69 S. E. 8. 
Applied in Owenby v. Louisville, etc., R. R. Co., 165 N. 

C641, 81 S:. EB. 997. 

§ 1-52. Three Years.—Within three years 
action— 

1. Upon a contract, obligation or liability aris- 
ing out of a contract, express or implied, except 
those mentioned in the preceding sections. 

2. Upon a liability created by statute, other 
than a penalty or forfeiture, unless some other 
time is mentioned in the statute creating it. 

3. For trespass upon real property. When the 
trespass is a continuing one, the action shall be 
commenced within three years from the original 
trespass, and not thereafter. 

4. For taking, detaining, converting or injur- 
ing any goods or chattels, including action for 
their specific recovery. 

5. For criminal conversation, or for any other 
injury to the person or rights of another, not 
arising on contract and not hereinafter enumer- 

ated. 

6. Against the suretie; of any executo-, admin- 
istrator, collector or guardian on the official bond 
of their principal; within three years after the 
breach thereof complained of. 

7. Against bail; within three years after judg- 
ment against the principal; but bail may dis- 
charge himself by a surrender of the principal, at 
any time before final judgment against the bail. 

8. For fees due to a clerk, sheriff or other offi- 
cer, by the judgment of a court; within three 
years from the rendition of the judgment, or the 
issuing of the last execution thereon. 

9. For relief on the ground of fraud or mistake; 
the cause of action shall not be deemed to have 
accrued until the discovery by the aggrieved 

an 
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party of the facts constituting the fraud or mis- 
take. 

10. For the recovery of real property sold tor 

the nonpayment of taxes, within three years after 
the execution of the sheriff’s deed. (Rev., s. 395: 

Code, s. 155; C. C. P., s. 34; 1895, c. 165; 1889, cc, 
269, 2LSka SOO mes Lo ets. 2 1s LS OL C0088. 25% 

1913, ch4A4tpee 4, Ce $0 441.) 

I. In General. 
II. Subsection One—Contracts. 

. Subsection Two—Liability Created by Statute. 
. Subsection Three—Trespass upon Realty. 

V. Subsection Four—Goods or Chattels. 
. Subsection Six—Sureties of Executors, etc. 
. Subsection Seven—Bail. 
. Subsecton Eight—Clerk Fees. 
. Subsection Nine—Fraud or Mistake. 

X. Subsection Ten—Realty Sold for Taxes. 

I. IN GENERAL. 

Section Not Retroactive. — A bond for the payment 9! 

money executed prior to this section, by the principal ané 
his sureties, is exempted from tke operation of the statute 
of limitations as contained in this section. Knight v 
Braswell, 70 N. C. 709. 

Burden of Proving Section. — When the statute of limi- 

tations is pleaded the burden devolves upon the plaintifi 
to show that the cause of action accrued within the time 
limited. Parker v. Harden, 121 N. C. 57, 38 S. E. 30. See 
also; mlLioopers vas Catt. Lbr. Co. 215 0INn emcee lS Be (Cod) 
818. 

Effect of Equity upon Claim.—The enforcement of ar 
equity will never be denied, on the ground of lapse of time, 

where the party seeking it has been in continuous posses- 
sion of the estate to which the equity is an incident. Mask 
Vauillers 69 ON, Ae 42352 

Effect of Disability. — This statute does not begin run- 
ning against a person under disability, such as infancy, 

until the disability is removed; hence it does not begin run- 
ning until then notwithstanding that the cause may have 
otherwise accrued prior to that time. Settle v. Settle, 14] 
Nae C.553, 574,,54.S. Be 445. 

Insane Persons Presumed to Have Plead Section. — See 

section 1-16. 
Section Supplemented by Section 1-22.—This statute can- 

not avail as a defense where within six months after the 
death of the intestate, the plaintiff had qualified as her 
administrator and had commenced a special proceeding, in 
the county where the lands of the intestate were situated, 
to subject them to the payment of debts. Harris vy. Daven- 
port, 132 N. C. 697, 700, 44 S. E. 406. 

Part Payment by Joint Debtor.—A part payment by one 
joint debtor before the applicable statute of limitations has 
run against the demand will start the statute anew as well 
against the co-obligor as against him who made the pay- 
ment. Saieed v. Abeyounis, 217 N. C. 644, 9 S. E. (2d) 399, 

Subsection Five—Injury to Person or Rights of Another.— 
Where plaintiff's cause of action based upon the alleged 
wrongful and unlawful act of defendant in swearing out a 
warrant against plaintiff! charging plaintiff with larceny, ac- 
crued within three years prior to the issuance of summons 
in this suit, it was not barred by this section. Jackson v. 

Parka e216) Nv Go 32945 es 8 (2d) 873; 

Where plaintiff has taken a voluntary nonsuit and brings 
the identical action again, if the former action has not been 
barred by this section, the second action is in time if brought 
within one year from the time of the voluntary nonsuit. Van 
Kempen v. Latham, 201 N. C. 505, 160 S. E. 759. 

When Proper to Decide Application in Appellate Court. - 
Upon the appeal it is unnecessary to decide whether this 
section or section 1-56 applies where there 1s an insufficient 
finding of fact to sustain a plea of either, and for this reason 

a new trial must be had. Dayton v. Asheville, 185 N. C. 12. 
115: S. E. 827. 

Application to Action to Recover Share of Estate. — An 
action by an administrator to recover his intestate’s share 
of an estate, is governed by $ 1-56, which provides that 

actions not otherwise provided for shall be brought within 

ten years, and not this section. Hunt v. Wheeler, 116 N. 

(Ca 422 2h Sa 1S. 

Section Not Applicable—Where the plaintiff did not sign 
the note and was not bound thereby, having executed only 
a deed of trust on her land as additional security for the 
debt, this section has no application. Carter v. Bost, 209 
N. C. 830, 184 S. E. 817. See § 1-47, analysis line IV. 

Bar Applies to Remedy. — The bar is applied under this 
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section, not to the mode in which relief is sought, but to the 
relief itself. Spruill vy. Sanderson, 79 N. C. 466, 471. 

Applied in Johnson vy. Pilot Life Ins. Co., 215 N. C. 120, 
12S7) Boe djmssie 

Cited in Bray v. Creekmore, 109 N. C. 49, 13 S. E. 723; 
Muse v. London Assur. Corp., 108 N. C. 240, 243, 13 S. E. 
94; Griffith Profitt Co. v. English, 198 N. C. 66, 68, 159 S. 
E. 619; Rhodes vy. Tanner, 197 N. C. 458, 149 S. E. 552; Rit- 
ter v. Chandler, 214 N. C. 703, 200 S. E. 398; + Powell v. 
Malone, 22 F. Supp. 300; Mebane Graded School Dist. v. 
Alamance County, 211 N. C. 213, 189 S. E. 873; Currin v. 
Curtin, 219 N. C. 815, 15 S. EB. (2d) 279; Powers v. Planters 
Nat. Bank, etc., Co., 219 N. ©. 254, 13 S. E. (2d) 431; Lis- 

ter v. Lister, 222 N. C. 555, 24 S. E. (2d) 342; Lee vy. John- 
son, 222 N. C. 161, 22 S. E. (2d) 230. 

I. SUBSECTION ONE—CONTRACTS. 

Application to Agreement to Arbitrate—An agreement to 
submit a controversy to arbitration is a centract between 
the parties, and an action thereon, when it is not under 

seal, in respect to the running of the statute of limitations, 
is governed by the three-year statute. Sprinkle v. Sprinkle, 
159 UNs Co Sl, 74S. Ee 739. 

Action for Money Had and Received.—An action by a 
county board of school directors for fines and penalties col- 
lected by a city is in the nature of one for money had and 
received, with none of the incidents of a fiduciary or trust 
relation, and this sub-section applies. School Directors v. 
Asheville, 128 N. C. 249, 251, 38 S. E. 874. 
Contract to Pay Money.—Where land was conveyed to J. 

with condition that he pay certain sums to his brothers, 
and he accepted the land and took possession under the 
devise, he immediately became liable, and the right of ac- 
tion was barred in three years under this section. Rice 

v. Rice, 115 N.C. 43, 20S. Bass. 
Action on New Promise.—Where plaintiff, the payee and 

holder of a note, alleged that the debtor advised him not 
to enter claim in bankruptcy, and made a promise after the 
filing of the petition but before the order of discharge was 
entered to pay the note, plaintiff’s cause of action is on 
the new promise and not the original note, and the new 
promise being made more than three years prior to the in- 
stitution of the action, plaintiff’s cause is barred by the 
statute of limitations. Westall v. Jackson, 218 N. C. 209, 
10 S. E. (2d) 674. 
Action for Dividends Accrued on Cumulative Preferred 

Stock.—The right of a stockholder to have dividends ac- 
crued on her cumulative preferred stock at the time of the 
reorganization of the corporation declared and paid in ac- 
cordance with the stipulation of the certificate before divi- 
dends are set aside or paid on any other stock is based on 
contract, and the request for an injunctive relief is merely 
ancillary thereto, and plaintiff’s cause of action arises when 

dividends are paid on the new stock before accrued divi- 
dends on her stock are paid, and her action instituted within 
three years thereafter is not barred. Clark v. Henrietta 
Mills, 219 N. €. 1, 12 S. BE. (2d) 682. 

Guarantee of Prior Indorsement.—The statute of limita- 
tions within which to institute an action upon a guarantee 
of prior indorsement, is three years after the payment of 
the check. United States v. National City Bank, 28 F. 
Supp. 144. 
Action for Damages against Carrier.—Where the demand 

in writing for damages of a carrier was made within thirty 
days, and action was brought within three years it was not 
barred by this section. U. S. Watch Case Co. v. Southern 
Exp; Co:,, 120 INgiGicbl.352,-27 S. B.. 74. 
Application to Sealed Instruments—Sureties.—This section 

applies to actions upon all sealed instruments, not referred 
to in preceding sections. One of these not mentioned in the 

“preceding sections is an action on a sealed note against 
the sureties thereto. Although such an action against the 
principal is not barred until ten years by section 1-47, subs. 
(2), that provision does not refer to sureties. This has been 
the settled law since Welfare v. Thompson, 83 N. C. 276, 
279, was decided. Redmond v. Pippen, 113 N. C. 90, 92, 18 
S. E. 50; Flippen v. Lindsey, 221 N. C. 30, 18 S. E. (2d) 
B24. 
An action against the sureties on the bond of a clerk for 

defalcations in the office of the State Treasurer is barred 
after three years. Jackson v. Martin, 136 N. C. 196, 198, 48 
Se ONLI 

This section applies to sureties on a note under seal, and 
as to the sureties the right of action on the note is barred 
after the lapse of three years. Barnes v. Crawford, 201 N. 
C. 434, 160 S. E. 464. 
An action on a note under seal against a surety thereon 

is barred after the lapse of three years from the maturity 
of the note, or after three years from the expiration of an 
extension of time for payment binding on the surety un- 
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der this section. Davis v. Alexander, 207 N. C. 417, 177 

Seb 417; 
Statute Bars Remedy of Claim and_ Delivery.—Where 

there had been no new promise or payment on the pur- 
chase price for over three years prior to the institution of 
the action, the three-year statute of limitations, under this 
section, barred the ancillary remedy of claim and delivery. 
Hester Piano. Com vw. Loven; 207 IN. ‘C) 96,.176 SS; BE: 1290: 
Parol Evidence Admissible to Show in What Capacity 

Parties Signed Note.—In an action by the payee of a ne- 
gotiable note under seal, appearing upon its face to have 
been signed by several makers, it may be shown upon the 
trial by parol evidence that with the knowledge of the 
payee before his acceptance only one of them signed as the 
original obligor, and that the others signed as sureties only, 
entitling the sureties to their release upon their defense 
of the statute of limitations under this section. Furr v. 
Trill, 205mN ep iGa4 17. el Ae Saat oa Le 

Same—Effect of Payment after Statute Has Run.—Where 
a chattel mortgage on crops secures the payment of the 
maker’s note and the mortgagee endorses the note, and mort- 
gages to another, the bar of the three-years’ statute cf 
limitations which has otherwise run will not be repelled by 
payments on the note from the sale of the crop, as against 
the endorser, or without evidence of his intent to make the 
payment and thus impliedly at least acknowledge the debt; 
and his having attended the mortgage sale of the crop and 
become a purchaser, is not sufficient. Nance v. Hulin, 192 
Nga C5065, 1350S. c774- 
Indemnity or Fidelity Bond.—Where the liability of the in- 

surer is expressly limited in an indemnity or fidelity bond 
to losses occasioned and discovered during a specified time, 

this section will not extend the period of indemnity for this 
is a statute of limitations and can have no effect upon the 
valid contractual relations existing between the indemnitor 
and indemnitee. Hood v. Rhodes, 204 N. C. 158, 159, 167 
Sz els -558. 
Breach of Express Trust.—Since occurrences which con- 

stitute a breach of an express trust amount in effect, and 

usually in fact, to a breach of eontract, a cause of action 
for such breach is barred at the expiration of three years 
from such breach, under this section. Teachy v. Gurley, 214 
INS C2288, 1990S. 8 Be 83: 
A guaranty of the payment of a note is an obligation aris- 

ing out of contract by which the guarantors assume liability 
for payment of the note in case the makers thereof do not 
pay same upon maturity, and right to sue upon such guar- 
anty arises immediately upon failure of the makers to pay 
the note according to its tenor, and suit against the guar- 
antors is barred by this section after three years from the 
maturity of the note. Wachovia Bank, etc., Co. v. Clifton, 
203 N. C. 483, 166 S. EK. 334. 

Accrual of Cause.—A cause of action did not accrue at the 
date of the warranty, but at the date on which it was finally 
determined that a plant was not free from all defects and 
flaws. Heath v. Moncrieff Furnace Co., 200 N. C. 377, 381, 
ibyey Spat Oe0L Rs 
Demand Necessary if Fiduciary Relation Exists.—Where 

a fiduciary relation exists between the parties, with re- 
spect to money due by one to the other, the statute of 
limitations does not begin to run until a demand and re- 
fusal. Efird ve Sikes, 206 N. C. 560, 562, 174 S. KE. 513. 

Statute Not Suspended by War Measures.—An action to 
recover, damages for a breach of contract for the sale of 
goods arising during federal war control of railroads is 
barred by our State statute of limitations after three years 
from the time of its accrual. Vanderbilt v. Atlantic, etz., 
Re Co.F 188 BN7 Ge 568;94254 Sa Ea ocss 

Unpaid Subscription to Corporate Stock.—While as _ to 
the stockholders the three-year statute of limitations on 
the amount unpaid on subscriptions to the capital stock 
of a corporation will run from the time of demand by the 
directors, it is otherwise as to the creditors where the 
corporation has become insolvent, for in the latter case 
the capital stock is regarded as a trust fund for the bene- 
fit of creditors, and the statute will begin to run from the 
demand of the receiver, representing the creditors, under 
the order of the court. Windsor Redrying Co. v. Gurley, 
1977'N. GC, 56, 1420S. 2b. 1676: 
Same—Construed with Other Sections——The application 

of this section with regard to the unpaid balance due a 
corporation by a_ subscriber to its capital stock, will be 
construed in pari materia with §§ 55-65 and 55-70. Wind- 
sor Redrying Co. v. Gurley, 197 N. C. 56, 147 S. E. 676. 
Action on Check Given for Taxes.—A plea of the three- 

year statute of limitations will bar recovery in a civil ac- 
tion to collect a check given for the payment of taxes, 
when the action is nct instituted within three years of the 
date the check was issued. Miller v. Neal, 222 N. C. 540, 
23S. EB. @ad) *852. 
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Evidence of Matter Not Alleged.—Where defendant by 

answer denies liability on a note on the ground that it is 
barred by the three-year statute of limitations, evidence 

that defendant did not adopt the word ‘seal’ after his 
name on the note was properly excluded. Roberts v. Gro- 
man, eee N. GC 30,21 S: E: (2d) 829, 

Jury Question.—In an action by a trustor to compel an 
accounting of the proceeds of sale by a trustee, the ques- 

tion of whether the action was barred under subsection 1 
was properly submitted to the jury under authority of Efird 
v. Sikes, 206 N. C. 560, 174 S. E. 513; Garrett v. Stadiem, 
woo) NG. 654,18 S. B. (2d) 178. 

Applied in Hall v. Hood, 208 N. C. 59, 179 S. E. 27; How- 
ard v. White, 215 N. C. 130, 1 S. E. (2d) 356; Bynum v. 
Piteins: Co., 222 IN. Co ‘742, 24S. B. Cd) 613: 

Ill. SUBSECTION TWO—LIABILITY CREATED BY 
STATUTE. 

Section Absolute Bar.—After the time prescribed in sec- 
tion 1-50, subsection 2, and this subsection, the Statute is 
an absolute bar to the next of kin. Vaughan v. Hines, 87 
N. C. 445; Spruill v. Sanderson, 79 N. C. 466; Woody v. 
Brooks, 102 N. C. 334, 343, 9 S. E. 294. From dissenting 
opinion. 

Liability of National Bank Stockholder for Assessment.— 
Though original liability of a national bank stockholder 

is contractual in nature, being based upon his original stock 
subscription, his liability umder a stock assessment fixing 
amount of liability is ‘statutory’? and not contractual, as 
respects running of limitations. Briley v. Crouch, 115 F. 
(2d) 443. 

Partial payments by national bank stockholder on stock 

assessment did not toll the running of this section against 
his liability. Id. 
Action for Failure to Collect Check.—An action against a 

bank for breach of its duty to collect a check and against 
another bank which took over the assets of the former is 
barred as against the latter bank by this section, where not 
commenced until five years after the transaction and four 

years after the transfer of the assets. Standard Trust Co. 
v. Commercial Nat. Bank, 240 Fed. 303. 

Action to Recover Delinquent Taxes.—Neither the three 
nor the ten years’ statute of limitations applies to an act 
authorizing the State or a county or city to recover delin- 
quent taxes unless such act expressly so provides. Wil- 
mington y. Cronly, 122 N. C. 383, 30 S. E. 9. 

Application to Tort against Clerk Failing to Index Judg- 
ment.—In an action of tort against a Clerk of the Superior 
Court for failing to index a docketed judgment as required 

by section 1-233, this section is applicable. Shackelford v. 
miaton, 117, N: Cy 73, 23'S, 1. 101. 

Application to Petition to Have Damages Assessed. — 
Where the charter of a railroad company provides that 
when the company has appropriated land without authority 
no action shall be brought by the owner except a petition 
to have the damage assessed, and fixes no limitation of the 
action, such petition is neither an action of trespass nor 
one on a liability created by statute within the meaning of 
this section, subsections (2) and (3), and the refusal of the 
trial judge to submit an issue upon the Statute of Limita- 
tions was not error. Land v. Wilmington, etc., R. Co., 107 
N. C. 72, 12 S. E. 125; Utley v. Wilmington, etc., R. Co., 
HOWN, C;.720,;.25-S. E;, 1021. 

IV. SUBSECTION THIREE—TRESPASS UPON 
REALTY. 

Amendment of 1895.—The last sentence of this subsection 
was added by the Act of 1895. Culbreth v. Downing, 121 N. 
C, 205, 28 S. E.. 294. 

Prior to the passage of this Act, in such cases, the lapse 
of 20 years was necessary to bar the action, when the pre- 
sumption of a grant would arise. Parker v. Norfolk, etc., 
R. Co., 119 N. C. 677, 25 S. E. 722; Culbreth v. Downing, 
ioleNesG., 205, 206, 28 S, H...294. 

Same—Application to Accrued Actions.—In changing the 
period of limitation a reasonable time must have been given 
to accrued actions which would otherwise be barred by the 
new regulation. A reasonable time for the commencement 
of an action before the statute works a bar, (Nichols v. 
Norfolk, etc., R. Co., 120 N. C. 495, 26 S. E. 643), is the bal- 

ance of the time unexpired according to the law as it stood 
when the amending act is passed, provided it shall never 
exceed the time allowed by the new statute. For example, 
if the action would have been barred in six years, and four 
years have elapsed before the amending Act, then two years 
more would be a reasonable time. If three years time 
would bar the action and three years had elapsed, as 
in the present case, before the amending act is passed, then 
three years thereafter would be the limit and no more, and 
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this rule will apply to all other periods of limitation on ac- 
tions. Culbreth v. Downing, 121 N. C. 205, 206, 28 S. E. 294. 
Presumption as to Date of Conversion.—In the absence 

of proof as to the date of the conversion of property, the 
presumption is that it was as of the date of taking the 
property into possession. Parker v. Harden, 121 N. C. 57, 
28:1 S. eed: 

Application in Action to Recover Damages Resulting from 
Sewage Disposal Plant.—Where the plaintiff executed a deed 
of trust, deeded his equity of redemption to his sons, and 
the deed of trust was foreclosed, all more than three years 

before the institution of the action, and the plaintiff did not 
again acquire title until less than a year before the ac- 
tion, it was held in an action to recover damages to the 
land resulting from defendant’s sewage disposal plant that 
the measure of damages should have been predicated upon 
the' difference in value at the time plaintiff again acquired 
title and the date of the institution of the action, and an in- 
struction that the jury should assess as damages the differ- 
ence in the market value of the land on the date of the 
institution of the action and the date three years prior 
thereto, constitutes reversible error. Ballard v. Cherryville, 
AI0-N. 1G. 728; 188 Ss Be 334 

Negligence in Logging Operations.—Where plaintiff insti- 
tuted this action to recover for damages resulting from the 
overflow on his lands of waters of a river alleged to have 
resulted from the negligent acts and omissions of defendant 

in its logging operations, even if it be conceded that the al- 
leged negligence constituted a continuing omission of duty 
toward the plaintiff by defendant, plaintiff must show that 
defendant was in possession and control of the upper lands 
within the statutory period. Hooper v. Carr Lbr. Co., 215 N. 

Cres08 se da. eee (zd) Ble: 

Continuing Trespass Defined.—Speaking of this section in 
Sample v. Roper Lumber Co., 150 N. C. 161, pp. 165-166, 
63 S. E. 731, the Court said: “True, the statute declares 
that actions for trespass on real estate shall be barred in 
three years, and when the trespass is a continuing one 

such action shall be commenced within three years 
from the original trespass, and not thereafter; but this 
term, ‘continuing trespass, was no doubt used in reference 
to wrongful trespass upon real property, caused by struc- 

tures permanent in their nature and made by companies in 
the exercise of some quasi-public franchise. Apart from 

this, the term could only refer to cases where a wrongtul 
act, being entire and complete, causes continuing damage, 
and was never intended to apply when every successive act 
amounted to a distinct and separate renewal of wrong.” 
Teeter v. Postal Tel-Cable Co., 172 N. C. 783, 785, 90 S. 
E. 941. 
Same—As Applied to Telegraph Line.—Where a telegraph 

company has constructed its line of poles and wires along 
a railroad right of way on the lands of the owner more 
than three years next before the commencement of the 

owner’s action for trespass, but within three years has con- 
structed an additional line of its wires thereon and repaired 
its old line, replacing some of the old poles with new ones, 
in the same holes, it was held that the plaintiff’s right to 
damages for the construction of the old line is barred by 
the statute, but the wrongful maintenance of the old and 
the building of the new line was a separate and independent 

trespass for which permanent damages may be awarded it. 
Teeter v. Postal Tel. Cable Co., 172 N. C. 783, 90 S. E. 941. 
An action against a telegraph company for the erection of 

poles on the land of the plaintiff, if brought within three 

years of the trespass, is not barred by limitation. Hodges 

vy. Western Union Tel. Co., 133 N. C. 225, 45 S. E. 572. 
Where the owner of land seeks to recover for trespass 

and for permanent damages to his land resulting from the 

erection and maintenance by defendant telegraph company 

of its transmission lines over his land, thé action for tres- 

pass is barred by the three-year statute of limitations, the 

trespass being a continuing trespass, but the action for 

permanent damages as compensation for the easement is 

not barred until defendant has been in continuous use 

thereof for a period of twenty years so as to acquire the 

right by prescription. Love v. Postal Telegraph-Cable Co., 

221 N. C: 469, 20: S.' ao. Cd), 337. 
The law will not permit recovery for negligence which 

has become a fait accompli at a remote time not within the 

period specified by subsection 3, although injury may re- 

sult from it within the period of limitation. Davenport v. 

Pitt County Drainage Dist., 220 N. Cileay 229 27 Se. 

(2d) 1, citing Hooper v. Carr Lbr. Co., 215 N. C. 308, 1 S. 

FE. (2d) 818. 
Allegations that a drainage district failed to cause a ca- 

nal to follow the channel of a creek as originally planned 

and stopped the canal on the lands of plaintiff, and failed 

to keep the mouth of the channel properly cleared out, re- 

sulting in plaintiff's land being flooded, commencing imme- 
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finished and continuing practi- 
stated a cause of action for 
right of action for damages 

to crops for all the years was barred after the lapse of 
three years from the original trespass. Davenport v. Pitt 
Gounty. Drainages Dist, ve2J IN. ©, 237, 17S, 0b. Cd) oe 

Application to Diversion of River Water.—The unlawful 

diversion of river water is not a trespass on realty, but 
it is so nearly in the nature of an easement as to be gov- 
erned by the same statute of limitations. Geer v. Durham 
Water Co., 127 N. C. 349, 37 S. E. 474. 
Application ta Negligence in Widening Canal.—In an ac- 

tion brought in 1903 to recover permanent damages caused 
by the negligent widening of defendant’s canal, where it ap- 
peared that the entire wrong was done in 1898 and 1899, the 

action was barred under this subsection. Cherry y. Lake 
Drummond Canal, etc., Co., 140 N. C. 422, 53 S. E. 138. 
Action for Cutting Timber.—The three years statute ap- 

plies to actions to recover damages for trespass in cutting 
and removing trees from the land. Tillery v. Whiteville 
Lumber Co;, 172) N. Cy 296,.90°S. Ey 196: - 
Burden of Proof.——Where the defendant pleads this sec- 

tion to an action for trespass, with damages for cutting 
timber on lands, the burden is on the plaintiff to prove that 
he commenced his action within the time prescribed; and 
where from an analysis of the evidence it appears that this 
has not been done, a judgment of nonsuit is proper. Til- 
lery v. Whiteville Lumber Co., 172 N. C. 296, 90 S. E. 196. 

Cited in Ivester vy. Winston-Salem, 215 N. C. 1, 1 S. E. 
(2d) 88; Teseneer v. Henrietta Mills Co., 209 N. C. 615, 184 

Sob. 539. 

V. SUBSECTION FOUR—GOODS OR CHATTELS. 

Section Does Not Confer Titlh—Period Necessary.—Pos- 
session of a chattel for a sufficient period to bar its re- 
covery under this section does not confer title. The prior 
law, ch. 65, section 20 Rev. Code, so provided, but it has been 
repealed so that now there is no statute fixing a period at 
the end of which title to personal property will vest in the 
possessor. It is true that if held for a sufficient time the 
title will vest, but four years possession is insufficient. 

Pate v. Hazell, 107 N. C. 189, 11 S. E. 1089. 
Charging in Conjunction with Section 1-56——Where if the 

action has not been barred by the provisions of subsections 
4 and 9 of this section, it would have been barred under 

sec. 1-56, it was not error to tell the jury that the action 
was barred in three years, or in ten years. Osborne vy. 
Wallces. 208 INy CC 651513 -S) 1. 2853 
When Applicable to Funds Held by Trustee—When a 

trustee notifies the party for whom he holds funds that he 
disavows the trust and will pay the funds over to another 
party, and does so, this is a conversion, and the statute 
of limitation begins to run, so that the cause of action is 
barred in three years. County Board v. State Board, 167 
Nee CG. 366) 12 S71 h452: 
Bonds Held by Bank as Trustee.—In an action instituted 

against the statutory receiver of an insolvent bank to re- 

cover certain bonds which had been held by the bank, trus- 
tee, for safekeeping, there was evidence that plaintiffs re- 
ceived a letter from the attorney of the liquidating agent 
denying the claim for the bonds, and that action was insti- 
tuted within three years from the receipt of this letter. 
Held: The action was not barred by the three-year statute, 
this section, since under the facts of this case the cause of 
action did not accrue until the disavowal or repudiation of 
the trust. Bright v. Hood, 214 N. C. 410, 199 S. E. 630. 

Property Advanced by Father.—Where slaves advanced by 
A‘to his son B were, on the death of the son, divided be- 
tween his widow and children and held adversely there- 
after for three years, A, the father is barred by the statute 
of limitations from afterwards reclaiming them. Jones v. 
Gordon) 55) Ne @. eoD2. 
Burden of Proof.—Where the three-year statute of limita- 

tions is pleaded in defense to an action for wrongful conver- 
sion of personal property, the burden of proof is on the 
plaintiff to show that the action was brought within the 

time allowed from the accrual of the cause, or that other- 
wise it was not barred. Rankin v. Oates, 183 N. C. 517, 112 
Se, Ledges 

VI. SUBSECTION SIX—SURETIES OF EXECUTORS, 
ETC. 

Purpose of Section.—This section and the other related 
sections are intended to limit the liability of executors, ad- 
ministrators, next of kin and heirs of decedents, and, after 
reasonable time, to give quiet and repose to the estates of 

dead men. Andres v. Powell} 97 N. C. 155, 160, 2 S. E. 235. 
Section 1-56 Not Affected.—Section -1-56, limiting the time 

for the bringing of an action to ten years, and applying to an 
action against an executor or adminstrator for a final ac- 

diately after the canal was 
cally every year thereafter, 
continuing trespass, and the 
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counting and settlement, is not affected by the provisions of 
this section, as to actions on their official bonds. Pierce v. 
Haison,: 183 oN.* C1779 110aS =. 857: 

Sureties Also Protected by Section 1-50.—In addition to 
the protection of section 1-50, par. 2, the sureties on the 

bond are exonerated unless action is brought within three 
years after breach of the bond. Woody vy. Brooks, 102 N. 
C. 334, 9 S. E. 294. See dissenting opinion. 

While the sureties have the protection of six years under 

section 1-50 in common with their principal, they have a 
further exoneration, unless sued within three years after 
breach of the bond. Woody v. Brooks, 102 N. C. 334, 337, 9 
S. EB. 294, 

Section 1-50, par. 2, expressly applies to actions on the 
“official bond,” this section to sureties only. Woody v. 
Brooks, 102 N. C. 334, 9 S. E. 294. See dissenting opinion. 

Effect of Surety Being Foreign Corporation.—The statute 

of limitations is not suspended against the surety on a 
guardian bond by reason of such surety being a foreign cor- 
poration when it is shown that it continuously had a general 
agent within the jurisdiction of our courts for executing 
iudicial bonds and collecting premiums thereon for the com- 
pany and had complied with the section authorizing service 
of process on the Insurance commissioner. Anderson v. 
United States Fidelity Co., 174 N. C. 417, 93 S. E. 948. 

Effect of Payment by Principal—Payment made by a 
principal upon a bond, before the cause of action thereon is 
barred against the sureties, arrests the operation of the 
statute of limitations. Moore y. Goodwin, 109 N. C. 218, 13 
Sa esas 

Intervening Disabilities—When this statute begins to run, 
the subsequent marriage of the feme plaintiff will not stop 
it. Kennedy v. Cromwell, 108 N. C. 1, 13 S. BE. 135. See § 
1-17 and note. 

When Statute Begins to Run—Demand.—From the de- 
mand of the plaintiff for an account and_ settlement 
made on the administrator, and his failure and re- 
fusal to do so, this section began to run in favor of the de- 
fendant sureties on the administration bond. If the action is 
brought within three years of this time it is not barred. 
Stonestreet v. Frost; 123 9N.. 1C7 29059292 831) S35 Ba 718-) Gill 
VanCoopers lll Na ‘CaSily ols el omoae Eade 
Whether the final account is or is not filed, if there is 

a demand and refusal, the action is barred as to both 
the principal and sureties on said bond in three years. 
Kennedy v. Cromwell, 108 N. C. 1, 13 S. E. 135. See dis- 
senting opinion. 

This section is applicable only when there has been a 
settlement, either by the acts of the parties or a decree of 
court. Woody v. Brooks, 102 N. C. 334, 9 S. E. 294. 
An action against a guardian and his bondsman, where no 

final account has been filed, is barred after three years from 
the time of default and, at farthest, within three years 
from the ward’s coming of age. Anderson v. United States 
Fidelity Co., 174 N. C. 417, 93 S. E. 348. 
The cause of action by the administrator d. b. n. under 

this section does not accrue until his appointment, and the 
action by such administrator therefore is not barred as 
against the bondsman until three years subsequent to his 
appointment. Dunn vy. Dunn, 206 N. C. 373, 173 S. E. 900. 

Action by Cestui against Trustee after Settlement. — 
Where there has been a settlement between the trustee and 
cestui que trust, or a final determination of the amount 
due by a decree of Court, the trust is closed, and an ac- 
tion will be barred within three years from a demand and 
refusal. Spruill v. Sanderson, 79 N. C. 466; Whedbee v. 
Whedbee, 58 N. C. 393; Barham v. Lomax, 73 N. C. 78; 
Wyrick v. Wyrick, 106 N. C. 84, 87, 10 S. E. 916. 

Effect of Estate Being Unrepresented during Period.— 
When there was no one in esse from the death of the first 
administrator, till the qualification of the administrator de 
bonis non, who could sue upon the bond, that time should 
not be counted in applying the statute of limitations in an 
action against the sureties. Brawley v. Brawley, 109 N. 
CAA See aos 
Burden of Proof.—This section being pleaded, it was in- 

cumbent upon the plaintiff to show that the breach of the 
bond was within less than three years before the institution 
of this action against the appellee. Hussey v. Kirkman, 95 
N. C. 63; Moore v. Garner, 101 N. C. 374, 7 S. E. 732; Hobbs 
v. Barefoot, 104 N. C. 224, 10 S. E. 170; Nunnery v. Averitt, 
111 N. C. 394, 395, 16 S. E. 683. This was not done, and the 
surety is protected by the lapse of three years after demand 
and refusal. Norman vy. Walker, 101 N. C. 24, 7 S. E. 468; 
Woody v. Brooks, 102 N. C. 334, 9 S. E. 294; Kennedy v. 
Cromwell, 108 N. C. 1, 13 S. E. 135; Brawley v. Brawley, 
109 N. C. 524, 14 S. E. 73; Koonce v. Pelletier, 115 N. C. 
233;,°235,8 20! Sandy so de 
Action to Reopen Account.—An action or proceeding to re- 

open an account stated by an executor and readjust a set- 
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tlement made under the supervision of a Court, and sanc- 
tioned by a decree, must be brought within three years from 
the rendition of such decree, if the plaintiff (or petitioner) be 
under no disability, and the case involve no equitable element 
improper for the consideration of a Court of Taw This 
conclusion finds some support in the provisions of this sub- 
section. Spruill v. Sanderson, 79 N. C. 466. 

Action to recover for alleged breach of bond as adminis- 
tratrix accrues at the time the alleged breach is committed, 
this subdivision having no provision relating to discovery 
of the breach of the official bond as is provided for in cases 
under subdivision (9). Hicks v. Purvis, 208 N. C. 657, 182 
De te 151. 
Ward’s Suit against Sureties.—A suit by a ward against 

the sureties on the bond of his deceased guardian comes 
within the terms of this section and must be brought within 
the three year limit. Norman vy. Walker, 101 N. C. 24, 7 

S. E. 468. 

The running of the statute under this section as against 
the plaintiffs and in favor of the sureties was not sus- 
pended by the payment of interest by the guardian on the 
amount due by him to each of the plaintiffs. The liability 
of the sureties on the bond is a conditional liability, depend- 
ent upon the failure of the guardian to pay the damages 
caused by his breach of the bond. The guardian and the 
sureties are not in the same class. For that reason the 
payment by the guardian of interest on the amount due 
by him to his former wards did not suspend the statute of 
limitations which began to run against each of his wards. 
when she became twenty-one years of age. State v. Foun- 
Bagi COS NN Cn 2/50 200, 1471) Sa Bose; 
Applied in Copley v. Scarlett, 214 N. C. 31, 

623. 

Cited in State v. Purvis, 208 N. C. 227, 230, 180 S. E. 88. 

VII. SUBSECTION SEVEN—BAIL. 

Effect of Bail Being Out of State.—The language and mean- 
ing of this action is clear. Proceedings against bail, in civil 
actions, are barred, unless commenced within three years after 
judgment against the principal, notwithstanding the principal 
may have left the State in the meanwhile. Albemarle Steam 
Wav. Co. v. Williams, 111 N. C. 35, 15 S. B 877. 

VIII. SUBSECTION EIGHT—CLERK FEES. 

Application to Judgment for Costs.—A plaintiff in a judz- 
ment on which costs only are due, is not barred by this 
section from the proper proceedings to enforce his claim, the 
same being in his favor and not of the officers of the court. 
Cowles v. Hall, 113 N. C. 359, 18 S. E. 329. 
Not Applicable to Referee.—The claim of a referee for pay- 

ment of services rendered in a cause which is still pending 
in the courts upon exceptions to his report is not barred by 
this section. Farmers’ Bank vy. Merchants’, etc., Bank, 204 
N. C. 378, 168 S. E. 221. 

IX. SUBSECTION NINE—FRAUD OR MISTAKE. 

Amendment of 1879.—Mistake.—This act was amended by 
the act of 1879, by inserting after the word ‘“‘fraud,’’ wher- 
ever it occurs, the words “or mistake.” So that prior to the 
act of 1879, there was no statutory bar of three years to an 
action for relief on the ground of mistake. Mask v. Tiller, 
89 N. C. 423, 425. 
An action to correct a mistake should now be brought with- 

in the time limited in this section. Lanning v. Commissioners, 
iDSUN: C; 505, 511,11. S:.E.. 622. 

The 1889 amendment of this section struck a provision 
limiting this section to cases solely cognizable in a court of 
equity. There are many cases decided prior to the amend- 
ment construing this section to be so limited. There are also 
cases so construing it since its passage but they are restricted 
to those arising before the statute became effective. See Dunn 
v. Beaman, 126 N. C. 766, 770, 36 S. E. 172; Alpha Mills v. 
Watertown, etc., Co., 116 N. C. 797, 803, 21 S. E. 917; Blount 
v. Parker, 78 N. C. 128; Jaffray v. Bear, 103 N. C. 165, 9 &. 
E. 382; Egerton v. Logan, 81 N. C. 172; Spruill v. Sander- 
son, 79 N. C. 466; Day v. Day, 84 N. C. 408; Batts v. Win- 
stead, 77 N. C. 238. See also dissenting opinions in Kahn- 

weiler v. Anderson, 78 N. C. 133, 144. 
The amendment applied to an action for a false warranty 

in a sale made before the amendment, so that, in actions 
where relief on the ground of fraud was sought, the cause 
of action was not deemed to have accrued until the dis- 
covery of the fraud complained of. Alpha Mills v. Water- 
town, etc., Co., 116 N. C. 797, 21 S. E. 917. 

This amendment leaves all actions subject to the same 
rule, whether they were heretofore cognizable solely in 
courts of equity or not, and makes all actions come under 
the same rule as if they had been originally cognizable in 
courts of equity. Alpha Mills v. Watertown, etc., Co., 116 
N. C. 797, 803, 21 S. E. 917; Rouss v. Ditmore, 122 N. C. 775, 
770, 00° Ss; 335. 
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Purpose and Construction of Section. — The statute of 
limitations was mainly intended to suppress fraud, by pre- 
venting fraudulent and unjust claims from being asserted after 
a long lapse of time. It ought not, therefore, to be so con- 
strued as to become an instrument to encourage fraud, if 
it admits of any other reasonable interpretation. The like 
spirit should govern the construction of the facts and cir- 
cumstances of a transaction so as to take it out of the opera- 
tion of the statute, where gross injustice would be worked 
by its application. Mask v. Tiller, 89 N. C. 423, 426. 
When Applied to Exclusion of § 1-56.—This section cannot 

be applied where the allegations and proof are insufficient 
to sustain it, in preference to section 1-56, where there is a 
question as to which applies. Shankle v. Ingram, 133 N. C, 
254, 255, 45 S. E. 578. 

Applies to Actions at Law and Suits in Equity.—While this 
subsection originally applied only to actions for relief on the 
ground of fraud in cases solely cognizable by courts of eq- 
uity, by statutory amendment and the decisions of our 
courts it now applies to all actions for relief on the ground 
of fraud or mistake. Stancill v. Norville, 203 N. C. 457, 166 
S: EF. 319, 

Fraud or Mistake Prerequisite to Application—This sec- 
tion has no application to an action to recover money for 
there. is no evidence or allegation of fraud and mistake. 
Barden v. Stickney, 132 N. C. 416, 417, 43 S. E. 912; Bonner 
v. Stotesbury, 139 N. C. 3, 51 S. E. 781. 
When Statute Begins to Run.—The statute runs from the 

discovery of the fraud or mistake, ‘for when it should have 
been discovered in the exercise of ordinary care”; and as it 
was the duty of plaintiff, as executor, to have laid off the 

land to the devisee and put her in possession, and as he 
could, by a simple calculation from the deed, have discovered 
that the description embraced 108 acres, and as for twenty 
years the various owners of the land had cultivated up to 
the boundaries, the statute had become a bar to the action. 

Sinclair v. Teal, 156 N. C. 458, 72 S. E. 487. See also Stubbs 
v. Motz, 113 N. C. 458, 459, 18 S. E. 387; Peacock v. Barnes, 
142°5N. Co 215, 55°S. EB; 99: 

In an action grounded on fraud, the statute of limita- 

tions begins to run from the discovery of the fraud or from 
the time it should have been discovered in the exercise of 
reasonable diligence. Wimberly v. Furniture Stores, 216 
INCOM aes Moe sen Hee kCod aes Le: 

It is incumbent upon the plaintiff to show that he not only 
was ignorant of the tacts upon which he relies in his action, 
but could not have discovered them in the exercise of proper 
diligence or reasonable business prudence. Latham v. 
Latham, 184 N. C. 55, 113 S. E. 623. See also, Johnson y. 
Pilot. Inte Ins) Co;," 219) Nv (C2 202, 13° SB. (2d): 241. 

This statute begins to run from the time of discovery of a 

breach of the trust relationship and not from the time the 
relation was brought to an end. Egerton v. Logan, 81 N. 
CH1723. 179: 

In an action to reform a timber deed for an alleged mutual 
mistake of the parties, the statute will run three years after 
the plaintiff had knowledge of the mistake alleged. Jeffer- 

son v. Roanoke R., etc., Co., 165 N. C. 46, 80 S. E. 882. See 
also Lanning v. Commissioners, 106 N. C. 505, 511, 11 S. E. 
622. 

Where plaintiff acquired title to real estate, subject to a 
contract to cut timber within 3 years, thinking the time for 

cutting was 18 months, and failed to examine the record or 

to bring suit for wrongful cutting until more than three 
years after being told that the time was 3 years, the ac- 
tion was barred by this section. Blankenship vy. English, 
222 NE GeeSiy e219 Sieh (2d) gol: 

Where insurance company rejected third application of 
insured for additional insurance on grounds that insured 
was no longer a satisfactory risk it was held that insured 
should have been put on notice thereby that company’s 

agent’s promise to redeliver a second policy within seven 
months after it was tendered to insured and refused be- 

cause of illness, was false and that insured’s claim, if any 

he had, has atrophied as a result of his procrastination and 

became barred bv this section. Jones v. Bankers Life Co., 
131 F. (2d) 989, 994. 

Upon the auestion of fraudulent concealment of funds, this 
section runs from the discovery of the facts constituting the 
fraud or mistake and not from the discovery by 4 party cf 
rights hereto unknown to him. Bonner y. Stotesbury, 139 
INS Cr3,510S. Bs 78: 

It is a question of grave doubt, if the point had been 
raised, whether the statute as to the plaintiff’s cause ct 
action began to run upon the mere declaration of insolvency 
of the bank, and did not in truth begin to run upon the ac- 
tual discovery, later on (after the investigation of the re- 

ceiver) that the bank was insolvent at the time the incorrect 
statements were put forth. Houston y. Thornton, 122 N. C. 
365, 375, 29 S. E. 827. 

[ 127 ] 



§ 1-52 

Applying this section to an action to set aside a deed to 
lands made by the husband to the wife for fraud on the 
former’s creditors, this section by correct interpretation is 
held to mean until the impeaching facts should have been 
discovered in the exercise of reasonable business prudence. 

Ewbank v. Lyman, 170 N. C. 505, 87 S. E. 348. 
Where a clerk of the Superior Court embezzles funds and 

such fraud is not discovered until about 90 days prior to the 
institution of proceedings against the clerk and the surety 
on his bonds, and such fraud could not have been discovered 
earlier by reasonable diligence, this section and not § 1-50 
applies. State v. Gant, 201 N. C. 211, 159 S. E. 427; State 
vy. American Surety Co., 201 N. C. 325, 160 S. E. 176. 
The actual time of the discovery of the alleged mistake 

is not determinative, but the cause of action for reformation 
of the bonds accrued when the mistake should have been 
discovered by plaintiff in the exercise of due diligence, and 
plaintiff being an educated man, and there being no evi- 
dence of any effort to conceal the plain language of the 
bonds or to prevent plaintiff from reading them, plaintiff’s 
cause of action was barred under this section. Moore vy. 
Fidelity, etc., Co., 207 N. C. 433, 177 S. KE. 406. See also, 
in this connection, Hargett v. Lee, 206 N. C. 536, 539, 174 
S. E. 498; Hood v. Paddison, 206 N. C. 631, 635, 175 S. E. 
105. 

Evidence did not show that guardian knew or should 
have known of the fraud and his failure to institute suit did 
not bar the ward. Johnson vy. Pilot Life Ins. Co., 217 N. 
130 Set C20). 470. AASie Ae Tie eens fae 
Same—Record as Notice of Fraud.—True, as indicated in 

Tuttle v. Tuttle, 146 N. C. 484, 59 S. E. 1008; Modlin v. 
Roanoke R., etc., 145 N. C. 218, 58 S. E. 1075, and Stubbs v. 
Motz, 113 N. C. 458, 18 S. E. 387, the mere registration of a 
deed will not usually, in these and like cases, be imputed 
for constructive knowledge; but in the present case the deed 
under which feme defendant claims and now holds this prorp- 
erty had been on the registry in the proper county for 
more than eleven years before this action was instituted, 
and plaintiff's judgment had been docketed in the county 
since 1897. Ewbank v. Lyman, 170 N. C. 505, 509, 87 S. E. 
348. 
While the mere registration of deed to lands from a hus- 

band to his wife will not usually be imputed for constructive 
knowledge that it was done in fraud of the husband’s credi- 
tors, it may be otherwise regarded when taken in connec- 
tion with other relevant circumstances, and under the cir- 

cumstances of this case it is held that the failure of the 
plaintiff in not sooner investigating the records was such 

negligence as will be imputed to her for knowledge, and 
bar her cause of action. Ewbank v. I,yman, 170 N. C. 565, 

87:.S:; <y., 348, 
Where a foreclosure sale of lands is attacked for fraud 

upon the ground that the trustee sold the timber on the land 

separate from the land and made deeds to each to separate 
parties, which were duly recorded, the record itself gives 
notice of the transaction, which with knowledge of the sale 
itself should have put the plaintiffs and their mother, as 
whose heirs at law they claim, and in whose lifetime fore- 
closure was had, upon reasonable notice of the fact, and 
bar their recovery after three years. Sanderlin v. Cross, 172 

Nias 42290 (Ses 213. 

Same—Sale of Trust Land by Trustee as Notice. — Pro- 
ceedings before clerk to sell trust lands to make assets fo 

pay the debts of the deceased, and the open, notorious, and 
adverse possession of the purchasers of the land, under their 
registered deeds, were sufficient to put the plaintiffs, claim- 
ing under the children of the said son, the cestuis que 

trustent, upon notice of the fraud alleged, if any committed 

by the executor, and it would bar their right of action within 

three years therefrom. Tatham v. Latham, 184 N. C. 55, 113 

S. B., 623: 
Same—Necessity for Newly Discovered Evidence. — One 

can derive no aid from this section in an action to re- 
consider a case which has been sanctioned by the court and 

settled by a decree from it, in the absence of newly discovered 

evidence showing fraud. Where the plaintiff knew all the 

facts at first that are now known the first action must 

stand notwithstanding this section. Spruill v. Sanderson, 79 

N. C. 466, 471. 
Same—Sufficiency of Evidence.——See Latham vy. Latham, 

184 N. C. 55, 113 S. E. 623; Sanderlin v. Cross, 172 N. C. 234, 
ON on ey clon 

Application to Foreign Corporation.—A foreign corpora- 
tion cannot set up the statute of limitations in bar of an 
action for false warranty. Alpha Mills v. Watertown, etc., 
Cos 0216N.. C7975 ZleS) Be9i7s 

Actions to Which Applicable—The relief afforded by the 
statute has a broader meaning than the common-iaw ac- 
tions of fraud and deceit and applies to any and all actions, 
legal or equitable, where fraud is the basis or an essential 
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element in the suit. 
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Little v. Wadesboro, 187 N. C. 1, 121 
Sees AS5. ; 
Same—Fraudulent Conveyance.—Where the suit is to re- 

cover in money the difference between the grossly inade- 
quate consideration paid for a conveyance of land, attacked 
upon the ground of fraudulent influence used upon the mind 
of the grantor for the grantee’s benefit, and the reasonable 
value thereof, this section, limiting the action to three 
years in cases of fraud applies, and it is reversible error for 
the trial judge to hold, as a matter of law, that the ten 
years statute relating to actions to impress a trust upon 
property only was applicable. Little v. Wadesboro, 187 N. 
Corti 210S, 2. 185; 

An action by the heirs of mortgagors to set aside a con- 
veyance of the equity of redemption by mortgagors to the 
mortgagee is an action based on fraud and must be insti- 
tuted within three years from the discovery of the acts 
constituting the fraud, and the ten-year statute has no ap- 

plication. Massengill v. Oliver, 221 N. C. 132, 19 S. E. (2d) 
253: 
Same—Reformation of Mortgage for Mistake-——Whether a 

cause of action for reformation of a mortgage for mistake 
was instituted within three years from discovery of the 
facts as provided by this section, or the time they should 
have been discovered in the exercise of due diligence, held 
for jury in this case. Lowery v. Wilson, 214 N. C. 800, 200 
Sie Sole 
Same—A Fraudulent Distribution of Dividends.—This sec- 

tion relating to time to commence action after discovery 
of fraud, has no application to fraudulent distribution of 
dividends to shareholders of corporations under the facts of 
this case. Chatham v. Realty Co., 180 N. C. 500, 105 S. E. 
329. 

Same—Proceeding to Set Aside Probate. — This section is 
not necessarily controlling upon the hearing upon petition be- 

fore the clerk of the Superior Court to set aside for fraud or 
imposition on the court, the proceedings admitting a paper- 
writing to probate as a will; and were it otherwise, it is re- 
quired that the petitioner show that he could not sooner 
have discovered the fraud by the exercise of ordinary care, 
which in the instant case he has failed to do. In re Will of 
Johnson, 182 N. C. 522, 109 S. E.. 373. 
Same—Setting Aside Settlement by Guardian.—The time 

within which settlement of a guardian may be set aside for 
fraud is by several adjudications and this section restricted 
to the period of three years. Wheeler v. Piper, 56 N. €. 249; 
Whedbee v. Whedbee, 58 N. C. 392; Spruill v. Sanderson, 79 
N. C. 466. State v. Smith, 83 N. C. 306, 307. 
Same—Action for Obtaining Deed by Fraud.—In an ac- 

tion for damages for obtaining by fraud or deceit a deed 
from plaintiff conveying a larger amount of timber than was 
intended to be conveyed, the statute of limitations applicable 
is this section. Modlin v. Roanoke R., etc., Co., 145 N. C. 
Zl Ge oeo. a, 1075. 
Same—Action to Declare Purchasing Partner a Trustee.— 

An action by the creditors of a partnership to hold the owners 
of the legal estate (who purchased the interest of one partner 
in the partnership property) as trustees for the surety of 
their debts, is not barred by this section. Quaere, as to the 
application of subsection 4. Ross v. Henderson, 77 N. C. 170. 

Action for Omission from Deed.—Where a _ reversionary 
clause. was omitted from a deed by mistake of the drafts- 
man it was held that the registration of the deed was 
insufficient to constitute notice to plaintiffs, and the action 
was not barred until three years after plaintiffs discov- 
ered, or should have discovered, the mistake in the exer- 
cise of due diligence. Ollis v. Board of Education, 210 N. 
Gy 489, 187" S. Ee 772. 
Action Barred by Negligence in Asserting Right.—The 

plaintiffs contended that usurious interest was paid de- 
fendant by their agent without their knowledge, and that 
therefore their action to recover the penalty for usury was 
not barred although instituted more than two years after 
the last usurious payment (see § 1-53).. It was held that 
the plaintiffs are not entitled to invoke the statute, it ap- 
pearing that plaintiffs did not institute action until more 
than three years after they had executed a note’ bearing 
six per cent interest in renewal of the original note upon 

which usury was paid, and that plaintiffs were negligent 
in asserting their rights if any they had. Ghormley v. Hy- 
att, 208 N.C. 478,;°181 S. E. 242: 
Where Purchaser Did Not Participate in Fraud.—Where 

there is no allegation or proof that a purchaser fraudulently 

concealed the fact of sale or participated in any fraud in 
connection therewith, then as to him the action is barred by 
the lapse of three years, this section not applying as to the 
action against him. Johnson Cotton Co. v. Sprunt & Co., 
261° .N ‘G.A19 2160S) e., 457, 
Remedy Where Action on Contract Barred.—The remedy 

by the vendor of goods obtained by the fraud of the 

[ 128 ] 



§ 1-58 

purchaser, first discovered after the action on the 
contract has been barred, is by an action for dam- 

ages under this section as amended by chap. 269, Acts of 
1888. Rouss v. Ditmore, 122 N. C. 775, 30 S. E. 335. 

When Replication Required.—When the date of the accru- 
ing of the cause of action appears in the complaint and the 
statute of limitations is pleaded, the court can, of course, 
pass judgment, unless matter in avoidance is pleaded as a 

new promise, or the like. It is only in such cases that a 
replication is now required. Moore v. Garner, 101 N. C. 374, 
377, 7 S. E. 732, though under the former practice a replica- 

tion was required, whenever the statute of limitations was 
pleaded. Stubbs v. Motz, 113 N. C. 458, 459, 18 S. E. 387. 
Burden of Proof. — In an action to set aside a conveyance 

on account of fraud, the statute of limitations being pleaded 
thereto, the burden is on the plaintiff to show that the 
fraud was not discovered until within three years of the 
commencement of the action. Hooker vy. Worthington, 134 
Mee r280, 40 9. 1,726) 
The burden is on the plaintiff to show that neither they 

nor their predecessor in title, did not know of the fraud, or 
would not have discovered it in the exercise of reasonable 
business prudence. Sanderlin v. Cross, 172 N. C. 234, 90 S. 
1a Re 
The plea of the statute of limitations put the burden upon 

the defendant, in the cross-action, to show that the stat- 
ute of limitation had not barred his right, by a lapse of 
more than three years from the time he discovered the mis- 
take to the time he had filed his pleading, and in failing 
to introduce such evidence he is concluded as a matter of 
law. Taylor v. Edmunds, 176 N. C. 325, 97 S. E. 42. 

Effect of Non-Residence of Plaintiff. — The nonresidence 
of a plaintiff, claiming lands here under an allegation of 
fraud, etc., does not affect the running of the statute of 
limitations adverse to his demand in his action. Jatham 
waelatham., 184 Ni Gs55,113''S., E. 623. 
A nonresident creditor who seeks to set aside a deed of 

his debtor for fraud is not excused by his absence for not 
complying with the provisions of this section, requiring 
that he must bring his action within three years from the 
discovery of the fraud. Ewbank v. Lyman, 170 N. C. 505, 
8&7 S. E. 348. 
Erroneous Ruling Not Cured by Other Defects. — The 

reversible error of ruling that as a matter of law the evi- 
dence was insufficient under this section, is not relieved by 
the principle that the statute does not begin to run till the 
undue influence constituting fraud has been removed, when 
it does not appear on appeal that such influence had ever 
been removed, and the jury have found the issue of fraud 
without being permitted to pass upon this question. Little 

vy. Wadesboro, 187 N. C. 1, 121 S. E. 185. 
Effect of Failure of Referee to Find Facts. — When the 

referee to whom the case was referred failed to find the 
facts upon which this statute of limitations can be deter- 
mined, the case must be remanded. Lanning v. Commis- 
sioners, 106 N. C. 505, 11 S. E. 622. 
Stated in Life Ins. Co. v. Edgerton, 206 N. C. 402, 411, 

17455... 96. 
Cited in Fort Worth, etc., R. Co. v. Hegwood, 198 N. 

C. 309, 151 S. E. 641; McCormick v. Jackson, 209 N. C. 359, 
183 S. E. 369; Thacker v. Fidelity, etc., Co., 216 N. C. 135, 

4S. E. (2d) 324. 

X. SUBSECTION TEN—REALTY SOLD FOR TAXES. 

This section does not apply where the owner remains in 
possession. Bailey v. Howell, 209 N. C. 712, 184 S. E. 476. 
Application to Tenancy in Common. — The statute per- 

mits the sheriff to sell the lands of tenants in common for 
the nonpayment of taxes, and a tenant in common to pay 
his or her part of the tax and let the other shares go; and 
provides that three years possession by the purchaser under 
the tax deed bars the former rightful owners. Ruark v. 
Harper, 178 N. C. 249, 100 S. E. 584. 

Application to Suit to Remove Cloud.—In Price vy. Slagle, 
189 N. C. 757, 128 S. E. 161, 166, the court said: 

“This three-year statute has been held not to apply when 
the suit is to remove a cloud, as distinguished from a suit 
to recover the land sold for taxes from the tax sale pur- 
chaser, or his assigns, who are in possession of the lands 
so sold.” 

Application Where Deed Color of Title Only. — Where 
a sheriff’s deed given for the nonpayment of taxes is not 
under seal, it is good as color of title, which seven years 
adverse possession will ripen into an absolute one, under 
Section 1-38. Ruark v. Harper, 178 N. C. 249, 100 S. E. 
584. 

Applies to Action for and against Claimants.—The three- 
year statute of limitations barring the right of action in 
favor of a claimant under a tax deed is broad enough to 

1—9 
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include actions for and against such claimant. 
Simmons, 169 N. C. 140, 85'S. E. 214. 
Possession as Affecting Application. — “Semble, the 

three-year statute of limitations may not be successfully 
pleaded by the claimant under the tax deed against the 
original owner in possession of the lands.” Jordan vy. 
Simmons, 169 N. C. 140, 85 S. E. 214. 
The purchaser’s possession for three years under an ir- 

regular sheriff’s deed would be sufficient to bar action 
thereon. Lyman y. Hunter, 123 N. C. 508, 31 S. E. 827; 
Kivett v. Gardner, 169 N. C. 78, 85 S. E. 145. 
Necessity of Pleading Section. — The three-year statute 

of limitations in favor of or against the claimant under a 
tax deed to lands must be properly pleaded to be made 
available. Jordan v. Simmons, 169 N. C. 140, 85 S. EB. 214. 

In an action against the administrator of the deceased to 
recover taxes paid for him by the plaintiff, it is necessary 
that the defendant plead the statute of limitations in order 
to avail himself of it as a bar to the plaintiff’s recovery 
thereon. Smith v. Alfen, 181 N. C. 56, 106 S. E. 143. 

§ 1-53. Two years.—Within two years— 

1. All claims against counties, cities and towns 

of this state shall be presented to the chairman of 
the board of county commissioners, or to the chief 

officers of the cities and towns, within two years 
after the maturity of such claims, or the holders 
shall be forever barred from a recovery thereon; 
provided, however, that the provisions of this par- 
agraph shall not apply to claims based upon 
bends, notes and interest coupons. 

2. An action to recover the penalty for usury. 
3. The forfeiture of all interest for usury. (Rev., 

s. 396; Code, ss. 756, 3836; 1874-5, c. 243; 1876-7, 
CEI U Boo MUSIO C09. LOST C231 193K. Carano. 

CAO44425) 

I. Subsection 
II. Subsection 

IIL. Subsection 

Jordan vy. 

One—Political Subdivisions 
Two—Penalty for Usury. 
Three—Forfeiture of All Interest for Usury. 

Cross References. 
As to power of county, to be sued, see § 153-2, paragraph 

1, As to power of city or town, to be sued, see § 160-2, 

paragraph 1. As to requirement of demand before suit, see 
§ 153-64. As to penalty and forfeiture for usury, see § 
24-2. 

I, SUBSECTION ONE—POLITICAL SUBDIVISIONS OF 

of State. 

STATE. 
Local Modification.—Cartaret, Haywood: 1933, c. 386; 

Cherokee, Clay: 1933, c. 318. 

Editor’s Note.—The 1937 amendment added the proviso to 
subsection 1. 

The 1937 amendment to this section does not operate ret- 
rospectively, and hence does not revive action previously 
barred for face value of unpaid coupons on bonds issued by 
county, in township’s behalf. Valleytown Tp. v. Women’s 
Catholic Order, etc., 115 F. (2d) 459, reversing 32 I*, Supp. 
894, 
Purpose of Section. — “The obvious purpose of the law 

is to enable those municipal bodies mentioned in it to as- 
certain and make a record of its valid outstanding obliga- 
tions, and to separate them from such as are spurious or 
tainted with illegality and denounced in the Constitution.” 
Wharton v. Commissioners, 82 N. C. 12, 16. See post this 
note, “Nature and Effect of Section.” 

Constitutionality. — Under the interpretation of this sec- 
tion, it may admit of question whether the condition en- 
grafted by it upon the contract, as affecting the pre-exist- 
ing rights of the creditor, does not impair its obligation 
within the prohibition of the federal constitution. Wharton 
v. Commissioners, 82 N. C. 12, 14. See the following catch- 
line. 

Nature and Effect of Section. — The language of this sec- 
tion is plain and explicit, and there is room for but one 
construction of it. The court has said that the provision of 
the statute is not in strict terms a limitation of the time with- 
in which an action may be prosecuted, but that it imposes 
upon the creditor the duty of presenting his claim within a 
prescribed period of time, and, upon his failure to do so, 
forbids a recovery in any suit thereafter commenced. 

Wharton v. Commissioners, 82 N. C. 12, 16. See Moore 
v. Charlotte, 204 N. C. 37, 39, 167 S. E. 380. 

In a later case the court held that “This is a statute of 
limitation, and such claims against the county should be 
presented within two years after maturity.” Lanning v. 

Commissioners, 106 N. C. 505, 511, 11 S. E. 622, citing Roys- 
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ter v. Commissioners, 98 N. C. 148, 3 S. E. 739; Moore v. 
Commissioners, 87 N. C. 209, 215. 

In Board vy. Greenville, 132 N. C. 4, 43 S. E. 472, 473, the 
court said, ‘We think it is unnecessary to inquire or to 
decide whether the statute is strictly one of limitation, 
or whether it merely imposes a duty upon the _ holder 
of a claim against a municipal corporation, the performance 
of which is a condition precedent to his right of recovery. 
In either view of the nature of the statute the claimant, 
by its very words, is ‘barred from a recovery’ of any part 

of the claim that did not mature within the two years im- 

mediately preceding the date of his demand, and this con- 

clusion as to the effect of the statute is all sufficient for 

the disposition of this appeal.” 
“This section is not strictly a statute of limitation, for 

it imposes this as a duty on the claimant as a condition 

upon which he may successfully maintain his action.” 

Dockery v. Hamlet, 162 N. C, 118, 78 S. E. 13. 
Liberal Construction. — In Wharton v. Commissioners, 

82 N. C. 12, 16, the court said, ‘‘We are not disposed to 

give so strict an interpretation to the requirement of the 

act, which, as all its useful purposes are met, would be to 

sacrifice substance for form and convert a judicious measure 

of legislation into an instrument of injustice and wrong.” 

When Statute Begins to Run.—Where the plaintiff made 

a payment, the defendant promising to refund any excess 

of the amount due, and upou a reference a balance was re- 

ported in favor of the plaintiff it was held, in an action to re- 

cover the amount, that the statute begins to run only 

from the date of such finding. Moore v. Commissioners, 

87 N. C. 209, 210. : 

Where the defendants and their predecessors in office had 

notice from the beginning of the origin, nature and amount 

of a claim against a county, and of the fact that it could 

not mature until the accuracy or inaccuracy of their pre- 

vious settlement with the plaintiff could be ascertained, such 

a claim falls neither within the letter nor the spirit of this 

section. Moore v. Commissioners, 87 N. GC. 209; 210; 215. 

Effect of Failure to Present Claim in Time. — Where a 

creditor fails to present his claim in the prescribed time, 

any action thereon thereafter is barred. Board v. Green- 

ville, 132 N. C. 4, 43 S. E. 472. 

What Plaintiff Must Allege and Prove. — Where a claim 

has been made on the city for services rendered, and it 

nowhere therein appears when the services were rendered, 

in an action to recover therefor the plaintiff must not only 

show that the claim had been presented in the statutory 

period, but that the amount claimed had matured within 

that time; and when he has failed to make this necessary 

allegation in his complaint, a demurrer thereto should be 

sustained. Dockery v. Hamlet, 162 N. C. 118, 78 SOs 13% 

Same—When Defect Attacked by Demurrer. — Where 

upon the face of a complaint it does not appear that claim 

was made upon a town’s officers as this section provides, 

within two years after its maturity, the claim is barred, 

and a demurrer that it states no cause of action should be 

sustained. Dockery v. Hamlet, 162 N. Cr WSs e7 Se on ie. aos 

Same—When Action Amendable. — The complaint, not 

stating a cause of action under the requirements of this 

section, is demurrable; but as the complaint is a defective 

statement of a cause of action, and not necessarily a state- 

ment of a defective cause of action, it was error to dismiss the 

action, and the plaintiff may amend by setting out the 

matters required by the statute. Dockery v. Hamlet, 162 

so Chea Bhs ig A tere Oem st 

Nonsuit as Extending Time wnder Section 1-25. — One 

who began suit within the time prescribed, took a nonsuit 

and began a second action within one year atter the non- 

suit, but more than two years after the maturity of the 

claims, was not barred. Wharton v. Commissioners, 82 N. 

Criz: 
Application to Claim of Sheriff. — A sheriff must pre- 

sent his claim against a county for an allowance to him 

to pay off a county debt within the two years prescribed 

in the section. Lanning v. Commissioners, 106 N. C. 505, 

11 S. E. 622: 

Action for Services Rendered as Attorney.—Where plaintiff 

instituted this action to recover for services rendered defend- 

ant county by plaintiff as an attorney, plaintiff alleging as a 

basis of recovery services rendered in a certain civil action 

and services rendered relating to twenty-one different trans- 

actions extending over a period of more than a year, sub- 

sequent to the termination of the civil action, and de- 

fendants alleged that final judgment in the civil action 

was entered more than two years prior to the insti- 

tution of the present suit, that plaintiff’s cause of action for 

services rendered therein accrued at the time of the rendi- 

tion of the judgment, and that plaintiff’s cause of action for 

services rendered therein is barred, the plea of the statute 
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of limitations relates solely to the claim for services ren- 
dered in the civil action, and is not a plea in bar which would 
defeat plaintiff’s claim in its entirety. Grimes v. Beaufort 
County, 218 N. C. 164, 10 S. E. (2d) 640. 

Cited in Lightner v. Raleigh, 206 N. C. 496, 499, 174 S. 
EK. 272; Fletcher v. Parlier, 206 N. C. 904, 173 S. E. 343; 
Ivester v. Winston-Salem,-215 N. C. 1, 1 S. E. (2d) 88; 
Reed v. Madison County, 213 N. C. 145, 195 S. EK. 620; Me- 
bane Graded School Dist. v. Alamance County, 211 N. C. 
213, 189 S. E. 873. 

II. SUBSECTION TWO—PEI ALTY FOR USURY. 

Origin of Section. — The right of action to recover for 

usurious interest paid is purely statutory, and the plain- 
tiff must comply with the terms of the statute as to the 
time of bringing his action. Roberts v. Life Ins. Co., 119 
IN: CG; 429,24 ‘Sic. 780! 

Section Not Retroactive. — The right added by the Act 
of 1876-77 to recover back interest paid could not apply to 
contracts made prior to its passage. Moore v. Beaman, 
112 1N. :\C.4558, 0561 aie Sekt O76; 
The act of 1895 (chapter 69), which provides for the re- 

covery of usurious interest if the action is brought within 
two years after the payment in full of the indebtedness, by 
its express terms, does not apply to contracts antedating 
its ratification. Roberts v. Life Ins. Co., 118 N. C. 429, 24 
S. E. 780. 
When Statute Begins to Run. — The act of 1895 provides 

for bringing an action to recover back double the amount 
of usurious interest paid if the action is brought within two 
years after the payment in full of such indebtedness, in 

this respect changing what is now section 24-2, which pro- 
vided that “the action must be brought within two years 
from the time the usurious transaction occurred.’’ Rob- 
erts;w. Life Ins. Co.,.118 IN; sGe 42951435, 244S. be S0ueeebhe 
provision no longer appears in section 24-2.—Ed. Note. 
The cause of action for the penalty for each payment of 

usury arises immediately and accrues upon the date of the 
payment. The action to recover the penalty for each 
usurious transaction is therefore barred under this section, 
upon the expiration of two years from the date of the pay- 
ment. Sloan v. Piedmont Fire Ins. Co., 189 N. C. 690, 128 
Sa 28 ‘ 
Under this section the statute of limitations began to 

run at the date the cause of action accrued, and as serv- 
ice could have been made under the statute at any time 
before the commencement of this action, the statute con- 
tinued to run against the plaintiffs. The defendant, al- 
though a nonresident or foreign corporation, was at all 
times from the date the cause of action accrued until the 
commencement of this action subject to the jurisdictioa 
of the courts of this state and for that reason, two years 
having elapsed from the date the cause of action accrued 
to the date of the commencement of the action, the ac- 
tion is barred. Smith yv. Finance Co., 207 N. C. 367, 369 
177 S. E. 183. See also, Ghormley vy. Hyatt, 208 N. C. 478, 
181.S. E. 242, Pigs 
Same—Mutual Running Account. — Where the trans- 

action constitutes a mutual running account an action for 
the penalty under our statute is not barred within two 
years next from the last item therein. English Lumber Co. 

vy. Wachovia Bank, 179 N. C. 211, 102 S. E. 205. 

Effect of Defendant Being Out of State. — This two- 
year prescription is subject to the provisions of § 1-21 that 
when a cause of action accrues against a person he shall 
be out of the State or shall thereafter depart therefrom and 
reside out of the State, “the time of his absence shall not 
be deemed or taken as a part of the time limited for the 
commencement of such action.” Williams y. Iron Belt etc. 
Asso., 131 N. C. 267, 269, 42 S. E. 607. ; 
The two years within which an action may be brought, 

under this section, is to be construed in connection with the 

provisions of section 1-21, which provides that if the de- 
fendant departs from or resides out of the State, such ac- 
tion may be brought within two years after process can 
be served upon him; otherwise the statute would be illusory 
and partial, in favor of nonresidents. Armfield v. Moore, 

97 N. C. 34, 38, 2 S. E. 347; Williams v. Iron Belt, etc., 
(ASs0:, PISL. IN. (Ci) 26759 209," 43°'S5 EB. G07; 

Application to Action against Foreign Corporation. — 
An action against a foreign corporation to recover usury 
may be begun within two years from the time there is 
someone in the State upon whom service can be made. 
Williams v. Iron Belt, etc., Asso., 131 N. C. 267, 42 S. E. 
607. 
Bar of Counterclaim.—Where more than two years has 

elapsed from the payment of alleged usury until the insti- 
tution of an action on the debt alleged to have been tainted 
with usury, the defendant’s counterclaim for twice the 
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amount of usury charged is barred. Farmers’ 
Co. v. Redwine, 204 N. C. 125, 167 S. E. 687. 

Attorney’s Fee Held Not Usurious.—See Woody v. Pru- 
dential Life Ins. Co., 209 N. C. 364, 183 S. E. 296. 
Necessity of Pleading. — This section need not be spe- 

cifically pleaded. Roberts v. Ins. Co., 118 N. C. 429, 24 S. 

E. 780. 
Must Be Pleaded When Relied on as a Defense.—In an 

action to recover the statutory penalty for usury the 
two-year statute of limitations must be pleaded when 
relied on as a defense, the clause relating thereto having 
been taken out of section 3836 of the Code and placed in 
this section and thereby made a statute ot limitations, 
but when properly pleaded the burden is upon the plain- 
tiff to prove that his suit is brought within two years 
from the time the cause of action accrued. McNeill v. 

Suggs, 199 N. C. 477, 478, 154 S. E. 729. 
Section 24-2 Defines the Penalty for Usury.—The right 

Bank, etc., 

mits a recovery of twice the amount of interest paid if 
brought within the time prescribed by this section. Rob- 
erts v. Ins. Co., 118 N. C. 429, 24 S. E. 780. 
Application Illustrated in Rogers v. Bank, 108 N. C. 574, 

13S. E. 245. 

III. SUBSECTION THREE—FORFEITURES OF ALL 
INTEREST FOR USURY. 

Editor’s Note—The Act of 1931 which added subsection 
3 to this section provided that it should not affect pending 
litigation. It became effective April 1, 1931. 

This section is prospective only, and is applicable only to 
a forfeiture under § 24-2, which has occurred, or shall oc- 
cur, since its ratification on April 1, 1931. Farmers’ Bank, 
etc., Co. v. Redwine, 204 N. C. 125, 130, 167 S. E. 687. 
Continuing Injunction against Foreclosure.—Since a junior 

lienor seeking to enjoin foreclosure under a prior mortgage 
on the same land until a bona fide controversy as to the 
amount due under the prior debt is settled, is not entitled 
to invoke the forfeiture of all interest, but is required to 
tender the principal of the debt plus legal interest, a decree 
continuing the injunction to the final hearing is not error 
notwithstanding defendants’ piea of the two-year statute of 
limitations for the forfeiture of interest, even if it be con- 
ceded that an action for forfeiture of the interest is barred 
by the statute. Pinnix v. Maryland Cas. Co., 214 N. C. 760, 
200 S. E. 874. 

§ 1-54. One year.—Within one year an action— 

1. Against a public officer, for a trespass under 

color of his office. 
2. Upon a statute, for a penalty or forfeiture, 

where the action is given to the state alone, or in 
whole or in part to the party aggrieved, or to a 
common informer, except where the statute im- 

posing it prescribes a different limitation. 
3. For libel, assault, battery, or false imprison- 

ment. 

4. Against a public officer, for the escape of a 
prisoner arrested or imprisoned on civil process. 

5. An application for a widow’s year’s allow- 
mice. (Rev., s. 397; Code, s. 156; C. C. P., s.. 35; 
1885, c. 96; C. S. 443.) 

Cross References.—As to actions in the nature of quo 
warranto, see § 1-514 et seq. See also § 28-175. As to lia- 
bility for escape under civil process, see § 162-21. As to 
permitting escape of prisoners, see § 14-257. As to wid- 
ow’s year’s allowance and application therefor, see § 30-15. 

Subsection One—Extent to Which Application Limited~ 

Tovm Officers. — This section is properly restricted to un- 

lawful acts done by a public officer, under color of his 

office, to the person and property of another, by violence 

or force, direct or imputed, and does not apply to a breach 

of official duty in reference to the officials of a town as 

employees thereof, in wrongfully diverting the funds of the 

town to a railroad company in acquiring a right of way 

for it. Brown v. Southern R. Co., 188 N. C. 52, 123 S. 

E. 633. 

Same—Railroad Conspiring with Officials. — Where a 

railroad company, through its agents has participated in 

the unlawful appropriation of a town’s funds, the mere fact 

that the trial court has dismissed the action as to the 

members of the municipal board participating in the com- 

mission of the wrongful act, under the plea of this section, 

will not likewise or necessarily bar the action against the 

railroad company, under the same plea, under an alleged 
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privity between them. 
C. 52, 53, 123 S. E. 633. 
Action against Justice of Peace.— A summons was _ is- 

sued to recover the penalty against a justice of the peace, 
for performing the marriage ceremony without the delivery 

of the license therefor to him, G. S. 51-6, within less than 
a year from the time he had performed it, it was held, the 
plea of this section could not be sustained. Wooley vy. Bru- 
ton, 184 N. C. 438, 114 S. E. 628. 

Subsection Two — Application to Clerk of Court.. — An 
action against a clerk for a penalty, if not brought within 

one year, is barred by the statute of limitations. State y. 
Nutt, 79 No C7263, 
Subsection Three—Disability Preventing Bar.—An action 

for assault and battery is barred upon the plea of this sec- 

tion, if not commenced within one year, but if the plaintiff 
alleges and shows that he could not sooner have brought the 

action because of his mental condition or insanity, the time 

of such disability will be deducted from the running of the 

statute. Hayes v. Lancaster, 200 N. C. 293, 156 S. E. 530. 
Subsection Three—Action for Libel.—Where, in an action 

for libel, defendants admit that the article was published 
in defendant magazine on a certain date, and plaintiff shows 
that the action was instituted one day less than a year 
thereafter, defendant is not entitled to nonsuit upon his 
plea of the one-year statute of limitations. Harrell v. 
Goerch, 209 N. C. 741, 184 S. E. 489. 
Subsection Three—Action for False Imprisonment.— Where 

it appeared that plaintiff’s cause of action based upon the 
alleged wrongful act of defendant in causing plaintiff’s de- 
tention in an insane asylum was instituted less than one 
year from the date plaintiff was discharged as sane, plain- 
tiff’s cause of action was not barred. Jackson v. Parks, 
ZIGENE Camee0l 4 ae By) (2d)'873, 

§ 1-55. Six months.—Within 
action— 

1. For slander. 
2. Upon a contract, transfer, assignment, power 

of attorney or othe instrument transferring or af- 
fecting unearned szlaries or wages, or future earn- 

ings, or any interest therein, whether said instru- 
ment be under seal or not under seal. The above 
period of limitation shall commence from the date 
of the execution of such instrument. 

3. For the wrongful conversion or sale of leaf 
tobacco in an auction tobacco warehouse during 
the regular season for auction sales of tobacco in 
such warehouse. This paragraph shall not apply 
to actions for the wrongful conversion or sale of 
leaf tobacco which was stolen from the lawful 
owner or possessor thereof. (Rev., s. 398; Code, 
SPS 7s CBCP ac.ckO 5 198) Ga 168; 1945. cz 649.9, 
2; C. S. 444.) 
Local Modification.—Cleveland, Rutherford: 
Cross Reference.—See also §§ 1-158, 95-31, 
Editor’s Note.—The Act of 1931 which added subsection 

2 of this section was ratified on March 23, 1931. 

The 1943 amendment added subsection 3. 
Se@ od) N.C. es oRe 22m. 
Necessity for Affirmative Plea. — In an action for slan- 

der, if the defendant does not plead the Statute of I,imita- 
tions, the plaintiff may recover, though the proof shows 
that the words were spoken more than six months before 
the commencement of the action. Pegram v. Stoltz, 67 N. 
Cc. 144. 

Same—Where Mislead by Petition. — If the defendant 
has been misled by allegation of a different date from the 
one proved, so that he failed to set up this statute in his 
answer, the judge would, of course, allow him to amend 
his answer. Pegram v. Stoltz, 67 N. C. 144. 

An action for slander begun more than six months after 
the publication of the alleged defamatory words is barred 
by the statute of limitations under this section, the right 
of action accruing from the date of publication, regardless 
of the fact that it is begun within six months from the 
discovery by plaintiff that defendants were the authors 
thereof. Gordon v. Fredle, 206 N. C. 734, 175 S. E. 126. 

When Action Begun. — Where a writ in slander was 
issued, returnable to a term of the Court, and no alias 
issued from such return term, but a writ issued from the 
next term thereafter, it was held that the latter writ was 
the commencement of the suit, and the limitation to the 
action must be determined accordingly. Hanna y. In- 
gram, i 53eINy (Co255: 

Brown vy. Southern R. Co., 188 N. 

six months an 

199355 Co 16/75 
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Application Illustrated. — Where the plaintiff brought 
an action for slander more than six months after the cause 
accrued, and then afterwards amended his complaint so 
as to include words spoken within six months before the 
beginning of the action, but more than eighteen after the 
filing of the amended complaint, and the defendant pleaded 
the statute of limitations, it was held, (1) the plaintift’s 
cause of action was barred; (2) the amended complaint set 
up a new cause of action, and this was also barred. Hester 

v. Mullen, 107 N. C. 724, 12 S. E. 447. 

§ 1-56. All other actions, ten years.—An action 
for relief not herein provided for must be com- 
menced within ten years after the cause of action 
hassacctued. GRevees.1399-8 Codéemcy 158s) Cae ne 
Bien? CoS) a45o) 
I. In General. 

II. Actions to Which Applicable. 

I, IN GENERAL. 

Purpose of Section. — This section was intended as a 
sweeping statute of repose and to cure omissions in former 
statutes. Brown v. Morsey, 124 N. C. 292, 296, 32 S. E. 687. 
From concurring opinion. 

This section was intended to be a universal statute of re- 
pose, applying to all causes of action not included among 
those specifically enumerated in the preceding sections 
of the statute of limitation. It could have no other pur- 
pose. It being almost impossible to enumerate all cases 
for which a statute of repose was needed, this section was 
passed to embrace, in its very words, any “action for re- 

lief not herein provided for.’’ Woodlief v. Wester, 136 N, 
C. 162, 169, 48 S. E. 578. From dissenting opinion. 

See to same effect Ex parte Smith, 134 N. C. 495, 502, 
47 S. E. 16; Wyrick v. Wyrick, 106 N. C. 84, 86, 10 S. E. 
916. ; 
When Statute Begins Running.—Where a covenant of 

warranty and seizin was breached at the time of delivery 
of the deed, this section begins running against an action for 
such breach from the time of the delivery. Shankle v. In- 
gram, 133) Na (Gee 254n ao. by. 78. 

This section begins to run against an action by the vendor 

to recover possession from the vendee when the possession 
of vendee becomes hostile by a refusal to surrender after 

demand and notice. Overman y. Jackson, 104 N. C. 4, 10 S. 
Be 872 
An action to impeach the final account of a personal rep- 

resentative must be brought within ten years from the filing 
and auditing thereof as provided in this section. Woody v. 
Brooks, 102 N. C. 334, 9 S. E. 294. See dissenting opinion. 

In an action by one who claims as enterer of ‘“‘Cherokee 
Lands,’ the cause of action is barred in ten years from the 
registration of the grant. Frazier v. Gibson, 140 N. C. 272, 
52 S. E. 1035; Philips v. Buchanan Tumber Co., 151 N. C. 
519,66: S. BE. 603; 

This statute does not begin to run until there is a person 
in esse competent to begin the suit, that is, until the ap- 
pointment of an administrator, This is a well recognized 
rule. Murray vs The. BH. G. Co. 7 tenes Ca,. 66; Godley. 
v. Taylor, 14 N. C. 178. Lynn v. Lowe, 88 N. C. 478, 483. 

Application Immaterial Where Period Has Not Run.— 
Where ten years has not elapsed it is not necessary to 
determine whether this section applies. Burgwyn v. Dan- 
jel olt5 NG. 215. 319% 20 Ss e623 

Charging Section with Section 1-52.—Where, if the ac- 
tion had not been barred by the provisions of subsections 
4 and 9 of section 1-52, it would have been barred under 
this section, it was not error to tell the jury that the ac- 
tion was barred in three years, or in ten years. Osborne 
vi hWullees, 2 108 IN, GC. 3650513) Sib 285. 

Section Not Affected by Section 1-52.—This section apply- 
ing to an action against an executor or administrator for a 

final accounting and settlement, is not affected by the pro- 

visions of sec. 1-52, as to actions on their official bonds. 
Pierce vy. Faison, 183 N. C. 177, 110 S. E. 857. 
Practice.—Under the former practice an objection that 

the equity of plaintiff seeking to declare a trust in land 
was barred could be taken by demurrer; under the pres- 
ent practice it may be taken by a motion to dismiss the 
action, Marshall v. Hammock, 195 N. C. 498, 502, 142 S. 
E. 776, 
Applied in Teachey y, Gurley, 214 N. C. 288, 199 S. E. 83. 
Cited in Tieffenbrun v. Flanmery, 198 N. C. 397, 398, 151 

S. E. 857; Mauney v. Coit, 86 N. C. 464; Smith v. Smith, 
72 N, C, 139; United States v, Pastell, 91 F. (2d) 575; Creech 

vy. Creech, 222 N, C, 656, 24 S, E. (2d) 642, 

II, ACTIONS TO WHICH APPLICABLE, 

Creditor’s Action against Purchasing Partners. — ‘The 
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question as to whether an action by the creditors of a 
partnership to hold the owners of the legal estate (who 
purchased the interest of one partner in the partnership 
property) as trustees for the security of their debts, is 
barred by this section, was raised but not decided. Ross 

v. Henderson, 77 N. C. 170. 
Passive Trust—Actions by Children against Trustee.— 

Where the testator creates his executor as trustee of a 
part of the estate “‘to collect and apply the rents and hires, 
and interests thereof, to the support of his certain named 
son and his family during the son’s life and then to convey 
to his child or children,’ it constitutes an active trust dur- 
ing the life of the son which becomes passive at his death, 

at which time the relationship of the parties would be ad- 
verse to each other, and start the running of the statute of 
limitations, against the children, then of age, and not under 
legal disability, and bar their action for an accouuting and 
settlement after ten years, especially when the relationship of 
trustee has been openly repudiated. Latham vy. Latham, 
1S4eINGS Capo 5ed13 vom bn b623: 
Claim for Admeasurements of Dower.—This_ section is 

applicable to the claim for admeasurement of dower 
against the heirs, or one claiming under them. Brown v. 

Morrisey, 124 N. C. 292, 296, 32 S. E. 687. 
Action to Test Validity of Stockholder’s Election. — 

There is no statute of limitations applicable to an ac- 
tion brought by citizens to test the validity of an elec- 
tion held relative to subscribing stock to a railroad com- 
pany, but such action must be brought within a reason- 
able time. Jones v. Commissioners, 107 N. C. 248, 12 S. KE. 
69. 
Action of Cotenants to Protect Title—Where one tenant 

in common in possession has obtained for himself the out- 
standing title to the locus in quo, equity will declare him to 
have purchased for the benefit of the others, to be held 
in trust for them, and the ten-year statute applying to his 
possession, this section in such instances, will not begin to 
run in his favor against his cotenants until some act of ous- 
ter on his part sufficient to put them to their action. Gen- 
try v. Gentry, 187 N. C. 29, 121 S. E. 188. 
Impeachment of Final Account of Representative-—When 

a final account of a representative is filed and audited, an 
action to impeach it must be brought within ten years from 
the filing and auditing of the same. The period of limita- 
tion is not specifically declared, but such a case falls within 
this section. Woody v. Brooks, 102 N. C. 334, 339, 9 S. E. 
294. 

When the administrator of A died eight years after filing 
an ex parte account, the plaintiff qualified as his executor 
within one month, and within seventeen months began 
a proceeding to make real estate assets, to which the ad- 
ministrator de bonis non of A became a party, and filed a 
complaint to recover the amount due on said final ac- 
count, it was held, that although this section applied for 
the reason stated in Woody v. Brooks, 102 N. C. 334, 9 S. E. 
294, it did not bar the action. Wyrick v. Wyrick, 106 N. 
Ca845 OWS eb aso 1G: 
Release of Right to Surcharge and Restate Final Ac- 

count.—There was no express Statute as to the length of 

time necessary to presume a release of the right to sur- 
charge and restate a final account, duly filed and audited, 
but by analogy it seems to have been ten years, the same 
length of time which is now required by this section to 
bar such action. Nunnery v. Averitt, 111 N. C. 394, 396, 16 

Syed bps tep28 
Action for Balance Due Heirs.—Where the distributees, 

who until they became of age, had a guardian, did not 
bring suit for an alleged balance due under the testator’s 
will for 15 years after the executor filed his final account, 
the action was barred by either section 1-50, par. 2 or this 
section. Culp v. Lee, 109 N. C. 675, 14 S. E. 74. 

Partition Proceedings.—Where a petition in partition is 

filed, and the petitioners enter into possession of their re- 
spective shares, in accordance with the judgment of par- 
tition therein entered, and it is therein provided that the 
widow of the intestate should receive a certain sum monthly 
in lieu of dower, which sum is made a lien upon the lands, 
an action by the widow to enforce her claim against the 
land is barred after the lapse of more than ten years from 
the partition and decree of owelty in view of this sec- 
tion, and the fact that a second decree of confirmation was 
entered in the case several years thereafter for the pur- 
pose of recording the papers, the original papers having 
been destroyed by fire, does not alter this result. Aldridge 
v. Dixon, 205 N. C. 480, 171 S. E. 777. 
Recovery of Real Estate.—This section does not apply 

to actions for the recovery of real estate because Secs. 
1-39, 1-40 apply to its exclusion. Williams vy. Scott, 122 N. 
C 545, 551, 29 S. H.. 877: 
Same—Defendant in Ejectment.—The ten years statute 
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of limitations does not apply to defendants in ejectment 
who claim the land by adverse possession, where they have 
recognized plaintiff's claim and title thereto within that 

time. Williams v. Scott, 122 N. C. 545, 29 S. E. 877. 
Same—To Declare Senior Grantee a Trustee.—An action 

brought by plaintiff, claiming under the junior grantee of 
public land, to have defendants, claiming under the senior 
grantee, declared to be trustees for plaintiff, and to require 
them to convey to plaintiff such title as they claimed, 
was barred, where not brought within 10 years from the 
registration of the senior grant, by this section. Ritchie v. 
Fowler, 132 N. C. 788, 44 S. E. 616. 
Same—To Declare Vendee a Trustee.—Since the other 

statutes of limitations do not expressly mention the trust 
relation between vendor and vendee, it could be only in- 
cluded under this section, and it would then be allowed 
only where the possession was adverse or where it was nec- 
essary to prevent some wrong or gross injustice. Bradsher 

v. Hightower, 118 N. C. 339, 405, 24 S. E. 120. 
Same—Enforcement of Parol Trust in Favor of Wife.— 

Section apparently not applicable, see Spence v. Foster Pot- 
peremicow 185) Ne GC, 2218; 117 "S. Ee 32: 

Same—To Recover Possession of Vendee. — In an action 
to recover possession by vendor against a vendee who en- 
ters under the contract, the only statute of limitation ap- 
plicable is that of this section. Overman v. Jackson, 104 

ieee. 4, 10 S, E. 87. 
Same—Against Remainderman.— Where a remainderman, 

not being in possession, executes a mortgage, the foreclos- 
are of the mortgage is not barred after ten years from the 
forfeiture thereof or from the last payment, such action 
being brought within ten years from the time of the ac- 
quisition of the possession by the remainderman. Wood- 
lief v. Wester, 136 N. C. 162, 48 S. E. 578. 
Same—Contract Action for Breach of Covenant.—An ac- 

tion in contract for the breach of covenants of seizin and 
warranty in a deed, and not in tort for fraud, is not gov- 

erned by section 1-52, subsec. 9, but by this section. Shankle 
y. Ingram, 133 N. C. 254, 45 S. E. 578. 

This section applies to an action which is brought upon 
the covenants in the deed and not upon the theory that 
there was fraud or mistake in the deed, nor upon the the- 
ory that the defendant had made a fraudulent representation 
as to the quantity or acreage, which would entitle the 
plaintiff to recover damages for deceit. Shankle y. In- 
Braise tos IN. GC. 254, 257, 455. FE... 578. 

Same—Where No (Possession by Either Party.—Where 
there is no possession by either the mortgagor or mortgagee 
there can be no running of the statute. If it were intended 
that this section should apply where there is no possession 
by either party, it was utterly useless to insert in section 

1-47, subsec. 3 the provision in regard to possession, as the 
statute, under such a construction of this section, would 
run whether there was any possession or not, and the period 
of limitation is the same in both sections. Woodlief v. 
Wester, 136 N. C. 162, 169, 48 S. E. 578. But see dissenting 
opinion, and see the dissenting opinion in Simmons vy. Bal- 
ford, 102 N. C. 105, 111, 9 S. E. 495. 

Same—Action to Fereclose Mortgage.—Since section 1-47, 

subsec. 3 is an express provision of law directly applicable 
to an action to foreclose, it must be disregarded alto- 
gether before this section would be a complete reversal of 

the will of the legislature as plainly expressed. Woodlief v. 
Wester, 136 N. C. 162, 168, 48 S. E. 578. 

Same—Where Mortgagee Sells and Repurchases.—Where 

' the mortgagee sells and conveys to one who reconveys to him 
the mortgagor or his representatives can call upon the mort- 
gagee for an account at any time within ten years after 
the cause of action accrues. Bruner v. Threadgill, 88 N. C. 
361. 
Same—To Declare Defendants in Execution Equitable 

Owners.—A suit to declare one of the defendants in execu- 
tion, the equitable owner of lands for the purchase of which 
he has furnished the price, and his codefendants trustees, 
is barred by the ten-year statute of limitations. Sexton v. 
Farrington, 185 N. C. 339, 117 S. E. 172. 
Same—Failure to Call for Grant of State Lands.—A fail- 

ure of the enterer upon unappropriated and vacant state 
lands, or those claiming under him, to call for the grant 
within ten years after entry, would presume an abandon- 
ment in favor of those claiming under and by virtue of a 
junior grant. Frazier v. Cherokee Indians, 146 N. C. 477, 
59 S. E 1005. 
Same—Taking of Land without Compensation. — Where in 

an action to recover damages from a city for the taking of 
plaintiff’s land for a public use without compensation, in 
which the city pleaded the statute of limitations and there 
is no finding by the jury as to the time the first substantial 
injury, etc., was sustained by the plaintiff, the cause will be 
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remanded for a new trial, and upon this appeal it is held 
that it is unnecessary to decide whether the three-year or 
ten-year statute would be applicable to a suit of this kind. 
Dayton v. Asheville, 185 N. C. 12, 115 S. E. 827. 
Enforcement of Decree.—An action to enforce the execu- 

tion of a decree of court confirming a report that an alley 
was to be laid off in certain lands is barred by this statute. 
Hunter v. West, 172 N. C. 160, 90 S. E. 130. 
Alimony—Accrual of Right.—In proceedings for alimony 

under the provisions of § 50-16, the right of a wife for 
alimony pendente lite arises to her, in application of the 
statute of limitations, when the action is commenced, and 
not from the time of the separation from her husband. Gar- 
ris v. Garris, 188 N. C. 321, 124 S. E. 314. See note of this 
case under sec. 50-16. 
Action to Declare Trust in Land.—In Marshall v. Ham- 

mock, 195 N. C. 498, 142 S. E. 776, this section was held 
applicable to plaintiff’s right of action to declare a trust 
in land. 

Action for Delinquent Taxes.—Neither the three nor the 
ten years’ statute of limitations applies to an act authoriz- 
ing the State or a county or city to recover delinquent taxes 

unless such act expressly so provides. Wilmington v. 
Cronlve 422 N.C.) 383, 30) Son, 
Application to Judgments of State Courts.—The words 

“any State” appearing in sec. 1-47, subsec. 1, must be taken 
to mean the judgment of a court of any State including our 
own, but it could make no material difference even if not 
construed to include this state, since, every action for re- 

lief not specially provided for must be commenced within 

the same period of ten years after the cause of action shall 
have accrued. McDonald v. Dickson, 85 N. C. 248, 252, 

SUBCHAPTER III. PARTIES. 

Art. 6. Parties. 

§ 1-57. Real party in interest; grantees and as- 
signees.—LEvery action must be prosecuted in the 
name of the real party in interest, except as other- 
wise provided; but this section does not author- 
ize the assigninent of a thing in action not aris- 
ing out of contract. An action may be maintained 
by a grantee of real estate in his own name, 
when he or any grantor or other person through 

whom he derives title might maintain such ac- 
tion, notwithstanding the conveyance of the 
grantor is void, by reason of the actual posses- 
sion of a person claiming under a title adverse to 
that of the grantor, or other person, at the time 

of the delivery of the conveyance. In case of an 

assignment of a thing in action the action by the 
assignee is without prejudice to any set-off or 
other defense, existing at the time of, or before 
notice of, the assignment; but this does not ap- 

ply to a negotiable promissory note or bill of ex- 
change, transferred in good faith, upon good con- 
sideration, and before maturity. (Rev., s. 400; 
Code, -s2fi77 2 Ce CPs 55: 1874-5, ¢. 256: C. S. 
446.) 

I. Real Parties in Interest. 
A. In General. 
B. Personal Actions. 
C. Actions Concerning Reaity. 

II. Actions by Grantees. 
III. Assignments. 

Cross References. 

As to bonds of executors, administrators, and collectors, 
and right c: action on such bonds, see §§ 28-34, 28-42. As 
to bonds of guardians and right of action thereon, see §§ 

33-13, 33-14. As to actions on official bonds and bonds in 
suits, see §§ 109-33, 109-34, 109-35. As to negotiable in- 
struments, rights of holder, see § 25-57 et seq. 
As to real party in interest in assignment see hereunder 

part III of this annotation. 

I. REAL PARTIES IN INTEREST. 

A. In General. 

Purpose.—The provision requiring every action to be prose- 

cuted in the name of the real party in interest is signifi- 
cant, and was necessary to let in all defenses, equitable as 

well as legal, against the real party in interest, and save a 
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resort to another action, so as to harmonize with the con- 

stitution. Art. II, [TV] Sec. 1. Abrams vy. Cureton, 74 N. 
C. 526. 

Enabling Act.—The section does not confer a right of ac- 
tion; it only enables the enforcement of a right of action al- 
ready accrued. Usry v. Suit, 91 N. C. 417. 

Strict Compliance.—Under this section there is no middle 
ground; for whenever the action can be brought in the name 
of the real party in interest it must be so done. Rogers v. 

Gooch, 87 N. C. 444. See also, McGuinn v. High Point, 219 
N.C. 56, 13S. E. dd) 48: 

Who Is Real Party in Interest. — The-real party in 
interest is the party who would be benefited or injured 
by the judgment in the case. An interest which warrants 
making a person a party is not an interest in the action 
involved merely, but some interest in the subject matter 
of the litigation. 5 Western Taw Monthly 80. 

The requirement that an action must be maintained by 
the real party in interest means some interest in the sub- 
ject matter of the litigation and not merely an interest in 
the action. Choate Rental Co. v. Justice, 211 N. C. 54, 188 
Si. 2B 609: 

Exception Does Not Apply to Fire Insurance Companies. 
—If the exception in this section (“But this section does 
not authorize the assignment of a thing in action not aris- 
ing out of contract’) operated to prevent a fire insurance 
company, on paying a loss, from suing the one whose neg- 
ligence caused the loss, it was repealed by Laws 1899, ch. 
54, sec. 43 (see now § 58-177), which provides that the insur- 
ance company should be subrogated, to the extent of the 
payment by it, to all right of recovery by assured. Buck- 
ner v. United States Fire Ins.:Co., 209 N. C. 640, 647, 184 
S. E. 520, citing Hamburg-Bremen Fire Ins. Co. v. Atlantic 
Coast Liner R. Co,, 132 INS@gs 45s. i. 548. 
Right to Jury Trial—On the issue as to whether the 

plaintiff. was the real party in interest he was entitled to 
a trial by jury. Hershey Corp. v. Atlantic Coast Line R. 
@o., 207. AN. (nd 2224 Gers eek. 205. 

Action Dismissed.—When it is shown that a plaintiff is 
not a real party in interest, his action to recover, brought in 
his own right, will be dismissed on a motion as of nonsuit 
upon the evidence. Chapman v. Mclawhorn, 150 N. C. 166, 
63 Si Bes721: 
Actions should be brought by the real parties in 

terest. Hyatt v. McCoy, 194 N. C. 25, 138 S. E. 405. 
Question Cannot Be Raised on Appeal.—Where an action 

is instituted by a corporation on the theory that it was a 
duly substituted trustee of an active trust, under § 1-63, 
and the plaintiff’s right to sue is not raised in the lower 
court, the question of whether tke plaintiff is the real party 
in interest may not be raised by the defendant for the first 

time in the Supreme Court. Asheville Safe Deposit Co. v. 
Hood, 204. N. C. :346, 168°S) Boy 524. 

Applied in Berwer v. Union Central Life Ins. Co., 214 N. 
554, 200 Ss Bea 

Stated in Lawson v. Langley, 211 N. C. 526, 191 S. E. 229. 
Cited in In re Wallace, 212 N. C. 490, 193 S. E. 819; Nutt 

Corp. v. Southern Ry. Co., 214 N. C. 19, 197 S. E. 534; Rid- 
dick v. Davis, 220 N. C. 120, 16 S$. E. (2d) 662. 

B. Personal Actions. 

in- 

Contract for Benefit of Third Person.—The principle, sanc- 
tioned by several respectable authorities, is this: If A, on 
receipt of a good and sufficient consideration, agrees with 
B to assume and pay a debt of the latter to C, then C may 

maintain an action directly on such contract against A, al- 
though C is not privy to the consideration received by A. 
This section provides that every action must be prosecuted 
in the name of the real party in interest. In all the cases 
close attention is given to the language of the agreement. 

We can see no reason why the plaintiffs may not do directly 
that which it must be admitted they can do indirectly, nor 
do we see how the defendant is prejudiced thereby. Voor- 
hees v. Porter, 134 N. C. 591, 602, 47 S. E. 31; Shoaf v. 

Insurance Co., 127 N. C. 311, 37 S. E. 451. 
Presumption from Possession of Chose in Action. — The 

possession of a chose in action raises a presumption that 
the person producing it on trial is the real party in interest. 
Jackson v. Love, 82 N. C. 408; Pate v. Brown, 8 N. C. 166. 
Where the plaintiff produces an unendorsed bill of lading, 

and the evidence tends to show that he had sold the ship- 
ment to a person named therein as consignee, it is sufficient 

of the intent of the consignee to transfer the title by de- 

livery of the bill ot lading, to sustain the plaintiff's right 

to maintain his action as the real party in interest. Iawshe 
vy. R. R., 191 N.C. 437,;, 132°S._ E.. 160. 
Ward Equitable Owner of Bond Payable to Guardian.— 

A bond made payable to a guardian is in equity the prop- 

erty of the ward, and suit may be brought upon it by the 
ward when the same was turned over in the guardian’s settle- 
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ment, notwithstanding the legal title may have been trans- 
ferred by the guardian’s endorsement to another. Usry v. 
peat, 91 N. C. 407. See also, Melbane v. Melbane, 66 N. C, 

4, 
Rights of Subrogated Insurer.—When an insurer against 

fire has completely indemnified the insured, he is  sub- 
rogated to the rights of the insured and can alone, under 

this section, as the real party in interest, maintain an ac- 
tion against the wrongdoer. Cunningham y. Railroad, 139 
NaC. 1437, 51 Ss. Bi et0292 

Employer or Insurer Subrogated to Rights of Injured Em- 
ployee.—Where an employee has accepted compensation 
awarded by the Industrial Commission for an injury sus- 
tained by him in the course of his employment he cannot 
maintain an action against a third person upon the alle- 
gations that the negligence of the third person was the 
cause of the injury, as the employer or insurance carrier 

were subrogated to the right of action against the third 
person and the injured employee was not the real party in 
interest. McCarley v. Council, 205 N. C. 370, 171 S. E. 
323: 

And May Sue Third Persons.—Under this section an in- 
surance carrier who has paid compensation to an injured 
employee may proceed in an action which has been insti- 
tuted against a third person by the injured employee or his 
personal representative. Betts v. Southern Ry. Co., 71 
F. (2d) 787. 

Endorser Subrogated to Rights of Payee.—Where a 
person presenting a note to a bank is required to endorse 
it, and later to endorse the drawer’s check payable to the 
bank and taken by it in payment of the note, and the 
check is not paid and is charged by the bank to the en- 
dorser’s account therein, the endorser so paying the check 
is subrogated to the rights of the payee bank and _ be- 
comes the real party in interest and may prosecute an ac- 
tion against the drawer, payee, and collecting banks un- 
der the provisions of this section to determine the liability 
of the parties. Morris v. Cleve, 197 N. C. 253, 148 S. EB. 
253. 
Rights of Undisclosed Principal on Contract.—An undis- 

closed principal holding the business rights and interests 
under the contract, may sustain the action thereon. Pea- 

nut, Co; ov; (Ro Ri, A55"N. Go 1487 (71 "S37 ls) Willramsacy: 
Honeycutt, 176 N. C. 102, 96 S. E. 730. 

Liability of Bank Directors to Each Other.—Where di- 
rectors of a bank have paid the liability of others under an 
agreement, each one of them may maintain his action 
against each of the defaulting members under this section, 
and such is not a misjoinder of parties prohibited by statute. 
Taylor v. Everett, 188 N. C. 247, 124 S. EB. 316. 
Agent as Real Party in Interest.—Where, under agree- 

ment with his principal, the agent of a manufacturer is ob- 
ligated to pay the freight charges on shipments made to 
him, and upon demand of the carrier he has paid its unlaw- 

ful charges on a shifiment, he is the party aggrieved, within 
the meaning of this section, and may maintain his actions 
to recover the excess, and also the penalty when entitled 
thereunto. Tilley v. R. R., 172 N. C. 363, 90 S. EB. 309. 
Agent for Collection —An agent for the collection of rents 

is not the real party in interest. Martin v. Mask, 158 N. 
Ce 436, 74S. By. 343. 
A rental agent may not maintain a suit in ejection or for 

the collection of rents, the owner being the real party in 
interest, under this section. Home Real Estate, etc., Co. 
v. Locker, 214 (No Gy 214197 2S AB Ses: 
Assignee for Collection—Ar. assignee for purposes of col- 

lection is not a “real party in interest.’’ Bank v. Rochamora, 
193 N. C. 1, 136 S. E. 259; Bank v. Exum, 163 N. C. 199, 79 
S. E. 498; Abrams v. Cureton, 74 N. C. 523; Morefield v. 
Harris, 126 N. C. 628, 36 S. E. 125; Federal Reserve Bank 
v. Whitford, 207 N. C. 267, 176 S. E. 584. See also, 5 N. 
C. Law Rev. 369. 

The assignee of a chose in action may bring an action 
thereon in his own name, under this section, and a bond 
given to indemnify a bank from any loss it might sustain 
by reason of its taking over the assets and discharging the 
liabilities of another bank is assignable. North Carolina 
Bank, etc., Co. v. Williams, 201 N. C. 464, 160 S. E. 44. 
Transferor of Claim. — A plaintiff having transferred the 

claim, upon which his action was subsequently brought, 
to an attorney at law, for collection, and with directions 
to apply the proceeds to demands which he held for col- 
lection against the said plaintiff, an action will not lie in 
the name of the plaintiff on the claim, he not being the 
real party in interest. Wynne v. Heck, 92 N. C. 415. 
Transferee of Claim.—The discretion conferred by § 1-74 

is a sound discretion to be exercised where the circum- 
stances render it proper that the action be prosecuted in the 
name oi the transferee rather than in that of the original 
plaintiff; and one circumstance calling for the exercise of 
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the discretion is the fact that the transferor, as in this case, 
has parted with all interest to the transferee, since this 
section requires that the action be prosecuted in the name 
of the real party in interest. Hood v. Bell, 84 F. (2d) 136, 
138. 
Action on Note by Liquidating Agent.—In an action on a 

note executed fo a bank, the liquidating agent of the payee 
bank and the Reconstruction Finance Corporation, to which 
the note had been pledged as collateral security are both 
interested parties and may jointly sue the makers of the 
note. Hood v. Progressive Stores, 209'N. C. 36, 182 S. E. 
694. 
Shippers Are Real Parties in Interest in Action for Dis- 

crimination in Rates——Where certain carriers by truck sought 
injunctive relief against railroad carriers for discrimination 
in rates against certain cities and against certain commod- 
ities, it was held that the basis for injunctive relief must 
be an interference or threatened interference with a legal 
right of the petitioner, not of a third party and that the 
shippers would be the real parties in interest not the con- 
tract truck carriers. Carolina Motor Service v. Atlantic 
feaase Line Re Co., 210) IN. Ce 36, 38; 185 -S.. Be 479;9104A. 
ie R. 1165. 
Action on Fidelity Bond.—Where stockholders and directors 

gave their note to the bank for the amount of a shortage 
due to embezzlement by a cashier to prevent liquidation, 
and the bank neither surrenders nor assigns the fidelity bond 
of the defaulting cashier, the bank is the real party in in- 
terest and entitled to maintain an action upon the bond. 
People’s Bank vy. Fidelity, etc., Co, 4 F. Supp. 379, 382. 
Lessor Must Bring Action of Summary Ejectment.—AI- 

though an agent of the lessor may make the oath in writ- 
Ing required in summary ejectment under § 42-28, the ac- 
tion must be prosecuted in the name of the lessor as the 
real party in interest, and it may not be maintained in the 

name of the lessor’s rental agent. Choate Rental Co. v. 
justice, 211 .N. C. 54, 188 S. E. 609. 

Title to Public Office.—Taxpayers may not maintain an 

action to determine title to a public office, neither claimant 
to the office being a party, since plaintiffs are not the real 
parties in interest. Freeman v. Board of Com’rs, 217 N. 
ea 7.) Bx (2d) 1354. 

Suit by Retiring State Officer. — Where a state officer 
goes out of office pending a suit by him in his official ca- 
pacity, his incoming successor is entitled to be made a 
party in his stead, the state is the real. party in interest, 
appearing in the name of its successive agents. lacy v. 
Webb, 130 N. C. 546, 41 S. E. 549. See also, Peebles v. 

Boone, 116 N. C. 57, 21 S. E. 187, 44 Am. St. Rep. 429. 
Quo Warranto. — Every action must be prosecuted by 

the party in interest, and hence, in a quo warranto, (now 
a proceeding by the Attorney General) while it need not 
appear that the relator is a contestant for the office, it 
must appear from the complaint that he is an inhabitant 
and taxpayer of the jurisdiction over which the officer, 
whose title is questioned, exercises his duties and powers. 
anesuy. Vann, 118 N.C. 6,23 S. E.. 932: Foard y.: Hall; 111 
Pet. 009, 16° S.* E.. 420. 

Transfer beyond Authority of Agent. — When a special 
agent goes beyond the scope of his authority and sells a 
negotiable bond, without endorsement, the purchaser there- 
of is not a real party in interest. McMinn vy. Freeman, 68 
te «BAZ, 
Actions by Executor or 

or administrator must sue, 
Administrator. An executor 
upon causes of action to which 

the estate is the real party in interest, in his representative 
capacity. Rogers v. Gooch, 87 N. C. 442. See also Sitzer 
v. Lewis, 69 N. C. 133; Danis v. Fox, 69 N. C. 435. 

When Action by Administrator d. b. n. Where a 
bond for the payment of money is executed to an adminis- 
trator as such, and he dies, an action on said bond can be 
maintained only by an administrator de bonis non of the 
testator. Ballinger v. Curriton, 104 N. C. 477, 10 S. E. 
664. 

Administrator of Deceased Guardian as Party. — An 
administrator of a deceased guardian cannot maintain an 
action to collect a note made payable to his intestate as 
guardian, unless it be shown that the money due thereon, 
had become the property of the intestate’s estate. Alex- 
ander v. Wriston, 81 N. C. 193. 

Personal Representative.—Where an action has been in- 
stituted by an injured employee who subsequently accepts 
an award of compensation, the insurance carrier should be 
made a party plaintiff; but this is not necessary in the case 
of suit instituted by the personal representative of a de- 
ceased employee. Such personal representative continues the 
suit which has been commenced; but after the acceptance 
of an award of compensation, the recovery goes, so far as 
necessary, to the reimbursement of the insurance carrier 
and only the excess to the persons entitled under the wrong- 
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ful death statute. 
787, 791. 
Widow Entitled to Burial Expenses of Husband. — A 

widow who pays an account for burial expenses of her hus- 
band is the proper party plaintiff in an action against the 
administrator, being the real party in interest. Ray v. 
Honeycutt, 119 N. C. 513, 26 S. E. 127. 

Action of Heirs at Law on Doubtful Claim. — Where a 
trustee in bankruptcy or the creditor has waived a doubt- 
ful claim in favor of a bankrupt’s estate and he has long 
since been discharged by the court, after having filed his 
final account, a motion to dismiss the action of his heirs 
at law as not being the real parties in interest will be de- 
nied. Cunningham v. Long, 185 N. C. 613, 125 S. E. 265. 

Parties to Interpretation of Will. — Persons who are in- 
terested neither as heirs at law of the deceased nor as 
beneficiaries under the writing propounded as the will, are 
neither necessary nor proper parties to a case agreed to 
interpret its provisions, nor to set it aside, nor to assert 

that an order made by the court be vacated on the ground 
that they had not been duly made parties or given coun- 
sent that judgment be rendered out of term, etc. It is 
otherwise as to one who has been named as a beneficiary 
who has neither been duly made a party nor given consent 
to the agreed case or the further action of the court there- 
On. sank vy.) Dustowe, 188 NacG.e777 7 denon be 546; 
Claim under Workmen’s Compensation Act.—It is required 

by this section, that an action be prosecuted in the name 
of the real party in interest, and where a statute names a 
person to receive funds and authorizes him to sue therefor, 

only the person named may litigate the matter, and where 

a claim under the Workmen’s Compensation Act is liti- 
gated in the name of the deceased the proceeding is a nullity 
and will be dismissed on appeal to the Supreme Court. Hunt 
vor ptate,econ Na G.837 158 °S, Bs 70% 

Action for Seduction. — In an action brought to recover 
damages for seduction, if the female is under twenty-one 
years of age, the father is the real party in interest; ii 
she be over twenty-one, then the wronged female is the 

real party in interest. Tillaston v. Currin, 176 N. C. 479, 
9705S. BW. 4395s Snider y.. Newell, 132 IN. C. 614. 44S... 3543 
Williford v. Bailey, 132 N. C. 404, 43 S. E. 929; Scarlett v. 

Norwood, 115 N. C. 285, 20 S. E. 459; Hood v. Sudderth, 111 
IN, C. 219) 16. S. 397. 
Slander. Where an action is brought by a husband, 

without making the wife a party thereunto, for slander of 
the wife, and the husband alleges no special damages, his 
action will not lie because he is not the real party in interest. 
Harper v, Pinkston, 112 N. "C: 293, 17S. ‘E: 161. 
Negligent Mutilation of Dead Body. — In order of their 

priority of inheritance of the personal property of the de- 
ceased, the next of kin may maintain an action to recover 

damages for the negligent mutilation of his dead body. 
Ployd vs Re epelo/ IN. Ga 95500, On ie ele. 
Applied in Hood v. Mitchell, 206 N. C. 156, 173 S. E. 61. 

C. Actions Concerning Realty. 

Conveyance of Land Pendente Lite. — Where it is sought 
by the owner of land, to remove as a cloud upon his title 
the lien of one claiming under his mortgage, and pendente 
lite has conveyed the land to another with full warranty 
deed, he may continue to prosecute his suit against the 
mortgagee as to the title, being a real party in interest. 
Plotkin v. Bank, 188 N. C. 711, 125 S. E. 541. 
Where a party has commenced an action concerning an 

interest in lands, the cause may be continued by his suc- 
cessors in interest as the real parties in interest. Barbee 
vy. Cannady, 191 N. C. 529, 132 S. E. 572. 
Action by Remaindermen. — An action brought by *¢e- 

maindermen, during the lifetime of the first taker, to re- 
cover the land will not lie, because they are not the real 
parties in interest. Blount v. Johnson, 165 N. C. 26, 80 

S. E. 882. 
Action to Vacate Grant When State Not Interested. — 

Where the state has no interest in the land, as where 
title would not revest in the state, an action to “vacate a 
grant must be brought by the party in interest in his own 
name, the state not being such a party. State v. Bland, 
123 N. C. 739, 31 S. E. 475. See also, Carter v. White, 101 
N. C 30, 7 S. E. 473; State v. Bevers, 86 N. C. 588; and 
Henry v. McCoy, 131 N. C. 586, 42 S. E. 955. 
Action by Tenant. — Again:t any third person, the ten- 

ant is entitled to the possession of the land and the crop, 

and for any injury thereunto while it is being cultivated 
he may maintain an action in his own name for the in. 
jury. He is the real party in interest. State v. Higgins, 
126° NC. Aliases) Helis: Bridgerssv- Dull, (97 N.C. 4222, 
1h Ope ae es 
Where the land has broom sage growing thereon the 

tenant is not the owner thereof in the sense that he may 

Betts v. Southern Ry. Co., 71 F. (2d) 

Mei 
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maintain an action against one who has negligently de- 
stroyed it by fire, except only for its value for farming 
purposes on the leased premises. Chaucy v. Atlantic 
Coast’ Pane eRe Coz, 195) N. (Coeds: 49 -Se 3272 

Action of Tenant for Trespass. — Under the provisions 
of this section, the court has the power to order the owner 
of the title to be made a party in his tenant’s action for 
trespass involving an injury both to the possession and 
to the inheritance. Tripp v. Little, 186 N. C.. 215, 119 S. 
io PEL, 

Feme Covert as Party. — The rents arising from the 

real estate of a feme covert belong to her under the consti- 
tution of 1868, Art. 10, sec. 6, therefore an action therefor 
must be brought by the wife, she being the real party in 
interest. Thompson v. Wiggins, 109 N. C. 509, 14 S. E. 
301. 
A suit by mortgagor to correct mortgage, which through 

fraud or mistake or the negligence of the register of 
deeds in cross-indexing has failed to give a priority of 

‘lien to one of several mortgages entitled thereto, will be 
entertained in equity, as he is a real party in interest. 
Gray v. Mewborn, 194 N. C. 348, 139 S. E. 695. 
Reformation of Deed of Trust.—Where a substituted trus- 

tee brings an action to reform a deed of trust and certain 
mortgage notes which are negotiable, the holders of the 
notes are necessary parties. First Nat. Bank vy. Thomas, 
204 N. C. 599, 169 S. E. 189. 

II. ACTIONS BY GRANTEES. 

Constitutionality—This section permitting a grantee of 
real estate to maintain an action in his own name is not 
unconstitutional. It is concerned only with the mode of 
procedure and does not affect the merits of the case. Jus- 
tice w. Eddings, 75. N. C584: Buie v. Carver, 75 N: C: 
563. 

Rights of Grantee in Ejectment Suit. — An action of 
ejectment may be maintained by a grantee in his own name 
whenever the grantor has a right to sue, notwithstanding 
the person in actual possession claims under a title adverse 
to that of such grantor. Osborne v. Anderson, 89 N. C. 
263; Johnson v. Prairie, 94 N. C. 775; Buie v. Carver, 75 
N. C. 561; Bland v. Beasly, 145 N. C. 168, 58 S. E. 993. 
As to summary ejectment, see sec. 42-26, and the note 
thereto. 

III. ASSIGNMENTS. 

Effect in General. — A construction was given to this 
section in Harris v. Burnwell, 65 N. C. 584, where Pearson, 
Cc. J., says, “it abrogates the principle of the common 
law, that a chose in action cannot be assigned—confers an 
unlimited right to assign ‘anything in action’ arising out 
of contract, and subjects the assignee to any set-off or 
other defense existing at the time of or before notice of 
the assignment; the only saving being in regard to ‘ne- 
gotiable promissory notes and bills of exchange transferred 
in good faith and upon good consideration before due.’ 
This language is as broad as it well can be; so that a note 
assigned after it is due, a half dozen times, will be subject 
to any set-off or other defense that the maker had against 
any one or all of the assignees at the date of the assign- 
ment or before notice thereof.” 
General Rule. — It would seem that something of a gen- 

eral rule concerning the relation of this section to assigna- 
bility was laid down in Woodcock v. Bostic, 118 N. C. 830, 
24 S. E. 362, in which Montgomery, J. says: “If an as- 
signee can make no possible use of the thing assigned to 
him, the assignment is a vain thing. If the courts would 
not and could not entertain a suit at the hands of an as- 
signee, because of the uselessness to him in any event of 

the thing transferred, how can it be said that such a 
thing is assignable? The law could not say that a matter, 
even though based on contract, could be assigned if it could 
not possibly be of use to the assignee. The law means, 
when it says that a thing is assignable, that the as- 
signment carries with it rights of property, and that those 
rights can be enforced in the courts. It would seem to be 
clear, too, that a thing to be assignable, must be the 
subject of assignment generally, to every one, and not to 
be confined in its application to particular persons.” 

Effect of Assignment of Negotiable Paper. — In Holly v. 
Holly, 94 N. C. 670, 672, it was said: “Unquestionably, the 
complete equitable title to, and the substantial ownership 
of, a note or bond, negotiable by endorsement, may, with- 
out endorsement, be passed by the payee or obligee, to 
another person, by a sale and delivery thereof, and in this 
State, the purchaser thus becomes so thoroughly the owner, 
that an action upon the note or bond so transferred, can 
only be maintained in the name of the real or equitable 
owner.” 
Assignee Sues in Own Name. — An assignee may sue in 

his own name, under this section, as an equitable assignee 
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or cestui que trust could formerly have done 
Miller v. Tharie, 75 N. C. 151. 
65N: GC) 124; 

Equitable Owner Real Party in Interest. — In the case 
of an assignment of a bill or note, which transfers only 
the equitable ownership, as distinguished from an endorse: 
ment according to the law merchant, which transfers the 
legal title, the equitable owner being the real party in in- 
terest may sue in his own name. Tyson v. Joyner, 139 N, 
C. 73, 51 S. E. 803; Ball-Thrash v. McCormick, 162 N. C. 
472, 78 S. FE. 303; Andrews v. McDaniel, 68 N. C. 385; Eger- 
ton v. Carr. 94 N. C. 653; Milley v. Gatling, 70 N. C. 410, 
Assignee of Negotiable and Non-Negotiable Notes. — The 

assignee of a promissory note or bill of exchange endorsed 
before maturity, takes it free from all equities and defenses 
it may be subject to in the hands of the payee, but the 
assignee of a non-negotiable instrument, even before ma- 
turity, takes it subject to all equities or counterclaims exist- 
ing between original parties at the time of the assignment; 
bonds or sealed notes, are on the same footing with non- 
negotiable instruments. Spence v. Tabscott, 93 N. C. 248; 
Hanens v. Potts, 86 N. C. 31; Loan Association v. Merritt, 
112 N. C. 244, 17 S. E. 296; See also, Andrews v. McDaniel, 
68 N. C. 385; Bank v. Bynum, 84 N. C. 24. 
Unauthorized Endorsement of Negotiable Paper. — The 

assignee of a negotiable note endorsed by the clerk of the 
payee without authority is simply the holder of unendorsed 
negotiable paper and, as such, has, prima facie, the 
equitable title, and can maintain a suit thereon. Bresce 
v; Crumptons 120 IN. Gy 125.628 eros 
Assignment of Note by One of Joint Payees. — A note 

payable to three persons as executors of their testator, as- 
signed by one of them without the concurrence of the 

in equity. 
See also, Sutton v. Owen, 

others, does not enable the assignee to sue the makers 
thereon, under this section. Johnson vy. Mangum, 65 N, 
Cc, 148; 
Past Due Notes Subject to Defenses. — A note taken 

after it is due is subject to any set-off, or any other de- 
fense existing at the time of or before notice of assigment, 
Vaughan v. Jeffreys, 119 N. C. 144, 26 S. E. 94; Guthrie 
v. Moore, 182 N. C. 24, 108 S. E. 334. See also Capell v. 
Long, 84 N. C. 17; Mosby v. Hodge, 76 N. C. 387. 
Action on Assigned Non-Negotiable Note. — The as- 

signee of a non-negotiable note can maintain an action 
thereon; and so can the owner where there is no written 
assignment. Wilcoxon v. Logan, 91 N. C. 452. 

When Judgments Treated as Contracts. — While judz- 
ments are not treated as contracts for all purposes, they 
are so treated for the purpose of distinguishing them from 
causes of action arising ex delicto, and are not embraced 
by this section, forbidding the assignment of things in au 
action not arising out of contract. Moore vy. Norvell, 9% 
N. C. 270; Winbury v. Koonce, 83 N. C. 351. 
Assignment of a Judgment Pending Appeal. — Where an 

assignment of a judgment for one of the defendants against 
the plaintiff was made during the pendency of the appeal, 
and it appeared that the judgment was brought by anothe1 

person, such person, and not the nominal assignee, should 
be substituted as plaintiff. Field vy. Wheeler, 120 N. C 
2/70, 26) 9:1. 812; 
Assignor of Contract Not a Party. — The vendee under 

a contract for the sale and delivery of cotton cannot main- 
tain an action thereon when it uncontradictedly appears 
from his own evidence and he has assigned the contract 
to a third party, not to the action, and has no further inter- 
est therein. Vaughan v. Davenport, 157 N. C. 156, 72 S. 
FE. 842. 

When Executory Contracts Assignable. — As a general 

rule, executory contracts of an ordinary kind are now as- 
signable, except that contracts involving a personal rela- 
tion, or imposing liabilities which by express terms or by 
the nature of the contracts themselves import reliance on 
the personal credit, trust, or confidence in the other party 

cannot be assigned. R. R. vy. R. R., 147 N. CG. 368, 61°S, 
E. 185. 
Installments of Pension. — Installments of a pension pay- 

able in the future are not assignable. Gill v. Dixon, 131 N. 
Omi8] dZinonel mode: 

Cited in Atlantic Joint Stock Land Bank y. Foster, 217 
N: GC, 4155.8. .S.. 5. (2d) 235: 

§ 1-58. Suits for penalties—Where a penalty is 
imposed by any law, and it is not provided to 
what person the penalty is given, it may be re- 
covered, for his own use, by any one who sues 
for it. When a penalty is allowed by statute, and 
it is not prescribed in whose name suit therefor 
may be commenced, suit must be brought in the 
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name of the state. (Rev., ss. 401, 402; Code, ss. 
1212-12183) R:. CG, Goo, ss, 47, 485 C.-S: 447.) 

Editor’s Note. — The three provisions permitting the 
plaintiff to reply fraud to a plea of release in a suit for 
penalty; the defendant to plead satisfaction in a suit on 
bonds; and that the sum due, with interest and costs, dis- 
charges penalty bonds, were secs. 932, 933, 934 of the Code 
of 1883 and secs. 1521, 1522, 1523 of the Revisal of 1905. 
They were left out of the Consolidated Statutes, but were 
again inserted by Public Laws 1925, c. 21. See §§ 1-59 to 
1-61. 

The construction of this section in Norman v. Dunbar, 53 
N. C. 319, is that the suit should be in the name of the 

person claiming the penalty, and to whom, upon a recov- 
ery, it belongs, while in the subsequent case of Duncan 
v. Philpot, 64 N. C. 479, it is held that it should be prose- 
cuted in the name of the state for his use. But in looking 
to the cases which have been maintained in the Supreme 
Court, and to which no objection on this ground seems to 
have been taken, we find that all have been in the name 

of the person suing and none in the name of the state. 
Branch v. R. R., 77 N. C. 347; Katzenstein v. R. R., 84 
N. C. 688; Keeter v. R. R., 8 N. C. 346; Whitehead v. 
Ber iss G7 IN. ©. 255; Branch vy. R. BR. 88 N, C. 570; Mid- 
dleton v. Wilmington, etc., R. Co., 95 N. C. 167, 169; Mag- 
gett v. Roberts, 108 N. C. 174, 12_S. E. 890; Carter v. R. 
R., 126 N. C. 439, 36 S. E. 14. This uniform practice, ac- 
quiesced in, if not sanctioned by the court, must be deemed 
a settlement of the construction of the statute. 

Constitutionality. — This section does not conflict with 
the constitution. Goodwin v. Fertilizer Works, 119 N. C. 
Moe peor rata coos ouetone verse hillips, 9116;,.N.. C.- 502. 21 (S3 
E. 968; Hodge v. R. R., 108 N. C. 24, 12 S. E. 1041; Katzen- 
stein v. R. R., 84 N. C. 688. 
Penalty against Railroads Recovered by Statute. — The 

penalty prescribed by statute against railroads for failure 
to make returns can only be recovered in an action 
brought by the state. Hodge v. R. R., 108 N. C. 24, 12 S. 
E. 1041. 

Applied, in fixing penalty for illegal weighing of cotton, in 
State v. Briggs, 203 N. C. 158, 165 S. E. 339. 

§ 1-59. Suit for penalty, plaintiff may reply 
fraud to plea of release.—If an action be brought 
in good faith by any person to recover a penalty 
under a law of this state, or of the United States, 
and the defendant shall set up in bar thereto a 
former judgment recovered by or against him in 

a former action brought by any other person for 
the same cause, then the plaintiff in such action, 

brought in good faith, may reply that the said 
former judgment was obtained by covin; and if 
the collusion or covin so averred be found, the 
plaintiff in the action sued with good faith shall 
have recovery; and no release made by such party 
suing in covin, whether before action brought or 
after, shall be in anywise available or effectual. 
CGodeus 0328 RCo c. 31.%59 100% 4, Een. Villare 
Biverev:, 8. 15212°1925,)c. 21°C, $.447(4).) 

§ 1-60. Suit on bonds; defendant may plead 
satisfaction. — When an action shall be brought 
on any single bill or on any judgment, if the de- 
fendant had paid the money due upon such bill or 
judgment before . tion brought, or where the de- 
fendant hath made satisfaction to the plaintiff 
of the money due on such bill or judg- 
ment in other manner tha> by payment there- 
of, such payment or satisfaction may be pleaded 
in bar of such action; and where only part of the 
money due on such single bill or judgment hath 
been paid by the defendant, or satisfied in other 

manner than by payment of money, such part 
payment or part satisfaction may be pleaded in 

bar of so much of the money due on such single 
bill or judgment, as the same may amount to, 
and where an action is brought on any bond 

which hath a condition or defeasance to make 
void the same upon the payment of a lesser sum 
at a day or place certain, if the obligor, his heirs, 
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executors or administrators have, before the ac- 

tion brought, paid to the obligee, his executor or 
administrator, the principal and interest due by 
the condition or defeasance of such bond, though 
such payments were not made strictly according 
to the condition or defeasance; or if such obligor, 

his heirs, executors or administrators have before 
action brought made satisfaction to the plaintiff 
of the principal and interest due by the condition 
or defeasance of such bond, in other manner than 

by payment thereof, yet the said payment or satis- 
faction may be pleaded in bar of such action, and 
shall be effectual as a bar thereof, in like manner 
as if the money had been paid at the day and place, 
according to the condition or defeasance, and so 
pleaded. (Rev., s. 1522; Code, s. 933; R. C., c. 31, 
s. 101; 4. Hen. VIE ¢2205°1925,. ci. 21; C.-S. 447(b).) 

§ 1-61. Payment into court of sum due dis- 
charges penalty of bonds.—If at any time, pend- 
ing an action on any bond with a penalty, the 
defendant shall bring into court, where the ac- 
tion shall be pending, all the principal money 
and interest due, and also all such costs as have 
been expended in any suit upon such bond, the 
said money shall be deemed and taken to be in 
full satisfaction and discharge of said bond, and 
the court shall give judgment accordingly. (Rev., 
Ss, 1523; Code, s. 934; R. C., c, 31, s, 102.4 Anne, 
Cube tomo cr, a. 447 (C).) 

§ 1-62. Action by purchaser under judicial sale. 
—Any one given possession under a judicial sale 
confirmed, where the title is retained as a security 
for the price, is the legal owner of the property 
for all purposes of bringing suits for injuries 
thereto, after the day of sale, by trespass or 
wrongful possession, in the same manner as _ if 

the title had been conveyed to him on day of 
sale, unless restrained by some order of the court 
directing the sale; and the suit brought is under 
the control of the court ordering the sale. (Rev., 

s. 403; Code, s. 942; 1858-9, c. 50; C. S. 448.) 
No Rights Acquired by Bidder before Confirmation, — 

In Attorney-General v. Navigation Co., 86 N. C. 411, it 
is said: ‘‘The doctrine has been settled in this state, that 
the bidder at a judicial sale acquired no right before the 
confirmation of the report of the commissioner who made 
the sale under the order of the Court.” In re Dickerson, 
lil N. C. 114, 15 §. E. 1025, holds: ‘The sale then, not 
having been confirmed, the commissioner’s deed has not 
yet divested the title out of the petitioner. While a 
formal direction to make a title is not always necessary, 
a confirmation of the sale cannot be dispensed with.’ Both 
cases being quoted, approved and followed in Vanderbilt v. 
Brown, 128 N. C. 498, 500, 39 S. E. 36. 

But when confirmation is made, the bargain is 
cemplete, and it relates back to the day of sale. 
v. Arrington, 89 N. C. 14. 

Notice to Purchaser. — All that a purchaser at a judicial 
sale is required to know is that the court has jurisdiction 
of the subject matter and the person. Cord vy. Finch, 142 
N. C. 139, 54 S. E. 1009; Hackley v. Roberts, 147 N. C. 
201, 60 S. EB. 975; Harris v. Bennett, 160 N. C. 340, 76 S. 

bi AK 

Collection of Purchase Price. — The remedy to enforce 
a decree under a judicial sale of land for the collection of 
the purchase price of the land is by motion in the cause. 
Davis v. Pierce, 167 N. C. 135, 83 S. E. 182. 

§ 1-63. Action by executor or trustee.—An exec- 
utor os administrator, a trustee of an express 

trust, or a persun expressly authorized by statute, 
may sue without joining with him the person for 
whose benefit the action is prosecuted. A trustee 
of an express trust, within the meaning of this 
section, includes a person with whom, or in 

then 
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whose name, a contract is made for the benefit of 

another. (Rev., s. 404; Code, s. 179; C. C. P., s. 

57; C.. 8. 449.) 
An express trust is defined to be a trust created by the 

direct and positive acts of the parties, by some writing or 
deed, or will. 22 N. Y. 389; 28 Ind. 112. See Hepburn’s cases 

ron Code Pl. 546, 552 n. 
It often seems difficult to distinguish between such 

trustees and those with whom or in whose name contracts 
are made for the benefit of others, and many of the Code 
states (including North Carolina by this section) make the 
term “trustee of an express trust” cover this latter class 
ot persons. Bliss Code Pl. § 55. 
As illustrations of the former may be mentioned: An as- 

signee for the benefit of creditors, 4 Abb Pr. 106; an obligee 

of a statutory bond, 25 O. S. 567; 29 O. S. 452; one holding 

possession of money upon trust for the benefit of others, 1 

C. C. 57; 13 Bull. 294; assignees of a contract in trust to 

reimburse out of the proceeds thereof third persons for 

advances made, 4 Keyes 514; a mortgage trustee for hold- 

ers of promissory notes secured by mortgages, 29 Ox IS: 

330; trustees appointed to take and collect subscriptions 

for colleges and other similar purposes, 34 Howard Pee 320% 

insurance brokers holding an open policy for ‘“‘those and 

whom it may concern,” 6 O. S. 554; one to whom the 

legal title in a note and mortgage has been transferred 

for the purpose of collection, 3 Bull. 365; 7 Rec. 9; an as- 

signee of stock subscriptions, 12 Wis. 688; see AlMOn S.ed2L. 

Includes Suits by Agent. — This section, permitting “a 

trustee of an express trust’? to maintain an action in his 

own name, by its explanation of such a trustee, that he 

“shall be construed to include a person with whom, or in 

whose name a contract is made for the benefit of another,” 

extends the meaning of the statute so as to include an 

agent who sues upon a note to him, as an agent, with the 

consent and for the benefit of his principal. Martin v. 

Mask, 158 N. C. 436, 74 S. E. 343. 

Excludes Personal Representative of Trustee. — The 

“trustee of an express trust,’ as used in this section, does 

mot include the personal representative of such trustee. 

Alexander v. Wriston, 81 N. C. 192. 

By this section, fiduciaries are not made the real parties 

in interest, but are empowered to bring an action for the 

real beneficiaries. Lawson v. Langley, 211 ING 526,500 

S. EB. 229. 
Exception to § 1-57—Under the provisions of this sec- 

tion a trustee of an express trust may sue without join- 

ing the one for whose benefit the action is brought, this 

being an exception to § 1-57, requiring actions to be brought 

by the real party in interest. Sheppard v. Jackson, 198 

INiemiCw 627, 152 :9.. Fe 801: 

When Name of Beneficiary Undisclosed. — Under this 

section, when a person contracts in his own name, but 

really for the benefit of another, he is to be regarded as 

the trustee of an express trust, whether the name of the 

beneficiary is disclosed or not. Winders v. Hill, 141 N. C. 

694, 54 S. E. 440. 
Where a note was made payable to “J, cashier,’ and 

collateral security delivered to him, he being a member 

and cashier of the firm of “‘C.-& J,” the owners of the debt, 

an action for the foreclosure of the mortgage security was 

properly brought in the name of the cashier, he being the 

holder of the collateral as trustee for the firm. Jenkins 

y. Wilkinson, 113 N. C. 532, 18 S. E. 696. 

Beneficiary Not a Necessary Party. — This section pro- 

vides that an executor or trustee of an express trust may 

sue without joining with him the party equitably inter- 

ested. Biggs v. Williams, 66 N. C. 429; Davidson v. Elms, 

67 N. C. 229. See also, Jones v. McKinnon, 87 N. C. 294. 

When Beneficiary May Be a Party. — The section, 

does not apply so as to exclude the beneficiary as a neces- 

sary party in a suit involving the question as to whether 

the trustee has exceeded his authority under the terms of 

the instrument creating the trust, and wherein the inter- 

ests of the beneficiary may be seriously affected. Barbee 

vy, Penny, 172 N. C. 653, 90 S. E. 805. 

Suit upon Administration Bond. — In a suit upon an 

administration bond, the next of kin of the intestate are 

not necessary parties, and in such a suit the administrator 

of the principal in the bond need not be joined. Flack v. 

Dawson, 69 N. C. 44. 

When Assignor May Sue Alone. — This section applies 

where a judgment creditor has assigned the judgment 4s 

security, and in such case an action may be brought by 

the assignor without joining the assignee. Chatham v. 

Realty Co., 180 N. C. 500, 115 S. E. 329. 

Transferee as Trustee of Express Trust. — Where a 

plaintiff transferred the claim, upon which his action was 

subsequently brought, to an attorney at law, for collection, 

CH. 1. CIVIL PROCEDURE—PARTIES § 1-64 

and with directions to him to apply the proceeds to de- 
mands which he held for collection against the plaintiff 

due other parties. The effect of the transfer was to vest 
ownership of the claim in the attorney, as a “trustee of an 
express trust,” and the action should have been brought 
in his name alone, or in conjunction with those of the 
cestuis que trustent. Wynne v. Heck, 92 N. C. 414. 
An answer setting forth that B is the real owner of a 

note sued upon, but that it was assigned to the plaintiff, is 
to be taken as meaning that the plaintiff is trustee of an 
express trust, and so is properly plaintiff. Rankin v. Alli- 
son, 64 N. C. ‘673. 
Speaking Demurrer Not Allowed. 

of a promissory note in due course, etc., sues thereor, 
who, as it appears, is a trustee of an express trust to 
collect certain certificates of deposit, and apply the pro- 
ceeds to its payment for the benefit of himself and the 
holders of the certificates, a demurrer that the plaintiff 
is, in fact, suing as the agent of the holders of the certifi- 
cates, and that they are in truth parties, is a speaking 
demurrer, and bad. Union Trust Co. v. Wilson, 182 N. 
Cr 166, 108 5Shsr 5500: 
Question Cannot Be Raised on Appeal.—See note to § 1-57, 
Cited in Orr v. Twiggs, 210 N. C. 578, 187 S. E. 791. 

— Where the holder 

§ 1-64. Infants, etc., sue by guardian or next 
friend.—In actions and special proceedings when 
any of the parties plaintiff are infants, idiots, 
lunatics, or persons non compos mentis, whether 
residents or nonresidents of this state, they must 
appear by their general or testamentary guardian, 
if they have any within the state; but if the ac- 
tion or proceeding is against such guardian, or if 
there is no such guardian, then said persons may 
appear by their next friend. The duty of the state 
solicitors to prosecute in the cases specified in 
chapter entitled Guardian and Ward is not af- 
fected by this section. (Rev., s. 405; Code, s. 180; 
1893,.¢..5°.C. (Cc Pes. 585-4 870-8 so O23 el Sei 
95° CoS: 450,) 

Court’s Duty to Exercise Care in Making Appointment.— 
In Morris v. Gentry, 89 N. C. 248, 254, it was said, “It is 
the duty of courts to have special regard for infants, their 
rights and interests, when they come within their cogni- 
zance. The law makes this so, for the good reason, they 
cannot adequately take care of themselves. It is a serious 
mistake to suppose that a next friend or a guardian ad 
litem should be appointed upon simple suggestion; this 
should be done upon proper application in writing, and 
due consideration by the court. The court should know 
who is appointed, and that such person is capable and 
trustworthy. The appointment of guardians ad litem and 
their duties are prescribed by a statute. But while the 
statute allows infants to sue by their next friends, the 
manner of the appointment of them and their duties are 
left as at the common law.” 

Presumption of Proper Appointment. — Where the lands 
of infants are sold under an order of the Superior Court 
upon an ex parte petition, in which the infants are repre- 
sented by next friends, it is presumed that the Court pro- 
tected their interests, and was careful to see that they 
suffered no prejudice. Tyson v. Belcher, 102 N. C. 112, 9 
So Oss 
Appointment of Next Friend in Justice’s Court. — There 

being no statutory special method indicated by which a 
next friend may be appointed to represent an infant in an 
action properly brought in Justice’s court, the appointment 
should be made by the Justice of the Peace, using the same 
care and circumspection in investigating the fitness of 
the person to be appointed as is required by the Clerk, in 
actions properly brought in the Superior Court. Houser v. 
Bonsal & Co., 149 N. C. 51, 62 S. E. 776. 

Next Friend an Officer of Court. — The next friend of 
an infant ought always to be appointed by the court, and 
really he is an officer of the court, and under its supervi- 
sion and control. Tate v. Mott, 96 N. C. 19, 2S. E. 176. 
Removal of Next Friend. — The court has power, jor 

good cause shown, to remove the next friend of an infant 
litigant, and appoint another as often as may be neces- 
sary. Tate v. Mott, 96 N. C. 19, 2 S. EH. 176. 

Designation as Guardian Instead of Next Friend.—It would 
have been more regular if the representative of infants had 

been designated in a proceeding as next friend, rather than 
as guardian, but as he did not undertake to represent the 
infants otherwise than as next friend, it is immaterial that 
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he was designated as guardian and not as next friend. Ex 
parte Huffstetler, 203 N. C. 796, 798, 167 S. E. 65. 

Interest of Guardian or Next Friend. — Any person who 
hus an interest in tne action hostile to that of the infant’s will 
not be allowed to ccnduct it on their behalf—whether he 
be guardian or next friend. George v. High, 8 N. C. 113, 

114. 
Foreign Guardian Sues as Next Friend. — A guardian 

appointed in another state has no authority to represeat 
his wards in suits and proceedings in this state, but 
when he brings suit for them as guardian it will be treated 
as ii he were next friend. Tate v. Mott, 96 N. C. 19, 2 S. 

BE. 1/6: 
Foreign or Domestic Corporation Can Not Be Appointed 

Next Friend.—Only a person whose fitness has first been 
ascertained by the court is eligible for appointment by the 
court as next friend of a minor to institute suit, and nei- 
ther a foreign nor domestic corporation may be appointed 
next friend of an infant. In re Will of Roediger, 209 
Wy. .C,..470;. 184. S.. 8.974, 

Suits by Persons Non Compos Mentis. — There can be no 
question but that persons non compos mentis may sue by 
their next friend when they have no general or testamen- 
tary guardian. Smith v. Smith, 106 N. C. 498, 502, 11 S. 

E. 188. 
Same—Inquisition of Lunacy Not Essential. — Where 

allegation of insanity of husband is admitted by demurrer, 
suit may be brought by his next friend though no inqui- 

sition of lunacy was had; and the wife may bring the ac- 
tion as such next friend, being regularly appointed. Ab- 
bett v. Hacock, 123 N. C. 99, 31 S. E. 268. 
Widow May Sue by Next Friend. — In dissenting from 

her husband’s will and applying for year’s allowance, the 
widow, being a minor without guardian, may be repre- 
sented by next friend, duly appointed. Hollmon v. Holl- 
mon, 025. N.. Gy 29, 34. 3. -H.,99. 

Infants Are Real Parties Plaintiff. — One who conducts 
a suit as guardian or next friend for infants is not a 
party of record, but the infants themselves are the real 
plaintiffs. George v. High, 85 N. C. 113, 114; Krachanake 
v. Mig. Go; 175 Ni :C. 435, 95 S..E. 851, 

Infant Need Not Know of the Suit. — It is not essential 
that the infant should know that an action has been 
brought in his favor by a next friend, as his incapacity to 
judge for himself is presumed, but the court may inquire 
into the propriety of the action and take such steps as 
may be necessary. Tate v. Mott, 96 N. C. 19, 2 S. E. 176. 
When Infant Appears by Attorney. — A judgment for 

or against an infant, when he appears by attorney, but has 
no guardian or next friend, is not void, but only voidable. 
Tate v. Mott, 96 N. C. 19, 2 S. E. 176. 

Opposite Party Cannot Object to Appointment. — The 

detendant cannot object to the next friend appointed by 

the trial judge. Carroll v. Montgomery, 128 N. C. 278, 38 

S. E. 874. 

Not Subject to Collateral Attack. — The presence of a 

next friend or guardian ad litem to represent an infant party, 

as the case may be, and his recognition by the court, in pro- 

ceeding with the cause, precludes an inquiry into his author- 

ity in a collateral proceeding. Sumner v. Sessoms, 94 N. G. 

371, 376. See also, Tate v. Mott, 96 N. C. 19, 2 S. EB. 176. 

Objection by a Plea in Abatement. — The objection that 

the next friend has not been regularly appointed should 

be taken by a plea in abatement. Carroll v. Montgomery, 

TOSeN: (C. 278,. 279, 38 SiH. 874: 

When Next Friend Pays Costs. — While the “next 

friend” is not, strictly speaking, a party to the action, and 

generally will not be taxed with costs, yet where the Court 

finds the fact that he officiously procured his appointment, 

or was guilty of mismanagement or bad faith, it may tax 

him with costs. Smith v. Smith, 108 N. C. 365, 12 S. E. 

1045.13 S. E.. 113. 

Attorney’s Fees. — Where it is proper for the attorneys 

for a ward, employed by the next friend, to receive com- 

pensation out of the estate for the prosecution of an action 

against the guardian, the amount is for sole determination 

of the court, irrespective of any contract that may have 

been made, to be fixed with regard to the value of the 

services in relation to that of the estate. In re Stone, 

176 N. C. 336, 97 S. E. 216. 

Where Administrator Represents Minor Heir. — In an 

ex parte proceeding to sell land for assets, infant heirs are 

represented by a guardian or next friend, and the order 

of sale must be approved by the judge. While it is irregu- 

lar for the administrator in such cases to represent a minor 

heir as guardian, yet, where there is no suggestion of any 

unfair advantage having been taken in the sale, confirma- 

tion or elsewhere in the proceeding, such irregularity will 
not vitiate the title of the purchaser. Harris v. Brown, 123 

CIVIL PROCEDURE—PARTIES § 1-65 

N. C. 419, 31 S. EH. 877; Syme v. Trice, 96 N. C. 243, 1 S. 
E. 480. 

When Infant Reaches Majority Pendente Lite. — Whera 
an infant institutes an action in his own name and arriveg 
at full age before the trial, the judgment is binding on 
both plaintiff and defendant. Hicks v. Beam, 112 N, 
C. 642, 646, 17 S. E. 490. 

Infants Bound by Judgment. — Infants without general 
guardians may appear by their next friend, appointed in 
the manner prescribed by the statute, and judgments ren- 
dered in such proceedings, otherwise valid, are binding 
upon and conclusive of the rights of infants in the same 
manner and to the same extent as persons sui juris. Settle 
v. Settle, 141 N. C. 553, 54 S. E. 445; Tate v. Mott, 96 N. 
C...19;, 24SaiGr 

Stated in Lawson yv. Langley, 211 N. C. 526, 191 S. EK. 
229. 

§ 1-65. Infants, etc., defend by guardian ad 
litem. — In all actions and special proceedings 
when any of the defendants are infants, idiots, 
lunatics, or persons non compos mentis, whether 

residents or nonresidents of this state, they must 
defend by their general or testamentary guardian, 
if they have one within this state; and if they 
have no general or testamentary guardian in the 
state, and any of them has been summoned, the 

court in which said action or special proceeding is 
pending, upon motion of any of the parties, 
may appoint some discreet person to act as 
guardian ad litem, to defend in behalf of such in- 

fants, idots, lunatics, or persons non compos mentis. 

The guardian so appointed shall, if the cause is a 
civil action file his answer to the complaint with- 
in the time required for other defendants, unless 
the time is extended by the court; and if the 
cause is a special proceeding, a copy of the com- 
plaint, with the summons, must be served on him. 

After twenty days notice of the summons and 
complaint in the special proceeding, and after 
answer filed as above prescribed in the civil ac- 
tion, the court may proceed to final judgment as 
effectually and in the same manner as if there had 
been personal service upon the said infant, idiot, 
lunatic, or person non compos mentis, defendants. 
(Rev., s. 406; Code, s. 181; C. C. P., s. 59; 1870-1, 
C238 Siro eter dee nc). 95, 8.00% ClrS/v451,) 

Cross Reference.—As to service of summons on minor or 
insane, see § 1-97, paragrizphs 2 and 3. 

See note under § 41-11. 

Editor’s Note. — This section and section 1-97, par. (2) 
were intended to afford protection to infants, persons non 
compos mentis, etc., against the able and the cunning wha 
might seek to take advantage of their handicaps. There 
can be no question but what the requirement as to service 
of summons on persons falling within the purview of these 
sections should be strictly observed. 

However, the question inevitably arises as to what is 
the legal effect of failure to make such summons. In 
Allen v. Shields, 72 N. C. 504, it is doubted by the court 
whether personal service on an infant is not indispensable, 
with a strong intimation that it is. But it appears» that 
our authorities are fairly uniform on the point, and the 
doctrine has long and almost universally prevailed, that the 
interests of the minor having been presented, and an an- 
swer having been filed by his general guardian, or guardian 
ad litem, the failure to serve on the minor personally was 
only an irregularity, to be corrected, if at all, by motion 

in the cause. Groves v. Ware, 182 N. C. 553, 556, 109 S. 
i.) Sos welarcis oy. "bennett, 160 N.C. '°339,-76 5. E.. 217s 
Glisson v. Glisson, 153 N. C. 185, 69 S. E. 55; Rackley v. 
Roberts, 147 N. C. 201, 60 S. E. 975; Carraway v. Lassi- 
ter, 139 N. C. 145, 91 S. E. 968; Matthews v. Joyce, 85 N. 
Ce258; 
Should Be Strictly Observed. — The provisions of the 

statute in regard to the appointment of guardians ad 
litem should be strictly observed, but mere irregularities 
in observing them, not affecting a substantial right, will 
not vitiate judgments and decrees obtained in the action or 
proceeding in which such irregularities exist. Ward y. 
Lowndes, 96 N. C. 367, 2 S. E. 591; White v. Morris, 107 
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NS Gi9935) 101 0120S) HAO Cox Cox mcclwN Cw 19) Ses 
E. (2d) 713. 
Enforced as Mandatory. — In Moore vy. Gidney, 75 N. C. 

34, 39; Bynum, J., speaking for the court, says: “Infants 
are, in many cases, the wards of the courts, and these forms, 
enacted as safeguards thrown around the helpless, who are 
often the victims of the crafty, are enforced as being man- 

datory, and not directory only. ‘Those who venture to act 
in defiance of them must take the risk of their action be- 
ing declared void, or set aside.” 
The object of the appointment of a guardian ad litem is 

to protect the interest of the infant defendant to which pro- 
tection he is entitled at every stage of the proceeding. Gra- 
hamiy. Ployd) (214 Ns (@a7/si 197 S. Ba 873. 
When Clerk May Appoint. — In a special proceeding by 

an executcr to seli lands, the clerk has the power to 
appoint a guardian ad litem for an infant defendant, where 
the executor is the general guardian of such infant. Car- 
raway v. Lassiter, 139 N. C. 145, 51 S. E. 968. 
Removal of Guardian Ad Litem. — In Carraway v. Las- 

siter, 139 N. C. 145, 152, 51 S. E. 968, it was said: “The Su- 
perior Court has, independently of this section, the power 

to appoint a guardian ad litem for an infant defendant. It 
may at any time during the progress of the cause, for suf- 
ficient reason looking to the proper protection of the in- 
fant’s interests, remove a guardian theretofore appointed 
and name some other person. We can see no good reason 
why the clerk who acts as and for the court, may not do 
the same in special proceedings pending before him. The ob- 
ject to be obtained is the protection of the infant, whose 
interest is the special care of the court; the guardian ad 
litem is the officer of the court, and we can see no good rea- 
son or conflict with well-settled principles why it may not 
for any good reason appoint such guardian.” 
When Husband Need Not Appear. — Where an infant 

feme covert cestui que trust who has no general guardian, 
appears in a proceeding for the appointment of a trustee by 
guardian ad litem, the husband need not appear. Roseman 
v. Roseman, 127 N. C. 494, 497, 498, 37 S. E. 518. 
Ward Protected by Court.—Where a guardian ad litem 

has been duly appointed to represent a party, who is under 
disability, in an action, the court will protect his interest, 
and though our statute specifies that a summons must be 

served on such persons, no practical harm would result 
therefrom to the ward where a guardian ad litem has been 
appointed, and he accepts the service of summons and pre- 
sumably performs his statutory duty; and the proceedings 
will not be declared void as to the ward when such has 
been done. Groves v. Ware, 182 N. C. 553, 109 S. E. 568. 
Return as Evidence of Service. — Where it is sought tou 

condemn the lands of an infant, such infant must defend 
by general guardian where one has been appointed; and 
where service of process has been made upon the general 
guardian, and it appears from the officer’s return of notice 
that service has been executed, upon the infant, such re- 

turn is sufficient evidence of its service to take the case 
to the jury upon the question involved in the issue. Long v. 
Rockingham, 187 N. C. 199, 121 S. E. 461. 
Decree Not Conclusive When Guardian Negligent of In- 

terest.—A decree for the sale of land in a special proceeding 
is not conclusive upon infant defendants who were nect 
served with process, but who were’ represented by a 
guardian ad litem, appointed before the petition was filed 
on nomination of plaintiff, and who filed an answer pre- 
pared for him at plaintiff’s instance and without inquiry as 
to the rights of the infant defendants. Gulley v. Macy, 81 
N. C. 356; Moore v. Gidney, 75 N. C. 34. 

Appointment on Day of Trial—Where a guardian ad 
litem for infants and incompetents is appointed on the day 
of trial, and such guardian accepts service and copies of 

the pleadings, and files his answer the same day, the judg- 
ment is irregular and may be declared void or set aside, 

Simms v. Sampson, 221 N. C. 379, 20 S. E. (2d) 554. 
Irregularities Cured.—The appointment of a guardian ad 

litem before service of summons upon the infant is an 
irregularity which may be cured by the service of summons 
upon the infant thereafter, and the filing of the answer of 
the guardian, etc. Dudley v. Tyson, 167 N. C. 67, 82 S. E. 
1025. 

Plaintiff Need Not Move for Appointment.—A plaintiff is 

not bound to move for the appointment of a guardian ad 
litem for an infant defendant; and his failure to do so is 
not such laches as will work a discontinuance of the action. 
Turner v. Douglass, 72 N. C. 127. 
When Change of Venue is Erroneous. — In an action 

against an infant who appears by an attorney, an order 
changing the venue is not irregular or void; it is erroneous, 
and may be reversed or vacated upon application of the in- 
Pa upon his arriving at age. Turner v. Douglas, 72 N. 

. dere 
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Vacation of Irregular Judgment.—Where it appears that 
there was no service of process upon infant defendants, and 
no guardian was appointed to protect their interests, a 

judgment rendered against them is absolutely void ab 
initio, and may be set aside at any time for irregularity. 

Larkins v. Bullard, 88 N. C. 35, 36; Mason v. Miles, 63 N. 
C. 564. See also, Pearson v. Nesbitt, 14 N. C. 315; White v. 
Albertson, 14 N. C. 241. 
Judgment Not Subject to Collateral Attack.—Where infant 

defendants are served with a summons in proceedings for 
the partition of land and a guardian ad litem is appointed, 
a judgment affirming the sale cannot be set aside in a col- 
lateral proceeding for alleged fraud or irregularity. Smith v. 
Gray, 116 N. C. 311, 21 S. E. 200. 
Appointment Valid When Infant Not Regularly Served.— 

The appointment of a guardian ad litem is valid, although 
the infant has not been regularly served with process, but 

has only accepted service thereof. Cates v. Pickett, 97 N. C. 
pi Wh aes Deb 
Jury Trial Waived.—It is competent for the attorney and 

guardian 2d litem to waive a jury trial for infants, even 
where they have not been regularly served with summons. 

White v. Morris, 107 N. C. 93, 12 S. E. 80. 
Nominal Plaintiff Disqualified to Represent Infant. — 

A plaintiff of record, though nominal and made so without 
his consent, is utterly disqualified to appear for any infant 
defendants. His most faithful performance of duty and 
energetic and persistent defense, in every way commendable, 
and approved by the Court, do not relieve the impropriety of 
his appointment as guardian ad litem, so long as his name 
appears on the plaintiff side of the docket. Ellis v. Massen- 

Jojekgeay Loe Nea One BME ein Sp be 2c (0) 

Mere Colorable Interest Disqualifies. — A mere colorable 
interest, if at all adverse, is sufficient to disqualify either a 
guardian ad litem or his attorney from appearing for an 
infant defendant. Ellis v. Massenburg, 126 N. C. 129, 134, 
35.S. E. 240; Molyneux v. Huey, 81 N. C. 106. 
Supreme Court May Appoint.—The Supreme Court may 

appoint a guardian ad litem. Perry v. Perry, 175 N. C. 141, 

144, 95 S. E. 98; Robeson vy. Hodges, 105 N. C. 49, 11 S. E. 

263. 
Applied in Wyatt v. Berry, 205 N. C. 118, 170 S. E. 131; 

as to service on insane persons, in Hood y. Holding, 205 

N. C. 451, 171 S. EB. 633. 

§ 1-66. Appointment of guardian ad litem in 
actions begun by publication.—In all actions and 
special proceedings wherever any of the defend- 
ants are infants, idiots, lunatics, or persons non 
compos mentis, and it shall become necessary to 
serve the summons on said infants, idiots, luna- 
tics, or persons non compos mentis by publica- 
tion, it shall not be necessary to await the com- 
pletion of the service of summons by publica- 

tion before imoving for the appointment of a 
guardian ad litem for said infants, idiots, lunatics, 
or persons non compos mentis, but a guardian ad 
litem may be appointed on motion at the time of 
the issuance of the order of publication; and the 
service Of a summons, with a copy of the com- 
plaint or petition, can be made on the guardian 
ad litem retu>..able on the same date as the ia- 
fant defendants are required to appear in the 
notice of publication; and after ten days notice of 

said summons and complaint in special proceed- 
ings and after answer filed as prescribed in § 
1-65 under this article, the court may proceed 

in the same cause to final judgment and decree 
therein, in the same manner as if there had been 
personal service upon the said infant, idiot, luna- 
tic, or person non compos mentis, defendants, 
and any decree or judgment in the cause shall 
conclude the infant, idiot, lunatic, or person non 
compos mentis, defendants, as effectually as if he, 
or they, had been personally summoned. (1919, 
c. 246: C. S. 452.) 
Cross Reference.—As to service by publication, see § 1-98 

et sed, 

Cited in Hines v. Williams, 198 N. C. 420, 152 S. E. 39. 

§ 1-67. Guardian ad litem to file answer.— When 
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a guardian ad litem is appointed, he shall file an 
answer in the action or special proceeding, ad- 
mitting or denying the allegations thereof. The 
costs and expenses of the answer, in all applica- 
tions to sell or divide the real estate of said in- 
fants, shall be paid out of the proceeds of the 

property, or in case of division shall be charged 
upon the land if the sale or division is ordered by 
the court, and, if not ordered, in any other man- 
ner the court directs. (Rev., s. 407; Code, s. 182; 

T8V0=i sec, 250,-Se420C. 25,453.) 

Minors Not Properly Represented Not Bound.—Where, in 
a proceeding to caveat a will, the interests of minors are in- 
volved, who are not properly represented, the issue cf 
devisavit vel non cannot be answered by consent of the 
parties to the action so as to bind the infants. Holt v. 
Ziglar, 159 N. C. 272, 74 S. E. 813. See also, Moore v. 
Gidney, 75 N. C. 34. 
Applied in Graham vy. Floyd, 214 N. C. 77, 197 S. E. 873. 

§ 1-68. Who may be plaintiffs—AIl persons 

having an interest in the subject of the action 
and in obtaining the relief demanded may be 
joined as plaintiffs, either jointly, severally, or 
in the alternative, except as otherwise provided. 
If, upon the application of any party, it shall ap- 
pear that such joinder may embarrass or delay the 
trial, the court may order separate trials or make 

such other order as may be expedient. (Rev., s. 
200 et OUdGuor isa. (bi s,0605 1981, °oe844 .’s. 
bse S.9458.) 
Cross References.—As to rules governing plaintiffs gener- 

ally, see § 1-57. As to suits for penalties, see § 1-58. As 
to what’ causes of actio:u may be joined, see § 1-123. 

Editor’s Note.—The Act of 1931 added all of this section 
appearing after the word “plaintiffs,” and omitted the 
phrase ‘‘except as otherwise provided’? formerly ending the 
section. This is a form of alternative pleading explained in 
9 N. C. Law Rev. 24. 

There May Be Several Plaintiffs Whose Interests Are 
Not Identical‘In & suit for damages to a truck where 

the cause of action of the individual plaintiff for damage 
to his truck, as well as the cause of action of the cor- 
porate plaintiff for the loss of his security by reason of 
the damage to said truck, both arose out of the same 
transaction or transaction connected with the same _ sub- 
ject of action, namely, the damage to the same _ truck 
proximately caused by the same negligent act of the same 

agent of the defendant, it was held that both parties could 
be joined as plaintiffs. Clearly both parties plaintiff had 
an interest in the subject of this action and in obtaining 
the relief demanded. Neither this section nor section 1-123 
requires, by word or by implication, that the causes of 

action of the party plaintiffs shall be identical. Wilson 
v. Horton Motor Lines, 207 N. C. 263, 264, 176 S. E. 750. 
The fact that the interests of plaintiffs are legally sev- 

erable, or not common or identical, is no bar to their 
joinder where they have a common interest in the subject 
of the action and the relief sought. Id. 

Trustee as Plaintiff. — A duly appointed trustee of a 
religious society may maintain an action for the removal 
of faithless or incompetent trustees, and compel them to 

convey the property held by them to the purposes tor 
which it was designed, and such trustee may also main- 

tain an action to set up a lost deed executed for the bene- 
fit of the cestui que trust. Nash v. Sutton, 109 N. C. 550, 
LAF Siete 7 Le 

Non-residents Not Barred. — Non-residents may be 
parties plaintiff in the courts of this state. Thompson v. 
Western Union Tel. Co., 107 N. C. 449, 456, 12 S. E. 427; 

Walters v. Breeder, 48 N. C. 64; Miller v. Black, 47 N. 
(342) 

Uninterested Party as Co-Plaintiff. — It is wholly im- 
material that an uninterested party is united with the true 
owner as plaintiff, in an action to recover a debt, because 
a reception of payment by either plaintiff would be with 
the assent of the other. Perkins v. Berry, 103 N. C. 131, 
132, 9 S. E. 621. 
Creditors as Plaintiff. — In Pelletier v. Saunders, 67 

N. C. 261, 262, Rodman J., who delivered the opinion; said, 
“In a proceeding for the sale of lands, the creditors are 
not necessary parties. Nevertheless, as they have an in- 
terest, as well in the taking of the administration accounts 
as in the terms on which the land shall be sold, and the 
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application of the proceeds, they must have a right to pe- 
come parties at some stage of the proceedings, and we 
cannot see that any inconvenience, or injury to any in- 
terest, can arise by allowing them to come in at the be- 
ginning, by commencing the proceeding.” See also, Ex 
parte Moore, 64 N. C. 90. 

Cited in Powell v. Smith, 216 N. C. 242, 4 S. B. (2d) 524. 

§ 1-69. Who may be defendants—All per- 
sons may be made defendants, jointly, sever- 
ally, or in the alternative, who have, or claim, 
an interest in the controversy adverse to the plain- 
tiff, or who are necessary parties to a complete 

determination or settlement of the questions in- 
volved. In an action to recover the possession of 
real estate, the landlord and tenant may be joined 
as defendants. Any person claiming title o. right 
of possession to real estate may be madc a party 
plaintiff or defendant, as the case requires, in such 
action. If the plaintiff is in doubt as tc the per- 
sons from whom he is entitled to redress, he may 
join two or more defendants, to determine which 
iseliable.« Revi, s4109 Codey siet-sC<~ Cu Ps s, 
Gi 10381, ¢.- 344/62 Gyaratoen 

Editor’s Note.—The Act of 1931 inserted the words ‘jointly, 
severally, or in the alternative’? appearing in the first sen- 

tence of this section, and added the last sentence. ‘This is 
a form of alternative pleading explained in 9 N. C. Law 
Rev. 24. 

Interest in Controversy. — In Wade vy. Sanlers, 70 N. 
C. 277, 278, Pearson C. J., while admitting the wording 
of the section to be very broad refused the construction 

of ‘any person may be made defendant who claims an 
interest in the controversy adverse to the plaintiff’ to 
mean “any person who claims an interest in the thing 
which is the subject of controversy.’’ as placed upon it by 
a Superior Court Judge. However, it would seem that 

cases subsequent to this decision have apparently given 
it a wider scope. Bryant v. Kenlaw, 90 N. C. 337, 342. 

This section contemplates that all persons necessary to 

a complete determination of the controversy, the matter in 

litigation, and affected by the same in some way, as be- 
tween the original parties to the action, may, in some in- 

stances, and must in others, be made parties plaintiff or 
defendant. But it does not imply that any persons who 
may have a cause of action against the plaintiff alone, or 
cause of action against the defendant alone, unaffected by 
the cause of action as between the plaintiff and defendant, 

may or must be made a party. It does not contemplate 

the determination of two separate and distinct causes of 
action, as between the plaintiff and a third party, or the 
defendant and a third party, in the same action. It is only 
when, as between the original parties litigant, other parties 
are material or interested, that it is proper to make them 
parties. McDonald vy. Morris, 89 N. C. 99, 100; Batchelor 
v. Macon, 67 N. C. 181, 184; Harkey v. Houston, 65 N. C. 
1377139: 

See also, Attorney-General v. Simonton, 78 N. C. 57, 59; 
Emry v. Parker, 111 N. C. 261, 264, 16 S. E. 236, and cases 
therein cited; Gregory v. Gregory, 69 N. C. 522, 526. 

It is not everyone who may have a remote interest in 

a cause who must be made a party, but it will suffice if 
those are before the court who are in a legal sense neces- 
sary to the determination or settlement of the questions 
involved. McCaskill v. Lancashire, 83 N. C. 393, 399. 

{t has been held that this section applies only when the 
person applying is connected in interest with one or the 
other of the parties, as co-tenant with the plaintiff or in 
privity with the defendant, or on claim of a common pos- 
session with them. Colgrove v. Koonce, 76 N. C. 363. See 
also, Harkey v. Houston, 65 N. C. 137, 138. 
Where alleged fraudulent conveyances are made to several 

grantees, they all have an interest in the subject-matter, 

and are necessary and proper parties in order to a final 
determination of the controversy. Dawson Bank vy. Harris, 

84 N. C. 206. 
Where an injury is caused by the separate action of 

several persons whose interests are adverse to the plaintitf, 
it is proper to join them as defendants in an action for 
damages. Long v. Swindell, 77 N. C. 176; Gill v. Young, 
82 N. C. 274, 276. 
Same—Judgment Creditors. — The judgment creditors of 

the decedent, having an interest in the sale of realty to 
make assets to pay debts, are such necessary or proper 

parties as to entitle them to intervene in the proceedings 
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of the executor, and make themselves parties before final 
judgment. Wadford v. Davis, 192 N. C. 484, 485, 35 S. E. 
353. 
Under this section and section 1-73, a court has power 

to allow a judgment creditor of a corporation to interplead 
to an action in the nature of a quo warranto brought by 
the Attorney-General to annul and vacate the charter of 
the corporation. Attorney-General v. Simonton, 78 N. C. 
S76 
A creditor of the deceased has a right, to come in and 

be made a party defendant, for the purpose of excepting to 
an admeasurement of dower, in the course of a petition by 
the widow. Ex parte Moore, 64 N. C. 90, 91. 
Same—Plaintiff in a Creditor’s Bill. — A plaintiff in a 

creditor’s bill may join causes of action for the recovery of 

an indebtedness not theretofore reduced to judgment; for 
the removal of an insolvent trustee; for the appointment 
of a receiver; to declare a conveyance to the creditor of the 
principal defendant void, and that a prior mortgage shail 
be foreclosed and the surplus money applied to the debts 
of the other creditors, and persons having an interest ia 

these several causes of action should be made parties de- 
fendant. LeDuc v. Brandt, 110 N. C. 289, 14 S. E. 778. 
Same — Wife as Defendant. — Where the plaintiff 

bought at an execution sale the interest of the husband in 
land claimed by the wife and whereon both resided, she was 
held entitled to come in and defend her estate and their 
possession. Cecil v. Smith, 81 N. C. 285. 
Same—When Causes Are Separable. — Where there is 

no unity of design or concert of action, and the separate 
action of each defendant causes the single injury, the share 
of each in causing it, is separable and may be accurately 
measured. In such case the jury can properly assess sev- 

eral damages. Long v. Swindell, 77 N. C. 176. 
Necessary Parties. — The law does not allow unneces- 

sary and improper parties to be brought into an action. 
The plaintiff has the right to have his action tried upon 
its merits, uninfluenced and unaffected by persons who 
have no concern in it. McDonald v. Morris, 89 N. C. 99, 
102. 

In an action against the vendee under a conditional 
sales contract the joinder of one claiming title as pur- 
chaser for value from the vendee is not objectionable, the 
subject of the action being the same, and the claimant 
in possession being a necessary party to the action. An- 
drews Music Store v. Boone, 197 N. C. 174, 148 S. KE. 39. 
Same—Removal of Cause to Federal Courts. — A _ non- 

resident defendant surety of a contractor for the comple- 

tion of the building may not remove the cause from the 
state to the federal court upon the ground that the resi- 
dent defendants were not necessary parties to the determi- 
nation of the controversy. Morgantown vy. Hutton, ete., 

Co., 187 N. C. 736, 122 S. E. 842; Cited in Jackson County 
Bank v. Hester, 188 N. C. 68, 123 S. E. 308. As to who 
are necessary parties, see § 1-57 and notes thereto. 

Landlord and Tenant — When Two Persons Claim as 

Landlord. — Where two parties, each claiming to be land- 
lord of a tenant in possession, and one sues, the other has 
an interest in the controversy and may be admitted to de- 

feat the action. Rollins v. Rollins, 76 N. C. 264. 
Same—Defenses of Landlord. — Under the provisions of 

this section, a landlord let in to defend in a civil action 
for the recovery of land is not restricted to the defenses 
to which his tenant is confined, nor is this principle varied 
by the circumstance that the plaintiff is the purchaser at 
execution sale against such tenant, and that the latter 
was in possession at the date of the sale and of the com- 

mencement of the action. Maddrey v. Long, 8 N. C. 383, 
385; Isler v. Foy, 66 N. C. 547. 

Action to Recover Land—Joint Owner Made Party De- 
fendant. — In an action to recover land a third party, claim- 
ing to be joint owner with defendant, has the right, on 

affidavit, to be let in as a party defendant. Lytle v. Bur- 
gin, 82 NieC. 301, 303. 
Same — Purchaser under Mortgage 

Keathly v. Branch, 84 N. C. 202, the 
and the purchaser of the land sold 
was allowed to come in and set up his own title. 
Same—Action against Administrator. — Where a_ suit 

was pending by the next of kin against an administrator 
for the distribution of the estate in his hands, and the de- 
fendant died, the action could not be continued by the 
next of kin, and the court had no power to allow an admin- 
istrator de bonis non to be made a party plaintiff in the 
pending action. Merrill v. Merrill, 92 N. C. 657. 
Same—Undivided Interest in Lands. — One who claims 

an undivided interest in lands in proceedings to sell them 
and divide the proceeds among tenants in common and te 
pay debts, etc., may be properly made a party to such pro- 

ceedings. McKeel v. Holloman, 163 N. C. 132, 79 S. E. 445. 

Sale as Party. — In 
mortgagor was sued, 
under the mortgage 
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Same—Adverse Holder to Title to Both Parties. — In an 
action for the recovery of real estate, a third person who 
claims title paramount and adverse both to plaintiff and 
defendant, should not be permitted to make himself a 
party to the action. Colgrove v. Koonce, 76 N. C. 363. 
Same—Authority of Clerk. — The clerk of the Superior 

Court, under the general provisions of this section, has 
the authority to permit persons claiming an interest in 
the land to be made a party defendant. Empire Mfg. Co. 
Vaaspurill, 169 %N.. (Cs 16185 8608, my 22, 
Parties for Purpose of Setting up Counterclaim.—Where 

a mother has placed her son in a sanitarium for treat- 
ment and is personally responsible for the services there- 
in rendered, in an action to recover therefor against her 
she may not qualify as guardian for her son and make 
herself and him parties for the purpose of recovering for 
him damages upon a counterclaim alleged to have been 
caused by malpractice, as such does not fall within the 
scope of the plaintiff’s cause of action, and she in ner 
capacity as guardian is not a necessary party under this 
section or § 1-73. Michigan Sanitarium, etc., Ass’n v. Neal, 
194 IN. AC 40 BOS wae Sate 

Before allotment of dower is made in the lands of a de- 
ceased husband dying intestate his heirs at law should be 
made parties plaintiff or defendant. Holt v. Lynch, 201 N. 
C. 404, 160 S. E. 469. 

Surety.—Where a contractor gives a surety bond for the 
faithful performance of a contract for the cutting of timber, 
it is not necessary to first ascertain by action or otherwise 
the amount of the liability of the contractor before uniting 
his surety as a party to an action for damages for its 
breach, the surety being a proper party for the complete 
determination or settlement of the question involved. Wat- 
son v. King, 200 N. C. 8, 156 S. E. 93. 

Junior Mortgagee.—In an action to set aside a sale un- 
der a deed of trust the junior mortgagee should be made 
a party. Lockbridge v. Smith, 206 N. C. 174, 173 S. E. 26. 
Assignee of Judgment and Levying Officer.—In an action 

against the makers of a note and to have a judgment ob- 
tained by one of the makers against the payee applied to 
the payment of the note, it was held that the assignee of 
the judgment and the sheriff, who was about to obtain 
execution on the judgments, were properly made parties 
defendant. The principal relief sought was against the 
makers and the relief sought against the other defendants 
was but incidental. North Carolina Joint Stock Land 
Bank vy. Kerr; 206° IN; C. 610,175 ‘S. E; @02: 8 

In an action against a stockholder in an insolvent bank 
to collect the statutory assessment on his stock parties who 
had contracted to pay the liabilities of the bank in case of 
insolvency and save the stockholders from liability should 
have been made parties defendant on motion of defendant 
stockholder. Hood v. Burrus, 207 N. C. 560, 178 S. E. 362. 
Joinder of Beneficiaries in Deeds of Trust-—In an arz- 

tion by a judgment creditor to set aside alleged fraudu- 
lent conveyances of property by deeds of trust and mort- 
gages as made to hinder, delay and defraud him in the 
collection of his judgment under execution, the joinder 
therein of the grantees and beneficiaries in the deeds 1s 
not objectionable as a misjoinder and demurrer to the 
complaint alleging such conveyances entered on the 
ground of misjoinder of causes and parties, and that it 
failed to state a cause of action is properly overruled. 
Moorefield v. Roseman, 198 N. C. 805, 153 S. E. 399. 

Action against Town or Officials.—Plaintiff sought to re- 
cover against a town on a contract or, if the town were not 
liable on the contract, to recover against individual defend- 
ants as mayor and clerk, for wrongfully inducing him to 
enter into an unauthorized contract. It was held that the 
facts alleged were not in the alternative, but that the com- 
plaint alleged a series of transactions forming one whole 
and connected story, and under the provisions of this sec- 
tion, plaintiff, being in doubt as to those from whom he 
is entitled to redress, may seek to recover of defendants 
in the alternative under § 1-123, and defendants’ demurrer 
for misjoinder of parties and causes is properly overruled. 
Peitzman v. Zebulon, 219 N. C. 473, 14 S. E. (2d) 416. 

Review on Appeal.—The action of the trial judge in making 
necessary parties to an action is reviewable on appeal, and 
the making of proper parties is addressed to his sound dis- 
cretion and not reviewable. Williams v. Hooks, 200 N. C 
419, 157 S. E. 65. 

Applied in State v. Griggs, 219 N. C. 700, 14 S. BE. (2d) 
836, 

Cited in Jeffreys v. Hocutt, 195 N. C. 339, 344, 142 S, 
E. 226; Mack Truck Corp. v. Wachovia Bank & Trust Co; 
199 N, C, 203, 154 S. E. 42; Shemwell v. Lethro, 198 N. C. 
346, 151 S. E. 729; Andrews Music Store v. Boone, 197 N. C. 
174, 148 S. E. 39; Robertson v. Robertson, 215 N. C. 562, 2 
S. E. (2d) 552; Ebert v. Disher, 216 N. C. 36, 3 S. E. (2d) 
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301; Powell v. Smith, 216 N. C. 242, 4 S. E. (2d) 524; Rid- 

dick v. Davis, 220 N. C. 120, 16 S. E. (2d) 662; Bost v. 
Metcalfe, 219 N. C. 607, 14 S. E. (2d) 648, 

§ 1-70. Joinder of parties; action by or against 
one for benefit of a class.—Of the parties to the ac- 
tion, those who are united in interest must be 

joined as plaintiffs or defendants; but if the con- 
sent of any one who should have been joined as 
plaintiff cannot be obtained, he may be made a de- 
fendant, the reason thereof being stated in the 
complaint. When the question is one of a com- 
mon or general interest of many persons, or where 
the parties are so numerous that it is impracticable 
to bring them all before the court, one or more 
may sue or defend for the benefit of all. Any and/ 
or all unincorporated, beneficial organizations, fra- 
ternal benefit orders, associations and/or societies, 

or voluntary fraternal beneficial organizations, or- 
ders, associations and/or societies issuing certif- 

icates and/or policies of insurance, foreign or do- 
mestic, now or hereafter doing business in this 

state, shall have the power to sue and/or be sued 
in the name commonly known and/or used by 
them in the conduct of their business to the same 
extent as any other legal entity established by law, 
and without naming any of the individual mem- 
bers composing it: Provided, however, this sec- 
tion shall apply only in actions concerning such 
certificates and/or policies of insurance. (Rev., s. 
iin oder geo @ Gan. ss .62001933> on 182 eC. 
S. 457.) 
Cross References.—As to real parties in interest, see § 1- 

57. As to plaintiffs and defendants generally, see §§ 1-68, 
1-69. As to amendments to proceeding by adding or strik- 
ing out parties, see § 1-163. 

See note under § 1-123. 
Editor’s Note.—The last sentence of this section, relat- 

ing to unincorporated, beneficial organizations, fraternal or- 
ders, etc., was added by Public Laws 1933, c. 182. 
Parties Not Necessary to Determination.—See note un- 

der § 1-127. 
Persons in Interest. — Persons in interest are necessary 

parties to a final adjudication. Meadows v. Marsh, 123 
OS Mel SO., 103.0315 Se euky. 4/0. 
But it is necessary as a rule that all defendants have a 

responsible interest; a judgment that determines points of 
law adverse to a person, is not sufficient ground for mak- 
ing him defendant. Clark v. Bonsal & Co., 157 N. C. 270, 
72 S. E. 954. 
Where the stockholders of an insolvent bank authorize 

the trustee of the bank to bind them individually, but not 
jointly, for money to be borrowed on their credit and agree 
to repay the same in proportion to the amount of the stock 
held by each, they are properly joined as defendants in an 
action to recover money so lent, since the subject of ac- 
tion is of common and general interest. Hanover Nat. 
Bank v. Cocke, 127 N. C. 467, 37 S. E. 507. 
No Consolidation Where Parties Not United in Interest.— 

An action in the nature of quo warranto was instituted by 
the person elected to the office by the municipal aldermen 
against the person previously elected to the office by the al- 
dermen, to try title to the office. Another action was in- 
stituted by a taxpayer against the town and its aldermen 
to restrain them from paying the emoluments of office to 
the person elected by them upon the contention that the 
person previously elected to the office by the aldermen and 
discharging the duties of the office, was entitled to the emol- 
uments thereof up to the time he surrendered possession of 
the office. Held: Neither the parties nor the purposes of 
the two separate causes of action are the same and the 
respective plaintiffs therein are not united in interest, and 
therefore the causes cannat be joined in the same action un- 
der this section. Osborne v. Canton, 219 N. C. 139, 13 S. 
B. (2d) 265. 
Where the parties are not the same, the purposes are not 

the same, the plaintiffs are not united in interest, and sep- 
arate causes of action are alleged, two causes of action 
cannot be joined. Osborne v. Canton, 219 N. C. 139, 147, 
gies. ci, (2d), 265. 
Representation of Community by Members.—Where prop- 

erty was conveyed to trustees for use as a community house 
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or playground for the benefit of the residents of the com- 
munity, and an action was instituted involving title to the 
property in which representative members of the com- 
munity were made parties, the judgment in the action is 
binding upon the minors and all members of the community 
not made parties under provision of this section for class 
representative. Carswell v. Creswell, 217 N. C. 40, 7 S. 
FE. (2d) 58. 
Breach of Trust. — The principal actress in a breach of 

trust and fraud, must be joined with the other defendants, 

alleged to have concurred with her as coadjutors. Paxton 
Vv... Wood, csse Ne AG. 0 11.5; 

Will Not Yet Established. — One who claims under a 
will, which is not established, must have before the court 
all the parties interested, to establish it. Thompson v. 
Applewhite, 16 N. C. 460. 

Joint Contractors. — If a quarry company and a stone 
company contracted jointly to furnish rock, both compa- 
nies were interested in an action to recover the amount 

due to each company, and were properly joined as plaintiffs. 
Balfour Quarry Co. v. West Const. Co, 151 N. C. 345, 
oy Ro pal eA WA 

A petition to vacate a grant, brought against a person 
in possession by purchase from the original grantee, where 

such grantee is not before the court, will be dismissed. 
Tyrrell v. Logan, 10 N. C. 319. 
When Wife an Unnecessary Party. — A wife is an un- 

necessary party to a bill to set aside a deed for her land, 
fraudulently procured from her husband alone, her right 
being unaffected by the conveyance. Browning v. Pratt, 
ie N wee 44 

The executor, and not the heirs, represents the estate 
where land is directed by will to be sold and converted into 
money, and the latter are not necessary parties to a suit 

concerning the disposition of and charges on such estate. 
Harris v. Bryant, 83 N. C. 568. 

It is not necessary to join as parties the heirs of a 
deceased tenant in common who disposed of his interest 
in the common property pendente lite. Dawkins v. Daw- 
icing, 93 NA vC.a283. 

Ulterior Legatees as Parties. — In an action against an 
executor, the ulterior legatees should be parties where it 
is sought to charge him with a fund arising out of a sale 
of land under a power in a will, the land being bequeathed 
to plaintiff for life, and after his death to his children, with 
a remainder over in case of his death without children. 
Peacock v. Harris, 85 N. C. 147. 
Donee in Suit by Donor. — A deed by a feme covert con- 

veying slaves to her after the death of the donor, creates 
an interest which survives to her, after the death of her 
husband, and she is a mecessary party to a bill by him, 
seeking relief upon her title. Kornegay v. Carroway, 17 
Ni aGee dose 

Unconnected Parties with Common Interest. — When 

several persons, although unconnected with each other, 

are made defendants, a demurrer will not lie if they have 
a common interest centering in the point in issue in the 
cause. Virginia-Carolina Chemical Co. vy. Floyd, 158 N. C. 
455, 74.92, H..2465. 

Joinder Necessary to Disposition of Cause. — Demurrer 
for misjoinder of parties is properly overruled, where it 
appears that the two defendants are so intimately con- 
nected with the transactions that it would be almost im- 
possible to investigate any of the grounds of complaint un- 
less both are made parties. Oyster v. Iola Min. Co., 140 

IN: (Cy6135,0 52) Sa ee: 
Insolvency of Defendant. — Mere insolvency of a defend- 

ant can not alone determine the right of a plaintiff to join 
him with others in an action for tort, if he is liable, since 
the test is in the validity of the cause of action and the 
good faith of the plaintiff in making the joinder, and in- 
solvency does not destroy the remedy, but merely effects 
the prospects of collection. Hough v. Southern R. Co., 144 
Nig (Ci 0692. 57 See a6. F 
Party Unheard of for Years. — Where a person con- 

cerned in interest is stated in the bill to have moved away 
and not since heard of for many years, so that he cannot 
be served with process, that is a good reason as between 
third parties for not making him; and the court will proceed 
to a hearing notwithstanding. Ingram vy. Lanier, 2 N. 

VyAB 
Tenant in Common May Sue Alone. — One tenant in 

common may sue without joining his cotenants for the 

recovery of the possession of the common property. Thames 
v. Jones, 97 N. C. 121, 1 S. E. 692. See also, Wilson v. 
Arentz, 70 N. C. 670. 

Suit against .Unincorporated Society. — This section per- 
mitting the joinder of parties and recognizing representa- 
tion by common interests, cannot have application to an 
attempted suit against an unincorporated society, when no 
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individual has been made a party defendant, or appears to 
defend the action in behalf of himself or other members of 
the society. Tucker v. Eatough, 186 N. C. 505, 120 S. E. 57. 
An unincorporated labor union is without capacity to sue 

or be sued in the name of the association, since in law it 
has nc legal entity, and there being no statutory provi- 
sions enabling it to sue or be sued as an association, since 

this section and § 1-97 apply only to suits by or against 
mutual benefit associations on certificates or policies of in- 

surance. Hallman v. Wood, Wire, etc., Union, 219 N. C 
(26, 15S Hem (2d) 9361. 
Action by Member of Congregation. — Where, there is 

no higher governing body in any denomination than the 
congregation, every member has such a beneficial interest 
as would enable him, in behalf of his brethren and asso- 
ciates, to maintain an action to restore a lost title deed 
for the church at which he worships, and for the removal 
of trustees who have attempted to defraud their bene- 
ficiaries, and for the substitution of others or the adjudi- 
cation that the title is in the congregation at large. Nash 
Vamoutton, LOQMNjiCs 55059553,0140S. 6B 775 
A complaint in an action by the state on the relation of 

certain parties claiming to be school trustees against de- 
fendants, also claiming to be such officers, is not subject 
to demurrer for misjoinder of parties because of no commu- 
nity of interest between plaintiffs; their terms being sepa- 
rate and distinct. School Trustees v. Baker, 164 N. C. 
382, 80 S. E. 415. 

That the defendants have separate defenses does not 
affect the plaintiff’s right to sue them jointly, if he has a 
cause of action against them in which they may be prop- 
erly joined. Davis v. Rexford, 146 N. C. 418, 59 S. E. 1002. 
One having a joint and several cause of action in tort 

against several may sue such of them as he may elect. 
Gudger v. Western, etc., R. Co., 87 N. C. 325. 
Consent of Proper Plaintiff. — Notice to a person to 

show cause why he should not be made a party was an 
invitation to make him a party plaintiff if he chose, or 
notice to make him a party defendant in invitum. It was 
therefore a substantial compliance with the statute to serve 
such notice on him. Emry v. Parker, 111 N. C. 261, 264, 16 
S. E. 236; McCormac v. Wiggins, 84 N. C. 278. 

Same—Suit by Purchaser against Mortgagee. — A pur- 
chaser of land from a mortgagor upon consideration that 
the former pay off the mortgage, the amount of which 
the latter agreed to ascertain, but failed or refused so to do, 
may maintain his action against the mortgagee as a neces- 
sary party under this section as the mortgagee refused to 
be joined as a party plaintiff, for an accounting, in order 
that he may relieve the land from the lien of the mortgage, 
and remove the cloud upon his title. Elliott v. Brady, 172 N. 
CeeS28 9088S Bo 951: 
Same—Administrator d. b. n. — If an administrator de 

bonis non refuse to join as plaintiff; he must be made a 
party defendant. Hardy v. Miles, 91 N. C. 131; Wilson vy. 
Pearson, 102 N. C. 290, 9 S. E. 707. 
Necessity for Summons. — When additional parties 

plaintiff are made, no summons issues. because the plain- 
tiff is the moving party, and comes into court voluntarily. 
Reynolds v. Smathers, 87 N. C. 24; Jarrett v. Gibbs, 107 
N. C. 303, 12 S. E. 272. But if the party objects to ap- 
pearing as plaintiff and he is made a party defendant, un- 
der this section, he must be served with summons. Plem- 
mons v. Southern Improve. Co., 108 N. C. 614, 13 S. E. 188. 
Existence of Common Interest of Many Persons. — The 

construction of this section, ‘thas been established by the 
courts, and the rule is settled, as already stated, that where 
the question to be decided is one of common or general in. 
terest to a number of persons, the action may be brought 
by or against one or all the others, even though the parties 
are not so numerous that it would be impracticable to join 
them all as actual plaintiffs or defendants; but, on the 
other hand, when the parties are so very numerous that it 
is impracticable to bring them all into court, one may sue or 
be sued for all the others, even though they have no common 
or general interest in the question at issue, and the neces- 
sary facts to bring the case within one or the other of these 
conditions must be averred.’’ Bronson vy. Wilmington, N. C. 
Life Ins. Co., 85 N. C. 411, 414, quoting Pom. Rem. sec. 391. 
The cases of Glenn v. Farmers Bank, 72 N. C. 626; Von 
Glahi v. De Rosset, 81 N. C. 467, are cases sustaining the 
proposition here laid down. See also, Thames vy. Jones, 97 
ee OF 2 Bea ee sae 

The exception to the general rule that all persons in- 
terested in and to be affected by the determination of the 
suit must be made parties on one or the other side obtains 
when they “may be very numerous and 4t may be im- 
practical to bring them all before the court,” a rule pre- 
vailing in the former equity practice, and recognized by the 
express terms of this section. 
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C. Life Ins. Co., 8 N. C. 411, 414; Glenn v. Farmers Bank, 
72 N. C. 626; Foster v. Hackett, 112 N. C. 546, 554, 17 S. 
E. 426; Story Eq. Pl., sec. 122. 

But where one rests his right to sue alone in behalf of 
himself and others on the ground that the parties in in- 
terest are so numerous that it is impractical to bring them 

before the court, he must so allege. Foster v. Hackett, 
supra; Thames v. Jones, 97 N. C. 121, 1 S. E. 692; McMillan 
v. Reeves, 102 N. C. 550, 9 S. E. 449. ; 
Common Grantor of Plaintiff and Defendant Made Party 

Defendant after Mutual Mistake.—Where there is allega- 
tion of mutual mistake of the common grantor of the 
plaintiff and defendant, and of the plaintiff and defendant 
as grantees in the deeds simultaneously executed and de- 
livered to them by said grantor, it was held proper for the 
court to make the grantor a party defendant. Smith v. 
Johnson, 209 N. C. 729, 731, 184 S. E. 486. 
Cited in Bost v. Metcalfe, 219 N. C. 607, 14 S. E. 

648. 
(2d) 

§ 1-71. Persons severally liable—Persons sev- 
erally liable upon the same obligation, includ- 
ing the parties to bills of exchange and promis- 
sory notes, may all or any of them be included 
in the same action at the option of the plaintiff. 
(Rev; -s--412- Codes s: 1865 CC er gests Cao, 
458.) 
Cross Reference.—As to joint and several debtors, see § 

1-113. 

Makers and Endorsers of Bills and Notes. — The makers 
and endorsers of bills of exchange and promissory notes, or 
any of them, may be joined as defendants. Wooten y. 
Maultsby, 69 N. C. 462, 463. 
Judgment as a Merger.—Between the parties to an action 

wherein a judgment is rendered the judgment is a merger 
and the note or instrument sued upon is extinguished; but 
as to sureties or indorsers who are not parties to the judg- 
ment, there is no merger or extinguishment of the note or 
instrument. Bank yv. Eureka Lumber Co., 123 N. C. 24, 
27, ole Sse ky. O48: 
Action on Surety Bond. — In an independent action by 

plaintiff in claim and delivery to recover upon the defend- 
ant’s surety bond damages for the deterioration, etc., of the 
property wrongfully detained, the surety may be sued alone 
without joining the principal defendant in the former action. 
Moore v. Edwards, 192 N. C. 446, 135 S. E. 302. 

In an action against one surety on an official bond, the 
other sureties need not be joined. Brown v. McKee, 108 N. 
C. 387, 391, 13 S. E. 8 See also, Syme v. Bunting, 86 N. 
C. 175; Flack v. Dawson, 69 N. C. 42. 

Action for Trust Funds Loaned by Guardian.—Where a 
guardian lent trust funds to a firm of which he was a 
member and took their note payable to himself, it cannot 
be objected that the guardian is not made a party to a suit 
brought thereon by the husband of the cestui que trust, to 
whom the guardian had assigned it, as under this section, 

persons severally liable may all or any be included as de- 
fendants. Gudger v. Baird, 66 N. C. 438, 441. 

Action on Promissory Note.—Since the holder of a note 
niay sue any or all persons severally liable thereon, an 
endorser may not attack for fraud a judgment entered 
against ‘him on the note in a suit maintained by the maker 
in his capacity of administrator of the holder, in which 
suit he takes a nonsuit ageinst himself as maker of the 
note. Castleberry v. Sasser, 210 N. C. 576, 187 S. E. 761. 
Cited in Wachovia Bank, etc., Co. v. Black, 198 N. C. 

219, 151 55) 0 co. 

§ 1-72. Persons jointly liable—In all cases of 
joint contracts of partners in trade or others, 
suit may be brought and prosecuted against all 
or any number of the persons making such con- 
tracts,. (Rev.j's, 418: Code, 's. 187; Ro Caceakes: 
84° 1871-9) .c. 245.8.43.C, ». 459.) 

Editor’s Note.—Contracts made by copartners (or other 
joint obligors) were made separate by statute, and the 
plaintiff could sue one or more at his election without im- 
pairing his right to proceed against others afterwards, by 
the Revised Code, c. 31, sec. 84. This provision was not 
introduced into the C, C. P., and hence, the principle 
governing contracts as construed at common law was 
restored, The necessity for remedy arose. The omitted 
section, which in Merwin v. Ballard, 65 N. C. 168, was de- 
cided to have been repealed, was enacted at the session of 
the general assembly of 1871-72, c. 24, sec. 1, which was sec. 
187 of the Code, and now constitutes this section. See 
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Rufty v. Claywell, 93 N. C. 306, 308; and Merwin v. Ballard, 
supra. 

Effect.—In Rufty v. Claywell, 93 N. C. 306, 308, it was 
said: “The result is to render contracts joint in form, 
several in legal effect, and to neutralize, if not displace, 
those provisions which operate only upon contracts that are 
joint. * * * * That the contract possesses the two-fold 
quality of being joint as well as several in law, cannot 
render available provisions which, in terms, are applicable 
to such as are joint only. It is solely to remove the result- 
ing inconveniences of an action prosecuted to judgment 
against part of those whose obligation is joint only, tnat 
the remedy is provided, and it becomes needless when the 
obligation is several also. Such is the construction adopted 
in the courts of New York. Standard v. Mattin, 7 How. Pr. 
4; Lakey v. Kingan, 13 Abb. Pr., 192.” 
A firm in Maryland gave its promissory note to A signed 

in the name of the firm, and A sued one of the partners 
alone, he was permitted to do so, as this section does not 
affect the contract, but only extends the remedy. Palyart 
v. Goulding, 1 N. C. 691. 
Partnership Liability. — Members of a partnership are 

jointly and severally bound for all its debts; and because of 
the joint liability the creditor and each partner has a right 
to demand that the joint property shall be applied to the 
joint debts; and because of the several liability, a creditor 
may, at will, sue any one or more of the partners, Hanstein 
v. Johnson, 112 N. C. 253, 17 S. E. 155. See also, Daniel v. 
Bethell, 167 N. C. 218, 83 S. E. 307; Bain v. Clinton Loan 
NGS salle ON. , 6248, 12085 7.0 ds, 104; 

Where a judgment has been obtained in an action against 
a partnership and summons therein has been issued and 
served only on one of the partners, and the other has not 
made himself a party or taken proper steps by independent 
action to prevent it, execution may issue on the partner- 
ship property and on the property of the individual mem- 
ber who has been served with process. Daniel v. Betheli, 
J6ye NU GC. 218;°83 Sink... 307. 
Procedure in Partnership Actions.—Where a judgment is 

taken against two or three partners who are liable jointly 
and severally, the proper method to enforce the liability of 
the third partner is a new action and not a motion in the 
action in which such judgment was rendered, it is only when 
the liability is joint and not several that the motion in the 
cause is proper. Davis v. Sanderlin, 119 N. C. 84, 25 S. E. 
815. 
Cited in Jones v. Rhea, 198 N. C. 190, 192, 151 S. E. 255. 

§ 1-738. New parties by order of court.—The 
court either between the terms, or at a regular 

term, according to the nature of the controversy, 
may determine any controversy before it, when 

it can be done without prejudice to the right of 
others, but when a complete determination of the 
controversy cannot be made without the presence 
of other parties, the court must cause them to 

be brought in. When in an action for the re- 

covery of real or personal property, a person not 
a party to the action, but having an interest in its 
subject matter, applies to the court to be made a 
party, it may order him to be brought in by the 
proper amendment. A defendant against whom 
an action is pending upon a contract or for specific 
real or personal property, upon proof by affidavit 

that a person not a party to the action makes a 
demand against him for the same debt or property 
without collusion with him, may at any time be- 
fore answer apply to the court, upon notice to 

that person and the adverse party, for an order to 

substitute that person in his place, and to dis- 

charge him from liability to either, on his paying 
into court the amount of the debt, or delivering 
the possession of the property or its value to such 
person as the court directs. The court may make 

Such an order. (Rev., s..414; Code, s. 189; C. C. 
P., s. 65; C. S. 460.) 
Cross References.—As to amendments to proceeding by 

adding or striking out parties, in discretion of court, see 
§ 1-163. As to necessary and proper parties, see § 1-57 et 
seq. As to demurrer for defect of parties, see § 1-127, par- 
agraph 4. As to intervention in attachment, see § 1-471. 
As to intervention in claim and delivery, see § 1-482. 
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Court Brings in New Parties. — The court, to the end 
that substantial justice may be done, may before or after 
judgment direct the bringing in of new parties. Walker v. 
Miller, 139 N. C. 448, 5 S. B. 125,11. R. A. (N. S.) 157, 11 
Am. St. Rep 805; Bullard v. Johnson, 65 N. C. 436. 

{n General. — In construing the section of the Ohio Code 
which is practically identical with the first sentence of this 
section, the court, in 14 Ohio State Reports, 302, 306, holds 
that the language of the section is permissive with the 
exception of the last clause which is mandatory. Note the 
employment of the words “may” and ‘‘must’’? in the first 
sentence of this section. 

This section serves to confer upon the trial court the 
power if not as a matter of right, then as a matter in his 
discretion, to allow an intervener to claim property while it 
is still in custodia legis. Unaka, etc., Nat. Bank v. Lewis, 
203 N. C. 644, 166 S. EB. 800. 

Necessary Parties——When a complete determination of the 
matter cannot be had without the presence of other parties, 
the court must cause them to be brought in. McKeel v. 
Holloman, 163 N.:C. 132, 134, 79 S. E. 445; Maxwell v. Bar- 
ringer, 110 N. C. 76, 84, 14 S. E. 516; Parton v. Allison, 111 
N. C. 429, 431, 16 S. E. 415; Kornezay & Co. v. Farmers, 
etc., Co., 107 N. C. 115, 117, 12 S. E. 123; Burnett v. Lyman, 
141 N. C. 500, 54 S. E. 412; Barbee y. Cannady, 191 N. & 
329, 132 S. HB. 572; Fry v. Pomona Mills, 206 N. C. 768, 
175 Sy. kab: 

It is the duty of the court to bring in all parties nec- 
essary to a complete determination of the controversy. 
State v. Griggs, 219 N. C. 700, 14 S. HE. (2d) 836. 
Persons Entitled to Intervene.—A claimant under another 

title to land in dispute between parties to a suit cannot in- 
tervene. Asheville Division v. Aston, 92 N. C. 588; Keathly 
v. Branch, 84 N. C. 202; Bryant v. Kinlaw, 90 N. C. 337, 341. 
The right of an outside claimant to intervene is well 

settled by precedent, and, if not directly authorized by 
statute, subserves the general policy of the new system 

which aims to adjust in one action, wien practicable, con- 
flicting claims to the same property. Sims v. Goettle 
Bros., 82 N. C. 269, 271. 

A party may intervene who has an interest in the con- 
troversy, but not when he claims an interest in the thing 
which is the subject of controversy. Wade v. Sanders, 70 
N. C. 277; Asheville Division v. Aston, 92 N. C. 588, 589. 
But when the action is for the recovery of real or personal 

property, a person not a party to it, who has an interest 

in the subject-matter of the actior, may, upon his applica- 
tion, be made a party by proper amendment. Kornegay & 
Cg. vy. Parmers, etc:, Co, 107 N5cCy 15, 117, 12 SEP 123; 
The right of interpleader given by this section was in- 

tended to apply to a controversy or action properly con- 
stituted in court. Bates . Lilly, 65 N. C. 232, 233; Millikan 
v. Fox, 84 N. C. 107, 108, 109. 

Necessity Must Clearly Appear.—An order to bring addi- 
tional parties into an action will not be granted until the 
necessity for making them parties clearly appears. Lee v. 
Eure, 92 N. C. 283. 

To Order New Process.—A court has no power to order 

a new process to bring in a new defendant during the 

pendency of a suit. Camlin v. Barnes, 50 N. C. 296. 
To Validate Action by Making Necessary Parties.—The 

court has no authority to correct a pending action, that can- 

not be maintained, into a new one by admitting a new party 
plaintiff solely interested, and allow him to assign a new 
and different cause of action, if the defendant shall object. 
There is neither principle, nor statute, nor practice that 
allows such a course of procedure. An action separate and 
distinct from the pending one, must be begun according to 
the ordinary course of procedure. Merrill v. Merrill, 92 
N. C. 657, 665; Turner v. Turner, 96 N. C. 416, 2 S. E. 51. 

Consent of the Parties.—Unless by consent of the parties, 
only such new parties can regularly be admitted, by amend- 
ment, to the action as are necessary to its proper determina- 

tion; but, where defendants do not object to such amend- 
ment introducing new plaintiffs, their assent is to be taken 
as implied. Richards v. Smith, 98 N. C. 509, 4 S. E. 625. 
Determination of Right Preliminary to Proceeding with 

Suit.—Where one is entitled, as a matter of right, to in- 
tervene in a suit and applies for leave to do so, it is error 

to proceed with the case until the question of such right is 

determined. Jones v. Asheville, 116 N. C. 817, 21 S. E. 691, 
citing Keathly v. Branch, 84 N. C. 202. 
Pleadings—Amendments by the court to the complaint, 

and the bringing in of new parties, which merely broadens 

the scope of the action so as to take in the whole controe- 
versy for its settlement in one action, and made without 

substantial change in the action as originally constituted, do 

not change the original cause, but are within the contem- 

plation of our statute, and may be allowed by the court. 
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Lumberman’s Mut. Ins Co. vy. Southern R. Co., 179 N. C. 
2555 "102" 'S. yn alee 
On appeal to the superior court in summary ejectment 

brought by the rental agent of the owner of the property, 
the trial court has the power to allow an amendment mak- 
ing the owner of the property a party plaintiff and to allow 
it to adopt the pleadings and affidavits filed by its rental 
agent, and although the rental agent is not a necessary 

party, it is a proper party, whose continuance in the case 
is a matter within the discretion of the trial court and not 
subject to review. Choate Rental Co. v. Justice, 212 N. 
Cre 520341981 —S.: ys 817; 
A party permitted to intervene under its claim of an in- 

terest in the subject matter of the action, must file its plead- 

ing to be entitled to an adjudication of its rights. Sykes v. 
Wetna Ins Go. 2ZIGON. iG. 353,94°S. Ue. (20) (875, 
A Partner Made a Party after Judgment. — Where a 

partner was not served with summons, he may be made a 
party after judgment is rendered, and then execution may 
issue against his separate property. Daniel v. Bethell, 167 
NEMO 218; s85eSs hess: 
Proceedings Supplemental to Execution. — Proceedings 

supplemental to execution are in the nature of a creditor’s 
bill, and it being the policy of the law to settle the entire 
controversy in one action, it is not error to permit a third 
party to interplead and assert title to the property which is 
sought to be subjected. Munds y. Cassidey, 98 N. C. 558, 
CT Be mie eae ase. 

Action for Conveyance of Land.—During the pendency of 
an action relating to land between P and C, in which there 

was subsequently a decree directing P to convey the land to 
C upon the payment by the latter of the balance of the pur- 
chase money, P conveyed to other parties; thereafter C 

brought suit for the land against P and his grantees, who 
were in possession: Held, that P was not a necessary party, 
and it was not error to allow plaintiff to enter a nonsuit as 
to P, the grantor of the other defendants. Carr v.: Alex- 

ander, d12 Na. Gr 78oed7eS ors. 
Real Owners as Parties in Action between Lessor and 

Lessee.—Where lessors sued lessees for rent, and the latter 

showed, as a counter claim, that the lessors had no right 
to make the lease, and that the real owners thereof had 
brought suit against one of t]= lessees, and would recover 
damages for its use during such lease, the persons claim- 
ing as real owners should be made parties to the action. 
Mckesson v. Mendenhall, 64 N. C. 286. 

In an action to set aside a deed to a purchaser at a fore- 
closure of a tax sale certificate, the purchaser at the sale, 
the owners of the property and all persons having any in- 
terest in the property should be made parties for a com- 
plete determination of the controversy. Buncombe County 
voubenland, 206 N. €; 299) 1735S. Bis 609; 

Limitation of Parties.—The statute does not confer the 
power’ to make parties to actions generally, but it desig- 
nates particularly a variety of classified cases in which it 
may be done, thus clearly indicating a limitation upon the 
power conferred, and recognizing its importance to the 
original parties to the action. Who shall and who shail 
not be made additional parties, are questions in many cases 
of serious moment, and we can see no reason why the de- 
cision of a question of law, arising in the exercise of the 
power to make it, shall not be reviewed like the decision of 
any other question of law affecting the merits in the prog- 
ress of an action. ‘There is nothing in the statute or in the 
nature of the power that forbids it, and justice may re- 

quire it. Merrill v. Merrill, 92 N. C. 657, 660. 
When Trustee is Necessary Party.—Where the plaintiff 

claims under a voluntary conveyance made by cestui que 
trust, he cannot, in any form of action, obtain the legal title 
and possession until the trustee is made a party, which 
may be done under this section. Matthews v. McPherson, 

6S Ne CFA: 
Action against Sheriff—When a sheriff has money in 

his hands raised under executions against the same defend- 
ant, in favor of two or more different creditors, and the 
money is claimed by one of the creditors, to the exclusion 
of the others, he may, for the purpose of asserting his 
claim, obtain a rule against the sheriff, and under this sec- 
tion cause the other creditors to be brought in by notice. 
Dewey v. White, 65 N. C. 225. 

After Nonsuit.—No one can be made a party to an ac- 
tion after nonsuit therein. Shell v. West, 130 N. C. 171, 41 

S. FE. 65. 
Quoted in Peterson v. McManus, 208 N. C. 802, 182 S. 

E. 483; Bynum v. Fidelity Bank, 219 N. C. 109, 12 S. E. 

(2d) 898. 
Cited in Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. 

E. 729; Mack Truck Corp. v. Wachovia Bank & Trust 
Co., 199 N. C. 203, 154 S. E. 42; Bost v. Metcalfe, 219 N. 
C. 607, 14 S. E. (2d) 648, 
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§ 1-74, Abatement of actions—1. No action 
abates by the death, or disability of a party, or by 
the transfer of any interest therein, if the cause 
of action survives, or continues. In case of death, 
except in suits for penalties and for damages 
merely vindictive, or in case of the disability of 
a party, the court, on motion at any time within 
one year thereafter, or afterwards on a supple- 
mental complaint, may allow the action to be 
continued, by, or against, his representative or 
successor in interest. In case of any other trans- 
fer of interest, the action shall be continued in 
the name of the original party, or the court may 
allow the person to whom the transfer is made 
to be substituted in the action. 

2. After a verdict is rendered in any action for 
a wrong, the action does not ubate by the death 
of a party. 

3. At any time after the death or disability of 
the party plaintiff, the court in which an action 
is pending, upon notice to such persons as it di- 
rects and upon application of any person aggrieved, 
may order that the action be abated, unless: it is 
continued by the proper parties, within a time 
to be fixed by the court, not less than six nor 
more than twelve months from the granting of 
the order. 

4. No action against a receiver of a corporation 
abates by reason of his death, but, upon sugges- 
tion of the facts on the record, it continues 
against his successor, or against the corporation 
In Case a new receiver is not appointed. (Rev., s 
415; Code, s. 188; 1901, c. 2, s. 85: C. C, IPR st 64: 
RPCLG As: @s"e 26 Paereec ens 461.) 
Cross References.—As to survival of actions, see § 28-172 

As to actions which do not survive, see § 28-175. As to re- 
ceivers for corporations, see § 55-147 et seq. 

Section Changes Common Law Rule.—The rule of the 
common law that a personal right of action dies with the 
person has been changed by this and § 28-172 and, except in 
the Instances specified in § 28-175, an action originally main- 
tainable by or against a deceased person is now maintain- 
able by or against his personal representative. Suskin y Maryland Trust Co., 214 N. C. 347, 199 S. E. 276. : 
The discretion conferred by this section is a sound dis- cretion to be exercised where the circumstances render it 

proper that the action be prosecuted in the name of the 
transferee rather than in that of the original plaintiff: and one circumstance calling for the exercise of the discretion is the fact that the transferor, as in this case has parted with all interest to the transferee, since § 1-57 requires that the action be prosecuted in the name of the real part in interest. Hood vy. Bell, 84 F. (2d) 136. ¥ Death of a Party.—No action abates with death except as herein provided. Wood v. Watson, 107 N. C. 52, 55, 12 SF75 
49; Sledge v. Reid, 73 N. C. 440, 443; Baggarly & Calvert, 70 N. C. 688, 689. ‘ 

In case of death, except in suits for Penalties and for damages merely vindictive, the court, on motion, may al- low the action to be continued by or against the personal representative of the deceased. Shields v. Lawrence, 72 N C. 43, 45; Latham v. Latham, 178 N. C. 12 100 S. E. BL ; If a defendant to a cause in the Supreme Court die pend. ing the suit there, his representative may be made a party te process from that court. Justices vy, Crawford, 8 N. C 

_Actions for Penalties—‘The court has no power in ac- 
tions for penalties to make the personal representative of a 
deceased defendant a party, and in this condition of the rec- 
ord the action must abate.’’ Wallace v. McPherson, 139 N C. 297, 51 S. E. 897. : : 
Where an action was brought against the administrator 

of a clerk on his official bond, for the penalty, for issuing a 
writ without requiring security to the protection of the bond 
the court held that the right to sue for the penalty abated 
at the death of the clerk. Fite v. Lander, 52 N. C. 247 
Continuance of Action.—In case of death, the court at 

any time within One year thereafter or afterwards on a 
supplemental complaint, may allow the action to be con- 
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tinued by or against his representative or successor in in- 
terest. Pennington v. Pennington, 75 N. C. 356, 359. 

State’s Action upon Official Bond.—In an action brought 
by the state upon official bonds, the relator is but an agent 
of the state in seeking to recover the moneys due, and if he 
dies or goes out of office the action does not abate. Davea- 
port v. McKee, 98 N. C. 500, 508, 4 S. E. 545. 

Petition to Make Assets.—An administrator d. b. n. can- 
not be compelled by the creditors of an estate to proceed 
with a petition to make assets begun by the former admini- 
strator, deceased. Brittain v. Dickson, 111 N. C. 529, 16 §S. 
E. 326. 
Right of Counterclaim Survives to Executor.—Under the 

laws of New York State, and of North Carolina and under 
this section which provide that, on the death of any per- 
son, all demands against him with certain exceptions and 
the right to prosecute any action or proceeding thereon shall 
survive against his executors, a claim against a firm of 
factors doing business in New York, arising out of a con- 
signment of goods to such firm for sale, may be set up as 
a counterclaim in an action brought in North Carolina 
against the owner of such claim by the executors of a 
general partner in such firm of factors. Davis v. Bessemer 
City Cotton Mills, 178 Fed. 784. 
Survival of Insurance Due.—The member of an insurance 

order becomes entitled, as a matter of right, to the sick 
benefits accruing to him under his policy of insurance, and 
apon his death without having received payment thereof 
the cause of action against the order survives and is enforci- 
ble under this section. Kelly v. Trimont Lodge, 154 N. C. 
97, 69 S. E. 764. 
Assignment Pendente Lite.—Under this section a cause 

may proceed, notwithstanding a transfer of the property, 
in the name of the original party, or the assignee may be 
allowed to be substituted in his place by the express provi- 

‘sions hereof. Davis v. Higgins, 91 N. C. 382, 388. 
Actions for Personal Torts.—At common law, a right cf 

action sounding in tort for personal injuries inflicted does 
not survive the tort feasor, and the doctrine is not changed 
where the injury does not cause death by this section, pro- 
viding that no action shall abate by death, etc., or that the 

court may allow the action to continue, etc.; these provi- 
sions relating to such actions as survive, and not to actions 
for personal injuries, which do _ not survive. Watts v. 

Vanderbilt, 167 N. C. 567, 83 S. E. 813. 
Personal Injuries. — An action brought by a plaintiff 

against a railroad company, to recover damages for per- 

sonal injuries, does not abate by the death of the plaintiff. 

Peebles v. North Carolina R. Co., 63 N. C. 238, 239. See 

also, Collier v. Arrington, 61 N. C. 356, 357. ) 

An action for damages resulting from an automobile col- 

lision does not abate upon the death of the defendant, but 

may be continued upon the joinder of defendant’s personal 

representative as a party, and the personal representative 

may set up therein a counterclaim for damages for the death 

of her intestate arising out of the same accident. Johnson 

v. Smith, 215 N. C. 322, 1 S. E. (2d) 834. 

Action for Trespass. — In an action for trespass by two 

plaintiffs, in which one died pending the action, his dev- 

isee cannot be made a party and recover in his stead, but 

his administrator must be joined. Rowe v. Cape Fear 

Tumber Co., 133 N. C. 433, 45 S. E. 830. 

Breach of Promise. — An action for damages for breach 

of marriage does not abate upon the death of the defend- 

ant. Allen v. Baker, 86 N. C. 92; Shuler v. Millsaps, 71 

nN: CG. 297. ; 

Action for Seduction. — An action by a father for the 

seduction of his daughter abates by the death of the father, 

and cannot be revived by his executors. McClure v. Miller, 

aie Cy 133. 

Mental Anguish. — An action against a telegraph com- 

pany to recover for mental anguish caused by its delay 

in delivering a telegram dies with the person. Morton v. 

Western Union Teleg. Co., 139 N. C. 299, 41 S. E. 484. 

Action of Deceit. — An action of deceit may be brought 

against an executor for the deceit of testator in selling an 

unsound slave. Helme ‘v. Sanders, 10 N. C. 563, 565; 

Arnold v. Lanier, 4 N. C. 143. 

Trover. — An action of trover does not abate by the 

death of the party doing the wrong. Weare v. Burge, 32 

iN. ©. 169. : ; 

Right of Appeal. — The right of appeal is not lost on 

account of the death of the adverse party. Wood v. Wat- 

son, 107 N. C. 52, 12 S. E. ae Rees 

of Jurisdiction. — The want of jurisdiction is a 

Sai of abatement. Newman v. Tabor, 27 N. C. 231; 

Allison v. Hancock, 13 N. C. 296; Green v. Mangum, 7 N. 

Bi a hctatraed d. b. n. Bound by Judgment. — A privity 
exists between an administrator de bonis non and the first 
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administrator, as well in the case of plaintiff as of defend- 
ants, so that a judgment against the first administrator ig 
conclusive evidence against the administrator de bonis non 
in an action to renew it. Thompson v. Badham, 70 N. C, 
141. 

When Action Abates. — Where a cause of action sur- 
vived, the action does not abate by the death of the plain- 
tiff ipso facto, but only upon the application of the party 
aggrieved; and then only in the discretion of the court, 
and in a time to be fixed, not less than six months nor more 
than one year from the granting of the order. Moore v. 
North Carolina, R. Co., 74 N. C. 528. 

In Moore y¥. Moore, 151 N. C. 555, 557, 66 S. E. 598, 
Hoke, J., said: ‘Under this section, where the right sur- 
vives, an action does not abate by the death of a party, 
except by order of the court, Burnett v. Lyman, 141 N. C. 

500, 54 S. E. 412, 115 Am. St. Rep. 691; and while we 

have held in Rogerson v. Leggett, 145 N. C. 7, 58 S. E. 
596; that a failure of the court to make such order for 
a period of eight years or more, and when there was 
nothing to indicate that the heirs of deceased were aware 

that an action was pending against them, was such an 
abuse of legal discretion as to constitute error, and might 
be available in some instances as a defense, the principle 
does not apply, we think, to the facts presented here, 
when the mother of these heirs was and continued to be 
a party of record, and these heirs themselves, or all who 
were resident in the state, were served within two years 
from the death of their ancestor and within the time fixed 
by order of the court; for we hold that the order which 
was made in this case, by fair intendment, meant the 
next civil term, and did not contemplate the intervening 
criminal term of the court; and there was no error, there- 
fore, in denying defendants’ motion for abatement of the 
action.”’ 

Death of Part of Plaintiffs. — Where two of several 
plaintiffs died and, there being no personal representa- 
tive within a year thereafter, no motion was made to con- 
tinue the action as to them, but the cause remained upon 
the docket and was proceeded with by the remaining plain- 
tiffs, whose rights were finally determined, and the defend- 

ants did not apply to have the action abated as to the de- 
ceased parties, it was within the discretion of the presiding 
judge to allow the personal representative of such deceased 

parties to file a supplementary complaint and prosecute the 
action, his motion to be allowed to do so having been made 
before the final judgment was rendered in the cause. State 
vw. Flythe, 124 Ni C. 274,19 S. E. 701, 
Judgment Ex Mero Mctu.—A judgment is necessary ta 

abate an action, for the court may, ex mero motu, enter 
judgment when it appears that plaintiff failed for a year 
to prosecute his action against the “representatives or 

successors in interest’? of the original defendant, whose 
death has been suggested though the records show there 
had been no discontinuance of the action. Rogerson v. 
Leggett, 145 N. C. 7, 58 S. E. 596. 
Applied in People’s Bank v. Fidelity, etc., Co., 4 F. Supp. 

379; Betts v. Southern Ry. Co., 71 F. (2d) 787. 

§ 1-75. Procedure on death of party.—When a 

party to an action in the superior court dies pend- 

ing the action, his death may be suggested be- 
fore the clerk of the court where the action is 
pending, during vacation. It is then the duty of 
the clerk to issue a summons to the party who 
succeeds to the rights or liabilities of a deceased 
defendant, commanding him to appear before him 
on a day named in the summons, which must be 
at least twenty days after its service, and answer 
the complaint, and the issue joined by the filing 
of the answer stands for trial at the succeeding 
term of the superior court. It is the duty of the 
clerk to issue a notice to the party succeeding to 
the rights of a deceased party who will be neces- 
sary to the prosecution of the action to final 
judgment to appear and become party plaintiff; 
and if the party made plaintiff files an amended 
complaint, the defendant has twenty days after 
notice of same in which to file an answer thereto, 
and the issue thus made up stands for trial at the 
succeeding term. (Rev., ss. 416, 417, 418; 1887, 
C389*°C.. 5. 462) 

Cross Reference.—As to substitution of administrator d. 
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b. n. or c. t. a. as party in proceeding for final settlement, 
see § 28-168. 

Continuity of Action. — In an action begun by or against 
a person who has since died, and the action is continued 
by or against his representative or successor in interest, 
this section requires that, in such instances, the summons 
shall be returnable before the clerk and in effect the action 
shall be ready for a speedy trial, thus recognizing the con- 
tinuity of the action and the trial thereof in the county in 
which it had been brought. JI,atham v. Latham, 178 N. 
CIZ OOM Ss? Ey. 13. 
Duty of Adverse Party. — When either party to a_ suit 

dies before judgment, it is the duty of the adverse party to 
suggest the death to the court. Wood v. Watson, 107 N. 
ers 25 12) Se Es. 749: 

Upon the suggestion of death of defendant, it is the duty 
of the clerk to issue summons to the representatives or 
persons who succeed to the rights or liabilities of the de- 
ceased defendant; the law does not contemplate that 
plaintiff may keep his action in semidormant condition 
until it suits his pleasure or interest to call the heir at 
law into court, when by such conduct he has become dis- 
abled to make his defense. Rogerson v. Leggett, 145 N. 
CH 58S.) B50: 
Presumption When Administrator Defends. — Where the 

record shows that a party through his counsel assumed 
the defense of an action as administrator, the regularity 
of his admission as a party in place of his intestate is 
sufficiently established, though the death of the intestate as 
having occurred during the progress of the cause was not 
suggested, and no service of the notice issued to him ap- 
peared to have been made. Alexander v. Patton, 90 N. 
G5577 
Administrator of Obligee on Bond Made a Party. -— 

Where the obligor on a bond given for the support of an- 
other for life, and for a valuable consideration, has failed 
to comply therewith, and the obligee has since died, leav- 
ing the obligor responsible under the terms of the bond for 
moneys due for the former’s reasonable support, the action 
upon the bond, brought by the obligee, does not abate upon 
his death, and the superior court clerk has the authority 
to make his administrator a party under this section. 
Martin v. Martin, 162 N. C. 41, 77 S. E. 1104. 
Action for Account. — In an action for an account and 

settlement, the death of the defendant being suggested, his 
executor comes in and is made a party defendant. Grant 

Vv. Bell 91 IN: C.7495. 
Judgment Set Aside Where No One Authorized to Repre- 

sent Estate at Trial—Where it appears that at the time of 
trial there was no one authorized to represent the estate, 

this constitutes a meritorious reason for setting aside the 
judgment, and this result is not affected by the payment of 
fees to the attorneys purporting to represent defendant by 
the executor c. t. a., under order of court, since the exec- 
utor c. t. a. was not made a party to the suit, and did not 
appear therein. Taylor v. Caudle, 208 N. C. 298, 180 S. E. 
699. 

SUBCHAPTER IV. VENUE. 

Art, 7. Venue. 

§ 1-76. Where subject of action situated.—Ac- 
tions for the following causes must be tried in the 
county in which the subject of the action, or 
some part thereof, is situated, subject to the 
power to the court to change the place of trial, in 
the cases provided by law: 

1. Recovery of real property, or of an estate 

or interest therein, or for the determination in 
any form of such right or interest, and for in- 
juries to real property. 

2. Partition of real property. 
3. Foreclosure of a mortgage of real property. 

4. Recovery of personal property. (Rev., s. 419; 

Code,’'s. 190;°38s9vcr219;* C. Cy Ps. 66r C'S, 
463.) 

I. In General. 
II. Actions Relating to Real Property. 

TI. Partition of Realty. 

IV. Foreclosure of Mortgage of Real Property. 
V. Recovery of Personal Property. 

Cross References. 

As to change of venue, see § 1-83. As to removal for 

fair and impartial trial, see § 1-84. As to venue in criminal 

actions, see § 15-128 et seq. As to venue in indictment for 
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beating way on trains, see § 60-104; for receiving stolen 
goods, see § 14-71; for discrimination against the Atlantic 
and North Carolina Railroad, see § 60-8. As to venue in 
partition proceedings, see § 46-2. 

See note under § 1-82. 

I. IN GENERAL. 

Editor’s Note. — That the differences between venue 
and jurisdiction have been the source of some confusion in 
North Carolina, as elsewhere, is apparent from a perusal 
of the cases pertaining to the subject of this article. In 
order to point out the nice distinctions existing between 
these two subjects the following excerpt, appearing in most 
of the later text treatises, is quoted insofar as it is appli- 
cable to North Carolina. 
Dean Lile, of the University of Virginia, in his admirable 

treatise on Equity Pleading and Practice contrasts jurisdic- 
tion and venue as follows: 

“1, Jurisdiction connotes the powers of the court—venue 
the place of suit. 

*2. Jurisdiction is a question of Ilaw—venue a question 
of fact to be established by testimony. 

“3. Jurisdiction must appear from the allegation of the 
bill—venue need not so appear. 

‘4. Jurisdiction (potential) may not be conferred by con- 
sent—venue may. 

“5, Error in jurisdiction is fatal—error 
pleaded in abatement, is harmless. 

6, HKKHE 

“7, Jurisdiction (potential) contemplates subject-matter 
only—venue contemplates locality only; error in the one 
is in the selection of the court, in the other in the selec- 
tion of the place. 

“8, Jurisdiction is essential to confer venue; but venue is 
not essential to jurisdiction.” 

These sections relating to venue all refer to “actions”? and 
have no reference to the writ of habeas corpus which has 
been denominated a “high prerogative writ.” McEachern 
v. McEachern, 210 N. C. 98, 102, 185 S. E. 684. 
Venue a Matter of Legislative Control. — The venue of 

civil actions is a matter for legislative regulation, and is 
not governed by the rules of the common law. Interstate 
Cooperage Co. v. Eureka Lumber Co., 151 N. C. 455, 456, 
66 S. E. 434. It deals with procedure and is not jurisdic- 
tional, in the absence of statutory provision to that effect. 
State v. Seaboard Air Line Railway, 146 N. C. 568, 60 S. E. 
506; Latham v. Latham, 178 N. C: 12, 13,, 100 S. 2, 131; 

Clark: y. Carolina Homes, 189 N. C. 703, 128 S. E.. 20; 25: 
This subchapter is in restraint of the common law, as, 

without such express enactment, the plaintiff might make 
a choice of venue anywhere within the state. State v. 
Stone, 52 N. C. 382. 
Contract Stipulation Regarding Venue. — There is a 

difference between the venue of an action, the place of 
trial, and jurisdiction of the court over the subject-matter 
of the action, and the parties to i. contract may not, in ad- 
vance of any disagreement arising thereunder, designate a 
jurisdiction exclusive of others, and confine the trial there- 
to in opposition to the will of the Legislature expressed 
by this section; and a motion to remove a cause brought 
in the proper jurisdiction on the ground that the contract 
otherwise specified it, will be denied. Gaither y. Charlotte 
Motor Car Co., 182 N. C. 498, 109 S. E. 362. 
Determining Nature of Transaction. — In Councill vy. 

Bailey, 154 N. C. 54, 59, 69 S. E. 760, it is said; “This Court 
has recently held in Bridgers v. Ormond, 148 N. C. 375, 62 
S. E. 422, that such a motion as this one (as to proper 
venue) must be considered with reference to the questions 
that may be raised by the pleadings, and do not depend for 
their decision solely upon the allegations of the complaint.” 

Applicability to Trials before Justices. — In Fisher v. 
Bullard, 109 N. C. 574, 13 S. E. 799; the Court said: ‘“‘We 
do not find any statute making the provisions of the Code 
of Civil Procedure (this section), as to the place for trial, 
applicable to trials before a justice.” But section 7-149 pro- 

vides that the whole chapter on civil procedure is appli- 
cable in certain attachment cases before justices. Mohn 
v. Creesey,.193: N. ©. 56855712137 (SS. Roi: 

An action by an administrator is not within any of the sub- 
divisions of this section. Whitford v. North State Life Ins. 
Co:, 156:..Ne, Cora25 i229 Ss Be 65. 
Cited in Bohannon v. Virginia Trust Co. 198 N. C. 

701, 153 S. BK. 262; Guy v.. Gould, 199 N.C. 82070155 8, 
EB. 925; Miller v. Miller, 205 N. C. 753, 172 S. E. 493; Guil- 

ford County v. Estates Administration, 212 N. C. 653, 194 S. 
B, .299; 

II. ACTIONS RELATING TO REAL PROPERTY. 

A suit to set aside a deed of trust for lands, and to estah- 
lish a prior lien thereon in plaintiff’s favor, involves an estate 

in venue, not 
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or interest therein, within the intent and meaning of this 
section. Henrico Lumber Co. v. Dare Lumber Co., 180 N. C. 
a2, 203. 'S. (i: 915; 
Where the wife of a debtor is made party defendant in an 

action in the nature of a creditors’ bill in order to set aside 
his deed to her for fraud and subject the land to the satis- 
faction of the demands of his creditors, the suit to establish 
the plaintiffs’ claims will be considered as incident to the 
essential and controlling purpose of setting aside the deed, 
and the venue is governed by this subdivision. Wofford- 
Fain & Co. v. Hampton, 173 N. C. 686, 92 S. E. 612. 
Setting Sale Aside—A suit by a purchaser of land to set 

aside the purchase and to cancel certain of his notes given 
for the deferred payment of the purchase price, alleging a 
fraudulent representation by the owner as to the quantity of 
land in dispute in one of the lots, without which he wouid 
not have purchased, the controversy involves an interest in 
the lands as required by this section, to be brought in the 
county where the land is situated. Vaughan v. Fallin, 183 
2) ROPER LES hb RRS MiG ORME EF 
An action to impress a parol trust upon lands and for an 

accounting involves a determination of an interest in lands, 
and the proper venue, under this section, therefore, is in 
the county in which the land is situated. Williams v. Mc- 
Rackan, 186 N. C. 381, 119 S. E. 746. 
Action on Note Secured by Deed of Trust.—An action 

against the endorser of a negotiable note, secured by a 
deed of trust on land, is not an action involving an es- 
tate or interest in land and does not have to be brought 
where the land is located. White v. Rankins, 206 N. C. 
1045173 S. E. 282. 

Specific Performance.—The fact that there are other ques- 
tions to be determined in the action, does not alter the 
case when the chief purposes of the suit are to compel one 
defendant (trustee) to sell and another defendant to convey 
lands situated in a county other than that in which the ac- 
tion is pending. Falls, etc., Mfg. Co. v. Brower, 105 N. C. 
aa0; 11S: Hy. - 313. 
An action for subrogation to the rights of the vendor 

must be tried in the county where the land is situated. 
Fraley v. March, 68 N. C. 160. 
Conversion as Aggravation of Damages.—Where the in- 

tent of the pleading was to sue for a trespass on the land, 
and an allegation of a conversion was inserted in aggrava- 
tion of damages, the refusal of the lower court upon mo- 
tion properly made in due time, to remove the cause to 
the county in which the land was situated, was erroneous. 
Richmond Cedar Works v. Roper Tumber Co., 161 N. C. 
BOS A 1s, to. 0 7/0: 

Setting Aside Grant or Patent.—This section applies to 
the exclusion of section 146-67, which controls where there 
are separate transactions affecting distinct pieces of prop- 
erty lying wholly in different counties. Kanawha Hardwood 
Co. v. Waldo, 161 N. C. 196, 76 S. E. 680. 

Docketed judgments confer no estate or interest in real 
estate within the meaning of this subdivision of the section, 
but merely the right to subject the realty to the payment of 
the judgments by sale under execution, and hence an action 
to set aside judgments as fraudulent and for the appoint- 
ment of a receiver need not be brought in the county where 
the property upon which such judgments are liens is situ- 
ated. Baruch v. Long, 117 N. C. 509, 23 S. E. 447. 
An action for the breach of covenants of seizin and the 

right to convey is not required to be tried in the county 
in which the realty is situated. Eames v. Armstrong, 136 

Bene. 392, 48 S. E./69. 

Petitions for dower should be filed in the county of the 
husband’s usual residence, but the jury of allotment may 
assign the same in one or more tracts situated in one or 
more counties. Askew v. Bynum, 81 N. C. 350. 

Injuries to Land.—The fact that a complaint for injuries 
to real estate fails to expressly allege in what county the 
land lies is immaterial where the complaint sets up as a 
cause of action a breach of an agreement contained in a 
former judgment between the same parties which is ap- 
propriately referred to in the complaint and set out in the 
answer and which shows the proper county. Lucas v. 

Carolina Cent. R. Co., 121 N. C. 506, 28 S. E. 265. 
In an action for wrongful conversion of oysters taken from 

oyster beds, the defendant is not entitled to a change of 
venue to the county in which the beds are situated. Makely 

v. Boothe Co., 129 N. C. 11, 39 S. E. 582. 
The action to recover for injuries to land caused by back- 

ing water upon it is transitory. Cox v. Oakdale Cotton 
Maen ail IN, Cr473 190). S.. B. 750: 
Same—Burning Timber. — An action against a railroad 

company to recover damages for burning land is a local one 
in its nature and triable in the county in which the injury 

occurred irrespective of section 1-81. Perry v. Seaboard 
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Air Line R. Co., 153 N. C. 117, 66 S. E. 1060. See note of 
this case under section 1-81. 
Same—By Public Officers. — Section 1-77, providing for 

venue in actions against public officers, constitutes an excep- 
tion to this section; see notes to sec. 1-77. 
Pollution of Stream.—An action for damages caused by the 

pollution of a stream resulting in forcing the plaintiff to 
shut down his clay mining machine appears to be a transi- 
tory one and is not such as contemplated by this section. 
Harris Clay Co. v. Carolina China Clay Co., 203 N. C. 12, 
1644 S. E. 341. 

Cutting and Removing Timber.—The character of trees 
severed by a trespasser from the lands is changed from 
realty to personalty, and when the trees have been carried 
away, the owner of the lands and trees may sue in trover 
and «conversion, or in trespass de bonis asportatis, for the 

value of the trees, both of which actions are transitory, or 
for trespass quare clausum fregit, which is local, and should 
be brought in the county wherein the land is situated. 
Blevens v. Kitchen Lbr. Co., 207 N. C. 144, 146, 176 S. E. 
262. 

An action to recover the value, or “worth,” of timber 

cut, removed and converted to its own use by the defend- 
ant is an action of trover and conversion, or of trespass 
de bonis asportatis, and is therefore transitory. Id. 

Action was one to determine amounts to be paid for ex- 
tension of rights under timber and not one affecting realty. 
Hilton Lbr. Co. v. Estate Corp., 215 N. C. 649, 2 S. E. (2d) 
869. 

A complaint alleging that defendant entered upon the 
land of plaintiff and cut and removed therefrom a specified 
amount of timber and praying that plaintiff recover the 
value of the timber wrongfully cut and removed states a 

transitory cause of action, and defendant’s motion to re- 
move from the county of plaintiff’s residence to the county 
wherein the land is situate, was properly denied. Bunt- 

ing v. Henderson, 220 N. €. 194, 16 S. E. (2d) 836. 
Fraudulent Representations Inducing Conveyance of 

Lands.—When an action sounds in damages arising from 
a fraudulent representation inducing the purchase and 
conveyance of lands for which purchase money notes have 
been given, and not a foreclosure of a mortgage or the 
nullification of the transaction, it does not involve an in- 
terest in or title to lands under subsection 1 of this section 
and the action is not removable as a matter ot the mov- 
ant’s right, and the plaintiff may select the county of his 
residence as the venue under § 1-82. Causey v. Morris, 
195i Ni Cases Age Sa Be 783. 
Removal of Action to County Where Land Lies.—Where 

on the facts alleged in his complaint, the plaintiff is en- 
titled not only to a judgment that he recover of the de- 
fendant the amount of his debt, but also to a decree for the 
foreclosure of the mortgage by which his debt is secured, 
and the action was begun and is pending in the county 
in which the plaintiff resides, but the land conveyed by 
the mortgage is in another county, the plaintiff cannot de- 
prive the defendant of his right, under the statute, to the 
removal of the action to the county in which the land is 
situate, for trial, by his failure to pray for a foreclosure 

of the mortgage, at least, when he prays judgment for 
his debt, and also for such other and further relief as he 
may be entitled to, in law or in equity, on the facts al- 
leged in his complaint. Carolina Mtg. Co. v. Long, 205 
NaC: 533, 1536,5 172Sh Baw2n9: 

Appeal from Order of Removal—See note under $ 
1-583. 

III. PARTITION OF REALTY. 

Editer’s Note.—Section 46-2, in the article on Partition, is 
substantially the same as subdivision two of this section. 
The two provisions seem to constitute simply an illustration 
or application of the first subdivision of this section, as pro- 
ceedings for partition certainly determine ‘a right or in- 
terest”? in real property. 

This sub-section has never received a direct: construction 
from the courts, but in The Matter of Skinner, 22 N. C. 63, 
decided prior to the merger of the courts of law and equity, 
it is held that land situated in two counties could be sold 
for partition by a decree of the court of equity of either 
county. : 

IV. FORECLOSURE OF A MORTGAGE OF REAL 
PROPERTY. 

Vendor’s Lien.—When it appears from the complaint in an 

action to enforce specific performance by the vendee of a 
contract to convey lands that < court of equity would decree 
a vendor’s lien on the land and order it sold for tLe payment 
of the purchase price, if the alleged facts were established, 
the suit partakes in substance of the nature of one for the 
foreclosure of a mortgage, and is within this subdivision. 

Councill v. Bailey, 154 N. C. 54, 69 S. E. 760. : 
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Subrogation.—An action by the holder of certain notes 
given for the purchase of land against the purchaser of the 
land, and others, to be subrogated to the rights of the ven- 
dor, in the contract of sale of the land, which is substantially 
the same as an action “for the foreclosure of a mortgage of 

real estate,’ must be tried in the county in which the land 
is situate within the meaning of this subdivision. Fraley 
v. March, 68 N. C. 160. 

In Connor v. Dillard, 129 N. C. 50, 39 S. E. 641, it is said: 
The action is ‘“‘substantially for the foreclosure of a mort- 
gage” (Fraley v. March, 68 N. C. 160), and the judgment 
could be enforced only by subjecting a particular tract of 
real estate in another county. The enforcement of the judg- 
ment against that land is the sole object of the action. Fails, 

etc., Mfg. Co. v. Brower, 105 N. C. 440, 11 S. E. 313. If the 
action had been for a mere personal judgment, though on a 
mortgage note, it could have been brought where plaintiff 
resides, and docketing the judgment would not convey to 
plaintiff any estate in debtor’s land. Gammon y. Johnson, 
126 N. C. 64, 35 S. E. 185; McLean v. Shaw, 125 N. C. 491, 

34S. E. 634. 
Land in Two Counties.—A foreclosure sale of land lying 

in two counties under a mortgage registered in but one is 
authorized by this subdivision. King v. Portis, 81 N. C. 382. 
Injunction.—The similar section of the Ohio code was held 

not applicable to an injunction against enforcing a lien 
claimed to be invalid. 8 Circuit Court Reports 614, 619. 

V. RECOVERY OF PERSONAL PROPERTY. 

Editor’s Note.—In Smithdeal v. Wilkerson, 100 N. C. 52, 
6S. E. 71, it was held that the requirements of subsection 4 
of this section, were restricted to personal property, “dis- 
trained for any cause.” Thereupon the act of 1889, chapter 
219, struck out the restriction and made the venue for the 

“recovery of personal property’? in all cases in the county 

where the property is situated. Brown v. Cogdell, 136 N. Cc; 

G2. 1305 245 boy cee Doe 

Tt is now held that the venue of actions for the recovery of 

personal property is in the county where the property is 

situated, though the ancillary remedy of claim and delivery 

is not resorted to. Brown v. Cogdell, 136 N. C. 32, 48 S. E. 

515. 
Recovery as Sole Object.—\’here the recovery of personal 

property is not the sole or chief relief demanded, an action 

need not necessarily be brought ia th: county in which the 

property is located. Woodard v. Sauls, 134 Nei ane 4 40a: 

K. 507; Bowen Piano Co. v. Newell, 177 N. (Oh SERRE ISS aoe 

774. 
Thus an action being for an accounting, and the question of 

ownership of notes and bonds being raised only incidentally, 

it need not be brought in the county in which they ate 

situated. Clow v. McNeill, 167 N. C. 212, 83 S. EH. 308. 

But where it appears that the relief sought is not the re- 

covery of the debt or to enjoin a sale, but the recovery of 

the specific personal property with the injunctive restraint 

as an incident thereto, the cause is within this subdivision. 

Fairley Bros. v. Abernathy, 190 N. C. 494, 130 S. EB. 184. 

Where the recovery of personal property is the sole re- 

lief demanded or even the chief, main or primary relief, 

other matters being incidental, the county in which the 

personal property or some part thereof is situated is the 

proper venue. Marshburn v. Purifoy, 222 N. C. 219, 22 

S. E. (2d) 431. 
Setting Aside Transfer.—An action to set aside the trans- 

fer of personal property as fraudulent, and for the appoini- 

ment of a receiver, is not an action for the recovery of 

such property, and hence need not be brought in the county 

where the same is located, as provided by this subdivision of 

the section. Baruch v. Long, 117 N. C. 509, 23 S. EB. 447. 

§ 1-77. Where cause of action arose.—Actions 

for the following causes must be tried in the 

county where the cause, or some part thereof, 

arose, subject to the power of the court to change 

the place of trial, in the cases provided by law: 

1. Recovery of a penalty or forfeiture, imposed 

by statute; except. that, when it is imposed for an 

offense committed on a sound, bay, river, or 

other body of water, situated in two or more 

counties, the action may be brought in any 

county bordering on such body of water, and op- 

posite to the place where the offense was com- 

mitted. 
2. Against a public officer or person especially 

appointed to execute his duties, for an act done 

by him by virtue of his office; or against a per- 
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son who by his command or in his aid does any- 
thing touching the duties of such officer. (Rev., 
sw420%, Code, 6.1915 Ce Ce Peace 67 pam pen4 bas) 

Cross References.—As to suit on official bond, by board of 
county commissioners, of sheriff, etc., see § 155-18. As to 
neglect of duty by member of board of county commis- 
sioners, a misdemeanor, see § 153-15. As to actions against 
registers of deeds, see §§ 161-16, 161-27. As to corporate 
powers of municipal corporation, see § 160-2. As to quo 
warranto, see § 1-514 et seq. As to mandantus, see § 1-511 
et seq. 

Editor’s Note.—In spite of the fact that section 1-76 pro- 
vides that actions for injuries to realty must be brought in 
the county where the land lies, it is held that damage to 
land occasioned by the acts of public officers, officiating in 
counties other than where the land lies, must be brought, 
as provided in this section, where the cause arose. For 
example in Cecil v. High Point, 165 N. C. 431, 81 S. E. 616 
it was held that the venue of an action to recover from an 
incorporated town damages to the lands of an owner situated 
in an adjoining or different county, caused by the improper 
method of emptying its sewage into an insufficient stream 
of water, is properly in the county wherein the town is situ- 
ated, for such cause arose by reason of the official conduct of 
municipal officers and consequently is regulated by this sec- 
tion. 

This interpretation is not irreconcilable with the provision 
of the preceding section; it merely constitutes an illustra- 
tion of the doctrine that the courts will be reluctant to de- 
clare any part of a statute inoperative when the same may 
be harmonized with other seemingly inconsistent parts—in 
this instance by interpreting this section as an exception to 
the preceding section whenever necessary, i. e. whenever 
the land is in one county and the acts of the officers take 
place in another. 
Nature of Acts of Officer.—An action is controlled by this 

section irrespective of the question as to whether the dam- 
ages arose from a negligent discharge by the officer of an 
administrative duty or a _ technically governmental one. 
LightiCompany v. Gomim., 15). Ne G59s. 060 se boo, 
Thus a cause of action for damages for breach of contract 

made by a board of a municipal corporation is within the 
meaning of this subsection. Id. 

“By His Command” or “In His Aid.”’—The words, ‘“‘in 
his aid,” immediately following the words, “by his com- 
mand,’ were meant to extend the immunity to all who as- 
sisted and took part in the act with his assent, though not 
by his direct orders, for all such stand upon the same foot- 
ing. Harvey v. Brevard, 98 N. C. 93, 94, 3 S. E. 911. 
The obligors on a bond to indemnify a_ sheriff against 

loss, etc., in seizing and selling property under execution, 
are not included in that class of persons ‘“‘who by his com- 
mand or in his aid shall do anything touching the duties of 
such office.”? Harvey v. Brevard, 98 N. C. 93, 3 S. E. 911. 

Officers of Counties and Cities—The Supreme Court has 
repeatedly and uniformly held that actions against county 
commissioners and other officers must be brought in the 
county of which they are officers, and cities and towns are 
of the like nature, and should stand upon the same footing 

as to actions against them. Johnston v. Board, 67 N. C. 101; 
Alexander v. Commissioners, 67 N. C. 330; Jones v. Board, 
69 N. C. 412; Steele v. Commissioners, 70 N. C. 137; Jones 
v. Statesville, 97 N. C. 86, 88, 2 S. E. 346. 

In Jones v. Statesville, 97 N. C. 86, 2 S. E. 346, this section 
was construed by this Court, in the following language, to 
embrace a municipal corporation: ‘“The defendant is a munic- 
ipal corporation, public in its nature; it is an artificial per- 
son, created and recognized by the law, invested with im- 
portant corporate powers, public and, in a sense, artificial 
in their nature, and charged with public duties, which it 
executes by and through its officers and agents. We there- 
fore think that actions against it fairly come within the 
meaning of and are embraced by the statutory provision 
first above recited (this section).”’ Brevard Light, etc., Co., v. 
Board, 151 N. C. 558, 560, 66 S. E. 569. 

Action against Municipality Is Action against Public Offi- 

cer.—Since a municipality may act only through its officers 
and agents, an action against a municipality is an action 

against ‘fa public officer’ within the meaning of this sec- 
tion. Murphy v. High Point, 218 N. C. 597, 12 S. E. (2d) 1. 
Venue of Action against Municipality—The proper venue 

of an action against a municipality is the county where the 
cause of action, or some part thereof, arose. Murphy v. 
High Point, 218 N. C. 597, 12 S. EB. (2d) 1. 

Where Cause of Action Arose.—The complaint alleged 
damage to plaintiff’s land resulting from the negligent 
operation of defendant municipality’s sewage disposal plant. 
The action was instituted in the county in which the land 
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lies and in which the municipality maintained and operated 

its sewage disposal plant. The municipality made a motion 

that the action be removed to the county in which it is lo- 

cated. Held: The alleged negligent acts resulting in the 

injury to the land occurred at the point where defendant 

municipality maintained its sewage disposal plant and the 

cause of action there arose, and therefore the municipality’s 

motion for change of venue was erroneously granted, Mur- 

phy v. High Point, 218 N. C. 597, 12 S. E. (2d) 1. 
Against Register of Deeds. — An action for the penalty 

against a register of deeds for unlawfully issuing a mar- 
riage license is controlled by this section. Dixon v. Haar, 
158 N. C. 341, 74S. E. 1. 

Action Dismissed as to Town Is Properly Remanded to 
County of Origin.—Where the plaintiff instituted a suit in 
the county of her residence, the county in which defendant 
administrator qualified, and upon joinder of a town as a 
party defendant, the action was removed to the county in 

which the town is located, the town’s demurrer being sus- 
tained and the action dismissed as to it, it was held that 
the court properly remanded the action to the county in 
which it was originally instituted. Banks v. Joyner, 209 
Bj pogl pies Doe ERS ae & 

Acts Not Done by Virtue of Office——In an action in Ca- 
tawba county, residence of plaintiff, for an alleged wrong- 
ful conspiracy and damages therefor which occurred in 
Wilkes county, against a corporation and two _ individuals 
acting as the corporation’s agents, one of the individuals 
being described as a deputy sheriff of Wilkes county, a 
motion for change of venue to Wilkes county, under this 
section was properly denied, there being no allegation that 
the acts complained of were done by the deputy sheriff by 
virtue of his office. Potts v. United Supply Co., 222 N. 
Reg G4 eo oe, ahs, (20) e200. 
Quo Warranto and Mandamus.—This section should ap- 

ply in the writs of quo warranto (no ionger used in this 
state) and mandamus, where an official act of usurpation, or 
failure to do some act which the duties of the office require, 
constitute the charge, and in effect amounts to a criminal 

action, or an action to subject the parties to pains and 
penalties. Johnston v. Board, 67 N. C. 101. 
An action by an administrator does not come within this 

section. Whitford v. North State Life Ins. Co., 156 N. C. 
VW PA OR 
Co-defendants—Nol Pros of Officers—An action against 

the sheriff of X county instituted in Y county does not en- 
title the co-defendant of the sheriff to have the suit removed 
to X county where the cause is nol prossed as to the sher- 
iff. Harvey v. Rich, 98 N. C. 95, 3 S. E. 912. 
Proving Defendants are Officers.—If made to appear prop- 

erly by affidavit or otherwise that the defendants came 

within the terms of this section, the fact that they insist 

that the action was brought against them as individuals and 

not as public officers, is immaterial. Shaver v. Huntley, 107 

We C623, 629, 12) S., Be “316. 

Venue in Other Cases.—Section 1-82 may constitute an ex- 

ception to this section. See notes to sec. 1-82, 
Trial of Whole Controversy in County Where Offense Oc- 

curred.—Where in an action against the clerk of the Supe- 

rior Court of one county and the sheriff of another county 

the clerk makes motion for removal of the cause as to him 

to the county of his office under this section, the motion 

should have been denied in order to avoid the possibility 

of conflicting verdicts and judgments and to dispose of the 

controversy in one action, the spirit of this section being 

effected in such instances by trial of the whole controversy 

in the county where the offense occurred. Kellis v. Welch, 

201 N. C. 39, 158 S. E. 742. 
Actions for Penalties—Applicability to Justice’s Court. — 

This section, providing that actions for recovery of penal- 

ties, must be brought in the county where the cause of action 

arose, applies to those actions of which the Superior Court 

has jurisdiction; it does not embrace those within the juris- 

diction of justices of the peace (i. e. $200. or less). Fisher v. 

Bullard, 109 N. C. 574, 13 S. E. 799; Dixon v. Haar, 158 N. 

fest. 342, 74S. EB. 1. 

Same—Applied.—In State v. Seaboard Air Line Railway, 

146 N. C. 568, 60 S. E. 506. 
Cited in McFadden v. 

B. 250. 

§ 1-78. Official bonds, executors and administra- 

tors.—All actions against executors and admin- 

istrators in their official capacity, except where 

otherwise provided by statute, and all actions up- 

on official bonds must be instituted in the county 

where the bonds were given, if the principal or 

any surety on the bond is in the county; if not, 

Maxwell, 198 N. C. 223, 151 S. 
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then in the plaintiff’s county. (Rev., s. 421; Code, 
s. 193; 1868-9, c. 258; C. S. 465.) ; 

Applicable to All Actions Against Administrators.—‘‘The 
object of the statute,’ says Mr. Justice Reade, speaking for 
the Court, ‘“‘was to have suits against these persons, 
whether upon their bonds or not, in the county where they 
took out letters and where they make their returns and 
settlements and transact all the business of the estate in 
their hands.” Stanley v. Mason, 69 N. C. 1; Foy v. More- 
head, 69 N. C. 512; Bidwell v. King, 71 N. C. 287. And the 
same principle is recognized, in reference to an action upon 
a guardian bond, in State v. Staton, 78 N. C. 235, where the 
same eminent judge delivers the opinion also. 
These cases were followed in Farmers State Alliance v, 

Murrell, 119 N. C. 124, 25 S. E. 785 where it said: 
Under this section an action against an administratcr of 

a decedent, whether upon the official bond of the adminis- 
trator or for the purpose of holding him liable for any act 
of his, or for any liability of his intestate incurred in his 
lifetime, must be brought in the county where the bond was 
given if the principal or any of his sureties is in such 
county. 
The same case criticizes and refuses to follow the dictum 

in State v. Peebles, 100 N. C. 348, 351, 6 S. E. 798, where it 
is stated that: ‘“‘manifestly this section exempts from the 
operation of the preceding sections suits upon official bonds, 
and none other, and this appears in the fact that such 
bonds, as giving rise to the action, are mentioned three 
times in the section.” 
A personal action against an administrator 

course, within the meaning of this section. 
Munger, 170 N. C. 424, 87 S. E. 216. 

To Foreclose Tax Liens.—An action against the estate of 
a deceased person to foreclose a tax sale certificate must 
be brought in the county where the land is situate. Guil- 

ford County v. Estates Administration, Inc., 212 N. C. 653, 
194. S. 5. 195: 

Applies to Actions against Not by Administrators.—This 
section applies only to actions against administrators and 
not to actions brought by them. Whitford v. North State 
Tite Ins. | Co. 156: Ni Cy 42572) S. B. 85; 
The clear inference from this section is that it was the 

purpose of the Legislature te make a distinction between 
actions by and against administrators, and when it is said 
that actions against administrators shall be brought in the 

county where the bond is filed, and nothing is said as tu 
actions by administrator, it excludes the idea that actions 
instituted by the administrator are necessarily to be brought 
in the county in which letters are granted. Whitford v. 
North ‘State" Lite Ins; Co., 156 °N. €. 42; 43, 72S: E. 85. 
“Instituted.”’—The word “instituted’’ as used in this sec- 

tion signifies the commencement of the proceedings—to in- 
stitute an action is to bring an action. Here a difference is 
apparent from the language of the other sections pertaining 
to venue as they provide that the action shall be ‘tried.’ 

In consequence of this distinction it is held that this 
section has no application where an action has been com- 

menced in another county against a defendant, who has 
since died, and his administrator has been made a party. 
atham V¥.-Latnam, 178 °Ns C.912. 1000S, B: 13i- 
Where plaintiff instituted an action in the county of his 

residence to collect damages resulting from an automobile 

collision, and the defendant died prior to service of process 
and thereupon defendant’s administratrix was joined as a 
party defendant, the administratrix may not claim that the 
action is not properly pending because not instituted in the 
county in which she had given bond, since venue is gov- 
erned by the status of the parties at the commencement 
of the action, but defendant administratrix may move for 
a removal of the cause to the county of her residence and 
the scene of the collision involved for the convenience of 

witnesses and the promotion of the ends of justice. John- 
Soil we woiithy alpen ©. oe, tS. ie; (20): 834." 
Action for Account and Settlement. — Where an action 

involves an account and settlement of an estate, by the ex- 
press words of this section, such an action must be insti- 

tuted in the county where the administrator qualified. The 
case of Roberts v. Connor, 125 N. C. 45, 34 S. E. 107, does 
not conflict with this position. That was a suit which con- 
cerned the conduct of a bank operated by an executor, and 
the decision was put on the express ground that the offi- 
cial acts and conduct of the executor were in no wise in- 
volved. Thomas v. Ellington, 162 N. C. 131, 132, 78 S. E. 12. 

Suits against Successor of Administrator.—A qualified as 
administrator of B, in Halifax County, and gave bond there. 

Afterwards A died in Nerthampton, and C qualified as his 

administratrix in that county. C, .dministratrix, and D, one 
of the sureties on the bond of A, resided in Northampton, 

and were sued in Halifax County on the bond of A, by a 

is not, ol 
Craven vy. 
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resident of Halifax: Held, that the action was properly 
brought in Halifax, under this section. State v. Peebles, 190 

N. C. 348, 6 S. E. 798. 
An action against an executrix to recover on a guardian- 

ship bond executed by testator is properly brought in the 
county in which the bond was given and the sureties thereon 
resided and in which the administrators of the sureties 
qualified, and the motion of defendant executrix to remove 

as a matter of right to the county in which she qualified 
is properly denied, the primary and controlling intent of 
this section being that actions on official bonds should be 
instituted in the county in which the bonds were given if 
the principal or any surety on the bond is in the county. 
State v. Patterson, 213 N. .C. 138, 195.S, Be 389. 

In an action on a guardianship bond instituted in the 
county in which the bond was given and the sureties re- 
sided, the contention that the sureties were insolvent and 
that their administrators were joined to prevent removal to 

the county in which the executrix of the principal on the 
bond qualified, is untenable, since the controlling factors are 
the place where the bond was given and the residence of 
the sureties and not the solvency or insolvency of the sure- 

ties. Id. 
Compelling Institution of Action in Particular County 

Does Not Prevent Motion for Removal.—Where a plaintiff 
was compelled to institute his action in a particular county 
by reason of the mandate of this section, his act in so do- 
ing could not therefore be imputed to him as a voluntary 
choice of venue so as to prevent him from lodging a motion 
for removal under § 1-83, par. (2). Pushman y. Dameron, 
NOUN. Cr 836;.337, 180) Sa Boss 

Hence the trial judge in the exercise of a sound discre- 

tion has the power to remove the cause to another county 

for trial since the wording of this section does not neces- 

sarily mean that the cause should be actually tried in the 
county where the cause was instituted. Id. 

Quoted in Bohannon y. Wachovia Bank, etc., Co., 210 N. 
Cy 679; .188 3S. 5x 2390; 

§ 1-79. Domestic corporations—For the pur- 
pose of suing and being sued the principal place 
of business of a domestic corporation is its 
residence. (Rev., s. 422; 1903, c. 806; C. S. 466.) 

Cress Reference.—As to actions against railroads, 
1-81. 

Editor’s Note.—Prior to the passage of this section, there 
was no express statute regulating the venue in actions 
against domestic corporations and such actions were con- 
trolled by sec. 1-82. Farmers State Alliance v. Murrell, 119 
N. C. 124, 25 S E.. 785. See also Cline v. Bryson, etc., Co., 
NI GmINcRe. S37. 0l 5.5 a7 91: 

The purpose of this section was not to change the pro- 

visions of section 1-81 or to deny plaintiff’s right to sue a 

domestic corporation in the county of his residence; but to 
remedy the defect of section 1-81 so that a domestic cor- 
poration can be sued in the same venue as an individual, 
excepting railroads in certain specified instances, and where 
the venue is fixed by sections 1-76, 1-77 and 1-78. Rob- 

ertson v. Greenleaf Johnson Lumber Co., 153 N. C. 120, 68 
S. E. 1064. 
This section is for the purpose of determining the residence 

of domestic corporations, and does 1 affect the question of 
the venue of an action in the nature of a creditors’ bill to 

set aside a husband’s deed to his wife alleged to be in 
fraud of the creditors’ rights. Wofford-Fain & Co., v. 
Hampton, 173 N. C. 686, 92 S. E. 612. 

“Principal Place of Business’ — The words “principal 
place of business,’ as used in this section must be re- 
garded as synonymous with the words “principal office,’’ as 

see § 

used in secs. 55-2, 55-34, 55-105, and other sections of the 
General Statutes. Roberson y. Greenleaf Johnson Lumber 
Co., 153 N. C. 120, 122, 68 S. E. 1064. 

Same—Fixed by Charter. — The residence of a corpora- 
tion for the purpose of suing and being sued is where the 
governing power is exercised, and is fixed by the charter, 
without power on the part of the corporation to affect it 
by a change of its principal place of business. Garrett & 
Co. ww: Bear; 144.NG> 23,56 S: EH. 479; 

Applied in Eastern Cotton Oil Co. v. New Bern Oil, etc., 
Go: 204 {N. (Cy 362) 268a Sear 4ii 

Cited in McCue v. Times-News Co., 199 N. C. 802. 803. 
156 S. E. 129; Occidental Life Ins. Co. v. Lawrence, 204 N. 
C. 707, 169 S. E. 636. 

§ 1-80. Foreign corporations.—An action against 
a corporation created by or under the law of any 
other state or government may be brought in the 

superior court of any county in which the cause 
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of action arose, or in which the corporation usually 

did business, or has property, or in which the 
plaintiffs, or either of them, reside, in the follow- 
ing cases: 

1. By a resident of this state, for any cause of 
action. 

2. By a nonresident of this state in any county 

where he or they are regularly engaged in carry- 
ing on business. 

3. By a plaintiff, not a resident of this state, 
when the cause of action arose or the subject of 
the action is situated in this state. (Rev., s. 423; 
Code; $s::194:°C.) Co By SPa6 iT eis 76-75 ci Oo OF 

c. 460; C. S. 467.) 

Cross References.—As to actions against railroads, see § 
1-81. As to foreign corporations doing business in state, 
requisites, see § 55-118. 

See notes to sec. 1-81 and sec. 1-82. 
Does Not Affect Jurisdiction. — This section is under the 

subject of venue and not jurisdiction, and, though it enu- 
merates certain cases, it does not purport to restrict the 
jurisdiction of the court or to prevent the exercise of such 

jurisdiction as theretofore existed; and under our own de- 
cisions and those of New York, from which the statute 
was adopted, it does not interfere with the jurisdiction of 
our courts of transitory causes of actions. Ledford v. 
Western Union Tel. Co., 179' N. C. 63, 101 S. E. 533. 

In Robinson v. The Oceanic Steam Co., 112 N. Y. 322, 
construing the prototype of this section, it is said: ‘“This 
section did not assume to define all the cases in which ac- 
tions could be brought against foreign corporations, and 
did not absolutely limit the power and jurisdiction of the 
courts mentioned. It specified the cases in which foreign 
corporations could compulsorily, by service or process in 
the mode prescribed by law, be subjected to the jurisdiction 
of the courts. It did not deprive the courts of any of 
their general jurisdiction.’”? See J,edford v. Western Union 
Tell (Con 179N= (Co "63,66, LOLS 533- 

Section 1-81 an Exception.—The enactment of section 1-81 
does not repeal this section, but the latter will be confined 
to corporations, other than railway companies, which have 
been chartered by any other state, government or country. 
Propst v. Railroad, 139 IN, C2397, 51S. E. 920: 

Applicability to Justices Court. — This section refers 
only to actions of which the superior court has jurisdiction. 
and was not intended to give such courts jurisdiction of 

civil actions founded*on contract wherein the sum demanded 
shall not exceed $200. Howard v. Mutual Reserve Fund 
Life Ass’n, 125 N. C. 49, 53, 34 S. E. 199. 

Cutting Timber. — Where a nonresident plaintiff sues 
to recover from a nonresident defendant the value of timber 
alleged to have been cut and removed by the defendant to 
a different county from that wherein the lands are situated, 
and brings his action in the county where the conversion 
is alleged to have occurred, to maintain his action in the 
latter county he must show that the defendant conducted 
business or had property therein, or the cause is removable 
to the county where the land is situated that being the 
county wherein the cause of action arose. Richmond Cedar 
Works v: Roper Lumber Co., 161 N. C. 603, 604, 77 S. E. 
770. 
An action for a penalty can be brought against a foreign 

defendant before a justice of the peace in any county in 
which the defendant does business or has property, or 

where plaintiff resides. Allen-Fleming Co. v. Southern R. 
Go.,, 145 N.C. (37, 58. 8.) Be 793: 

Fraternal Lodge. — Where defendant, the head lodge, had 
a local lodge in the county of the venue, in which mem- 
bers were received, the usual business of such lodges trans- 
acted, and membership fees collected and remitted to it: 
Held, the transactions of the local lodge were such usual 

or continuous business as contemplated by the statute, 
and the cause was improperly transferred to the county 
in which the plaintiff resided and the injury was alleged to 
have been received. Ange v. Sovereign Camp, W. O. W., 
17) ANG GeO Byres emo nS. 
Claim of State. — Where a receiver of an insolvent for- 

eign corporation was appointed under the corporation act 
of 1901, a claim by the state which chartered the corpora- 
tion, for annual license fees, was provable; this section, as 
to actions against foreign corporations, not applying to 
this proceeding. Holshouser v. Copper Co., 138 N. C. 248, 
50 sS.0 B.. 1650. 
Garnishment agairst Salesmen. — The courts of this state 

have jurisdiction to proceed against a foreign corporation in 
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garnishment proceedings in an action brought in the state 
against its salesmen; the cause of action against it and in 
favor of the salesmen having arisen here, and the subject 
of the action being situated here. Goodwin y. Claytor, 137 
ae Siro 204, 0225049 S, . 173; 
Action by Administrator for Death by Wrongful Act. — 

A foreign corporation may be sued by an administrator for 
the wrongful death of his intestate either in the county 
wherein the cause of action arose or that of the personal 
representative of the deceased. Hannon vy. Southern Power 
Oy Ivo oN. C..020, 92S, EB, 353. 

§ 1-81. Actions against railroads.—In all actions 
against railroads the action must be tried either 
in the county where the cause of action arose or 

where the plaintiff resided at that time, or in 

some county adjoining that in which the cause 
of action arose, subject to the power of the 
court to change the place of trial as provided by 
statute. (Rev., s. 424; C. S. 468.) 
Editor’s Note. — This section was first enacted as a pro- 

viso to section 424 of the Revisal. Section 424 of the revisal 
is now section 1-82; it contains the language ‘“‘in all other 
cases.” It was held that this language modified the pro- 
viso, this section, and that the proviso did not operate as a 
repeal or modification of sec. 1-76. In view of this pro- 
nouncement of the legislative intent, it is to be presumed 

that the language of section 1-82 still applies to this sec- 
tion, although the two sections are now apparently inde- 
pendent. , 
The Acts of 1905, chapter 367, amending the Code, sec- 

tion 192 (Revisal, section 424) [now §§ 1-81, 1-82], expressly 
included actions for injury to lands by making it apply to 
other cases than those specified in the previous sections, 
and does not repeal or modify section 1-76, in regard to the 

venue of actions of this character, since it is for damages 
for personal injuries. Propst v. Railroad, 139 N. C. 397, 51 
S. E. 920; Perry v. Seaboard Air Line R. Co., 153 N. C. 
117, 68 S. E. 1060. 

Effect of Section in General. — This section does not affect 
the bringing of an action in the county where the plaintiff 
resides, but only prohibits the selection at will of any 

county for that purpose where the defendant had a track, 
unless the injury occurred, or plaintiff resided, therein. 
Watson v. North Carolina R. Co., 152 N. C. 215, 67 S. 
He 502; 

Section Pertains to Venue Not Jurisdiction. — This sec- 
tion relates solely to venue and has no application to tak- 
ing jurisdiction of an action brought here by a nonresident 
plaintiff, against a railroad company, incorporated in North 
Carolina. McGovern & Co. v. Atlantic Coast Line R. Co., 
tao) IN. ‘Ce 219, 104° S,.. Ee 534. 

Applies to All Railroads. — This section applies to all 
railroad companies, both domestic and foreign. Forney v. 
Black Mountain R. Co., 159 N. C. 157, 74 S. E. 884. 
Actions against Railroads under Federal Control. — It 

was within the power of the director general to prescribe 
the venue of suits against railroads under federal control. 
Federal Control Act, March 21, 1918, § 10; Alabama, etc., 
PomCOuev. Janiaty,. 25/ Ua«S, Lil, 66) Loe Bde 15.42) S.Ct: 66: 
Same—That Are Sole Defendants. — This section should 

be construed and held to apply to cases where a railroad 
company alone is defendant, and that the venue in actions 
where there are other parties defendant is not controlled 
by the section. Smith v. Patterson, 159 N. C. 138, 140, 74 
andy. 923. 
Where both plaintiff and defendant are corporations, non- 

resident of the state, an action concerning land brought in 
a different county from the situs of the property, wherein 
neither has property, nor conducts its business, the case 
falls within the intent and meaning of section 1-80 and this 
section. Henrico Lumber Co. v. Dare Lumber Co., 180 N. 
2, 103 (S. E., 915. 

Suits by Administrators, — Authoritative interpretations 
of this and legislation of similar import elsewhere would 
seem to favor the position that in respect to actions insti- 
tuted by an administrator and coming within the effect of 
the section, the terms appearing therein, ‘“‘where plaintiff 
resided at the time the cause of action arose,’ have refer- 
ence to the residence of the individual holding the office and 
not to the official residence or place where he may have 
qualified. Whitford v. North State Life Ins. Co., 156 N. 
C., 42; 72 S. E. 85; Roberson v. Greenleaf etc., Co., 153 N. 
C., 120, 68 S. FE. 1064; R. R. v. Stith, 120 Ky. 237; Turner 
ve R. R., 110 Ky., 819; Smith v. Patterson, etc., R. Co., 
159 N. C. 138, 140, 74 S. E. 923. Dictum. 
Applied in Nutt Corp. vy. Southern Ry. Co., 214 N. C. 19, 

197 S. E. 534. 
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§ 1-82. Venue in all other cases.—In all other 
cases the action must be tried in the county in 
which the plaintiffs or the defendants, or any of 
them, reside at its commencement; or if none of 

the defendants reside in the state, then in the 
county in which the plaintiffs, or any of them, re- 
side; and if none of the parties reside in the state, 
then the action may be tried in any county which 
the plaintiff designates in his sumimons and com- 
plaint, subject to the power of the court to 
change the place of trial, in the cases provided hy 

Statute: *(Revarsi404-"Codéls..192sCr ©. P., s: 
68; 1868-9, cc. 59, 277; 1905, c. 367; C. S. 469.) 
See note under § 1-76. 
Editor’s Note. — The Rev. Chap. 31, Sec. 37, (prior to 

the enactment of this section) appointing the venue for 
transitory actions, made no provision for the case of 
a resident plaintiff and a non-resident defendant, and it 
was held, therefore, that the case remains as at common 
law, which allows the plaintiff to sue in any county, sub- 
ject to the power of the court to change the venue accord- 
ing to certain rules governing its course. Covill v. Mof- 
Htts52eN.4Ce 381: 
The purpose of this section as originally enacted and as 

amended was primarily to serve the convenience of resi- 
dent parties. Palmer v. Lowe, 194 N. C. 703, 705, 140 S. 
FE. 718. 
Construed with Other Provisions for Venue. — This sec- 

tion is general in its terms and subject to the provisions ot 
section 1-76. Wofford-Fain & Co. v. Hampton, 173 N. C. 
686, 92 S. E. 612. 

Section 1-77, providing, among other things, that an action 
against a public officer be brought in the county wherein 
the cause of action arose, subject to the power of the court 
to change the place of trial, is general in its terms, and 
this section should be construed as an exception thereto, 
allowing an administrator to sue at his election in his own 
county for the wrongful death of his intestate. Hannon v. 
Southern Power Co., 173 N. C. 520, 521, 92 S. E. 353. 

Section Pertains to Venue Not Jurisdiction. — This sec- 
tion relates solely to venue and has no application to taking 
jurisdiction of an action brought here by a _ nonresident 
plaintiff, against a railroad company, incorporated in North 
Carolina. McGovern & Co. v. Atlantic Coast Line R. Co., 
180 N. C. 219, 104 S. E. 534. 

The word “‘parties’”” as used in this section means parties 
to the record. Rankin v. Allison, 64 N. C. 673. 
Action for Personal Services to Administrator. — An ac- 

tion brought to recover for services rendered personally toa 
an administrator, is a personal action against the admin- 
istrator, etc., and can be brought at the election of the 
plaintiff in the county where either he or the defendant 

resides. Craven v. Munger, 170 N. C. 424, 87 S. E. 216. 
Action by Administrator. — An action by an administra- 

tor upon a life insurance policy of his intestate is properly 
brought in the county where the administrator resides, not 
necessarily where the bond is filed, the addition of the 
words, “administrator, etc.,” being descriptive of his title 
or the capacity in which he sues. Whitford v. North State 
Life Ins. Co., 156 N. C. 42, 72 °S. EH. 85. See nates of this 
case under section 1-78. 

Personal Action against Administrator.—Where judgment 

was rendered against the estate of plaintiff’s deceased 

guardian for money due the guardianship estate, and after 
reaching his majority plaintiff instituted this action alleg- 
ing that defendant as executrix of the deceased guardian 
had paid over to herself, as sole devisee and legatee, money 
sufficient to discharge plaintiff’s claim, the action is not 
against defendant as executrix but against her individually 
on a liability imposed upon her as legatee and devisee, and 
defendant’s motion to remove from the county of plain- 
tiff’s residence to the county in which she qualified as ex- 
ecutrix, was properly denied, Rose v. Patterson, 218 N. 

Cl 212 AOS. Be (20). 678; 
Action by Nonresidents on Foreign Judgment.—In an ac- 

tion on a judgment of another state, plaintiff’s attachment 

of lands of defendant situate in a county in this state was 

rendered immaterial by defendant’s general appearance. 

The court found that both parties are nonresidents. Plain- 

tiff was entitled to maintain the action in any court of 

this state she might designate, the defendant’s motion to 

remove to the county in which the real estate attached is 

situate and of which he asserted he is a resident, was prop- 

erly denied. Clement v. Clement, 216 N. C. 240, 4 S. E. 

(2d) 434. / : 
Action by Receiver. — Where a receiver of a corporation 
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resides in a different county from the concern he repre- 
sents, the venue of the action brought by him for breach 
of contract is determined by the place of residence of the 
receiver and not necessarily by that of insolvent corpora- 
tion. Biggs vy. Bowen, 170 N. C. 34, 86 S. E. 692. 
Action by Unemancipated Illegitimate Child. — Such a 

child sues in county of mother even though living in differ- 
ent county with grandparents. ‘Thayer v. Thayer, 187 N. 
Crs74; 122. S. 307 

Suit for Alimony without Divorce.—Where a _ husband 
forced his wife to leave his home at night and she was 
compelled to take refuge in the home of a neighbor she 
could acquire a separate domicile, and may sue the husband 
for alimony without divorce in the county of her residence 
and he cannot remove the case to the county of his resi- 
dence. Miller vy. Miller, 205 N. C. 753, 172 S. E. 493. 

In an action for alimony without divorce, although § 
50-16 provides that ‘‘the wife may institute an action in the 
superior court of the county in which the cause of action 
arose,’ the venue, thus prescribed, is not exclusive, if 
either plaintiff or defendant reside in another county at 
the commencement of the action, Dudley v. Dudley, 219 
IN: BCL ¥65;0.14 Soa 2d) F787 
Where Bank and Its Officers Sued Jointly. — Where in 

good faith a citizen and resident of one county, sues jointly 
in tort a national bank located in another county, and its 
officer, the defendants may not as of right have the cause 
removed for trial to the county wherein the bank conducts 
its business. Curlee vy. National Bank, 187 N. C. 119, 121 
Sob, 194: 

An action on a note by the commissioner of banks, etc., 
is properly brought in the county in which the insolvent 
bank is situate and of which the liquidating agent is a resi- 
dent, and defendants’ motion for change of venue to the 
county of their residence is properly refused. Hood v. Pro- 
gressive Stores, 209 N. C. 36, 182 S. E. 694. 
Nonresident Plaintiffs. — The county of the residence of 

the defendant, in an action upon alleged breach of con- 
tract, by a monresident plaintiff, is the proper venue. 
Southern Cotton Oil Co. v. Grimes, 183 N. C. 97, 112 S. E. 
598. 
The venue of an action brought by a nonresident of ihe 

State in a different county herein from that where the de- 
fendants reside or do business, and wherein the defendant 
has no property, is an improper one. Roberts v. Moore, 
1S5eIN I Cre2545 AlG Soe. 9728, 
An action to enforce a lien for materials furnished and 

used in a building is not specifically required to be brought 
in the county wherein the building is situated, but comes 
within the provisions of this section. Sugg v. Pollard, 184 

INV Ca 494, 495,.115 SS. By 1835 

Where Principal Office of Corporation Is in County Other 
than Residence of Defendants——Where the plaintiff is a 
corporation, organized and doing business under the laws 
of the United States, with its principal office in the city of 
Durham, in Durham County, North Carolina, and the de- 
fendants are citizens of this state, and residents of Samp- 
son County, Durham County is the proper venue for the 
trial of the action. North Carolina Joint Stock Land Bank 
v. Kerr, 206 N. C. 610, 614, 175 S. E. 102. 

Action against Foreign Corporation and Resident De- 
fendant.—Where a nonresident plaintiff brings action 
against a foreign corporation, with the joinder of a _ resi- 
dent defendant, and the venue in the action is laid here 
in a differnt county from that of the resident defendant, 

to recover damages 
negligent act, the venue is in the county of the resident 
defendant, and the action is removable thereto upon his 
motion duly made. Sections 1-76, 1-80 and 1-81 do not apply. 
Palmer v. Lowe, 194 N. C. 703, 140 S. E. 718; Brown v. 
Brevard Auto Service Co., 195 N. C. 647, 143 S. E. 258. 

Effect of Change of Residence. — The defendant by a 
mere change of residence cannot change the venue as 
fixed by this section. Taylor v. Sharp, 108 N. C. 377, 382, 
13 S. E. 138; Hannon v. Southern Power Co., 173 N. C. 
520,92) S. 7 353e 
Applied in Carolina Mtg. Co. v. Long, 205 N. C. 533, 172 

S. E. 209; Atlantic Coast Line R. Co. v. Thrower, 213 N. C. 

637) 1974S B.1o7, 
Stated in Lawson v. Langley, 211 N. C. 526, 191 S. E. 229. 

Cited in McCue v. Times-News Co., 199 N. C. 802, 803, 
156 S. E. 129; Howard v. Queen City Coach Co., 212 N. C. 
209; .193 Si Eewise: 

§ 1-83. Change of venue.—If the county desig- 

nated for that purpose in the summons and com 
plaint is not the proper one, the action may, how- 
ever, be tried therein, unless the defendant, be- 
fore the time of answering expires, demands in 
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writing that the trial be conducted in the proper 
county, and the place of trial is thereupon changed 
by consent of parties, or by order of the court. 
The court may change the place of trial in the 

following cases: 

1, When the county designated for that pur- 
pose is not the proper one. 

2. When the convenience of witnesses and the 
ends of justice would be promoted by the change. 

3. When the judge has, at any time, been inter- 
ested as party or counsel. (Rev., s. 425; Code, s. 
1955) C.8C. “PS ‘s.’ 69° ResCrecs sieuaset ta: 118; 
1870-1, c. 20; C. S. 470.) 

I. In General. 
II. The Application for Removal. 

A. Time of Demand. 
B. Jurisdiction of Application. 

III. Waiver of Right to Change. 
IV. Appeal. 

A. Where County Designated Not Proper. 
B. Convenience of Witnesses and Ends of Justice Pro- 

moted. 

Cross References. 
As to motions, when and where made, etc., see § 1-577 et 

seq. See also, § 1-76. 

I. IN GENERAL, 
Section Relates to Venue Not Jurisdiction. — It has been 

held repeatedly that these statutes, sections 1-76 to 1-83, 
relate to venue and not jurisdiction, and that if an action is 
brought in the wrong county it should be removed to the 
right county, and not dismissed, if the motion is made in 
apt time, and if not so made, that the objection is waived. 
Davis v. Davis, 179 N. C. 185, 188, 102 S. E. 270. 
‘ Under the present practice, venue may be waived because 
it is not jurisdictional, and is available to the objecting 
party, not by demurrer, but by motion in the cause. Shaf- 
fer v. Morris Bank, 201 N. C. 415, 418, 160 S. E. 481. 

All Inclusive. — This section indiscriminately embraces 
all the previously enumerated actions of this sub-chapter 
as well as those for the recovery of real estate, which under 
the former system of pleading were called local actions, as 
those which were transitory or personal actions; all are 
embraced in the sweeping enactment. ,afoon vy. Shearin 
91 N. C. 370, 371. 
An action for wrongful conversion of severed timber js 

not removable as a matter of right to the county in 
which the land from which the trees were severed is sit- 
uated. Foreman-Blades Lumber Co. v. Tunis Heading, etc. Co., 196 N. C. 38, 144 S. E. 297, ; 
Power of Clerk.—See note under § 1-583, 
Abs oe in Lawson v. Langley, 211 N. C. 526, 191 S. E. 

Cited in Murchison Nat. Bank vy. Broadhurst, 197 N. C 
365, 369, 148 S. E. 452; Miller v. Miller, 205 N. Cc. 753, 172 S. E. 493; Howard v. Queen City Coach Co., 212 N.C. 201 
193 S$. E. 138; Guilford County vy. Estates Administration, 212 N. C. 653, 194 S. E. 258: Atlantic Coast Line R. Co 
v. Thrower, 213 N. C. 637, 197 'S. FE. 197; Cox vy. Oakdale 
Cotton Mills, 211 N. C. 473, 190 S. EF. 750. 

Il. THE APPLICATION FOR REMOVAL. 

A. Time of Demand. 

: This section is explicit and the cases are uniform in hold- 
ing that the demand to remove to the proper county must 
be made before the time for answering expires. See Lafoon 
v. Shearin, 91 N. C. 370; Riley v. Pelletier, 134 N. C. 316 
46 S. E. 734; Garrett v. Bear, 144 N. C, 23, 56 S. E. 479; Cal- 
cagno v. Overby, 217 N. C. 323, 7 S. BE. (2d) 557. ; 
The objection must be taken not only “before the time of 

answering expires,’ as required by this section, but it must 
be taken in limine and_ before a.swering to the merits. 
County Board v. State Board, 106 N. C. 81, 10 S. E. 1002 
and cases there cited. Shaver vy. Huntley, 107 N. C. 623, 627, 12 S. E. 316. : 

But if the motion is based on clause 2 of this section, i. e. 
when the convenience of witnesses and the ends of justice 
demand, the motion may be made at any time in the prog- 
Ethers the cause. Riley v. Pelletier, 134 N. C. 316, 46 S. 

- 4. 

“While this language is slightly different from the Federal 
statute regulating motions to remove to the Federal Court 
which specifies that said motion must be made ‘at the time 
or any time before the defendant is required by the laws 
of the State or the rule of the State Court in which such 
suit is brought, to answer or plead to the declaration or 
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complaint of the plaintiff,’ we think the tenor and object of 
the two statutes are the same, i. e., to require the defendant 
to object to the jurisdiction in limine by moving to remove 
as soon as he is afforded opportunity from filing the com- 
plaint to know definitely the scope of the action.’ Riley v. 
Pelletier, 134 N. C. 316, 318, 46 S. E. 734. 

If the application for re...oval of an action to the proper 
county be made before time for answering expires, it mat- 
ters not when the motion is heard. Farmers State Alliance 
vy. Murrell, 119 N. C. 124, 25 S. E. 785. 
A motion for change of venue, under this section, must 

be made before a demurrer to the action may be filed for 
misjoinder of the parties. Cedar Works v. Lumber Co., 161 

N. C. 604, 77 S. E. 770. 
Before Time for Filing Answer.—A motion for removal 

made before the time for the filing of an answer to the 
complaint had expired, was made in apt time. Carolina 
Mtr.2 Con ven Long, 205) ING 533) 534,77 172) Scie 209% 
During Term.—‘‘Motions for removal, which may be al- 

lowed or disallowed, in the discretion of the court, should 
be made before the judge, at any time during a term of 
the court. Howard v. Hinson, 191 N. C. 366, 131 S. E. 
748.” Causey v. Morris, 195 N. C. 532, 534, 142 S. E. 783. 

Instituting Action under § 1-78 Does Not Prevent Motion 

for Change.—Where the plaintiff under § 1-78 is bound to 
institute the action in the county in which defendant gave 
bond, his act in so doing cannot be imputed to him as a 
voluntary choice of venue, so as to prevent the lodging of 
a motion under this section. Pushman vy. Dameron, 208 
ee (uios6,) 180 (Seeker 5728 

Right of Defendant after Complaint Filed.—Where an or- 
der for the examination of an adverse party is granted be- 
fere the filing of the complaint, a motion for change of 
venue as a matter of right may be denied without prejudice 
to defendant’s right to move for change of venue after the 
filing of the complaint, the right of defendant to object to 
venue, applying after complaint is filed) Bohannon vy. Wach- 
ovia Bank, etc., Co., 210 N. C. 679, 188 S. E. 390. 

B. Jurisdiction of Application. 

Editor’s Note.—It was formerly held that the filing of an 
affidavit and motion for change of venue in vacation before 
the clerk was invalid. Riley v. Pelletier, 134 N. C. 316, 46 
S. E. 734. The motion was required to be made in the dis- 
trict and during the term of court. Garrett v. Bear, 144 
N.C. (23; 56 SE. 479: 
By P. L. 1919, c. 304 and P. Ij. 1920, c. 96 it was provided 

that the defendant could file in motion with the clerk in- 
stead of applying to the court, the clerk could not, however, 
order the removal—as he may under the most recent legisla- 
tion, which is discussed in the next paragraph. See South- 
ern. Cotton Oil Co. v. Grimes, 183 N. C. 97, 112 S. E. 598. 
Power of Clerk under Section 1-583.—The power to enter- 

tain a demand of defendant to remove an action to the 
proper venue under the provisions of this section, is now 

conferred by a recent statute (§ 1-583) upon the clerk, sub- 
ject to the right of appeal to the judge at the next term, 
when the motion shall be heard and passed upon de novo. 

Roberts v. Moore, 185 N. C. 254, 116 S. E. 728; Southern 
Cotton Oil Co. v. Grimes, 183 N. C. 97, 112 S. E. 598. 
Where defendant has made his motion before the clerk to 

remove the action to the proper venue, the question is then 
a matter of substantial right, and the clerk is without power 
to proceed further in essentials until the right to remove is 
considered and passed upon. Roberts v. Moore, 18 N. C. 
254, 116 S. E. 728. 
Appeal to Judge.—Where the clerk of the Superior Court 

orders the action upon contract removed to the county of 
the defendant’s residence, and the plaintiff, a nonresident, 
has appealed. therefrom to the judge, who in term. orders 
the cause transferred and the defendant has complied with 
the requisites of the statute in filing a written motion in apt 
time, the action of the trial judge is a valid exercise of his 
jurisdictional authority. Southern Cotton Oil Co. v. 
Grimes, 183 N. C. 97, 112 S. E. 598. 

III. WAIVER ~F RIGHT TO CHANGE. 

Effect of Failure tec Comply with Section.—The matter of 
venue is not jurisdictional in the first instance, and the de- 
fendant will lose his right to Lave an action against him re- 
moved from an improper to the proper county by failing to 
comply with the provisions of this section, that before the 
expiration of the time for filing his answer he must demand 
in writing that the trial be conducted in the proper county. 
Roberts v. Moore, 185 N. C. 254, 116 S. E. 728. 
Venue cannot be jurisdiction and it may always be 

waived. Clark v. Carolina Homes, 189 N. C. 703, 128 S. E. 

20, 25. See also, Wynne v. Conrad, 220 N. C. 355, 17 S. E. 

(2d) 514. 
Waiver occurs when motion was neither “made in writ- 
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ing” nor “before the time of answering expired.”’ McMinn 
v. Hamilton, 7 N. C. 300; Lafoon v. Shearin, 91 N. C. 370 
(which was an action of ejectment); Morgan vy. Bank, 93 N. 
C. 352; County Board v. State Board, 106 N. C. 81; 10 S. E. 
1002; Baruch v. Long, 117 N. C. 509, 23 S. E. 447; Lucas v. 
Carolina Central R. Co., 121 N. C. 506, 508, 28 S. E. 265. 
Where a defendant moves t) transfer a cause to another 

county, and he is allowed to a certain day of the term to 
file affidavits, which he failed to do, and his motion for tre- 
moval is denied, without his excepting or appealing, his 
conduct will waive all of his rights thereto. Oettinger v. 
Hill Live Stock Co., 170 N. C. 152, 86 S. E. 957. 
Filmg Answer to Merits.—The defendant who files a for- 

mal answer to the merits within the time allowed, thereby 
waives his privilege of amendment. ‘Trustees v. Fetzer, 162 
N. C. 245, 78 N. C. 152; Stevens Lumber Co. v. Arnold, 179 
IN. .C.: 269, 102) Sa Beano: 

An agreement between counsel for time to file answer is 
an acceptance of jurisdiction and a waiver of any right to 
remove. Garrett v. Bear, 144 N. C. 23, 56 S. E. 479, and 
cases cited. 

Withdrawing Answer.—Where answer has been filed and 
withdrawn for the purpose of the motion, to remove at the 
proper term, the right to remove will be taken as waived. 
Trustee v. Fetzer, 162 N. C. 245, 78 S. E. 152. 
Accepting Continuances.—/. defendant who has moved to 

transfer a cause to another county waives his right to the 
same by accepting continuances from time to time. 
Oettinger v. Hill Live Stock Co., 170 N. C. 152, 86 S. E. 
957. 

Enter of Default.—Where a defendant has waived his 
rights to transfer a cause to another county or the same has 
been refused in the discretion of the trial court, and he has 
permitted the time to file his answer to expire, it is within 
the discretion of the trial judge to refuse his motion to file 
an answer later, and a judgment final by default therecf 
may be entered in proper instances. Oettinger v. Hill Live 
Stock Go: 1/0Ne @s 1529 86S, F957: 

When Judgment by Default Vacated.—When a judgment 
by default final has been entered against a defendant for 

the want of an answer, and it appeared that the defendant 
had lodged his motion in apt time, for a change of venue in 
accordance with the provisions of this section, which has not 
been determined, the failure or inability of the defendant toa 
have given the plaintiff ten days notice of his motion, sec. 
1-581, before time for answering has expired, will not affect 
his right to have the judgment by default against him 
vacated. Roberts v. Moore, 185 N. C. 254, 116 S. EK. 728. 
When the defendant has proceeded by motion before the 

clerk to have plaintiff’s action against him removed to the 
proper county for improper venue, and this before the time 
for filing his answer has expired, a judgment by default 
final for the want of an answer is entered contrary to the 
due course and practice of the courts, and on appeal to the 
Supreme Court will be set aside, and the cause remanded 
for the clerk to consider and pass upon defendant’s motion 
for a change of venue. Roberts v. Moore, 185 N. C. 254, 116 
Sip beet 7208 

IV. APPEAL. 

A. Where County Designated Not Proper. 
No Discretion in Court.—The question of removal, when 

the action is not brought in the proper county, is not one of 
discretion, but “‘may’’ means shall or must, as it is con- 
strued in every act imposing a duty. Pelletier v. Saunders, 
67 N. C. 262; Jones v. Statesville, 97 N. C. 86, 2 S. E. 346; 
and cases there cited. Neuse Mfg. Co. v. Brower, 105 N. C. 

400, 444, 11 S. EF. 313. See also, Lewis v. Sanger, 216 N. C. 
724, 6 S. B. (2d) 494. 
Appeal Lies.—Consequently, that an appeal lies from an 

order denying a motion for the removal of a case to the 
proper county for trial has been thoroughly settled by re- 

peated decisions of the Supreme Court. Neuse Manufactur- 
ing Co. v. Brower, 105 N. C. 440, 11 S. E. 313; Connor v. 
Dillard, 129 N. C. 50, 39 S. E. 641; Brown v. Cogdell, 136 N. 

732,148 9S. solos berry. vn k R.153) N.C. 117, 68 S. E. 
1060; Cedar Works v. Roper I,umber Co., 161 N. C. 603, 606, 
TPE e720. 
Not Premature.—An appeal from the refusal of the Su- 

petior Court judge to remove a case to the proper county 
is not premature. Dixon v. Haar, 158 N. C. 341, 74 S. E. 1. 
Appeal for Delay.—A party to an action cannot be per- 

mitted to move repeatedly at each succeeding term for a 
change of venue and then appeal from each successive re- 
fusal for purposes of delay. Ludwick v. Uwarra Mining Co., 
dt) Ni 60, (6287) Ss. 5. 949, 

B. Convenience of Witnesses and Ends of Justice Promoted. 
Discretion of Court.—The removal of a case from one 

county to another for the convenience of witnesses is dis- 
cretionary with the trial judge. Belding v. Archer, 131 N. 
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C. 287, 42 S. E. 800; Eames v. Armstrong, 136 N. C. 392, 48 
S. -E. 769; -Oettinger v. Stock Co.,).170 N.C) 152, 86S. Ex 
957. 

In Craven v. Munger Lumber Co., 170 N. C. 424, 426, 87 
S. E. 216, it is said: ‘‘The statute is explicit that the judge 
‘may’ remove the cause to another county when it appears 
that the convenience of witnesses or the ends of justice may 
be served thereby. The language of itself makes it a matter 
of discretion ‘in the court, and in the only four cases in 
which the matter has ever been contested by appeal this 
Court has sustained the plain meaning of the words as giv- 
ing the judge a discretionary power * * * *,” 
A motion for the removal of a cause from one county 

to another for convenience of witnesses and to promote the 
ends of justice under this section is addressed to the sound 
discretion of the trial judge, and is not subject to review 
in the Supreme Court. Western Carolina Power Co. v. 
Klutz, 196 N. C. 358, 145 S. E. 681; Causey v. Morris, 19: 
N. C. 532, 142 S. E. 783. Except upon abuse of this dis- 
cretion. Grimes v. Fulton, 197 N. C. 84, 147 S. E. 680. 
Matters Not Presented on Appeal.—Where, on appeal 

from the clerk’s order removing the action on this ground 
and on the ground of movant’s legal right, the court sus- 
tains the order on the latter ground alone, the clerk’s 
right to issue the discretionary order is not presented on 
appeal to the Supreme Court, but the correctness of the 
order based on movant’s legal right is left to be deter- 
mined. Causey v. Morris, 195 N. C. 532, 142 S. E. 783. 
When the trial judge in the proper exercise of his dis- 

cretion under this section, has transferred a cause from 
one county to another for trial, the question of his ulti- 

mate purpose to consolidate the cause with other like 
cases does not arise on appeal to the Supreme Court. 
Western Carolina Power Co. v. Klutz, 196 N. C. 358, 145 
5. BH. 681. 
No Appeal Lies.—Consequently, refusal of superior court 

judge to order removal of cause for convenience of witnesses 
and in the interest of justice, is not reviewable in the su- 
preme court. Garrett v. Baar, 144 N. C. 23, 56 S. E. 479; 
Perry v. Perry, 172 N. C. 62, 89 S. E. 999; Byrd v. Carolina 
Spruce Co., 170 N. C. 429, 435, 87 S. E. 241. Except upon 
evidence of abuse of discretion. Tudwick vy. Mining Co., 
171 N. C. 60, 87 S. EB. 949; Craven v. Munger Lumber Co., 
170) Ne Gx 42458785. 27216. 

What Constitutes Abuse of Discretion—IJlustrated.—Un- 
der the provisions of secs. 1-82, 1-83, it is within the sound 

discretion of the trial judge to change the venue of an ac- 

tion sounding in tort, to another, when in his judgment the 
county in which the action was brought does not best 
subserve the ends of justice, or when justice would be pro- 
moted by the change requested, and upon his findings upon 
the evidence in this case, it is held, that his discretion in 
refusing to remove the cause was not such an abuse thereof 
as to reverse his judgment on appeal. Curlee v. National 
Bank, 187 N. C. 119, 121 S. E. 194. 

In Craven v. Munger, Lumber Co., 170 N. C. 424, 426, 87 
S. E. 216, it is said: ““This (an abuse of discretion), we 
cannot impute to the learned judge who refused this mo- 
tion, and upon the evidence before him refused to find as 
a fact that the ends of justice would be served by such 
removal or to remove the case for the convenience of wit- 
nesses.” 
Second Appeal. — Upon refusal of defendant’s motion to 

transfer a cause for improper venue, the defendant gave 
notice of appeal which he did not perfect, and at some sub- 
sequent term renewed the motion, but upon another ground 

—for the convenience of witnesses and to promote the ends 
of justice, etc., and appealed from the refusal of this 
motion, and perfected it. Held, the granting or refusing 
of the second motion was in the discretion of the trial 
judge, and upon the record the appeal will be held frivolous 
by the Supreme Court and dismissed upon appellee’s motion 
therein properly made. Ludwick v. Mining Co., 171 N. C. 
61, 87'S, E. 949. 

§ 1-84. Removal for fair trial—In all civil and 
criminal actions in the superior and criminal 
courts, when it is suggested on oath or affirma- 
tion, on behalf of the state or the traverser of the 

bill of indictment, or of the plaintiff or defendant, 
that there are probable grounds to believe that a 
fair and impartial trial cannot be obtained in the 
county in which the action is pending, the judge 
may order a copy of the record of the action re- 
moved to some adjacent county for trial, if he is 
of the opinion that a fair trial cannot be had in 
said county, after hearing all the testimony of- 
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fered on either side by affidavits. The county 
from which the cause is removed must pay to the 
county in which the cause has been tried the full 
amount paid by the trial county for jurors’ fees, 
and the full costs in the cause which are not tax- 
able against or cannot be recovered from a parity 
to the action, and for which the trial county is 
liable. (Rev., s. 426; Code, s. 196; 1879, c. 45; 1899, 
cc. 104, 508; 1806, c. 693, s. 12; 1917, c. 44; C. S. 
471.) 
Reasons for Removal. — An affidavit for the removal of 

a cause, which does not set forth the reason of affiants’ be- 
lief that justice cannot be done in the county from which 
it is removed, is insufficient. State v. Turtty, 9 N. C. 248. 
A statement that a fair and impartial trial cannot be had 
will not suffice. Id. p. 259. 

Discretion of Trial Judge. — Change of venue on ground 
of local prejudice is addressed to the discretion of the trial 
judge. Stroud v. United States, 251 U. S. 15, 64 L. Ed. 193, 
40 S. Ct. 50. See also State v. Davis, 203 N. C. 13, 26, 164 

S. FE. 7363\ State yw.) Godwin? 216 N.C: 49,.<35S. Bind): 347. 
Counter Affidavit. — When the judge is not satisfied by 

the affidavits offered, it is immaterial that counter affida- 
vits were not presented. Benton v. R. R., 122 N. C. 1009, 
SOS), FOR SRE 

Appeal. — The findings of fact by the court that the de- 
fendants could secure a fair trial is conclusive, and the 
granting or refusal of a motion to remove under this section 
is not reviewable. Albertson v. Terry, 109 N. C. 9, 13 §. 
E. 713, and cases cited. State v. Smarr, 121 N. C. 669, 28 
S. E. 549; State v. Turner, 143 N. C. 641, 57 S. E. 158; State 
v. Johnson, 104 N. C. 780, 10 S. E. 257. 

This is true, even though the judge further states in his 
order that his findings were based on his personal ob- 
servation. Gilliken v. Norcom, 193 N. C. 352, 137 S. E. 136. 
The rule of law governing motions for removal for the 

causes specified, is thus declared in Phillips v. Lentz, 43 
N. C. 240; ‘“‘The distinction seems to be where there are no 
facts stated in the affidavit as grounds for removal, the 

ruling of the court below may be reviewed; but where 
there are facts set forth, their sufficiency rests in the dis- 
cretion of the judge and his decision upon them is final.’ 
See Gilliken v. Norcom, 193 N. C. 352, 137 S. E. 136. 

Admission of Facts. — The affidavit is required to make 

the facts appear to the Court, but if they are admitted, or 
agreed on by the parties, this is sufficient, and it is not 
necessary that they should appear in the record or order 
of removal. Emry v. Hardee, 94 N. C. 787. 

It is within the power of counsel to consent that the 
Court might hear and consider the facts as if stated in an 
affidavit. Emry v. Hardee, 94 N. C. 787. 
When it is stated in the order, that the motion is heard 

“as on affidavit,” the implication is, nothing else appearing, 
that all the parties consented to accept the facts as if stated 
under oath. Emry v. Hardee, 94 N. C. 787. 

Cited in McFadden v. Maxwell, 198 N. C. 223, 
1a 2A 

IST'S; 

§ 1-85. Affidavits on hearing for removal; when 
removal ordered. — No action, civil or criminal, 

shall be removed, unless the affidavit sets forth 
particularly and in detail the ground of the appli- 
cation. It is competent for the other side to con- 
trovert the allegations of fact in the application, 
and to offer counter affidavits to that end. The 
judge shall order the removal of the action, if he 
is satisfied after thorough examination of the 
evidence as aforesaid that the ends of justice de- 
mand it. (Rev., s. 427; Code, s. 197; 1879, c. 45; 
1899; 'c.. 104, is4'2;.Cy Sear.) 
See notes to preceding section. 

§ 1-86. Additional jurors from other counties 
instead of removal.—Upon suggestion made as 

provided by § 1-84 or on his own motion, the pre- 
siding judge, instead of making order of removal 
may cause as many jurors as he deems necessary 
to be summoned from any county in the same 
judicial district or in an adjoining district by the 
sheriff or other’ proper officer thereof, to attend, 

at such time as the judge designates, and serve 
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as jurors in said action. The judge may direct 
the required number of names to be drawn from 
the jury box in said county in such manner as he 
may direct, and a list of the same to be delivered 

to the sheriff or other proper officer of the county, 
who shall at once summon the jurors so drawn 
to appear at the time and place specified in the 
order. In case a jury is not obtained from those 
so summoned the judge may, in like manner, 
from time to time, order additional jurors sum- 
moned from any county in the same judicial 
district or in an adjoining district, or from the 
county where the trial is being held, until a jury 

is obtained. These jurors are subject to challenge 
for cause as other jurors, but not for nonresidence 
in the county of trial, or service within two years, 
or not being freeholders, and all jurors so sum- 
moned are entitled to compensation for mileage and 
time, to be paid by the county to which they are 
summoned, at the rate now provided by law for 
regular jurors in the county of their residencé. 
Provided, that when the judge shall determine that 

it is necessary to have a special venire drawn from 
an adjoining county, instead of directing the ju- 
rors to appear at the courthouse in the county 
where the trial is pending, he may order them to 
appear at the courthouse of their own county and 
in lieu of their receiving mileage in going from 
their own county to the county in which the trial 
is held, it shall be optional with the county where 
the trial is held to provide transportation to said 
jurors from their own county seat to the place of 
trial and return instead of paying mileage to the 
jurors in going from their county seat to the piace 
Giirsials (LOLS wows. Scat 2. 10ST CaSUS, nL9So, IC. 
pas: C$: 473.) 
Local Modification.—Ashe, Durham: 
Cross Reference.—As to jurors generally, 

seq. 
Editor’s Note.—The Act of 1931 amended this section to 

allow the presiding judge “on his own motion” to cause 
additional jurors to be summoned from any county in “an 
adjoining district’? to try a case in the county where it is 
pending and from which removal of the cause was sought 
because of the possibility of an unfair trial by a local 
jury. He was restricted to “any adjoining county or any 
county in the same judicial district” by the former law. 
See 9 N. C. Law Rev. 379. 
The proviso at the end of this section relating to special 

venires to save mileage allowance, was added by Public 
Laws 1933, c. 248. 

Discretion of Judge. — The trial judge, when refusing 
defendant’s motion to remove an action for homicide to 
another county, may, in the exercise of his sound discre- 
tion, have the jurors summoned from any adjoining county, 
or from any county in the same judicial district, or have 
jurors drawn from the jury box of such county. State v. 
Kincaid, 183 N. C. 709, 110 S. E. 612; State v. Baxter, 208 
Piet 90, 1/9: 9s, Bue. 450, 
Under this section the granting of a solicitor’s motion that 

the jury be drawn from the body of another county is with- 
in the court’s discretion. State v. Shipman, 202 N. C. 518, 163 
al «, 657. 
Applied in State v. Beard, 207 N. C. 673, 178 S. E. 242. 
Cited in State v. Green, 207 N. C. 369, 177 S. E. 120. 

§ 1-87. Transcript of removal; subsequent pro- 
ceedings. — When a cause is directed to be re- 
moved, the clerk shall transmit: to the court to 
which it is removed a transcript of the record of 
the case, with the prosecution bond, bail bond, 
and the depositions, and all other written evi- 
dences filed therein; and all other proceedings 
shall be had in the county to which the place of 
trial is changed, unless otherwise provided by the 
consent of the p-~ties in writing duly filed, or by 
order of court. (Rev., s. 428; Code, ss. 195, 198; 

1933, c. 248. 
see § 9-1 et 
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R. C., c. 31, s. 118; 1806, c. 694, s. 12; 1810, c. 787; 
Sect. s bo Co. Se) 
Time to Deposit. — When an action is ordered removed 

to another county, it is error in the Judge presiding in the 
Superior Court of the county from which the cause is re- 
moved, at the next term thereof, and before the term of 
the Court in the county to which it was removed, to direct 
that the action be dismissed if the cost of the transcript 
be not paid in a time specified. The party procuring the 
order of removal has until the term of the Court to which 
the cause is removed to deposit his transcript. Fisher v. 
Cid. Copper Mining Co., 105 N. C. 123, 10 S. E. 1055, 
Quoted in Clark v. Peebles, 100 N. C. 352, 6 S. E. 798. 

SUBCHAPTER V. COMMENCEMENT OF 
ACTIONS. 

Art. 8 Summons. 

§ 1-88. Civil actions commenced by.—Civi! ac- 
tions shall be commenced by issuing a summons; 
but no summons need issue in controversies sub- 
mitted without uction, and in confessions of judg- 
ment without action. (Rev., s. 429; Code, s. 199; 
CAC Pree 70 OuS 475) 
Cross References.—As to submission of controversy with- 

out action, see § 1-250. As to confessions of judgments, see 
§ 1-247, As to summons in special proceedings, see § 1-394. 
As to summons in attachment, see § 1-444. As to action 
commenced when summons is issued, see § 1-14, 

Necessity for Service of Summons. — Service of process 
or notice to appear is essential to the jurisdiction of all 
courts, as sufficiently appears from the well known legal 
maxim, that no one shall be condemed in his person with- 
out notice, and an opportunity to be heard in his defense. 
Smith v. Woolfolk, 115 U. S. 143, 149, 5 S. Ct. 1177, 29 L,. 
Ed. 357; Renaud v. Abbott, 116 U. S. 277, 288, 6 S. Ct. 1194, 
29 L. Ed. 629. 

If jurisdiction is taken where there has been no service 
of process, or notice, or a statutory substitute for it, the 
proceeding is not only voidable but absolutely void, and 
may be collaterally attacked. Windsor v. McVeigh, 93 
U. S$. 274, 277, 23 L. Ed. 914; Cox v. United States, 131 U. 
S.uAppxs c.,. 19 2. Fad. /500: 
The object of the summons is to advise the defendant of 

the plaintiff’s action, and that he must appear at the time 
and place named and make his defense. Scott v. Jarrell, 
167 N. C. 364, 365, 83 S. E. 563; Rector v. Laurel River 
Logging Co., 179 N. C. 59, 61, 101 S. E. 502; Jester v. Bal- 
timore Steam Packet Co., 131 N. C. 54, 55, 42 S. EB. 447. 
Its office is to bring the parties into court. Barneycastle 
v. Walker, 92 N. C. 198. 
Distinguished from Complaint. — The summons in no way 

indicates the cause of action which is to be learned from 
the complaint. In this respect it differs from the writ, 
under the old practice, which did to some extent indicate 
the plaintiff's cause of action. Battle v. Baird, 118 N. C. 
854, 861, 24 S. E. 668. 

When Necessary. — A civil action shall be commenced 
by issuing a summons, except, in cases where the defend- 
ant is not within reach of the process of the court and 
cannot be personally served, when it shall be commenced 
by the filing of the affidavit to be followed by publication. 
McClure v. Fellows, 131 N. C. 509, 42 S. E. 951, overruled. 
Grocery Co. v. Bag Co., 142 N. C. 174, 55 S. E. 90. 
Same—Injunction Prior to Summons. — An _ injunction 

ordered by the judge upon reading the complaint, coupled 
with an order at the same time to issue a copy of the 
complaint and a summons to the defendant, was irregular 
and premature, and therefore should be dissolved. Patrick 
v. Joyner, 63 N. C. 573. But this irregularity, if waived by 
the defendant, will not be noticed by the court sua sponte, 
Heilig v. Stokes, 63 N. C. 612. 
Where no process was issued the injunction can not be 

sustained. Horne v. Board, 122 N. C. 466, 29 S. E. 581; 
Armstrong v. Kinsell, 164 N. C. 125, 80 S. E. 235. 
A summons is ‘‘issued’”? within the meaning of this section 

when it passes from the clerk’s office, or the office of a 
justice of the peace, under the sanction and authority of 
such officer, for the purpose of being served. Morrison v. 
Lewis, 197 N. C. 79, 80, 147 S. E. 729. 
An action is pending from the issuance of summons un- 

til final determination by judgment. McFetters v. Mc- 
Fetters, 219 N. C. 731, 14 S. E. (2d) 833. 

Suit Pending from Issuance of Summons.—A civil action 
is commenced when the summons is issued and, as this 

[ 157 ] 



§ 1-89 CH, i. 

section fixes the inception of the action, suit is pending from 
that time and not exclusively from the time when the sum- 
mons is served. Atkinson v. Greene, 197 N. C. 118, 120, 
147 S. E. 811; Morrison v. Lewis, 197 N. C. 79, 147 

Sit Be wees 
Delivery to Sheriff. — A summons is issued when it is 

delivered to the sheriff, or some one for him; this is the 

consummation and it then relates back to the time of filling 
out and dating by the clerk. McClure vy. Fellows, 131 N. C. 
509, 42 S. E. 951; Smith vy. Cashie, etc., Lumber Co., 142 N. 

726,54 “Si EB. 788: 
A summons simply filled in and lying in the office of an 

attorney, while he waited for the prosecution bond would 
not constitute an issuance. Webster v. Sharpe, 116 N. C. 

466, 468, 21 S. E. 912. 
As to officer’s notation of delivery as controlling issuance, 

see section 1-94 and notes thereto. 
How Jurisdiction in Actions in Personam Acquired. — In 

Hatch v. Alamance R, Co., 183 N. C. 617, 112 S. E. 529, it 
was said:—‘An action is commenced as to each defendant 
when the summons is issued against him (section 1-14, and 
this section), but in actions in personam jurisdiction of a 

cause of parties litigant can be acquired only by personal 

service of process within the territorial jurisdiction of the 

court, unless there is an acceptance of service or a general 

appearance, actual or constructive. Bernhardt v. Brown, 

118 N. C. 700, 701, 24 S. E. 527; Vick v. Flournoy, 147 N. 

C. 209, 212, 60 S. E. 978; Warlick v. Reynolds & Co., 151 

NEG! 606;..610,66 S. E657, 21 Re Cy 131537) The. va- 

rious forms of service are prescribed by the following sec- 

tions of this article. Ed. Note. 
Effect of Nonsuit.—Where certain named individuals, direc- 

tors of a corporation, are served with summons as trus- 

tees, and as to them the plaintiff takes a voluntary non- 

suit and moves that the corporation be made the defendant 

in the action, and the complaint amended, the effect of the 

motion is to commence a new action against the corpora- 

tion, and not to amend the original complaint. Jones v. 

Vanstory, 200 N. C. 582, 157 S. E. 867. 

Cited in Western Carolina Power Co. v. Yount, 208 N. 

C. 182, 179 S. E. 804; O’Briant v. Bennett, 213 N. C. 400, 

196 S. E. 336; Massachusetts Bonding, etc., Co. v. Knox, 

220 N. C. 725, 18 S. E. (2d) 436, 138 A. L. R. 1438 (dis. op.). 

§ 1-89. Contents, return, seal—The summons 

must run in the name of the State, be signed by 

the Clerk of the Superior Court having jurisdic- 

ticn to try the action, and be directed to the 

sheriff or other proper officers of the county or 

counties in which the defendants or any of them 
reside or may be found. It must be returnable 
before the clerk and must command the sheriff 
or other proper officer to summon the defendant, 

or defendants, to appear and answer the com- 
plaint of the plaintiff within thirty (30) days after 
its service upon defendant, or defendants; and 
must contain a notice stating in substance that if 
the defendant or defendants fail to answer the 
complaint within the time specified the plaintiff 
will apply to the court for the relief demanded in 
the complaint; and must be dated on the date of 
its issue. Every summons addressed to the sher- 

iff or other officer of a county, other than that 

from which it issued, must be attested by the seal 
of the court; but when addressed to the sheriff or 
other officer of the county in which it issued, such 

seal is unnecessary. Summons must be served 
by the sheriff to whom it is addressed for serv- 
ice within ten (10) days after the date of its issue; 

and upon serving the same, the officer shall note 
in writing upon the copy thereof, deiivered to the 
defendant, the date of service, but failure to com- 

ply with this requirement shall not invalidate the 
service, and, if not served within ten (10) days 
after the date of its issue upon every defendant, 
must be returned by the officer holding the same 
for service, to the clerk of the court issuing the 
summons, with notation thereon of its non-serv- 
ice and the reasons therefor as to every defend- 

CIVIL PROCEDURE—ACTIONS 

ant not served. In all cases where service of sum- 
mons is made by publication, such service by pub- 
lication shall be completed within fifty days from 
the order of publication. Provided, that in ali ac- 
tions for tax foreclosures, street assessment fore- 

closures and sidewalk assessment foreclosures, 

summons must be served by the sheriff to whom 

it is addressed for service within sixty (60) days 
after the date of its issue; and upon serving the 
same, the officer shall note in writing upon the 
copy thereof, delivered to the defendant, the date 
of service, but failure to comply with this require- 

ment shall not invalidate the service. and, if not 
served within sixty (60) days after the date of its 
issue upon every defendant, must be returned by 

the officer holding the same for service, to the 
clerk of the court issuing the summons, with no- 
tation thereon of its non-service and the reasons 
therefor as to every defendant not served. (Rev., 

6si 430, 431-5 Code, “ss,, 2004203; 213;:'C- Ca bas 
74s 18%6-7, Ger 85, 2416 1919) ¢.1304, sis) xaSess: 
1920,+ cin96; Sy Tah messetonl. ter 02) is. tepiae, 
Ci166, PSs LOS hein die ss OL Once o ge eel sel Ota NGe 

343-1939" Golbs Cusedy62) 

Local Modification.—Beaufort: 1937, c. 65. 

Cross References.—As to amendments in the discretion of 
the court, see § 1-163. As to summons in courts of justices 

of the peace, see § 7-135 et seq. As to issuance of sum- 
mons on Sunday, see § 103-3. As to duty of sheriff to exe- 
cute summons, see § 162-16. 

For analysis of this section, see 13 N. C. Law Rev., No. 
AS vps o/s 

Editor’s Note. — In view of the importance of the 
changes in this section effected by recent sessions of the 
legislature, it is thought that an outline of the procedure 
under the various acts may be of service. 

Prior to the amendment of 1935 service was required to 
be completed within fifty days from the commencement of 
the action instead of from the order of publication. The 
1939 amendment added the proviso at the end of the sec- 
tion. The proviso does not affect litigation pending on 
February 8, 1939. 

Same—Under the Original Code of Civil Procedure. — 
“The original Code of Civil Procedure required the defend- 
ant to appear and answer within a certain number of 
days after service of summons, in no case to be less than 
twenty days, thus making the day of service fix the time 
within which answer was to be filed. When summons was 
made returnable to the term, if issued less than ten days 
before the next term, the second term thereafter became 
the return term, the case was placed on the summons docket 

for that term and if issued more than ten days before 
the next term, and the pleadings were made up at the next 
succeeding term.” 1 N. C. Law Rev. 281. 
One of the striking features of the new _ procedure, 

effective, with the adoption of the original Code of Civil 
Procedure in 1868, was that all summonses should be re- 
turnable before the clerk, and that all pleadings should be 
made up and perfected before him; and when an issue of 
law is raised an appeal should lie to the judge at chambers, 
and be promptly acted on by him and returned. And 
further, that when an issue of fact arose upon the plead- 
ings, and in such cases only, the cause should be trans- 
ferred to be tried before the judge at term. This eliminated 
very much delay and expense in legal proceedings, for no 
cases could be on the docket before the judge at term for 
trial except those in which the issues of fact had been 
formulated before the clerk by the pleadings. See Campbell 
v. Campbell, 179 N. C. 413, 415, 102 S. E. 737. 

In Campbell v. Campbell, 179 N. C. 413, 102 S. E. 737, it 
was said: “This system has been continued in all the 
States, unchanged, in which the new procedure had been 
adopted, it is believed, except in this State. In this State, 
at that time, our people were much embarrassed by the re- 
sults of the war, and instead of desiring expedition in the 
determination of actions there was a desire to put off as 
long as possible the rendition of judgments for debt. Aec- 
cordingly, what was commonly known as the ‘Batchelor Act,’ 
entitled, an act suspending the Code of Civil Procedure in 
certain cases,’ ch. 76 Laws 1868-9, ratified 22 March, 1869, 
was enacted, which’ provided that summons should be made 
returnable to the term instead of before the clerk. This act 
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provided, sec. 13, that the suspending act should be tempor- 
ary and in force only ‘until 1 January, 1871,’ But, owing to 
the financial conditions of the time, it was later continued 
indefinitely, and then by oversight, though contradictory to 
concept and intent of the Code of Civil Procedure (which 
required all process to be issued returnable before the clerk), 
it has endured to this time though sucn anomaly has not 
obtained, it is believed, in any other State.’’ 
Same—Under Section 4706 [G. S. 1-81] of the Consolidated 

Statutes.—By the Public Laws of 1919 what is commonly 
known as the “Crisp Act” was passed, and this law was 
written into the Consolidated Statutes. According to the 
provision of the “Crisp Act’? the summons was required to 
be returnable before the clerk at a date named therein, not 
less than ten nor more than twenty days from its issue, and 
the defendant was required to answer within twenty days 
of its return. 
Same—Under Public Laws of 1923.—The Public Laws of 

1923, c. 53, s. 2, read as follows: 
“When any summons issuc by any clerk of the Superior 

Court in North Carolina is not served upon any one or more 
of the defendants therein named ten days before the return 
day thereof, but is served before the return day thereof, 
such failure to serve the said summons shall not affect the 
pendency of the action, and as touching the defendant or 
defendants therein named upon whom service has not been 
made ten days before the return day named in the summons, 
the return day as to such defendants shall be the tenth day 
after the service of the summons on the said defendant or 
defendants.”’ 
The original return day under this act was the same as 

that pointed out in discussing the law under the Consoli- 
dated Statutes; but if the sheriff did not serve the summons 
within ten days of the original return day then the return 
day was postponed automatically to ten days from the date 
of the service. For example if a summons issued on June 1 
and the return day was named as June 20 and the service 
was not perfected until June 15 the return day was extended 

to June 25. 
This act was repealed by the act of 1927 which amended 

this section (as explained in a succeeding paragraph). The 
act was subjected to the following criticism in 1 N. C. Law 
Rev. 281: ‘““The present change introduces again the element 
of uncertainty, since the plaintiff cannot know when the 
summons will be served, and his right to proceed at a defi- 
nite time depends upon the diligence of the officer or other 
circumstances not within his .ontrol. It would seem desir- 
able that the definite return day named in the summons 
should still control, not only for the sake of definiteness and 
uniformity in procedure, but because it enables the plaintiff 
to know when to look after his case, and at the same time 
gives reasonable protection to the defendant by giving him 
twenty days in all cases to answer, with the power in the 
clerk to extend the time for good cause shown.” 1 N. C. L. 

R. 281. 
This criticisim probably prompted 

1927 Act. 
Same—The Extra Session of 1921.—This act provided that 

the “summons must be served as now provided by law.” 
This provision was omitted in the 1927 amendment, as the 
method of service is there specifically mentioned. 
Same—Public Laws of 1927.—This section as amended 

in 1927 constitutes more or less a reversion to the pro- 
cedure extant before the passage of the “Crisp Act.” 
There is now no specified return day; appearance and 
answer are always thirty days after service (in conform- 

ance with the criticism cited above); service must be ten 

the passage of the 

days after issuance; if not served within ten days it 
must be returned with reasons for nonservice. If the 
reason was lack of time the issuing officer executed 
(within three days) an alias or pluries summons, as the 
case required; but this provision was struck out by the 
Act of 1929, as noted in a succeeding paragraph. The 
directory provision that the officer shall note the date 
of service is also new. 

Same—The Extra Session of 1920.—‘“In Campbell v. 
Campbell (179 N. C. 413, 102 S. E. 727) the summons was 
issued on July 21, returnable before the clerk on August 
8; but since the defendant was a nonresident, and serv- 
ice was to be made by publication, the time of publica- 
tion did not expire until August 23. It was held that 
the time was necessarily extended by operation of law, 
so that the return day for the defendant was August 23.” 
See 1 N. C. Law Rev. 9. : 

To meet this case, ch. 96, of the Public Laws, Extra Ses- 
sion 1920 enacted a proviso that the summons was to be te- 
turnable within’ forty days. This proviso was amended 
by the Act of 1927, and the time is extended from forty 
to fifty days. 
Same—Public Laws of 1929.—This act amended this section 
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by striking out the following: “Upon the return of a sum- 
mons unserved for want of time to make service, as to any 
defendant or defendants not served, the Clerk shall, within 
three (3) days thereafter issue an alias or pluries summons, 
as the case may require.” 
i Previous to this amendment the clerk was required to 
issue such summons if the process officer has not had time 
to serve the original within the time prescribed by stat- 
ute, without the necessity of the plaintiff in the action ap- 
plying therefor. Neely v. Minus, 196 N. C. 345, 145 S. E. 
771. See note under § 1-95. 
Notice that Relief Will Be Demanded.—Whether the omis- 

sion of notice that “the plaintiff will apply to the court fur 
the relief demanded in the complaint” would be futile 
semble. Davis v. Ely, 100 N. C. 283, 285, 5 S. E. 239. The 
Court stated that this has become a material part of the 
pleading. 

Excuse for Failure to Answer or Demur in Time. — See 
note of Helderman v. Hartseil Mills Co., 192 N. C. 626, 135 
S. E. 627, in 5 N. C. Law Rev. 269. 
Ten Days After Issuance.—The construction given section 

200 of the Code of 1883, providing that personal service should 
be “ten days before the beginning of the term,’? was that 
service before midnight of Friday, the tenth day before 
court, was a sufficient compliance. See Taylor v. Harris, 82 
N. C. 25; Guilford County v. Georgia Co., 109 N. C. 310, 311, 
313, 13 S. E. 861. It would seem, then by analogy, that a 
service before midnight of the tenth day after issuance 
would constitute a sufficient compliance with the require- 
ment of this section that service must be ten days after 
issuance. Ed. Note. 
Summons in Quo Warranto Proceedings Must Meet Req- 

uisites of Section.—In order for a valid service of sum- 
mons in quo warranto proceedings under the provisions of 
§ 1-526, it is nécessary that the true copy of the summons 
provided for in that secticn meet the requisites of this sec- 
tion. Mcleod v. Pearson, 208 N. C. 539, 181 S. E. 753. 
Substantial Compliance.—There is a _ substantial compli- 

ance with this section where the summons commanded the 
plaintiff to appear and show cause why a trustee should 
not be appointed in the place of the original trustee. The 
plaintiff could readily understand what the summons meant. 
Nall v. McConnell, 211 N. C. 258, 262, 190 S. E. 210. 
Effect of Summons Calling for Premature Appearance.— 

The rights of the defendant cannot be abridged by irregu- 
larity in making the summons require an appearance within 
less than the twenty days (now thirty after service) allowed 
by this section. Such summons is not necessarily on that 
account void, and the probate judge is not bound to dismiss 
it but he should allow the defendants the time allowed by 
this section for an appearance. Guion v. Melvin, 69 N. C. 
242. 
Meaning of Return.—The 

required a sheriff to whom 
Code of 1883, sec. 200, expressly 
a summons was directed to exe- 

cute the same and return it to the Superior Court of the 
county from which it was issued. “The term ‘return’ im- 
plies that the process is taken back to the place from which 
ft was issued.’”’ In re Crittenden, 2 Flip., 215. It is the ‘‘bring- 
ing of a process into Court with such endorsements as the 
law requires, whether they in fact be true or false.”” Harman 
v. Childress, 3 Yerg., 329. As the statute requires the officer 
to make his return to the Superior Court of Northampton 
County, and as the return could not be made elsewhere, 
it must follow that the cause of action arose in the said 
county. Watson v. Mitchell, 108 N. C. 364, 12 S. E. 836. 
When Summons Returnable.—Public Laws 1927, made ma- 

terial changes in the law theretofore existing. Formerly 

a summons was returnable before the clerk “at a date 
named therein not less than ten nor more than twenty days 
from its issuance.” The law now in force provides that a 
summons must be returnable before the clerk and must 
notify the defendant to appear and answer the complaint 
within thirty days after service thereof. It is further pro- 
vided, however, that the sheriff to whom the ‘summons is 
addressed, must serve the same within ten days after the 
date of issuance, and if not served within ten days, it must 
be returned by the officer holding the same for service to 

the clerk of the court issuing the summons, ‘‘with notation 
thereon of its nonservice and the reasons therefor as to 
every defendant not served.’’ By implication only, it would 
appear that a summons in a civil action is now returnable 
within ten days. Neely v. Minus, 196 N. C. 345, 246, 145 
Sty bee 7dy 
This Section and Section 1-209 Construed Together.—In 

Young v. Davis, 182 N. C. 200, 204, 108 S. E. 630, it was 
said that this section and section 1-209 providing for de- 

fault judgment are not necessarily repugnant, but on the 
contrary it is clear, that the one is an exception to the 
other, or rather the first affords an additional and more 
speedy method of relief in the stated class of suits. 
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The similarity of this section and § 7-136 is striking and 
it follows that the two should be interpreted the same. 
Johnson vy. Chambers, 219 N. C. 769, 770, 14 S. E. (2d) 789. 
Signature of Sheriff—Where a summons was _ properly 

served and the sheriff’s return was unsigned, though en- 
dorsed in proper form, the judge at the trial did not exceed 
his powers in permitting the sheriff to sign the return nunc 
pro tunc. Luttrell & Co. v. Martin, 112 N. C. 593, 17 S. EH. 
5/6. 
Seal.—A writ issuing to one county from the superior 

court of another county must have the seal of the court 
from which it issues impressed on it. Shackelford v. 
M’Rea, 10 N. C. 226. ‘The rule is that when the process is 
to be executed within the county where it issued, no seal is 
required, but if it goes beyond such county the seal is re- 
quired, and without it the process is void. This difference 
applies to all precepts or process, such as summons, execu- 
tion and the like. This distinction has been sustained by 
numerous decisions of the supreme court. Freeman, v. 
Lewis, 27 N. C. 91; Taylor v. Taylor, 83 N. C. 116; McArter 
v. Rhae, 122 N. C. 614, 615, 30 S. E. 128; Shackelford v. 
M’Rea, 10 N. C. 226; Seawell v. Bank, 14 N. C. 279; Finley 
vy. Smith, 15 N. C.. 95. Vick v. Flournoy; 147 9N.C, 209; 60 

S50: 0978; 
While this section requires that a summons directed to 

the sheriff of a county other than that from which it is 
issued shall be attested by the seal of the court, the ab- 
sence of a seal would not invalidate a judgment where serv- 
ice has been accepted and the defendant has voluntarily ap- 
peared. Moseley v. Deans, 222 N. C. 731, 24 Seb. (2d) 630. 
Same—Omission from Copy. — Where the original sum- 

mons bore the proper seal and the copy purported to have 
been attested in like manner, and the copy included every 
material part of the original except the seal, the omission of 
the seal, not affecting the substance of the writ did not 
impair the efficacy of the service or in any way mislead or 
prejudice the defendant. In affixing the seal the object is 
to evidence the authenticity of the summons, but the seal is 
not a part of the summons in the sense that its impress 

upon the copy is essential to the validity of the original. 

Elramy v. Abeyounis, 189 N. C. 278, 126 S. E. 743, 744. 

§ 1-90. Issued to several counties—The plain- 

tiff may issue a summons, directed to the sheriff 

of any county where a defendant is most likely 

to be found, noting on each summons that it is 
issued in the.same action. When the summons 
is returned, it shall be docketed as if only one had 

issued, and if any defendant is not served with 
such process, the same proceeding shall be had 
as in other cases of similar process not executed. 
(Rev., s. 432; Code, s. 204; R. C., c. 31, s. 44; 1789, 
Cyalt, Ss: 1, Co eal. Colao, oe Cm aa 

§ 1-91. When directed to officer of adjoining 
county.—If at any time there is not in the county 
a proper officer to whom summons or other proc- 
ess of a court of record is or ought to be directed, 
who can lawfully execute it; or if such officer 

refuses or neglects to execute the same, the clerk 
of the court from which it has. issued or shall 
issue, upon the facts being verified before him by 
written affidavit, subscribed by the plaintiff or 
his agent, shall issue such summons or process 
to the sheriff of any adjoining county, who has 
power to and shall execute the same in like man- 
ner as if he were sheriff of the county. In ail 
cases where the sheriff of any county is inter- 
ested, if there is no coroner in the county, proc- 
ess may be issued to and shall be executed by 
the sheriff of any adjoining county. (Rev., ss. 
1530, 1531; Code; sss; 929, 930; R.. C., ¢. 31, 8) 55; 

VETO, COLSGs Orie LOSO e882 Vey addsleet co. ce 

61; 1869-70, c. 175; C. S. 478.) 
Applied in an anonymous case in 2 N. C. 422. 

§ 1-92. Uniform pleading and practice in in- 
ferior courts where summons issued to run out- 
fide of county.—In all cases in which any court 
in North Carolina inferior to the Superior Court, 
except courts of Justices of the Peace, shall issue 

CH. 1. CIVIL PROCEDURE—ACTIONS § 1-94 

any summons to run outside the county of such 
inferior court, the case in which such summons 
is issued shall, as to the summons and the filing 

of all pleadings, be subject to, and governed by, 
the laws and rules applicable to actions in the 
Superior Court of North Carolina. (1931, c. 420.) 
Cross References.—As to when coroner acts as sheriff, see 

§ 152-8. As to rules of pleading generally, see § 1-143. 
The recorder’s court of Reidsville Township was author- 

ized by the statute creating it to issue a summons run- 
ning out of the county, and the issuance of a summons to 
another county addressed to the sheriff of that county was 

authorized by this section. Williams v. Cooper, 222 N. C. 
589, 591, 24 S. E. (2d) 484. 

§ 1-93. Amount requisite for summons to run 
outside of county.—No summons in civil suits or 
civil proceedings shall run outside the county 
where issued, unless the amount involved in the 
litigation is more than two hundred dollars in 
matters arising out of contract and more than 
fifty dollars in matters arising in tort: Provided, 
that this section shall not affect or limit the pro- 
visions of §§ 7-138, 7-140 to 7-143. (1939, c. 81.) 

Cross Reference.—See also, §§ 7-121, 7-122. 
Demurrer to the jurisdiction on ground that summons 

was issued out of a recorder’s court to another county in 
an action ex contractu involving less than $200.00, is bad as 
a speaking demurrer, since the defect does not appear upon 
the face of the complaint. Four County Agricultural Credit 
Corp. v. Satterfield, 218 N. C. 298, 10 S. E. (2d) 914. 

§ 1-94. When officer must execute and return. 
—The officer to whom the summons is addressed 
must note on it the day of its delivery to him 
and serve it by delivering a copy thereof to 
each of the defendants. In all cases when a 

summons is issued by any court of this state, 

and the officer to whom said summons is directed 
shall find that the person or persons against whom 

said summons is issued cannot be served without 
danger of injury to said person or persons on ac- 
count of the condition of said person or persons 
arising from i‘Iness, accident or otherwise, the offi- 

cer shall file with his returns a certificate from a 
reputable physician certifying to this fact, and 
said returns shall relieve the said officer from any 
liability by reason of failure to actually serve the 
summons. The said officer shall as soon as pos- 
sible make actual service of said sumn.ons, and 
when actually served the cause of action shall be 
deemed to have been commenced as of the date 
of the original summons, and the defendant shall 
have ‘thirty days from the date of actual service 
within which to demur, answer or otherwise 
plead. (Rev., s. 433; Code, s. 200; 1876-7, c. 85; 
1919) c. 304 sr 1; Hx Sess. 1a2teeods ete roan 
¢C...625,.19438,c. 543:.C. S, 4£29,) 
Cross Reference.—As to action commenced when summons 

is issued, see § 1-14. 

Editor’s Note.—The Public Laws of 1923 added the part 
of the section, relating to service in case of danger of in- 
jury to the person. ‘This applies to all courts, since the 
words used are ‘when the summons is issued by any court 
of this state.’ The first purpose is to relieve the officer 
from liability to a penalty for failure to serve the sum- 
mons in proper time, (sections 162-14, 162-16). It may be 
that such facts stated in his return, as an excuse for fail- 

ure to serve the summons, would exonerate the officer in 
any case (21 R. C. I. 1318), but this places it beyond 
question.” 1 N. C. Law Rev. 279. 

The 1943 amendment substituted “thirty” for “twenty” 
in the sixth line of the last sentence of this section. 

Effect of Officer’s Notation. — A summons is issued when 
the clerk delivers it to the sheriff tu be served, and where 
there is no intermediary, but the process is delivered by the 
clerk himself to the officer, the notation of the officer on 
it as to the date of its receipt by him must be controlling 

[160 ] 



§ 1-95 5 Pap 

evidence as to when it was issued. Smith v. Cashie, etc., 
Iumber Co., 142 N. C. 26, 54 S. E. 788. 
A civil action is commenced when the summons is issued, 

and the presumption when nothing else appears is that the 
summons passed from the control of the Clerk and was de- 
livered to the sheriff, and therefore issued at the time when 
the sheriff received it; and this is generally determined by 
the entry on the process of the date it was received by the 
sheriff, as he is required by statute to make such an entry. 
Smith v. Cashie, etc., Lumber Co., 142 N. C. 26, 30, 54 S. E. 
788, explaining Houston v. Thornton, 122 N. C. 365, 375, 29 
Sv ae 8275 

Failure to Make Notation.—The sheriff ought regularly 
to note on the summons the day of its delivery to him, as 
required by the statute but his failure to do so does not 
vitiate or render the summons void. Such a notation is not 
of the essence of the summons, or the service of it by the 
sheriff. Its purpose is to provide evidence convenient to 
fix the day the summons passed into the hands of the sheriff 
for any proper purpose. Strayhorn y. Blalock, 92 N. C. 293, 
294. 
Summons Issued from Justice’s Court. — Construing sec. 

7-149, sub-sec. 16, and this section together, it is clear that 
a summons issued from a court of a justice of the peace 
must be served in the same manner as a summons issued 
from the Superior Court. Pass v. Elias, 192 N. C. 497, 498, 

isis. bye. aol 

Return of Sheriff Generally.—See secs. 162-14 et seq. and 
the notes thereto. 

Cited in Dunn v. Wilson, 210 N. C. 493, 187 S. E. 802. 

§ 1-95. Alias and pluries—When the defendant 
in a civil action or special proceeding is not served 
with summons within ten days, the plaintiff may 
sue out an alias or pluries summons, returnable 

in the same manner as original process. An alias 

or pluries summons may be sued out at any time 
within ninety (90) days after the date of issue of 

the next preceding summons in the chain of 
summonses. Provided, however, that in case of 

tax suits brought under the provisions of § 105- 
391, as amended, an alias or pluries summons 
may be sued out at any time within two years 
after the issuance of the original summons, whether 
any intervening alias or pluries summons has 
heretofore been issued or not, and after the is- 

suance of such alias or pluries summons, the 
chain of summonses may be kept up as in any 
ether action. (Rev., s. 437; Code, s. 205; R: C., c. 
Bi s, 52: 1777,' co 195) ss, 23, 71; 1929, c. 237, s. 
PB 1931, c. 264; C. S, 480.) 
Editor’s Note.—The second sentence of this section was 

added by the Act of 1929 which also amended § 1-89 by 
striking out the provisions relating to issuance of an alias 

or pluries summons by the clerk. The Act of 1931 added 
the proviso. 

It was held in McGuire v. Montvale Lumber Co., 190 
Reece, cs, 131 S. B..274, that. the. word “may” as 
herein used means “must.” The McGuire case further 
states that “the true office of an alias summons is to 
continue the action referable to its original date of in- 
stitution, when the first summons issued had not been 

served,” and cites Powell v. Dail, 172 N. C. 261, 90 S. 
E. 194; Rogerson v. Leggett, 145 N. C. 7, 58 S. E. 596. 
Alias summons must be sued out within ninety days next 

after the date of the original summons. Mintz y. Frink, 
217 N. C. 101, 6 S. E. (2d) 804. 

Motion to Abate.—If there has been a discontinuance of 
the action by failure to duly issue alias summons, defend- 
ant must take advantage thereof by motion to abate before 

he files answer. Asheboro v. Miller, 220 N. C. 298, 17 S. 
E. (2d) 105. 

Cited in Neely v. Minus, 196 N. C. 345, 145 S. E. 771; 
Gomer vy. Clayton, 214 N. C. 309, 199 S. E. 77. 

§ 1-96. Discontinuance.—A failure to keep up 

the chain of summonses issued against a party, 
but not served, by means of an alias or pluries 
summons, is a discontinuance as to such party; 
and if a summons is served after a break in the 
chain, it is a new action as to such party, begun 
when the summons was issued. (Rev., s. 438; 
co. 481.) 
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When Discontinuance Occurs.— A _ discontinuance under 
this section occurs only \.hen the summons has not been 
served. Rogerson v. Leggett, 145 N. C. 7, 10, 58 S. E. 596; 
Gomer v. Clayton, 214 N. C. 309, 199 S. E. 77. 

The failure of service of the original summons in an ac- 
tion must be followed by an alias or pluries writ or a sum- 
mons successively and properly issued in order to preserve 
a continuous single action referable to the date of its issue, 
for otherwise it is a discontinuance as to the defendant. And 
another summons served after the break in the chain is a 
new action. Hatch v. Alamance R. Co., 183 N. C. 617, 112 

». EF. 529. 
Under this section where in a civil action alias or plu- 

ries summonses are issued in the event of nonservice of the 
original, a break in the chain of summonses works a dis- 
continuance, and where a summons is thereafter served it 
commences a new action. Neely v. Minus, 196 N. C. 345, 
eS he hl Os ysl 
Where service of the original summons in this action was 

void because made on a Sunday and an ‘alias’? summons 
thereafter issued was ineffective because not in the form 
prescribed by statute, upon the expiration of 90 days from 
the date of the original summons there was a discontinu- 
ance, and the court was without authority thereafter to 
order the issuance of an alias summons. Mintz vy. Frink, 
Cif N oe CrelOl en Go Ou bs (2d) ales 

§ 1-97. Service by copy.—The manner of de- 
livering summons in the following cases shall be 
as hereinafter stated: 

1. If the action is against a corporation, to the 
president or other head of the corporation, secre- 
tary, cashier, treasurer, director, managing or 

local agent thereof. Any person receiving or 
collecting money in this state for a corporation 
of this or any other state or government is a local 
agent for the purpose of this section. Such serv- 
ice can be made in respect to a foreign corpora- 
tion only ,when it has property, or the cause of 
action arose, or the plaintiff resides, in this state, 
or when it can be made personally within the 
state upon the president, treasurer or secretary 
thereof. 

2. If against a minor under the age of fourteen 
years, to the minor personally, and also to his 
father, mother or guardian, or if there are none 
within the state, to any person having the care 
and control of the minor, or with whom he re- 
sides, or in whose service he is employed. 

3. If against a person judicially declared of un- 
sound mind, or incapable of conducting his own 
affairs in consequence of habitual drunkenness, and 
for whom a committee or guardian has been ap- 
pointed, to such committee or guardian, and to 
the defendant personally. If the superintendent 

or acting superintendent of an insane asylum in- 
forms the sheriff or other officer who is charged 
with the duty of serving a summons or other ju- 
dicial process, or notice, on an insane person con- 

fined in such asylum, that the summons, or proc- 
ess, or notice, cannot be served without danger 

of injury to the insane person, it is sufficient for 
the officer to return the same without actual serv- 
ice, but with an endorsement that it was not per- 
sonally served becaus2 of such information; and 
when an insane person is confined in a common 
jail it is sufficient for an officer charged with serv- 
ice of a notice, summons, or other judicial process, 
to return the same with the endorsement that it 
was not served because of similar information as 
to the danger of service on such insane person 
given by the physician of the county in which the 
jail is situated. 

4. Every unincorporated, fraternal, beneficial 
organization, fraternal benefit order, association 
and/or society issuing certificates and/or policies 
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of insurance, whether foreign or domestic, now or 
hereafter doing business in this state, shall be sub- 
ject to service of process, in the same manner as 
is now or hereafter provided for service of process 
on corporations: Provided, this paragraph shall 
only apply in actions concerning such certificates 
and/or policies of insurance. 

5. Every nonresident individual who is en- 
gaged in business in this state and who conducts 
such business through an agent, employee, trus- 
tee, or other representative in this state, or who is 
a member of a partnership, firm, or unincorpo- 
rated organization or association, or beneficiary or 
shareholder in a business trust doing business in 
this state, shall be subject to process in any action 
or proceeding in any court of competent jurisdic- 
tion in this state arising out of or connected with 
stich business in this state, and such process may 
be served upon such agent, employee, trustee, or 
other representative or upon any person in this 
state receiving or collecting money with respect to 
such business, or upon any member of such part- 
nership, firm, organization or association residing 
in this state or upon any person residing in this 
state who is authorized to act or contract for or 
collect or receive money on behalf of such part- 
nership, firm, organization, association, or busi- 
ness trust with respect to its business in this state. 
Within five days after such service the plaintiff or 
petitioner or his attorney shall send by registered 
mail to said nonresident individual at his last ad- 
dress, if known, a copy of the summons and a 
copy of the complaint or petition with a statement 
calling attention to the provisions hereof and of 
the expiration of the time to answer or demur. 
Such service shall bind such individual as fully 
and effectually as if it had been made upon him 
personally. 

6. Any unincorporated association or organiza- 
tion, whether resident or nonresident, desiring to 
do business in this state by performing any of the 
acts for which it was formed, shall, before any 

such acts are performed, appoint an agent in this 

state upon whom all processes and precepts may 
be served, and certify to the clerk of the superior 

court of each county in which said association or 

organization desires to perform any of the acts 
for which it was organized the name and address 
of such process agent. If said unincorporated 
association or organization shall fail to appoint 
the process agent pursuant to this subsection, all 
precepts and processes may be served upon the 

secretary of state of the state of North Caroiina. 
Upon such service, the secretary of state shall 
forward a copy of the process or precept to the 
last known address of such unincorporated asso- 
ciation or organization. Service upon the process 
agent appointed pursuant to this subsection or 
upon the secretary of state, if no process agent is 
appointed, shall be legal and binding on said 
association or organization, and any judgment 
recovered in any action commenced by service of 
process, as provided in this subsection, shall be 
valid and may be collected out of any real or per- 
sonal property belonging to the association or 
organization. 
Any such unincorporated association or organ- 

ization, now performing any of the acts for which 

it was formed, shall, within thirty days from the 
ratification of this subsection, appoint an agent 

CH. 1. CIVIL PROCEDURE—ACTIONS § 1-97 

upon whom processes and precepts may be 
served, as provided in this subsection, and in the 
absence of such appointment, processes and pre- 
cepts may be served upon the secretary of state, 
as provided in this subsection. Upon such serv- 
ice, the secretary of state shall forward a copy of 
the process or precept to the last known address 
of such unincorporated association or organiza- 
tion,» CRev., 8: 4403- Code, s- 217 Cy Cer ta mae- 
1874-5, c. 168; 1889, c. 89; 1933, c. 24; 1941, c. 256; 
1943, c..4783+C.° S488.) 

I. In General. 
II. Service on Corporations. 

A. Corporations Generally. 
B. Foreign Corporations. 

III. Service on Minors. 
IV. Service on Insane Persons. 

Cross References. 
As to resident process agent and service through secre- 

tary of state, see §§ 55-38, 55-39. As to service of process 
on insurance commissioner for foreign insurance company, 
see § 58-153. As to infants, idiots, etc., to defend by guard- 
ians ad litem, see § 1-65. As to privilege from service of 
process in certain civil actions of persons brought into state 
by extradition, see § 15-79, 

I. IN GENERAL. 

Editor’s Note.—The 1933 amendment added subsection 4, 
the 1941 amendment added subsection 5 and the 1943 amend- 
ment added subsection 6. 

For comment on the 1941 amendment, see 19 N. C. Law 
Rev. 460. 
Applicability to Criminal Actions. — This section though 

primarily intended as a regulation in the institution of a 
civil action, is equally appropriate in a criminal action, 
and its terms are sufficiently comprehensive to embrace 
both. State v. Western, etc., R. Co., 89 N. C. 584, 586. 
Applicability in Justices’ Court. — This section does not 

embrace a process returnable before. a magistrate, Kirkland 
v. Hogan, 65 N. C. 144; but those provisions, in regard to 
the service of process upon corporations, apply to justices’ 
courts. Katzenstein v. Raleigh, etc., R. Co., 78 N. C. 286, 
287. 
What Constitutes Delivery. — It would seem that the 

use of the word ‘delivery’ in this section contemplates a 
delivery to the defendant in person, or his qualified agent 
as specified in the section. It has been held that leaving 
a copy of the summons with the wife of the person named 
in the summons will not suffice, First Nat. Bank v. Wilson, 
80 N. C. 200; nor does leaving a copy at the dwelling house 
constitute a delivery. State v. Jacobs, 47 N. C. 52. 
Same—Delivery of Original. — The service is void where 

the original summons only is delivered to an officer of the 
corporation, who after reading it, returned the same to the 

officer making the service. Aaron v. Pioneer umber Co., 
LIZ SN iC 189 sIGUS., the O10: 

Unincorporated Labor Union.—Attempted service of proc- 
ess in any way upon an unincorporated labor union is void, 
since such association has no legal entity and may not sue 
or be sued in the name of the association. Hallman v. 
Wood, ‘Wire, etc., Union, 219 N. C. 798, 15 S. E. (2d) 361, 
decided prior to 1943 amendment. 

Cited in Welch v. Welch, 194 N. C. 633, 637, 140 S. E. 
436; Tinker y. Rice Motors, 198 N. C. 73, 74, 150 S. E. 701; 
Smith v. Finance Co. of America, 207 N. C. 367, 177 S. E. 
183; Manney v. Luzier’s, Inc.,'212 N. C. 634, 194 S. EB. 323; 
Cox ov. (Cox, 22) IN, CL 19-18. S. sid ts: 

II. SERVICE ON CORPORATIONS, 

A. Corporations Generally. 

Requirement Mandatory. — This requirement as to the 
mode of service on corporations must be strictly observed. 
Hatch v. Alamance R. Co., 183 N. C. 617, 621, 112 S.°E. 529, 
quoting Amy v. Watertown, 130 U. S. 301, 317, 32 I,. Ed. 
946, 9 S. Ct. 530. 

The provisions of this section must be strictly followed, 
and a separate copy of the summons must be served on and 
left with the agent for each corporate defendant. Hershey 
ee v. Atlantic Coast Line R. Co., 203 N. C. 184, 165 S. 
«200. 
The provisions of this section as to service of summons on 

private corporations must be observed, and where individ- 
uals, directors of a corporation, are served with process as 
trustees, it will not be effectual as service on the corpora- 
tion, but only on the individuals named. Jones y. Vanstory. 
200 N. C. 582, 157 S. BE. 867. ; 
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Local Agent. — The term local pertains to place, and a 
local agent to receive and collect money, ex vi termini, 
means an agent residing either permanently or temporarily 
for the purpose of his agency, and was not intended to 
embrace a mere transient agent. Moore v. Freeman’s Nat. 
Bank, 92 N. C. 590, 596. 
But the authority to receive money is not the exclusive 

test of a local agent upon whom service of process may be 
made. Copeland vy. American De Forest Wireless Tel. Co., 
136 N. C. 11, 48 S. E. 501; Pardue v. Absher, 174 N. C. 676, 
679, 94S. E. 414. 

This language was not intended to limit the service to 
such a class of agents, but rather to extend the word 
“agent” to embrace them. The authority to receive 
money, of itself, makes one a local agent for the purpose 
of the statute, but this is not the exclusive test of agency. 
Cape Fear Rys. v. Cobb, 190 N. C. 375, 377, 129 S. E. 828. 
A local agent receiving premiums or commissions for a 

bonding company doing business in this State is within the 
contemplation of this section. Pardue v. Absher, 174 N. 
C. 676, 94 S. E. 414. 
Service on Bank Director. — The service of process au- 

thorized to be made on a director of a corporation, under 
this section, as applied to a bank, means one of the eleven 
principal directors, annually elected by the stockholders, 
and not a director appointed by the authorities of the 

bank for its branches or agencies. Webb v. President and 

. Directors, 50 N. C.. 288. 
Service on Receiver. — An action against the receivers 

of a corporation is in fact an action against the corpora- 

tion; hence, under this section, service of summons on a 

local agent is service on the receivers. Farris v. Richmond, 

etc., R. Co., 115 N. C. 600, 20 S. E. 167. 
Service of a summons upon the receivers of a corporation 

is service upon the corporation itself as fully as if made 

upon the president and superintendent, and service upon 

the local agent of the receivers has the same legal effect 

as if made upon the receivers personally. Grady v. Rich- 

mond, etc., R. Co., 116 N. C. 952, 21 S. E. 304. 

A person acting for a corporation as a caretaker as a 

matter of friendship, without compensation, is not an agent 

of such company for receiving and paying out moneys upon 

whom process may be served under this section. Kelly v. 

LeFaiver & Co., 144 N. C. 4, 56 S. E. 510. 

President before Court in Individual Capacity. — Where 

a bill was amended so as to make a corporation a party, 

it was held to be proper to serve the president of the cor- 

poration with a copy of the bill, although he was already 

before the court in his individual capacity. McRae v. 

Guion, 58 N. C. 129. 

Agent of Telephone Company as Agents of Telegraph 

Company. — In Brown vy. Western Union Tel. Co., 169 N. 

C. 509, 86 S. E. 290, it was held that the fact that an agent 

of a telephone company received messages for a telegraph 

company and telephoned them to a nearby town, collected 

for telegrams, etc., was sufficient to be submitted to the 

jury on the question of whether the agent of the telephone 

company was such an agent of the telegraph company as 

is contemplated by this section. 

For other cases applying the agency doctrine of this sec- 

tion to Foreign Corporations, see post, this note, the next 

analysis line. 
B. Foreign Corporations. 

In General. — “The several cases respecting a foreign 

corporation, it will be observed, are put disjunctively; and 

the meaning is, that in either of the first three cases 

service may be made by delivery of a copy of the summons 

to one of the offices named in the first clause of the sec- 

tion, among which is the managing agent. In the last case, 

that is, when the foreign corporation has no property with- 

in the State, and the cause of action did not arise therein, 

and the plaintiff does not reside therein then service 

may be made on the president, treasurer or _ secre- 

tary, if he can be found within the State, but it may 

not be made on a management agent found here. A reason 

for the difference may be discovered. The first three 

classes of cases embraced all of which would usually occur, 

and in them every reasonable facility for the service of 

process is provided. But there was a fourth class of cases, 

not likely; but still possible, and therefore needing to be 

provided for, viz.; where a non-resident might be allowed 

to sue in this State a foreign corporation having no prop- 

erty here, on a cause of action arising elsewhere. The 

necessity of suing here, might arise out of the fact, that 

the chief officers were to be found here, and not elsewhere. 

In such a case, either because the corporation could not 

well have a managing agent here, or for other reasons, 
which may be imagined, it was provided that service 
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should be made on some one of the principle officers.”? Cun- 
ningham v. Southern Exp. Co., 67 N. C. 425, 427. 
The construction of this statute, which has been uni- 

formly followed, in Cunningham y. Southern Exp. Co., 47 
N. C. 425, 426, and all cases since, is thus clearly stated 
by Hoke, J., in Whitehurst v. Kerr, 153 N. C. 76, 68 S. E. 
913; “Construing a statute of similar import, it has beem 
held that the first clause enumerates the persons on whom 
service of process can be made, to wit, on the president or 
other head of the corporation, secretary, treasurer, director, 
managing or local agent thereof, and in that respect ap- 
plies to all corporations, both domestic and foreign. Then 
follows the proviso as to who shall be considered local 
agents for the purpose of the section, and the last clause 
establishes certain conditions, restrictive in their nature, 
which are required and necessary to a proper and valid 
service on foreign corporations. ‘That is, service on the 
persons designated in the first clause, shall only be good as 
to foreign corporations: (1) when they have property in the 
State, or (2) when the cause of action arose therein, or (3) 
when the plaintiff resides in the State. And then a fourth 
method is established, (4) when service can be made within 
this State personally on the president, treasurer, or secre- 
tary thereof.” 

This construction has been held also in McDonald v. Mc- 
Arthur Bros. Co., 154 N. C. 122, 69 S. E. 832; Higgs & 
Co. v. Sperry, etc., Co., 139 N. C. 299, 51 S. E. 1020; Green- 
leaf v. People’s Bank, 133 N. C. 292, 45 S. E. 638; Jester 
v. Baltimore Steam Packet Co., 131 N. C. 54, 42 S. E. 447; 
Clinard v. White, 129 N. C. 250, 39 S. E. 960; Jones v. 
Hartford Ins. Co., 88 N. C. 499; Menefee v. Riverside, etc., 
Cotton Mills, 161 N. C. 164, 165, 76 S. E. 741. 

An attorney for a foreign corporation, who has claims to 

collect for it in this State, is not a local agent upon whom 
process can be served. Moore v. Freeman’s Nat. Bank, 92 
N. C. 590. 
Superintendent. The agent of a foreign corporation 

who superintends all its work in this State and has gen- 
eral charge of its employees is its ‘‘managing agent” within 
the meaning of this section. Clinard v. White, 129 N. C. 
250, 39S. E. 960: 

President. — Service of summons on the president of a 
foreign corporation is valid, if made within the State, 
whether the president is in the State on private or official 
business. Jester v. Baltimore Steam Packet Co., 131 N. 
C54 42.0S, Be 447: 

Where a foreign corporation does not do business within 
the state, does not maintain a process agent or any other 
agent here, and has not domesticated, and owns no prop- 

erty in the state, service of process on its president while 
he is within the state on personal business in no wise con- 
nected with the business of the corporation, is not a valid 
service of process under this section. Langley v. Planters 
Tobacco Warehouse, 215 N. C. 237, 1 S. E. (2d) 558, fol- 
lowing Riverside, etc., Cotton Mills vy. Menefee, 237 U. S. 
189, 35 S. Ct. 579, 59 I. Ed. 910, the effect of which was to 
overrule former decisions of the North Carolina supreme 
court to the contrary. 

A traveling auditor of a foreign corporation, who pre- 
sented an account to the plaintiff and requested payment 
to himself, but presented the account without authority 
and received no money, is not a ‘“‘local agent’? (under this 
section) for the purpose of service of summons. Higgs & 
Co. v. Sperry, etc., Co., 139 N. C. 299, 51 S. EB. 1020. 

See Blades Ibr. Co. vy. Finance Co., 204 N. C. 285, 168 
S. E. 219, following Higgs & Co. v. Sperry, etc., Co., 139 
N. C. 299, 51 S. E. 1020, and holding also that the fact that 

such agent received money for the corporation on a single 
instance does not alter this result. 
A local agency for a foreign corporation acting as its gen- 

eral sales agent, and collecting and receiving money m 
such capacity, is of such character as to make it an agency 
upon which service of summons for the foreign corpora- 
tion can be made under our statute. Cape Fear Rys. v. 
Cobb, 190 N. C. 375, 129 S. E., 828. 
Where service of process was had on a non-resident de- 

fendant corporation by service on its traveling soliciting 
agent in this state, which agent was not authorized to, and 
actually did not, receive or collect money for the corporate 
defendant, and exercised no control or management over 
the corporate functions, it was held that the agent was not 
a “local agent’? for the purpose of service of summons within 
the meaning of this section, and service upon him as agent 
of the corporate defendant was properly stricken out. Plott 
v. Michael, 214 N. C. 665, 200 S. E. 429. 

A foreign corporation may be sued on a transitory cause 
of action in any jurisdiction where it can be found in the 
sense that service may be perfected upon an agent or offi- 
cer transacting business for the corporation within that 
jurisdiction, and that the residence of the plaintiff and the 
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place at which the cause of action arose are not material 
questions to be determined to maintain jurisdiction if the 
corporation can be found and served. Steele v. Western 

Union Tel. Co., 206 N. C. 220, 224, 173 S. E. 583. 
When a foreign corporation has property in this state 

and is here present transacting its corporate business 
through local agents, such corporation is amenable to serv- 
ice of process according to the provisions of this section 
in a transitory cause of action arising in another state 
and brought by a non-resident of this state and this stat- 
ute neither offends against the commerce clause of the 
Federal Constitution nor runs counter to the Fourteenth 
Amendment. Id. 

A “local” agent of a foreign corporation for the pur- 
pose of service of summons under this section is a person or 
corporation residing in this state permanently or temporarily 
for the purpose of the agency. McDonald Service Co. v. 
People’s Nat. Bank, 218 N. C. 533, 11 S. E. (2d) 556. 

In the absence of any express authority, the question of 
whether a person or corporation residing in this state is 
the local agent of a foreign corporation for the purpose of 
service of summons under this section, depends upon the 
surrounding facts and the inferences which the court may 
properly draw from them. Id. 
An “agent”? of a foreign corporation for the purpose of 

service of summons under this section is a person or cor- 
poration given power to act in a representative capacity 
with some discretionary supervision and control over the 
principal’s business committed to his care, and who may 
be reasonably expected to notify his principal that process 
had been served on him. Id. 
The facts found by the court below upon the uncontro- 

verted evidence appearing by affidavit and by stipulation 
of the parties, were to the effect that the bank, chartered 
by this state, upon which process was served, acted as a 
depository for the nonresident defendant bank, received 
money of the defendant for deposit, honored checks of the 

defendant drawn on it, charged currency to defendant as 

and when requested, and discounted notes of defendant’s 
‘customers for defendant. Held: The depository bank was 

engaged in the discharge of the very functions for which 
it was organized, and it was conducting its own business 
and not that of the defendant, and the relation existing 
between the banks was that of creditor and debtor and not 
that of principal and agent, and therefore the depository 
bank was not the local agent of the nonresident bank for 
the pyrpose of service of summons under this section, Fur- 
ther, it would seem that the nonresident bank was not 
doing business in North Carolina, since the business trans- 
acted here was the Business of the depository bank. Id. 

A foreign express company, while a member of the Fed- 

eral Government Control Act, a war measure, does not 
fall within the provision of this section as to local process 
agent. McAlister v. American Ry. Exp. Co., 179 N. C. 
556, 103 S. EB. 129! 
A foreman, acting under the direction of the superin- 

tendent of a corporation, is neither an “‘officer’? nor “a 
managing or local agent,’’ within the meaning of this sec- 
tion. Simmons v. Defiance Box Co., 148 N. C. 344, 62 S. 
E. 435. 
An operator of a wireless telegraph in sole charge of 

defendant’s property, and in control of its business, is a 
jocal agent within the meaning of this section. Copeland 
v. American De Forest Wireless Tel. Co., 136 N. C. 11, 48 
Sp yeoUl, 

Service of process on the bookkeeper of a foreign corpo- 
ration who was apparently the only financial agent of the 
corporation in the state will suffice under this section. 
Whitehurst v. Kerr, 153 N. C. 76, 68 S. E. 913. 
A buyer for the defendant foreign corporation, who made 

the contract with plaintiff on which the action is based, 
was held a “managing agent.” Royal Furniture Co. v. 
Wichita Furniture Co., 180 N. C. 531, 105 S. E. 176. 

III. SERVICE ON MINORS. 

Service upon Minor over Fourteen. — ‘‘Service of the 
summons by reading it to a minor is good unless he is 
under the age of 14 years, and, as to a purchaser, it 

so appears on the face of the record or he has actual knowi- 
edge of the fact.’ Yarborough v. Moore, 151 N. C. 116, 

65S; -Ha7635 760. 
Service upon Minor under Fourteen. — ‘‘Formerly an 

infant was brought into court just as any other defendant 
was. If he had a general guardian, process was served 
upon the guardian, if there was no general guardian, the 

court acquired jurisdiction by service of process upon the 
infant, and appointed some suitable person—frequently 
some officer of the court—as guardian ad litem, who ac- 
cepted service and defended for him; but since the Code 
of Civil Procedure (this section), the service upon a minor 
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under the age of fourteen must be upon him personally, 
and also his father, mother or guardian, or, if there be 
none in the state, then upon any person having the care 
and control of such minor, or with whom he shall reside, 
or in whose service he shall be employed.’’ White v. 
Morris, 107 N. C. 92, 93, 98, 12 S. E. 80. See also, Ward 
v. Lowndes, 96 N. C. 637, 2 S. E. 591. 
_ Process on Infant Personally. — In Matthews v. Joyce, 
85 N. C. 258, the court said, ‘‘while according to recent de- 
cisions jurisdictimm over the person of infants is acquired 
only as in the other cases by the service of process on 
them, and then it is competent to appoint, in case there is 
no general guardian, a guardian ad litem, to act in their 
behalf and to protect their interests, so as to bind them 
by judicial action, a different practice has long and almost 
universally prevailed in this state, and this power of ap- 
pointment has been generally exercised without the issue 
of process, for the reason that no practical benefit would 
result to the infant from such service on him, and the 
court always assumed to protect the interests of such 
party, and to this end committed them to the defense ut 
this special guardian.’? Groves v. Ware, 182 N. C. 553, 109 

S. E. 568. 570. 
Process Served on General Guardian.—The general guard- 

ian is the proper person on whom process against infant de- 
fendants should be served, and it is his duty to protect their 
interest in the suit, Chambers v. Penland, 78 N. C. 53, 55. 
Service on Guardian ad Litem. — As to failure to serve 

summons on Guardian ad Litem, see Editor’s note under 

section 1-65. 
Appearing by Guardian Ad Litem. — Where an infant 

appears by guardian ad litem, a copy of the summons 
haying been left with him, and served on his guardian, 
the fact that no copy of summons was left with his ‘father, 
mother or guardian,” is immaterial. Roseman v. Roseman, 
1Z7VN C5494, B37 Sa ole: 
Slight Irregularity Does Not Vitiate. — A judgment will 

not be vacated because some of a number of infant de- 
fendants, united in interest, appeared only by a guardian 
ad litem, appointed without process previously served on 
such infants. Matthews v. Joyce, 85 N. C. 258. 

In an action for the recovery of the possession of land, 
the defendant, in support of his title, offered in evidence a 
special proceeding and order for sale of land for assets 
and deed thereunder, to which plaintiff objected because 
it did not appear that the guardian ad litem appointed for 
the feme plaintiff, who was a party to the proceeding, was 
served with summons, or appeared or filed any answer. 
Summons was served upon the infant according to law: 
Held, there was not such i:regularities as made the pro- 
ceeding void. Coffin v. Cook, 106 N. C. 376, 11 S. E. 371. 

It has been held that where a judgment has been ren- 
dered against an infant on whom summons was not served 
as required by this section, but for whom a guardian ad 
litem was appointed by the court, and an answer was filed 
by .such guardian ad litem in good faith, the judgment is 
conclusive on the infant, notwithstanding the irregularity, 
until set aside on motion in the cause. But such judgment 
is not conclusive and binding on the infant, where it ap- 
pears upon the face of the record that the interests of the 
infant in the subject-matter of the action were not pre- 
sented to the court in good faith by the guardian ad litem, 
and passed upon by the court. Wyatt v. Berry, 205 N. 
COIS 6 122570 Seer beads 
Nonresident Infant. — A court cannot obtain jurisdiction 

of a bill against a nonresident infant, as the statute gives 
no provision for any other than personal service. Jones 
v. Mason, 4 N. C. 561. 
Applied in Graham v. Floyd, 214 N. C. 77, 197 S. E. 873. 

IV. SERVICE ON INSANE PERSONS. 

Section Not Applicable to Summary Proceeding.—A pro- 
ceeding to have declared sane and competent a person 
theretofore declared incompetent is a summary proceeding 
not requiring service of notice on the guardian nor service 
of summons on the incompetent under this section, it be- 
ing necessary only that the incompetent be given notice. 
In re Dry, 216 N: C. 427, 5 St Ej. (2d) M2: 

Delivery of Summons to Committee of Insane Person Is 
Necessary.—Where an action is brought against a person 
judicially declared to be of unsound mind or incapable of 
conducting his own affairs for whom a committee or 
guardian has been appointed a copy of the summons must 
be delivered to the committee or guardian and to the de- 
fendant personally. Hood v. Holding, 205 N. C. 451, 455, 
171-S.” E8635: 

Or Final Judgment Cannot Be Entered.—If the declared 
incompetent has no committee or guardian, service of no- 
tice may be made upon him personally or the notice may 
be returned without actual service with the endorsement 
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required by the statute when service cannot be made with- 
out the danger of injury to him; but in no event should 
final judgment be rendered against him without adequate 
notice to his committee, or to his general or testamentary 

guardian, or to a guardian ad litem duly appointed by the 
court. Hood v. Holding, 205 N. C. 451, 455, 171 S. E. 633. 
Ex parte proceedings brought by a husband to have his 

wife declared sane, without any notice or service upon the 
guardian to whom the law had confided the protection of 
her rights, were a nullity under this section. Sims v. 
Sims, 121 N. C. 297, 300, 28 S. E. 407. 

§ 1-98. Service by publication—wWhere the per- 
son on whom the service of the summons is to 
be made cannot, after due diligence, be found in 
the state, and that fact appears by affidavit to the 
satisfaction of the court, or a judge thereof and it 
in like manner appears that a cause of action ex- 
ists against the defendant in respect to whom 

service is to be made, or that he is a proper party 
to an action relating to real property in this state, 
such court or judge may grant an order that the 
service be made by publication of a notice in 
either of the following cases: 

1. Where the defendant is a foreign corpora- 
tion and has property, or the cause of action 

arose, in the state. 
2. Where the defendant, a resident of this state, 

has departed therefrom or keeps himself concealed 
therein with intent to defraud his creditors or to 
avoid the service of a summons. 

3. Where he is not a resident, but has property 

in this state, and the court has jurisdiction of the 

subject of the action. 
4, Where the subject of the action is real or 

personal property in this state, and the defendant 
has, or claims, or the relief demanded consists 

wholly or partly in excluding him from any actuil 
or contingent lien or interest therein. 

5. Where the action is for divorce. 
6. Where the stockholders of a corporation are 

deemed to be necessary parties to an action and 
their names or residences are unknown; or where 

the names or residences of parties interested in 
real estate the subject of an action are unknown, 

if the name of at least one of the parties to the 
action and interested in the subject matter there- 
of is known, and he is a resident of the state, the 
court having jurisdiction may, upon affidavit that 
after due diligence the names or residences of 
such parties cannot be ascertained, authorize 
service by publication. 

7. Where in actions for the foreclosure of mort- 
gages on real estate, if any party having any in- 
terest in, or lien upon, such mortgaged premises, 
is unknown to the plaintiff, and his residence 

cannot, with reasonable diligence, be ascertained, 
and such fact is made to appear by affidavit. 

8. Where no officer or agent of a domestic cor- 

poration upon whom service can be made can, after 

due diligence, be found in the state, ~nd such facts 
are made to appear by affidavit. This subsection 
also applies to all summonses, orders to show 
cause, orders and notices issued by any board of 
aldermen, board of town or county commissioners, 
or by individuals. (Rev., s. 442; Code, ss. 218, 

221; 1885, c. 380; 1889, cc. 108, 263; 1895, c. 334; 

C. S. 484.) 

I. In General. 
II. Service by Publication on Foreign Corporations. 

Ill. Service by Publication on Nonresident with Property 
within State. 

IV. Service by Publication 
Litigation. 

where Lien is Subject of 
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V. Service by Publication in Actions for Divorce. 
VI. Service by Publication on Domestic Corporation. 

Cross References. 
As to personal service on nonresident, see § 1-104. As ta 

service of summons by publication in attachment, see § 
1-444. As to service of summons by publication on parties 
in proceeding to sell land for assets, see § 28-87. As to de- 
fense after judgment has been rendered by defendant served 

by publication, see § 1-108. As to publication of notice ta 
nonresident parties of taking of deposition in action or pro- 

ceeding, see § 8-73. As to service of summons on executor 
without bond by publication, see § 28-179. As to manner 
of publication, see § 1-588. 

See note to § 1-104. 

I. IN GENERAL. 

Strictly Construed.—The service of the summons or no- 
tice, as an original process in the action by publication, 
must be made strictly in accordance with the requirements 
of the statute. This method of service of process and givina 
the court jurisdiction is peculiar, and out of the usual 
course of procedure. The statute prescribes, with partic- 
ularity and caution, the cases and causes that must exisi 

and appear by affidavit to the court in order that it may be 
allowed. The court must see that every prerequisite pre- 
scribed exists in any particular case before it grants the 
order of publication. Otherwise the publication will be un- 
authorized, irregular and fatally defective, unless in some 
way such irregularity shall be waived or cured. Spiers ». 
Halstead, etc., Co., 71 N. C. 209; Windley v. Bradway, 7] 
N. C. 333; Wheeler v. Cobb, 75 N. C. 21; Faulk v. Smith, 84 
Ne Cy 501s Baconi-v; Johnson, 110 IN. C.ili4, 116; 14.5.5. 
508. 
Unless the provisions of this section are observed the 

service of a summons by publication in such cases will be 
ineffective. Martin v. Martin, 205 N. C. 157, 159, 170 S. 
Es (651). 

Not only must it be shown that the defendant has prop- 
erty in this state; the cause of action must be stated with 
such clearness and comprehension as may enable the court 
to determine its sufficiency. Id. 

The Affidavit—By Whom Made.—The affidavit required 
by this section may be made by an agent or attorney. 
Weaver v. Roberts, 84 N. C. 494. 
Same—When Made.—It seems that the affidavit may be 

made after the order, provided the order remains in abey- 
ance until the affidavit is filed. Bank v. Blossom, 92 N. C, 
695. 
Same—Allegations. — Everything mecessary 

with personal service must appear by affidavit. 
Cobbie75 INS: Ci921; 
Same—Proper Party and Cause of Action Must Be Shown. 

—A brief summary of the facts constituting the cause of 
action, or of the facts showing that the parties are necessary 
parties to the action, should be stated so that the court can 
see and determine that there exists a cause of action, or 
that the parties are necessary for some appropriate purpose. 
The party demanding the order shall not be the judge te 
determine that a cause of action exists, or that the parties 
sought to be made parties are necessary parties. It is the 
province and duty of the court to see the facts and deter- 
mine the legal question as to whether there is a cause of 
action or not. Nor is it sufficient to state that the party 
is a neccessary party to an action to compel specific per- 
formance of a contract to convey land in a particular 
locality. The facts must be stated with sufficient fullness 
to develop the contract and the relation of the parties to 

it. Otherwise the party demanding the order will determine 

that he has a cause of action, while the statute requires the 

the court to do so upon facts appearing by affidavit. Claflin 

v. Harrison, 108 N. C. 157, 12 S. E. 895, and the cases 

cited. Bacon v. Johnson, 110 N. C. 114, 117, 14 S. E. 508. 

Where, upon the facts alleged, no judgment can be ren- 

dered affecting lands, it must follow that the defendant is 

not a proper or necessary party, such as is contemplated by 

this section. Claflin v. Harrison, 108 N. C. 157, 158, 12 S. 

. 895. 
Se Nec ceeite for Averment of Due Diligence.—The 

authorities seem to be decisive that, under this section as 

now framed, the allegation that a defendant can not be 

found in the state, after diligent search, is an essential aver- 

ment to a service of original process by publication. Sawyer 

vy. Camden Run Drainage Dist., 179 N. Conse; 183, 102 S. KE. 

273; Wheeler v. Cobb, 75 W.. C215) Faulk Smith, 84 N. Cc. 

501; Grocery Co, v. Collins Bag Co, 142eNS 174, 5575S; 5; 

90; Denton v, Vassilades, 212 IN, (CS S13 Sse Ss. es 

This allegation as to diligence is the very cornerstone to ob- 

tain jurisdiction by publication. Fowler v. Fowler, 190 N. 

C. 536, 540, 130 S. E. 315. 

to dispense 
Wheeler v. 
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An averment, by affidavit or otherwise, that the defend- 
ants “cannot, after due diligence, be found in the state,” 
is an essential requirement to obtain service of summons by 
publication, under this section, and it must be made to ap- 
pear “to the satisfaction of the court.” Groce v. Groce, 214 

N. C. 398, 399, 199 S. E. 388. 
And the fact that the defendant is a nonresident, is not a 

sufficient averment in the affidavit, it being necessary to 
show that after due diligence he cannot be found within the 
state. Davis v. Davis, 179 N. C. 185, 102 S. E. 270. A publi- 
cation based upon the mere allegation that the defendant is 
a nonresident does not give the court jurisdiction under the 
section. Flint v. Coffin, 176 Fed. 872. 
Same—What Constitutes Due Diligence.—When the affi- 

davit for publication sets out the return of the sheriff and 

avers that the defendants cannot be found “after due 
search,” this is tantamount to “‘due diligence.” Rose v. 
Davis, 140 N. C. 266, 269, 52 S. E. 780. 

But, as will be seen from a later paragraph, this section 

does not require the issuance and return of summons not 

served. ‘The preceding paragraph is only an illustration of 

the diligence that will suffice. Ed. Note. 

Same—Specific Allegation of Jurisdiction—There is no 

requirement in this section that an allegation as to the 

court’s jurisdiction shall be made specifically in the affi- 

davit. If the jurisdiction of the court, as to the subject of 

the action, appears from the facts alleged in the affidavits, 

and in the complaint, which was on file at the time the or- 

ders were made, this was sufficient. Page v. McDonald, 159 

N. C. 28, 43, 74 S. E. 642; Bacon v. Johnson, 110 N. C. 114, 

14 S. E. 508; Davis v. Davis, 179 N. C. 185, 102 S. aea/ vs 

County Sav. Bank v. Tolbert, 192 N. C. 126, 129, 133 SiH: 

558. 
Same—Other Allegations.—Specific allegations necessary 

to obtain the order under the particular subdivisions of the 

section will be found under the following analysis line of 

this note. Ed. Note. 
Same—Amendment.—Where the affidavit for the publica- 

tion of a summons was defective, it was proper for the judge 

to permit an amendment and grant an alias order of publi- 

cation instead of dismissing the action. Mullen v. Norfolk, 

etc., Canal Co., 112 N. C. 109, 16 S. E. 901. 

Affidavit Not Required in Proceedings to Foreclose Tax 

Certificate.—Where the summons in proceedings to foreclose 

a tax certificate of the sale of lands in the action against the 

listed owner of the lands has been returned the defendant 

“not to be found,” it is not required as under the provi- 

sions of this section, that this fact be made to appear by 

affidavit to the satisfaction of the court in order for valid 

service by publication. Orange County v. Jenkins, 200 

N. C. 202, 203, 156 S. E. 774. 

Process Must Name Parties Correctly.—In actions for 

foreclosure of mortgages on real estate, in the nature of 

which are tax foreclosure proceedings, under § 105-414, “‘if 

any party having an interest in, or lien upon, such mort- 

gaged premises, is unknown to the plaintiff, and his resi- 

dence cannot, with reasonable diligence, be ascertained, and 

such fact is made to appear by affidavit,” the court may 

order that service be made by publication of a notice of 

the action. But, in accordance with the rule that notice to 

a party defendant is required in order to give the court 

jurisdiction, the process, must correctly name the parties. 

This requirement is mandatory. Board of Com’rs v. Gaines, 

D1 NC, aed eee, 20 ne. 5. (2d) 377. 

Issuance and Return of Summons Not a Prerequisite. — 

This section does not require the issuance and return of 

summons not served as the basis of or condition precedent 

to the publication. Grocery Co. ~. Collins Bag Co., 142 N. 

C. 174, 55 S. E. 90, overruling McClure v. Fellows, 131 N. 

C. 509, 42 S. E. 951, and reinstating Best v. British, etc., 

Morte. Co., 128 N. C. 351, 38 S. E. 923. 

Rights of Heirs May Be Determined Where Service Is 

by Publication.—A judgment entered in an action to deter- 

mine the heirs at law of intestate for the purpose of dis- 

tributing funds in the hands of his administrator, in which 

the court has jurisdiction of the administrator and the 

funds in his hands, and some of the heirs appear in court 

and the other heirs are duly served by publication, is not 

void, the judgment being one in rem, and service velid 

under this section. Ferguson v. Price, 206 N. C. 37, 173 

Sr EB.) 1. 
Where the suit is merely in personam to determine the 

personal rights and obligations of the defendants, construc- 

tive service upon a resident is ineffectual for any purpose. 

Hinton v. Penn. Mut. Life Ins. Co., 126 N. COR test the a OF 

182. 

Cited in Cutter vy. American Trust Co., 213 N. C. 686, 197 

S. E. 542. 
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II. SERVICE BY PUBLICATION ON FOREIGN 
CORPORATION. 

Editor’s Note.—Section 55-38, providing for service on a 
statutory agent of a foreign corporation, would seem to 
apply in nearly all the instances in which the circumstances 
prescribed by this subsection would occur. In view of the 
holding in Pardue vy. Absher, 174 N. C. 676, 94 S. E. 414, 
it is probable that the two sections would be construed as 
cumulative, one of the other, and that the plaintiff might 
exercise an option as to the method of procedure. 

Under this subsection, the unpaid balances due a foreign 
corporation on subscriptions to its stock by subscribers re- 
siding in this state are property of such corporation. Cooper 
v. Adel Security Co., 122 N. C. 463, 30 S. E. 348. 

III. SERVICE BY PUBLICATION ON NONRESIDENT 
WITH PROPERTY WITHIN STATE. 

In General.—A valid cervice by publication cannot he 
made on a nonresident unless he has property within the 
state. Everitt v. Austin Bros., 169 N. C. 622, 86 S. E. 523, 
and it is necessary to set forth this fact in the affidavit. 
Bacon v. Johnson, 110 N. C. 114, 14 S. E. 508. 
A chose in action is property, and embraced in the terms 

of this subsection. Winfree v. Bagley, 102 N. C. 515,9 S. E. 
198. 
Where the summons has been duly returned ‘defendant 

not to be found in the State,” and at the time of its issuance 
it was alleged in a verified complaint and in supporting af- 
fidavits that the cause of action was for money had and 

received, and that the defendant was beyond the limits of 
the State, and was a resident of another State, this section 
has been substantially complied with and the validity of the 
service is upheld. Bethell v. Lee, 200 N. C. 755, 158 S. E. 
493. 

Attachment Necessary. — In an action in personam, in 
which no attachment has been or can be issued, service by 
publication on a nonresident is ineffectual for any purpose. 
Winfree v. Bagley, 102 N. C. 515, 9 S. E. 198. See also 
Price v. Cox, 83 N. C. 261; Wilson v. St. Louis Cook Mfg. 
Co;,, 88° IN. iGe 5. 
Where an action is for the recovery of a debt and there 

is no attachment of the property to confer jurisdiction there 
can be no service by publication of the summons, or hence, 

actual service in another state ‘“‘in lieu of publication’’ would 
be invalid. Long v. Home Ins. Co., 114 N. C. 465, 466, 19 S. 

E. 347; Bernhardt v. Brown, 118 N. C. 700, 701, 24 S. E. 527. 
General Judgment Cannot Be Taken.—A plaintiff cannot 

take a general and personal judgment against a defendant, 

who is a nonresident, upon a service by publication and rot 
even when an attachment has been levied on his prop- 
erty, the court having jurisdiction to adjudge- against him 
only to the extent of the property seized. May v. Getty, 
TAOMIN] (Ge 310, 53" oie 0s 

One who has left the State for an indefinite time, his 
return depending upon a doubtful contingency, is a non- 

resident for the purpose of service of summons by publi- 
cation within subsection 3 of this section even though he 
may have retained his domicile in this state. And the 
cause of his absence from the state is immaterial if such 
absence prevents personal service for an indefinite period 
of time. Brann v. Hanes, 194 N..C. 571, 140 S. E. 292. 
See note under § 1-441. 

IV. SERVICE BY PUBLICATION WHERE LIEN IS 
SUBJECT OF LITIGATION. 

In General.—In Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 
565, it is said: “Such service (by publication) may also be 
sufficient in cases where the object of the action is to reach 
and dispose of property in the state, or of some interest 

therein, by enforcing a contract or lien respecting the same 

or to partition it among different owners, or, where che 

public is a party, to condemn and appropriate it for a pub- 
lic purpose.” This is cited and approved in Winfree v 
Bagley, 102 N. C. 515, 684, 9 S. E. 198; and Long v. Honte 
Ins. Co., 114 N. C. 465, 19 S. KE. 347; Bernhardt v. Brown 

118 N. C. 700, 701, 706, 24 S. E. 527, 715. ; 
; A judgment to enforce a mechanic’s lien is a proceeding 
in rem, and service by publication is authorized by this 
subsection. Bernhardt v. Brown, 118 N. C. 700, 701, 706, 24 
SMio2 015: 

V. SERVICE BY PUBLICATION IN ACTIONS FOR 
4 DIVORCE. 

For article on ‘North Carolina and Jurisdiction for 
Divorce,” mentioning this section, see 1 N. C. Law Rey 
95 et sea. . 
The Affidavit. — The requirements of this section are 

mandatory, and must be followed in good faith in actions of 
divorce to obtain an order of publication of service of sum- 
mons, and where the plaintiff in divorce fails to make affi- 
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davit that the defendant cannot after due diligence be found 
in the state, knowing that she was residing in another 
county therein, subject to personal service, and the sum- 
mons has been returned endorsed that defendant cannot be 
found within the county ot its issuance, etc., the judgment 
rendered therein by the superior court is void, and may be 
vacated by the court granting it within its inherent powers. 
Fowler v. Fowler, 190 N. C. 536, 130 S. E. 315. For cases 
pertaining to the affidavit generally, see ante, this note, 
“In General” I. 
Order of publication of service of summons in an action 

by the wife for divorce is not objectionable as irregular, for 
the failure of the affidavit to set forth a good cause of ac- 
tion, when there are therein allegations that the husband 
had abardoned his wife, had left the State after having 
wrongfully appropriated her separate property to his own 

use, leaving her without support, and had subjected her to 
an inquisition of lunacy, and is now professionally engaged 
in another State upon a good salary, etc.; and this principle 
also applies to a suit of the wife to recover lands purchased 
by the husband with her separate money, and title taken 
in himself without her consent, and in either case publica- 
tion may be made. White v. White, 179 N. C. 592, 103 S. EF. 
216: 

The Supreme Court has the power to permit an amend- 
ment therein to an affidavit made for the publication of a 
summons; but where the action is for divorce a vinculo, and 

the defect is in omitting the averment that the defendant 
cannot after due diligence be found in this state, and it is 
admitted that the defendant is a nonresident and at the time 
embraced by the publication, was absent from the state, the 
Supreme Court may remand the case to the Superior Court 

to hear and consider the evidence, and the Superior Court 
Judge, for the purpose of being advised may submit the 
question to a jury. Davis v. Davis, 179 N. C. 185, 102 S. ©. 
270. 
Applied in King v. King, 84 N. C. 32; Burrowes v. Bur- 

rowes, 210 N. C. 788, 188 S. EF. 648. 

VI. SERVICE BY PUBLICATION ON 
CORPORATION. 

Editor’s Note.—As in the case of service of process by 
publication on a foreign corporation, discussed ante this note 
under the analysis line, ‘‘Service by Publication on a 
Foreign Corporation,” IJ, it would appear that this subsec- 
tion has been radically affected by the provisions of section 

55-38 which were taken from the Public Laws of 1901. The 
exact effect of this latter act is conjectural as the point has 
not been adjudicated by the cases. 

In General.—Until the passage of this section there was 
no means provided for service of process against a domestic 
corporation whose officers and agents could not be found. 
It was simply a casus omissus. Bernhardt v. Brown, 118 N. 
Peme701, 707, 24 9. 3. 527, 715. ; ‘ 

“Certainly it is competent for the legislature to provide 
that, as to a corporation created by it, if no officer or agent 
of such corporation can be found in the state, then service 
can be had by publication.”” Bernhardt v. Brown, 118 N. C. 

700, 701, 708, 24 S. E. 527, 715. 

§ 1-99. Manner of publication. — The order 
must direct the publication in one or two news- 
papers to be designated as nost likely to give 
notice to the person to be served, and for such 
length of time as is deemed reasonable, not less 
than once a week for four successive weeks, of a 
notice, giving the title and purpose of the action, 
and requiring the defendant to appear and an- 

swer, or demur to the complaint at a time and 
place therein mentioned; and no publication of 
the summons, or mailing of the summons and 
complaint, is necessary. The cost of publishing 
in a newspaper shall not exceed one dollar and 
fifty cents an inch of solid type, and shall in no 
case exceed six dollars for the notice. (Rev., s. 
Sageeicode, s. 219; 1903, c. 134;°C: C. P., c. 84: 
BA76-7..c, 241,:s..3; C..S. 485.) 
Cross Reference.—As to cost of legal advertising, see § 

1-596. 

Sufficiency of Publication.—It is sufficient if the publica- 
tion contains the substantial elements of the summons, and 
the fact that it is not a literal copy will not render the serv- 
ice void. Guilford County v. Georgia Co., 109 N. C. 310, 13 
S$. E. 861. 

Service 

DOMESTIC 

of summons made by publication from 3 of 
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August to 31 of August, the term of the court to which the 
process was returnable beginning on the latter day, is a 
sufficient publication of “once a week for four weeks,” and a 
compliance with the statutes in that respect. Guilford 
County v. Georgia Co., 109 N. C. 310, 13 S. E. 861. 
There being no specific requirement of statute that an 

order for the publication of summons state that the pa- 
per in which the publication is ordered to be printed is 
the one “most likely to give notice to the person to ba 
served,” a judgment that the clerk be restrained from 
ordering publication in a certain paper without such 
finding in the order is beyond the terms of the statute 
and would seem to be discriminatory, and on appeal tha 
judgment will be modified; an order for publication of 
summons being made by a court of record there is a pre- 
sumption in favor of the rightfulness of its decrees, and 
it will be presumed that the statutory findings and de- 
termination had been made, without specific adjudication 
in the order to that effect. Elias v. Commissioners of 
Buncombe County, 198 N. C. 733, 153 S. E. 323. 
Warrant of Attachment Insufficient.—The publication of 

the warrant of attachment does not serve the purpose of thig 
section, as the section specifies that the publication of notica 
must be in a newspaper. Ditmore vy. Goins, 128 N. C. 325, 
327, 39 S. E. 61. 

§ 1-100. When service by publication complete. 
—In the cases in which service by publication is 
allowed, the summons is deemed served at the 
expiration of the time prescribed by the order of 
publication, and the party is then in court: and the 
defendant shall have twenty days thereafter in 
civil actions and ten days in special proceedings in 
which to answer or demur. (Rev., s. 444: Code, 
Se eets CeCe Ps 88'1089) c)49 SEC, 487.) 
Editor’s Note.—The 1939 amendment added the part of this 

section appearing after the semicolon. 
For comment on the 1939 amendatory act, see 17 N. C. 

Law Rev. 345. 

§ 1-101. Jurisdiction acquired from service.— 
From the time of service of the summons, in a 
civil action, or the allowance of a provisional 
remedy, the court is deemed to have acquired 
jurisdiction, and to have control of all subse- 
quent proceedings. (Rev., s. 445;°Code, $)-229-°C. 
CH Paten Oui. 8.489") 
Cross Reference.—As to when action is commenced, see § 

1-14. 
Cited in O’Briant vy. Bennett, 213 N. C. 400, 196 S. E. 336. 

§ 1-102. Proof of service—Proof of the service 
of the summons or notice must be— 

1. By the certificate of the sheriff or other 
proper officer. 

2. In case of publication, the affidavit of the 
printer, or of his foreman or Principal clerk, 
showing the same. 

3. The written admission of the defendant. 
aot s. 446; Code, s. 228; C. C. P,, s. SI OaS. 
489, 

This section is exhaustive and proof of the service of a notice must be such as is required by this section. Allen y, Strickland, 100 N. C. 225, 6 S. E. 780, 
Necessity for Proof.—Where service of Process on nonresi- 

dents was necessary it is error for the judge of probate (or 
clerk) to make an order for the sale of lands without ad- 
judging by the proofs required by this section that the de- 
fendants had been regularly served with process by publica- 
tion. Hyman y. Jarnigan, 63 N. C. 96. 
Written Admission.—Where service is accepted in writing, it 

will be treated as “the written admission of” service as con- 
templated by this section. First Nat. Bank v. Wilson, 80 N. 
C. 200; Nicholson v. Cox, 83 N. C. 44. Godwin v. Monds, 106 
N. C. 448, 450, 10 S. E. 1044. 

It is manifest that no verbal admission of service or assent 
to the service as made will be a service within the provision 
of this section. First Nat. Bank v. Wilson, 80 N. C. 200, 
202. 

Personal service of a copy of the summons on a defendant, 
or his written admission thereof, is necessary to constitute 
a case in court. A copy left with defendant’s wife is not a 
legal service, and proof of its delivery to him by her, or of 
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his recognition of or verbal assent thereto, will not make it 
sufficient. First Nat. Bank v. Wilson, 80 N. C. 200. 

Cited in Brann vy. Hanes, 194 N. C. 571, 140 S. E. 292; 
Dunn vy. Wilson, 210 N. C. 493, 187 S. E. 802. 

§ 1-103. Voluntary appearance by defendant.— 
A voluntary appearance of a defendant is equiva- 
lent to personal service of the summons upon 
him! .CReveaiemetieecode, 6.229; (CVC Pengo. 
Cn Siva 909) 
Effect of General. Appearance. — A _ general appearance 

waives all defects and irregularities, and is sufficient even if 
there has been no service at all of the summons shown. 
Ashford v. Davis, 185 N. C. 89, 116 S. E. 162. Burton v. 
Smith, 191 N. C. 599, 132 S. E. 605; Asheboro v. Miller, 220 
N. C 298, 17 S. E. (2d) 105; Moseley v. Deans, 222 N. C. 
731, 24 S. E. (2d) 630; Harris v. Bennett, 160 N. C. 339, 76 

Se ea Ue 
“By making a general appearance and filing an answer 

upon the merits the defendant waived any defect in ‘the 
service of the summons. The statute provides that the volun- 
tary appearance of a defendant is equivalent to personal ser- 
vice of the summons.” McCollum v. Stack, 188 N. C. 462, 
465, 124 S. E. 864; Moody v. Moody, 118 N. C. 926, 23 S. E. 

933. 
An appearance for the purpose of filing a demurrer or 

answer to the complaint is a general appearance to its 
merits and confers jurisdiction by waiving a proper serv- 
ice of summons. Reel v. Boyd, 195 N. C. 273, 141 S. E. 
891; Abbitt v. Gregory, 195 N. Cc. 20S ade (Seely, 0576 
The giving of a replevy bond is equivalent to a general 

appearance entered by a defendant in attachment, and is 
a waiver of the irregularities, if any, in the service of sum- 
mons, or the necessity of such service, and estops the de- 
fendant from denying ownership of the property levied on, 
but it does not estop defendant from traversing the truth 
of the allegation on which the attachment is based. Biz- 

zell v. Mitchell, 195 N. C. 484, 142 S. E. 706. 
What Constitutes a General Appearance.—A motion to 

dismiss for failure of plaintiff to file security for costs, 
pertains to a procedural question apart from the merits of 
the action, and an appearance for the purpose of making 

this motion, and a motion to dismiss for want of jurisdic- 
tion, does not constitute a general appearance. Mintz v. 

Frink 217 N.-G, 101;26-S:. EH. 2d) 204: 
Cited in Brann v. Hanes, 194 N. C. 571, 140 S. 

§ 1-104. Personal service on nonresident When 
the place of residence of a person out of the state 
is known and the same is made to appear by 
affidavit, in lieu of publication in a newspaper it 
is sufficient to mail a copy of the summons, notice 
or other process, accompanied by a statement as 
to the nature of the action or proceeding, to the 
sheriff or other process officer of the county and 
state where the defendant resides, who shall serve 
same according to its tenor. The process officer 

who serves the paper shall, in making his return, 
use a form of certificate substantially as follows: 

State of 45 : 
GSountyerls so. och ws SRR eee te aks bce cere qe 33 

Affidavit of 

Service of Summons; 
Clerk’s Certificate 

E. 292. 

| Fea ecloror [Sheriff or other process officer] 
Of «the. commis a onscity| of planets , State of 
bn 5 A eee being duly sworn, do certify that on 
the GEAIO MOVE Mtrpats , «LO ae, Lo serveduthe 

summons and accompanying statement hereto 

attached by delivering a copy of the same to 

Sentence , the defendant(s) therein named. 

esis oydin in ah "aha dup beat PRR las niet SISAL al ie ae [ Sheriff 
or other process officer] 

e.ce 28 eee Glerkworathe net.) see noe 
Court of the Counte Losi) (Of 8. ae ay Pee 
mEdtor Ol uss > awtiateet , do certify that said court 
is a court of record Whale the seal hereto at- 

fiched* vthate oe. eee is well knowr. to me as 
4. Bae ie [Sheriff or other process officer] 
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of said “county [orverty |) Of 4. Weed. , and that he 
has full power and authority to serve any and all 
legal processes issuing from courts of this state; 
that said personally appeared before 
me this day and made and subscribed the above 

sate ee) erie nie ere 

affidavit relative to service of summons on 

Ahis.the ~. 4....day7ar eens s mit eee 

[LS] ee eee Se A ome 
Clerk, of the’ .c.25 ; 
Court of the County for 
CHEV Wer a seers cre > State 
GLA) Ge eines ba, Poe oe 

(Rev., s. 448; 1891, c. 120; 1943, c. 543; C. S. 491.) 

Editor’s Note.—The 1943 amendment inserted the form 

of affidavit of service of summons, and changed the form 
of the clerk’s certificate. 

When Service by Mail Permitted. — The service of sum- 
mons and other process authorized by this section is ‘“‘in 
lieu of publication in a newspaper,’ and can only be made 
in those cases where publication could be made, to wit, in 
actions which are virtually proceedings in rem or quasi 
in rem, and in which the jurisdiction as to nonresidents 
only authorites a judgment acting upon the property, 
Long v. Home Ins. Co., 114 N. C. 465, 19 S. E. 347. 
Cumulative Method. — The method of mailing the proc- 

ess is optional and not exclusive of service by publication 
in cases in which this last is proper. Mullen v. Norfolk, 
etc., |\Cartal? Co,, 149N. C. 8, 19.S. ES) 106: 
Jurisdiction Acquired. — The courts of this State have 

jurisdiction of the persons of nonresident defendants to the 
extent required in Proceedings in rem or quasi in rem, 
when personal service is made by complying with the re- 
quirements of this section and the property is situated 
here. Vick v. Flournoy, 147 N. C. 209, 60 S. E. 978. 
Omission of Clerk’s Seal.—A summons issued without 

the seal of the clerk of the court, personally served upon 
nonresident defendants under this section, is an irregu- 
larity. Vick v. Flournoy, 147 N. C. 209, 60 S. E. 978. 
Objection made to the summons, which was issued under 

this section without the seal of the clerk of the court to 
nonresident defendants, cannot be sustained when it ap- 
pears that the defendants have been actually notified of 
the time and place of the trial and informed of the nature 
and purpose of the action. Such defect may now be cured 
by the act of the clerk in supplying the seal pursuant to 
an order properly made in the cause. Vick v. Flournoy, 
147 N. C. 209, 60 S. E. 978. 
Application. — A motion, by special appearance of the 

nonresident defendants, to disriiss the action for want of 
jurisdiction of the person will not be granted in a suit to 
redeem lands and to enforce a contract solely in respect of 
the same, when the locus in quo is situated within the 
State and personal service was made in compliance with 

this section. Vick v. Flournoy, 147 N. C. 209, 60 S. E. 978. 
Where from the verified pleadings of a party the location 

of the defendant is determined and personal service has 
been made, an exception to the validity of the service on 
the ground that the place of residence of defendant in an- 
other state was not made to appear by affidavit to the 
clerk prior to the mailing of the summons cannot be sus- 
tained, the provisions of this section having been substan- 
tially complied with. Fidelity, etc., Co. v. Green, 200 N. C. 
535, 157 S. E. 797. But a different rule applies to § 1-98, re- 

lating to service by publication where the defendant’s rights 
may be lost through lack of knowledge and lapse of time. 

This section has no application to service of subpoenas in 
criminal actions. There is so statute which authorizes 
service on witnesses beyond the state in such cases. State 
v. Means, 175 N. C. 820, 824, 95 S. E. 912. 

Applied in Vestal v. Moseley Vending Machine Exch., 
219 N. C. 468, 14 S. EB. (2d) 427. 

Cited in Cutter v. American Trust Co., 213 N. C. 686, 197 
S. E. 542: 

§ 1-105. Service upon non-resident drivers of 
motor vehicles——The acceptance by a_non-resi- 
dent of the rights and privileges conferred by the 

laws now or hereafter in force in this state per- 
mitting the operation of motor vehicles, as evi- 

denced by the operation of a motor vehicle by 

such non-resident on the public highways of this 
state, or the operation by such non-resident of a 
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motor vehicle on the public highways of the state 
other than as so permitted or regulated, shall be 
deemed equivalent to the appointment by such 
non-resident of the Commissioner of Motor Ve- 
hicles, or of his successor in office, to be his true 
and lawful attorney upon whom may be served all 
summonses or other lawful process in any action 
or proceeding against him, growing out of any acci- 

dent or collision in which said non-resident may 
be involved by reason of the operation by him, 

for him, or under his control or direction, express 
or implied, of a motor vehicle on such public 
highway of this State, and said acceptance or op- 
eration shall be a signification of his agreement 
that any such process against him shall be of the 
same legal force and validity as if served on him 
personally. Service of such process shall be made 
by leaving a copy thereof, with a fee of one dol- 
lar, in the hands of said Commissioner of Motor 
Vehicles, or in his office, and such service shall be 
sufficient service upon the said non-resident: Pro- 

vided, that notice of such service and a copy of 
the process are forthwith sent by registered mail 
by the plaintiff or the Commissioner of Motor Ve- 
hicles to the defendant and the defendant’s return 
receipt and the plaintiff's affidavit of compliance 
herewith are appended to the summons or other 
process and filed with said summons, complaint 
and other papers in the cause. The court in 
which the action is pending shall order such con- 
tinuance as may be necessary to afford the de- 
fendant reasonable opportunity to defend the ac- 
gon. (1929, c.075, s.4; 1941) ce. 8t, ‘sv 4) 

This section is constitutional and valid. Bigham y. Foor, 
201 N. C. 14, 158 S. E. 548; Wynn vy. Robinson, 216 N. C. 
347, 4 S. E. (2d) 884. 

Section Not Retroactive.—This section providing that a 
nonresident by using the highways of the State, will be 
deemed to have appointed the Commissioner of Revenue 
as his agent for the service of process is not remedial or 
curative, but affects a substantial right, and the appoint- 
ment of the Commissioner thereunder is contractual, and 
the statute is not to be given retroactive effect, and 
service of process thereunder in an action accruing be- 
fore the effective force of the statute is void. Ashley v. 
Brown, 198 N. C. 369, 151 S. E. 725. 

Car Must Be under Control of Nonresident Defendant.— 
In order to hold an attempted service upon a nonresident 

valid under this section there must be sufficient evidence 
to support a finding that the automobile was operated un- 
der the “control or direction, express or implied” of the 

nonresident defendant. Smith v. Haughton, 206 N. C. 587, 
174 S. E. 506. 

An affidavit of a salesman that the details of his sched- 
ule and the control of his automobile were determined by 
him, subject to the approval of his corporate employer, 
supports the finding of the court that the automobile was 
being operated for the corporate employer and under its 
control and direction, express or implied, within the mean- 
ing of this section and, in an action to recover for alleged 
negligent operation of the car, service of process on the cor- 
porate employer through the commissioner of revenue is valid, 
Wynn v. Robinson, 216 N. C. 347, 4 S. E. (2d) 884. See also, 
Queen City Coach Co. v. Chattanooga Medicine Co., 220 
N. C. 442, 17 S. E. (2d) 478. 
Averments in affidavits that the automobile causing the 

injury in suit, admittedly owned by the nonresident corporate 
defendant and driven in this state by its salesman, was be- 
ing driven here with the corporation’s permission for the 
Purpose of effecting a sale, is sufficient evidence to support 
the court’s finding that the automobile was being driven at 
the time of the injury for the corporation or was under its 
implied control and direction so as to support service of 
process on it by service on the commissioner of revenue. 
Crabtree v. Burroughs-White Chevrolet Sales Co., 217 N. 
A875) 9 Ss (2d) °23. 
Where a deputy sheriff of the state of South Carolina 

was traveling through this state to return a prisoner to 
that state in his own car, which was driven by another 
whom he engaged to drive the car and to assist in re- 
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turning the prisoner, it was held that the deputy sheriff 
was without authority to designate another to act for the 

sheriff, and the driver of the car was not operating same 
for the sheriff and under the sheriff’s direction and con- 

trol within the purview of this section, and therefore sery- 
ice of process on the sheriff by service on the commis- 
sioner of revenue was void. Blake v. Allen, 221 N. C. 445, 
20 S. E. (2d) 552. 

Nonresident wife living with her husband in another state 
may serve summons on him by service on commissioner of 
revenue in her action instituted in a county in this state, to 
recover for injuries sustained in an automobile accident which 
occurred in this state and which resulted from his alleged 
negligence. Alberts v. Alberts, 217 N. C. 443, 8 S. E. (2d) 
523. 
Where plaintiff is the wife of defendant, both are nonresi- 

dents, and the action was instituted to recover for injuries 
sustained by plaintiff in an automobile accident which oc- 
curred in this state, service of process on defendant by 
service on the commissioner of revenue under the provisions 
of this section is valid. Bogen v. Bogen, 219 N. C. 51, 12 
S. E. (2d) 649. 
Findings by Trial Court That Defendant Was a Non- 

resident Is Conclusive on Appeal-—Upon motion to dis- 
miss an action on the ground that the defendant was a 
resident of this state and was served with summons un- 
der a statute authorizing service on nonresidents, the find- 
ing of fact by the superior court judge that the defendant 
was a nonresident, based upon competent evidence, is con- 

clusive on-appeal. Bigham v. Foor, 201 N. C. 14, 158 S. E. 
548. 

This section makes no provision for service on the per- 
sonal representative of a deceased automobile owner who 
dies after an accident occurring in this state and before 
service of process, and service under the statute upon such 
personal representative confers no jurisdiction on our courts, 
since an agency, unless coupled with an interest, is termi- 
nated by the death of the principal. Dowling v. Winters, 208 

Ne Cr oelselsie Stree sol. 
This section does not warrant service upon a nonresident 

owner in an action for abuse of process based upon such 
owner’s arrest of plaintiff after a collision between their carg 
in this state, since the action for abuse of process does not 
arise out of a collision in which defendant was involved by 
reason of the operation of his automobile in this state. 
Lindsay wa short, 210, IN. CG, 287, 186° S:. EB. 239. 
Cited in Howard v. Queen City Coach Co., 212 N. C. 201, 

193: 78.5 Helse. 

§ 1-106. Record of such processes; delivery of 
returnThe Commissioner of Motor Vehicles 
shall keep a record of all such processes, which 
shall show the day and hour of service upon him. 
When the registry return receipt shall be returned 
to the Commissioner of Motor Vehicles, he shall 

deliver it to the plaintiff on request and keep a 
record showing the date of its receipt by him and 
its delivery to the plaintiff. (1929, c. 75, s. 2; 1941, 
Cr 30, 5045) 

§ 1-107. Alternative method of service upon non- 

resident defendants.—In addition to the method 
provided in §§ 1-105 and 1-106, the plaintiff may 
adopt the following method of giving notice to a 
non-resident defendant or defendants: 
When the place of residence of the defendant or 

defendants in the action described in §§ 1-105 and 
1-106 is made to appear by affidavit filed with the 
Commissioner of Motor Vehicles and the plaintiff 
files with the Commissioner of Motor Vehicles at 
least five ($5.00) dollars to pay the costs of the 
service hereinafter provided for, then it shall be 
sufficient for the Commissioner of Motor Vehicles 
to mail a copy of the summons, together with a 

statement sufficient to show the nature of the ac- 
tion or proceedings, accompanied by his certificate 
that the summons and complaint had been served 
on him, to the sheriff or other process officer of the 

county and state where the defendant or defend- 
ants reside. This sheriff or other process officer, 
authorized to serve process in the state to which 
it is sent, shall serve the same according to its 
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tenor. This sheriff or process officer, who serves 
the papers, shall, in making his return, use a form 
of certificate substantially as follows; and this 
form of certificate shall accompany the other 
papers in the case: 

Affidavit of 
State yl) sai veri : te ; : 
Ey euihay foe eee Shee peivink os Sunline aes 

j Clerk’s Certificate 

Lise ey ee . [Sheriff or other process officer] 
of the County’ [or city] of ........-5) State zor 

a Sas .., being duly sworn, do certify that on 
the day. tones: , 19.., I served the sum- 
mons and accompanying statement hereto at- 
tached by delivering a copy of the same to 

Ce, eae , the defendant(s) therein named. 
fee Ny Ns eee {Sheriff 
or other process officer] 

1 ae ire aises-antsl  Clerkvot the. Sipe court oF 
the County [or City] of . Ske erate) OL 
BNR a thes , do certify that said court is a court of 

record having the seal hereto attached; that 

PRE bho a Al 1S. WELLS KNOWN GEO mtIneMel Same tetsteiers auc srs 
[Sheriff or other process officer] of said county 
for city] of .........., and that he has full power 

and authority to serve any and all legal processes 

issuing from courts of this state; that said 
personally appeared before me this day and made 
and subscribed the above affidavit relative to serv- 
ice Of SUMMODSHOnweee a eee 

This the ‘(a7 dayeenmers..-. regcee 
GR ES | ob ga notes 8 Were aia etree 

Clerk of the s....4..%., Court. o 
the County [orjCity] ore. .., 

StateLor: wae 

Said sheriff or process officer shall immediately 

upon the execution of this evidence of service, 

return the same with the original papers in the 

cause to the Commissioner of Motor Vehicles, 

Raleigh, North Carolina. When the Commissioner 

of Motor Vehicles shall receive these papers, thus 

served, he shall deliver the same to the plaintiff on 

request, and keep a record showing the date of 

their receipt by him and their delivery to the plain- 

tiff. Upon the filing of these papers in the court 

where the action is pending, accompanied by evi- 

dence of service upon the Commissioner of Motor 

Vehicles, as required by § 1-105, that shall 

constitute presumptive evidence of actual notice 

to the defendant or defendants of the pendency of 
the action and of its nature and effect. (1931, c. 
3, s. 1; 1941, c. 36; 1943, c. 543.) 
Editor’s Note.—The 1943 amendment made changes in the 

return form prescribed by this section. 

eee er rere seer eeeeeeoe 

§ 1-108. Defense after judgment on substituted 

service. — The defendant against whom publica- 

tion is ordered, or who is served under the pro- 

visions of §§ 1-104 through 1-107, or his represen- 

tatives, on application and sufficient cause shown 

at any time before judgment, must be allowed to 
defend the action; and, except in an action for 
divorce or in an action for the foreclosure of 
county or municipal taxes, the defendant against 
whom publication is ordered, or his representa- 
tives, may in like manner, upon good cause 
shown, be allowed to defend after judgment, 
or at any time within one year after notice there- 
of, and within five years after its rendition, on 
such terms as are just; and if the defense is suc- 
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cessful and the judgment or any part thereof has 
been collected or otherwise enforced, such restitu- 
tion may be compelled as the court directs. Title 
to property sold under such judgment to a pur- 
chaser in good faith is not thereby affected. No 

fiduciary officer or trustee who has made distribu- 
tion of a fund under such judgment in good faith 
is personally liable if the judgment is changed by 
reason of such defense made after its rendition; 
nor in case the judgment was rendered for the 
partition of land, and any persons receiving any of 
the land in such partition sell it to a third person; 
the title of such third person is not affected if such 

defense is successful, but the redress of the per- 
son so defending after judgment shall be had by 
proper judgment against the parties to the origi- 
nal judgment and their heirs and personal repre- 
sentatives, and in no case affects persons who in 

good faith have dealt with such parties or their 
heirs or personal representatives on the basis of 
such judgment being permanent. (Rev., s. 449; 
Code(s; 22031 CA CoeP ass 8501917 Cr 68>. 1945 .0cc: 
228,548;3-Go'S,) 492.) 

Editor’s Note—The first 1943 amendment, which inserted 
in the first sentence the words “or in an action for the 

foreclosure of county or municipal taxes,’ provided that 
it should not apply to members of the armed forces of the 
United States of America during the present war and six 
months thereafter. 

The second 1943 amendment substituted in the third line 
“$§ 1-104 through 1-107” for ‘§ 1-104.” 

This section will be broadly construed to include within 
the term ‘‘representatives’’ all persons succeeding the rights 
of such party, in this case a mortgage creditor. Hood y. 
Freel, 206 N. C. 432, 174 S. E. 310. 

Right to Remedy Afforded by Section.—Where the judg- 
ment affects the rights of the petitioner’s debtor and is 
based upon substituted service, the petitioner’s debtor is en- 
titled to invoke the remedy contained in this section. Hood 
vy. Freel; 206° N. CY 432, 435,°174 S. B. 310: 

Not Applicable to Justices’ Court. — This section is not 
applicable to a proceeding in a justice’s court. Thompson 
v. Lynchburg Notion Co., 160 N. C. 519, 76 S. E. 470. 

Effect and Sufficiency of Findings by Clerk—Extension of 
Time to Plead.—A nonresident defendant served by publi- 
cation, and failing to file answer within the time fre- 
scribed by law, may make application to the clerk before 
judgment for good cause shown to be allowed to file plead- 
ings and defend the action, as provided by this section, and 

where upon such application and affidavits filed by him set- 
ting forth facts showing prima facie good cause and a mer- 
itorious defense, the clerk finds as a fact that he has a 
meritorious defense and has shown good cause, the clerk’s 

order allowing him to file answer and defend the action 
will not be held for error for the clerk’s failure to more 
specifically find the facts constituting such meritorious de- 
fense, and it is within the discretion of the judge of the 
Superior Court on appeal to enter an order allowing an ex- 
tension of time for filing answer as provided by sections 

1-152, 1-276. Vann v. Coleman, 206 N. C. 451, 174 S. E. 301. 
Judgment as Bar to Action against Administrator.—Where 

an administrator has disbursed the funds in his hand in 
accordance with the judgment and filed his final account, 
the judgment will bar an action against the administrator 
by those heirs unknown at the time of the institution of 
the action and who did not see the notice by publication 
and did not appear in the action, this section providing 
that no fiduciary officer acting in good faith shall be per- 
sonally liable for such disbursement. Ferguson y. 
206: Ne Co c879 Lis: So. Eads 

Vacation of Judgment. — Under this section the defend- 
ant, where his affidavit fully justifies the findings of fact 
made by the court and brings him within the terms of 
the section, has a legal right to have the judgment va- 
cated. Such a right is absolute and not within the discre- 
tion of the presiding judge. Rhodes vy. Rhodes, 125 N. C. 191, 
34 S. E. 271; Page v. McDonald, 159 N. C. 38, 74 S. EB. 642; 
Moore v. Rankin, 172 N. C. 599, 600, 90 S. E. 759. 
The allegations of the complaint particularly describing 

the lands situate here of the nonresident husband sought 
to be subjected to the wife’s claim for alimony in her suit 
for divorce, and the judgment therein directing it to be 

Price, 
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sold accordingly, practically amount to an attachment of 
the lands indicated. White v. White, 179 N. C. 592, 103 
S. EB. 216, 

Good Cause. — Allegations by the movant to set aside a 
judgment, for irregularity, that he has “a good and meri- 
torious defense,” is but his own opinion, and is insufficient; 
nor is it aided by erroneous statements of matters of law 
or of conflicting facts that have been judicially found ad- 
verse to his contentions. White v. White, 179 N. C. 592, 
103 S. E. 216. 
No “good cause is shown” to set aside a judgment al- 

lowing alimony to the wife pendente lite her action for 
divorce, or in a suit to declare him her trustee in taking 
title to lands bought with her money and without her con- 
sent, where publication of summons has been regularly 
made under this section, and in proceedings regular upon 
their face, when the motion has been made after a lapse 
of nearly five years, the defendant had actual knowledge 
of the action, and the death of the wife has caused the 
loss of the evidence upon which the judgments were ren- 
dered. White v. White, 179 N. C. 592, 103 S. E. 216. 
The words of this section ‘upon such terms as are just” 

ought not to be construed as limiting or modifying the 
right to defend, which is an absolute, legal right of the 
defendant. They should be construed as conferring upon 
the court, by whose order the defendant obtains his legal 

right to defend, power, by the imposition of just terms, to 
put plaintiff and defendant, as near as may be, in the 
same relative position, with reference to the subject-matter 
of the litigation, as they were in at the time the action was 
begun, or at least at the time the defendant would have 
been required to answer the complaint if the summons had 
been personally served upon him. The court has power to 
do this by orders with reference to the costs that have 
accrued, or by interlocutory orders, with respect to prop- 
erty within its jurisdiction, or by such orders, designed 
to protect the plaintiff who had recovered the judgment, 
set aside and vacated upon the motion of the defendant, 
upon service of summons on the defendant as provided by 
the laws of this state, from loss which might result to 
him from the action of the court. It ought not to be held 

that the court has power to impose terms upon the de- 

fendant which would result in depriving him of a right 

guaranteed to him by law. The right to defend an action 

necessarily involves a right to answer or demur to the 

complaint, in accordance with the provisions of the statute 
or general rule of court, and thus to raise issues of fact 
to be tried by a jury, or issues of law to be tried by the 
court. It cannot be said that although this right is abso- 
lute a defendant can enjoy it only at the discretion of 

the court. Burton v. Smith, 191 N. C. 599, 605, 132 S. HW. 

605. 
Any Exception. — Being a remedial statute, a just con- 

struction allows the party against whom a judgment has 

been taken to set up any exception which would have pre- 

vented or modified the judgment, e grege, inequality of 

partition. Rhodes v. Rhodes, 125 N. enka a2 Soe Ae 

The defense intended to be allowed, under this section, 

to one who has not been actually but only constructively 

in court (by publication), is not confined to matters which 

if pleaded in apt time would defeat the action. Rhodes v. 

Rhodes, 125 N. C. 191, 34 S. E. 271. 

Facts Must Be Found by Court. — Upon a motion to he 

allowed to defend under this section, the facts in the case 

must be found by the court in which the motion is made. 

Utley v. Peters, 72 N. C. 525. 

Judgments by Default. — Where a judgment by default 

in the state court in an action against a nonresident de- 

fendant by a resident plaintiff, in which summons by pub- 

lication was made, has been set aside on defendant’s mo-' 

tion. the mere fact that the judge has allowed him the 

statutory time in which to answer or demur, without de- 

fendant’s objection, does not call for the exercise of the 

court’s discretion, and the defendant may therein aptly 

file his petition and bond for the removal of the cause to 

the Federal Court as a matter of his legal right. Burton v. 

Smith, 191 N. C. 599, 132 S. E. 605. 

A judgment by default final in favor of material furnish- 

ers, etc., for a building erected on the lands of a nonresi- 

dent owner, by service of summons by publication, may 

be set aside upon defendant’s motion under this section, 

meade in two days after he had notice of the pendency of 

the action, upon a finding of a meritorious defense. Bur- 

ton v. Smith, 191 N. C. 599, 132 S. E. 605, and other cases, 

cited as controlling. Bassett Lumber Co. v. Rhyne, 192 

BIS TS. 139 S50 EG. 9205 
Where service has been made by publication, upon de- 

fendant’s motion to set aside a judgment by default in 
plaintiff's favor, within five years from its date, or one 
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year after notice, this section applies to the exclusion of 

section 1-220. Foster v. Allison Corp., 191 N. C. 166, 131 
S. E. 648. 
By appearing and moving to set aside a judgment by de- 

fault rendered, a nonresident defendant upon whom sum- 
mons by publication had been made, and who brings him- 
self within the provisions of this section by moving within 
a reasonable time after notice, has as a matter of right 
twenty days from the time such judgment had been set 
aside in which to answer or demur, and only by request- 
ing or acquiescing in a longer time granted by the court 
is there a waiver of his right to file a petition and bond for 
the removal of the cause to the United States Court, under 
the Federal Satute. Burton v. Smith, 191 N. C. 599, 132 
So. E605: 
Exception as to Lands Sold in Divorce Proceedings. — 

The provisions of this section, as to setting aside judg- 

ments against nonresident defendants served by _ publica- 
tion, upon motion showing sufficient cause, made within 
a year after notice, and within five years after its rendi- 
tion on such terms as may be just, with restitution, etc., 

does not apply where the lands have been regularly sold 
under an order of court in divorce proceedings, of which 
the defendant had notice, to pay the wife alimony which 
had been allowed her. White v. White, 179 N. C. 592, 103 
S. E. 216. See note of this case under § 50-15. 
Same — Attachment of Lands — Alimony — Notice. — 

Attachment of the lands situated here of the nonresident 
husband, is not necessary to subject it to the payment of 
alimony regularly allowed the wife pendente lite her suit 
for divorce, upon publication of summons, or to declare the 
husband her trustee in his purchase of lands with her sepa- 
rate money, to which he had taken title in himself, with- 
out her consent, nor in either case is any notice required 
beyond publication of summons. White v. White, 179 N. 
C592 103 Soe. 216s 

Record Held to Disclose ‘Good Cause Shown” and a 
Meritorious Defense.—See Blankenship y. DeCasco, 211 N. 
C200 1B eos 770s 

Art. 9. Prosecution Bonds. 

§ 1-109. Plaintiff’s, for costs.—Before issuing 
the summons the clerk shall require the -plaintiff 
to do one of the following: 

1. Give an undertaking with sufficient surety 
in the sum of two hundred dollars, with the con- 

dition that it will be void if the plaintiff pays the 
defendant all costs which the latter recovers of 
him in the action. 

2. Deposit two hundred dollars with him as 
security to the defendant for these costs, in which 
event the clerk must give to the plaintiff and de- 
fendant a certificate to that effect. 

3. File with him a written authority from a 
judge or clerk of a superior court, authorizing 
the plaintiff to sue as a pauper: Provided, how- 
ever, that the requirements of this section shall 

not apply to cities and towns; provided, further, 
that cities and towns may institute civil actions 
and special proceedings without being required to 
give a prosecution bond or make deposit in lieu 
of bond. (Rev., s. 450; Code, s. 209: R. C.,, c. 31, 
gy 40 C Cab. s0715,.1925,, ch 8982, C..S.. 493.) 
Cross References.—As to mortgage in lieu of bond, sea 

§ 109-29. As to bond executed or guaranteed by surety 
company, see § 109-17. As to costs generally, see § 6-1 et 
seq. 
Editor’s Note.—The amendment of 1935 adds the two pro- 

visos, at the end of subsection (3), relating to cities and 
towns. 

The object of the prosecution bond is not to secure the 
officers but to secure the defendant in the recovery of costs 
wrongfully paid out. Waldo v. Wilson, 177 N. C. 461, 100 
SB on Uae 
Who Can Take Bond. — The action of the Clerk in tak- 

ing prosecution bonds was always held to be ministerial. 
They may be taken by a deputy clerk, and are habitually 
taken by attorneys, who have atthority from the clerks 
for that purpose, but are not their deputies. Shepherd v. 
Lane, 13 N. C. 148; Croom v. Morrisey, 63 N. C. 591; 
Marsh & Co. v. Cohen, 68 N. C. 283, 288. 
When Bond Not Given. — When the prosecution bond 
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has not been given, but the plaintiff has been permitted 
to go on and prepare his case for trial, the court will not, 
on motion of the defendant, dismiss the action peremptor- 
ily for want of the bond, but will permit the plaintiff to 
prepare and file his bond. Brittain vy. Howell, 19 N. G 
107; Russell v. Saunders, 48 N. C. 432; Albertson v. Terry, 
109 N. C. 8, 13 S. E. 713; Cooper v. Warlick, 109 N. C. 

672, 673, 14S. E. 106. 
A motion to dismiss for the failure of the plaintiff to file 

a prosecution bond required by this section, made for the 

first time in the Supreme Court on appeal, will be denied 
when it has been properly made to appear that plaintiff had 
filed a proper bond after the issuance of the summons. 

Costello v. Parker, 194 N. C. 221, 139 S. E. 224. 
Undertaking Under Seal. — Where an undertaking to 

secure the costs of the defendant is given in the form of a 
bond, the seal does not defeat its purpose, and it will 
be treated as an undertaking under seal. Holly v. Perry, 

04 NaC. 30: 
Undertaking Written On Summons. — Where an under- 

taking under seal to secure the defendant’s costs, was 
written on the back of the summons, but did not specify 
the name of either the plaintiff or defendant, or the surety, 
it was held to be sufficient. Holly v. Perry, 94 N. C. 30. 

Increasing Penalty of Bond. — The court can increase 
the penalty on the bond, which is not an unusual procedure 
in the courts. Jones v. Cox, 46 N. C. 373; Adams v. 
Reeves, 76 N. C. 412; Vaughan v. Vincent, 88 N. C. 116; 
Rollins v. Henry, 77 N. C. 467; Kenney v. Seaboard Air 
Line R. Co., 166 N. C. 566, 571, 82 S. E.. 849. 
Same — When Exercised. — Where the defendant has 

been successful on his appeal to the Supreme Court, and 
his judgment for costs against the sureties on the prose- 

cution bond of the plaintiff results in making insecure the 

costs in the superior court, the remedy is by application 

to increase the penalty of the bond. Kennedy v. Seaboard 

Air Line R. Co., 166 N. C. 566, 567, 82 S. E. 849. 
Same—Court Has Discretion. — Where a plaintiff has 

given a bond for costs which has become insufficient, the 

court has the power to allow him to proceed with his case 

without giving additional security. Holder v. Jones, 29 N. 

C. 191; Dale v. Presnell, 119 N. C. 489, 491, 26 Sela 47k 

What Undertaking Covers. — The undertaking provided 

for by this section may cover the defendant’s costs on ap- 

peal. Kenney v. Seaboard Air Line R. (Co 166me Nia. 0005 

82 S. E. 849. 
Same — Does Not Apply to Plaintiff’s Costs. — In con- 

templation of law, the parties pay the cost of the litiga- 

tion as the action proceeds and this bond is given, it is 

true, entirely for the benefit of defendants. The surety 

is not bound for plaintiff’s cost. Hallman v. Dellinger, 84 

N. C. 1; Smith v. Arthur, 116 IN. Ol 8715 8735) 21s os) be O96. 

No Appeal from Judge’s Refusal to Require Bond. — 

The refusal of the trial judge to require a prosecution 

bond is not appealable. Christian v. Atlantic, etc., R. 

Co., 136 N. C. 321, 48 S. E. 743; Carpenter v. Boyles, 213 

N. C. 432, 196 S. E. 850. 

Special Appearance.—A motion to dismiss for failure of 

plaintiff to file security for costs as required by this sec- 

tion pertains to a procedural question, and an appearance 

to make this motion and a motion to dismiss for want of 

jurisdiction is not a general appearance, Mintz vy. Frink, 

AN. GC. 101, 6 S: Be (2d) 804: 

Appeal by Surety. — Though a surety on a prosecution 

bond is not a party to the action, yet, when he is made a 

party to a proceeding to tax the costs in a case, he may 

appeal from the order allowing the motion to retax. Smith 

vy. Arthur, 116 N. C. 871, 872, 21 S. E. 696. 

County Trustee Suing On Sheriff’s Bond. — A suit by a 

county trustee, suing upon a_ sheriff’s official bond, as 

relator in the name of the State, is within the meaning of 

this section requiring clerks to take prosecution bonds be- 

fore issuing a leading process. King v. Wooten, 52 ise (ee 

533. 

§ 1-110. Suit as a pauper; counsel—Any judge 

or clerk of the superior court may authorize a 

person to sue as a pauper in their respective courts 

when he proves, by one or more witnesses, that 

he has a good cause of action, and makes affidavit 

that he is unable to comply with the preceding 
section. ‘The court to which such summons 1s 
returnable may assign to the person suing as a 
pauper learned counsel, who shall prosecute his 
action, (Rev., ss. 451, 452; Code, ss, 210, 211; C. 

C, P., 8, 72; 1868-9, c. 96, s, 2; C, S, 494.) 
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Local Modification——Durham, Forsyth, 
tons 937, Cc. Gost. 

Cross References.—As to costs in suits in forma pauperis, 
see § 6-24. As to appeals in forma pauperis, see § 1-288. 

Exception to Preceding Section. — This section is in 
the nature of an exception to the general rule in section 

1-109) Dale v. Presnell, 119° N: C.489; 492. °26 S, EE. 27. 
Section Does Not Apply to Appeals. — The leave to sue as 

a pauper, under this section and section 6-24, does not 
extend in civil actions, beyond the trial in the superior 
court, his appeal being governed by section 1-288, which 
only relieves him from giving security for the costs of 
the appeal, but he must pay the fees as to the appeal due 
the officers of both courts for services rendered. Speller v. 
Speller, 119 N. C. 356, 26 S. E. 160. See Martin v. Chas- 
teen, 75 N. C. 96; Bailey v. Brown, 105 N. C. 127, 129, 10 
S. E. 1054. 
Court Has Discretion. — The right to sue as a pauper 

is a favor granted the plaintiff, and is in the power and 
discretion of the Court. Dale v. Presnell, 119 N. C. 489, 
492, 36 S. E. 27. 
When the action is by the personal representative to 

recover on a contract or other claim due his testator or 
intestate, or the action is to recover property belonging to 
the estate, the court may well refuse leave to sue as a 
pauper, under its discretion, Dale v. Presnell, 119 N. C. 
489, 36 S. E. 27, unless, as said in McKiel v. Cutler, 45 
N. C. 139, it appears that the beneficiaries of the estate 
cannot give bond, for the officers of the court ought not 
needlessly be deprived of pay for their services. Chris- 
tian 5v. sAtlantic,wete, Ra Co; e136u,N ew C621, 323, 48 aoe 
743. 

Judge, Clerk or Justice May Grant. — A judge or clerk 
of the superior court may, in cases within the jurisdiction 

of said court, make an order authorizing any person com- 
plying with the provisions of the said act to sue in forma 
pauperis. A justice of the peace has like power, in cases 
within the jurisdiction of his county. Rowark v. Gaston. 
Gf Ne Cr2ol 

Plaintiff’s Affidavit Necessary. — Whether the applica- 
tion be to commence the action or to appeal from an ad- 
verse determination without security, it must be supported 
by the affidavit of the party, and no provision is made for 
any other mode of proving the fact that he is unable to give 
security. ‘The necessity of such affidavit is held in Miazza 
v. Calloway, 74 N. C. 31; Stell v. Barham, 8 N. C. 88, 89. 

Sufficiency of Affidavit—A typewritten statement, pur- 

porting to have been signed by plaintiff, that plaintiff was 
unable to comply with the preceding section, which state- 
ment is followed by an unsigned, unsealed and unauthenti- 
cated jurat is not an affidavit, and will not support an 
order allowing plaintiff to prosecute the action as a pau- 
per, but the deficiency does not necessarily require the 

dismissal of the action, since the court may give plaintiff 
a reasonable time to supply the deficiency. Ogburn v. 
Sterchi Bros. Stores, 218 N. C. 507, 11 S. E. (2d) 460. 

Proving Good Cause of Action. — In granting an order 
for a person to sue in forma pauperis, it is sufficient com- 
pliance with this section for the presiding judge to be satis- 
fied, by a certificate of counsel or otherwise, that the 
plaintiff has an honest cause of action on which he may 
reasonably expect to recover. Miazza v. Calloway, 74 N. 
Crk : 
Security for Costs. — Under this section the judge may, 

in his discretion, require a plaintiff who has been allowed 

Nash, Northamp- 

to sue in forma pauperis to give security for costs. Dale 
v. Presnell, 119 N. C. 489, 26 S. E. 27. 

Pauper Must Pay Witnesses. — Although this section, 
allowing a party to sue as a pauper, excuses such party 

from paying fees to any officer and deprives him of tne 

right to recover costs, it is held, that it does not excuse 
the pauper from liability for his witnesses. Morris v. 
Rippy, 49 N. C. 533; Bailey v. Brown, 105 N. C. 127, 129, 
10 S. E. 1054. 
Who Can Sue in Forma Pauperis. — “A guardian can 

sue in forma pauperis.’”? Christian v. Atlantic, etc., R. 
Co., 136 N. C. 321, 322; 48S. E. 743. 

Same — Non-Resident. — The words of this section are 
broad enough to include any litigant whatever, and hence 
residents of another state can sue here in forma pauperis. 
Porter v. Jones, 68 N. C. 320; Christian v. Atlantic, etc., 
R. (Ca:,? 136) Nis, Gio215) 48" Si. 7 43- 
Same — Personal Representative. — It has been the un- 

ques‘ioned practice since the adoption of the Code, that a 
personal representative could sue as a pauper upon proper 
affidavit and certificate. Allison v. Southern R. Co., 129 
N. C. 336, at p. 344,,40 S. E. 91; Christian v. Atlantic, etc., 
R. Co., 136 N. C. 321, 48 S, E. 743. 
No Presumption of Contingent Fee. — The bringing of 
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a pauper suit does not raise the presumption that the at- 
torney took the case for a contingent fee and was therefore 
a party in interest. Allison v. Southern R. Co., 129 N. C. 
336, 40 S. E. 91. 
Where Plaintiff Assigns Interest Pending Action. — 

Where a plaintiff, pending an action brought in forma 
pauperis, assigned his interest in the land which was the 
subject of the action, the court will require the assignee to 
give security, or it will withdraw the privilege given to 
the assignor and dismiss the action. Davis v. Higgins, 91 
N. C. 382; Dale v. Presnell, 119 N. C. 489, 491, 26 S. E. 27. 
Cited in Costello v. Parker, 194 N. C. 221, 139 S. E. 224. 

§ 1-111. Defendant’s, for costs and damages in 

actions for land—In all actions for the recovery 

or possession of real property, the defendant, be- 
fore he is permitted to plead, must execute and 
file in the office of the clerk of the superior court 
of the county where the suit is pending an under- 
taking with sufficient surety, in an amount fixed 
by the court, not less than two hundred dollars, 
to be void on condition that the defendant pays 
to the plaintiff all costs and damages which the 
latter recovers in the action, including damages 

for the loss of rents and profits. (Rev., s. 453; 

Code, s. 237; 1869-70, c. 193; C. S. 495.) 

Cross References.—As to judgment by default final upon 
failure of defendant to file undertaking or of his sureties to 
justify, see § 1-211, paragraph 4. 

Purpose of Section.—The purpose of the Legislature in 
passing the statute was to indemnify the plaintiff in such 
actions for costs, in case he should prevail. It was never 
intended that the requirements should be made an engine 
of oppression, and that a party having merit should, on 
technical grounds, forfeit his right to be heard when he is 
ready to secure costs, and when, in the opinion of the 
presiding judge, it is proper to give further time to plead, in 
order to permit the filing of the bond. Henning v. Warner, 
109 N. C. 406, 408, 14 S. E. 317. 

Relation to Other Sections of Code.—This section and 
section 1-211, par. 4 are in pari materia with section 1-125, 
and should be construed together. Battle v. Mercer, 187 N. 
ho as7, 446, 122 S: E.. 4. 
Time in Which to File Bond.—Where the complaint in an 

action has not been served with the summons, the defendant 
has twenty days after its return date in which to answer or 
demur; and when the defendant is in possession of land, and 
the action is to recover the lands the defendant has also 
twenty days, under the circumstances, before pleading, in 
which to file the bond required, by this section, conditioned 
upon his paying to plaintiff all costs and damages which 
the latter may recover, including damages for the loss of 
rents and profits. Jones v. Jones, 187 N. C. 589, 122 S. E. 
370. As to change in the time of answer aftér service, see 
section 1-89 and the note thereto. 

Judge May Grant Extension.—Section 1-152 confers on the 
judge the discretion to extend the time for filing the de- 
fense. bond. Taylor yv. Pope, 106 N. C. 267, 271,° 11 S. 
BE. 257; Tennessee River Land Co. v. Butler, 134 N. C. 50, 
45 S. E. 956; White v. Lokey, 131 N. C. 72, 42 S. E. 445. 
Same—Effect of Amendments of 1921.—Under the provi- 

sions of chapter 92, section 1, par. 18, Extra Session, Public 
Laws of 1921, the power of the superior court judge, to al- 
low amendments to pleadings (given by section 1-163), or 
to allow answer to be filed (section 1-152), applying also 
to the defendant, in possession of lands and claiming an 

interest therein, giving bond (this section) is not affected. 
Battle v. Mercer, 187 N. C. 437, 122 S. E. 4. 
Same—No Appeal.—Extension of time to file a defense 

bond is a matter in the discretion of the judge, for which 
no appeal will lie. Dunn v. Marks, 141 N. C. 232, 233, 53 S. 
E. 845. 

Failure to File Answer or Give Bond.—Where, in an ac- 
tion to recover possession of land, the defendant failed to 
file an answer or the bond required by this section and did 
not ask leave to answer without giving bond until the time 
for answering had expired, it was proper, under sec. 1-211 

to give judgment against the defendant of the land with- 
out damages. Jones v. Best, 121 N. C. 154, 28 S. E. 187. 
Junge v. MacKnight, 135 N. C. 105, 107, 47 S. E. 452. 
Same—Excusable Neglect Immaterial.—Where, in an ac- 

tion to recover land, the defendant fails to file, or is not 
excused from filing, the bond required by this section, a 

judgment by default is authorized by G. S. section 1-211 
even if there has been a failure to file an answer arising 
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from excusable neglect. 

S. E. 64. 
Failure to Give Undertaking.—Where a defendant in eject- 

ment fails to file the undertaking required by this section, 

or procure leave to defend without bond, section 1-112, the 
court, at such term, may strike out the answer and render 
judgment by default. Patrick v. Dunn, 162 N. C. 19, 77 S. 
E. 995. 
Where the defendant in a petition for partition pleaded 

sole seizin, it was error to strike out his answer without 
notice, because no defense bond had been filed, but he 
should have been given an opportunity to file a bond or ob- 
tain leave to defend without it under section 1-112. Cooper 
v. Warlick, 109 N. C. 672, 14 S. E. 106. 
Same—When No Objection Made.—When an answer has 

been filed without any bond, and has remained on file for 
some time without objection, it is held to be irregular to 
strike it out and give judgment without notice or rule to 
show cause, or without giving the defendant opportunity to 
file a defense bond. McMillan v. Baker, 92 N. C. 111; 

Cooper v. Warlick, 109 N. C. 672, 14 S. E. 106; Becton v. 
Dunn, 2137 N> Cl S59. S6s-e S50) oe B) 289: 

Same—Waiver.—The failure for three years to move for 

judgment by default for failure to file a defense bond waives 
the right thereto. Tennessee River Land, etc., Co. v. But- 
ler; +154" N.C. 50;.-45 Sy 1956: 

Defective Bond May Be Cured.—A failure to file a “‘jus- 
tified’? defense bond as required by this section and 1-211, 

par. 4, and 1-286 does not necessarily avoid the bond, but it 
is a defect which may be cured by waiver, and an exception 
to the filing of the bond entered by the plaintiff on the back 
thereof, but no action taken by the court in reference to 
it, does not authorize the court to give judgment by de- 
fault without notice to the defendant. Becton v. Dunn, 
137 N. C. 559, 50 S. E. 289; McMillan v. Baker, 92 N. C. 111. 
When Landlord and Tenant Joint Defendants.—Where a 

landlord is joined as a defendant with his tenant, the tenant 
and landlord thus defending must under this section each 
give bond with good security to pay costs and damages if 
the plaintiff recovers; or if he be not able to give such 
bond, he must make affidavit of that fact under section 
1-112, and get the certificate of an attorney practicing in the 
court that, in his opinion, the plaintiff is not entitled to 
recover. Harkey v. Houston, 65 N. C. 137. 
When the tenant fails to give such bond, or to swear 

to his answer when the plaintiff has sworn to his complaint, 
the plaintiff may take a judgment against him; but he 
cannot have an execution against him until the further 
order of the court, which will not be made until after the 

trial of the issues between him and the landlord defendant. 
Harkey v. Houston, 65 N. C. 137. é 

A tenant in common in possession claiming title holds such 

possession for his cotenants by one common title, and in an 
action to recover the lands, he comes within the meaning of 
this section, and must file the bond therein required, ac- 

Vick vy. Baker, 122 N: C. 98, 29 

cording to law, before answering the complaint. Battle v. 
Mercer, 187 N. C. 437, 122 S. E. 4. 

Vendee in Possession.—Where a vendee is let into pos- 
session before the purchase money is paid, and the vendor 
brings an action to recover the possession, the defendant 
must file the undertaking to secure rents and damages pro- 
vided for by this section before he will be allowed to an- 
swer. Allen v. Taylor, 96 N. C. 37, 1 S. E. 462. 

In an action to remove a cloud on the title a defense bond 

is not required. ‘Tennessee River Land, etc., Co. vy. Butler, 
134 NS Ce 50. 749 pes be. 956: 

Liability of Surety.—The surety on the bond undef this 
section is liable only for rents and profits pending litigation 
and subsequent to filing the bond. Hughes vy. Pritchard, 129 
IN Gar 4d 48. SO Sie hn OS2: 

Same—Summary Judgment.—Upon judgment being ren- 
dered against defendant in an action to recover land, it is 
not error to enter a summary judgment against the sureties 
on his bond. Rollins v. Henry, 84 N. C. 570. 

Liability for Costs on Appeal.—The defense bond and the 
sureties thereon, in an action of ejectment under this sec- 
tion are liable to the amount of the bond for the costs in 
the Supreme Court on appeal as well as those incurred in 

the superior court. Grimes v. Andrews, 171 N. C. 367, &8 
S. E. 513. Kenney v. Seaboard Air Line R. Co., 166 N. C. 

566, 82 S. E. 49. 
Court May Appoint Receiver.—This section, requiring a 

defendant in ejectment to give bond before putting in a 
defense to the action, does not abridge the power of the 
court to appoint a receiver to secure the rents and profits. 
Kron v. Dennis, 90 N. C. 327; Durant v. Crowell, 97 N. C. 
367, 374, 2 S. E. 541; Arey v. Williams, 154 N. C. 610, 70 S. 
E. 931. 
Same—When Unnecessary.—In an action to recover real 
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property or its possession, upon the approval of the de- 
fendant’s bond by the clerk of the Superior Court for con- 
tinued possession, given under this section, when the de- 
fendant has given it in compliance with the statute, the 
plaintiff has an adequate and sufficient remedy at law upon 
the bond of the principal and surety so given and approved, 
and the equitable right to the appointment of a receiver, 
sec. 1-502, par. 1, is not. available to the plaintiff, it ap- 

pearing that a money demand will sufficiently compensate 
him. Jones v. Jones, 187 N. C. 589, 122 S. E. 370. 

Ignorance That Bond Required. — Ordinarily excusable 
neglect cannot arise out of a mistake of law, and where 
judgment has been’ rendered by default final for plaintiff for 
the failure of defendant to file answer as required by the 
statute, the ignorance of the defendant that he was re- 
quired to file the bonds, before answer, required by this 
section, when he is in possession of and claiming title to 
lands, the subject of the action, is not excusable neglect on 
his motion to set the judgment aside, and not allowable 
when it appears that the plaintiff was diligent in insisting 
upon his rights and has done nothing that could be regarded 
as a waiver thereof. Battle v. Mercer, 187 N. C. 437, 122 
S. E. 4. 
Mortgage Given for Bond.—A mortgage, given in lieu 

of the bond required by this section, may be foreclosed by 
motion, upon notice, in the original action. Ryan vy. Martin, 

10S INS GoeZsZ7 Sate 219%. 
Applied in Clegg v. Canady, 213 N. C. 258, 195 S. E. 770. 

§ 1-112. Defense without bond.—The undertak- 
ing prescribed in the preceding section is not 
necessary if an attorney practicing in the court 
where the action is pending certifies to the court 
in writing that he has examined the case of the 
defendant and is of the opinion that the plain- 
tiff is not entitled to recover; and if the defendant 
also files an affidavit stating that he is unable to 
give and is not worth the amount of the undertak- 
ing in any property whatsoever. (Rev., s. 454; 
Code, s. 237; 1869-70, c. 193; C. S. 496.) 
Editor’s Note. — This section appeared formerly as a 

proviso attached to the preceding section. In regard to 
this proviso (now this section) the court said in Wilson v. 
Fowler, 104 N. C. 471, 472, 10 S. E. 566: “The terms of the 
proviso are clear, explicit and exclusive. It declares ‘that 
no such undertaking shall be required’ in the case provided 
for. ‘The words ‘no such’ are used in the broad sense of 
not any like that required. ‘There is nothing in the statute 
that suggests the contrary, or that an undertaking for a 
less sum than two hundred dollars in amount may be re- . 
quired in any case. The purpose is to allow persons thus 
poor to make defense in such actions without giving any 
undertaking, nor does section 350 [now § 109-29] authorize 
the court to require a party to execute a mortgage of real 

estate in the cases therein provided for. It simply allows 
the party, of whom an undertaking may be required in 
such cases, to give such mortgage instead of it, and the 
former must be for the same amount as the latter.” 

It will be observed that when one proposes to sue in forma 
pauperis, or to appeal (section 1-110 and 1-288) he is only 
required to swear to his inability to give the undertaking; 
while in order to defend an attack upon his right of posses- 
sion of land, he must state not only such inability, but 
further, that ‘he is not worth the amount of the said under- 
taking in any property whatsoever,” apparently, if not in 
fact, denying the privilege to one who has only sufficient 

exempt property to equal the amount of the bond. Taylor v. 
Apple, 90 N. C. 343, 347. 
Notice to Adverse Party Unnecessary.—Nothing in this 

section requires notice to be given to the adverse party, 
on an application for permission to defend a suit without 
giving the required security. Deal v. Palmer, 68 N. C. 215. 
Upon Compliance No Order Needed.—Notice of the cer- 

tificate and affidavit under this section is not necessary, 
and it may be questioned whether it is necessary in any 
case that the court should make an order allowing the de- 
fendant, upon filing such certificate and affidavit, to an- 
swer, because he answers as of right under the statute. 
Deal v. Palmer, 68 N. C. 215; Jones v. Fortune, 69 N. C. 
322; Taylor v. Apple, 99 N. C. 343. Dempsey v. Rhodes, 
08 N.@G, 120), :125. 

Same—Waiver.—But if such order is necessary the plain- 
tiff is deemed to have waived its absence where the certifi- 
cate of counsel and the affidavit of the defendant fully 
meet the requirements of the statute, and they and the an- 
swer were on file without objection for two years and until 
the trial. Dempsey v. Rhodes, 93 N. C. 120, 125. 
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Certificate of Counsel.—Where counsel certifies that he has 
examined the case of the defendant, and that in his opinion 
the plaintiff is not entitled to recover; held, a substantial 
compliance with the statute. It is not intended that the 
enquiry of counsel should extend beyond the information 
derived from the defendant. Taylor v. Apple, 90 N. C. 343. 
Same—Applies Only to Present Action.—The certificate of 

counsel applies only to the action as then constituted, and 
not to any other possible action that might be brought by 
plaintiff for same or similar relief. Wilson v. Fowler, 104 
iNew Ce 471,°10'°S. 566: 

Example of Sufficient Compliance.—In an action to re- 
cover land, this section was sufficiently complied with when 
the defendant made affidavit that he was not worth two 
hundred dollars in any property whatever, and was unable 

to give the undertaking required, and his counsel certified 
that they had examined his case and were of opinion he 
“had a good defense to the action.’”” Wilson v, Fowler, 104 
Ni Ge 4745410 (S> Es, 566, 

Costs.—This section allowing a defendant in an action 
of ejectment to defend without giving bond, and section 
1-288 allowing an appeal without bond, go no further than 
dispensing with the bond, and neither exempts the party 
from paying his own costs nor forbids his recovering costs. 
Speller v. Speller, 119 N. C. 356, 357, 26 S. E. 160; Justice 
v. Eddings, 75 N. C. 581; Lambert v. Kinnery, 74 N. G 
348; Bailey v. Brown, 105 N. C. 127, 129, 10 S. E. 1054. 

Art. 10. Joint and Several Debtors. 

§ 1-113. Defendants jointly or severally liable.— 
Where the action is against two or more defend- 
ants, and the summons is served on one or more, 
but not on all of them, the plaintiff may proceed 
as follows: 

1. If the action is against defendants jointly in- 
debted upon contract, he may proceed against 
the defendants served, unless the court otherwise 
directs, and if he recovers judgment it may be en- 
tered against all the defendants thus jointly in- 
debted, so far only as that it may be enforced 
against the joint property of all and the separate 
property of the defendants served, and if they are 
subject to arrest, against the persons of the de- 
fendants served. 

2. If the action is against defendants severally 
liable, he may proceed against the defendants 
served, in the same manner as if they were the 
only defendants. 

3. If all the defendants have been served, judg- 
ment may be taken against any or either of them 
severally, when the plaintiff would be entitled to 
judgment against such defendant or defendants 
if the action had been against them or any of 
them alone. 

4. If the name of one or more partners has, for 
any cause, been omitted in an action in which 
judgment has been rendered against the defend- 
ants named in the summons, and the omission 
was not pleaded in the action, the plaintiff, in 
case the judgment remains unsatisfied, may by 
action recover of such partner separately, upon 
proving his joint liability, notwithstanding he 
was not named in the original action: but the 
plaintiff may have satisfaction of only one judg- 
ment rendered for the same cause of action. 
(Rey, (S:/455% Codeas,.203 780 40./P v6: B73 aes. 
497.) 

Editor’s Note.—See 13 N. C. Law Rev. 83, 84, for comment 
on cases discussed in following note. 

Partners—In General.—Members ot a Partnership are 
jointly and severally bound for all its debts; and because 
of the joint liability the creditor and each partner has a 
right to demand that the joint property shall be applied 
to the joint debts; and because of the several liability, a 
creditor may, at will, sue any one or more of the partners 
Hanstein v. Johnson, 112 N. C. 253, 17 S, E. 155. : 
Where, in an action against a partnership, service of 

summons has been made on some of the partners but not 

[174] 
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all, upon a verdict in plaintiff’s favor, a judgment is prop- 

erly entered binding upon the partnership’s joint property, 

and upon the individual members served, but not individually 

upon those not so served with process. Hancock v. South- 

gate, 186 N. C. 278, 119 S. E. 364. ‘ 

Same—Purpose of Section.—This section was intended to 

prevent a partner, who was not served with the summons, 

from defeating an action against him on the ground that 

judgment had already been taken against his co-partner; 

and so the cause of action was merged in the judgment, and 

authorizes an action against him separately, provided the 

first judgment remains unsatisfied. Navassa Guano Co. v. 

Willard, 73 N. C. 521, 523. 

§ 1-114. Summoned after judgment; defense.— 

When a judgment is recovered against one or 

more of several persons jointly indebted upon a 

contract in accordance with the preceding section, 

those who were not originally summoned to 

answer the complaint may be summoned to show 

cause why they should not be bound by the judg- 

ment, in the same manner as if they had been 

originally summoned. A party so summoned 

may answer within the time specified denying the 

judgment, or setting up any defense thereto 

which has arisen subsequent to such judgment; 

and may make any defense which he might have 

made to the action if the summons had been 

served on him originally. (Rev., ss. 456, 457; 

Code, ss. 223, 224; C. C. P., ss. 318, 322; C. S. 498.) 

Statute of Limitations May Bar Action.—Where an ac- 

tion was begun against certain administrators and the 

sureties on their bond, and one surety was not served with 

summons and more than three years thereafter this latter 

surety was served, it was held that the three year statute 

of limitations was a bar to the action against the surety. 

Koonce v. Pelletier, 115 N. C. 233, 20 S. E. 391; See Rufty v. 

Claywell, etc., Co., 93 N. C. 306. : 

Where an action was instituted and judgment obtained 

against A. B. & Co., upon a bill of exchange, and C, who 

was a secret partner in the firm, was not joined as defendant, 

and the plaintiff afterwards, and more than three years after 

the cause of action accrued, discovered that C was a partner 

and instituted an action against him: Held, that the ac- 

tion was barred by the statute of limitations. Navassa 

Guano Co. v. Willard, 73 N. C. 521. } ‘ 

When Motion in Cause Proper.—Where a judgment is 

taken against two of three partners who are liable jointly 

and severally, the proper method to enforce the liability of 

the third partner is a new action and not a motion in the 

action in which such judgment was rendered; it is only when 

the liability is joint and not several that the motion in the 

cause is proper. Davis v. Sanderlin, 119 N. '€. 84,- 25 

Bett, G10: 

§ 1-115. Pleadings and proceedings same as in 

action.—The party issuing the summons may de- 

mur or reply to the answer, and the party sum- 

moned may demur to the reply. The answer and 

reply must be verified in like cases and manner 

and be subject to the same rules that apply in an 

action, and the issues may be tried and judgment 

given in the same manner as in action and en- 

forced by execution if necessary. (Rev., ss. 458, 

459; Code, ss. 225, 226; C. C. P., ss. 323, 324; iG; 

S. 499.) 
‘Art. 11. Lis Pendens. 

§ 1-116. Filing of notice of suit—In action af- 

fecting the title to real property, the plaintiff, 

at or any time after the time of filing the com- 

plaint or when or any time after a warrant of at- 

tachment is issued, or a defendant when he sets 

up an affirmative cause of action in his answer 

and demands substantive relief, at or any time 

after the time of filing his answer, if it is in- 

tended to affect real estate, may file with the 

clerk of each county in which the property is sit- 

uated a notice of the pendency of the action, con- 
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taining the names of the parties, the object of the 
action, and the description of the property in that 
county affected thereby. (Rev., s. 460; Code, s. 
B20 Gave, 6, 90; 1917, &. 106; 'C.-S, 500.) 

Cross Reference.—As to execution, levy, and lien in at- 

tachment, see § 1-449. 
In General.—The general doctrine of lis pendens is famil- 

iar and is firmly established. It may be stated to be thus: 
When a person buys property pending an action of which 
he has notice, actual or presumed, in which the title to it 
is in issue, from one of the parties to the action, he is 
bound by the judgment in the action, just as the party from 
whom he bought would have been. The rule is absolutely 
necessary to give effect to the judgments of courts, be- 
cause if it were not so held, a party could always defeat the 
judgment by conveying in anticipation of it to some 
stranger, and the plaintiff would be compelled to commence 
a new action against him, and so on indefinitely. Rollins v. 

Henry, 78 N. C. 342, 351. 
The principle of lis pendens is that the specific property 

must be so pointed out by the proceedings as to warn the 
whole world that they meddle with it at their peril, and 
the pendency of such suit duly prosecuted is notice to a 
purchaser so as to bind his interest. Todd etc., Co. v. Out- 
Jaws oN GC. 235,. 239. 

The established rule is that a lis pendens, duly prosecuted, 
and not collusive, is notice to a purchaser so as to affect 
and bind his interest by the decree; and the lis pendens 
begins from the service of the subpoena after the bill is 

filed. Lacassagne v. Chapin, 144 U. S. 119, 125, 12 S. Ct. 
659, 36 L. Ed. 368. 
A Harsh Rule.—The rule lis pendens, while founded upon 

principles of public policy and absolutely necessary to give 
effect to the decree of the courts is, never-the-less, in 
many instances very harsh in its operation; and one who 

relies upon it to defeat a bona fide purchaser must under- 
stand that his case is strictissimi juris. Arrington v. Arring- 
Ton etl aan ee 1D eel 5o. OM on E351, 

Section Similar to English and New York Statutes.—This 
section is in substance a copy of 2 Victoria, which has re- 
ceived a construction by the English Courts. It is there 
held that no lis pendens, of which a purchaser has not 
express notice, will now bind him unless it be duly reg- 
istered. The provisions of the New York Code for the filing 
of lis pendens, is similar to ours, and has received there the 
same construction as the English statute. Todd etc., Co. 
v. Outlaw, 79 N. C. 235, 240. 

Modifies Common Law Rule.—The common law rule, was 
that if the real estate to be affected by the judgment or 
decree were situated in several counties, it would all be 
bound by the lis pendens arising from the pendency of a 
suit in the county in which only a part of it lies, since, “‘all 
persons are supposed to be attentive to what passes in 
Courts of Justice’; whereas the plain purpose of this sec- 
tion was to modify the rule so as to require notice in all 
counties where the real estate is situated. Collingwood v. 
Brown, 106 N. C. 362, 368, 10 S. E. 868. 
As to real property, there is but one rule of lis pendens 

in North Carolina, and the provisions of this section are a 
substitute for the common law rule. Collingwood v. Brown, 
t06, IN. GC 362.~ 367,510) St Horsos. 

Section Adequately Protects Rights of Trustor.—In a suit 
attacking the validity of a foreclosure sale under a deed 
of trust, a temporary order enjoining further transfer of 
the property by the cestui que trust, the purchaser at the 

sale, is properly dissolved, since plaintiff trustor has an 
adequate remedy at law by filing notice of lis pendens in 
accordance with this and subsequent sections. Whitford v. 

North Carolina Joint Stock Land Bank, 207 N. C. 229, 176 
S F.3240. 

This section and § 1-449 are to be construed in pari ma- 
teria, and where notice of levy of attachment on defend- 
ant’s land in a county has been given under the provi- 

sions of § 1-449, by certification of the levy to the clerk of 
the court for that county and his notation thereof on his 
judgment docket and indexing in the index to judgments 
the effect is to take the land in custodia legis, and is not 
an action affecting the title to lands within the purview 
of this section, but from the day of such notice, unless 
the land is released, the attachment constitutes a lien 
superior to that of a judgment rendered in favor of an- 
other, and a later judgment in the attachment proceed- 
ings relates back to the filing and indexing of the at- 
tachment, and where such notice under § 1-449 has been 
given, the filing of lis pendens in the same county under 
the provisions of this section is unnecessary. Pierce v. 
Mallard, 197 N. C. 679, 150 S. E. 342. 

Jurisdiction of Court.—In order that the right to real 

[1751 



§ 1-117 

property and personal chattels may be affected by lis 
pendens, they must be within the jurisdiction of the court 
and subject to its power. Enfield v. Jordan, 119 U. S. 
6805 v693.07 a Gt, 058, d0e Eda 525; 

Continuous Litigation.—In order for the doctrine of lis 
pendens to apply, there must be continuous litigation. Lee 
County v. Rogers, 7 Wall. 181, 19 L. Ed. 160. 
An unreasonable delay in prosecution, so far as third 

persons are concerned, loses its force as a lis pendens. 
Redfield v. Ystalyfera Iron Co., 110 U. S. 174, 176, 3 S. Ct. 
570, 28 L. Ed. 109. 

Applies to Action in Another County.—Strangers to an 
action are not affected with constructive notice of an ac- 
tion involving the title to lands situate in a county other 
than that in which the action is pending, unless the notice, 
lis pendens, is given under this section. Spencer v. Credle, 
102 N. C. 68, 8 S. E. 910. 

Action Not Affecting Title to Realty.—Where the mort- 
gagee of lands brings an action to recover on the note se- 
cured by the mortgage and to set aside a deed of the 
mortgagor, but not to foreclose the mortgage, the action 
is not one affecting the title to land within the meaning 
of this section, and the judgment of the lower court can- 
celing and removing the notice of lis pendens from the 
records will be affirmed ot: appeal. Threlkeld v. Malcrag- 
son Land Company, 198 N C. 186, 151 S. BE. 99. 
Breach of Option Contract Not Included.—An action to re- 

cover damages for the breach of an option contract is not 
an action affecting the title to realty, within this section, 
and the filing of notice in such case will not affect a pur- 
chaser pending that action. Horney v. Price, 189 N. C. 820, 
128 PSs) oaks 

When No Notice Required.—No entry of lis pendens, under 
this section, is required in any case when the action is in 
the county where the land lies. Collingwood v. Brown, 106 
N. C. 362, 10 S. E. 868; Arrington v. Arrington, 114 N. C. 
151; 156, 19S: “2 35tsRollinssveslenry, 78 Nv C3425 (352: 
Todd, etc., Co. v. Outlaw, 79 N. C. 235; Badger v. Daniel, 
77 N. C. 251; Spencer v. Credle, 102 N. C. 68, 8 S. E. 901; 
Bird, v. Gilliam, 125 NJ Ga 76,979; 34 Ss. E.- 1963) Jarrettr v. 
Holland, 213 N. C. 428, 196 S. E. 314. 

No change in the rule is brought about by this section 
prescribing how notice of a lis pendens shall be given when 
the transaction is in one and the same county, and notice 
is furnished in the record in the pending action. Morgan v. 
Bosticsi32. Ne GC) 743,2751,, 44 Sv Ee 639: 

Where the action is brought in the county where the land 
is situated, and the pleadings contain “the names of the 
parties, the object of the action, and the description of the 
property to be affected in that county,’ this is a sub- 
stantial compliance with this section, as to the filing of 
notice, and puts in operation all of the provisions of the 
statute. Collingwood v. Brown, 106 N. C. 362, 367, 10 
S. E. 868. 

If this section has no application to an action of fore- 
closure when brought in the county where the land lies, and 

it has been so held in a number of cases, it follows as a 
necessary corollary that the cross-indexing statute (next 

section) is equally inapplicable. Massachusetts Bonding, 

ete.» Co. vii Knox} 220° Nie ©. 0725587325918 Ss Be (2d) 436, 
138 A. L. R. 1438 (con. op.). 

Sufficient Description.—‘Although it is necessary in order 
to constitute lis pendens that the proceedings should, di- 
rectly or indirectly, designate specific property, yet where 
the description is so definite that any one reading it can 
learn thereby, either by the description or reference, what 
property is intended to be made subject to litigation, it is 
sufficient.” Benn. Lis Pend., sec. 93, 1 Freem. Judgm., sec. 
197. Arrington v. Arrington, 114 N. C. 151, 156, 19 S. E. 351. 
Transfer of Suit.—Where the suit is transferred by con- 

sent to another county on the original papers and nothing 
is left on the files to inform a purchaser of the nature of 
the action and the property to be affected by it, the lis 
pendens fails and a bona fide purchaser will be protected. 
Arrington v. Arrington, 114 N. C. 157, 152, 19 S: EH. 351. 

§ 1-117. Cross-index of lis pendens.—Any party 
to an action desiring to claim the benefit of a 
notice of lis pendens, whether given formally un- 
der this article or in the pleadings filed in the 
case, shall cause such notice to be cross-indexed 
by the clerk of the superior court in a docket to 
be kept by him, to be called Record of Lis Pen- 
dens, which index shall contain the names of the 

parties to the action, where such notice (whether 

formal or in the pleadings) is filed, the object of 
the action, the date of indexing, and sufficient de- 
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scription of the land to be affected to enable any 

person to locate said lands. The clerk shall be en- 
titled to a fee of twenty-five cents for indexing 
said notice, to be paid as are other costs in the 
pending action. (Rev., s. 464; 1903, c. 472; 1919, 

Cmte Ca.Omp Oils) 
Construed with Section 47-18.—Lis pendens and registra- 

tion each have the purpose of giving constructive notice by 
record, and this section and § 47-13 must be construed in 
pari materia, and while the lis pendens statutes do not 
affect the registration laws, the converse is not true. 
Massachusetts Bonding, etc., Co. vy. Knox, 220 N. C. 725, 
18S; B: (2d) 436, 4138" Al Le RS 1438, 
Registration as Notice of Pendency of Foreclesure Suit. 

—An action was instituted to foreclose a duly registered 

deed of trust in which the trustee and the cestuis and the 
owner of the equity of redemption by mesne conveyances, 
were made parties, and while the action was pending the 
owner of the equity sold the property. It was held that 

the duly registered deed of trust was constructive notice, 
not only of the lien, but also of the pendency of the fore- 
closure suit, since it would have been discovered by a pru- 

dent examiner, and therefore notice of the suit’ under this 
section was not required. Massachusetts Bonding, etc., 
Co: v. Knox, 220) N.1Ce725.018 394) 2d) 436) ToS Aye tk 
1438. 

Cited in Pierce v. Mallard, 197 N. C. 679, 682, 150 S. 
E. 342. 

§ 1-118. Effect on subsequent purchasers.— 
From the cross-indexing of the notice of lis pen- 
dens only is the pendency of the action construc- 
tive notice to a purchaser or incumbrancer of the 
property affected thereby; and every person 
whose conveyance or incumbrance is subse- 
quently executed or subsequently registered is a 
subsequent purchaser or incumbrancer, and is 
bound by all proceedings taken after the cross- 
indexing of the notice to the same extent as if he 
were made a party to the action. For the pur- 
poses of this section an action is pending from 
the time .of cross-indexing the notice. (Rev., s. 
462: Code, s..229:.C;. Cl Pe ss 9051919 ¢emaaces 
S. 502.) 
Editor’s Note.—Previous to the adoption of section 1-117, 

regarding a cross index the filing of notice as provided in 
section 1-116 was all that was necessary to affect all, pur- 
chasers with notice. See Toms v. Warson, 66 N. C. 417, 419. 
Judgment Relates Back to Beginning of Suit.—If a suit 

was pending against a person for certain property when he 
parted with it, in which there was afterwards a judgment, 
that judgment relates to the commencement of the suit and 
binds subsequent purchasers. Briley v. Cherry, 13 N. C. 
2; Cates v. Whitfield, 53 N. C. 266; Dancy v. Duncan, 96 
Ne Ce Ti Pr6, "io. enraboe 
Fraudulent Purchaser of Lands.—Where the president 

of a corporation, a substantial owner of its shares of stock, 
has personally ,bought in the lands which the company is 
under a binding contract to convey, before suit brought 
to enforce the contract, and with full knowledge of the 
plaintiff’s right, taken deed for same from his company, 
before complaint filed, he and his corporation are concluded 
from setting up the doctrine of lis pendens as a defense, and 
his purchase will be held ineffective and fraudulent as to 
the decree rendered and the rights established in the plain- 
tiff’s favor, for specific performance. Morris v. Basnight, 
179) Nn Ce 208. 102. (S- o89: 

Purchase before Complaint Filed.—A purchaser of land 
for value after the filing of a lis pendens, but before the 
filing of the complaint in the action, is not charged with 
constructive notice of any defects in the title. Morgan v. 
Bostic, 132 (N:*C. °743; 4475. Bi 639; 
Purchase from Litigant with Notice.—The doctrine of lis 

pendens, as it ordinarily prevails, only affects third persons 
who may take title to lands after the nature of the claim 
and the property affected are pointed out with reasonable 
precision by complaint filed or by notice given pursuant to 
this section but the principle is not operative where one 
buys from a litigant with full notice or knowledge of the 
suit, its nature and purpose and the specific property to be 
affected. Morris v. Basnight, 179 N. C. 298, 102 S. KE. 389. 
Purchaser from Successful Party.—One who, relying upon 

the judgment of the superior court, takes a conveyance from 
the successful party before the expiration of the ten days, 
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takes it subject to the right of appeal and of the judgment 
which may be entered therein, and he is conclusively fixed 
with notice of the litigation. Rollins v. Henry, 78 N. C. 
342; Dancy v. Duncan, 96 N. C. 111, 1 S. E. 455, Bird v. 
Gilliam, 125 N. C. 76, 79, 34 S. E. 196. 

Cited in Brinson v. Lacy, 195 N. C. 394, 396, 142 S. 

E. 317; Pierce v. Mallard, 197 N. C. 679, 682, 150 S. E. 342. 

§ 1-119. Notice void unless action prosecuted.— 
The notice of lis pendens is of no avail unless it 
is followed by the first publication of notice of 
the summons or by an order therefor, or by the 
personal service on the defendant within sixty 
days after the cross-indexing. (Rev., s. 461; Code, 
meeeoe G.°C.eP., si. 90; 1929, “ce: 37;°C."S. 503.) 
Service Within 60 Days Required.—Where a party lives 

in a different county of the state, and claims as a bona 
fide purchaser, to affect him with notice of lis pendens the 
requirements of the statute must be strictly followed; among 
other things, it must be served within sixty days after 
its filing. Powell v. Dail, 172 N. C. 261, 909 S. E. 194. 
Cited in Pierce v. Maliard, 197 N. C. 679, 682, 150 S. 

E. 342. 

§ 1-120. Cancellation of notice —The court in 
which the said action was commenced may, at 

any time after it is settled, discontinued or 
abated, on application of any person aggrieved, 
on good cause shown, and on such notice as is 
directed or approved by the court, order the no- 
tice authorized by this article to be canceled of 
record, by the clerk of any county in whose office 

the same has been filed or recorded; and this 

cancellation must be made by an endorsement to 
that effect on the margin of the record, which 
shall refer to the order. (Rev., s. 463; Code, s. 
pause. Co P.,'S. 90; C. S.*504:) 
Notice Continues Until Cancelled.—Where the suit has 

been prosecuted with proper diligence the lis pendens con- 
tinues until the final judgment, or until it has been canceled 
under the directions of the court. Arrington v. Arrington, 
iideive <. 151,159, 18: S. EB. 351: 
Loss or Destruction of Notice.—The mere loss or destruc- 

tion of the notice will not affect its efficacy, if the statute 
has been fully complied with. Arrington vy. Arrington, 114 
Preto) 159, 19'S. : 351. 

Same—When by Act of Party.—If the party, by any act of 
his own has, contrary to the usual course of the court, con- 
sented to or been instrumental in the removal from its 
files of the notice of lis pendens (or, as in some cases, its 
substitute, the complaint), leaving nothing whatever upon 
the record which could inform a purchaser of the nature 

of the action and the property sought to be subjected, it must 
follow, according to every principle of equity and fair deal- 
ing, that the purchaser will be protected. Arrington v. 
Arrington, 114 N. C. 151, 159, 19 S. FE. 351. 

Cited in Threlkeld v. Malcragson Land Co., 198 N. C. 
186, 189, 151 S. E. 99. 

SUBCHAPTER VI. PLEADINGS. 

Art. 12. Complaint. 

§ 1-121. First pleading and its filing.—The first 
pleading on the part of the plaintiff is the com- 
plaint. It must be filed in the clerk’s office at or 
before the time of the issuance of summons and a 
copy thereof delivered to the defendant, or de- 
fendants, at the time of the service of summons; 
provided, that the clerk may at the time of the 

issuance of summons on application of plaintiff by 

written order extend the time for filing complaint 
to a day certain not to exceed twenty (20) days, 
and a copy of such order shall be delivered to the 
defendant, or defendants, at the time of the serv- 
ice of summons in lieu of a copy of the com- 
plaint: Provided further, said application and 
order shall state the nature and purpose of the 
suit. The clerk shall not extend the time for fil- 
ing complaint beyond the time specified in such 

1—12 

CIVIL PROCEDURE—PLEADINGS § 1-121 

order; except that when application is made to the 
court, under article forty-six of this chapter, for 
leave to examine the defendant prior to filing com- 
plaint, and it shall be made to appear to the court 

that such examination of defendant is necessary to 
enable the plaintiff to file his complaint, and such 
examination is allowed, the clerk shall extend the 

time for filing complaint until twenty (20) days 
after the report of the examination is filed as re- 
quired by § 1-571. When the complaint is not filed 
at the time of the issuance of the summons, the 

plaintiff shall, when he files complaint, likewise 
file at least one copy thereof for the use of the 
defendant and his attorney. When there are 
more than one defendant, the clerk, may, by 

written notice to the plaintiff, require the filing 
of additional (not to exceed six) copies of the 

complaint within the time specified in such no- 
tice, not to exceed ten days. Such notice may be 
served by mailing to the plaintiff or his attorney 
of record. (Rev., ss. 465, 466; Code, ss. 206, 232, 
238; C. C. P., s. 92; 1868-9, c. 76, s. 3; 1870-1, c. 42, 
s. 3; 1919, c. 304, s. 2; 1927, c. 66, s. 3; C. S. 505.) 

Editor’s Note. — By the amendment of 1919 a clause 

“otherwise the suit may, on motion, be dismissed’? which 
originally appeared in the section was omitted, but sub- 
sequently was restored by the Consolidated Statutes. In 
changing other provisions of ch. 156 of the laws of 1919, 

this section in its original form was reenacted without 
change by the Extra Session of the Public Laws of 1920 
and 1921. See Campbell v. Asheville, 184 N. C. 492, 493, 
114. S. E. 825. 
The act of 1927, ch. 66, not only materially enlarged the 

provisions of the section but changed the time of the filing 
of the complaint. Prior to this amendment the complaint 
was to be filed on or before the return day of the summons, 
on pain of suit being dismissed at the cost of the plaintiff, 
and the clerk was authorized to extend, upon motion, the 
time of filing to a day certain. This was substantially all 
that this section had formerly provided. 
The change in the time of the filing the complaint was 

effected in view of the changes introduced in section 1-89 
with regard to the service and return of the summons. 

See section 1-89 as amended by the laws of 1927. 
The act of 1927, ch. 132, was enacted to amend an act 

amendatory of four different sections (including this) but 
did not touch this section. 

Prior to the amendment of 1919 the complaint was to be 
filed on or before the third day of the term to which the 
action was brought. See Hill v. Hotel Co., 188 N. C. 586, 
588)0125) G5 9B 200; 

Similarity to Former Equity Practice. — The Code and 
the constitution substantially adopt the practice and pro- 
cedure of the courts of equity. The only difference be- 
tween the practice under the Code and the former equity 
practice is that by the Code the summons does not follow, 
but precedes the complaint. Wilson v. Moore, 72 N. C. 
558, 561; Staton v. Webb, 137 N. C. 35, 39, 49 S. E. 55. (De- 
cided under the former law.) The summons no more pre- 
cedes the complaint under the present law, save under the 
exceptional circumstances designated in the section as 
amended. Ed. Note. 
New Complaint as to New Defendant. — A new or an 

amended complaint must be filed as against a new de- 
fendant brought in subsequent to the filing of the original 
complaint. And a judgment by default for want of an 
answer where no such complaint is filed is irregular and 
capable of being set aside. Vass v. People’s Bldg., etc., 

Assen, 91 NE 55) 56: 
Extension of Time. — Prior to 1921, (the time when the 

Civil Code of procedure was restored) it was discretionary 
with the judge of the superior court to allow extension of 
time for the filing of pleadings; and the motion to extend 
the time for filing the complaint should be made before 
the judge, and not before the clerk. Anderson y. Anderson, 
1 N. C. 20. See also, Brendle v. Heron, 68 N. C. 495. But 
this is no longer the rule. See Campbell v. Asheville, 
184 N. C. 492, 114 S. E. 825. 

Where the clerk of the court has extended the time for 
filing the complaint in accordance with this section, and the 
defendant has appealed to the Superior Court, it is within 
the sound legal discretion of the trial judge, given by § 

1-152, to allow the complaint to be filed, and his sustaining 
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the clerk’s order to that effect is an exercise of this dis- 
cretion. Hines v. Lucas, 195 N. C. 376, 142 S. E. 319. 
When it appears that the clerk of the court has extended 

the time to file the complaint by orders regularly en- 

tered and in continuous and unbroken sequence for a pe- 
riod of about a year, and the defendant.at the end of the 
full period so extended excepts and appeals to the Supe- 
rior Court: Held, it is a valid exercise by the clerk of 
the power conferred by this section. Hines v. Lucas, 195 
NA iCl6763) 1420S. 19: 
Same — By Consent of Parties. — In Howard v. Southern 

R. Co., 122 N. C. 944, 29 S. E. 778, neither the complaint 
nor the answer was filed at the proper time, but there was 
an entry made on the minutes, which on its face did not 
purport to be by order of the court, and which was ad- 
mitted to have been by consent of the parties to the effect 
that the plaintiff have thirty days to file his complaint and the 
defendant sixty days thereafter. ‘This procedure seems to be 
permissible. 
Same — Motion to Dismiss Necessary to Prevent Exten- 

sion. — The fact that this section requires the complaint 
to be filed at or before the return day of the summons, 
(before the amendment of 1927) does not prevent the 
plaintiff from filing it thereafter if the defendant fails to 
move to dismiss the action for the plaintiff’s failure to so 
file. Roberts v. Allman, 106 N. C. 391, 393, 11 S. E. 424. 
Judgment of Non Pros. — In the absence of a complaint 

filed at the proper time the defendant may move for a 
judgment of non pros. Vass v. People’s Bldg., etc., Ass’n, 
OIEN. 3 Coos, 5oF 

Cited in O’Briant v. Bennett, 213 N. C. 400, 196 S. E. 326. 

§ 1-122. Contents——The complaint must con- 
tain— 

1. The title of the cause, specifying the name 
of the court in which the action is brought, the 
name of the county in which the trial is required 
to be had, and the names of the parties to the 

action, plaintiff and defendant. 
2. A plain and concise statement of the facts 

constituting a cause of action, without unneces- 
sary repetition; and each material allegation 

must be distinctly numbered. 
3. A demand for the relief to which the plain- 

tiff supposes himself entitled. If the recovery of 
money is demanded, the amount must be stated. 

4. In actions for the recovery of a debt con- 
tracted for the purchase of land, a statement 

that the consideration of the debt was the pur- 
chase money of certain land, describing the land 
in an intelligible manner, such as the location, 
boundaries, and acreage. (Rev., ss. 467-8; Code, 

ss. 233-4- C) C,. Pis.v93511879, vcnei7 ss Cx Sm 506) 

I. In General. 
II. Formal Parts of Complaint. 

III. Statement of Facts Constituting the Cause of Action. 
IV. Demand for Relief. 
V. Statement of Consideration for the Purchase of Land. 

Cross References. 

As to a bill of particulars, see § 1-150. As to amendment 
to indefinite pleadings, see § 1-153. As to limitation of 
judgment to demand in complaint, see § 1-226. As to debt 
for purchase of land, denied by answer, see § 1-136. As 
to form of execution on judgment for purchase money, 
see § 1-313, subsection 5. 

I. IN GENERAL. 

Logic and Precision of Common Law Not Discarded. — 
The rules of common law as to the pleading which are only 
the rules of logic, have not been abolished by the Code. 
Crump yv. Mims, 64 N. C. 767. The notion that the Code 
of civil procedure is without order or certainty and that 
any pleading however loose or irregular, may be upheld, 

Is erroneous; while it is not perfect it has both logical 
order, precision and certainty, when it is properly ob- 
served. Webb v. Hicks, 116 N. C. 598, 604, 21 S. E. 672. 
Construction of Pleadings. — While the pleadings are tec 

be construed liberally, they are to be so construed as to 
give the defendant an opportunity to know. the grounds 
upon which he is charged with liability. Thomason vy. 
Seaboard, etc., R. Co., 142 N. C. 318, 325, 55 S. E. 205. 

Old and New Procedure Distinguished. Under the 
former system the practice was in declaring to proceed on 
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the special contract and also in other counts, called the 
common counts, so that, if unable to recover on the special 
assumpsit, relief might be had on some of the counts in 
general assumpsit on the implied promise or obligation. If 
the plaintiff under that system had “counted” only on the 
special contract, not being able to recover on that, he would 
have failed in his action. But under the Code all forms 
of pleading which existed before are abolished, and now we 
have only the forms of pleading and the rules by which 
their sufficiency is to be determined, part of which are 
prescribed in this section. Jones vy. Mial, 82 N. C. 252, 257. 
For an eloquent expression on the abolition of the old 

system of pleading and the substitution therefor the new 
system, see, Pierce v. North Carolina R. Co., 124 N. C. 33, 
Of ae on Ey, 399. 

For a discussion of the similarity between the civil pro- 
cedure adopted in this state and that which prevailed in 
the courts of King’s Bench, in England, see Staton v. 
Webb; 137 N: C. 35, 36, 49 S, B. 55. 
Same Substantial Certainty as at Common Law a Requi- 

site.—The object of the Code was to abolish the different 
forms of action and the technical and artificial modes of 
pleading used at common law, but not to dispense with the 
certainty, regularity and uniformity which are essential in 
every system adopted for the administration of justice. 
The plaintiff must state his cause of action with the same 
substantial certainty as was formerly required in a dec- 
laration. Oates v. Gray, 66 N. C. 442. 
Theory and Form of Action Immaterial.—Where the facts 

in the complaint in an action for damages caused by an ac- 
tion brought by the defendant to have plaintiff’s deed de- 
clared void constitute a cause of action, it is immaterial 
whether the action is for slander of title, malicious prosecu- 
tion, or for an abuse of legal process, and the complaint is 
sufficient. Chatham Estates vy. American Nat. Bank, 171 N. 
C579, 88 Sites 783% 
Cited in Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. 

E. 729; Tar Heel Hosiery Mill v. Durham Hosiery Mills, 
198 N. C. 596, 152 S. E. 794; Hinton y. Whitehurst, 214 N. 
C. 99, 198 S. E. 579; Bynum v. Fidelity Bank, 219 N. C. 
109, 12 S. E. (2d) 898; Herndon vy. Massey, 217 N. C. 
610, 8 S. E. (2d) 914. 

II. FORMAL PARTS OF COMPLAINT. 
Title of Cause. — A paper-writing introduced before a 

justice of the peace, purporting upon its face only to be a 
verified account upon which judgment is sought, lacking 
the requisites of a complaint, under the provisions of this 
section, in failing to state the title of the cause, the name of 
the county and parties, will not be considered as a verified 
complaint on the trial in the superior court, requiring the 
answer there to be verified; and upon an oral answer deny- 
ing the liability and raising the issue, the question is for 
the determination of the jury under Proper evidence. Van 
Smith Bld. Material Co. vy. ‘Tarboro Hardware Co., 173 N.C. 55> 91S. oe sae, ; 

Parties.—A general designation of parties as the 
of M. C.” is irregular and will not 
Corpening, 97 N. C. 230, 2 S. E. 664. 
f It also constitutes a fatal defect on demurrer to des- 
ignate the plaintiffs in a complaint as “H. M. & Co..” with- 
out setting out the individual names of persons ¢omposihie 
the firm. Morrow vy. Morgan, 117 N. C. 504, 23 S. E. 489. 
As to parties generally, see sections 1 57 { ’ - et seq. 

the notes thereto. of a 

III. STATEMENT OF FACTS CONSTITUTING THE 
CAUSE OF ACTION. 

_Provisions of Section Not Mere Matter of Form. 
tion requiring that the plaintiff shall state in a plain, strong 
intelligible manner his grounds of action, is not a mere matter of form. It is of the essential substance of the litigation. It is necessary to the end that the contending parties may understand and prepare to meet each the other’s contention, and prepare himself for the trial of issues of law or fact presented, that the court may have a proper, just and thorough apprehension of the controversy, and that the same may go into the record and stand as a perpetual memorial of the litigation and all that it embraces. An other course of procedure would lead to endless Beiiueite and litigation. If this were not done, it would be difficult to show what any litigation embraced or that it had been settled and ended, and when and how. It is not sufficient that 7 rea had a cause of action and can prove it: he 
must first plead it, then pr it. i ee Ho a Prove it. McLaurin y. Cronly, 90 

Result of Noncompliance. — Unless the complaint con- tains a plain and concise statement of the facts constitut- 
ing a cause of action, without unnecessary repetition pur- 
suant to this section, courts will be hampered in determining 

be tolerated. Kerlee y. 

—This sec- 
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what are the proper issues, both as to form and to number. 
The principles of good pleading are retained under our 
present system. Hunt v. Eure, 189 N. C. 482, 127 S. E. 593, 

FE elviclane Must Not Be Left in Doubt.—The facts should 
be so stated as to leave the defendant in no doubt as to 
alleged cause of action against him, so that he may know 
how to answer and what defense to make. Hussey v. Nor- 
Pokenetc., i. Co., 98 N.C. 34, 3S. E. 923. 
Right to Demand Filing of Amended Complaint.—Several 

elements of damages may be alleged on one cause of ac- 
tion, and where this has been done, defendant’s motion to 
require plaintiff to file an amended complaint, based on the 
theory that each element of damage constituted a separate 
cause of action and should be separately alleged, is prop- 

erly refused under this section. Pemberton vy. Greensbo.o, 
mis tN. C, 599,172 -S. E. 196. 
Matter Should Be Such as Would Be Competent on Hear- 

ing.—Nothing ought to be in a complaint, or remain there 
over objection, which is not competent to be shown on the 
hearing. Duke v. Crippled Children’s Comm., 214 N. C. 
570, 571, 199 S. E. 918, citing Pemberton y. Greensboro, 203 
fee 1514... 166 S., EB. 396. ; 

“A plain and concise statement of facts,” within the 
meaning of this section, means a statement of all the facts 
necessary to enable the plaintiff to recover. By a ‘“‘plain”’ 
statement is meant a direct and positive averment of fact, 
which does not leave the existence of the fact to be in- 
ferred merely from the existence of some other fact. Com- 
missioners v. McPherson, 79 N. C. 524, 525; Citizens Bank 
vy. Gahagan, 210 N. C. 464, 187 S. E. 580. 

Redundancy in pleading does not present quite the the- 
oretical and technical problems posed by the subject of 
relevancy, and would seem to include anything which is 
unnecessary to “fa plain and concise statement of the facts 
constituting a cause of action,’’ such as unnecessary rep- 
etition, and the detailed statement of evidential matters, 
however relevant the latter may be when presented upon 
the trial. Parrish v. Atlantic Coast Line R. Co., 221 N. 
emea2, 298,. 20. S.. E.. (2d): 299. : 
A party to an action is entitled as a matter of right to 

put into his pleadings a concise statement of the facts con- 
stituting his cause of action or defense, and nothing more. 
Patterson.v. Southern Ry. Co., 214 N. C. 38, 42, 198 S. E. 
364; Wadesboro v. Coxe, 215 N. C. 708, 2 S. E. (2d) 876. 
A complaint should state in a plain and concise manner 

the material and essential facts constituting plaintiff’s cause 
of action, so as to disclose the issuable facts determinative 
of plaintiff's right to relief, and should not contain collat- 
eral, irrelevant, redundant or evidential matter. Barron v. 
Cain, 216 N. C. 282, 4 S. E. (2d) 618. 

Facts Must Be Stated, Not Conclusions or Evidence.— 
The code of civil procedure modifying the method of plead- 
ing does not abolish “all forms’’ of pleading. _The funda- 
mental principle of pleading that facts or circumstances 
constituting the cause of action must be pleaded and not 
the pleader’s conclusions of law drawn from those facts or 
evidence, holds as true as ever. With respect to the state- 
ment of these facts there has been no relaxation of the 
requisite in the new form, and no alteration from the old, 
except to require greater particularity of separately num- 
bering every material fact. Moore v. Hobbs, 79 N. Gae535, 
537; Lassiter v. Roper, 114 N. C. 17, 19, 18 S. E. 946; 
Gossler v. Wood, 120 N. C. 69, 73, 27 S. E. 33. 

A complaint which merely states a conclusion of law is 
demurrable both at common law and under the Code. 

- Rountree v. Brinson, 98 N. C. 107, 3 S. E. 747. 

Matters of Defense Need Not Be Alleged.—If it is alleged 
that the consideration for the debt or the note sued upon 
is the purchase money of certain lands, and the lands are 
specifically described, it is not necessary to allege that the 
plaintiff has a good title, and that he had tendered a deed to 
the defendant—these being matters of defense. Toms vy. 
Fite, 93 N. C. 274. 

Complaint Considered as a Whole.—A complaint will be 
sustained, as against a demurrer, if any part presents facts 
sufficient to constitute a cause of action, or if facts sufficient 
for that purpose can be gathered from it, under a liberal 
construction of its terms. Hendrix v. Southern R. Co., 162 
N. C. 9, 77 S. E. 1001; New Bern Banking, etc., Co. v. 
Duffy, 156 N. C. 83, 72 S. E. 96. See also, Stokes v. Taylor, 
104 N. C. 394, 10 S. E. 566; McEachin v. Stewart, 106 N. C. 
336, 11 S. E. 274; Halstead v. Mullen, 93 N. C. 252; Purcell 
vy. Richmond, etc., R. Co. 108 N. C. 954, 12 S. E. 954; 
Holden v. Warren, 118 N. C. 327, 24 S. E. 770. 

Sufficiency of the Facts.—If the facts stated in the com- 
plaint, together with those drawn into issue on tke answer 
of the defendants, constitute a right to any relief whatever, 
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the plaintiff is entitled to have it on the case as it was, 
without amendment. Jones v. Mial, 82 N. C. 252, 258. 
Averment of Willingness in Reciprocal Contract. — Where 

the plaintiff sues upon a special contract involving the per- 
formance of reciprocal acts between himself and the de- 
fendant, he must aver and show a readiness and willingness 
to perform on his part. Jones v. Mial, 79 N. C. 165. 
Facts Warranting Joinder of Actions—Where two causes 

of action are sought to be joined in the same complaint, the 
complaint must state such facts as would show that the 
two causes of action can be united under section 1-123, Al- 
len v. Jackson, 8 N. C. 321; Manufacturing Co. v. Barrett, 
95N.. Cy 36 88. 

Proof of Foreign Law. — This section requires that the 
complaint contains a plain and concise “statement of facts, 
constituting the cause of action.’? Upon those facts, if true,. 
the law gives a “right of action.’? This right of action is a. 
matter of law of which the cou.i usually takes judicial 

notice, but if the tort or contract accrued beyond the state 
line the law of the foreign state should be pleaded and: 
proved—not because it is in that case a part of the “cause of 
action” any more than if t!> transaction had taken place 
within the state, but because the court is not presumed to 
know the law of all other states. Lassiter v. Norfolk, etc., 
R2) Cor; 1365.N. C: '89;):90) 48S, oR. 642: 
A complaint for converting a mortgaged crop, which 

avers title to such crop raised by the mortgagor and by him 
conveyed to the plaintiff, its delivery to the defendant, its 
value, and its appropriation by the defendant to his own 
use, after demand by the plaintiff, is a concise and definite 
statement of every material fact upon which the right to 
recover depends, and complies with this section. Womble v. 
Leach, 8&3 N. C. 84. 

Motion to Strike Out Redundant Matter from Complaint, 
—Where the trial court has allowed the plaintiff to fiie 
an amendment to the complaint to be confined to certain 
phases of the controversy or to allegations as to certain 
and specific matters, the plaintiff must confine himself 
to the restrictions under which he is permitted to amend 
or the trial judge may order stricken therefrom any 
further matters or any allegations that are irrelevant or 
redundant and not in conformity with the statute re- 
quiring a plain and concise statement of the cause of ac- 
tion without wunmecessary repetition, and the granting of 
the defendant’s motion to strike out certain parts of the 
amended complaint will be sustained on appeal if the 
complaint is sufficient in its allegations after the portions 
objected to have been stricken out to present every phase 
of the controversy. Ellis v. Ellis, 198 N. Cis 07, 0 1530S. 
E. 449. 

IV. DEMAND FOR RELIEF. 
Relief Prayed and Afforded.—It is the apparent purpose 

of the new system, while simplifying the method of pro- 
cedure, to afford any relief to which the plaintiff may be en- 
titled upon the facts set out in his complaint, although mis- 
conceived and not specially demanded in his prayer. Jones 
v. Mial, 79 N. C. 165, 168. 

Relief Prayed Should Correspond to Proof.—The relief to 
be granted in an action does not depend upon that asked 
for in the complaint; but upon whether the matters alleged 
and proved entitle the complaining party to the relief 
granted, and this is so in the absence of any prayer for 
relief. Bryan vy. Canady, 169 N. C. 579, 86 S. E. 584. 
Party Not Limited to Specific Relief Prayed.—Under this 

Section a party is not restricted to the specific relief de- 
manded by him, but may have any additional and different 
relief which the pleadings and facts proved show to be just 
and proper. Knight v. Houghtalling, 85 N. C. 17; McNeill 
v. Hodges, 105 N. C. 52, 11 S. BE. 265; Hendon v. North 
Carolina R. Co., 127°N. C. 110, 37 S. EB. 155. 
What Determines the Measure of Relief. — Under the 

Code system the demand for relief is made wholly im- 
material, and that it is the case made by the pleadings ana 
facts proved, and not the prayer of the party, which deter- 
mines the measure of relief to be administered, the only re- 
striction being that the relief given must not be incon- 
sistent with the pleadings and proofs. In other words, the 
court has adopted the old equity practice, when granting re- 
lief under a general prayer, except that now no genera] 
prayer need be expressed, but is always implied. Knight v. 
Houghtalling, 85 N. C. 17; Staton v. Webb, 137 N. C. SDs 3D; 
49 S. E. 55; Harris v. Sneeden, 104 N. C. 369, 374, 10 S. E. 
477; Gattis v. Kilgo, 125 N. C. 133, 135, 34 S. E. 246. 

In the absence of any formal demand for judgment the 
court will grant such judgment as the party may be en- 
titled to have, consistent with the pleadings and proofs. 
Demsey v. Rhodes, 93 N. C. 120; Staton vy. Webb, 137 N. 
C2835,1.361428 492. SV Ee 55. 
Alternative Relief.—The form of the prayer for judgment 
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is not material, and the plaintiff can unite two causes of action 
relating to the same transaction and obtain alternative re- 
lief. Herring v. Cumberland ITumber Co., 159 N. C. 382, 
TESS og NONE 

V. STATEMENT OF CONSIDERATION FOR THE 

PURCHASE OF LAND. 

See § 1-136 and clause 5 of § 1-313 and the notes thereto. 

§ 1-123. What causes of action may be joined.— 
The plaintiff may unite in the same complaint 

several causes of action, of legal or equitable 
nature, or both, where they all arise out of— 

1. The same transaction, or transaction con- 

nected with the same subject of action. 
2. Contract, express or implied. 
3. Injuries with or without force to person or 

property. 
4. Injuries to character. 
5. Claims to recover real property, with or 

without damages for the withholding thereof, and 
the rents and profits of the sanie. 

6. Claims to recover personal property, with or 
without damages for the withholding thereof; or, 

7. Claims against a trustee, by virtue of a con- 
tract, or by operation of law. But the causes of 

action so united must all belong to one of these 
classes, and, except in actions for the foreclosure 
of mortgages, must affect all the parties to the ac- 

tion, and not require different places of trial, and 

must be separately stated. 

In actions to foreclose mortgages, the court 

may adjudge and direct the payment by the 
mortgagor of any residue of the mortgage debt 
that remains unsatisfied after a sale of the mort- 
gaged premises, in cases in which the mortgagor 
is personally liable for the debt secured; and if 

the mortgage debt is secured by the covenant or 
obligation of any person other than the mort- 
gagor, the plaintiff may make that person a party 
to the action, and the court may adjvdge payment 
of the residue of the debt remaining unsatisfied 
after a sale of the mortgaged premises, against 
the other person, and may enforce such judg- 
ment as in other cases. (Rev., s. 469; Code, s. 
eer CrCr Py 61267 Cus c50ro 

I. In General. 

II. Causes of Action with Reference to Transaction, or 
Subject of Action. 

III. Causes of Action in Contract. 

IV. Causes of Action for Tort to Person or Property. 
V. Must Affect All Parties and Have Same Venue. 

Cross References. 
As to parties generally, see § i-57 et seq. 

be defendants, see § 1-69. As to improper joinder of causes 

of action as ground for demurrer, see § 1-127, subsection 
5. As to section prohibiting deficiency judgments in fore- 
closures of purchase money mortgages, see § 45-36. 

I. IN GENERAL. 

See notes under §§ 1-69, 1-127. 
The common law does not generally allow the joinder of 

causes of action of different matures because it leads to 
prolixity, the multiplication of issues and confusion. Gregory 
Vv. Elobbs, 930 NeCaml.n4: 
The purpose of this section is to extend the right of 

plaintiffs to join actions, not merely by including equitable 
as well as legal causes of action, but to make the ground 
broad enough to cover all causes of action which a plaintiff 
may have against a defendant, so that the court may not 
be forced “‘to take two bites at a cherry,” but may dispose 
of the whole subject of controversy and its incidents and 

corollaries in one action. Hamlin v. Tucker, 72 N. C. 502, 
503; Livingston v. Tanner, 12 Barb, 486; Vanderroot v. 
Gould, 36 N. Y. 645; Gregory v. Hobbs, 93 N. C. 1, 3. 

Joinder Not Mandatory but Permissive. — The provisions 
of this section are permissive. They are not mandatory as 
to compel the joinder of separate causes of action arising 
out of the same transaction. Gregory v. Hobbs, 93 N. C. 1; 

As to who may 
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Raper Lumber Co. v. Wallace, 93 N. C. 22, 26; Tyler v. 
Capeheart, 125 N. C. 64, 68, 34 S. E. 108. 

Effect of Section upon Existing Law.—This section does 
not make any substantial change in the rules of practice 
which obtained before the adoption of the Code in the 
Courts of Equity with regard to multifariousness. What- 
ever effect it may have had has been to enlarge the right 
of uniting in one action different causes of action. The 
equity rule as existing prior to the Code was thus an- 
nounced by Ruffin, C. J., in Bedsole v. Monroe, 40 N. C. 
313: “If the grounds of the bill be not entirely distinct and 
wholly unconnected; if they arise out of one and the same 
transaction, or series of transactions, forming one course uf 
dealing, and all tending to one end—if one unconnected 
story can be told of the whole, the objection of misjoinder 
of actions cannot apply.’? And it has been held not to apply, 
“When there has been a general right in the plaintiff, 
covering the whole case, although the rights of the de- 
fendants may have been distinct.” Heggie v. Hill, 95 N. C. 
304, 305. 
Former Equity Practice Followed.—Before this section 

was adopted, the doctrine of multifariousness was generally 
understood by the profession, and as the Code has in the 
main conformed to the equity practice, it may be well to 
look to those old landmarks for a guide through the mist 
that envelopes the subject. Barkley v. McClung Realty Co., 
211 N.. C. 540, 543, 191-S: FB. 3, citing Young v. Young, 81 
NZ C2291 
Each Cause Must Belong to Same Class.—No two causes 

of action which belong to different classes enumerated in 
this section can be joined in the same cause of action. Land 
Co. v. Beaty, 69 N. GC: 329: |And ‘this, it is, (said) even 
though the different causes of action are connected with 
the same subject of the action or arise out of the same 
transaction. Id. But this last conclusion has been re- 
peatedly repudiated in the case of joinder of tort and con- 
tract actions which are connected with the same subject of 

the action or arise out of the same transaction. Ed. Note. 
See post, ‘‘Causes of Actions with Reference to Transaction 
and Subject to Action,” II. 
In order for joinder of causes of actions to be permissible, 

the causes joined must arise out of any one (and not out 
of different) of the classes enumerated in this section. In 
other words, each clause allowing joinder is to be taken 
independent of the other. See Sutton v. McMillan, 72 N. 
Caz: 
Thus a condemnation proceeding being purely statutory, 

a cause of action for compensation and one for damages as 
for a trespass can not be joined. Abernathy y. South, etc., 
RV Cone 150 IN 3G 97 OSroue ee lOO; 
Under this section, if the complaint states a connected 

story, forming a general scheme and tending to a single end, 
the plaintiff may unite in the same complaint several causes 
of action. Shaffer v. Morris Bank, 201 N. C. 415, 419, 160 
S. E. 481. 

Inconsistent Causes.—Even if the causes of action were ta 
some extent inconsistent, there is authority to the effect 
that the complaint .is not always on that account demur- 
tables Hardin v. Boyd, 113 U; S: 756, 5°S. Ct. 771; 28° 1b. 
1141. Worth v. Knickerbocker Trust Co., 152 N. C. 242, 
67 S. E. 590, 592. 
No Undue Increase of Cost or Inconvenience.—Under the 

provisions of this section where there is but one subject- 
matter’ of the suit or action in which several parties have 
divergent interests, and they may all be united in one suit 
without undue increase of cost or inconvenience to the par- 
ties, a motion to dismiss for multifariousness and misjoinder 
of parties is properly denied. Craven County v. Investment 
Con 20) ON. Ce 523,524 160 S: sb as. 
Former Equity Practice Followed.—In interpreting this sec- 

tion with regard to multifariousness and naisjoinder of par- 
ties our courts will take into consideration the principles of 
the old practice formerly existing exclusively in suits in 
equity. Craven County v. Investment Co., 201 N. C. 523, 
524,400) S. Be 75a. 
Judgments.—Causes of action based on several judgments 

may be joined in one complaint. Moore v. Nowell, 94 N. C. 
265. 
Method of Taking Advantage of Misjoinder.—A misjoin- 

der of causes of action is a ground ci demurrer and can be 
taken advantage of in no other way. Burks v. Ashworth, 

72 N. C. 496. See sec. 1-127, clause 5, and the notes thereto. 
Demurrer for misjoinder of parties and causes of action 

will be sustained under this section if the several causes 
of action alleged do not affect all the parties to the action. 

Lucas v., North Carolina Bank, etc., Co., 206 N. C. 909, 174 
enka Vole 
Execution of Deed and Demand for Land.—The plaintiff 

can unite, in the same action, a demand for the execution 
of a deed and for possession of the land, while under the 
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old system the lost or destroyed deed could only be estab- 
lished in a court of equity, where a decree for title and 
such other relief as might be proper could be made and 
enforced according to the practice of that court. Jennings 
v. Reeves, 101 N. C. 447, 450, 7 S. E. 897. 
Cited in Berger v. Stevens, 197 N. C. 234, 237, 148 S. E. 

244; Pender County v. King, 197 N. C. 50, 56, 147 S. E. 
695; Andrews Music Store v. Boone, 197 N. C. 174, 148 S. 
FH. 39; Berger v. Stevens, 197 N. C. 234, 237, 148 S. E. 244; 
Shuford v. Yarborough, 197 N. C. 150, 151, 147 S. E. 824; 
Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. E. 729; 
Mack Truck Corp. v. Wachovia Bank and Trust Co., 
199 N. C. 203, 204, 154 S. E. 42; Taylor v. Taylor, 197 N. 
C. 197, 200, 148 S. E. 171; Daniels v. Duck Island, 212 N. 
C. 90, 193 S. E. 7; Beam v. Wright, 222 N. C. 174, 22 S. 
E. (2d) 270; Bellman v. Bissette, 222 N. C. 72, 21 S. E. 

(2d) 896. 

Il. CAUSES OF ACTION WITH REFERENCE TO 
TRANSACTION, OR SUBJECT OF ACTION. 

The general rule which may be deduced from the de- 
cisions is that, if the causes of action be not entirely dis- 
tinct and unconnected, if they arise out of one and the same 
transaction, or a series of transactions forming one dealing 
and all tending to one end, if one connected story can be 
told of the whole—they may be joined in order to deter- 
mine the whole controversy in one action. Young v. Young, 
81 N. C. 92; Bedsole v. Monroe, 40 N. C. 313; Hawk v. Pine 
Tumber Co., 145 N. C. 47, 48, 58 S. E. 603, 604; Worth v. 
Knickerbocker Trust Co., 152 N. C. 242, 67 S. E. 590, 592; 
Howell v. Fuller, 151 N. C. 315, 66 S. E. 131; Fisher v. 
Trust Co., 138 N. C. 224, 50 S. E. 659; King v. Farmer, 88 
N. C. 22; Balfour Quarry Co. v. West Constr. Co., 151 N. 
mad49, 66.9. FE. 217; Taylor vy; Postal Life Ins. Co.) 182 N. 
C. 120, 122, 108 S. E. 502; Barkley v. McClung Realty Co., 

Pie. C,. 540,- 543, 191 S; E. 3; Griggs v. Griggs, 218: N; 
C. 574, 11 S. E. (2d) 878; Holland v. Whittington, 215 N. 

C. 330, 1 S. E. (2d) 813; Fry v. Pomona Mills, 206 N. C. 
768, 175 S. E. 156; Peitzman v. Zebulon, 219 N. C. 473, 14 
Sm. (2d) 416. 

Source of LitigationWhile it was the object of the leg- 
islature to avoid a multiplicity of suits and to prevent pro- 
tracted and vexatious litigation, this subdivision of this sec- 
tion has given rise to more unprofitable litigation upon its 

construction than any other section. Young vy. Young, 81 
NaC. 92. 
The word “transaction” is used in the statute in reference 

to the joinder of actions in the sense of the conduct or 
finishing up of an affair, which constitutes as a whole the 
“subject of action.’? Cheatham y. Bobbitt, 118 N. C. 343, 
346,24 S. E. 13. 
Under this section it is not necessary that the causes of 

action of several plaintiffs be identical, but only that the 
causes of action arise out of the same transaction or trans- 
actions connected with the same subject of action. Wil- 
son v. Horton Motor Lines, 207 N. C. 263, 176 S. E. 750. 
Legal and equitable causes of action, arising out of tort 

and ex contractu, may be united under this section in the 

same complaint where they arise out of the same transac- 
tion or series of transactions forming a connected whole. 
Fry v. Pomona Mills, 206 N. C. 768, 175 S. E. 156. 

Series of Transactions Forming One Course of Dealing. — 

Causes of action which arise from a series of transactions 
connected together and forming one course of dealing may 
be joined. King v. Farmer, 88 N. C. 22; Balfour, etc., Co. 
v. West Constr. Co., 151 N. C. 345, 66 S. E. 217, 220; Bark- 
ley v. McClung Realty Co., 211 N. C. 540, 543, 191 S. E. 3. 
General Right Arising out of Series of Transactions. — 

Young v. Young. 81 N. C. 92. 
Tort and Contract May Be Joined.—An action arising 

upon a contract united in the same complaint with one aris- 

ing in tort is not a misjoinder, and a demurrer thereto will 
not be sustained ‘‘where they arise out of the same trans- 
action or are connected with the same subject of action.” 
Hawk v. Pine Lumber Co., 145 N. C. 48, 58 S. E. 603; Cook 
v. Smith, 119 N. C. 350, 355, 25 S. E. 958; Reynolds v. Mt. 
Airy, etc., R. Co., 136 N. C. 345, 346, 48 S. E. 765; Railroad 
Co. v. Wakefield Hdw. Co., 135 N. C. 73, 75, 47 S. E. 234; 
Richmond Cedar Works v. Roper Lumber Co., 161 N. C. 603, 
w7a0s, 1. 770, 774. 

In the earlier cases of Logan v. Wallis, 76 N. C. 416, and 
Doughty v. Atlantic, etc, R. Cuo., 78 N. C. 22, it was 
broadly stated that a cause of action founded on a tort 
could not be joined with one founded on contract; but in 
Hodges v. Wilmington, etc., R. Co., 105 N. C. 170, 10 S. E. 
917, this rule was explained and extended so as to permit 
such a joinder of action, provided they arose out of the same 
transaction. Benton v. Collins, 118 N. C. 196, 198, 24 S. E. 
122; Daniels v. Baxter, 120 N. C. 14, 17, 26 S. E. 635; Hodges 
v. Wilmington, etc., R. Co., 105 N. C. 170, 171, 10 S. E. 917. 
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For example in Hamlin v. Tucker, 72 N. C. 502, it was 
held that a plaintiff may in the same complaint join as 
separate causes of action: (1) the harboring and maintain- 
ing his wife; (2) the conversion of certain personal prop- 
erty, to which the plaintiff is entitled jure mariti; (3) in- 
ducing the wife while harbored and maintained to execute 

to defendant a deed for land, under which he had received 
the rents, and (4) converting to defendant’s own use certain 

mules, farming utensils, etc., set out in a marriage settle- 
ment executed by the plaintiff and his wife. Hawk v. Pine 
Lumber Co., 145 N. C. 48, 49, 58 S. E. 603. 
Likewise in Young v. Young, 81 N. C. 92, the court held 

that a complaint containing several causes of action, viz: 
(1) to declare one defendant a trustee of land, (2) to re- 
cover judgment of other defendants for purchase-money 
of same, (3) and to recover possession of the land with 
damages for withholding it, is not demurrable. 

Stockholder’s Suit against Corporate Officers. — Where 
the stockholders of a corporation sue its officers for dam- 
ages for their mismanagement and negligence in accept- 
ing worthless paper, and inducing the plaintiffs to be- 
come indorsee thereon to their loss and damage, and in 
failing to indorse these papers themselves under an agree- 
ment to do so, the causes of action are properly joined, 
one sounding in tort and the other being to enforce an 
equitable right arising out of transactions connected with 
the same subject-matter. Ayers v. Bailey, 162 N. C. 209, 
700 Ont te 00. 

Suit against Defaulting Corporate Officer and Surety.— 
A suit by the receiver of a corporation against its de- 
faulting officer and the surety or guarantor for his honesty 
or fide’:‘ty is not objectionable as a misjoinder of parties and 

causes of action, the alleged default of the principal having 
occurred that created the surety’s liability within the terms 
and conditions of its bond. Shuford v. Yarborough, 197 
N. C. 150, 147 S. E. 824, distinguishing Clark v. Bonsol, 157 
N. C. 270, 72 S. E. 954, and citing Carswell v. Talley, 192 
N. C. 37, 133 S. E. 181; Robinson v. Williams, 189 N. 
Corcs6erlc0g Soa asocle wos ry. Banis.0193 9Ne i\Gam524-5 137005: 

E. 593; Shuford v. Yarborough, 197 N. C. 150, 151, 147 
S. E. 824. 

Actions on Insurance Policies. — In McGowan v. Life 
Insurance Co., 141 N. C. 367, 54 S. E. 287. the complaint 
alleged that the plaintiff had been induced to take out fifteen 
policies on the lives of herself, her children and grand- 
children by means of certain false and fraudulent repre- 
sentations made to her by the defendant’s agents that 
they were ten-year tontine policies; that after paying her 
weekly assessments for ten years, when she demanded 
performance it was refused, and she discovered that the 
policies did not mean what the defendant’s agents had 
represented to her. It was held that the causes of action 
were properly joined, on the theory that they all arose out 
of a transaction connected with the same subject of the 
action. See also, Pretzfelder & Co. v. Merchants Ins. Co., 
TGeNe Ca Aol e2 le Saas 

Suit to Engraft Parol Trust on Land.—Where the com- 
plaint in a suit to engraft a parol trust upon the title to 
lands in favor of a husband and wife, alleges that they 
gave a mortgage on three tracts of land, the husband hav- 
ing title in two of them and his wife in the other, and that 
the hushand for himself and as agent for his wife had 
agreed with a third person that the latter should bid it in 
at the sale and hold the title in trust for them upon certain 
trust relations: Held, in a suit against the administrator 
of the alleged deceased trustee, the complaint was not de- 
murrable upon the ground of a misjoinder of parties and 
causes of action. Cole v. Shelton, 194 N. C. 741, 140 S. 
Ee 704: 

In an action to recover land on the ground that the sale 
under execution was void, it was held that all matter 
raised by the pleading could all be settled in one action. 
Jeffreys v. Hocutt; 195 N. C. 339, 142 S. BE. 226. 

Action to Foreclose Mortgage and Recover Land. — An 
action brought to foreclose a mortgage upon a tract of land 
cannot be joined with an action to recover the possession 

of another tract of land, as these causes do not arise out 
of the same transaction, nor are the transactions connected 

with the same subject of action. Edgarton v. Powell, 72 
Nii. Gun64: 
Actions for Mortgaged Property and Mortgage Debt. — 

A demand for judgment for the possession of mortgaged 
property is properly joined with a demand for judgment 
for the debt secured thereby. Kiger v. Harmon, 113 N. C. 
406, 18 S. E. 515; Martin v. McNeely, 101 N. C. 634, 8 S. E. 
231. 
Action for Damages by Husband and Wife.—Where a 

civil action for damages is brought by a husband and 
wife for an alleged assault against them both, for alleged 
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false arrest of the male plaintiff and abuse of process in 

swearing out a peace warrant against him and his false 
imprisonment, the defendant’s demurrer on the ground of 

misjoinder of parties and causes of action is properly sus- 

tained and the case dismissed, the several causes of ac- 

tion not affecting all the parties to the action as required 

by this section and § 52-10, authorizing a married woman 

to bring suit for damages for personal injuries without 

the joinder of her husband. Sasser v. Bullard, 199 Ne 

C.- 562, 155° S. Ee 248% 
Scheme and Conspiracy to Defraud.—The complaint al- 

Jeged fraud and conspiracy on the part of defendants in- 
ducing plaintiffs to sign a deed describing not only the 
property intended to be conveyed by plaintiffs, but also other 
~valuable property, and that further, pursuant to fraud and 

“conspiracy to deprive plaintiffs of the purchase price of the 

property intended to be conveyed, which was to be paid in 

cash or secured by registered lien, defendant grantees exe- 

‘cuted unsecured notes therefor and defendant attorney 

wrongfully withheld one of the notes so executed, and prayed 

for yeformation of the deed and for judgment on the notes. 

Held: Defendants’ demurrer on the ground of misjoinder of 

parties and causes of action was properly overruled, since 

all the matters alleged arose out of the same transaction 

or transactions connected with the same subject of action. 

Griggs v. Griggs, 218 N. Ce B74 TIS, 20) 378. 

Warranties—Predecessors in Title. — A grantee of lands 

against whom a recovery has been had for a part thereof 

may sue his grantor for damages upon the covenants and 

warranty in his deed, and the successive warrantors in his 

chain of title, separately or in the same action, the sub- 

ject-matter being the same, our Code system not favoring 

a multiplicity of suits. Winders v. Southerland, 174 N. 

C. 235; 93 S. HB. 726. 

Proceedings under § 50-16.—A complaint in proceedings by 

the wife under § 50-16, for allowance for subsistence and 

counsel fees, with allegations that the husband had fraudu- 

lently conveyed his lands to his father under a conspiracy 

to defraud the plaintiff out of her marital rights, and aft- 

erwards had grossly abused her and coerced her into ac- 

cepting a deed of separation is good and a demurrer there- 

to for misjoinder of parties and causes of action should be 

overruled, the various causes for which relief is sought 

being bas‘d on a conspiracy or arising out of the same 

subject-matter or transaction. Taylor v. Taylor, 197 N. 

Go 197; 148. "Sas 

Il]. CAUSES OF ACTION IN CONTRACT. 

Contracts and Torts. — See notes under the preceding 

analysis line. 
Implied Contract Arising out of Tort. — Generally a 

cause of action based on a contract cannot be joined with 

a cause of action based on tort. But where the tort is of 

such a nature that the plaintiff may waive it and sue 

upon an implied contract, the causes of action may ope 

properly joined. Iogan v. Wallis, 76 N. C. 416. 

Specific Performance and Action for Damages. — Tt” is 

well settled that a cause of action for specific performance 

may be joined with one for damages resulting from a 

breach of the contract, or from a delayed performance, or 

for any other damages growing out of the transaction to 

which the plaintiff may show himself entitled. Winders 

vy. Hill, 141 N. C. 694, 703, 54 S. E. 440. 

Action for Statutory Penalties —An action for a penalty 

given by a statute to any person injured is an action on a 

contract. Hence it may not be joined with another cause of 

action based on tort to person or property. Doughty v. Atian- 

tic, etc., R. Co., 78 N. C. 22, 23; Hodges v. Wilmington etc., 

Ro Go 105 ON. C170; 10S." Be 917. 

A party suing for penalties against the same defendant 

may unite several such causes of action in the same com- 

plaint. Burrell v. Hughes, 116 N. C. 430, 437, 21 Sac O73 

Carter v. Wilmington, etc., R. Co. 126 N. C. 437, 36 5S. 

Be , 14, 

A cause of action for a penalty for unreasonable delay 

in delivery of goods may be joined with one for recovery 

of the value of goods not delivered. Robertson v. At- 

lantic Coast Line R. Co., 148 N. C. 323, 62 S. E. 413; Mc- 

Cullen v. Seaboard Air Line R. Co., 146 N. C. 568, 60 S. 

E. 506. 
Under this section allowing the joinder of several causes 

of action arising out of contract, express or implied, three 

causes of action against a register of deeds for statutory 

penalties for failure to -ecord, and for wrongful issuance 

of, marriage licenses, may be united in the same com- 

plaint. Maggett v. Roberts, 108 N. C. 174, 12 S. E. 890. 

Action for Rescission and breach.—Plaintiff may not unite 

in the same complaint an action for the rescission of a con- 

tract and one for its breach. The rights are opposed and 
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the remedies inconsistent. 
254, 159 S. E. 360. 

IV. CAUSES OF ACTION FOR TORT TO PERSON 
OR PROPERTY. 

Injury to Person and Property May be Joined. — Causes 
of action for “injuries with or without force to persons 
and property, or to either,” may be joined, and different 
causes of action for such injuries may be joined against 
one or more defendants, provided that each of such causes 
affects all the parties defendant. Howell v. Fuller, 151 N. 
esos OOios. Ly. loka 
Trespass and Assault.—A count in trespass for forcibly 

entering the plaintiff’s close may be joined with a count 

Lykes & Co. v. Grove, 201 N. C. 

for an assault and battery. Flinn v. Anders, 31 N. C. 
328. 

Destroying Property and Trespass. — An _ action for 
willingly destroying a horse may be joined with a count 

for trespass in entering on the plaintiff's tenement. Rip- 
pey v. Miller, 46 N. C. 479. 
Trespass Vi Et Armis and on the Case. — In an action 

for false imprisonment, under the Code, the common-law 
actions of trespass vi et armis and of trespass on the case 
may be joined in one complaint. Bryan vy. Stewart, 123 
i C. 92, 31 S. E. 286. Hogwood v. Edwards, 61 N. C. 350, 

V. MUST AFFECT ALL PARTIES AND HAVE THE 
SAME VENUE. 

As to general provisions relating to parties, 
1-57 et seq. 

General Rule. — As stated in the next to the last para- 
graph of the section causes of action may not be united 
under the provisions of this section, except those for the 
foreclosure of mortgages, unless they affect all the parties 

see secs, 

thereto. Roberts v. Utility Mfg. Co., 181 N. C. 204, 106 
S. E. 664. 
Same—Mandatory. — This provision of the statute is 

mandatory and not merely directory. Thus in Eller v. 
Carolinawete.,. R. .Co:; 140) NevC 4140) 9145952 FS ban s0a, 
where no formal objection was taken to the defect, the 
court said that they would take notice of it so that at- 
tention may be called to this important provision of the 
law which is mandatory and intended to protect a _ sub- 
stantial right of the defendant. 

Causes Affecting Different Parties. — Comprehensive as 
are the provisions of this section, allowing several causes 
of action to be united in the same action, it does not ex- 
tend to and embrace distinct causes of action against 
different persons having no substantial connection with 
each other in respect of such causes of action. It does 
not provide for the consolidation of all sorts of causes of 
action in the same action, nor does it allow two or more 

different persons to be sued in the same action in respect 
to distinct causes of action where there is no joint or com- 
mon liability among them. Different causes of action in 
favor of and against different parties must be litigated in 
different actions. Brown v. Coble, 76 N. C. 391; Logan v. 
Wallis, 76 N. C. 416; Street v. Tuck, 84 N. C. 605; Burns 
v. Williams, 88 N. C. 159; Mitchell v. Mitchell, 96 N. C. 
WES Si SRS a Ops lee. Fo 

: When a complete determination of a cause of action 
ere with pepe requires parties not necessary to the 
other causes of action, it is demurrable. i Beco uses ; b Logan v. Wallis, 

Thus a plaintiff could not unite in one suit a cause of 
action for wrongful attachment and one against the surety 
on the attachment bond for a breach thereof. Railroad 
Co. v. Hardware Co., 135 N. C. 73, 47 S. E. 234. 
An action against insurer to reform plaintiff’s fire insur- 

ance policy and to upset settlement and recover an addi- 
tional sum under the policy as reformed, and against plain- 
tiffs mortgagee to restrain foreclosure and recover rents 
is defective in that the several causes do not affect all 
parties to the action, and the action is properly dismissed 
ogee ets | a eed of parties and causes. Mills 
v. Nort arolina Joint Stock Land B A ide ct L ank, 208 N. C. 674, 

Plaintiffs, sureties on the bond of the clerk of the superior 
court, sought to recover in this action against the county 
accountant for alleged negligence in failing to properly audit 
the books of the clerk, against the members of the board 
of county commissioners for alleged negligence in employing 
incompetent accountants and in failing to employ competent 
ones after discovering the neglect of both the county ac- 
countant and the clerk, and against the members of the 
board of county commissioners as statutory bondsmen, in 
approving the bond of the county accountant in a penal 
sum less than that required by statute. Defendants’ demur- 
rers for misjoinder of parties and causes of action were 
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properly sustained, since one of the causes sounds in con- 

tract while the others sound in tort, and since the causes 

alleged do not affect all the parties to the action. Ellis v. 

Brown, 217 N. C. 787, 9 S. E. (2d) 467. 

Injuries to Father and Son by the Same Negligence. — 

The joinder of a cause of action brought by a son, an em- 

ployee, to recover of his employer damages for a per- 

sonal injury alleged to have been caused by the latter’s 

negligence, with that of the father to recover for the loss 

of the son’s services alleged to have been caused by the 

same negligent act, is demurrable on the ground of mis- 

joinder of parties and causes of action. Thigpen v. Cot- 

ton Mills, 151 N. C. 97, 65 S. E. 750. 

Causes Affecting Husband and Wife Separately. — A 

husband and wife can not join their separate actions for 

damages for mental anguish caused by defendant's neg- 

ligence, and recover one sum in satisfaction of their sev- 

eral claims. Eller v. Railroad, 140 N. C. 140, 52 S. E. 305. 

Actions against Different Insurance Companies.— Where 

a person was insured in several companies, and each policy 

limited the amount of his recovery thereunder to the pro- 

portion of the loss which the policy should bear to the 

total insurance, it was proper, in an action to recover for 

a loss, to make each company a_ party defendant. Pretz- 

felder & Co. v. Merchants’ Ins. Co., 116 N. Ce 491-¥21"S. 

He 302. ‘ ; 

Action against Partner. — A cause of action against one 

on a joint contract as a partner may be joined with a 

cause of action against such partner individually. Logan 

v. Wallis, 76 N. C. 416. 

Actions upon Administrator’s and Clerk’s Bonds.—A com- 

plaint in which are joined two causes of action, the one 

upon a clerk’s and the other upon a bond of an adminis- 

trator, is demurrable. Street v. Tuck, 84 INEs€. 605. 

Action against Two Carriers. — Where a carrier has 

accepted a shipment beyond its own line, _and upon its 

not being delivered, agrees by parol to have it reshipped to 

the starting point, and delivery is made there in bad con- 

dition, a joinder of causes of action against the two de- 

fendants to recover damages to the shipment while in their 

possession is proper. Lyon v. Atlantic, etc., R. Co., 165 

ieeteri43, 81 S.) Be 1. 

Joinder of Contract and Tort Actions against Different 

Defendants. — A contract action against one person may 

not be joined with a tort action against the same person; 

much less may a contract action against one person be 

joined with a tort action against the same and another 

person. Land Co, v. Beatty, 69 N. C. 329. For causes 

relating to joinder of tort and contract actions generally, 

see ante, this note, “Causes of Action with Reference to 

Transaction, or Subject of Action,” II. 

Different Venue. — Actions requiring different places 

of trial cannot be joined. Richmond Cedar Works v. 

Roper Lumber Co., 161 N. C. 603, 613, 77 Sater 70. 

Art. 13. Defendant’s Pleadings. 

§ 1-124. Demurrer and answer. — The only 

pleading on the part of the defendant is either a 

demurrer or an answer. He may demur to one 

or more of several causes of action stated in the 

complaint, and answer to the residue. (Rev., ss. 

470, 471; Code, ss. 238, 246; CeCe Perse. 194; 103 = 

cS. 508.) 
Cross Reference.—As_ to 

: Apiites to Several Causes of Action Not to Several Alle- 

gations. — If a party answer and also demur to the same 

cause of action, the answer overrules the demurrer; but 

pleadings, in which a party answers to some and demurs 

to others of the allegations made in support of any one 

cause of action, are erroneous. This section applies only 

where a complaint or answer contains several causes of 

action. Ransom v. McClees, 64 N. C. 17. A party can 

not answer some of the allegations of a single cause of 

action, and demur to others. Speight v. Jenkins, 99 N. 

C. 143, 5 S. E. 385; State v. Young, 65 N. C. 579; Von Glahn 

v. De Rossett, 76 N. C. 292; Love v. Commissioners, 64 

Ms. >. 706. 
Cited in Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. 

i. 729. 

§ 1-125. When defendant appears and pleads; 

extension of time; clerk to mail answer to plain- 

tiff.—The defendant must appear and demur or 

answer within thirty (30) days after the service 

of summons upon him, or within thirty (30) days 

counterclaim in answer, see § 
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after the final determination of a motion to remove 
as a matter of right, or after the final determina- 

tion of a motion to dismiss upon a special appear- 
ance, or after the final determination of any other 
motion required to be made prior to the filing of 
the answer, or after final judgment overruling 
demurrer, or after the final determination of a 

motion to set aside a judgment by default unden 
§ 1-220, or to set aside a judgment under § 1- 
108. If the time is extended for filing com- 
plaint, then the defendant shall have thirty (30) 
days after the final day fixed by such extension 
in which to plead. The clerk shall not extend 
the time for filing answer or demurrer more than 
once nor for a period of time exceeding twenty 
days except by consent of parties. The defend- 
ant shall, when he files answer, likewise file at 
least one copy thereof for the use of the plaintiff, 
and his attorney; and the clerk shall not receive 

and file any answer until and unless such copy is 
filed therewith. The clerk shall forthwith mail 
the copy of answer filed to the plaintiff or his at- 
torney of record. This section shall also apply 
to all courts of record inferior to the superior 
court, where any defendant resides out of the 
county from which the summons is issued and no 
court of record inferior to the superior court shall 
fix such return date at less than thirty (30) days. 
(Rey.;,S8..4793 Code, 2075 1870-1) c, 42,¥s0i4211919, 
e.. 304, s. 3; Ex; Sess. 1921, c. 92, 8. 1, par, 3:.1997, 
c. 66, s, 4; 1935, c.. 267; .C. S.. 509.) 

Cross References.—As to judgment by default final, see 
§ 1-211. As to judgment by default and inquiry, see § 1-212. 

As to extension of time for filing of answer or reply by judge 
in his discretion, see § 1-152. 
As to provisions on summons, see sections 1-88 et seq.; 

1 N. C. lL. Rev. p. 9 et. seq. 
For an analysis of summons in inferior courts, see 12 

N. C Law Rey. 372. 
Editor’s Note. — This. section underwent material 

changes both in its phraseology and substance by every 

amendment since 1920, cited at the end thereof. As it 
originally stood in the Consolidated Statutes, it required 
that the defendant must appear and demur or answer 
within twenty days after the return day of the summons, 

and in case of extention of time for the filing of the com- 
plaint, twenty days fro.a the filing of such complaint, with 
an authority in the clerk to extend the time for filing the 
answer or demurrer for good cause shown; otherwise the 
plaintiff would have judgment by default. 

By the laws of 1921 (Ex. Sess. 1921, ch. 92, sec. 1, par. 
3), these provisions were so framed, as to allow the filing 

of the answer or demurrer twenty days after service of 
complaint, or within twenty days after the final determi- 
nation of a motion to remove as a matter of right. 

The same amendment inserted a provision to the effect 
that in case the complaint was not served, for good cause 
shown, the clerk may extend the time to a day certain; 
and a limitation upon the power of the clerk not to extend 
beyond twenty days after service of the complaint upon 
each of the defendants. (To this latter effect see, Battle 
v. Mercer, 187 N. C. 437, 122 S. E. 4; Lerch v. McKinne, 
186 N. C. 244, 119 S. E. 193, where it was said that this 
limitation is a material part of the statute the object of 
which is to give the defendant twenty days after he is in- 
formed of the complaint.) 
The amendment of 1927 changed the bases of the time 

within which the demurrer or the answer was to be filed. 
While formerly this was dependent upon the return day 
of the summons, being twenty days from such day, now, un- 
der the section as amended, the return day of the summons 
has no bearing upon the time for filing the answer or the 
demurrer, the basis of such time now being the service of 
the summons upon the defendant, irrespective of the time 
of its return. This change was effected to harmonize the 
time of filing the answer or demurrer with the new 
changes wrought into section 1-121 fixing the time of filing 
the complaint, and section 1-89 relative to the service and 
return of process. 

This amendment also increased (from twenty to thirty days) 
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the number of days within which the answer may be filed 
where the time is extended for the filing of the complaint. 
The limitation against extending the time more than 
once is also new. So also is the requirement for filing a 
copy of the answer for the use of the plaintiff. 

The Act of 1927, ch. 132, was to amend an amendatory 
act of four sections (§§ 1-89, 1-121, 1-125, 1-394) but did not 
affect any part of this section individually. 
The amendment of 1935 added the last sentence of the 

Bection relating to courts to which it is applicable. 
Not Repugnant to § 1-140.—Construing the acts amenda- 

tory of this section and section 1-140 together there is no 
repugnancy between them so as to repeal by implication the 
provision of the latter, that an answer of defendant setting 
up a counterclaim will be deemed denied unless a copy there- 

of is served on the plaintiff or his attorney. Williams-Ful- 
ghun Lumber Co. v. Welch, 197 N. C. 249, 148 S. E. 250. 

A motion to strike out is required to be made before an- 
swer or demurrer, and therefore when such motion is made 
within thirty days from the filing and service of summons 
and complaint, and notice of the motion is mailed to and re- 
ceived by plaintiff’s attorney within that time, plaintiff is 
not entitled to judgment by default prior to the final de- 

termination of the motion, since defendants have thirty days 
after final determination of the motion in which to answer 

or demur. Heffner v. Jefferson Standard Life Ins. Co., 214 
NiiG., 359:91995S.5 B. 1293: 

Motion to Dismiss on Special Appearance.—Defendant mak- 

ing a special appearance and moving to dismiss is entitled 
to final determination of his motion prior to the hearing of 
plaintiff’s motion for judgment by default. Bank of Pine- 
hurst, v. Derby. 2l5) Ne (Ce 6605 2e Se ened) 875: 
Extension of Time. — Ithas been held that the power 

of court to extend the time of filing the pleadings or doing 
of any other act is neither affected nor curtailed by the 
provisions of this section. See McNair y. Yarboro, 186 N. 
C. 111, 118 S. E. 913; Roberts v. Merritt, 189 N. C. 194, 126 
Soka olds 
This section does not affect the right of the Superior 

Court judge to allow an extension of time under section 
1-152. Washington vy. Hodges, 200 N. C. 364, 156 S. E. 912. 
Same—Consent of Defendant. — The clerk has authority, 

upon request of the defendant, to extend the time for filing 
the answer beyond the twenty days allowed by this section, 
(prior to amendment of 1927) but he may not, of his own mo- 
tion, extend the time without the defendant’s consent, 
beyond that requested, and bar him of his right to move 
the cause to another county when his motion is made be- 
fore answer filed within the twenty days allowed him 

from the filing of the complaint, though under a misappre- 
hension as to the statutory time he has requested the 
clerk to allow him two weeks in which to file his answer, 
the time to which he is entitled by the statute. Stevens 
Lumber Co. v. Arnold, 179 N. C. 269, 102 S. E. 409. 
Same—Beyond Time Requested. — Where a defendant 

has acted within the time allowed him by-law to file his 
motion to change the venue of the action, and has re- 
quested the clerk for an extension of two weeks from the 
filing of the complaint in which to answer under a misap- 
prehension of the statutory time allowed by this section, 
the extension of time by the clerk beyond that requested 

is not upon his application, and the failure of the defendant 
to specially controvert this upon the argument will not 
deprive him of his right. Stevens Lumber Co. vy. Arnold, 
179 N. C. 269, 102 S. E. 409. 

Same—On Appeal. — The defendant against whom the 
judgment by default has been rendered, may on appeal 
apply to the judge for an extension of time. Brooks v. 
White, 187 N. C. 656, 122 S. E. 561. 

Same—Modification of Order at Subsequent Term. — An 
order extending time for defendant to plead, and providing 
that, in case he did not do so within the time limited, 
judgment should be entered for plaintiff, is not a judgment 
conclusively affecting rights and interests of parties, and 
is not made so by defendant’s consent to entry of such 
order, and hence it may be modified by another judge at 
a subsequent term. Woodcock v. Merrimon, 122 N. C. 731, 
30 S. E. 321; United, etc., Baptist Church N. E. Conference 
v. United, etc., Baptist Church, N. W. Conference, 158 
N. (Cy 564) .(74 ¢S.,0E ve IA eCook vy.) Bank, 9131, INaiCao6 4042 
Sy be ee 
Same—Sufficient with Order. — If defendant prays time 

to answer and afterwards within the time he answers, 
denying combination and demurs for the residue, that is 
sufficient compliance with the order. Littlejohn v. Burton, 
Sie Acs lars 

Plaintiff May Have Judgment by Default. — If the com- 
plaint is filed in compliance with section 1-121, and the de- 
fendant fails to appear and answer at the same term, the 
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plaintiff may have a judgment by default. Brown v. 
Rhinehart, 112 N. C. 772, 775, 16 S. E. 840. 
Removal. — The provision relating to the time of filing 

answer or demurrer after determination of the motion for 
removal was inserted in this section by the Public Laws 
of 1921, Ed. Note. 
Where an action is removed to the county of defendants’ 

residence upon motion aptly made, defendants have 30 days 
after final determination of their motion to remove in which 

to answer or demur. Monfils v. Hazlewood, 218 N. C. 215, 
0b. eb (2d) 16735 
Same—Time of Removal to Federal Court. — The Fed- 

eral statute (25 U. S. St. at large, 435) with respect to 
removal of causes of action from the state to the Federal 
courts provides that the defendant must file his petition 
“at or before the time at which he is required to plead.” 
This requirement is imperative that it shall be filed when 

the plea is due, and no order of the court or stipulation 
of the parties allowing an extension of time to plead can 
extend the time for filing the petition. Howard v. Southern 
R. Co., 122 N. C. 944, 29 S. E. 778; Meeke v. Valleytown 
Mineral Co, 122 N. C. 790, 796, 29 S E. 781. 
But the holdings of the Federal circuit court are in conflict 

with the holdings of the Supreme Court of this state. Thus 
in Avent v. Deep River Lumber Co., 174 Fed. 298, following 
Wilcox Co. v. Ins. Co., 60 Fed. 929, it was held that under 
this section requiring the defendant to plead within twenty 
days after the return day of his summons, unless the time 

is extended, an order made by the court extending the 
time to answer, operates to extend the time for filing 
the petition for removal. Ed. Note. 
The filing of an answer in the state court by a defendant 

after his petition for removal has been denied does nat 
affect his right to file the record in the Federal court and 
obtain an order of removal therefrom before the time 
when his answer was due. Avent v. Deep River Lumber 
Co., 174 Fed. 298. 

The time for filing an answer expires when it is actually 
filed, so far as it affects the defendant’s right to apply for 
a removal of the cause to the Federal court. Howard v. 
Southern R. Co., 122 N. C. 944, 29 S. E. 778. 
Applied in Harrell v. Welstead, 206 N. C. 817, 175 S. E. 

283. 

Cited in Williams v. Cooper, 222 N. C. 589, 24 S. E. (2d) 
484. 

§ 1-126. Sham and irrelevant defenses.—Sham 
and irrelevant answers and defenses may be 
stricken out on motion, upon such terms as the 
court may in its discretion impose. (Rev., s. 472; 
Code; sy 247: ClGe P. varios: CHS 510.) 
What Constitutes Sham Defenses. — A sham answer is 

false in fact; an irrevelant or frivolous one has no substan- 
tial relation to the controversy and presents no defense ta 
the action, though its contents may be true. Howell v. Fer- 
gauson, 87 No Cy 113: 
The answer or defense must be really a sham pleading; 

that is to say, it must set up matter as a defense which 
is a mere pretense and has not the color of fact. The 
design was to prevent vexatious defenses by the plea of 
matter for delay, false in fact, and so known to be by the 
pleader. And, while in general such a pleading may be 
stricken out where the falsehood can be clearly shown, the 
power ought not to be exercised in any case where the 
matter, objected to, as presented or in any other form, 

might constitute a defense. Boone y. Hardie, 83 N. C. 
471, 473. 

An answer which avers that ‘‘no allegation of the com- 
plaint is true,’”’ is a sham plea, and will be stricken on mo- 

tion as provided by this section. Flack vy. Dawson, 69 N. 
C742, 

So also is a plea that the court had no jurisdiction of the 
action, or a plea alleging the want of parties. As these 
are required by the following section to be raised by de- 
murrer. Id. 

Conclusions of Law. — An answer stating conclusions 
of law puts no fact in issue, and for this reason is a sham 
pleading which may be stricken out. Deloatch vy. Vinson, 
108 N. C. 147, 148, 12 S. E. 895. 

Denial of Material Allegations——Where defendants file 
answer denying material allegations of the complaint, the 
court is without authority, on plaintiffs’ motion to strike 
out the answer as sham and irrelevant, to hear evidence, 
find facts contra the allegations and denials of the an- 
swer, and thereupon strike said allegations and denials and 
grant plaintiffs’ motion for judgment on the pleadings. 
Broocks v. Muirhead, 221 N. C. 466, 20 S. E. (2d) 273. 
A reference of issues upon sham pleas is erroneous, but 
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if the reference embrace an issue on a good plea which 
may be referred, it will be sustained as to that while it 
is reversed as to the others. Flack v. Dawson, 69 N. C. 42. 

Answer after Sham Demurrer Overruled.—It is in the 

discretion of the trial judge to permit the defendant to answer 
after overruling a demurrer to the complaint, though the 
demurrer were frivolous. Parker vy. North Carolina R. 
oe do) aC. 433, 64 S. ol) 186. 

Appeal. — The refusal to hold a demurrer or answer 
frivolous and to render judgment thereon is not appealable 
(Walters v. Starnes, 118 N. C. 842, 24 S. E. 713; Abbott v. 
Hancock, 123 N. C. 89, 31 S. E. 271), where the reasons are 
given. Parker v. North Carolina R. Co., 150 N. C. 433, 435, 
64 S. E. 186; Abbott v. Hancock, 123 N. C. 89, 31 S. E. 271. 
The action of the judge of the Superior Court in passing 

upon the judgment of the clerk of the court in refusing to 
strike out the defendant’s answer as sham and frivoious, 
under this section, is upon a matter of law requiring excep- 
tion thereto and an appeal to the Supreme Court. Wellons v. 
Lassiter, 200 N. C. 474, 157 S. E. 434. 

The Superior Court has the power and authority to de- 
termine on appeal the order of the clerk of the court in re- 
fusing a motion under this section to strike out the defend- 
ant’s answer on the ground that it was sham and frivolous. 
Wellons v. Lassiter, 200 N. C. 474, 157 S. E. 434. 

Art. 14, Demurrer. 

§ 1-127. Grounds for.—The defendant may de- 
mur to the complaint when it appears upon the 
face thereof, either that: 

1. The court has no jurisdiction of the person 
of the defendant, or of the subject of the action; 

or, 
2. The plaintiff has not legal capacity to sue; or, 
3. There is another action pending between the 

same parties for the same cause; or, 
4. There is a defect of parties plaintiff or de- 

fendant; or, 
5. Several causes of action have been im- 

properly united; or, 
6. The complaint does not state facts suffi- 

cient to constitute a cause of action. (Rev., s. 474; 
emer ea eogs Ce Ceres 95°°C.S. 511.) 

I. In General. 
WI. Lack of Jurisdiction. 

Ill. Lack of Legal Capacity. 
IV. Pendency of Another Action. 
V. Defect of Parties. 

VI. Misjoinder of Several Causes of Action. 
VII. Failure to State Sufficient Facts. 

Cross Reference. 
As to objection by answer where grounds for demurrer 

do not appear on face of complaint, see § 1-133. 

I. IN GENERAL. 

All Demurrers Special.—Under our practice all demurrers 
are special and may be pleaded only for the causes specified 
in this section. Shaffer v. Morris Bank, 201 N. C. 415, 417, 
160 S. E. 481. 

Demurrer Does Not Admit Conclusions of Law.—A de- 
murrer challenges the sufficiency of the pleading, taking 
as true the facts alleged and the relevant inferences of 

facts deducible therefrom, but the demurrer does not ad- 
mit inferences or conclusions of law. Cathey v. South- 
Baererin const, Co., cls N. GC. 525, 11°S;. EB. i@d) 572. 
Defect Must Appear on Face of Complaint.—Demurrer 

to the jurisdiction on ground that summons was _ issued 
out of a recorder’s court to another county in an action 
ex contractu involving less than $200.00, is bad as a 
speaking demurrer, since the defect does not appear upon 
the face of the complaint. Four County Agricultural Credit 
Corp. v. Satterfield, 218 N. C. 298, 10 S. E. (2d) 914. 
Enumeration of Grounds Exclusive-—The enumeration in 

this section of the grounds upon which a demurrer may be 
based is exclusive. Hence a demurrer does not lie except 
in the cases specifically mentioned in this section. Smith v. 
Summerfield, 108 N. C. 284, 288, 12 S. E. 997; Dunn v. 
Barnes, 73 N. C. 273. 
Thus the statute of limitation which does not appear in 

the enumeration may not be taken advantage of by de- 
murrer, but must be raised by answer. Green v. North 
iarclina Rs Co., 73 N. C. 524. 
Objections Waived—Excepticns. — All objections except 

those on the ground that the court has no jurisdiction of 
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the person of the defendant or the subject matter of the 
action, and that the complaint does not state facts suffi- 
cient to constitute a cause of action, are waived unless they 
are taken by demurrer or answer. But the exceptions re- 

ferred to may be taken advantage of by demurrer even in 
the appellate court. Clements v. Rogers, 91 N. C. 63, 64; 
Raleigh v. Hatcher, 220 N. C. 613, 18 S. E. (2d) 207. See 

sec. 1-134, and the note thereto. 
Same—No Cause Stated.—The objection that the com- 

plaint states no cause of action or that the court has na 
jurisdiction may be made either by written demurrer or 
demurrer ore tenus and cannot be waived. Baker vy. Garris, 
108° N. (Cr218* 225513200, -2; 
Motion to Make More Certain.—Where a pleading is in- 

definite and uncertain, it is not subject to demurrer, but the 
proper remedy is by motion to make more definite and cer- 
tain. Seaboard Air Line R. Co. v. Main, 132 N. C. 445, 43 
S. E. 930. 

The same rule applies where the complaint does not fully 
state the terms of the contract sued on. Wood v. Kincaid, 
144, Nie Ce 393; 57S EB 4: 

Where a complaint alleging negligence states a cause of 
action, the remedy of a defendant desiring a more definite 
statement of the alleged negligence is by motion to make 
the complaint more definite and certain, and not by demur- 
rer. Jones v. Henderson, 147 N. C. 120, 60 S. E. 894; Allen 
Va carolina Cent. Rv Col, Z0e Ne Ge Sac oym ower. 700 Sec 
§ 1-153, and notes thereto. 
Redundancy in pleading must be objected to bw motion 

before answer, and not by demurrer. Smith v. Summer- 

field, 108 N. C. 284, 12 S. EF. 997. See § 1-153, and notes. 
Alternative, Argumentative, or Hypothetical Allegations. 

—That a complaint is “argumentative, hypothetical, and in 
the alternative,’”’ is no ground for demurrer. Daniels v. 
Baxter, 120 N. C. 14, 26 S. E. 635; Pender v. Mallett, 123 N. 
C. 57, 31 S. E. 351; Smith v. Summerfield, 108 N. C. 284, 12 
SS: EB. 997: 

Inconsistency of Causes.—A complaint is not always de- 
murrable because two alleged causes of action are to some 
extent inconsistent. Worth vy. Knickerbocker Trust Co., 
152 N. C. 242, 67 S. E. 590. 

Informality in the Demand for Judgment.—Any infor- 
mality in the demand for judgment in a complaint is not 
ground for demurrer, and must be disregarded when the 
sum demanded, and how it is due, sufficiently appear from 
the summons and complaint. Dunn y. Barnes, 73 N. C. 273. 
By filing answer defendants waive right to demur ex- 

cept for want of jurisdiction or for failure of the com- 

plaint to state a cause of action, and such waiver applies 
to an amended complaint when the amended complaint is 
substantially the same as the original complaint to which 
answer was filed. Schnibben y. Ballard, etc., Co., 210 
INS CAT 1935" 185) 3S EAN G46: 

Applied in Board of Drainage Com’rs v. Jarvis, 211 N. 
C5690; FIOL SB. S143) Smithy. Sink 211 IN. C9725, 192’ :S: 

E. 108; Beam v. Wright, 222 N. C. 174, 22 S. E. (2d) 270. 
Cited in Pender County v. King, 197 N. C. 50, 56, 147 

S78 Hanes: Morris ay. Cleves 197 (NeC> 253.5258. 9148S. Bb. 
253; Shuford v. Yarbrough, 198 N. C. 5, 150 S. E. 618; 
Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. E. 729; Old- 
ham v. Ross, 214 N. C. 696, 200 S. E. 393; Leach v. Page, 
211 N. C. 622, 191 S. E. 349; Montgomery vy. Blades, 222 
N. C. 463, 23 S. E. (2d) 844. 

II. LACK OF JURISDICTION. 
Objection to the jurisdiction of the court over the sub- 

ject matter of the action is presented by demurrer, and a 
demurrer is a plea to the cause of action set out in the 
complaint.. Williams v. Cooper, 222 N. C. 589, 24 S. E. 
(2d) 484. 
Motion Ore Tenus.—A petition which is demurrable on 

this ground may also be taken advantage of by a motion 

ore tenus. ‘Tucker vy. Baker, 86 N. C. 1, 3. See sec. 1-134. 
The decision of the question whether a causé of action 

arose out of tort or contract so as to determine whether 
the superior court or the justice of the peace has exclu- 
sive original jurisdiction, involves only the cause of action 
as alleged in the complaint, and evidence offered by plain- 
tiff cannot be considered in deciding the question presented 
by demurrer ore tenus, under subsection 1 of this section 

and § 1-134. Roebuck v. Short, 196 N. C. 61, 144 S. E. 515. 

Plea to Jurisdiction Is a Sham Plea.—See note to sec- 
tion immediately preceding. 
Plea That Industrial Commission Has Jurisdiction—In an 

action by an administrator to recover for the wrongful death 
of his intestate, a plea to the jurisdiction of the court on 
the ground that the industrial commission had exclusive ju- 
risdiction of the cause is in effect a demurrer to the com- 
plaint, and where it does not appear from the complaint that 
the defendant regularly employed more than five employees 
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in this state, the plea to the jurisdiction should be overruled. 
Southerland y. Harrell, 204 N. C. 675, 169 S. E. 423. 
Demurrer for Want of Proper Service of Summons. — 

Where a nonresident defendant wishes to demur to the 
jurisdiction of the court for the want of proper service of 
summons on him, he, must enter a special appearance for 
that purpose and confine his demurrer to that objection 
alone; and where he has entered a general appearance, or 
demurred on the further ground that the court has no ju- 
risdiction of the subject matter, it is to be taken as a gen- 
eral appearance as to the merits, waiving the objection as 
to proper service, and he will be bound by the adverse 
judgments of the court having jurisdiction over the sub- 
ject-matter of the action. Dailey Motor Co. v. Reaves, 184 
NSCs. 260, 1148S. eds. 

Under this section the defendant may demur to the com- 
plaint when it appears upon its face, the court had no ju- 
risdiction of the person of defendant, and the right to dis- 
miss an action for want of jurisdiction by entering a 
special appearance for the purpose is imbedded in our pro- 

cedure. Smith v. Haughton, 206 N. C. 587, 588, 174 S. E. 
506. 

Ill. LACK OF LEGAL CAPACITY. 

In General.—Demurrer lies where a partnership does not 
show a right to sue, 13 O. S. 210; where it appears upon 
the face of the pleading that plaintiff suing as a corporation 

is not such, 26 O. S. 565; 29 Bull 61; 40 N. Y. 410, Affg. 41 
Barb. 571; 37 N. Y. 648; where some legal disability of the 
plaintiff such as infancy, idiocy or coverture, is disclosed, 31 
Ind. 355, 11 Kas. 128; 16 Neb. 483; see 6 Ohio Nisi. Prius 
Reports 60. 

It is held that it can only be sustained on these grounds, 
67 Ind. 570. 

Mr. Bliss says that this is too narrow a view to take of the 
statute, and that incapacity to sue may arise from want of 
title to the character in which the plaintiff sues, Bliss Code 

pl. § 408, citing Mooks Van Stan Voord, 68; as when an exec- 
utor does appear to have proved the will of his testator, or 
appears to have proved it in an improper or insufficient 
court, as he does not show a complete title to sue as exec- 

utor, a demurrer will lie, Bliss Code pl. § 48; Mitfords Eq. 
Pl. 155; see 47 Hun 281; and when an action is brought by a 
foreign executor or administrator without showing authority 

from the State in which the proceeding is had, a demurrer 
will lie for want of capacity to sue, 26, How. Pr. 15; and 
when an invalid appointment of a receiver has been made, 
demurrer should lie for incapacity to sue, 3 Abb Pr. 119. 
Must Appear on the Face of Complaint.—Unless the lack 

of legal capacity appears on the face of the complaint, a 
demurrer cannot be sustained based on that objection. 
Fisher v. Traders’ Mut. Life Ins. Co., 136 N. C. 217, 219, 48 
SS) H:.667. 
Action for Death by Wrongful Act.—Where an action for 

wrongful death is instituted in this state by an adminis- 
tratrix appointed by the court of another state, the defect 
may be taken by demurrer, since such plaintiff does not 
have legal capacity to sue and the complaint does not state 
facts sufficient to constitute a cause of action. Monfils v. 
Hazlewood, 218 N. C, 215, 10 S. E. (2d) 673. 

IV. PENDENCY OF ANOTHER ACTION. 

In General.—The character of the prior action is not 
material if full relief could have been given therein, 16 Barb, 
461; but if it was for relief, which could not be granted in 

the action demurred to, the demurrer will not be sustained. 
SeNe Ye ols 
Pendency in This State Prerequisite—Upon a demurrer on 

the ground of pendency of action, it must appear that the 
other action is pending in courts of this state. Carpenter, 
etc., Co. v. Hanes, 162 N. C. 46, 47, 77 S. E. 1101; Ridley v. 
Seaboard, etc., R. Co., 118 N. C. 996, 24 S. E. 730; Sloan & 
Co. v. McDowell, 75 N. C. 29. 

Pending in Another County.—A demurrer to a complaint, 
setting up the prior pendency in another county of an ac- 
tion upon the same subject-iaatter between the same par- 
ties, will be sustained, under this section, and, when such 
allegations do not so appear in the pleading, objection to the 
pendency of the second iction may be taken by answer. 
Allen v. Salley, 179 N. C. 147, 1°1 S. E. 545. 

Availed of by Demurrer or Answer.—If the pendency of 
the former action appear on the face of the complaint, it 
may be taken advantage of by demurrer; otherwise by an- 
swer. Allen v. Salley, 179 N. C. 147, 148, 101 S. E. 545; 
Curtis v. Piedmont Lumber, etc., Co., 109 N. C. 401, 13 S. 
E. 944; Reed v. Carolina Mtg. Co., 207, N. C. 27, 175 S. E. 
34. 
Ere enies of Prior Judgment.—Under this section the 
rights of plaintiff are remitted to a prior judgment, and 
defendant’s demurrer to the complaint in the second action 
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will be sustained. 
170 S. E. 646. 

Applied in Fletcher Lbr. Co. v. Wilson, 222 N. C. 87, 
21S. E. (2d) 893. 

V. DEFECT OF PARTIES. 

As to joinder of parties, see sec. 1-70 and notes. 
Lack of Necessary Parties——Where a substituted trustee 

brings an equitable action to reform a deed of trust and 
certain mortgage notes which are negotiable and the hold- 
ers of these notes are not parties plaintiff a demurrer under 
this section will be sustained. First Nat. Bank v. Thomas, 
204 N.C: 599, 169'°S) E.v1s9) 

How Taken Advantage of.—If there is a defect of material 
parties, the defendant must take advantage of the same 
by demurrer if the defect appears from the complaint, and 
if not, by answer. Otherwise he will be deemed to have 
waived such objection. Kornegay v. Farmer’s, etc., Steam- 
boat Co., 107 N. C. 115, 117, 12 S. E. 123; Lanier v. Pullman 
Co., 180 N. C. 406, 409, 105 S. E. 21; Styers v. Alspaugh, 118 
N. C. 631, 634, 24 S. FE. 422. See Sims v. Dalton,’ 202 N. C: 
249, 162 S. E. 550, affirming Lanier v. Pullman Co., 180 N. C. 
406, 105 S. E. 21; Yonge v. New York Life Ins. Co., 199 N. C. 
16, 153 S. E. 630; Wiggins v. Harrell, 200 N. C. 336, 156 S. 
9s 

The rule of the common law requiring the non-joinder of 
defendants in actions ex contractu to be pleaded in abate- 
ment, has been changed, and the omission of a necessary 
party defendant may, under this section be taken advan- 
tage of by demurrer when the defect appears upon the face 
of the complaint. Merwin v. Ballard, 65 N. C. 168, 169. 
A plea alleging want of parties is a sham plea. The ob- 

gts must be raised by demurrer. Flack vy. Dawson, 69 
IN. GCS 42: 

The non-joinder of parties plaintiff may not be taken ad- 
vantage of under a general issue. It must be raised by 
demurrer. Lewis v. McNatt, 65 N. C. 63. 
A motion to dismiss the action is an inappropriate method 

of raising the question of want of proper parties. This 
must be raised by a demurrer. Davidson v. Elms, 67 N. C. 
228. 
How Defect of Party Cured.—Where there is a defect of 

parties, the question may be raised by demurrer, and when 
so raised the defect may be cured by making the lacking 
party a party to the action. Graves v. Barrett, 126 N. C. 267, 
2/0935: Si. 35? ($39: 
Same—Correction of Misjoinder of Parties.—A misjoinder 

of parties plaintiff may upon demurrer or motion be cor- 
rected by taxing the plaintiff with such costs as are in- 
curred by the misjoinder. Pritchard vy. Mitchell, 139 N. 
3.545560 STSS) Bese: 
Misjoinder of an Unnecessary Party.—While a nonjoin- 

der of one who is a necessary party is fatal, a misjoinder of 
one who is not a necessary party is a mere surplusage. 
Green v. Green, 69 N. C. 294. Hence the misjoinder of an 
unnecessary party is not a ground for demurrer. Sullivan v. 
Field, 118 N. C. 358, 24 S. E. 735; Hargrove v. Hunt, 73 N. 
C. 24, 25; State v. Berryhill, 84 N. C. 133, 137. 
To sustain a demurrer to the complaint there must be 

a misjoinder of parties and causes of action, and a mis- 
joinder of an unnecessary party is alone insufficient to have 
the action dismissed. Shuford y. Yarborough, 197 N. C. 
150, 147 S. E. 824; Star Furniture Co. v. Carolina, etc., Ry. 
Co., 195 N. C. 636, 143 S. E. 242, citing Abbott v. Hancock, 
123 N. C. 99, 31S. E. 368; Bank v. Angelo, 193 N. C. 576, 
137 S. E. 705; Roberts v. Mfg. Co., 181 N. C. 204, 106 S. 
FE. 664. See Winders v. Hill, 141 N. C. 694, 54 S. EB. 440, 

Plaintiff Not Real Party in Interest.—Where the plaintiff 
in the complaint is not the real party in interest under sec- 
tion 1-57, the complaint is subject to demurrer under this 
section. Fishell v. Evans, 193 N. C. 660, 662, 137 S. E. 865. 
Averment of Corporate Capacity.—In a suit against a 

railroad company, it may be designated as a company by 
its corporate name, without an averment of its corporate 
capacity, and if this is disputed, it should be by answer and 
a by demurrer. Stanly v. Richmond, etc., R. Co., 89 N. C. 
31. 
Cited in Lamson Co. y. Morehead, 199 N. C. 164, 167, 

154 S. E. 50. 

VI. MISJOINDER OF SEVERAL CAUSES OF ACTION. 
As to what causes may be joined, see sec. 1-123, and the 

notes thereto. 
What Constitutes Misjoinder.—A complaint in an action 

which is not so prolix as to mislead or confuse the defend- 
ants or to conceal or obscure, by its elaboration or redun- 
dant words, the real cause of action is sufficient; and if the 
matters alleged arise out of one and the same transaction, 
or series of transactions, forming one course of dealings, 
all tending to one end, narrating the transaction as a whole, 

Turner v. Turner, 205 N. C. 198, 200, 
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the cause stated is not objectionable as multifarious. Lee v. 
Thornton, 171 N. C. 209, 88 S. E. 232. 

It does not lie on this ground when causes of action which 
may have been united in one pleading, had they been 
separately stated, have been improperly mingled in one 
count, 64 N. Y. 173; the remedy is by motion, Id; 29 On 53 
144; 6 Kas. 547; nor where the petition (or complaint) con- 
tains a single cause of action, though stated in different 
counts as separate causes of action, 30 O. S. 308; 13 Kas. 
351; nor where the petition (or complaint) states a single 
cause of action, but asks several distinct forms of reliet, 
all properly obtainable under the facts stated. 41 N. Y. 107. 

Defendant’s demurrer to the complaint on the ground of 
misjoinder in that the complaint stated three separate causes 
of action, was properly overruled, for although the com- 
plaint does not allege that the separate deeds were exe- 
cuted by the defendants, respectively, pursuant to a con- 
spiracy to hinder, delay, and defraud creditors, an infer- 
ence to that effect is not only permissible but inescapable 
from the facts alleged. Barkley v. McClung Realty Co., 211 

Meg ACF RN RD Ok 
eae, Motitn i“ Make More Certain.—Where the several 
causes of action are of such a nature that they can be prop- 
erly joined under section 1-123, but they are not put together 
in a very logical way, the proper method of taking advan- 
tage of the defect is not by demurrer but by a motion to 
make more certain and definite. State v. McCanless, 193 

fete 200, 206,) 136 °“S.” F. 371: 

ae pie May Divide the Several Misjoined _Causes.— 
Even if the several causes have been improperly joined the 
court may allow the pleadings to conform thereto upon 
such terms as are just, and order the action to be divided 
into as many actions as are necessary for the proper de- 
termination of the controversy. See post section 1-132. 
State v. McCanless, 193 N. C. 200, 136 S. E. 371. 
Applied in Grady v. Warren, 201 N. C. 693, 161 S. E. 319. 
Cited in Daniels v. Duck Island, 212 N. C. 90, 193 S. E. 7; 

Bowen v. Mewborn, 218 N. C. 423, 11 S. E. (2d) 372 (con- 
curring opinion). 

VII. FAILURE TO STATE SUFFICIENT FACTS. 

See sec. 1-122, clause 2, and note. 
Fatal Defect in Complaint.—When it appears upon the 

face of the complaint that it is fatally defective, a de- 
murrer will be sustained under this section. Carson v. 
Jenkins, 206 N. C. 475, 476, 174 S. E. 271. 

Demurrer to Several Causes One of Which is Sufficiently 

Stated.—Where the petition states several causes of ac- 
tion any one of which is good, a demurrer to the whole 
petition on the ground that it states no cause of action 
will be overruled. State v. McCanless, 193 N. C. 200, 206, 
TAG Sep Er. 37 Le 

Motion to Divide or Make More Certain.—Objection for 
misjoinder of causes of action should be made upon motion 
to divide them; objection to the complaint for multifarious, 
irrelevant, and redundant allegations, upon motion, made 
before answer or demurrer or time allowed to plead, to make 
it more definite and certain. Lee v. Thornton, 171 N. C. 209, 
88) S. E. 232. 

Question of Sufficiency Can Be Presented Only by Demur- 
rer.—The sufficiency of the allegations of a complaint is 
not presented by a motion that certain designated allega- 
tions be stricken from the complaint, on the ground that 
said allegations are improper, irrelevant, and immaterial. 
That question can be presented only by a demurrer to the 
complaint, either in writing or ore tenus. Poovey Vv. 
Hickory, 210 N. C. 630, 631, 188 S. E. 78; Parrish v. At- 
lantic Coast Line R. Co., 221 N. C. 292, 20 S. E. (2d) 299. 

Defective Statement Which Can Be Cured by Amend- 
ment.—Where a pleading contains a defective statement, as 
the omission of a necessary allegation which can be cured 
by amendment, a demurrer will lie. New Bern Banking, 
etc., Co. v. Duffy, 156 N. C. 83, 72 S. E. 96; Bowling v. 
Burton, 101 N. C. 176, 7 S. E. 701; Mizzell v. Ruffin, 118 N. 
enseaso. i, 927s! Ladd vy." Ladd; “121 N. C. 118;0284S; E; 
190; Blackmore v. Winders, 144 N. C. 212, 56 S. E. 874. 

But a complaint car not be overthrown by a demurrer 
unless it be wholly insufficient. Blackmore v. Winders, 
144 N. C. 212, 56 S. TB. 874. 

Complaint Liberally Construed.—Demurrer to a complaint 
on the ground that it fails to state a cause of action should 
be overruled if the complaint liberally construed alleges facts 
sufficient to constitute a cause of action or if facts sufficient 
for the purpose can be gathered from it. Sparrow v. Mor- 
weiter Co.,; 215 N. C452; 2S. E. (2d) 365. 

Complaint Considered as a Whole.—A demurrer can not 
be sustained to a complaint if in any portion or to any ex- 
tent it presents a cause of action, or if sufficient facts can 
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be fairly gathered therefrom. Hoke vy. Glenn, 167 N. C. 594, 
83 S. E. 807; Jones v. Henderson, 147 N. C. 120, 60 S. E. 
894; Caho v. Norfolk, etc., R. Co., 147 N. C. 20, 60 S. E. 640; 
New Bern Banking, etc., Co. v. Duty, gis6 UN. GC. §3, 72: S: 
E. 96; Womack y. Carter, 160 N. C. 286, 75 S. E. 1102, 
A demurrer to a complaint on the ground that its alle- 

gations were insufficient to constitute a cause of action will 
not be sustained if, taking the pleading in its entirety, it is 
sufficient in one or more of its parts; and where the de- 
murrer is that the contract sued on was a wagering one 
and no recovery could be had under § 16-3, and two causes 
of action are alleged, if only one of them should be good 
the demurrer should be overruled. Meyer vy. Fenner, 196 
Ni C4765 1468 Gee oe, 
Time of Demurrer.—The demurrer on this ground may be 

taken at any stage of the case, 32 N. Y. 397, before final 
judgment in error; but if such objection has not been made 
prior to filing the petition in error, it should in some form 
appear in the record of the reviewing court before the case 
is heard, 30 O. S, 133. Ed. Note. 
Defendant may demur ore tenus at any time on the ground 

that the complaint fails to state a cause of action. Aldridge 
Motors vy. Alexander, 217 N. C. 750, 9 S. E. (2d) 469. 
Motion Ore Tenus.—A petition which is demurrable on 

this ground may also be taken advantage of by a motion 
ore tenus. Tucker y. Baker, 86 N. C. leas 
Applied in Grady v. Warren, 201 N. C. 693, 1161 SAB. 1319: 

Heater yv. Carolina Power, etc., .Co., 210 N. C. 88, 185 Ss. 
E. 447; Reed v. Farmer, 211 N. C. 249, 189 S. E. 882; Swar- 
ingen vy. Poplin, 211 N. C. 700, 191 S. E. 746; Doyle v. 
Whitley, 214 N. C. 814, 200 S. E. 888; Fletcher Lbr. Co. v. 
Wilson, 222 N. C. 87, 21 S. EB. (2d) 893. 

Cited in Key v. Home Chair Co., 199 N. Cy 794, 795, 156 
S., E. 135; Lamson Co. v. Morehead, 199 N. C. 164, 167, 
154 S. E. 50; Redfern v. McGrady, 199 N. C. 128, 132, 154 
S. E. 3; Begnell v. Safety Coach Line, 198 N. C. 688, 691, 
153 S. E. 264; Brewer v. Brewer, 198 N. C. 669, 153 S. 
E. 163; Cole v. Wagner, 197 N. C. 692, 150 S. E. 339; Gurg- 
anus v. Mclawhorn, 212 N. C. 397, 193 S. E. 844; Kirby 
v. Reynolds, 212 N. C. 271, 193 S. EB. 412: Bennett v. South- 
ern Ry. Co., 211 N. C. 474, 191 S. E. 240. 

§ 1-128. Must specify grounds—The demurrer 
must distinctly specify the grounds of objection 
to the complaint, or it may be disregarded. It 
may be taken to the whole complaint, or to any 
of the alleged causes of action stated therein. 
(Rev., s. 475; Code, s. 240; C. C. ears e96.0'C. 4S) 
512.) 

The purpose of this section seems to be to give an op- 
portunity to ask for an amendment if the defect admits of 
cure, or permits further costs to be avoided if the defect is 
incurable, since the party, upon the particulars being in- 
dicated, may become satisfied of the invalidity of his cause 
of action and discontinue further proceedings. Thompson v. 
Johnson Funeral Home, 205 N. C., 801, 808, 172 S. E. 500. 
Comparison of Statute of 4 Anne and This Section.—In 

regard to demurrers this section improves upon the Statute 
of 4 Anne, and requires every demurrer, whether for sub- 
stance or form, to specify distinctly the ground of objection 
to the complaint. Garrett v. Trotter, 65 N. C. 430, 433. 
Nature of Demurrer Under the Code.—A demurrer under 

the Code differs from the former demurrer at law in this: 
Every demurrer, whether for substance or form, is now 
special, and must distinctly specify the ground of objection 
to the complaint, or be disregarded; it differs from the 
former demurrer in equity, in that the judgment overruling 
it is final, and decides the case, unless the pleadings are 
amended by leave to withdraw the demurrer and put in an 
answer. Love v. Commissioners, 64 N. C. 706. 
Must Specify for Purposes of Amendment.—A demurrer 

must specify the ground upon which it is based to the end 
that the defect may be supplied by amendment. Garrett v. 
Trotter, 65 N. C. 430, 433. 
A demurrer to the complaint ore tenus must distinctly 

specify the grounds of objection or it may be disregarded. 
Seawell v. Chas. Cole & Co., 194 N. C. 546, 140 S. E. 85. 
Otherwise It May Be Disregarded.—Under this section if 

the demurrer, interposed by the defendants, does not “dis- 
tinctly specify the grounds of objection to the complaint,” 
it may be disregarded or treated as a motion to dismiss 
from the refusal of which no appeal lies. Griffin v. Bank 
of Coleridge, 205 N. C. 253, 254, 171 S. E. 71. 
A demurrer will not be sustained if 

liberally construed, are sufficient to 
therein, to which objection is made. 
Nee Cot sopuek be Suptdren 4/6 

the pleadings, 
sustain the causes 
Enloe v. Ragle, 195 
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§ 1-129 CH. 1. 

Upon an appeal from a judgment overruling a demur- 

rer to the complaint the merits of the controversy are not 
presented, and the court will determine only whether a 
cause of action has been sufficiently alleged. Star Furni- 
ture ‘Co: v.) Carolina.) ete. Ry?) Co:el95' New Cr-1636, | 1434S: 
EF. 242. 

Strictness of the Requirement. — In Love v. Commis- 
sioners, 64 N. C. 706, the court said: “It is so easy to specity 
the ground of objection that the court is not disposed to re- 
lax the rule. There is no use in having a scribe unless 
you cut up to it.’”’ Bank v. Bogle, 85 N. C. 203; Alford v. 
McCormac, 90 N. C. 151. 
A demurrer “that the complaint states no cause of action 

whatever” against the defendant, will be disregarded. It 
must distinctly specify the grounds of objection to the com- 
plaint. Goss v. Waller, 90 N. C. 149. 
A demurrer is also insufficient which states generally that 

“there is a defect of parties’? or that plaintiff has no legal 
capacity to sue. 9 Misc. N. Y. 91. 

Motion to Dismiss Must Also Specify Grounds.—A motion 
to dismiss an action because the complaint does not state 
facts sufficient to constitute a cause of action is a demurrer, 
and should be disregarded unless it specifies the particulars 
of the alleged defect. Elam v. Barnes, 110 N. C. 73, 14S. E. 
621. 
Demurring to Some Allegations and Replying to Others. 

—The latter sentence of this section clearly refers to a com- 
plaint containing several causes of action; or an answer 

taking two distinct grounds. Hence a party may not de- 
mur to some of the allegations supporting the same cause 
of action or the same defense, and reply to others. Ransom 
v. McCless, 64 N. C. 17, 21. 

Cited in State v. Suncrest Lumber Co., 197 N. C. 4, 6, 
147 S. E. 682; Brewer v. Brewer, 198 N. C. 669, 671, 153 
Sloss 

§ 1-129. Amendment; hearing.—If a demurrer is 
filed the plaintiff may be allowed to amend. If 
plaintiff fail to amend within five days after notice, 
the parties may agree to a time and place of hear- 
ing the same before some judge of the superior 
court, and upon such agreement it shall be the 
duty of the clerk of the superior court forthwith 
to send the complaint and demurrer to the judge 
holding the courts of the district, or to the resi- 
dent judge of the district, who shall hear and pass 
upon the demurrer: Provided, if there be no agree- 
ment between the parties as to the time and place 
of hearing the same before the judge of the 
superior court, then it shall be the duty of the 
clerk of the superior court to send the complaint 
and demurrer to the judge holding the next term 
of the superior court in the county where the ac- 
tion is pending, who shall hear and pass upon the 
demurrer at that term of the court. (1919, c. 304, 

Sarde x Oess.. 1921 10, 08. 84 eo. bisa) 
See notes under §§ 1-131, 1-163. 
Editor’s Note.—Prior to the amendment of 1921 the plain- 

tiff was allowed to amend within three days, and upon 
failure to amend within such time, and in the absence of 
agreement between the parties as to the time and place of 
hearing the demurrer, it was made the duty of the clerk 
to send the complaint and the demurrer to the judge holding 
the courts of the district or to the resident judge of the 
district who was required to fix the time and place of hear- 
ing and notify the parties when and where he shall hear 
and pass upon the demurrer. There was no provision made 
as to the procedure in case there was no agreement be- 
tween the parties. Besides these substantial changes, the 
phraseology of the section was also materially affected. 

As to the changes affected upon this and other sections, 

see article entitled “Changes in North Carolina Procedure,” 
Vole lah. perk Green BR ast Zio k:& 
Presumption on Appeal.—_Where the plaintiff has not 

asked to be permitted to file an amendment to his complaint 
upon a demurrer being interposed thereto on the ground 
that a cause of action had not been sufficiently alleged, it 
will be considered on appeal that he has concluded to rely 
solely on the pleading he has filed. Ballinger vy. Thomas, 
195 IN iGe 517, 1427S. Boel 

Cited in Gastonia v. Glenn, 218 N. C. 510, 11 S. E. (2d) 
459. 

§ 1-130. Appeals—Upon the rendering of the 

CIVIL PROCEDURE—PLEADINGS § 1-131 

decision upon the demurrer, if either party desires 
to appeal, notice shall be given and the appeal per- 

fected as is now provided in case of appeals from 

decisions in term time. (1919, c. 304, s. 5; Ex. 
Sess. 1021, ‘Cc. 92, s..6° 6, or oLe) 
Cross Reference.—As to appeal from judicial order or de- 

termination in superior court, see § 1-277. 
Editor’s Note.—The word ‘rendering’? was substituted 

for the word “return” near the beginning of the section, and 
the words ‘‘from decisions’? were inserted near the end of 
the section by the amendment of 1921. 

Cited in Williams v. Cooper, 222 N. C. 589, 24 S. E. (2d) 
484. 

§ 1-131. Procedure after return of judgment.— 
Within ten days after the return of the judgment 
upon the demurrer, if there is no appeal, or within 
ten days after the receipt of the certificate from 

the supreme court, if there is an appeal, if the de- 
murrer is sustained the plaintiff may move, upon 
three days notice, for leave to amend the com- 
plaint. If this is not granted, judgment shall be 
entered dismissing the action. If the demurrer is 
overruled the answer shall be filed within ten days 
after the receipt of the judgment, if there is no 

appeal, or within ten days after the receipt of the 
certificate of the supreme court, if there is an ap- 
peal. Otherwise the plaintiff shall be entitled to 
judgment by default final or by default and inquiry 
according to the course and practice of the court. 
(Gales (eh SRS Coe Gs 8 dip, Sree pal, © ©Rs ee. re. 
S. Gao. ole.) 
Cross Reference.—As to pleading over after demurrer in- 

terposed in good faith, see § 1-162. 
Editor’s Note. — By the amendment of 1921 the word 

‘Sudgment” was substituted for the words ‘decision over- 
ruling the demurrer’? in the sentence preceding the last. 

Statute Liberally Construed.—This section is in aid of 
an expeditious administration of justice and should be 
liberally construed and applied, to the end that actions may 
be tried on their merits and not dismissed because of de- 
fective pleadings. Morris v. Cleve, 197 N. C. 253, 148 S. 
FE. 253; Citizens Bank v. Gahagan, 210 N. C. 464, 187 S. 
E. 464. 

Discretion of Court.—A demurrer to a complaint will be 
sustd¢dined upon the insufficiency of the complaint to state 
a cause of action, and where a judgment sustaining such 
demurrer has been appealed from and upheld by the Su- 
preme Court, the trial court has the power under this sec- 
tion, in the exercise of his sound discretion, to allow the 
plaintiff to amend the original complaint upon motion 
made within ten days after receipt by the clerk of the 
Superior Court of the certificate showing that the judgment 
of the Superior Court had been affirmed. Morris v. Cleve, 
197 N. C. 253, 148 S. E. 253, affirmed in McKeel y. Latham, 
202 N. C. 318, 162 S. E. 747; Hood v. Elder Motor Co., 209 
INE 4C 3080) 183. "S. B; °529: 

A motion for leave to amend a complaint under this sec- 

tion is addressed to the sound discretion of the trial court, 
and his order denying the motion is not subject to review 

on appeal in the absence of gross abuse of this discretion. 
McKeel v. Latham, 203 N. C. 246, 165 S. E. 694. 
Judgment Should Not Be Rendered at Same Time De- 

murrer Overruled.—The action of the court in overruling 
defendant’s demurrer and at the same time rendering judg- 
ment for plaintiff as prayed for in the complaint is error, 
since defendant has ten days after the demurrer is sus- 
tained or, if an appeal is taken, tén days after the certificate 

of the supreme court is received, in which to file answer. 
Rayburn v. Rayburn, 218 N. C. 514, 11 S. E. (2d) 463. 
Dismissal Unless Motion to Amend Is Made.—Where a 

demurrer ore tenus interposed in the Supreme Court is sus- 
tained, questions of law presented by appellant’s exception 
to the overruling of his written demurrers by the lower 
court need not be considered, and the case will be remanded 
with direction that it be dismissed, unless in apt time plain- 
tiff moves for leave to amend as provided by this section. 
White v. Charlotte, 207 N. C. 721, 178 S. E. 219. 
Amendment after Demurrer Sustained.—Under this sec- 

tion where the supreme court affirms the judgment of the 
court below sustaining the demurrer of one of defendants, 
the decision is without prejudice to plaintiff’s right to 
amend the complaint, if so advised. Byrd vy. Waldrop, 210 
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§ 1-132 CH: i. 

N. C. 669, 188 S. E. 

referred to § 1-191. 

Where the supreme court holds that the demurrer to the 

complaint should have been sustained, the plaintiff may 

move for leave to amend in accordance with this section. 
Johnston County v. Stewart, 217 N. C. 334, 7 S. E. (2d) 
708. 
Where it is determined on appeal that respondent’s de- 

murrer to the petition in condemnation proceedings should 
have been sustained, petitioner may apply to the court be- 
low for leave to amend the petition if so advised. Gastonia 
vy. Glenn, 218 N. C. 510, 11 S. E. (2d) 459. 

Notice of Motion.—After decision of the supreme court 

sustaining a demurrer to the complaint, but not dismissing 
the action, plaintiff moved during term to be allowed to 
file amended complaint. Defendant’s objection thereto on 
the ground that it was entitled to three days written no- 
tice of the motion, is untenable, since parties are fixed with 
notice of all motions or orders made in pending causes dur- 
ing term, and the statutory provisions are not applicable in 
such instances. Harris v. Board of Education, 217 N. C. 
Paiie/7 8. EB. (2d). 538. 

In reversing the judgment of the lower court overruling 

defendant’s demurrer, the opinion of the supreme court stated 
that plaintiff will be given reasonable time to amend her 
complaint, if she so desires. There was no motion by plain- 
tiff in the supreme court to be allowed to amend. ‘The 
statement merely indicated to plaintiff that the procedure to 
amend under the provisions of this section, was still open to 
her, and the opinion of the supreme court does not entitle 
her to file amended complaint as a matter of right without 
notice to defendant. Scott v. Harrison, 217 N. C. 319, 7 
S. E. (2d) 547. 
Where plaintiff, after notice of defendant’s intention to 

move to be allowed to amend his answer, requests and ob- 
tains a continuance of the motion he thereby waives his 
right to object that notice of the motion was not given him 
within the ten-day period prescribed by this section even 
conteding that the provisions of this section are applicable, 
the purpose of the requirement of notice being merely to 
call the matter to the attention of the adverse party and to 
give him reasonable time for preparation. Cody v. Ho- 
vey, 217 N. C. 407, 8 S. E. (2d) 479. 

Demurrer to Affirmative Defense Set Up in Answer.— 

Where the supreme court holds that plaintiff’s demurrer to 
an affirmative defense set up in the answer should have 
been sustained and that defendant might move for leave 
to amend ‘‘in accordance with the provision of C. S. 515,” 
[§ 1-131] the provision for amendment of the answer in ac- 
cordance with this section is an inadvertence, and cannot 
be held to confine defendant to the procedure specified in 
this section, the provisions of this section not being appli- 
cable to the amendment of an answer after judgment sus- 
taining a demurrer to an affirmative defense or counter- 

claim, but only to the amendment of the complaint after 
judgment sustaining a demurrer thereto, and the supreme 
court having no right to require defendant to adopt an in- 
appropriate procedure in seeking an amendment to his an- 
swer. Cody v. Hovey, 217 N. C. 407, 8 S. E. (2d) 479. See 
also, Barber v. Edwards, 218 N. C. 731, 12 S. E. (2d) 234. 
Under this section where an action has been dismissed for 

misjoinder of parties and causes, the action is not pending 

and the court has no power to allow a motion to amend the 
pleadings. Grady v. Warren, 202 N. C. 638, 163 S. E. 679. 
Appeal.—_Where the trial judge has allowed the plaintiff’s 

motion to amend his complaint under this section upon due 
notice, within ten days after the receipt of the certificate 
by the clerk of the trial court from the Supreme Court on 
a former appeal, sustaining a demurrer to the complaint, 

the procedure is, if objected to by the defendants, to note 
an exception and appeal from the final judgment, and an 
appeal otherwise will be dismissed as premature. Morris 
we Cleve, 194 N. C. 202, 139 S.' EF. 230. io 
Judgment overruling defendant’s demurrer for failure of 

the complaint to state a cause of action does not preclude 
defendant from raising the same question by a motion to 
dismiss or for judgment as of nonsuit. Law v. Cleveland, 
213° N. C. 289, 195 S. E. 809. 
Judgment of Clerk Final and Conclusive.—The judgments 

of the clerk of the court rendered within the authority given 
him by this section, are judgments of the Superior Court, 
and have the same effect as those rendered by the judge, 
and when not appealed from, are final and conclusive. Wil- 
liams v. Williams, 190 N. C. 478, 130 S. E. 113. 

101, wherein the court inadvertently 

Cited in Morris v. Cleve, 197 N. C. 253, 257, 148 S. E. 

Sea -ounford vy. Yarbrough, 198 N.C. 5, 150 S. EB. 618; 
Adams vy. Cleve, 218 N. C. 302, 10 S. E. (2d) 911; Cody 
v. Hovey, 216 N. C. 391, 5 S. E. (2d) 165. 

§ 1-182. Division of actions when misjoinder.— 

CIVIL PROCEDURE—PLEADINGS § 1-188 

If the demurrer is sustained for the reason that 
several causes of action have been improperly 
united, the judge shall, upon such terms as are 
just, order the action to be divided into as many 
actions as are necessary for the proper determina- 

tion of the causes of the action therein mentioned. 

(Reyouse47pssone, $4 2727C. C.4b os, 181: C.S. 
516.) 

Provisions of Section Mandatory.—It is the duty of the 

judge, on just terms to divide the action on the docket for 
separate trials. Gattis v. Kilgo, 125 N. C. 133, 136, 34 S. E. 
246. 

See Weeks v. McPhail, 128 N. C. 134, 138, 38 S. E. 292, 
where the division of the action is spoken of as being with- 
in the discretion of the court. 
With or Without Terms.—The judge may permit an 

amendment to divide the action with or without terms. 
State v. Roberts, 108 N. C. 174, 177, 12 S. E. 890. 
Different Wenues.—Where causes of action have been im- 

properly joined, the court may order the action to be divided 
upon demurrer, though triable in different counties. Rich- 
mond Cedar Works v. Roper Lumber Co., 161 N. C. 603, 
6045 77 (Sa En 720: 

Dismissal of One of Two Causes for Lack of Jurisdiction. 
—Where two causes of action are improperly joined, but 
one of them, because of the amount involved, is not within 
the jurisdiction of the court, it may be dismissable as to 
the one over which the court has no jurisdiction. Railroad 
Co. v. Wakefield Hdw. Co., 135 N. C. 73, 47 S. E. 234. 
Misjomder of Causes and Parties. -——- Where there is 

not only a misjoinder of distinct causes of action, but also 
misjoinder of parties having no community of interest, the 
action cannot be divided under this section. Mitchell v. Mit- 
chell, 96 N. C. 14, 1 S. E. 648; Cromartie v. Parker, 121 N. 
C. 198, 204, 28 S. E. 297; Mortan v. Western Union Tel. Co., 
130 N. C. 299, 41 S. E. 484; Jones v. McKinson, 87 N. C. 294, 
298; Roberts v. Utility Mfg. Co., 181 N. C. 204, 106 S. E. 664; 
Taylor v. Postal Life Ins Co., 182 N. C. 120, 108 S. E. 502; 
Rose v. Freemont Warehouse, etc., Co., 182 N. C. 107, 109. 

108 S. E. 389; Citizens Nat. Bank v. Angelo, 193 N. C. 576, 
137 Se) an 105s 

For example an action brought by the wife in which 
her husband has joined, each independently seeking to re- 
cover from the defendant the value of their services sepa- 
rately rendered, upon a quantum meruit, is a misjoinder 
both of parties plaintiff and causes of action, which will 
ordinarily be dismissed upon demurrer; but the court may 
sustain the demurrer and permit the defect to be cured by 
an amendment and the wife’s cause proceeded with upon 
such terms as it considers just. Shore v. Holt, 18 N. C. 
SU BABAR aay aeby 

Divisible, Even Though Demurrable. — A complaint in 
which are joined two causes of action, the one upon a 
clerk’s bond and the other upon a bond of an administrator, 

is demurrable. But in such case the court may order the 
action to be divided. Street v. Tuck, 84 N. C. 605. 

Further Service of Summons. — Where a division of 
the action is ordered under this section, no further service 
of summons is necessary. Hodges v. Wilmington, etc., R. 
Gor, 105) No GP 1705) 172, 10n Ser 914 

Motion to Divide. — In Dunn v. Aid Society, 151 N. C. 
133, 65 S. E. 761, the court held that where there is a mis- 
joinder of actions the remedy is by motion to divide the 
actions where the defendant was already in court and had 
received notice by the summons and complaint. To same 
effect, see Lee v. Thornton, 171 N. C. 209, 88 S. E. 232; 

Solomon v. Bates, 118 N. C. 311, 316, 24 S. E. 478. 
Principle of the section stated in State v. McCanless, 

193 GN Ge 2005 SG San ty sos Le 
Cited in Pender County v. King, 197 N. C. 50, 56, 147 

Suv bh. 695. shutordov.s  varprouch, 198 N.C. 5, 1505S. 
618; Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. E. 729. 

§ 1-133. Grounds not appearing in complaint.— 

When any of the matters enumerated as grounds 
of demurrer do not appear on the face of the com- 
plaint, the objection may be taken by answer. 

(Revue at te Code, so 241s CC. Pog. is: CAS, 
swale) 

Cross Reference.—As to grounds for demurrer, see § 

1-127. 
Controverting Allegations of Complaint. — Where the 

defendant controverts the truth of the allegations contained 
in the complaint, this must be done by an answer and not 
by a demurrer. Laney v. Hutton, 149 N. C. 264, 62 S. E. 
1082. 
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§ 1-134 CH: 1. 

Pendency of Another Suit. — Where another action is 

pending for the same cause and between the same parties. 

which fact does not appear on the face of the complaint, 

the objection may be taken by answer. Cook v. Cook, 

159 N. C. 46, 47, 74 S. E. 639; Allen v. Salley, 179 N. C. 

147, 101 S. B. 545. It is a ground of demurrer, if it appears 

on the complaint. See ante, section 1-127, clause 3, and 

annotations, 

This rule was followed in State v. Gant, 201 N. C. 211, 

229, 159 S. E. 427; Thompson v. Virginia, etc., So. R. Co., 

216 N. C. 554, 6 S. E. (2d) 38; Johnson v. Smith, 215 N. 

On co2e Ss Sh) (2d) i834: 
Defect of parties which does not appear on the face of 

the complaint must be taken advantage of by answer, 

otherwise it will be deemed as waived. Lunn v. Shermer, 

93 N. C. 164, 167. See the next section. 

But where the defect does appear on the face of the 

complaint, it is a ground of demurrer and cannot be taken 

advantage of in any other way. Burns v. Ashworth, 72 

N. C. 496. 
Stated in Cheshire v. First Presbyterian Church, 220 N. 

C. 393, 17 S: E. (Cd) 344. 
Cited in Hawkins v. Carter, 196 N. C. 538, 541, 146 S. E. 

231; Murchison Nat. Bank v. Broadhurst, 197 N. (C365; 

148° S.) B 452: ; 

§ 1-134. Objection waived.—lIf objection is not 

taken either by demurrer or answer, the defend- 

ant waives the same, except the objections to the 

jurisdiction of the court and that the complaint 

does not state facts sufficient to constitute a 

cause of action. (Rev., s. 478; Code, s. 242; C. C. 

Pi,°s. 99; C.18..,518:) 

See note under § 1-127. 

In General.—The similar section of the N. Y. Code means 

that when objection is not taken by demurrer, when that 

mode is proper, or by answer in cases where that is the 

appropriate method, it is waived. 13 Ne Ye doz: 

When the objection is one proper to be raised by demur- 

rer, the defendant waives it by raising the objection by an- 

swer.. 9 Hlow, 246; 37 (N. Y. 372; 13 How. 207: 

Exceptions Not Waived—Motion to Dismiss at Any 

Time. — As to the two exceptions mentioned in this sec- 

tion there can be no waiver, and objections may be made 

at any time. Johnson v. Finch, 93 N. C. 205, 208. Halstead 

vy. Mullen, 93 N. C. 252, 255; Gurganus v. McLawhorn, 212 

N. C. 397, 193 S. E. 844; Raleigh v. Hatcher, 220s NaC: 

61s. 18) S. 2b. (2d)! 207° 

Same—In the Supreme Court. — The want of jurisdiction 

and the failure of the complaint to state facts sufficient to 

constitute a cause of action cannot be waived and may be 

taken advantage of at any time even in the Supreme Court. 

Hunter v. Yarborough, 92 N. C. 68, 70; Tucker v. Baker, 

86 N. C. 1; Clements v. Rogers, 91 N. C 63, 64; Knowles 

vy. Norfolk, etc., R. Co., 102 N. C. 59, 62,9 S. EB. 7; Ra- 

leigh v. Hatcher, 220 N. C. 613, 18 S. E. (2d) 207. 

Defective Statement and Defective Cause Distinguished. 

—A defective statement of a good cause of action must be 

taken advantage of by demurrer, and will be deemed to 

have been waived or cured unless so taken; but a state- 

ment of a defective cause may be taken advantage of by 

a motion to dismiss at any time even in the Supreme 

Court; or the court may dismiss the action of its own 

motion. Cook v. American Exch. Bank, 129 N. Cc. 149, 

153, 39 S. E. 746; Baker v. Garris, 108 NaeCee218) 2192305 

13 Sip ree 
The second exception mentioned in this section applies 

to complaints that fail “to state facts sufficient to consti- 

tute a cause of action,” or in other words when it appears 

therefrom that the action will not lie. The other objec- 

tions must be raised by demurrer or answer in proper 

time, or else they will be deemed waived. Halstead v. 

Mullen, 93 N. C. 252, 255. 

In Garrett v. Trotter, 65 N. C. 430, 435, the court used 

the following illustrative language which explains the 

nature of the two exceptions referred to in this section; 

“The counsel for the defendant, and his Honor, fell into 

error by not adverting to the distinction above referred to, 

between a defective statement of a cause of action and a 

statement of a defective cause of action. There is a like dis- 

tinction between a defect of jurisdiction in respect to the sub- 

ject of the action, and a want of jurisdiction in respect to the 

person; for illustration: Action in a Superior Court upon a 

note for less than $200; here, there is a defect of jurisdiction 

in respect to the subject of the action; it cannot be helped by 

waiver, consent, amendment or otherwise, and the sooner 

the preeveding is stopped the better. Action in the county 
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of Orange, against the Charlotte and Columbia Railroad 
Company; here is a want of jurisdiction in respect to the 
person, which may be waived by consent, or by making 
full defense or pleading by an attorney of the Court.” 
The failure of a complaint in an action for nondelivery 

of cotton to allege readiness and ability to pay is a de- 
fective statement of a good cause of action. Blalock v. 
Clark, 133 N. C. 306, 45 S. E. 642. 
Lack of Jurisdiction.—The defendant by filing an answer 

to the complaint in the Superior Court did not waive his 
right to demur ore tenus to the complaint on the ground 
that the court had no jurisdiction of the action and that the 
complaint does not state facts sufficient to constitute a 
pu of action. Finley v. Finley, 201 N. C. 1, 3, 158 S. E. 
49. 

A court has only that jurisdiction granted it by the Con- 
stitution and by statute, and it cannot acqtére jurisdiction 
by waiver or consent, and objection to the jurisdiction may 
be taken at any time during the progress of the action. 
McCune v. Rhodes-Rhyne Mfg. Co., 217 N. C. 351, 8 S. 
EB. (2d) 219. 

Defect of Parties.—The defect of nonjoinder of a plaintizt 
unless availed of by d.-iurrer or by plea shall be deemed 
to have been waived. Lewis v. McNatt, 65 N. C. 63. The 
general rule is that defects of parties must be raised by 
demurrer or answer. Usry v. Suit, 91 N. C. 406, 414; 
Godwin v. Jernigan, 174 N. C. 76, 93 S. E. 443; Knowles v. 
Norfolks jeter, (Ro iCos, L0ZeINa Combos no2 ONS. Be ee vizzall 
v. Ruffin, 118 N. C. 69, 71, 23 S. EB. 927. See ante, section 
1-127, cl. 4, and annotations. 
Same—Legal Capacity to Sue. — A demurrer ore tenus 

to the complaint upon the ground of defect of parties, or 
that the plaintiff did not have the legal cajsacity to sue, 
will not be sustained, as such defense is deemed waived 
unless taken by a written answer or demurrer. Kochs 

Co, iw. Jackson; 156. N: Cy "326, 72) S. "Bs 3822) "See: also; 
Fisher v. Traders’ Mut. Life Ins. Co., 136 N. C. 217, 220, 48 
S. E. 667. See also, ante, sec. 1-127, cls. 2 and 4, and an- 
notations thereto. 

Arrest of Judgment for Defective Causes. — The pro- 
visions of this section as regards complaints which de 
not contain tacts sufficient to constitute a cause of action, 
are satisfied by arresting the judgment in cases where they 
apply. Love v. Commissioners, 64 N. C. 706. 
Premature Institution of Action. — In an action against 

an executor the objection that the action is prematurely 
commenced should be set up by the defendant in his an- 
swer. Clements v. Rogers, 91 N. C. 63, 64. 

Demurrer after Answer. — A demurrer to the jurisdic- 
tion of the court or that the complaint does 
facts sufficient to constitute a cause of action, may be 
entered after answer filed, and the principle upon which 
it is ordinarily required that the answer be first with- 
drawn with leave of the court before demurring to the 
complaint, does not apply. Cherry v. Atlantic Coast Line 
Re Ge. 185° N.C. OOS iG sie. 192. 

Demurrer ore tenus does not lie where answer has been 
filed and the demurrer does not raise objection to the 
jurisdiction or that complaint does not state facts suffi- 
cient to constitute a cause of action. Roberts v. Gro- 
Sanwa WN. Ce30, chasse Ee Ged) uses 

Applied in Miller v. Roberts, 212 N. C. 126, 193 S. E. 286; 
Hanes Funeral Home v. Spencer, 214 N. C. 702, 200 S. E. 
397; Jones v. Jones Lewis Furniture Co., 222 N. C. 439, 
23 S. E. (2d) 309. ; 

Cited in Morris v. Cleve, 197 N. C. 253, 258, 148 S. B 
253; Roebuck v. Short, 196 N. C. 61, 144 S. EB. 515; Tal- 
lassee Power Co. v. Peacock, 197 N. C. 735, 737 150'S E 
510; Mountain Park Institute v. Lovill, 198 N. rat 642, 153 
S. E. 114; Begnell v. Safety Coach Line, 198 N. C. 688, 691 
153 S. E. 264; Brewer v. Brewer, 198 N. C. 669, 671. 153 
S. E. 163; Bechtel v. Bohannon, 198 N. C. 730, 153 § E 
316; Carpenter v. Boyler, 213 N. C. 432, 196 S. E. 850. ais 

not state 

Art. 15. Answer. 

§ 1-135. Contents.—The answer of the defend- 
ant must contain— 

4 i. A general or specific denial of each ma- 
terial allegation of the complaint controverted by 
the defendant, or of any knowledge or informa- 
tion thereof sufficient to form a belief. 

2. A statement of any new matter constituting 
a defense or counterclaim, in ordinary and con- 
cise language, without repetition. (Revy., s. 479: 
Code :4.0248¢ Cx Cy Ps 's291005 Cax-Srosiey ; 
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I. In General. 
II. Denials. 

A. General and Specific Denials. 
B. Denial of Information or Knowledge. 

II. New Matter in Defense. 

Cross Reference. 
As to contents of complaint, see § 1-122, 
See note under § 1-137. 

I. IN GENERAL. 

Any Defense Available under Old System, Available un- 
der the New.—Under the Code the defendant may avail 
himself of any defense that would have been available un- 

der the old mode of procedure, either legal or equitable. 
Clark v. Clark, 65 N. C. 655, 660. 
Must State Facts. — The answer, like the complaint, 

must state facts upon which the validity of the defense 

rests. An averment of a general principle of law will not 
do. Knight v. Killebrew, 86 N. C. 400, 403. 
Statement in Plain and Intelligible Manner. — The de- 

fendant must state his grounds of defense in a plain, strong 
and intelligible manner. McLaurin vy. Cronly, 90 N. C. 
50, 52. 

Precision and Particularity in Alleging Defenses. — The 
defendant’s defense must be alleged with the same preci- 
sion and certainty as if alleged in a complaint. American 
Nat. Bank v. Hill, 169 N. C. 235, 85 S. E. 209. 
Although an answer to a complaint in an action on a 

note does not set out the allegations of fraud with that 
particularity that the rules of pleading ordinarily require, 
yet, if it seems intended to raise a serious question of 
fraud, it will not be stricken out as frivolous, for, if filed 
in good faith, the defendant is entitled to have the facts 
alleged in it either admitted by demurrer or tried by a 
jury. Campbell v. Patton, 113 N. C. 481, 18 S. E. 687. 
Allegata and Probata Must Correspond. — No defense 

which is not set up in the answer may be introduced at 
terms and proved. The rule that the allegata and probata 
must correspond prevails as much under the Code as under 
the old system. McLaurin v. Cronly, 90 N. C. 50. 
Stated in Bourne v. Board of Financial Control, 207 N. 

eyo. 178,° 176 *S: EB... 306. 

Cted in Jeffreys v. Hocutt, 195 N. C. 339, 344, 142 S. 
E. 226; Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. E. 
729; Hutchins v. Mangum, 198 N. C. 774, 775, 153 S. E. 409; 
Patterson v. Southern Ry. Co., 214 N. C. 38, 198 S. E. 364; 
Shore v. Shore, 220 N. C. 802, 18 S. E. (2d) 353; Sayles 
yw. Loftis, 217 N. C. 674, 9 S. BE. (2d) 393. 

II. DENIALS. 

A. General and Specific Denials. 

Old General Issue and Denials under the Code. — One 
principal object of the new system was to abolish or ite; 
strict the use of the general issue; to require of plaintiffs, 
as far as it was practicable, a statement of the facts as 
they were, and not according to their legal effect; and 
thus both to enable and to require -defendants to specify 
the particular facts which they intended to controvert. To 
permit a denial of the facts of the complaint en masse, 
would be to lose this object and to allow and extend, at 
least where the answer is not under oath, and abuse the 
general issue, which formerly existed. It would seem also 

to ignore the requirements that the denial shall be of each 
material allegation. The requirement seems to demand 
that the defendant should separately answer each material 
allegation by a general denial either of the whole allega- 
tion (not the whole complaint), or by a specific denial of 
some selected and specific par: of the allegation. Heyer v. 
Beatty, 76 N. C. 28, 30. 
Nature of Denials under the Code and Purpose Thereof.— 

The denials referred to in this section may be a general 
denial—that is that the allegation is not true, or specific— 
that is, that. it is true in some respects but not true in 
others. The purpose is to require the defendant frankly 
to deny the truth of the allegations of the complaint, if 
he can, or, if he can not, then to admit the truth of them, 
or to specifically admit the truth of them, so far as they are 
true within his knowledge and deny the truth of the same m 
particular respects, so far as he may be warranted in doing 
so by the facts; and he is further required to state such 
knowledge and information as he may have as to the allega- 
tions sufficient to form a belief. Such denials, admissions and 
statements of facts should be direct, positive and unequivo- 
cal—not argumentative and evasive. Rumbough y. South- 
ern Improve. Co., 106 N. C. 461, 464, 11 S. E. 528. 

A plea by denial simply controverts the material allega- 
tions of the complaint and puts plaintiff to proof; while a 
plea in confession and avoidance sets up new matter, which 
is matter not appearing in the complaint, constituting an 
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affirmative defense, and such new matter must be properly 
alleged in order to give notice that it will be used. Cohoon 
v.. Swain, 216 N. C,,,317,-5 S. B:+(2d) 1. 
General Denial. — It has been repeatedly held that a 

general denial, that “no allegation of the complaint is 
true,” is not a sufficient answer under this section, because 
such a plea may put in one issue several matters of fact, 
some of which are triable by the court, and others by the 
jury. Flack v. Dawson, 69 N. C. 42; Brown v. Cooper, 2&9 
NitGeesee 

Specific Denial. — An answer denying “the truth of the 
averments contained in the first, second, third, fourth, fifth 
and sixth paragraphs of the complaint” (being the number 
contained in the complaint), is a specific denial of each 
allegation and a_ sufficient compliance with this section. 
Brown y. Cooper, 89 N. C. 237. 

Effect of Failure to Deny. — If an allegation in the 
complaint is not denied in the answer, it is admitted, and 
is as effectual as if found by a jury. Bonham v. Craig, 
80 N. C. 224. 

Where the only controverted fact has no bearing on the 
rights of the parties, judgment may be rendered on the 
pleadings upon the facts admitted. Jeffreys v. Boston Ins. 
Co., 202 N. C. 368, 162 S. E. 761. 

B. Denial of Information or Knowledge. 

Denial of Both Knowledge and Information Necessary.— 
A denial of knowledge without a denial of information suffi- 
cient to form a belief is not sufficient to fulfill the re- 
quirement of this section. Durden y. Simmons, 84 N. C. 
555; Fagg v. Southern Bldg., etc., Ass’n., 113 N. C. 364, 
368, 18 S. EB. 655: 

Denial upon Information and Belief. — Where an allega- 
tion in a complaint is within the personal knowledge of the 
defendant, a statement in the answer that he is informed 
and believes that the allegations of the complaint are not 
true, and therefore denies the same, is not, under thig 
section, sufficient to raise an issue. The answer may, how- 
ever, be amended in the discretion of the court. Avery v. 
Stewart, 134 N. C. 287, 299, 46 S. EB. 519. 

An allegation which does not relate to a personal trans- 
action may be denied on information and belief. Grimes 
v. Lexington, 216 N. C. 735, 6 S. E.- (2d) 505. 
Allegations that defendant “denies that it has any knowl- 

edge or information thereof sufficient to form a belief” is 
not an admission of the facts alleged in the complaint but 
is in exact accord with this section and puts plaintiff to 
proof. Campbell v. Peoples Sav. Bank, etc., Co., 214 N. C¢. 
680, 200 S. E. 392. 

An allegation in an answer that defendant has no in- 
formation of facts alleged in a certain paragraph of the 
complaint, and demands proof thereof, is not sufficient to 
put such facts in issue. Woodcock v. Bostic, 128 N. C. 

243, 38 S. E. 881; Fagg v. Southern Bldg., etc., Ass’n, 113 
Nig Cr s04 ion San Fon rOone 

A denial of the allegations of the complaint, made in 
the form prescribed, i. e., of any knowledge or information 
thereof, sufficient to form a belief, being allowed by the 
Code of Civil Procedure, raises, when interposed, a suffi- 
cient issue; and such answer is not subject to the ob- 
jection of being insufficient or frivolous. Farmers, etc., 
Bank vy. Board, 75 N. C. 45. 

However where a complaint alleges a matter to be with- 
in the personal knowledge of defendant an answer “that 
defendant has no knowledge or information sufficient to form 
a belief” stated no defense and was an admission of the 
truth of the allegation of the complaint. Lay Gas Mach. 
Co. vy. Falls, etc., Mfg. Co., 91 N. C. 74. 

In an action on notes given for the price of land, denial 
on information and belief of a count of the complaint al- 
leging that the notes were indorsed for valuable considera- 
tion was sufficient. Willis v. \Villiams, 174 N. C. 769, 94S. E. 
513. 

In an action for specific performance of a lost bond for 
title, which denies that the bond embraces the land in 
controversy according to defendant’s best recollection and 
belief, is sufficient and raises an issue of fact. Conder v. 
Stallings, 161° NS C2117,,.76.S.° E. 627. 

Ill. NEW MATTER IN DEFENSE. 

New Matter Equitable or Legal. — The answer may 
contain new matter in defense whether equitable or legal. 

Bean v. Western, etc., R. Co., 107 N. C. 731, 741, 12 S. E. 
600. 

Matters in’ Justification. — Under the olu system of 
pleading, upon the general issue matter in justification 
could not be proved; it must be pleaded specially. Barker 
v. Burham, 3 Wilson, 368, on pages 370, and 371; Bush v. 
Parker, 1 Bing, N. C. 312; Brown v. Burnett, 5 Cowen, 181; 
1 Chitty on Pl. 501. Under the Code practice the prin- 
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ciple is not changed. A defense which can not be main- 
tained by a denial of the allegations in the complaint, must 
be set up as new matter in the answer. Raynor v. Wil- 
mington Seacoast R. Co., 129 N. C. 195, 198, 39 S. E. 821. 
Time of Existence of New Matter in Defense. — This 

section does not require that new matter constituting a 
defense must exist at the time of the commencement of 
the action, and a defense arising thereafter was recognized 

in Puffer v. Lucas, 101 N. C. 281, 285, 7 S. E.- 734, and in 
the later case of Smith & Co. v. French, 141 N. C. 1, 2 
53 S. E. 435, it was held that, “A coutterclaim connected 
with the plaintiff's cause of action or with the subject of 
the same should not necessarily or entirely mature before 
action commenced, nor even before answer filed.’’ Williams 
v1 Hutton; etc Co., 0164 Ns Ce 216552235 800 Sis 25/eee ue 
hs to this latter conclusion, see section 1-137, class (2) and 
annotations thereto. 

§ 1-136. Debt for purchase money of land denied. 
—If the defendant shall deny in his answer that 

the obligation sued on was for the purchase 
money of the land described in the complaint, it 
shall be the duty of the court to submit the issue 
so joined to the jury. (Rev., s. 480; Code, s. 235; 
1879,.C;). 217-1921, -¢, 45° C. S.osans 

Cross Reference.—See also, § 1-122, paragraph 4. 
Editor’s Note. — The amendment of 1921, substituted the 

words ‘“‘shall deny,’ near the beginning of this section, 
for the word “denies.” 

For a similar provision requiring the plaintiff to state that 
the consideration of debt was the purchase money of land, 

see section 1-122, clause 4. 
Defendant Entitled to Have Issue Determined by Jury. — 

In an action on a note alleged to have been given for the 
purchase money of land, the defendant, if he demands it in 
apt time and tenders an appropriate issue, has the right 
to have the question submitted to the jury as to whether 

or not the note was given for the purchase money of the 
land. Davis v. Evans, 142 N. C. 464, 55 S. BE. 344. 

Waiver of Right of Jury Trial. — Although the defen- 
dant is under this section, entitled to have the issue 
whether the debt sued on was contracted for the purchase 
of land, tried by a jury, yet, if after being duly summoned, 
he fails to appear and answer, he waives that right. Dur- 
ham v. Wilson, 104 N. C. 595, 10 S. E. 683. 

§ 1-137. Counterclaim.—The counterclaim men- 

tioned in this article must be one existing in favor 
of a defendant and against a plaintiff between 
whom a several judgment might be had in the ac- 
tion, and arising out of one of the following 
causes of action: 

1. A cause of action arising out of the con- 
tract or transaction set forth in the complaint as 
the foundation of the plaintiff's claim, or con- 
nected with the subject of the action. 

2. In an action arising on contract, any other 
cause of action arising also on contract, and ex- 
isting at the commencement of the action. (Rev., 
Stee Code, Ss. 244 CiC7 Ves alOle.C, wonoelr) 

I. In General. 
A. Editor’s Note. 
B. General Constructions. 

II. Claims Arising out of Plaintiff’s Demand. 
A. General Rules and Instances. 
B. Time of Existence. 

III. Claims Arising out of Independent Contract. 
A. General Rules and Instances. 
B. Time of Existence. 

IV. Pleading and Practice. 
A. Rules of Pleading. 
B. Non Suit. 
C. Jurisdictional Amount. 

Cross Reference. 

As to duty of jury to render verdict and assess the amount 

of recovery by defendant in the event of successful coun- 
terclaim, see § 1-204. 

See 13 N. C. Law Rev., 86, for annotation. 

I. IN GENERAL. 

A. Editor’s Note. 

Settlement of two independent disputes between the same 
parties in the action was Leyond the conception of the 
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common law system of pleading and practice. Claims in 
favor of defendant arising out of the same transaction ag 
sued upon by the plaintiff, for example a breach of war- 

ranty of soundness of personalty sold to the defendants, 
in an action by the plaintiff upon the purchase price of 
the property sold, could be set up to defeat plaintiff’s claim, 
and this was known as recoupment. The characteristic 
features otf recoupment were (1) that the defense must 
arise out of the plaintiff’s action on which it is based, (2) 
it need not be liquidated, (3) could not be used against 
sealed instruments, (4) and could not be an equitable de- 
fense, and (5) no recovery over be had thereon. 

While those claims of the defendant which arose out of 
the same transaction were available in the same action by 
way of recoupment, subject to the features just enumer- 
ated, the defendant could not avail himself of any claim 
which he might have against the plaintiff and which arose 
out of a different transaction, and had to bring an inde- 

pendent action therefor. But the inefficiency involved in 
this method of procedure and the injustices resulting there- 
from soon lead to the enactment of the statute of set-off, 
under which liquidated claims arising out of different trans- 
actions could be availed of by the defendant against the 
plaintiff’s demand in the same action. As in the case of 
recoupment, no recovery over the plaintiff’s claim could 
be had. Another distinction of defenses available by way 
of counterclaim and those available by way of set-off con- 
sisted in the fact that in the former case if the defenses 

were not pleaded in the same action it was concluded and 
could not be made the subject of an independent subse- 
quent action; whereas in the latter case it was optional 
with the defendant to avail himself of his claim, so that in 
case he did not avail himself in the same action, an independ- 
ent subsequent action could be maintained thereon, 

The effect of the Code is to consolidate the common law 
recoupment and the statutory set-off, by abolishing all 

differences that existed between them, by treating the two 

under the name of counterclaim, with a liberal tendency in 
favor of the defendant. 

The consequence of this consolidation is to enable the 
defendant to avail himself of his claim in the same action, 
whether such claim arises out of the same transaction, or 

different transactions, and whether or not it exceeds the 
claim of the plaintiff, as recovery for the excess is now 
permissible. 

Cited in Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. 
E. 729; English Drug Co. v. Helms, 199 N.-C. 755, 757, 
155. S; B.(871; Shore -v. Shore,9220) IN. (Ge 8025 18S. aed) 
353 (dis. op.); Sineath v. Katzis, 219 N. C. 434, 14 S. E. 
(2d) 418 (dis. op.). 

B. General Constructions. 

Liberal Construction.—This section is very broad in its 
scope and terms, and should be liberally construed by the 
court in furtherance of the most desirable and _ beneficial 
purpose for which it is enacted. Smith v. French, 141 N. 
CPrl, 6,753 Sask? 435s omith sve, Young sBross 09 eNom @uce4, 
226, 13 S. E. 735; Garrett v. Love, 89 N. C. 205, 207. 

This section on counterclaim is very broad in its scope 
and terms, is designed to enable parties litigant to settle 
well-nigh any and every phase of a given controversy in 
one and the same action, and should be liberally construed 
by the court in furtherance of this most desirable and ben- 
eficial purpose. Bourne vy. Board of Financial Control, 207 
INCA 708) 17828176" Saeiess0G: 

While this section must be liberally construed, its rea- 
sonable restrictions must nevertheless be observed in the in-/ 
terest of orderly judicial investigation. Manufacturers, 

etc., Finance Corp. v. Lane, 221 N. C. 189, 19 S. E. (2d) 
849. 

More Comprehensive Than the Old Set-Off.—The counter- 
claim, in an action on contract, embraces not only matter 

that under the old practice was termed a set-off, but every 
other cause of action arising out of contract, whether legal 
or equitable, between the plaintiff and defendant. Where 
there are more than one plaintiff or defendant it is further 
extended so that not only mutual debts between the plain- 
tiffs and defendants, but every claim by the defendants, or 

any one of them, against the plaintiffs, or any of them, be- 
tween whom a several judgment might be had in the action, 
is embraced. Neal v. Lea, 64 N. C. 678. 

Subject to the limitations expressed in this section, a 
counterclaim includes practically every kind of cross-de- 
mand existing in favor of defendant against the plaintiff in 
the same right, whether said demand be of a legal or an 
equitable nature. It is said to be broader in meaning than 
set-off, recoupment, or cross-action, and includes them all, 

and secures to defendant the full-relief which a separate ac- 
tion at law, or a bill in chancery, or a cross-bill would have 
secured on the same state of facts. Smith v. French, 141 N. 
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C. 1, 7, 53 S. E. 435, followed in Aetna Life Ins. v. Griffin, 
200 N. C. 251, 253, 156 S. E. 515; Bourne v. Board of Finan- 
cial Control, 207 N. C. 170, 178, 176 S. E. 306. 
There is no reason to continue the plea in bar as the 

limited common-law prototype of modern counterclaim, 

since this section gives full relief by admitting demands of 
that character as counterelaims at their full value, which 
the common law did not. Manufacturers, etc., Finance 
Corp. v. Lane, 221 N. C. 189, 198, 19.S. E. (2d) 849. 
Enumeration of Grounds Exclusive——A defendant cannot 

set up as a defense or counterclaim any and every cause of 
action he may have against the plaintiff. He may set up 
only such causes as counterclaims, that fall within one ot 
the subdivisions of this section. Byerly v. Humphrey, 95 
NeeC. 151. 
Criterion to Determine a Valid Counterclaim.—The crite- 

rion, for determining whether a defense set up can be main- 
tained as a counterclaim, is whether there is a cause of ac- 
tion upon which the defendant might have sustained a suit 
against the plaintiff; and if there is, then such cause of ac- 
tion is a counterclaim. Battle v. Thompson, 65 N. C. 406, 

4u8. 
Payment and Counterclaim Compared. — A payment pro 

tanto extinguishes the debt eo instanti and is itself thereby 
extinguished, so that neither remains any longer the sub- 
ject of an action. On the contrary, a counterclaim which 
now includes a set-off, is the assertion by the defendant of 
an independent demand which might be maintained in an 
independent action. Gener2zl Elect. Co. v. Williams, 123 N. 
51, of S.) E. 288. 

Cannot Be Set against the State.—A person, indebted to 
the State and sued on such indebtedness, cannot offer as a 
set-off or counterclaim the indebtedness of the State to him. 
The reason being that a counterclaim is allowed to avoid 
circuity of actions, and as none of its citizens can bring suit 
against the State, the counterclaim is not permissible. 
Battle v. Thompson, 65 N. C. 406. 
With a few exceptions, growing out of public policy, the 

rules of law which apply to the government and individuals 
are the same. McKnight v. United States, 98 U. S. 179, 186, 
aoeiy. 2d, 115, 
Waiver of Exemption by United States.—Although direct 

suits cannot be maintained against the United States, yet, 
when the United States institutes a suit, they waive their 
exemption so far as to allow a presentation by the defend- 
ant of set-offs, legal or equitable, to the extent of the de- 
mand made or property claimed. The Siren, 7 Wall. 152, 154, 
19 I. Ed. 129; United States v. Ringgold, 8 Pet. 150, 8 L. 

Ed. 899. 

Against an Action for Tax.—A set-off is not pleadable to 
an action for recovery of taxes. Wilmington v. Bryan, 141 
eee. 666,681, 54 S. E.. 543. 

Equitable Counterclaim.—An equitable cause of action may 
be set up as a counterclaim against a legal cause of action. 
Dempsey v. Rhodes, 93 N. C. 120, 127. 
Counterclaim Where Lien upon Property Involved.—In an 

action upon a contract, though a lien upon property is in- 
volved, it is competent for the defendant to extinguish the 
debt. due from him, by a proof of counterclaim. Poston v. 
Rose, 87 N. C. 279. 

Il. CLAIMS ARISING OUT OF PLAINTIFF’S DEMAND. 

A. General Rulcs and Instances. 

Counterclaim for Independent Tort Not Allowed.—Under 
this section a counterclaim is not permissible for a distinct 
and independent tort, and applying the principle, in an act- 
tion to recover a tract of land alleged to belong to the plain- 
tiff, a counterclaim for a trespass by the plaintiff on a dif- 
ferent tract of land belonging to defendant is not maintain- 

able. Louisville, etc., R. Co. v. Nichols, 187 N. C. 153, 155, 
20S, E.. 819. 

Same—But Permissible if it Grows Out of Same Transac- 
tion.—The contention that a tort can not under any circum- 
stances constitute a counterclaim although “connected with 

the subject of the action’? contained in the complaint is un- 
founded. The contrary is decided in Walsh v. Hall, 66 N. 
C. 233, and Bitting v. Thaxton, 72 N. C. 541; Lee v. Eure, 
oN. C. 5, 9. 

Tort against Contract Claim.—If it arises out of the 
Same transaction or is connected with the subject of the ac- 
tion, a tort claim may be pleaded as a counterclaim against 
a contract claim. McKinnon vy. Morrison, 104 N. C. 354, 

360, 10 S. E. 513; Smith v. Old Dominion Bldg., etc., Ass’n, 
119 N. C. 257, 26 S. E. 40; Branch v. Chappell, 119 N. C. 81, 
25 S. E. 783. The same rule applies to tort claims as against 
tort actions. Branch y. Chappell, supra. 
Damages for slander cannot be set up as a counterclaim 

to an action for debt. Merritt Milling Co. v. Finlay, 110 

1—13 

CIVIL PROCEDURE—PLEADINGS § 1-137 

N. C. 411, 15 S. E. 4; Weiner v. Equel’s Style Shop, 210 N. 
C. 705, 188 S. EB. 331. 
A demurrer to a counterclaim sounding in tort not aris- 

ing out of the contract sued upon, and not connected with 

the same subject matter, is properly sustained under this 
section. Hoyle v. Carter, 215 N. C. 90, 91, 1 S. E. (2d) 93. 
Contract against Tort Claim.—In giving effect to this 

clause it has been held that not only the defendant could 

plead a counterclaim grown out of the contract sued on, 
but that where action is brought for what would have been 
formerly denominated a tort, the defendant may set up a 
claim arising out of contract, if it also arises out of the 
same transaction or vice versa. Bitting v. Thaxton, 72 N. 
C. 541; Walsh v. Hall, 66 N. C. 233. Smith v. Young Bros., 
109: N. C,2245 (226.015 eSiy iy. 730: 
Contract against Contract Claims Arising Out of Same 

Transaction.—In an action upon a promissory note given in 
pursuance of a contract for the sale by payee of a specific 
article of merchandise, the maker may set up by way of 
counterclaim that the article furnished was not in com- 
pliance with the contract of sale, and that he was thereby 
damaged. Patapsco Guano Co. v. Tillery, 110 N. C. 29, 14 
Soy, 10395 

Recovery of Excess.—See section 1-204 and _ the 
thereto; particularly the Editor’s note. 
Same—In Tort Action.—If a person be sued in tort, he 

may, under this section, set up a counterclaim for any dam- 
ages arising out of the same transaction disclosed in the 
complaint, and if his damages exceed those of the com- 
plaint he is entitled to a judgment for the excess. Bitting v. 
Thaxton, 72 N. C. 541; McKinnon v. Morrison, 104 N. C. 
354, 10 S. E. 513; Brown v. Brown, 121 N. C. 8, 10, 27 S. E. 
998. 

Nature of Transaction Not Determined by What Plain- 
tiff Calls His Action—When the plaintiff files his complaint, 
setting forth the ‘‘transaction,” whether it be a tort or a 
contract, the defendant may set up any claim which he has 
against the plaintiff, connected with the transaction set up 
in the complaint. In this state there being only one form 
of action, when the plaintiff states the “transaction” in his 
complaint he cannot by calling it one name or another—as 
tort or contract—cut off the defendant’s counterclaim grow- 
ing out of the same transaction. It is the transaction that is 
to be investigated, without regard to its form or name. 

Walsh v. Hall, 66 N. C. 233; Bitting v. Thaxton, 72 N. C. 
541, 549. 
What Constitutes “Subject of the Action’’—Example.— 

In an action for trespass for wrongful entry on land and 
cutting timber, the defendants filed a counterclaim, alleging 
that the plaintiffs had wrongfully raised a dam and caused 
water to back on defendant’s land, which was part of the 
land described in the complaint as that on which the alleged 
trespass had been committed: Held, that the subject of the 
action was the trespass committed, and not the land, and 
hence the counterclaim was not connected with the cause of 
action, and hence it was not permissible. Bazemore v. 
Bridgers, 105 N. C. 191, 10 S. E. 888. 

What Constitutes ‘‘Arising Out of Same Transaction” Ex- 

amples.—Where the cause of action alleged was an obstruc- 
tion placed by the defendant on the upper edge of his land, 
and the counterclaim attempted to be set up was that the 

plaintiff had placed an obstruction on the lower edge of 
his own land, it was held that these were two separate and 
distinct torts, and that the latter did not ‘‘ arise out of the 
transaction set forth in the complaint,’ nor was it ‘‘con- 
nected with the subject of the action.” Street v. Andrews, 
115: NiC. 4175) 422. 20'S. E,450: 

An action for damages resulting from an automobile col- 
lision does not abate upon the death of the defendant, but 
may be continued upon the joinder of defendant’s personal 
representative as a party, and the personal representative 
may set up therein a counterclaim for damages for the death 
of her intestate arising out of the same accident. Johnson 

oe Sinith esi Nene Soc. eon, (2d). 854. 

Same—Breach of Warranty of Soundness. — In an action 

for the specific recovery of a horse, the defendant pleaded 
as a counterclaim, that the plaintiff sold the horse to the 
defendant, and, at the time of the sale, warranted that it 

was sound, which warranty was false, and in consequence 
of which the defendant had been damaged; Held, that the 
counterclaim arose out of the transaction set out in the 
complaint and was properly pleaded as a counterclaim. 
Wilson v. Hughes, 94 N. C. 182. 

Same—Action for Libel and Counterclaim for Slander.— 

Where the plaintiff sued the defendant for libel, and the 
defendant set out as counterclaim slanderous words uttered 
by the plaintiff, it was held that the counterclaim did not 
fall within the first subdivision of this section. Knott v. 
Burwell, 96 N. C. 272, 273, 2 S. E. 588. 

notes 
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Same—Counterclaim for Malicious Prosecution—Whereé 
plaintiff instituted action alleging that defendant had formed 
a dummy corporation to which he had transferred all his 
assets, including chattels on which plaintiff had liens, was 
collecting money on conditional sales contracts which he 
was wrongfully refusing to pay over to plaintiff, and was 
dissipating and jeopardizing the assets of the business, and 

defendant set up a counterclaim alleging want of good faith 
on the part of plaintiff in maintaining and prosecuting the 
action and the ancillary remedies and that such wrongful 
acts had damaged defendant in a large sum, it was held 
that the counterclaim did not arise out of the transaction 
set out in the complaint and was not connected with the 
subject of plaintiff’s action within subsection 1, and there- 
fore plaintiff’s demurrer to the counterclaim was properly 
sustained. Manufacturers, etc., Finance Corp. v. Lane, 221 

INL C189) io oy. (2d)! 849: 

B. Time of Existence. 

See post, this note, ‘Time of Existence” III, B. 
The counterclaims referred to in this clause must be 

existent and continue to exist between the same parties in 
the same right at the time they are offered and they must 
be due at the time the answer is filed, that is, not demands 
to become due in the future, but they need not be due at 
the time of commencement of the action. And they must 
arise out of the same contract or transaction which is the 
foundation of plaintiff’s claim, or they must be connected 

with the subject of the action that is, generally speaking, 
the interest involved in the litigation, and very frequently 
this is the property itself. Smith v. French, 141 N. C. 1, 
8, 53 S.-E. 435. 

III. CLAIMS ARISING OUT OF INDEPENDENT 
CONTRACT. 

A. General Rules and Instances. 

Relation to Original Cause.—This section goes beyond the 
common-law pleading and practice, and under its provi- 
sions a defendant in an action on contract may file a coun- 
terclaim arising on a contract unrelated to the cause of 
action sued on when the required mutuality exists, so that 
two independent disputes between the parties may be settled 
in one action. Bourne vy. Board of Financial Control, 207 
IN. G70; 7655, 306. 

Need Not Arise out of Same Transaction.—Under this 
clause a counterclaim need not arise out of the same trans- 
action if it existed at the commencement of the action. 
Brown v. Carter, 111 N. C. 183, 186, 15 S. E. 934; Bitting v. 
Thaxton, 72 N. C. 541, 549. 
Must Be a Debt—Tax Not a Debt.—A counterclaim or 

set-off is a defense to an action, and exists only in favor of 
a defendant under this subdivision. Ii arises when the de- 
mand, both of the plaintiff and the defendant, is a debt, 

arising out of contract and existing at the commencement 
of the action. A tax is not a debt. Gatling v. Commis- 
sioners, 92 N. C. 536. 

Store Account against Action for Services of Minor.—In 
an action to recover for services of minor children, a 
counterclair. of a store account against plaintiff which had 
been assigned to defendant, is proper under this clause. 
Lynn v. Stanly Creek Cotton Mills, 130 N. C. 621, 41 S. E. 
877. 

Action on Note by Bank Deposit Counterclaimed. — A 
depositor in a bank may set off amounts due him as de- 
posits in an action by the bank egainst him to recover on 
a promissory note. Graham y. Proctorville Warehouse, 189 
NG bscyla, Se 040, 
Share in Stock against Indebtedness upon Note.—Where 

a bank was in course of liquidation, and a stockholder was 
indebted to the bank by a note secured by a pledge of stock, 
his supposed share in ‘he assets was held not to be available 

as a set-off, legal or equitable, in a suit upon the note. 
First Nat. Bank v. Riggins, 124 MN. C. 534, 32 S. E. 801. 
Damages for Assault in Action or Note.—Damages for 

an alleged assault by an officer in taking goods under 
claim and delivery or false arrest by him, cannot be main- 
tained as a counterclaim in an action upon a note given 
by the defendant to the plaintiff for fertilizer sold to him, 
as it does not arise out of, and is not connected with the 
subject-matter of the action, and does not accrue until 
after the commencement of the main action. Godwin v. 
Kennedy, 196 N. C. 244, 145 S. E. 229. 
Damag-_s for Slander of Title in Action to Establish Ti- 

tle.—Where the plaintiffs’ action is to establish their title 
to and recover possession of mineral interest in a de- 
scribed 5-acre tract of land, and defendants set up as a 
counterclaim damages alleged to have been caused by the 
plaintiffs’ slander of their title in 500-acre tract: Held, 
the cross-action alleged is for damages founded upon a 
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tort, and not on contract, and does not fall within the equi- 
table principle of a suit to quiet title, under the provision, 
of this section and §§ 1-135, 1-138, and a demurrer thereta 
is good. Thompson vy. Buchanan, 195 N. C. 155, 141 S. E. 
580. 
An unpaid judgment in favor of a party to an action 

rendered previously to the commencement of the present 
action is in legal effect a contract upon which a counter- 
claim may be pleaded in an action by the opposing party 
brought against him to recover on a promissory note 
McClure v. Fulbright, 196 N. C. 450, 146 S. E. 74. 

Liability on County Treasurer’s Bond against Past Due 
County Bonds.—Where defendants were indebted to plain- 
tiff county as principal and sureties on the bond of the 
county treasurer for funds of the county which the treas- 
urer had not accounted for because of the failure of the 
bank in which the funds were deposited, it was held that 
the defendants were entitled to offset their debt to the 
county with past-due county bonds owned by them, since 
the respective obligations of the county and defendants 
arose out of contract, and either party might have recovered 
judgment against the other on their respective obligations, 
and the county’s obligation to defendants existed prior ta 
the institution of the action. Swain County vy. Welch, 208 
NN. Cy £439,181 §S.0 Bs 821. 
Where a corporation gives its note to its president to 

secure him against any loss he might sustain by reason of 
his endorsement of the corporation’s notes, and the presi- 
dent transfers the note to a third person, who brings suit, 
the corporation may not set up as a counterclaim in the 
action indebtedness due the corporation by the president. 
Wellons v. Johnston, 196 N. C. 94, 144 S. E. 521. 
Where the owner of lands living thereon abandons his 

wife and children, and leaves the state, and _ his 
wife and minor children without support, and another took 
and supported them and has purchased the lands from the 
purchaser under an execution sale, taking deed with full 
covenants and warranty of title, upon the return of the 
execution debtor and his successfully maintaining his suit 
to have the deeds declared void: Held, the one who took 
and supported them is entitled in the settlement to the 
moneys he has reasonably expended for the support and 
maintenance of the wife and children, and this may be set 
up as a counterclaim against a recovery for the rents and 
profits, and judgment may be rendered in the same action. 
Jeffreys v. Hocutt, 195 N. C. 339, 142 S. E. 226. 

B. Time of Existence. 

See paragraphs under preceding analysis line. 
In General.—The requirement restricting a counterclaim 

to one that exists at the time the action was commenced 
is only stated in reference to the class of counterclaims de- 
scribed in this clause. Such is the law, for the very just 
and obvious reason that, when a plaintiff rightfully sues a 
defendant who owes him at the time the action is com- 
menced, he shall not be put in the wrong and subjected to 
costs by allowing defendant to buy up claims sufficient or 
more than sufficient to off-set his debt. But this limitation 
Is not expressed with reference to counterclaim in the first 
clause of this section. Smith v. French, 141 N. C. rE peas 
S. E. 535. See also, Griffin v. Thomas, i28 N. C. 310, 38 S. 
E. 903; Bank v. Wilson, 124 N. C. 561, 570, 32 S. E. &89; 
Riddick vy. Moore, 65 N. C. 382, 385. 

Under this section a counterclaim must exist at the com- 
mencement of the action. The defendant “is not obliged to 
set up such counterclaim. He may omit it and bring an- 
other action. He has his election. But when he does set 
up his counterclaim, it becomes a cross-action, and both 
opposing claims must be adjudicated. The plaintiff then 
has the right to the determination of the court of all mat- 
ters brought in issue, and naturally the defendant has the 
same right, and neither has the right to go out of court 
before a complete determination of all the matters in con- 
troversy without or against the consent of the other.” 
McGee v. Frohman, 207 N. C. 475, 480, 177 S. fa rag 
When the answer sets up as a counterclaim a judgment 

against plaintiff which had been purchased by defendant, 
but fails to allege that defendant was the owner of the judg- 
ment at the time of the institution of the action, plaintiff’s 
demurrer ore tenus to the answer will be sustained, even 
in the supreme court on appeal, since it is required that a 
counterclaim not arising out of plaintiff’s claim must be one 
existing at the commencement of the action, Barber v. 
Edwards, 218 N. C. 731, 12 S. E. (2d) 234. 

Collateral Demand against Assignee of Note, — The de- 
fense of set-off has, by this section, been merged in that of 
counterclaim, the effect of which, in one respect, is that a defendant is not allowed to off-set the claim of a plaintiff as 
assignee of a note past due when assigned, by showing that 
the assignor was indebted to such defendant at the time of 
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the assignment, unless such counterclaim had attached it- 

self to the note before the assignment. Haywood v. Mc- 

Nair, 19 N. C. 283; Wharton v. Hopkins, 33 N. C. 505; Mc- 

Connaughey v. Chambers, 64 N. C. 284, approved. Neal v. 

Yea, 64 N. C. 678. 
In Neal v. Lea, 64 N. C. 678, it is held that by the proper 

construction of this section, no collateral demand against 

the assignor of a note can be set up against the assignee, 

and “that to make it available, the demand must have at- 

tached itself to the note in the hands of the assignor; for in- 

stance, a payment made to him not entered on the note, 

or a claim, which the assignor had agreed should be taken 

in satisfaction.” The doctrine of Haywood v. McNair, 19 

N. C. 283, was repudiated and that of Borough v. Moss, 10 
B. & C. 558 adopted. Harris v. Burwell, 65 N. C. 584, 585. 
A set-off at law must exist when the plaintiff’s action is 

brought; in equity, every set-off or counterclaim must be 

shown before decree, and this is also the case under the 

Code. Hogan v. Kirkland, 64 N. C. 250, 253. 

IV. PLEADING AND PRACTICE. 

A. Rules of Pleading. 

Allegation of Facts.—The counterclaim must disclose such 

a state of facts as would entitle the defendant to his action, 

as if he was plaintiff in the prosecution of his suit, and 

should contain the substance of a complaint, and contain 

a plain and concise statement of the facts constituting a 

cause of action. There is no formula prescribed and in de- 

termining its effects, its allegations shall be liberally con- 

strued with a view to substantial justice. Battle v. Thomp- 

son, 65 N. C. 406, 408. It is held in the United States Su- 
preme Court that a counterclaim is unavailable unless set 

up by defendant in his pleading. McGowan v. American 

Pressed Tan Bark Co., 121 U. S. 575, 7 S. Ct. 1315, 30 L. 

Ed. 1027. 
Same—Demand of Relief.—Strictly, a counterclaim is a 

cross-action against the plaintiff in which the defendant 

may have affirmative relief; but it must, like a complaint, 

state the cause of action and demand the relief to which the 

defendant alleges he is entitled. Hurst, etc., Co. v. 
Everett, 91 N. C. 399, 400. 
Particularity in Alleging.—A counterclaim is in substance 

a cross-action and it should be set out with the same partic- 
ularity and accuracy requiréd in stating a cause of action 
in the complaint. State v. Scott, 84 N. C. 184, 187. 

For instance a counterclaim which only alleges that the 
plaintiff is indebted to the defendant, without alleging fur- 
ther the nature, extent, and kind of indebtedness, and how 
it arose, is imperfectly pleaded, and should be disregarded. 
American Nat. Bank v. Northcutt, 169 N. C. 219, 8 S. E. 

210. 
Allegation as to Time of Existence. — An answer setting 

up a counterclaim, but which fails to show that the same 
subsisted between the parties when the action was begun, 
or that it arose out of, or was connected with the subject 
of the plaintiff’s action, is demurrable. Reynolds v.. Smath- 

ers, 87 N. C. 24, 25. 
Replication to Counterclaim. — Whenever a counterclaim 

is pleaded the plaintiff must make a replication, or else it 
will be treated as admitted. Davison v. West Oxford Land 
©o., 121 N. C. 146, 28'S. E. 266. 

B. Nonsuit. 

When Counterclaim Is Pleaded, 
Taken.—McGee v. Frohman, 207 N. 

a Nonsuit Cannot Be 
CaS ak U7 Gee oe 

| 327. 
Nonsuit by Plaintiff. — Where a defendant sets up a 

counterclaim which does not arise out of the same trans- 
action as the cause of action of the plaintiff, the plaintiff 

Olmsted v. Smith, 133 N. C. 584, 

45S. B. 953. 
Same—Nonsuit in United States Courts. — It has been 

repeatedly decided that the courts of the United States 
_ have no power to order a peremptory nonsuit, against the 

will of the plaintiff, unless the right is given by a state 
statute in which case it will be followed in that state, or 
unless it is given by a federal statute, or by agreement of 
parties. Meehan v. Valentine, 145 U. S. 611, 618, 12 S. Ct. 
972, 36 L. Ed. 835; Thompson v. Selden, 20 How. 194, 15 
L. Ed. 1001; Elmore v. Grymes, 1 Pet. 469, 7 L. Ed. 224. 
Same—Where Counterclaim Arises out of Same Transac- 

tion—When the defendant pleads, as a counterclaim, a cause 
of action arising out of a contract or transaction set forth in 
the complaint as a foundation of the plaintiff’s cause of 
action, the plaintiff cannot be permitted to take a nonsuit, 
without the consent of the defendant, for the reason that, 
as it is a connected transaction and cause of action, the 
whole matter in controversy between the parties should be 
determined by the one action. But when the counterclaim 
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does not arise out of the same transaction as the plaintiff's 
cause of action but falls under subdivision 2 of this section, 
the plaintiff may submit to a nonsuit. In such case tha 
defendant may either withdraw his counterclaim, when 
the action will be at an end, or he may proceed to try it, 
at his election. Whedbee v. Leggett, 92 N. C. 465, 469. 
Nor can he take a nonsuit where the defendant has acquired 
in an equitable action any other right or advantage which 
he is entitled to have tried and settled in the action. Bynum 
v. Powe, 97 N:. Cs 374, 2. S. E. 170. 
Same—As to Parties Not Necessary. — As to persons 

who are not necessary or proper parties, and who hava 
been joined as defendants, the plaintiff may be permitted 
at any time to enter a nonsuit, or nol pros. notwithstand- 
ing the fact that they have filed answers asserting counter- 
claims and asking for affirmative relief. Lee v. Eure, 93 
INeiGaes: 
Same—Against One of Several Defendants. — And wher« 

there are several defendants against whom the charge ig 
joint and several, there cannot be, at common law, a non- 

suit as to one and verdict against the others, although the 
verdict may be against one and in favor of the others. 
Castle v. Bullard, 23 How. 172, 183, 184, 16 L. Ed. 424. 
Nonsuit by Defendant. — Where the defendant has set 

up a counterclaim as allowed by this section, as to the 
cause of action arising on contract, existing at the com- 

mencement of the action, and not embraced within the first 
subdivision of this section, he may, as a matter of right, 
take a nonsuit thereon at any stage of the trial befcre 
verdict. Cahoon v. Cooper, 186 N. C. 26, 118 S. E. 834. 
But where the defendant’s answer sets up a counterclaim 

arising out of the contract or transaction set forth in the 
complaint as the foundation of the plaintiff’s claim, or 

connected with the subject of his action, existing at the 
commencement thereof, it becomes a cross-action, and both 
opposing claims must be adjusted in the action, and he 
may not take a nonsuit thereon as a matter of right, 

without the plaintiff’s consent. Cahoon v. Cooper, supra. 
Same—After Verdict.—Where the jury have returned their 

verdict into court upon the issue as to defendant’s counter- 

claim, and as to the others except one to which the judge has 
held no response was required, the defendant may not take 
a voluntary nonsuit as to the counterclaim he has set up 
in his answer. Cahoon vy. Cooper, 186 N. C. 26, 118 S. E. 834. 

C. Jurisdictional Amount. 

Jurisdictional Amount for Counterclaims. — As _ to the 
power of court to render judgment in favor of the’ de- 
fendant upon a counterclaim involving an amount exceed- 
ing the jurisdictional amount of the court, see 1 N. C. 

Law Rev. 224; and annotations to section 1-204. 
Same—In Several Counterclaims.—Where several counter 

claims are pleaded in the same action, their aggregate sum 
will be taken as the jurisdictional amount. General Elect. 
Con Nar Walliams,, 123: Ne Coe515 31. S/9.2 288) 

Jurisdictional Amount in Justice’s Court. — The counter- 

claim must be one on which judgment might be had in ac- 
tion, and must therefore come within the jurisdiction of 
the court. It cannot exceed $200 in a justice’s court. Gen- 
eral Elect. Co. v. Williams, 123 N. C. 51, 31 S. E. 288. 

§ 1-138. Several defenses—vThe defendant may 
set forth by answer as many defenses and coun- 
terclaims as he has, whether they are of a legal or 
equitable nature, or both. They must be sep- 
arately stated and numbered, and refer to the 
cause of action which they are intended to answer 
in such manner that they may be intelligibly dis- 
tinguished, (Revy.; s. 482;) Code, s; 245; C.°C. PB. 
s. 102; C. S. 522.) 
Same Certainty as Complaint Required. — The defenses 

in the answer must be as certain as the allegations of the 
complaint, so that the jury may separately determine the 
merits of each issue. See Gossler v. Wood, 120 N. C. 69. 
13s cede Eten Gos 

All matters equitable in their nature should be alleged 
in the pleadings with such reasonable fullness, and par- 
ticularly as to the constituent facts which will enable the 
court to see clearly the character of the equity alleged, 
the purpose of the pleading and the issues raised. Bean vy. 
Western, etc, .R. -Co., 107 N..C.-:731, 741, 12 9S... 600, 
Contradictory Defenses. — Under this section even con- 

tradictory defenses are permissible to be pleaded. Upton v. 
R. R., 128 N. C. 173, 178, 38 S. E. 736; Bean vy. Western, 
etc., R. Co., 107 N. C. 731, 12 S. E. 600; Reed v. Reed, 93 N: 
C. 462, 465; Williams v. Hutton, etc., Co., 164 N. C. 216, 80 S. 
E. 257; McLamb v. McPhail, 126 N. C. 218, 35 S. E. 426. But 
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see, Fayetteville Waterworks Co. v. Tillinghast, 119 N. C. 
343, 25 S. E. 960; Freeman v. Thompson, 216 N. C. 484, 5 
S.. Ey (2d)) 484. 

Hence, where the answer denies the allegations of the 
complaint and for further defense to. the action pleads 

matters in avoidance, it is error for the court below to 
disregard the denials and adjudge that the answer admits 
the instrument sued upon. Reed v. Reed, 93 N. C. 462. 
Upon the same principle where the answer sets up de- 

fenses in bar, and also asks an account between plaintiff 
and defendant, the demand for an account can not be con- 
strued as a waiver of such defenses, but is merely contin- 
gent on their failure. Mull v. Walker, 100 N. C. 46, 6 S. 
FE. 685. 
The inconsistent defenses, however, must be separately 

stated. MclLamb v. McPhail, 126 N. C. 218, 35 S. EB. 426. 
Both Equitable or Legal Defenses—Affirmative Relief.— 

‘The defendant may set up as many defenses as he might 
Ihave, whether denominated legal or equitable, or both, and 
to have such relief, affirmative or negative, as may be legally 
authorized on the facts constituting his defense. Coving- 

ton v. Ingram, 64 N. C. 123; Melvin v. Stephens, 82 N. C. 
284, 288. 
An equitable counterclaim may be asserted in an answer 

to a complaint containing a purely legal cause of action. 
Dempsey v. Rhodes, 93 N. C. 120. 
No Leave of Court Necessary. — The defendant may 

plead several defenses without asking the leave of the 

court. Whitaker v. Freeman, 12 N. C. 271, 279. 
Cited in Jeffreys v. Hocutt, 195 N. C. 339, 344, 142 S. E. 

226; Shemwell v. Lethco, 198 N. C. 346, 348, 151 S. E. 729; 
Shore v. Shore, 220 N. C. 802, 18 S. E. (2d) 353; Sayles v. 
Loftis, 217: Niw-C..674, 9 S eBeed3932 

§ 1-139. Contributory negligence pleaded and 
proved.—In all actions to recover damages by 

reason of the negligence of the defendant, where 

contributory negligence is relied upon as a de- 
fense, it must be set up in the answer and proved 
on the’ trial.” -CRev.,*s. 483; 1887, c. 33;-C: S. 523,) 

See 13 N. C. Law Rev., 256, for comment on Contributory 
Negligence as evidence relevant to damages. 

Editor’s Note. — Prior to the enactment of this section 
there was some doubt as to whether the fact of contributory 
negligence was in the first instance to be negatived by 
the plaintiff, or to be pleaded by the defendant in bar. 
But the cases are now uniform in holding that whatever 
doubt that may have existed upon the question, is removed 
by the enactment of this section, which imposes the burden 
of both pleading and proving it upon the defendant. 
Constitutionality — Impairs No Vested Right. — This 

section placing the burden of proving contributory negli- 
gence upon the defendant affects only the remedy and im- 
pairs no vested right. It was competent for the Legisla- 
ture to enact it. Wallace v. Western etc., R. Co., 104 N. 
442", 450, 10S. Baeo52; 
The general rule inculcated by this section is that the 

defendant must properly plead the negligence of the 
plaintiff as a defense, and he must also assume the burden 
of proving his allegation of contributory negligence. Moore 
vy. Chicago Bridge, etc., Works, 183 N. C. 438, 440, 111 S. 
EB. 776. 
Same — Where Complaint Negatives Contributory Neg- 

ligence. — The defendant can avail himself of anything ap- 
pearing in plaintiff’s evidence which tends to disprove 
contributory negligence, but this does not change the bur- 

den of proof as fixed by this section. Wallace v. Western, 
etc., R. Co., 104 N. C. 442, 450, 10 S. EB. 552. 
Applies to Actions of Employee against Employer. — 

This section applies to actions brought by an employee 
against his employer. Hudson y. Charleston, etce., R. Co., 
104° N2GC 4910 eS Es 669. 

In an action for wrongful death, where defendant fails to 
plead contributory negligence it is not entitled to have the 
issue submitted to jury under this section. Murphy v. 
Power Co., 196 N. C. 484, 146 S. E. 204, citing Fleming v. 
Norfolk, etc., R. Co., 160 N. C. 196, 76 S. E. 212, 
Presumption against Contributory Negligence. — Where 

there is no evidence of the fact, the presumption is against 
contributory negligence, even in the absence of a statute 
making it a matter of affirmative defense. Norton v. North 
Carolina R. Co., 122 N. C. 910, 29 S. E. 886, cited in note 
in 33 L. R. A., N. S., 1116. 
Same — Burden of Proof in Supreme Court. — The Fed- 

eral Supreme Court has held repeatedly that the burden 
of proving contributory negligence rests on the defendant; 
hence, it is not to be negatived or disproved by the plaintiff. 
Union Pacific R. Co. v. O’Brien, 161 U. S. 451, 456, 16 S. 
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Ct. 618, 40:-L,.)-Eds4766s* ‘Texas! ete:, Roy Cory Volk, 1518); 
Sian 7 op L440 So (CE, 2239) 138. ei daze: 
The law presumes that a person found dead and killed 

by the alleged negligence of another has exercised due 
care himself. Cogdell v. Wilmington, etc., R. Co., 132 N. 
C. 852, 44 S. E. 618. 
How the Burden of Negligence Shifts. — The burden of 

proof is on the plaintiff to show that his injury was caused 
by the negligence of the defendant. After the plaintiff has 
shown such negligence if the defendant wishes to plead 
contributory negligence as a defense, the burden is on him 
to show that the plaintiff was guilty of contributory neg- 
ligence. After the defendant has shown this, if the plaintiff 
wishes to take advantage of the doctrine of last clear 
@hance, the burden is on him. 5 N. C. L. R. 63. Cox v. 
Noriolk, etc.. Railroad, 123 N. C. 604, 31 S. E. 848. 
A plaintiff in the first instance must show negligence 

on the part of the defendant. Having done this he need not 
go further in those jurisdictions where the burden of proof 
is on the defendant to show contributory negligence. Bal- 

timore, etc., R. Co. v. Tandrigan, 191 U. S. 461, 24 S. Ct. 
137, 48 I. Ed. 262; Looney v. Metropolitan R. Co., 200 U. 
S. 480, 487, 26 S. Ct. 303, 50 L. Ed. 564. 
Assumption of Risk. — While there is a marked distinc- 

tion between the doctrines of assumption of risks and con- 
tributory negligence, it is proper, in pertinent cases, to 
consider the application of the law relating to an assump- 
tion of risk under the issue of contributory negligence, with 
the burden of proof om the defendant pleading it. Pigford 
v. Norfolk, etc., R. Co., 160 N. C. 94, 75 S. E. 860. 
Motion to Nonsuit — Scintilla of Evidence. — This section 

imposes the burden of proving contributory negligence upon 

the defendant. It therefore follows, that on a motion to 
nonsuit, the court can only consider the evidence relating 
to the negligence of the defendant, and if there is more 
than a mere scintilla of evidence tending to prove such 
negligence, the motion must be denied and the case sub- 
mitted to the jury. Cox v. Norfolk & etc., Railroad, 123 
N. C. 604, 31 S. E. 848. 
Where there is evidence at the trial tending to sustain 

the allegations of the complaint, the defendant is not en- 
titled to a judgment as of nonsuit, unless all the evidence, 
considered in the light most favorable to the plaintiff, sus- 
tains the defenses, e. g., contributory negligence, relied upon 

by the defendant in bar of plaintiff’s recovery. Pittman 
v. Downing, 209 N. C. 219, 222, 183 S. EB. 362. 
Question for Jury. — The question whether the plaintiff 

was guilty of contributory negligence is to be determined 
by the jury upon proof offered at the trial pursuant to 
this section. Miller v. Scott, 185 N. C. 93, 116 S. E. 86. 
Hence the trial judge cannot submit a verdict on a plea 

of contributory negligence, but must submit the issue to 
the jury. United States Leather Co. v. Howell, 151 Fed. 
445. 

It is not error, even when contributory negligence is 
pleaded, since the enactment of this section, to submit oniy 

the question whether the injury was caused by the de- 
fendant’s negligence, and instruct the jury to respond in 
the negative if they find that the plaintiff, by concurrent 
carelessness, contributed to cause the injury. McAdoo v. 
Richmond & etc., R. Co., 105 N. C. 140, 11 S. E. 316. 
Same—Where Court Explains to the Jury the Testimony. 

—While it is better practice to submit an issue in regard 
to contributory negligence, when pleaded, and there is 

evidence to sustain the plea, the omission to submit the 
issue is not reversible error, where the court fully ex- 
plained to the jury the several phases of the testimony re- 
lied upon to show contributory negligence and it was ap- 
parent that defendant had been given the benefit of such 
testimony with its application. Ruffin vy. R., 142 N. C. 120, 
55S. oy. 80. 
A Specific Application. — The plea that an employee of 

the plaintiff had negligently failed to see that he had en- 
tirely extinguished a fire started by the locomotive of 
the defendant railroad company, and that the fire rekind!'e 
and caused the plaintiff the damages complained of in 
his action, is one of contributory negligence which is re- 
quired by this section to be pleaded. Kearney vy. Seaboard 
Air TinetR. Cos 177° NoCo 251, 98 sr ee 710, 
What Law Governs — Federal or State. — The procedure 

for the establishment of contributory negligence has been 
defined and approved under numerous decisions construing 
the State statutes which control contributory negligence, 
as referred to in the Federal Statutes, and it has been de- 
clared that it should be considered and treated as a partial 
defense, coming within the terms of the local law, and to 
make the same available it must be set up in the answer 
and proved as required by this section. Fleming y. Nor- 
folk etc., R. Co., 160 N. C, 197, 76 S. E. 212. 
As the Federal act makes no specific regulations as to 
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the methods by which the fact of contributory negligence 
should be established, when the action is brought in the 
State court, the procedure should conform as near as may 
be to that of the State law applicable, including the 
“character of action, the order and manner of trial, the 
rules of pleading and evidence, etc.’’ Fleming v. Norfolk. 
etc, Rs Co., 160’ N. C. 197, 76 S.E: 212. 
The Rule the Same in Federal Courts. — The same rule 

as to the burden of proof of contributory negligence which 
prevails in the courts of this state, also prevails in Federal 
Courts, Cox v. Norfolk etc., Railroad, 123 N. C. 613, 31 
S. E. 848; Inland, etc., Coasting Co. v. Tolson, 139 U. S. 

Batti, Ct. 653, 35 Jy Ed: 270: 
Contributory negligence must be pleaded in the answer 

and proved on the trial, the burden on the issue being upon 
defendant under this section. Ramsey v. Nash Furniture 
enercos N.C, 165, 183 S. . 536. 
Defendant must plead contributory negligence in order to 

be entitled to the submission of the issue to the jury. Be- 
van v. Carter, 210 N. C. 291, 18 S. E. 321. 
A demurrer to the complaint on the ground of contribu- 

tory negligence will not be sustained unless upon the face 
of the complaint itself contributory negligence is patent 
and unquestionable. Ramsey v. Nash Furniture Co., 209 
emo 165, 1835'S. 5. 536. 

A four-year-old child is incapable of negligence, primary 
or contributory. Bevan y. Carter, 210 N. C. 291, 186 S. E. 
321. 
Applied in Stovall v. Ragland, 211 N. C. 536, 190 S. E. 

899; Butner v. Atlantic, etc., Ry. Co., 199 N. C. 695, 696, 
155 S. E. 601; Farrell v. Thomas, etc., Co., 204 N. C. 631, 
169 S. E. 224. 

Art. 16. Reply. 

§ 1-140. Demurrer or reply to answer; where 

answer contains a counterclaim.—If the answer 
contains a counterclaim against the plaintiff or 
plaintiffs, or any of them, such answer shall be 
served upon the plaintiff or plaintiffs against 
whom such counterclaim is plead, or against the 
attorney or attorneys of record of such plaintiff 

or plaintiffs; the plaintiff or plaintiffs against 
whom such counterclaim shall be plead shall have 
twenty (20) days after the service thereof within 
which to answer or reply to such counterclaim: 
Provided, for good cause shown, the clerk may 
extend the time of filing such answer or reply to a 
day certain. If a counterclaim is plead against 
any of the plaintiffs and no copy of the answer 
containing such counterclaim shall be served up- 

on the plaintiff or plaintiffs or his or their attor- 
neys of record, such counterclaim shall be deemed 
to be denied as fully as if the plaintiff or plaintiffs 
had filed an answer or reply denying the same. 
All other replies, if any, shall be filed within 
twenty (20) days from the filing of the answer: 
Provided, for good cause shown, the clerk or 

judge, in the event the cause shall have been 
transferred to the civil issue docket, may extend 
the time to a day certain. (Rev., s. 484; Code, s. 
208: 1870-71, c. 42, s. 5; 1919, c. 304; Ex. Sess. 
mimes 15 Kx. Sess. 1924)'e) 18:.Ca S)524;) 
Editor’s Note. — The acts of 1919, ch. 304, which effected 

certain changes in the time of filing the complaint, the de- 
murrer and the answer, contained no provision with respect 
to the time of filing the reply; but the Consolidated Stat- 
utes carried out the general meaning of the plan by re- 
quiring the reply, when necessary, to be filed within twenty 
days after the answer. But this time was subsequently 

changed to ten days by the acts of 1920 and 1921. See 1 
N. C. Law Rev. 12. The same acts inserted a proviso to 
the effect that the clerk for good cause shown may extend 
the time to a day certain, which proviso was subsequently 
modified by acts 1924, c. 18, to provide that the extension by 
the clerk for good cause could be effected in the 
event the cause shall have been transferred to the 
civil issue docket. The acts of 1924, c. 18,° extended the 
time of filing the reply to twenty days beginning from the 
filing of the answer, as the section had provided before the 
amendment of 1921. 
But the most radical effect of the amendment of 1924 was 

to enlarge the provisions of the section. Thus the provision 
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at the beginning of the section, requiring service of the 
counterclaim upon the plaintiff, etc., with the proviso annexed 
thereto; and the provision prescribing the effect of failure 
to serve the counterclaim as required, was introduced by 
the amendment of 1924, see 3 N. C. Law Rev. 24. 
Powers of Court under Section 1-152 Not Affected.—The 

restriction put upon the power of the clerk to extend the 
time of filing, does not affect the broad powers conferred 

upon the court by section 1-152. Roberts v. Merritt, 189 N. 

C. 194, 1267S Ee ols: 
Failure to Serve Copy of Answer Setting up Counterclaim. 

—It is proper for the judge of the Superior Court to set 
aside a judgment by default on defendant’s counterclaim 
under this section when the plaintiff, or his attorney, is not 
served: with a copy thereof, since the law denies the alle- 
gations of the counterclaim when such service is not made. 
Williams-Fulghun Lumber Co. v. Welch, 197 N. C. 249, 
148 S. E. 250. 
Where no service of answer is made upon plaintiffs they 

are under no compulsion to file a reply even though the 
answer sets up a counterclaim, since the law denies the 
counterclaim for them. Miller v. Grimsley, 220 N. C. 514, 
17 S. E. (2d) 642. 
Applied in Kassler v. 

E. 411. 

§ 1-141. Content; demurrer to answer.—When 
the answer contains new matter constituting a 
counterclaim, the plaintiff may reply to the new 
matter, denying generally or specifically each al- 
legation controverted by him or any knowledge 
or information thereof sufficient to form a belief; 
and he may allege in ordinary and concise lan- 
guage, without repetition, any new matter not in- 
consistent with the complaint, constituting a de- 
fense to the new matter in the answer. The 
plaintiff may in all cases demur to an answer con- 

taining new matter, where, upon its face, it does 

not constitute a counterclaim or defease; and he 
may demur to one or more of such defenses or 

counterclaims, and reply to the residue. Such de- 

murrer shall be heard and determined as provided 
for demurrers to the complaint. In other cases, 
when an answer contains new matter constitut- 
ing a defense by way of avoidance, the court may 
in its discretion, on the defendant’s motion, re- 

quire a reply to such new matter, and such reply 
shall be subject to the same rules as a reply to a 
counterclaim. (Rev., s. 485; Code, s. 248; C. C. 
P., s. 105; 1919, c. 304; C. S. 525.) 
Cross Reference.—As to demurrer, see § 1-127 et seq. 
Matter in Defense Deemed as Denial without Replica- 

tion. — If the new matter in the answer does not consti- 
tute a counterclaim, even in the absence of a replication 
such new matter is to be deemed controverted by the 
plaintiff as upon a direct denial. Wilson v. Brown, 134 
N. C. 400, 407, 46 S. E. 762; Fitzgerald v. Shelton, 95 N. 
€. 519; Williams v. Hutton, etc., Co., 164 N. C. 216, 80 S. 
E. 257; Smith v. Bruton, 137 N. C. 79, 49 S. E. 64. 

For in such a case no replication is necessary, unless 
required by the court. Simon v. Masters, 192 N. C. 731, 135 

S. E. 861; Fishblate v. Fidelity Co., 140 N. C. 589, 594, 53 S, 
E. 354; Jones v. Cohen, 82 N. C. 75, 80. It is only when a 
counterclaim is relied on that the plaintiff’s failure to reply 
may afford ground for a judgment for want of a replication, 
but not when the matter constitutes a defense to the action 
merely. Barnhardt v. Smith, 86 N. C. 473, 483. 
The Court May Require Reply.—Though no counterclaim 

is pleaded the court can order a reply to be filed to any de- 
fence set up in the answer or may allow it to be filed as a 
matter of discretion. James v. Western, etc., R. Co., 121 N. 

(RSS Paah Se De Nip 
May Contain New Matter.—The plaintiff may not only 

reply to a counterclaim, but may allege ‘new matter” 
which has no connection with the matter alleged in the 
complaint or the new matter alleged in the counterclaim, 
the requirement being that it shall not be inconsistent with 
the complaint. Boyett v. Vaughan, 79 N. C. 528, s. ¢. 85 

N. C. 364. 
Reply Only to New Matter in Answer.—A reply can be 

made only to new matter brought out in the answer. Olm- 

stead v. Raleigh, 130 N. C. 243, 41 S. E. 292. 
Must Not be Radically Inconsistent.—A party will not be 

‘Tinsley, 9198s N.C. 781, 153. S. 
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allowed to maintain radically inconsistent positions, or to 
state one cause of action in the complaint and in the re- 
plication state another which is entirely inconsistent. Berry 
v. Hyde County Land, etc., Co., 183 N. C. 384, 386, 111 S. E. 
707. : 

Plaintiffs may file a reply to new matter appearing in 
the answer by way of counterclaim, but by express provi- 
sion of this section the allegations of the reply must not 
be inconsistent with the complaint. Miller v. Grimsley, 
220 “N.. C. 514, 17 Saye Be (2d), 642: 
Waiver by Failure to Demur.—Where an answer is de- 

fective in failing to allege that the plaintiff had knowledge 
of the fraud, a failure to de nur thereto will have the effect 
of waiving such defect. Printing Co. v. McAden, 131 N. C. 

17S ALS ace Seto spe 

Sufficient Denial in Replication—An <nswer having al- 
leged a set-off, the replication thereto alleged that such an- 
swer is “untrue and denied’? and reiterated the cause o} 
action stated in the complaint: Held, sufficient to put the 

plea of set-off in issue and require evidence in its support. 
Gregg v. Mallett, 111 N. C. 74, 15 S. E. 936. 
Statute of Limitations.—Formerly a replication was re- 

quired to be filed whenever the statute of limitation was 
pleaded; but now a replication is necessary, only in the 
event the plaintiff has some matter in avoidance, such as 

a new promise, etc. Stubbs v. Motz, 113 N. C. 458, 18 S. E 
387. 
An appeal will lie from an order overruling a demurrer to 

the answer which admits the cause alleged and sets up an 
affirmative defense. Cody v. Hovey, 216 N. C. 391, 5 S. E. 
(2d) 165. 

Amendment of Answer wpon Demurrer Sustained.—The 

provisions of § 1-131, that plaintiff, after judgment sustain- 
ing a demurrer to the complaint must move to be allowed 
to amend within ten days after the return of the judgment 
or within ten days after receipt of the certificate from the 
supreme court, apply solely to amendment of the complaint 
after demurrer thereto is sustained, and the ten-day period 
prescribed by that section does not apply to an amendment 
of an answer after judgment sustaining a demurrer to an 
affirmative defense set up therein, the procedure regulating 
demurrer to an answer being provided by this section which 
contains no reference to § 1-131, and this conclusion is in 
accord with the history of the various amendments relat- 
ing to civil procedure and with the principles that the ad- 
jective law will be liberally construed to promote justice 
and not to defeat or delay it by technical construction. 
Cody v. Hovey, 217 N. C. 407, 8 S. E. (2d) 479. 
When a demurrer to the answer is sustained, defendant 

has the right to amend, if he so elects. Barber v. Edwards, 
DigUN. .C...731, 12S; 5. (2d); 234, 

Applied in Bryan vy. Acme Mfg. Co., 209 N. C. 720, 184 S. 

BE. 471. 
Cited in Herndon v. Massey, 217 N. C. 610, 8 S. E. (2d) 

914. 

§ 1-142. Demurrer to reply.—If a reply of the 
plaintiff to a defense set up by the answer of the 
defendant is insufficient, the defendant may de- 
mur thereto, and must state the grounds thereof. 

(Rev, s. 486: Codes, 250;7CNCe Pore 107 eC a. 
526.) 
Amended Reply.—A judgment will not be reversed for 

error in sustaining a demurre. to the reply when the plain- 
tiff, on leave, files an amended reply, presenting, in addi- 
tion to others, the same issues, and the same proceeds to 
trial and final judgment upon the issues thus presented. 
22 Ohio St. Reports, construing a similar section of the Ohio 

Code. 
Reply Set up New Matter.—In construing the Ohio statute 

it was held that where a rep'y, which sets up new matter 
sufficient in law to avoid the defense, is, on demurrer, 
erroneously held insufficient, and the case is finally disposed 
of by a finding against the plairtiff on issues of fact, under 
which the special matter in the reply is not available to the 
plaintiff, the error of the court in sustaining the demurrer 
constitutes a good ground for reversing the final judgment, 
and awarding a new trial, unless the record shows such er- 
ror to have been otherwise waived. 18 Ohio State Reports 

353. 
If Reply Is a Departure.—If reply is a departure, demurrer 

should be sustained. 1 Cincinnati Superior Court Reporter 
12. It was so held in construing the Ohio Code. 

Failure to Demur to Reply. — A failure to demur to 
a reply that does not contain matter sufficient to avoid a 
defense set up in the answer, is not a waiver of the right 
to object to the sufficiency of the reply, and will not affect 
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the judgment to be rendered. 31 Ohio State Reporter 492, 
so held in construing the Ohio Code. 

Art. 17. Pleadings, General Provisions. 

§ 1-143. Forms of pleading—MThe forms of 
pleading in civil actions in courts of record, and 
the rules by which the sufficiency of the pleadings 
is to be determined, are those prescribed by this 

Chapter.) (Revs si.487-@ Codemsane3 1 iG iG rmilesase 
2. C.°S, 5273) 
Cross References.—As to abolition of differences between 

actions at law and suits in equity, see § 1-9. As to re- 
quirement that all inferior courts be subject to rules ap- 
plicable in the superior courts where summons to run out- 
side of county and filing of pleadings therein, see § 1-92. 
General Effect of New Form of Procedure.—The subtle 

science of pleading heretofore in use is not merely relaxed 
but abolished by the Code, so that the forms of pleading in 
civil actions, and the rules by which their sufficiency is to 
be determined, are those prescribed in this chapter. The 
new system inaugurated thereby is such that few, if any, 

of the ancient rules are now applicable. Moore v. Edmiston, 
JOR Coo ee: 

In construing the Ohio Code, it was held that when the 
facts set out in the petition entitled the plaintiff to judg- 
ment, it is immaterial what the form of action would have 
been at law. 21 Ohio State Reporter 596, 603. 
Same—Rules for Certainty Not Abolished.—While the dis- 

tinction between actions at law and suits in equity and all 
feigned issues have been abolished, and there is now but one 
form of action for the enforcement or protection of private 
rights or the redress of private wrongs, which is denomi- 
nated a civil action, and while new rules have been pre- 
scribed by the chapter for determining the sufficiency of a 
pleading, it was not intended to repeal those rules of plead- 
ing which are essential to produce certainty of statement 
and issue between the parties, Turner v. McKee, 137 N. 
G.r251, 259, 49S; Be, 330, 
Forms of Actions Abolished.—All the forms of pleading 

heretofore existing are abolished, and under the present 
system there is but one form of action. Bitting vy. Thaxton, 
72 INS GC. 541, 548. 
Thus the forms of action trespass vi et armis or trespass 

on the case have been abolished and a civil action for all 
cases has been substituted therefor. Sneeden v. Harris, 109 
INIAG 349, soo a los ome. 
Pleading Should Be in Writing.—In the United States 

Courts it is held that pleadings should be in writing, at 
law as in equity. McFaul v. Ramsey, 20 How. 523, 15 L,. 
Ed. 1010. 
What They Must Contain in General.—Pleadings should 

clearly, distinctly and succinctly state the nature of the 
wrong complained of, the remedy sought, and the defense 

set up. Bradford.v. Southern R. Co., 195 U. S. 243, 25 
S. Ct. 55, 49 L. Ed. 178; Chesapeake, etc., R. Co. v. Dixon, 
L/W. -S.1dly, cal porte Ofna eed ani als 
Meaning of the Pleader.—In construing the Ohio Code it 

was held that the meaning of the pleader must be fairly 
ascertained from the whole instrument without regard ta 
technical rules. If legal or technical words are used they 
are to' be taken in their recognized sense, unless the context 
shows another sense was intended. 42 Ohio State Reporter 
625, 9 Circuit Court Reports 421. 

§ 1-144. Subscription and verification of plead- 
ing.—Every pleading in a court of record must 

be subscribed by the party or his attorney, and 
when any pleading is verified, every subsequent 
pleading, except a demurrer, must be verified al- 
SO. CREWg e687 0Gode, 8. 2575 (Ca CaP aes 
CaSo528.) 

When Verification Necessary.—The provisions of this sec- 
tion which are applicable also to special proceedings, do not 
require that the petition (or cny other pleading) be, at all 
events, verified. It simply requires that when one pleading 
is verified every subsequent ore, except a demurrer, be 
verified. Lindsay v. Beaman, 128 N. C. 189, 190, 38 S. E. 
811. 

Requirement One of Substance.—The requirement as to 
the verification of pleadings is one of substance, and not of 
form, and a defect therein is jurisdictional. Martin vy. Mar- 
tin, 130 N. C. 27, 40 S. E. 822; Holloman vy. Holloman, 127 
N. C. 15, 37 S. E. 68; Nichols v. Nichols, 128 N. C. 108, 38 
S. E. 296. ; 
The object of the verification is, that if the defendant does 
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not deny the allegations, the cause shall stand as if the jury 

had been empaneled, and the allegations put in proof with- 

out denial, the purpose being to avoid the delay of trial upon 

uncontroverted points. Griffin v. Asheville Light Co. 111 

WN. C. 434, 16 S. E. 423. 

It is to give the pleader a convenient substitute for the 

old bill of discovery in equity, and to eliminate all issues of 

fact that the parties are not willing to raise under oath. 

Miller v. Curl, 162 N. C. 1, 77 S. E. 952. 4 

Want of Verification Fatal Defect——Where a statute di- 

rects that the complaint of the petitioner “‘shall be sworn 

to as in other actions,” the want of a proper verification is 

a fatal defect for which judgment will be arrested. Cowles 

y. Hardin, 79 N. C. 577. 
Effect of Non-Verification. — Where a pleading is not 

verified in compliance with this and the two succeeding sec- 

tions, the other party has a right to file an unverified plead- 

ing, and it is error to deny him such right. See Reynolds v. 

Smathers, 87 N. C. 24. 

In construing this section the court has repeatedly held 

that if a pleading be verified and the subsequent pleading 

be not, the latter may be set aside and disregarded. Harkey 

vy. Houston, 65 N. C. 137; Alspaugh v. Winstead, 79 N. Cy 

526; Wynne v. Prairie, 86 N. C. 73; Rogers v. Moore, 86 

N. C. 86; Alford v. McCormac, 90 N. C. 151, 152. ; 

Upon this principle if the plaintiff verify his complaint 

and the defendant fail to verify his answer, the plaintiff is 

entitled to judgment. Alford v. McCormac, supra; Griffin 

yv. Asheville Light Co., 111 N. C. 434, 438, 16 S. EH. 423. 

Substantial Compliance——The requirements of this sec- 

tion must be substantially complied with. Miller v. Curl, 

ier Nee. 1;°77,.S: BE: 952: : 

Applicable to Courts of Record Only.—The requirements 

of this section with regard to verification applies only to 

courts of record, and have no application to pleading in a 

justice’s court, which is not a court of record. Van Smith 

Building, etc., Co. v. Pender, 173 N. C. 55, 91 S. B. 524. — 

Amended Complaint.—A complaint amended in a material 

part after being verified is, in effect, unverified; and the 

answer to it is not required to be verified. Rankin v. Al- 

lison, 64 N. C. 673. 

§ 1-145. Form of verification—The verification 

must be in substance that the same is true to the 

knowledge of the person making it, except as to 

those matters stated on information and belief, 

and as to those matters he believes it to be true; 

and must be by affidavit of the party, or if there are 

several parties united in interest and pleading to- 

gether, by one at least of such parties acquainted 

with the facts, if the party is in the county where 

the attorney resides and is capable of making the 

affidavit. (Rev., s. 489; Code, s. 258; C. C. P., s. 

117; 1868-9, c. 159, s. 7; C. S. 529.) 

Cross Reference—As to requirements of plaintiff’s affi- 

davit to be filed with complaint in divorce action, see § 

ee tent to Insufficient Verification—Where the veri- 

fication of an answer was insufficient, it is not error for 

the trial court to allow an amended verification, where such 

allowance tends to a fair trial of the case on the merits, and 

the adverse party is given a reasonable time to meet the 

amended pleadings. Best v. Dunn, 126 N. C. 560, 36 S. E. 

126. 
No Literal Formula Required.—This section provides that 

the verification must be in “substance” as therein pre- 

scribed. Hence a verbal and literal following of the formula 

prescribed is not necessary. McLamb v. McPhail, 126 N. C. 

218, 220, 35 S. EB. 426. 
Same—But Following the Terms of Section Recommended. 

—With reference to the contents and forms of verification, 

the court in Cole v. Boyd, 125 N. C. 496, 498, 34 S. E. 557, 

said: “We do not wish to be understood as insisting upon 

a literal compliance. Such a requirement would be contrary 

to the spirit of our present system. Any form of words that 

is equivalent thereto will be sufficient. We may even go 

further and say that we should permit any form of verifi- 

cation that, taken in connection with the form of statement 

in the pleading, clearly distinguishes between personal 

knowledge and information so as to render the affiant 

legally responsible for the truth of every material allega- 

tion. But the object of verification is to verify. If it fails 

to do this, it is worse than useless. If a party wishes to 

bind his opponent with the obligations of a verified pleading, 

he must bind himself, and must so state every material 

allegation that it will not only rest under the moral sanctity 
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of an oath, but that its falsity will fasten upon him thaq 
penalties of perjury. This is the object of a verification 

and the true test of its sufficiency. While it is not nec- 
essary to follow the exact words of the statute, it is always 
safe to do so, and we would strongly advise such course in 

preference to mere experimental practice, which is always 
dangerous.” 

Instances of Sufficient Verification. — An allegation that 
plaintiff has “reason to believe,” and therefore “alleges,” 
etc., is sufficient under this section, requiring matter to be 
alleged as of plaintiff’s knowledge or upon “information and 
belief.’ Ware-Kramer ‘Tobacco Co. v. American Tobacca 
Co., 180 Fed. 160. 

So, where an instrument in writing is charged to have 
been .executed by a person other than the deceased, the 
affidavit will be sufficient if it states that the affiant has 
reason to believe that such instrument was not executed by 
the decedent or by his authority. Apache County v. Barth, 

177 U. S. 538, 20 S. Ct. 718, 44 L. Ed. 878, construing an 
Arizona statute of similar import. 

The verification of the answer in the words following, 
“The foregoing answer of the defendants is true of his own 
knowledge, except those matters stated on information and 
belief, and he believes those to be true,’’ is a substantial 
compliance with this section. Mclamb v. McPhail, 126 N. 
C218, 6220, 35" SP EE. 426: 

Same—Insufficient Verifications. — A verification in the 
words following: “he has read the foregoing answer and 

knows the contents thereof; that the facts set forth therein 
of his own knowledge are true, and that those stated on in- 
formation and belief he believes to be true,” is held insuffi- 
cient. Carroll vy. McMillan, 133 N. C. 141, 45 S. E. 530. 
A verification in the words “sworn and subscribed to’’ is 

not sufficient in an ordinary action, and a fortiori in a di- 
vorce action which the law does not favor. Martin v. Mar- 
tin, 130 N. C. 27, 40 S. E. 822; see section 50-8. 

Subscribing the Verification by Affiant.—This section does 
not in terms or specifically require that the verification of 
the pleading shall be subscribed by the affiant, and it need 
not be so signed unless an affidavit is incomplete and in- 
operative without it. Alford v. McCormac, 90 N. C. 151, 152. 
Though the signing by him is commendable. Cahoon v. 
Everton, 187 N. C. 369, 121 S. E. 612. 
Oath—By Whom Administered.—It is sufficient if the oath 

is administered by one authorized to administer oaths. Alford 
v. McCormac, 90 N. C. 151. 

Cited in Ragan v. Ragan, 212 N. C. 753, 194 S. E. 458; 
Silver v. Silver, 220 N. C. 191, 16 S. E. (2d) 834. 

§ 1-146. Verification by agent or attorney.—The 
affidavit may also be made by the agent or at- 
torney, if the action or defense is founded upon 

a written instrument for the payment of money 
only and the instrument is in the possession of 
the agent or attorney, or if all the material alle- 

gations of the pleadings are within the personal 
knowledge of the agent or attorney. When the 
pleading is verified by any other person than the 
party, he shall set forth in the affidavit his knowl- 
edge or the grounds of his belief on the subject, 

and the reasons why it is not made by the party. 
(Rev: s:,490; Code sr258; 'C; C. P.; s. 117; 1868- 
9, c. 159, s. 7; C. S. 530.) 

Editor’s Note.—This section contemplates only two cases 
where the affidavit may be made by the attorney. The one, 
when the action is founded upon a written instrument for 
the payment of money only, and such instrument is in the 
possession of the attorney; and the other, when the material 
allegations are within the personal knowledge of the at- 

torney. The one or the other of these facts is essential to 
the validity of a verification by an agent or attorney. 
See Hammerslaugh v. Farrior, 95 N. C. 135, 136. 
Not Applicable to Ancillary Remedies.—The provisions ot 

this section, requiring that verifications made by agents shall 
state why they are not -nade by the principals, and that 
the material facts are personally known to the agent, apply 
only to actions in which the responsive pleadings must also 
be under oath, and not to those ancillary remedies intended 
merely to secure the fruits of an ultimate recovery, in seek- 
ing which greater latitude is allowed. Bruff v. Stern, &1 
D.C 183: 
The pleadings of a non-resident may be verified by an 

agent or attorney, if either one of the two requirements of 

this section be present. Griffin v. Asheville Light Co., 111 
N. C. 434, 436, 16 S. E. 423. 

Verification by Corporate Officer Need Not State Knowl- 
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edge, etc.—A verification to a complaint made by an officer 
of a corporation need not set forth “his knowledge or the 
grounds of his belief on the subject and the reason why it 
was made by the party.’? A corporation acts only through 
its officers and agents, and such verification is the verifi- 

cation of the corporation itself. Bank y. Hutchison, 87 N. 
C. 22. See generally the annctations to the succeeding sec- 
tion. 

Instances of Good and Defective Verifications by Agents. 

—A verification to a complaint, made by an agent or at- 
torney of a non-resident, to the effect that the claim sued 
on is in writing and in his possession for collection, giving 
facts in his personal knowledge and sources of other in- 
formation, meets the substantial requirements of this sec- 
tion. Clark & Co. v. Maxwell, 87 N. C. 18. 
A verification of a complaint made by an attorney of the 

plaintiff, setting forth in the affidavit ‘“‘that the facts set 
forth * * * as of his own knowledge are true, and those 

stated on information and belief he believes to be true 
* * * ; that the action is based on a written instrument 
for the payment of money, and that said instrument is in 
his possession, and he therefore makes tkis verification pur- 

suant to the provisions of this section,’’ docs not comply with» 
the requisites of the statute, and is defective in not stating 
the grounds of his belief and the reason why the party him- 
self did not make the verification. Miller v. Curl, 162 N. C. 
Ue RES: 138 EVA 

In a proceeding to restore certain records destroyed by 
fire, an affidavit by the agent of the petitioner that the facts 
set forth in the complaint “are true to the best of his 

knowledge, information a-d belief,’ is an insufficient verifi- 
cation. Cowles v. Hardin, 79 N. C. 577. 

Cited in Nevins vy. Lexington, 212 N. C. 616, 194 S. E. 
293. 

§ 1-147. Verification by corporation or the state. 

—When a corporation is a party the verification 
may be made by any officer, or managing or lo- 
cal agent thereof upon whom summons might 
be served; and when the state or any offi- 

cer thereof in its behalf is a party, the verifica- 
tion may be made by any person acquainted with 
the facts. (Rev., s. 491; Code, s. 258; 1901, c. 610; 

Cy Co Pies l? = 1508-9, cdo, s- 75 Cro anode 

Cross Reference.—As to service of summons against cor- 
poration, see § 1-97, paragraph 1. 

Editor’s Note.—Formerly it was held that a verification 
by an ‘“‘agent”’ of a corporation was inoperative, and that it 
must be made by a corporate officer. Banks v. Gay Mfg. 
Co., 108 N. C. 282, 12 S. E. 741; Phifer v. Traveler’s Ins. Co., 
123 N. C. 405, 406, 31 S. E. 715. But now, this section in terms 
provides for verification by ‘‘managing or local agent.” To 
this latter effect, see Godwin ~. Carolina Tel., etc., Co., 136 
N. C. 258, 48 S. E. 636. And see § 1-97 and notes thereto. 
The managing director of a foreign corporation may ver- 

Ify its pleadings. Best v. British, etc., Mortg. Co., 131 N. 
G2 .70,, 42 Se 456. 

Knowledge or Ground of Belief of Corporate Agent. -— 
See Bank v. Hutchison, 87 N. C. 22, in the annotations to 

the preceding section. 

The city manager of a municipal corporation is its “man- 
aging or local agent’? and is authorized to verify the mu- 
nicipality’s answer in an action instituted against it. Grimes 
von lexington, 216_N. GC.) 7355.6) 9. ee (2d) 505s 

§ 1-148. Verification before what officer—Any 
officer competent to take the acknowledgment of 
deeds, and any judge or clerk of the superior 

court, notary public, in or out of the state, or jus- 
tice of the peace, is competent to take affidavits 
for the verification of pleadings, in any court or 
county in the state, and for general purposes. 
(Rev: ¢..498;/Godeps.2587 1891,.¢. (140; Ce Gy 
s. 117+ 1868-9, c. 159,7s. 7; C. S. 532.) 
Editor’s Note.—Many decisions of the supreme court had 

formerly declared that the notaries public authorized to take 
affidavits for the verification of the pleadings were those of 

this, and not of some other state. Benedict, etc., Co. v. 
Hall, 76 N. C. 113; Hinton v. Life Ins. Co., 116'N. C. 22, 24, 
21 S. E. 201. But this has now been changed by the express 
terms of this section which permit verification to be taken 
by notaries in as well as out of the state. See Hinton v. 
Life Ins. Co., supra. 
And it seems that the phrase “in or out of the state” 
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immediately succeeding the words “notary public,’ has 
reference not only to notaries, but to the other officers des- 
ignated in the section. ‘Thus in Hinton v. Life Ins. Co., 
116 N. C. 22, 21 S. E. 201, the verification was made before 
the clerk of the Hustings Court of Richmond, Va., and it 
was held valid, the court announcing the general rule that 
courts take judicial notice of the seal of the courts of other 
states just as they do of the seals of foreign courts of ad- 
miralty and notaries public. 

§ 1-149. When verification omitted; use in crim- 
inal prosecutions.—The verification may be omit- 
ted when an admission of the truth of the alle- 
gation might subject the party to prosecution for 
felony. No pleading can be used in a criminal 
prosecution against the party as proof of a fact ad- 
mitted or alleged in it. (Rev., s. 493; Code, s. 
258:.C.. Ce Py, S2llt: 1868-9, €N159. a7 ood) 

In a prosecution for embezzlement the admission in evi- 
dence over defendant’s objection of pleadings in civil actions 
against defendant, involving the funds he is alleged to have 
embezzled, is erroneous in view of this section. State v. 
Ravy= 206, Non Co5 7309175) noe yam 0g 
No Pleading Can Be Used in Criminal Prosecution.—It is 

error to permit the solicitor, while cross-examining defendant 
in a criminal prosecution to read certain allegations of fact 
in a complaint in a civil action relating to the same sub- 
ject matter and to ask defendant if he had failed to deny 

them by answer. State v. Wilson, 217 N. C. 123, 7 S. E. 
(2d) 11. 
Where defendant moved to set aside the verdict on ground 

that the jury, without defendant’s consent, took into its 
room the complaint in a civil action relating to the subject 
matter of the prosecution, which had been admitted in evi- 

dence without objection, and typed notes of the argument 
of counsel for the prosecution containing reference to de- 
fendant’s failure to testify, it was error to permit the jury 
to take such papers into the jury room and retain same 
while in its deliberations, and defendant’s motion to set aside 
the verdict should have been allowed. State v. Stephenson, 
BISTEN, Co 258, 810 (Svett.) (dy re1o: 

Applied in State v. Dula, 204 N. C. 535, 168 S. E. 836. 

§ 1-150. Items of account; bill of particulars.— 
It is not necessary for a party to set forth in a 
pleading the items of an account alleged in it; 

but he must deliver to the adverse party, within 
ten days after a demand therefor in writing, a 
copy of the account, which, if the pleading is 
verified, must be verified by his own oath or that 
of his agent or attorney if within the personal 
knowledge of the agent or attorney, to the effect 
that he believes it to be true, or be precluded from 

giving evidence thereof. The court or judge may 
order a further account when the one delivered 
is defective, and may, in all cases, order a bill of 
particulars of the claim of either party to be fur- 

nished. (Rev., s. 494; Code, s. 259; C. C. P,, s. 
118; C. S. 534.) 
Cross Refertences.—For similar provision applicable to pro- 

ceeding in court of justices of the peace, see § 7-149, rule 
10. For provisions for proof of book account of less than 

sixty dollars, see § 8-42 et seq. See also, $§ 1-153, 15-143. 
Purpose and Effect of Section. — This section, which, in 

case of a disregard of the demaad, shuts out all proof of 
the items of the claim coming from any witness (and does 
not close the mouth of the party making it), is intended to 
meet the case of a complaint that does not set out the par- 

ticulars, and confines the evidence at the trial to such as are 
set forth. Its aim is to supply an omission to give them in 
the pleadings, and hence, when furnished, they become suh- 
stantially and in legal effect 4 part of the complaint itself. 
Wiggins v. Guthrie, 101 N. C. 661, 675, 7 S. E. 761. 

Indefiniteness as to Dates, Locality, etc.—For indefinite- 
ness of the complaint as to dates, etc., the defendant may 
ask for a bill of particulars. Lumber Co. v. Atlantic, ete., 
R. Co., 141 N. C. 171, 179, 53 S. E. 823. The same rule ap- 
plies to indefiniteness of locality. Lucas v. Carolina Cent. R. 
Co., 121 N. C. 506, 509, 28 S. E. 265; Bryan v. Spivey, 106 N. 
C. 95, 11 S. EB. 510; Fulps v. Mock, 108 N. C. ‘601, 13 S$: 83 
92. 

Indefinite Statement of Cause.—An uncertain or an indefi- 
nite statement of a cause of action may be corrected by an 
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application for a bill of particulars under this section. 
Bristol v. Carolina, etc., R. Co., 175 N. C. 509, 95 S. E. 850. 
Time of Application for Bill of Particulars—The appli- 

eation for a bill of particulars should always be made in 
time to avoid any delay being caused in the trial. If too 
long delayed, the court will refuse the application. State v. 
Brady, 107 N. C. 822, 827, 12 S. E. 325; Wiggins v. Guthrie, 
101 N. C. 661, 7 S. EH. 761. 
Same—Before Trial.—The better practice, for a party who 

intends to preclude his adversary from proving an account 
en the ground that he has not complied with a demand or 
an order for the particulars of such account, is to apply for 
an order to that effect before the trial, so as to have the 
question settled before the trial. Wiggins v. Guthrie, 101 N. 
Se00L, 0/7D,), 75.00 701; 
Discretion of Court as to Bill of Particulars.—A motion 

for a bill of particulars under this section rests in the dis- 
cretion of the presiding judge, and its grant or refusal is 
not reviewable. State v. Bryant, 111 N. C. 693, 16 S. E. 
326. While this is true, yet such motions should be liberally 
allowed by trial courts when made in time to avoid any 

delay in the trial, unless clearly useless or merely for the 

purpose of annoyance. Townsend v. Williams, 117 N. C. 
330, 337, 23 S. E. 461. See also Savage v. Currin, 207 N. 
eee, 176-5, 8. 969; Tickle vo Hobgood, 212, (N. “Cs 762, 
194 S. E. 461; Ogburn v. Sterchi Bros. Stores, 218 N. C. 
507, 11 S. E. (2d) 460. 
The court has the discretionary power to allow an appli- 

cation for a bill of particulars, under this section, or to 
grant a motion to require a pleading to be made more 
definite and certain under section 1-153, or to strike out in 
its discretion orders previously made under the statutes, 
and no appeal will lie from such discretionary orders. Tem- 
ple v. Western Union Tel. Co., 205 N. C. 441, 171 S. E. 
630. 
Defective Bill of Particulars—How Taken Advantage. — 

If the bill of particulars be defective the remedy is not by a 
demurrer thereto, for its sufficiency or insufficiency rests 
with the presiding judge, but by an application to the court 
to order a more definite bill. Townsend vy. Williams, 117 N. 
eas 0; 1307, 23) OS. 1. 461. 
Demand for Account Where Bill of Particulars Filed. — 

A demand for a copy of the account*is not warranted where 
the plaintiff attaches a bill of particulars to his complaint, 
and has made it a part thereof by reference. Wiggins v. 
Guthrie, 101 N. C. 661, 7 S. E. 761. 
Motion to Make Complaint More Definite. — Under the 

provision of this section and section 1-153, the Superior Court 
judge may, in his sound discretion, allow defendant’s mo- 
tion, after answer filed, to make the complaint more defi- 
nite and certain as to the grounds upon which the relief is 
sought, especially when it affects book records and other 
written data easily accessible to the plaintiff. Elizabeth 
City Water, etc., Co. v. Elizabeth City, 188 N. C. 278, 124 
S. E. 611. 
Evidence Must Relate to Items in Bill—When a bill of 

particulars is required or allowed the evidence at the trial 
must be confined to the specific items set forth in such 
bill. Savage v. Currin, 207 N. C. 222, 225, 176 S. E. 569; 
Beck v. Lexington Coca-Cola Bottling Co., 214 N. C. 566, 
568, 199 S. E. 924. 

Effect of Destruction of Records by Fire.—Where plain- 
tiff’s failure to comply with an order of the court, as pro- 
vided by this section, to file an itemized statement of the 
account sued on is due to the fact that his records had 
been destroyed by fire, plaintiff is not precluded by his 
failure to comply with the order from establishing the Ucbt 
by competent evidence. Savage v. Currin, 207 N. C. 222, 
176 S. E. 569. 

In Criminal Proceedings. — For the procedure in ob- 
taining a bill of particulars in criminal proceedings, and its 
similarity to that in civil actions, see State v. Brady, 107 
N. C. 822, 827, 12 S. E. 325. See also, section 15-143. 

Cited in Sentelle v. Board of Education, 198 N. C. 389, 
391, 151 S. E. 877; State v. Suncrest Lumber Co., 199 N. 
C. 199, 201, 154 S. E. 72; Gruber v. Ewbanks, 199 N. C. 
335, 338, 154 S. E. 318; Hood v. Love, 203 N. C. 583, 166 S. 

743; Pemberton v. Greensboro, 205 N. C. 599, 172 S. E. 

§ 1-151. Pleadings construed liberally—In the 
construction of a pleading for the purpose of de- 
termining its effect its allegations shall be lib- 
erally construed with a view to substantial jus- 
tice between the parties. (Rev., s. 495; Code, s. 
ee ©, Ps. 119: C.'S. 635.) 

Editor’s Note. — Under the common-law rules of plead- 
ing, the requirement of accuracy and precision was often 
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pushed to the extreme, and the rights of litigants were de- 
termined not on the merits of the controversy but on sheer 
technicalities such as using the verb “to have’ in the past 
tense, instead of in the present. These ideas were entirely 
abrogated in this country by the Codes of Civil Procedure 
wherever adopted. In England, after a series of improve- 
ments, beginning in 1834, when the celebrated ‘‘Rules of 
Hilary Term” were adopted, the British Parliament has 

swept them out of the English law also and has introduced 
the substance of the American Reformed Civil Procedure. 
The object of the procedure under the Code is to try 

cases on their merits and not on technicalities and refined 
distinctions of the old system of pleading, under which the 
victory depended too much upon the skill of the pleader, 
rather than upon the merits of the successful party’s case. 
The present system is far more liberal, and seeks first of 
all things, to try each case upon its facts and without so 
much regard to form. Its main purpose is to avoid mis- 
carriages of justice by mere slips in pleadings, and, there- 
fore, it requires that pleadings be construed sensibly, ‘‘with 
a view to substantial justice between the parties,’ as pre- 
scribed in this section. 
Common Law Rule of Construction Modified—Reasonable 

Construction. — The common law rule requiring every 
pleading to be construed against the pleader has been ma- 
terially modified by this section. Sexton v. Farrington, 
185 N. C. 339, 117 S. E. 172. Hence a pleading will be up- 
held if any part presents sufficient facts; or if such facts 
may be gathered from the whole pleading by a liberal and 
reasonable construction, the pleading will be sustained. 
Pridgen v. Pridgen, 190 N. C. 102, 105, 129 S. EK. 419. 

Allegations of complaint, when given liberal construc- 
tion required by this section, held to allege facts suff- 
cient to constitute actionable negligence on the part of 
demurring defendants. Cunningham v. Haynes, 214 N. C. 
456, 458,.199 S. E. 627. 

In Favor of Pleader.—The court is required on demurrer 
to construe the complaint liberally ‘‘with a view to substan- 
tial justice between the parties,’ under this section, and, 
contrary to the common-law rule, every reasonable intend- 
ment is to be made in favor of the pleader. Joyner v. 
Woodard, 201 N. C. 315, 317, 160 S. E. 288; Bailey v. Rob- 
Ertswrcose Nee Cs 592,91el) Ss. eis 754s Leach ty.) Rage; e 20a Ns 
C622) 191 San 6497 Anthonyey, Kirht, i211) NSsCis637, 
191 S. EK. 323; Anderson Cotton Mills v. Royal Mfg. Co., 
ZS No Cr 5008 11 9S. eke) (2d) 5505 

Construction in View of Merits. — The pleadings must 
be liberally construed, with a view to present the case upon 
its real merits. Lyon vy. Atlantic, etc., R. Co., 165 N. C. 
VS Sy 1B, uk. 
Statement of Cause of Action. — If the facts alleged are 

sufficient for a cause of action when liberally construed, 
however inartificially the complaint may have been drawn, 
it will be sustained. Renn vy. Seaboard Air Line R. Co, 
170 N. C. 128, 86 S. E. 964; Conrad v. Board, 190 N. C. 389. 
130 S. E. 53. Same rule applies to an answer. Pridgen v. 
Pridgen, 190 N. C. 102, 129 S. E. 419; Dixon v. Green, 178 
N. C. 205, 100 S. E. 262. See also Farrell v. Thomas, etc., 
Co, 204°N. C631, 633; 169°S5 Bh. 224. 

But there should be at least a substantial accuracy in the 
averments of pleadings, and a compliance therein with the 
essential rules of pleading so that the real issues may be 
evolved from the controversy. New Bern Banking, etc., 

Co, v. Duffy, 156.N. CG 83) 72S. E. 96. 
Upon the inquiry as to whether the complaint states a 

cause of action, it will be liberally construed with every 
reasonable intendment therefrom in the plaintiff’s favor, 
however uncertain, defective and redundant its allegations 
may be drawn. Enloe v. Ragle, 195 N. C. 38, 141 S. E. 477; 
Sewell v. Chas. Cole & Co., 194 N. C. 546, 140 S. E. 85, 
citing S. v. Bank, 193 N. C. 513, 527, 137 S. E. 587; Foy 
v. Stephens, 168 N. C. 438, 84 S. E. 758; S. v. Trust Co., 
192 N. C. 246, 134 S. E. 656; Elam v. Barnes, 110 N. C. 73, 

14s Sa. Ee 621. 

A complaint cannot be overthrown by a demurrer un- 
less it be wholly insufficient. If in any portion of it, or to 
any extent, it presents facts sufficient to constitute a cause 
of action, or if facts sufficient for that purpose can be fairly 
gathered from it, the pleading will stand, however inartifi- 
cially it may have been drawn, or however uncertain, de- 
fective, or redundant may be its statements, for, contrary 
to the common-law rule, every reasonable intendment and 
presumption must be made in favor of the pleader. It must 
be fatally defective before it will be rejected as insuffi- 
cient. Fairbanks, etc., Co. v. Murdock Co., 207 N. C. 348, 
351, 177 S. E. 122; Ramsey v. Nash Furniture Co., 209 
N, C, 165, 168, 183 S. E. 536; Cummings v. Dunning, 210 

N, C, 156, 185 S. E. 653; Avery County v. Braswell, 215 
N. C. 270, 1 S. EB. (2d) 864; Vincent v. Powell, 215 N. C. 
336, 1S. EB. (2d) 826. 
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Although under this section allegations of pleadings are 
to be construed liberally ‘“‘with a view to substantial jus- 
tice between the parties,” § 1-122 makes it a necessary re- 
quirement that the complaint shall contain ‘a plain and 
concise statement of the facts constituting a cause of ac- 
tion,”” which means that it shall contain a plain and con- 
cise statement of all the facts necessary to enable the plain- 
tiff to recover. Citizens Bank v. Gahagan, 210 N. C. 464, 
466, 187 S. E. 580. 
The material allegations of the complaint are that at the 

foreclosure sale the land was bought by the secretary and 
treasurer of the corporate mortgagee, and that this official 
was “acting in said capacity at the time he purchased said 
land at the foreclosure sale, and was acting as the agent of 
said bank,’ and that this official shortly thereafter con- 
veyed the land to the mortgagee, which thus indirectly 

purchased at its own sale. Held that the complaint is not 
so wholly insufficient that it can be overthrown by a 
demurrer. Council v. Greensboro Joint Stock Land Bank, 
AIAN Ge 262, 265, 189.5. Bes 7772 

In spite of this section, a complaint must allege a cause 
of action, and the court will not, under this rule, construe 
into a pleading that which it does not contain. Jones v. 
Jones Lewis Furniture Co., 222 N. C. 439, 23 S. E. (2d) 
309. 
Same—Judged from Whole Pleading. — When it is ap- 

parent from the whole pleading that the complaint alleges 
a good cause of action, it will be sustained under the rule 
of liberal construction. Muse v. Ford Motor Co., 175 N. 
C. 466, 95 S. E. 900; Dixon v. Green, 178 N. C. 205, 100 S. 
Fy. 202. 
Extent of Liberal Construction Rule. — The rule of lib- 

eral construction does not mean that a pleading shall be 

construed to say what it does not say, but that if it can 
be seen from its general scope that a party has a cause of 
action or defense he will not be deprived thereof merely 
because he has not stated it with technical accuracy. Ches- 
son v. Lynch, 186 N. C. 625, 626, 120 S. E. 198. Nor does it 
mean that the court shall supply the necessary allegations; 
nor is it intended thereby to repeal those rules of pleading 
which are essential to produce certainty of issues. Turner 
v. McKee, 137 N. C. 251, 259, 49 S. E. 330. See also Fair- 
banks, etc., Co. v. Murdock Co., 207 N. C. 348, 351, 177 S. 
Hy diaee 

Errors in Language and Use of Words. — A plea that a 
cause of action did not “arise” within the time prescribed 
by the statute for the commencement of an action, while 
not strictly accurate, will be construed under the liberal 
system of pleading in force under this section, to mean that 
it did not “‘accrue’”’ within that time. Stubbs v. Motz, 113 
N.C. 4587 eS ise. 36/. 
Answer Not Rejected Unless Fatally Defective—Under 

the liberal construction provided by this section, an answer 
must be fatally defective before it will be rejected as in- 
sufficient and every reasonable intendment and presumption 
must be in favor of the pleader. Commerce Ins. Co. v. 
McCraw; 215 N. ©; 105, 108, 1S. HB. Cd) 369, 

And an Amended Answer May Sufficiently State Cause 
of Action—Where an amendment eliminated the ground 
upon which the demurrer was interposed, overruling of the 
demurrer was proper, the amended answer being sufficient 
to state a cause of action under the liberal construction 
ptovided by this section. Sohmer y. Felton Beauty Supply 
Comacituun..'C.. S22; 190, Sh cB aaah. 

Conflicts of Laws. — The rules of construction of the 
pleadings are governed by the lex fori, i. e. by the law of 
the state in which the cause is being litigated. McNinch 
vy. American Trust Co., 183 N. C. 33, 110 S. E. 663. 
Variances. — Under the liberal principle which this sec- 

tion inculcates, a variance between the pleadings and proot 
will not be regarded as material unless it misleads the 
complaining party to his prejudice in maintaining his ac- 
tion upon its merits. Renn v. Seaboard Air Line R. Co., 
170 N. C. 128, 86 S. E. 964; Muse v. Ford Motor Co., 175 N. 
C. 466, 95 S. E. 900. And where the variance is not ma- 
terial the judge may direct the fact to be found according 
to the evidence. Dorsey v. Corbett, 190 N. C. 783, 130 S. 
E. 842. 
A demurrer to the evidence will not be sustained if it is 

sufficient under a liberal construction to sustain the plain- 
tiff’s action. State v. National Bank, 193 N. C. 524, 137 §. 

E. 593. 
Applied in Toler v. French, 213 N. C. 360, 196 S. E. 312. 
Cited in Jeffreys v. Hocutt, 195 N. C. 339, 344, 142 S. E. 

226; Virginia-Carolina, etc., Bank v. First, etc., Bank, 197 
N. C. 526, 531, 150 S. E. 34; Lee v. Caveness Produce Co., 
197 N. C. 714, 150 S. E. 363; Shemwell v. Lethco, 198 N. 
C. 346, 348, 151 S. E. 729; Brewer v. Brewer, 198 N. C. 
669, 153 S. E. 163; Mack Truck Corp. v. Wachovia Bank 
& Trust Co., 199 N. C. 203, 204, 154 S. E. 42; Smithwick 
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v. Colonial Pine Co., 199 N. C. 431, 154 S, E. 917; Cole v. 
Wagner, 197 N. C. 692, 150 S. E. 339; Nall v. McConnell, 
211 N. C. 258, 1909 S. E. 210; Kirby v. Reynolds, 212 N. C. 
271, 193 S. E. 412; Pearce v. Privette, 213 N. C. 501, 196 

S. E. 843; Bynum vy. Fidelity Bank, 219 N. C. 109, 12 S. 
E. (2d) 898; Adams v. Cleve, 218 N. C. 302, 10 S. BE. (2d) 
911; Sayles v. Loftis, 217 N. C. 674, 9 S. E. (2d) 393; Hill 
v. Stansbury, 221 N. C. 339, 20 S. E. (2d) 308; Hallow v. 
Atlantic Coast Line R. Co., 222 N. C. 740, 24 S. E. (2d) 
633; Belk’s Department Store vy. Guilford County, 222 N. 
C. 441, 23 S. E. (2d) 897 (dis. op.). 

§ 1-152. Time for pleading enlarged. — The 
judge may likewise, in his discretion, and upon 
such terms as may be just, allow an answer or 

reply to be made, or other act to be done, after 
the time limited, or by an order may enlarge the 
tame: (Rév., 6: 512;°Codepser 274C) Cw pear as 
Cr"S. 536.) 

Cross References.—As to amendments to pleadings, see § 
1-161 et seq. As to power of judge to set aside judgment 

for mistake, surprise, or excusable neglect, see § 1-220, As 

to power of judge to enlarge time in case on appeal, see § 
1-282. 

Editor’s Note. — It will be noticed that this section con- 
fers upon the judge two supplementary powers: (a) To 
allow an answer to be filed after the time limited for its 
filing, which presupposes that the power is to be ex- 

ercised after the expiration of such time; (b) a power to 
extend the time of filing the answer or reply, which pre- 
supposes that the power is to be exercised before the ex- 
a of the time limited for the filing of the answer or 
reply. 

While it is true the line of cases cited under this section, 
refer more particularly to filing answer, no sound reason 
occurs why the same power does not exist for enlarging the 
time for filing complaint. Smith v. New York Life Ins. 
Coy; 208: Ns (Cr 99.102) 179. Ss. Fs 457, 

Inherent Power to Extend Time. — Even independent 
of ‘this section, and a fortiori under this section, the su- 
perior court possesses ,an inherent discretionary power to 
amend pleadings or allow them to be filed at any time, 
unless prohibited by some statute, or unless vested rights 
are interferred with. Gilchrist y. Kitchen, 86 N. C. 20. 
Review of Discretion. — It is generally held that when- 

ever the judge is vested with a discretion, his doing or re- 
fusal to do the act in question is not reviewable upon ap- 
peal. United Am., etc., Baptist Church y. United Am., etc., 
Baptist Church, 158 N. C. 564, 74 S. E. 14; Wilmington vy. 
McDonald, 133 N. C. 548, 45 S. E. 864; Beck v. Bellamy, 93 
N. C. 129; Best v. British, etc., Mortg. Co., 131 N. C. 70, 
42 S. E. 456. This discretion however is not an arbitrary 
but a legal discretion. Hudgins vy. White, 65 N. C. 393. 
Ample Power in Questions of Pleading and Practice. — 

In Austin v. Clarke, 70 N. C. 458, 459, the court said that 
this section invests the Court with ample powers, in all 
questions of practice and procedure, to be exercised at the 
discretion of the judge presiding who is presumed to know 
best what orders and what indulgence will promote the 
ends of justice in each particular case. With the exercise 
of discretion we cannot interfere, and it is not the subject 
of appeal. 
Extension Not to Be Encouraged. — After the defendant 

has failed to file a verified answer, the court may in its 
discretion extend the time for filing it, though such exten- 
sion of time is a practice not to be encouraged. Griffin ¥; 
Asheville Light Co., 111 N. C. 434, 438, 16 S. E. 423. 
Extension beyond Next Term. — The trial court cannot 

extend the time for pleading beyond the next term of court, 
unless by consent of the parties. Sheek y. Sain, 127 N. C. 
266, 37S. 3B. 334. 
Extension after Supreme Court’s Decision. — The trial 

court cannot permit an answer to be filed after the Su- 
preme Court has decided that judgment should have been 
entered by default for the plaintiff. Cook v. American 
Exch. Bank, 130 N. C. 183, 41 S. E. 67. 
Enlarging Time for Filing Answer.—The judge of the 

Superior Court where a civil action has been brought has 
the discretionary power to enlarge the time in which an 
answer may be filed to the complaint beyond that limited 
before the clerk, upon such terms as may be just, by an 
order to that effect. Aldridge v. Greensboro Fire Ins. Co., 
194 N. C. 683, 140 S. E. 706. See also Vann v. Coleman, 206 
No Corso 1745S. 2os..7 30. 
Same—Setting Aside Default—On an appeal from an or- 

der of the clerk of the superior court denying motion to 
set aside a default judgment the judge of such court has 
jurisdiction under this and § 1-276 to set aside the judgment 
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and enlarge the time for filing the defendant’s answer. 

Acme Mfg. Co. v. Kornegay, 195 N. C. 373, 142 S. E. 224, 

citing Caldwell v. Caldwell, 189 N. C. 805, 128 S. E. 329. 
Upon a proper finding of a meritorious defense and ex- 

cusable neglect, the judge of the Superior Court, on appeal 
from the clerk, has authority under § 1-220 to set aside a 
judgment rendered by the clerk, against the defendant by 
default of an answer, to which exception has been duly 
entered before the clerk, and to permit an answer to be 
filed under this section. Dunn v. Jones, 195 N. C. 354, 142 
,, 320; 

At the Time of Trial. — It is in the discretion of the 
court to allow filing of the answer or demurrer even where 
the case is reached for trial. Morgan v. Harris, 141 N. C. 
358, 360, 54 S. E. 381. 
Allowance to File Answer after Five Years. — In Mallard 

y. Patterson, 108 N. C. 255, 13 S. E. 93, the defendant filed 

an unverified answer, the complaint in the action having 

been verified, and the defendant, after a lapse of five years, 

asked to be allowed to file a new answer, properly veri- 

fied, and the court allowed him the leave, though he was 
not entitled to it as a matter of right. The Supreme Court 

approved of the order, and declared that the exercise of the 

discretion by the judge was not reviewable. Best v. 

British, etc., Mortg. Co., 131 N. C. 70, 42 S. E. 456. 
Irrespective of Laches. — Even if the delay in filing the 

pleading is due to the pleader’s laches, it is in the discretion 

of the presiding judge to permit it to be filed. McMillan 
vy. Baxley, 112 N. C. 578, 583, 16 S. E. 845. 

Filing Defense Bond. — A trial judge may at any time 
extend the time for filing a defense bond. Timber Co. v. 

Butler, 134 N. C. 50, 45 S. E. 956; Dunn v. Marks, 141 N. 

Remo e,. 03'S. “dy. 8405 
Delay in Motion for Judgment May Be Considered. — In 

passing on a motion to file or verify an answer after the 

time limit, the court may in its discretion consider the 

delay of the plaintiff in moving for judgment. Horney v. 

Mills, 189 N. C. 724, 128 S. E. 324. 
Answer to Amended Complaint. — The trial judge has the 

discretionary power conferred on him by this section to 

‘allow the defendant to file an answer to the amended com- 

plaint during the term, and his action will not be re- 

viewed on appeal when an abuse of this discretion has not 

been shown. Brown v. Hillsboro, 185 N. C. 368, 117 S. E. 41. 

Effect of Section 1-125.—Section 1-125 prohibits the clerk 

of the court only from extending the time for defendant to 

answer, and does not impair the broad powers conferred by 

this section upon the judge. McNair v. Yarboro, 186 NeeC. 

Tigeet8, 2S, 3. 913) ‘ 

Effect of Section 1-140 on Power of Court.—The restric- 

tions in section 1-140 do not impair the discretion of the 

court in allowing an answer to be filed after the time lim- 

ited. Roberts v. Merritt, 189 N. C. 194, 126 S. E. 513; 

Aldridge v. Greensboro Fire Ins. Co., 194 N. C. 683, 140 

S. E. 706. 
Applied in Bailey v. Commissioners, 120 Nat Cse388,027° (os 

. 28. 
‘ead in Carolina Power & Light Co. v. Reeves, 198 

N. C. 404, 410, 151 S. EB. 871; O’Briant v. Bennett, 213 N. 

C. 400, 196 S. E. 336. 

§ 1-153. Irrelevant, redundant, indefinite plead- 

ings—If irrelevant or redundant matter is in- 

serted in a pleading, it may be stricken out on 

motion of any person aggrieved thereby, but this 

motion must be made before answer or demur- 

rer, or before an extension of time to plead is 

granted. When the allegations of a pleading are 

so indefinite or uncertain that the precise nature 

of the charge or defense is not apparent, the 

court may require the pleading to be made defi- 

nite and certain by amendment. (Rev., s. 496; 

Sader sy 861; C. Cx P.j.8.0120; .C..S. :537.) 

Cross References—As to bill of particulars in certain 

cases, see § 1-150. As to sham and irrelevant defenses, mo- 

tion to strike, see § 1-126. 
For note on use of the motion to strike, see 19 N. C. 

Law Rev. 25. 
Editor’s Note.—The true doctrine to be gathered from all 

the cases is that, if the substantial facts which constitute a 

cause of action are stated in the complaint or can be inferred 

therefrom by reasonable intendment, though the allegations 

are imperfect, incomplete and defective, and such insuffi- 

ciency pertains rather to the form than to the substance, 

the proper mode of correction is not by demurrer nor by 

excluding evidence at the trial but by a motion, before the 
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trial, to make the averments more definite by amendment. 
To this effect see, Moore v. Edmiston, 70 N. C. 510; Stokes 
v. Taylor, 104 N. C. 394, 397, 10 S. E. 566; Nye v. Williams, 
190 N. C. 129, 129 S. E. 193; Fulps v. Mock, 108 N. C. 601, 
605, 13 S. E. 92. Blackmore v. Winders, 144 N. C. 212, 56 S. 
E. 874; Bristol v. Carolina, etc., R. Co., 175 N. C. 509, 95 S, 
BE. 850; Leach v. Page, 211 N. C. 622, 191 S. E. 349. 
Power to Strike.—Under this section or under section 

1-272, the superior court has power to strike out an answer 
whenever it appears to the satisfaction of the court that it 
is irrelevant or frivolous. Commissioners y. Piercy, 72 N. C. 
181; Dail & Bro. v. Harper, 83 N. C. 5, 7. 
The Test of Right to Have Allegation Stricken.—Whether 

evidence in support of an allegation would be competent 
upon the trial does not determine plaintiff’s right to have 
it stricken out upon motion under this section, the test be- 
ing whether the allegation is of a probative or of an ulti- 
mate fact. Revis v. Asheville, 207 N. C. 237, 176 S. E. 738. 
The allegation as to a city carrying accident and liability 

insurance was an allegation of an evidential and probative 
fact and not of a material, essential, or ultimate fact, and 
there was no error in the trial court’s ordering it stricken 
out under this section. Id. 

Equitable matters in defense relevant only upon the mo- 
tion to confirm a foreclosure sale are properly stricken from 
the answer upon motion, under this section, since plaintiff. 
seeks a legal remedy only and invokes no equitable juris- 
diction of the court, and the foreclosure sale cannot be col- 
laterally attacked in plaintiff’s action to recover the defi- 
ciency after foreclosure. First Carolina’s Joint-Stock Jand 
Bank v. Stewart, 208 N. C. 139, 179 S. EB. 463. 
Power to Make Explicit Ex Mero Motu.—The court has a 

right ex mero motu to direct that the pleadings shall be 
more explicit. Martin v. Goode, 111 N. C. 288, 16 S. E. 232; 
Allen vy. Carolina Cent. R. Co., 120 N. C. 548, 550, 27 S. E. 
76. Or it may direct the same upon the application of a 
party interested. Buie v. Brown, 104 N. C. 335, 336, 337, 10 
S. E. 465; Bowling v. Fidelity Bank, 209 N. C. 463, 184 S. 
alos 

If defendant desires a more certain and definite statement 
of the cause of action alleged, the proper remedy is a mo- 
tion under this section. Cox v. Jenkins, 212 N. C. 667, 194 
en ORG 
Manner of Correction May Not Be Directed.—While the 

trial judge is authorized in the exercise of his discretion ta 
order that a pleading be made more definite under the pro- 
visions of this section, he may not direct the manner in 
which this may be done. Hensley v. McDowell Furniture 
Co., 164 N. C. 148, 80 S. E. 154. 

Argumentative, Hypothetical or Alternative Pleading. — 
The proper method of taking advantage of an argumenta- 
tive, hypothetical or an alternative pleading is not by de- 
murrer but by a motion under this section to make more 
explicit. Daniels v. Baxter, 120 N. C. 14, 18, 26 S. E. 635. 

Discretion of Court.—A motion to make a pleading more 
definite and certain is addressed to the discretion of the 
court. Womack v. Carter, 160 N. C. 286, 75 S. E. 1102. See 
also, Allen v. Carolina Cent. R. Co., 120 N. C. 548, 27 S. E. 
76; Smith v. Summerfield, 108 N. C. 284, 12 S. E. 997; Con- 
ley v. Richmond, etc., R. Co., 109 N. C. 692, 14 S. E. 303. 
See also Temple v. Western Union Tel. Co., 205 N. C. 441, 
171 S. E. 630; Tickle v. Hobgood, 212 N. C. 762, 194 S. E. 
461. 

If the pleader thinks that it is impossible to make the 
allegations of his pleading more definite, this fact must be 
addressed to the judge who has a large discretion in such 
matters, and if it appears to him that such was the case, 
he will disallow a motion to make such pleading more defi- 
nite and certain. Bristol v. Carolina, etc., R. Co., 175 N. 
Cy 509), 95) Se Hasan: 
Under this section the Superior Court is authorized in 

the exercise of its discretion to strike from a pleading 
any allegations of purely evidential and probative facts. 
Iafe Ins. Co. v. Smathers, 211 N. C. 373, 190 S. E. 484. 

If irrelevant or redundant matter is inserted in a plead- 
ing it may be stricken out on motion of the aggrieved party, 
and if made in apt time “it is not addressed to the dis- 
cretion of the court, but is made as a matter of right.” 
Herndon v. Massey, 217 N. C. 610, 8 S. E. (2d) 914. See 
also, Tar Heel Hosiery Mill v. Durham Hosiery Mills, 198 
N. C. 596, 152 S. E. 794; Federal Reserve Bank v. Atmore, 
200 N. C. 437, 157 S. E. 129; Patterson v. Southern R. Co., 
214 N. C. 38, 198 S. E. 364; Parrish v. Atlantic Coast Line 
R. Co., 221 N. C. 292, 20 S. E. (2d) 299; Hill v. Stansbury, 
221 N. C. 339, 20 S. E. (2d) 308. 

Motion to Make Pleading More Definite and Certain.— 

The refusal of the court to grant plaintiff’s motion to strike 
the parts of the reply inartificially setting up a defense, is 
not reversible error, plaintiff’s more appropriate remedy be- 
ing a motion to make defendant’s pleading more definite 
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and certain. 
393. 

If defendant, in a negligent injury action, desires more 
specific and detailed allegations in the complaint as to the 
charge of negligence, he must aptly request that the court 
require the pleading to be made more definite and certain 

or request a bill of partieulars. Jjivingston vy. Essex Inv. 

Co., 219 N. C. 416, 14 S. E. (2d) 489. 
Action to Establish Donatio Mortis Causa.—In an action to 

establish a donatio mortis causa, allegations setting forth 
facts tending to show motive, the setting, the relationship 
between the parties, the intention of the donor, and the 
state of his health and the circumstances surrounding his 
death, are proper, and defendant administrator’s motion to 
strike such allegations from the complaint is properly de- 
nied. Bynum v. Fidelity Bank, 219 N. C. 109, 12 S. E. 
(2d) 898. 
Waiver or Cure of Defects in Absence of Motion.—If the 

defect of uncertainty or indefiniteness is not raised by a 
motion to make more certain, and an answer is filed, sucn 
defect will be deemed as waived or cured. Ricks y. Brooks, 
TONG C. 620479102" S.5 F207. 
The defect in the statement of locality may be raised 

either by a motion for a bill of particulars or a motion un- 
der this section to make the pleading more specific. Lucas 
v. Carolina Cent. R. Co., 121 N. C. 506, 509, 28 S. HB. 265. 
Scandalous and MImpertinent Matter.—Where “imperti- 

nent” matter is introduced into the pleadings, it may be 
stricken out at the expense of the party introducing it. 
Powell v. Cobb, 56 N. C. 1. 
A party is entitled, as a matter of right, to have irrel- 

evant or redundant matter which is prejudicial to him, 
or scandalous, stricken from his opponent’s pleading upon 
motion aptly made. Patterson vy. Southern Ry. Co., 214 
IN: *G. 38, 198° S: BH. 364. 
Application to Justice’s Court.—The provision of this sec- 

tion, as to motions to make pleadings more certain, applies 
to justices’ courts as well as to the superior courts. Wilson 

v. Batchelor, 182 N. C. 92, 108 S. E. 355. 
Time of Motion.—Under this section the motion must be 

made in apt time before answer or demurrer, and if not 
made within time the granting of the motion rests within 
the discretion of the judge. Hensley v. McDowell Furniture 
Co., 164 N. C. 148, 80 S. E. 154; Bowling v. Fidelity Bank, 
209 N. C. 463, 184 S. E. 13. 

Thus, a motion to strike out as a matter of right made 
after answer and on the day the case is calendared for 
trial, is properly denied for the reason that it is not made 
in apt time. But even though a motion to strike out is 
not made in apt time, the court has discretionary power 
to allow the motion during the term at which the case is 
calendared for trial. Warren vy. Virginia-Carolina Joint 
Stock Land Bank, 214 N. C. 206, 198 S. E. 624. 

Motion to strike matter from an answer comes too late, 
when filed after the jury is impaneled. Roller v. McKinney, 
159 N. C. 319, 74 S. E. 966. 
A motion to strike out alleged improper matter from a 

complaint will not be considered after an answer to de- 
murrer is filed, or after an order for time to plead. Lee v. 

Thornton, 171 N. C. 209, 88 S. E. 232. 
It was held not an abuse of discretion for the trial court 

to order the complaint made more definite and certain, al- 
though the complaint was fled at October term, 1916, and 
the motion was made at the December term, 1917, im- 
mediately before trial. Bristol v. Carolina, etc., R. Co., 175 
INeG 509895. .o. 1. 650! 
Where a motion is made on the eve of the trial, it should 

be granted with great caution, if the moving party has been 
very dilatory. Bristol v. Carolina, etc., R. Co., 175 N. C. 
509, 95 S. HE. 850. 
A motion to strike out does not challenge sufficiency of 

the complaint to state a cause of action, but concedes that 

sufficient facts are alleged, and presents only the propri- 
ety, relevancy, or materiality of the allegations sought to 
be stricken out. Poovey v. Hickory, 210 N. C. 630, 188 
Si. (78: 
A motion to strike under this section does not raise the 

question of the sufficiency of the complaint as a whole to 

state a cause of action, but such question can be raised only 

by demurrer. Parrish yv. Atlantic Coast Line R. Co., 221 
Ne iG. 5292, 20'S.) (Cdn 299: 
“Oratorical’” Allegations Are Not Improper.—Although 

the allegations are made in language which the defendant 
thinks is somewhat oratorical, this does not make them 
improper, irrelevant, or immaterial, nor can it be held 
that as a matter of law the reading of such allegations to 
the court, in the presence of the jury, will be prejudicial 
to the rights of the defendant. Poovey v. Hickory, 210 
Wa, Ga "630! 683,188" 'S.. “E78: 
Allowance of Amendments.—Under this section and § 1-150 

Sayles v. Loftis, 217 N. C. 674, 9 S. E. (2d) 
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when there is a defective cause of action, although in due 
form, the plaintiff cannot recover unless the court in its 
discretion, on reasonable terms, allows an amendment. 
When a good cause of action is set out, but defective 
in form, the court may require the pleadings to be made 
definite and certain by amendment. Bowling vy. Fidelity 
Bank, 209 N. C. 463, 184 S. E. 13, citing Allen vy. Carolina 
Centy Ry. Co., 120) ING C2 5485927 4S) Be 76. 
Review of Refusal of Motion to Strike.—The refusal of a 

motion to strike out certain portions of a bill of particulars 
as irrelevant and immaterial, under this section, will be af- 
firmed where it appears that defendant was not prejudiced 
thereby, the matter lending itself to an easier determination 
by correct rulings on the admissibility of evidence offered 
in support of such allegations. Pemberton vy. Greensboro, 
205 IN; iCe (599, 172, S. EP196sScott ive Bryan, ZION.» Ca472; 
187 S. Bie 756. 

An appeal will lie immediately from the denial of a mo- 
tion made as a matter of right under this section, to strike 

certain paragraphs from the complaint on the ground of ir- 
relevancy and redundancy, but not where motion is ad- 
dressed to court’s discretion. Parrish v. Atlantic Coast 

AWitary AGP (Bon, VAAL ING {Oh Beye oe Da CoN Ae.tL 

On appeal from the denial of a motion to strike made 

under this section, the duty rests upon the supreme court 
to sustain the objections which relate to any allegation 
which is clearly irrelevant or redundant within the mean- 
ing of this section and to strike same from the pleading, 

but caution will be exercised not to put the lower court 
in trammels upon a doubtful matter when the competency 
of the allegations objected to may more clearly appear when 
the case is factually developed on the trial. Hill v. Stans- 
bury, 220 IN. Ciss9,) 20leSh ei (ed) o0ss 

Applied in McCarley v. Council, 205 N. C. 370, 375, 171 
Sieh. 3235 sIntre Wrest, <2'2, INy (C) 189) S19se Sa boa ee Bat 
ton v. Atlantic Coast Line R. Co., 212 N. C. 256, 193 S. E. 
674; Heffner v. Jefferson Standard Life Ins. Co., 214 N. 
C. 359, 199 S. E. 293, treated under § 1-125. 

Cited in Cole v. Wagner, 197 N. C. 692, 150 S. FE. 339; 
Tar Heel Hosiery Mill v. Durham Hosiery Mills, 198 N. C. 
596; 152°S../B. 794; Ellis ve Ellis,7198 N° C: 767) 153° Sa Be: 
449; Hutchins v. Mangum, 198 N. C. 774, 153 S. E. 409; 
Yonge v. New York Life Ins. Co., 199 N. C. 16, 18, 153 S. 
E. 630; Hood v. Love, 203 N. C. 583, 166 S. E. 743; Duke 
v. Crippled Children’s Comm., 214 N. C. 571, 199 S. E. 918. 

§ 1-154. Pleading judgments. — In pleading a 

judgment or other determination of a court or of 
an officer of special jurisdiction, it is not neces- 
sary to state the facts conferring jurisdiction, but 
the judgment or determination may be stated to 
have been duly given or made. If this allegation 
is controverted, the party pleading must estab- 
lish, on the trial, the facts conferring jurisdiction. 

(Rev., s.'497 Code. 6, 062, C, CP fee i2iGn 
538.) 

§ 1-155. How conditions precedent pleaded.— 
In pleading the performance of conditions pre- 
cedent in a contract, it is not necessary to state 
the facts showing performance, but it may be 
stated generally that the party duly performed all 
the conditions on his part. If this allegation is 
controverted, the party pleading must establish, 

on the trial, the facts showing performance, 

(Rev.,78.1498:, Code sa vhees Co Cu lb. Sadao ee 
539.) 

In Actions upon Insurance Policy.—In Britt v. Mutual 

Ben. Life Ins. Co., 105 N. C. 175, 178, 10 S. E. 896, it was 
held under this section that, in an action upon an insurance 
policy, the truth of the representations in the application as 
conditions precedent may be averred generally by stating 
that the party duly performed all the conditions on his part. 

§ 1-156. How instrument for payment of money 
pleaded.—In an action or defense founded upon 
an instrument for the payment of money only, it 
is sufficient for the party pleading to give a copy 

of the instrument, and to state that there is due 
to him thereon, from the adverse party, a speci- 

fied sum which he claims, (Rev., s. 499; Code, s. 
e650 CoCr Py a1205.C eer) 
This section does not require that the entire writing be 
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made a part of the complaint, and, a demurrer ore tenus 
does not lie where answer has been filed and no objection 
taken by demurrer to the jurisdiction of the court or that 
the complaint did not state facts sufficient to constitute 
a cause Of action. Roberts v. Grogan, 222 N. C. 30, 32, 21 
S. E. (2d) 829. 

Applied in Sossamon vy. Oaklawn Cemetery, 212 N. C. 
535, 193 S. KE. 720. 

§ 1-157. How private statutes pleaded. — In 
pleading a private statute or right derived there- 
from it is sufficient to refer to the statute by its 
title or the day of its ratification, and the court 
shall thereupon take judicial notice of it. (Rev., 
engo. Code, s.°264:' CC. Py s. 123; C.S. 541.) 
Public Law Published in Private Laws, and Vice Versa.— 

Notwithstanding the fact that a public statute is errone- 

ously published in the private laws, the court will take 
judicial notice thereof without the necessity of its being 
pleaded. Hancock v. Norfolk, etc., R. Co., 124 N. C. 222, 
32 S. E. 679. And conversely, the fact that a private stat- 
ute is published among the public statutes will not make 

it a public statute so as to do away with the necessity of 
pleading and proving it. Durham v. Richmond, etc., R. 

Keown 08 oN. C. 399, 402; 12S. E. (1040, 13 So E.. 1: 
Private Statute with Public Provisions.—A private stat- 

ute does not assume the character of a public statute be- 
cause of the fact that it contains public statutory provi- 
sions. Upon this principle the charter of a corporation 
which contains public statutory provisions is not a public 
statute. Carrow v. Washington Toll-Bridge Co., 61 N. C. 
118; Durham v. Richmond, etc., R. Co., 108 N. C. 399, 402, 
12 S. BE. 1040, 13 S. E. 1. A fortiori where it does not 
contain such provisions it must be specifically pleaded. 
Corporation Comm. vy. Seaboard Air Line System, 127 

INMENGS 4283; 93/7 /°Su2 E266: 
Nature of Statute is a Question of Law. — Whether a 

statute is public or private is a question of law which the 
courts must determine in the absence of a statutory enact- 
ment declaring and settling its mature. Humphries v. 
Baxter, 28 N. C. 437; State v. Wallace, 94 N. C. 827. 

Qualification of the Rule in Supreme Court.—While the 

courts will not as a general rule, take judicial notice of a 
private statute or its terms and will require that it shall 
be specially pleaded in the manner required by this sec- 
tion, this rule will not be allowed to prevail when a private 
statute relating to and effectually settling the matter in 
controversy has, after due notice, been formally brought tc 
the attention of the Supreme Court; for then only an ab 
stract proposition would be left for the Court’s determina- 
tion, which will not be entertained. Reid v. Norfolk South- 
Brie. 1o,, 162, N.'C,°355, 78S: E306: 

Proof of Private Statutes. — Private statutes must not 

only be pleaded as provided by this section, but also proved 
when they become necessary as evidence. Durham v. Rich- 
mond, etc., R. Co., 108 N. C. 399, 402, 12 S. E. 1040, 13 S. 

ones 

§ 1-158. Pleadings in libel and slander.—In an 
action for libel or slander it is not necessary to 
state in the complaint any extrinsic facts for 

the purpose of showing the application to the 
plaintiff of the defamatory matter out of which 
the cause of action arose, but it is sufficient to 
state generally that the same was published or 
spoken concerning the plaintiff; and if such alle- 
gation is controverted, the plaintiff is bound to 
establish on trial that it was so published or 
spoken. 

The defendant may in his answer allege both 
the truth of the matter charged as defamatory, 
and any mitigating circumstances to reduce the 
amount of damages; and whether he proves the 
justification or not, he may give in evidence the 
mitigating circumstances. (Rev., ss. 501, 502; 
Code, ss. 265, 266; C. C. P., ss. 124, 125; C. S. 542.) 
Cross Reference.—As to libel and slander generally, 

§ 99-1 et seq. 
For an article entitled ‘‘Restrictions on a Free Press,’ 

wherein various phases of rights arising out of libel are dis- 
cussed, see 4 N. C. Law Rev. 24. 
Plea Prerequisite to Evidence of Truth.—A plea of justi- 

fication or of mitigation is a prerequisite to the allowance of 

see 
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evidence of the truth of the charge. Without it such evi- 
dence is incompetent. Burris v. Bush, 170 N. C. 394, 87 S. 
E. 97; Upchurch vy. Robertson, 127 N. C. 127, 128, 37 S. EK. 
157; Dickerson v. Dail, 159 N. C. 541, 75 S. E. 803; Bryant 
v. Reedy, 214 N. C. 748, 753, 200 S. E. 896. 
Where the truth of words alleged to be slanderous is not 

specifically pleaded, evidence thereof was held properly re- 
jected. Elmore v. Atlantic Coast Line R. Co., 189 N. ©. 
658, 127,/S) E. +710. 
Thus, when the defendant pleads the general issue, he 

may not introduce evidence in justification or mitigation. 
Bryant vy. Reedy, 214 N. C. 748, 753, 200 S. E. 896. 
When the defendant in an action for slander denies the 

allegations of plaintiff as to the slander charges in toto, 
and tenders no issue as to justification or mitigation as pro- 
vided in this section, the exclusion of evidence of justifi- 
cation and mitigation is not error, it being required that 
such evidence be supported by proper plea. Id. 

Sufficient Averment.—It is material only to aver in 
complaint that the slanderous words were spoken of the 
plaintiff, the facts which point to them and convey to the 
hearer the sense in which they are used, are matters of 
proof before the jury. Wozelka v. Hettrick, 93 N. C. 10. 
Sufficient Publication.—Under this section where the com- 

plaint in an action for libel alleges that the defendant sent 
the plaintiff an open post card through the mails contain- 
ing libelous matter, without an allegation that such matter 
was read by some third person, the allegation of publica- 
tion is insufficient. McKeel v. Latham, 202 N. C. 318, 162 
S$. B. 747. 

Evidence of Justification under General Issue.-—When the 
defendant pleads the general issue, he may not introduce 
evidence in justification or mitigation. Upchurch vy. Robert- 
HON IAN ec euleya Syn.) ber Sze 

Where defendants had not pleaded privilege, justifica- 
tion, etc., it was error to withhold case from the jury. 
Harrell v. Goerch, 209 N. C. 741, 742, 184 S. EB. 489. 

In the absence of a plea of privilege, justification, or mit- 
igating circumstances, the evidence was sufficient to be 
submitted to the jury on the question of whether the gen- 
eral manager was acting within the scope of his author- 
ity in uttering certain slanderous words in an action there- 
for against the corporation. Alley v. Long, 209 N. C. 
245, 183 S. E. 294. 

§ 1-159. Allegations not denied, deemed true.— 

Every material allegation of the complaint not 
controverted by the answer, and every material 
allegation of new matter in the answer, constitut- 

ing a counterclaim, not controverted by the reply 
is, for the purposes of the action, taken as true. 
But the allegation of new matter in the answer, 
not relating to a counterclaim, or of new mat- 

ter in reply, is to be deemed controverted by the 
adverse party as upon a direct denial or avoid- 
ance, as the case requires. (Rev., s. 503; Code, s. 
Bea? CAP iss Jo) Ga bes) 
Editor’s Note.—The rule established by this section dis- 

posed of the necessity of submitting to the jury matters 
which the law deems as admitted in the absence of denial. 
New Matter Not Amounting to Counterclaim.—If the 

new matter in the answer does not amount to a counter- 
claim such matter will be deemed as denied by the opera- 
tion of law. Wagon Co. v. Byrd, 119 N. C. 460, 26 S. E. 144; 
McQueen v. People’s Nat. Bank, 111 N. C. 509, 513, 16 S. E. 
270. Thus in an action for the purchase price of land sold, 
the allegation of defective title is a matter of defense, and 
not a counterclaim, and hence the burden is on defendant, 
even though not specifically denied by the operation of law. 
Bank v. Loughran, 122 N. C. 668, 674, 30 S. E. 17. 
When such new matter does not raise issues of fact but 

presents only questions of law, the court may render judg- 
ment on the pleadings, there being no controverted issues 
of fact for the determination of the jury. Dunn v. Tew, 
BiG NG. 286) iso, ye. (2d) 536. 
The allegations of the ccmplaint, and every material 

allegation of new matter constituting a counterclaim in an 
answer, directly admitted or not denied, have the effect of 
a finding by a jury. Bonham y. Craig, 80 N. C. 224; Helms 
v. Green, 105 N. C. 251, 262, 11 S. E. 470. 
As a corollary to this general principle it follows that new 

matter in the answer not amounting to counterclaim dis- 
poses of the necessity of a replication. Mclamb v. McPhail, 
126 N. C. 218, 221, 35 S. E. 426; Wilson v. Brown, 134 N. C. 
400, 408, 46 S. E. 762; Smith v. Bruton, 137 N. C. 79, 80, 49 

S. E. 64; Askew v. Koonce, 118 N. C. 526, 24 S. E. 218. 
Admission as Basis for Referee’s Finding.—Allegations in 

the 
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a complaint, not denied in the answer, are a sufficient basis 
for the referee’s findings of fact; but allegations not so ad- 
mitted and not sustained by proof, are not evidence, unless 
put in evidence. Stephenson v. Felton, 106 N. C. 114, 11 S. 

By. 6255. 
Application in Divorce Actions.—Divorces are granted only 

when the facts constituting a sufficient cause, und2r a 
proper construction of the law, are pleaded, proved and 
found by the jury. McQueen vy. McQueen, 82 N. C. 471. The 
admissions of the parties are not competent evidence, as in 
other actions, of the trath of the material allegations ef 
the pleadings. Perkins v. Perkins, 88 N. C. 41. But when 
a defendant demurs to a petition for divorce the court here 
must consider the demurrer as a concession, not only that 
the facts alleged are true, but that they can and will be 
proved, so as to secure the verdict of the jury. Steele v. 
Steele, 104 N. C. 631, 634, 10 S. E. 707. 
Admissions as Evidence in Other Actions.—Admissions im- 

plied under this section by failure to controvert allegations 
of the opposite pleading constitute evidence against the 

party making them in all actions and proceedings against 
him, wherein they may be pertinent and competent, just as 
are admissions and declarations of a party made adverse to 
his right on any occasion. Their weight depends always 
upon whether or not they were made with deliberation or 
incautiously, and they are subject to proper explanation. 
Mason v. McCormick, 85 N. C. 226; Adams v. Utley, 87 N. 
C. 356; Guy v. Manuel, 89 N. C. 83; Brooks v. Brooks, 90 
N. C. 142; White v. Beaman, 96 N. C. 122, 1 S. E. 789; 
Smith v. Nimocks, 94 N. C. 243. And the fact that the 
former action was decided in favor of the party admitting 
can not affect his admissions as evidence in the subsequent 
action. Granty'v. (Gooch, 105) IN. 7G. 827876282. 11 0S. 5715 

See also Lowder v. Smith, 201 N. C. 642, 648, 161 S. E. 223. 
Applied in Little v. Rhyne, 211 N. C. 431, 190 S. E. 725. 
Cited im Brewer v. Brewer, 198 N. C. 669, 671, 153 S. 

163° 

§ 1-160. Pleading lost, copy used.—If an origi- 
nal pleading or paper is lost or withheld by any 
person, the court may authorize a copy to be 
filed and used instead of the original. (Rev., s. 
504; Code;+62600;°C. CP, ss. 35723:C).5, b44) 
Before Cause Argued in Supreme Court.—The lost plead- 

ing or paper should always be supplied by a copy, before 
the cause is argued in the supreme court. Blackmore v. 
Winders, 144 N. C. 212, 219, 56 S. E. 874. 
Order of Substitution Not Reviewable. — Judgments of 

trial courts permitting lost pleadings to be substituted, are 
not reviewable. Bray yv. Creekmore, 109 N. C. 49, 13 S. E. 
428% 

Art. 18. Amendments. 

§ 1-161. Amendment as of course.—Any plead- 

ing may be once amended of course, without 
costs, and without prejudice to the proceedings 
already. had, at any time before the period for 
answering it expires; or it can be so amended at 
any time, unless it is made to appear to the 

court that it was done for the purpose of delay, 
and the plaintiff or defendant will thereby lose 
the benefit of a term for which the cause is, or 
may be, docketed for trial; and if it appears to 
the court or judge that the amendment was 

made for that purpose, it may be stricken out, 
and such terms imposed as seem just to the 
court or judge. (Rev., s. 505; Code, s.. 272; C. C. 
Piso L131 (Ga 1550545;) 

Cross References.—As to enlargement of time in discre- 
tion of judge, see § 1-152. As to amendment to make plead- 
ing more definite and certain, see § 1-153. As to amend- 
ment of pleadings, etce., to correct mistake, to insert ma- 

terial allegations, etc., in discretion of court, see § 1-163. 
Editor’s Note.—The resultant frustration of justice from 

the absurd technicalities of the common law system of 
pleading and practice aroused from the very early days of 
its history a liberal movement towards the emancipation of 
the rules of procedure from needless and cumbersome 
formalities. The movement originated with the gradual de- 
velopment in England of courts of equity which “delight 
to disregard form and look into the substance,” and was 
supplemented by the statute of Jeofails which provided for 
the cure and disregard of formal defects. 

In this country this liberal tendency expressed itself in the 
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form of express enactments towards the adaptation of thq 
rules of pleading and procedure, for the protection of sub- 
stantive rights and for a speedy and effective administration 
of justice. 

In accord with what one may justly call the ‘“renais- 
sance’”’ of the procedural law, the legislative policy of this 
state has been so prone to respond to the calls of a more 
rational administration of justice independent of technicali- 
ties and form, that in this state it may now be well said 
that ‘anything may be amended at any time,’ with the 
qualifications to be hereafter noted. 

These statutory provisions authorizing amendments may 
generally be classified under two principal categories: (A) 
Provisions authorizing amendments as a matter of right, 
and (B) Provisions authorizing amendments within the 
discretion of the court to subserve the ends of justice, 
The former category (A) may be further analyzed by 

dividing it into (a) amendments made before the time for 
answering the pleading has expired, and (b) amendments 
after such time has expired. In the former case there is 
no limitation or condition upon the right to amend, except 
the condition that it must be exercised without prejudice 
to the proceedings already had; in the latter case the right 
to amend as a matter of course does not exist. See Good- 
win v. Caraleigh, etc., Fertilizer Works, 121 N. C. 91, 28 
S. E. 192; Kron v. Smith, 96 N. C. 389, 2 S. EB. 532; Commis- 
sioners v. Blair, 76 N. C. 136. From the doctrine of these 
cases the inference is deduced that the phrase “or it can 
be so amended at any time” appearing in the first part of 
the section, has no reference to the right to amend as a 
matter of course, and that it simply means that the plead- 
ing may be amended after the period for answering it has 
expired, “without costs and without prejudice to the pro- 
ceedings already had.’’ 
The scope and the extent of the latter category (B) is en- 

tirely dependent upon the discretion of the court, which is 
subject only to the usual limitation upon the exercise of 
discretionary powers, viz., that it must not be abused. 
Time of Amendment as a Matter of Right.—Where the 

motion to amend is made after the time for answering has 
expired, and after an answer has been filed, it will be too 
late to amend as a matter of course; after such time the 
privilege of amending the pleadings is at the discretion of 
the court which is not reviewable. Commissioners v. Blair, 
76 N. C. 136; Kron v. Smith, 96 N. C. 389; 2S. E. 532; Good- 
win v. Caraleigh, etc., Fertilizer Works, 121 N. C. 91, 28 
S. FE. 192; Biggs v. Moffitt, 218 N. C. 601, 11 S. E. (2d) 870. 

Practice of Allowing Amendments at All Times Is Be- 
coming Liberal.—Under this and subsequent sections, and 
under the liberal practice as set out in § 1-151, the court 
below, in its sound discrétion, in furtherance of justice, can 
amend the pleading, before and after judgment, to conform 
to the facts proved, keeping in mind always that an amend- 
ment cannot change substantially the nature of the action 
or defense, without consent. The system is broadening and 
expanding more and more, with the view at all times that 
a trial should be had on the merits and to prevent injus- 
tice. Ljipe v. Citizens’ Bank, etc., Co., 206 N. C. 24 29 
173 °S.°H. 316. ig 
Form and Notice of Motion to Amend.—After the time for 

answering has expired it has been the uniform practice to 
apply to the court for permission to amend. This appli- 
cation may be oral or written, but notice of such motion is 
required unless made during a term of court at which the 
action stands for trial. Carolina Discount Corp. v. Butler. 200 N. C. 709, 712, 158 S, E. 249, ‘ 

Cited in Whichard v. Lipe, 221 N. C. 53. 1 ame Tle 135 GALA” SS, Braye mat OES ae 
§ 1-162. Pleading over after demurrer.—After 

the decision on a demurrer, the judge shall, if it ap- 
pear that the demurrer was interposed in good 
faith, allow the party to plead over upon such 
terms as may be just. (Rev., s. 506; Code, s. 272; 
C., CoP amd ods ESRD SY oie 3 Ge 546.) 
Cross References.—As to procedure after return of judg- 

ment upon demurrer, see § 1-131. As to motion for judg- 
ment on frivolous demurrer, see § 1-219. See also, § 1-129 Formerly Section Discretionary—Now Mandatory.—Prior to the act of 1872, it was discretionary with the judge to permit any amendment the provision being: the judge “may in his discretion’? etc. Matthews v. Copeland, 80 N. C. 30 33. But now the requirement is mandatory under proper circumstances. See Moore v. Hobbs, 77 N. C. 65, 66. Application to Contracts Prior to C. C, P.—This section which provides that after the decision of a demurrer inter- posed in good faith the judge shall allow the party to plead over, has no application to actions on contracts entered into 
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prior to the ratification of the C. C. P. Matthews v. Cope- 
land, 80 N. C. 30. 
Not Applicable to Plaintiff—This section has been often 

construed to give to the defendant, after a demurrer in- 
terposed by him in good faith has been overruled, the right 
to answer over, but it has never been extended to the plain- 
tiff as a right to amend his complaint. Barnes v. Crawford, 
115 N. C. 76, 79, 20 S. E. 386. 
Request at the Same Term.—Where a demurrer, being 

interposed in good faith, is overruled, the defendant is en- 
titled to plead over, if the request to do so is made at that 
term, and he may also appeal from the overruling of the 
demurrer. Perry v. Board, 130 N. C. 558, 41 S. E. 787; 
Gore v. Davis, 124 N. C. 234, 32 S. EB. 554. 
Demurrer Must Have Been Interposed in Good Faith. — 

The right to put in an answer after the overruling of a 
demurrer, as created by this section, is subject to the 
qualification that it shall appear that the demurrer was in- 
terposed in good faith. Bronson v. Wilmington N. C. Life 
Mnss Ca., 85 N.C. 411,415. 
Hence where the demurrer is frivolous, the plaintiff is 

entitled to judgment, unless the court in the exercise of a 
sound discretion permits the defendant to answer over. Mor- 
gan v. Harris, 141 N. C. 358, 360, 54 S. E. 381. 
Time of Answering.—Upon the overruling of the demurrer 

the defendant is entitled under this section to answer, but 
he must answer at that term, and the allowance of further 
time is in the discretion of the court. Gore v. Davis, 124 
eo, (204. 32. S., B.. 554. ‘ 

Leave to Amend Must Be Obtained.—Where a demurrer is 
overruled the party may not as a matter of course answer 
or reply; but the case is open for judgment, as if the party 
had made no defense, unless he obtains leave to amend his 
pleadings by putting in an answer or reply as authorized by 
this section. Ranson v. McClees, 64 N. C. 17, 21. 
Cited in Morris v. Cleve, 194 N. C. 202, 139 S. E. 290. 

§ 1-163. Amendments in discretion of court.— 
The judge or court may, before and after judg- 
ment, in furtherance of justice, and on such terms 

as may be proper, amend any pleading, process 

or proceeding, by adding or striking out the name 
of any party; by correcting a mistake in the name 
of a party, or a mistake in any other respect; 
by inserting other allegations material to the 
case; or when the amendment does not change 
substantially the claim or defense, by conforming 
the pleading or proceeding to the fact proved. 
When a proceeding taken by a party fails to con- 
form to law in any respect, the trial judge may 
permit an amendment of the proceeding so as to 
make it conformable thereto. (Rev., ss. 507, 512; 

Pade, ss. 273, 274: C. C. P., ss. 132, 183; C. S. 547.) 

I. In General. 
TI. Discretionary Powers of the Court. 

TI. Introducing New Cause of Action, Defense or Relief. 
IV. Conforming Pleadings to Facts Found. 
V. Amendments of Process. 

VI. Amendments as to Parties. 
VII. Amendments Before Justices of the Peace. 
VIII. Specific Instances. 

I. IN GENERAL. 

See notes under §§ 1-129, 1-131. : . 
Amplest Powers of Amendment.—In civil actions, the 

amplest powers of amendment are given to the courts to 
amend any process, pleading or proceeding in such actions 
either in form or substance for the furtherance of justice, 
on such terms as shall be just, at any time before or after 
judgment rendered therein. State v. Vaughan, 91 N. C 
pa2, 535. , 
Power to Amend Independent of Statute.—Even independ- 

ently of the Code, the superior courts possess an inherent 
discretionary power to amend pleadings or allow them to be 
filed at any time unless prohibited by some statute, or un- 
less vested rights are interfered with, and a fortiori under 
the liberal provisions of the Code which have uniformly 
been beneficially construed by the Supreme Court. Gilchrist 
v. Kitchen, 86 N. C. 20; Cantwell v. Herring, 127 N. C. 81, 
Ba amie. . 140. ; 

Inherent Power of Amendment.—The superior courts pos- 
sess an inherent discretionary power to amend pleadings or 

allow them to be filed at any time, unless prohibited by 
some statute, or unless vested rights are interfered with. 
Gilchrist v. Kitchen, 86 N. C. 20. 
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To the same effect in Gilchrist v. Kitchen, 86 N. P20; 
the Court says: “But, independent of the Code, we hold 
that the right to amend pleadings in the cause and allow 
answers or other pleadings to be filed at any time, is an 
inherent power of the superior courts which they may ex- 
ercise at their discretion. The judge presiding is presumed 
to know best what orders and what indulgence as to filing 
of pleadings will promote the ends of justice as they arise 
in each particular case, and with the exercise of this 
discretion this Court cannot interfere because it is not the 
subject of appeal.” Austin v. Clarke, 70 N. C. 458; Wood- 
cock y. Merrimon, 122 N. C. 731, .735, 30 S. E. 321. 

It has been held that the allowance of amendments is 
incidental to the exercise of all judicial power, and is in- 
dispensable to the ends of justice. Bank v. Sherman, 101 
We S2 403,25" TA edie 866. 
Liberal Allowance on Proper Terms—Exception.—Amend- 

ments to pleadings which further justice, speed the trial of 
controversies or prevent unnecessary circuity of action and 
unnecessary expense, should be liberally allowed on proper 
terms, Commissioners v. Blair, 76 N. C. 136, except when 
the effect of the amendment is to allege substantially a new 
cause of action. Dosenbacher vy. Martin, 170 N. C. 236, 84 
S. E. 785. See post, this note, “Introducing New Cause of 
Action or Defense’, III. 

While amendments to process and pleading, under our 
procedure, in both civil and criminal causes, are liberally 
allowed by this section, this does not imply that the court 
has power to change the nature of the offense intended to 
be charged so as to charge a different offense in substance 
from that at first intended. State v. Cleyo, 214" N, Cc. 
675, 677, 200 S. E. 371. See also, Clenenger v. Grover, 
AID IN a Co dSs) 193 1S: B12; 
Allowance in the Liberal Spirit of the Code.—The whole 

scope and design of the new Code is to discountenance all 
dilatory pleas, and to afford the parties a cheap and speedy 
trial upon the merits of their matter in controversy. To 
effect this end it is the duty of all the courts to allow 
amendments in the liberal spirit clearly indicated in the 
Code. Wilson v. Moore, 72 N. C. 558, 562. 
“Anything May Be Amended at Any Time.”—The scale 

of amendments is so liberal that it may well be said that 
“anything may be amended at any time.” Garrett v. Trotter, 
65 N. C. 430. 
Power to Make Any Conceivable Amendment.—In Moore 

v. Edmiston, 70 N. C. 510, 619, the court speaking of this 
section says: “By a sweeping curative supplement to this 
most curative system of pleading, this section confers upon 
the court the power, both before and after judgment, to 
make almost any conceivable amendment so as to conform 
the pleadings to the facts proved.” 
Powers to be Exercised Freely—While the court cannot, 

without the consent of the parties, so amend, change or 
modify the pleadings in a pending action so as to make it 
substantially a new one, Merrill v. Merrill, 92 N.C. 657;  Mc- 
Nair v. Board, 93 N. C. 364, (see post “Introducing new 
cause of action”) its general powers, and especially those 
expressly conferred by this and the following sections, to 
allow amendments of the pleadings “in furtherance of jus- 
tice,’? are broad and comprehensive, and in all proper cases 
should be exercised freely by the court, having ‘due regard 
to fairness and the rights of the parties. Ely v. Early, 94 
NeaGe bed, 

Object to Try Cases upon Their Merits.—It is the policy 
of our Code system to be liberal in allowing amendments of 
process, pleadings, and proceedings, so that causes may be 
tried upon their merits, and to prevent a failure of justice 
for reasons which may be technical or frivolous, not affect- 
ing the substantial rights of the parties. Page v. McDon- 
ald, 159 N. C. 38, 74 S. EX 642. 

This provision and numerous others of the C. C. P. show 
that its purpose is to prevent actions from being defeated 
on grounds that do not affect the merits of the controversy, 
whenever it can be done by amending such actions. The 
pervading idea being to settle controversies by one action, 
and thereby prevent the loss of the labor and money ex- 
pended in that action, and the necessity for incurring like 
labor and expense in a second. Bullard v. Johnson, 65 N. 
C. 436, 438. 

The purpose and scope of the new system is to facilitate 
the trial and disposition of causes upon their merits; and 
to this end, when necessary, the process and pleadings are 
liberally reformed by amendments which do not substan- 
tially change the claim or defense. Cheatham y. Crews, 81 
N.C. 343, 345: 

Time of Amendment.—Formerly this section applied only 
to amendments made before or at the trial, and not at a 
time subsequent. Askew v. Capehart, 79 N. C. 17, 19. But 

now it in terms provides for amendments after judgment 
as well as before. Ed. Note. 
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There is no force in the argument, that an amendment 
which removes the objections must be made before they 

are taken, and cannot be made afterwards, since it is 
precisely for such a purpose the power is conferred to be 
exercised in furthering the ends of justice, at the discretion 
of the judge, in order that such as are trivial, and do not 
affect the substantial and understood matters in contro- 
versy, may be removed. State v. Giles, 103 N. C. 391, 393, 9 
oe. 433: 
Amendment after Judgment.—If necessary, the pleadings 

may be reformed even after judgment to conform to the 
facts proved. Hendon y. North Carolina R. Co., 127 N. CG 
GE Ub AY Sh 15, “Gb, 

Same—The Answer.—The court may in its discretion even 
after judgment allow an answer to be amended to conform 
to the proof. Waters v. Waters, 125 N. C. 590, 593, 34 S. 

Fi. 548: . 
Amendment after Demurrer.—The trial court has the dis- 

cretionary power to allow plaintiff to amend his com- 
plaint, upon the hearing of defendants’ demurrer thereto, 
so as to allege that the negligence complained of was the 
proximate cause of the injury. Bailey v. Roberts, 208 N. 
GRESse e181 MS.) CB. 3754. 
Amendment after Verdict.—The court has power to allow 

an amendment after verdict, so as to supply the omission 
of an averment in the pleading. Pearce v. Mason, 78 N. C. 
37; Penny v. Smith, 61 N. C. 35; Roberson v. Hodges, 105 
INC. 49) TS. E, 92635; 
After Reversal—Under this section upon the receipt of a 

certificate of reversal of judgment overruling a demurrer, the 
lower court may allow an amendment of the summons and 
complaint in accordance with the opinion. Commissioner of 
Banks v. Harvey, 202 N. C. 380, 162 S. E. 894. 
Amendment after Order and Confirmation of Sale.—In 

Stafford v. Harris, 72 N. C. 198, the court held that the 
Probate Court (now the clerk of the superior court) had no 
authority, after order of sale and confirmation of sale and 
order to make title, to entertain a motion in the cause on 

the part of the purchaser to so amend the pleadings as 
to include another tract of land not mentioned, and that the 
judge would have no power to amend the petition upon 
parol evidence that a tract of land had been omitted there- 
from through mistake. 
Presumption of Facts Supporting Amendment.—The trial 

judge will be presumed to have found the facts necessary 
to support his order allowing an amendment to the plead- 
ing, when no facts are stated in the record. Patterson v. 
Champion Lumber Co., 175 N. C. 90, 94 S. E. 692. 

Relation Back Doctrine-—An amendment when properly 
allowed will date back to the time of the institution of the 
Suit.. wWefler v. Lane & (Co.ni70) No Ga siys 865.) 1022- 
An amended summons, under this section, relates back to 

the commencement of the action unless the amendment 
changes the cause of action or brings in new parties, in 

which event the amendment is effective only from the date 
it was granted. Tee v. Hoff, 221 N. C. 233, 237, 19 S. E. 
(2d) 858. 
Jurisdiction.—In order to allow an amendment, the court 

must have jurisdiction of the cause. An amendment pre- 
supposes jurisdiction of the case. Hodge v. Williams, 22 

How. 87, 88, 16 L. Ed. 237. 

Power of Clerk of Court.—The clerk of the court acting as 
and for the court has authority, out of term time, to al- 

low all proper amendments. Cushing v. Styron, 104 N. C. 
33856640) 10'-S. 2. >258: 

Verification of Answer by Amendment.—An unverified an- 

swer may be allowed to be verified by amendment in the 
discretion of the court. Banks v. Gay Mfg. Co., 108 N. C. 
QSOs (283 sie Saw). -7 41, 

Void Proceedings not Curable by Amendment.—If the pro- 

ceedings are so defective in form and substance that they 
are void upon their faces, no amendment can cure them. 
Merchants Nat. Bank v. Newton Cotton Mills, 115 N. C. 
507, 524, 20 S. E. 765. 

In the Supreme Court.—In proper cases the Supreme 
Court will allow an amendment to the complaint for the 
furtherance of justice. Deligny v. Tate Furniture Co., 170 

N. C. 189, 190, 86 S. E. 980. See section 7-13. 
On appeal from a motion to dismiss, on the ground of the 

insufficiency of the complaint to allege a cause of action, 

where merely a good cause has been defectively stated, the 
action will not be dismissed in the Supreme Court on mo- 
tion made there, but if necessary, an amendment will be 
allowed to conform the pleadings to the facts proved. Ricks 
v. Brooks, 179 N. C. 204, 250, 102 S. E. 207. 

Applied in Henley vy. Holt, 214 N. C. 384, 199 S. E. 383. 
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E. 817; Silver v. Silver, 220 N. C. 191, 16 S. E. (2d) 834; 
Whitehurst v. Hinton, 222 N. C. 85, 21 S. E. (2d) 874. 

II. DISCRETIONARY POWERS OF THE COURT. 
Powers Discretionary—When Reviewable.—It has been well 

settled in this State that no appeal lies to the supreme court 
from the exercise of a discretionary power of the superior 
court. But if the exercise of a discretion by that court is 
refused upon the ground that it has no power to grant a 
motion addressed to its discretion, the ruling of that court 

is reviewable. Gilchrist v. Kitchen, 86 N. C. 20, 21. See 
Life Ins. Co. v. Edgerton, 206 N. C. 402, 174 S. E. 96; 
Smith v. New York Life Ins. Co., 208 N. C. 99, 101, 179 
So) Ba 45/7. 

Discreticonary, with or without Terms.—The judge can, in 
his discretion, refuse the motion to amend or grant it with 
or without terms. Maggett v. Roberts, 108 N. C. 174, 177, 
12S: E. (890: 
Not Reviewable Except for Palpable Abuse.—The discre- 

tion is not reviewable in the absence of palpable abuse. 
Gordon v. Pintsch Gas Co., 178 N. C. 435, 436, 100 S. E. 
878; Hogsed v. Pearlman, 213 N. C. 240, 195 S. E. 789; Os- 
borne v. Canton, 219 N. C. 139, 13 S. E. (2d) 265. 

Discretion Not Arbitrary but Legal.—This discretion how- 
ever is not arbitrary, but implies a legal discretion. Hud- 
gins v. White, 65 N. C. 393. 
Changing Affidavit into Complaint.—While the action of 

the trial judge in refusing to permit an amendment to the 
pleadings is usually a matter within his discretion and not 
reviewable, it was held error, under the circumstances of 

the case, for the judge to refuse an amendment in effect to 
change the affidavit into the form of a complaint. Mason v. 

Stephens, 168 N. C. 369, 84 S. E. 528, 
Verification to an Answer.—It is discretionary with the 

trial court to allow an amendment of a verification to an 
answer. Cantwell v. Herring, 127 N. C. 81, 37 S. E. 140. 
Amendment Setting Up Statute of Limitation.—It is discre- 

tionary with the court whether or not to allow an amend- 
ment setting up the statute of limitations. Smith v. Smith, 
123) IN; (C22229) 31 Si B.04/1; Balk va Harriss 1300p New Gerools 
383, 41 S. E. 940. 

Reinstatement of Nonsuited Causes.—Where plaintiff vol- 
untarily amends his complaint by entering a nol pros as to 
certain causes of action, it is a matter of discretion in the 
court, whether he shall reinstate them. Grant v. Burgwyn, 
BSN Ci 95; 

Costs.—When the superior court has power to amend, the 
question of costs is entirely in its discretion. Robinson v. 
Willoughby, 67 N. C. 84. 

Ill. INTRODUCING NEW CAUSE OF ACTION, DE- 
FENSE OR RELIEF. 

Permissible When It Introduces No New Cause.—Unless 
its effect is to add a new cause of action or change the 
subject-matter of the original action, no objection can suc- 
cessfully be urged where the amendment is germane to the 
original action, involving substantially the same transaction 
and presenting no real departure from the demand as orig- 
inally stated. Lefler v. Lane & Co., 170 N. C. 181, 86 S. E. 

1022; Wilmington y. Board of Education, 210 N. C. 197, 
TSS PSs A0/e 
The judge of the Superior Court has within his sound dis- 

cretion the statutory authortiy to permit the plaintiff to 
amend his complaint when thereby the ground of the al- 
leged cause is not so substantially changed as to become a 
new or different cause of action. Goins v. Sargent, 196 N. 

CG) 478, 146°S, 131. 
Amendment by Referee.—It would seem that this section 

is broad enough to warrant the action of the referee in al- 
lowing partner to come in as party plaintiff and adopt com- 
plaint previously filed by copartner. Sheffield v. Alex- 
ander, 194 N. C. 744, 745, 140 S. E. 726. See note under § 
1-192. 

Instances of New Cause Not Introduced.—In an action to 
recover damages for a conspiracy t6 prevent the employ- 
ment by others of a discharged employee, under §§ 14-355, 
14-356, the cause of action alleged was not substantially 
changed by allowing an amendment to the effect that the 
plaintiff had been employed by the defendant prior to the 
time of the alleged conspiracy. Goins v. Sargent, 196 N. C. 
478, 146 S. E. 131. 
An amendment to a complaint in an action to set aside 

a conveyance of land for fraud is not substantially changed 
by an amendment allowed the plaintiff in the discretion 
of the trial court, to allege damages sustained and prova- 
ble as directly resulting therefrom. Parker v. Mecklen- 
burg Realty, etc., Co., 195 N. C. 644, 143 S. E. 254. 

Cited in Bridgeman v. Pilot Life Ins. Co., 197 N. C, | Where the complaint in an action for nonpayment of 
599. 150 S. E. 15; Pierce v. Mallard, 197 N. C. 679, 181, draft alleged that defendant failed to pay when it was re- 
150 S. E. 342; Hargett v. Lee, 206 N. C. 536, 539, 174 S. E. ceived, it was held not error to allow an amendment al- 
498; Choate Rental Co. v. Justice, 212 N. C. 523, 193 S. leging that defendant had in fact accepted the draft by 
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entering it on its books and had held it for more than 24 
hours thereafter during which time it failed and refused to 
return it accepted or nonaccepted. Morris v. Cleve, 197 N. 
i, 253, 148 S. EH. 253: 
Same—Amendatory Summons.—Where one administratrix 

has renounced her right, and a second has been appointed, 
and the second administratrix has brought action and made 
he: mark to the complaint, the action of the trial judge in 
correcting a mistake in the summons and complaint by 
changing the name of the first administratrix to that of 
the second does not change the cause of action, and does 
not constitute error. Hill v. Norfolk So. Ry. Co., 195 N. 
605, 143 S. FE. 129. 
Consent Necessary when New Cause Introduced.—The 

court cannot, except by consent, allow an amendment which 
changes the pleadings so as to make it substantially a new 
action, but an amendment which only adds to the original 
cause of action is not of this nature, and may be allowed. 
Ely v. Early, 94 N. C. 1. 
Tests as to When New Cause Introduced.—In construing 

the similar statute in other code states, two tests are given 
by which it may be determined whether a second petition 
(or complaint) is an amendment or a substitution of a new 
cause of action: (1) that the same evidence will support 
both petitions (or complaints); (2) that the same measure 
of damages will apply to both. If both these tests fail the 
new pleading is not an amendment. Jumpkin vy. Collier, 
69 Mo. 170; Scoville v. Glasner, 79 Mo. 449. 
Defective Statement of a Good Cause.—A defective state- 

ment of a good cause of action, as distinguished from a 
failure to state a good cause of action, is a defect which 
is curable by amendment, even after verdict. Blalock v. 
Clark, 133 N. C. 306, 308, 45 S. E. 642. To the same effect 
see also, Fidelity, etc., Co. v. Jordan, 134 N. C. 236, 244, 
46 S. E. 496. 
Adding New Plea after Appeal Reached Supreme Court.— 

The power and duty of the judge in respect to amendments 
after the appeal has reached this court depend on these 
sections, and there is nothing in these sections requiring 
the judge to allow a new plea to be put in, though he 
may do so on payment of all costs up to that time. The 
Code is liberal in allowing amendments, but the adding of 
a new plea stands on different grounds from the amending 
of a formal or even a substantial defect in a plea which 
does not introduce a substantially new defence. Hinton v. 
Means, 75 N. C.. 18, 20. 

Changing the Form of Action.—In Oates, etc., Co. v. 
Kendall, 67 N. C. 241, 243, the main objection to the 
recovery was that the plaintiff, in his complaint, had al- 
leged and set out a case in trover, when the case, as proved 
on the trial, showed that it should have been in the nature 
of an assumpsit for money had and received, the court said: 
“Tt would be in violation of one of the most important pro- 
visions of the New Code to permit a party to defeat a re- 
covery, upon the sole ground that the form of the complaint 
is not just as it should have been, from the facts established 
by the proofs in the case. To allow such an objection now 
to avail a party would be to defeat that great and vital 
principle of the Code and Constitution which declares that 
there shall be but one form of action, and it would incor- 
porate into our new system all the mischief and intricacies 
touching the form of action intended to be obviated by 
that provision. No such objection can be permitted to 
defeat a recovery.” 

Same—Changing the Cause from Contract to Tort.—It is 
not error to allow a plaintiff to amend his complaint, as- 
sumed to state a cause of action on contract, so as to de- 
clare on a tort arising out of the same transaction. Reynolds 
fommt.. Airy, etc. R: Co., 136 N. C0345, 048 Si) Bs 765. 
Amendment Changing the Relief Sought.—A complaint in 

an action for the possession of the land under a deed ab- 
solute which has been declared to be a mortgage may be 
so amended as to allow a demand for a judgment of fore- 
pare of the mortgage. Robinson v. Willoughby, 67 N. 

. 84. 

Defense May Not Be Substantially Changed.—See Osborne 
v. Canton, 219 N. C. 139, 13 S. BE. (2d) 265. 

Statute of Limitation—Where a distinct cause of action 
is allowed to be inserted in a complaint, by amendment, it 
is tantamount to bringing a new action, and the statute of 
limitation runs to the time when the amendment is allowed; 
but this rule does not apply when the. new matter allowed 
by the amendment constitutes a part of the original cause 
of action. Ely vy. Early, 94 N.C. 1, 
So where, in an action to recover land, the Court allowed 

the plaintiff to amend, so as to set up a mutual mistake 
in a deed, the statute only runs against the relief demanded 
by the amended complaint to the time when the action was 
commenced. Ely vy. Early, 94 N. CG 1. 

1—14 
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Amendment of Insufficient Affidavit—The Court has the 
power to allow the amendment of an affidavit upon which 
a warrant of attachment had issued, although the former 
affidavit is wholly insufficient. Brown, etc., Co. v. Hawkins, 
65" NG 645. 

IV. CONFORMING PLEADINGS TO FACTS FOUND. 

See sections 1-165, 1-168. 
Leave to Amend to Conform Pleadings to Facts.—Under 

this section and section 1-168, a plaintiff may sue for a horse 
and recover a cow; but in order to do this, when the vari- 
ance appears, the plaintiff must obtain leave to amend by 
striking out “‘horse’’ and inserting ‘“‘cow’’, or else the jury 
must find the facts specially or the case must be submitted 
to the jury ‘‘on issues,’ so that the pleading may be 
amended and be made to conform to the facts proved on 
such terms as the judge may deem proper, “unless the 
amendment affects the merits and substantially changes the 
claim or defense.’? Shelton v. Davis, 69 N. C. 324, 328. 

The court has discretionary power to allow a _ pleading 
to be amended after the introduction of evidence so as to 
make the pleading conform to the evidence. Hicks v. 
Nivens, 210 N. C. 44, 185 S. E. 469. 
Evidence Cannot Be Considered Without Amendment.— 

Where, in an action for the alleged conversion of money, 
the complaint did not state that funds were received by the 
person charged with the conversion as trustee or agent, 

evidence tending to show that they were so received cannot 
be considered in the absence of an amendment, under this 
section, conforming the complaint to the evidence. Parker 
va Harden, 120 Ni C: 57, 28 SP EB 20% 

In Dickens vy. Perkins, 134 N. C. 220, 223, 46 S. E. 490, 
the court said: “If the plaintiffs were unable to show by 
their proof that the contract was made as alleged, and by 
the evidence established a different agreement, they could 
have availed themselves of the latter and have enforced 
the same only by an amendment, provided the cause of 
action was not thereby substantially changed.’ 

Conforming Complaint to Facts Found by Referee. — 
Under this section the trial court may, upon the coming in 
of a referee’s report, permit an amendment to the complaint 
to conform to the facts found if the amendment does not 
change substantially the cause of action. Nims Mfg. Co. 
We Bly theseder MIN Cuoco. (o/ieo.n ek. (455: 

V. AMENDMENTS OF PROCESS. 

Generally.—If the paper bear internal evidence of its of- 
ficial origin, and of the purpose for which it was issued, 
it comes within the definition of original process, and the 
broad discretion with which judges are clothed by this sec- 
tion may be freely exercised, subject only to the restriction 
that the alteration shall not disturb or impair any interven- 
ing rights of third parties. Cheatham v. Crews, 81 N. 
C. 343; Thomas v. Womack, 64 N. C. 657; Redmond v. 
Mullenax, 113 N. C. 505, 510, 18 S. E. 708. 

For an elaborate review of the authorities upon amend- 
ments of the process, particularly as to the signature and 
seal thereof, see Henderson v. Graham, 84 N. C. 496. : 
Not Permissible as to Prejudice Acquired Interest.— 

Amendments of process are not admissible when the effect 
will be to prejudice acquired interests or take away any 

defense which could be made to an action begun at the 
time of the amendments. Phillips v. Holland, 78 N. C. 
31. Henderson v. Graham, 84 N. C. 496, 498. 

Defects Curable by General Appearance Amendable. — 
With reference to the amendment of a process, it is held 
that whether a summons should be amended is a discre- 
tionary matter and not reviewable (Henderson v. Graham, 
84 N. C. 496). From this is to be deduced the rule, in re- 
gard to the amendment of process, that any defect or 
omission of a formal character, which would be waived or 
remedied by a general appearance or answer upon the 
merits, may be treated as a matter which can be reme- 
died by amendment at the discretion of the court, when 

the rights of other persons are not affected and no protec- 
tion withdrawn from the officer, Jackson v. Mclean, 90 

Nia. C. 1640068: 
Absence of Clerk’s Signature.—Under this section the ab- 

sence of the clerk’s signature on a summons is a defect of 
a formal character which may be waived by general ap- 
pearance and is therefore remediable by amendment. Hooker 
v. Forbes, 202 N. C. 364, 368, 162 S. E. 903. 
The Seal.—But, unless there is something upon the face 

of the paper which stamps upon it unmistakably an official 
character, it is not a defective summons, but no summons 
at all—no more than one of the usual printed blanks kepu 
by the clerks of the courts. The seal of the court is evidence 
throughout the state of the fact that a paper to which 

it is attached emanates from the tribunal to which it be- 
longs, and though the clerk’s signature is the prescribed 
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evidence of genuineness as to all process to be served in 
the county in which his court is held, yet, if he issue to 
such county a summons in the usual form, attested by 
his official seal, but not subscribed, and containing his 

name only as printed in the body of the paper, the court 
has the power, after the defendant has entered an appear- 
ance, to amend by allowing the clerk to sign his name. 
Henderson v. Graham, 84 N. C. 496; Redmond vy. Mull- 
enax;) 113) NJ CG) S05) eSl0 mais eSoess. 708; 
On the other hand, where a summons is issued to an 

adjacent county, signed by the clerk of the superior court, 
but not attested by the seal, and served upon the defendant, 
it was held that, after an appearance by virtue of such 
service, the court might, in its discretion, allow the seal 
to be attached, as it could also to final process upon which 
property had been sold in another county, and after it 
had been returned by the officer who sold. Clark v. Hellen, 
23 N. C. 421; Seawell v. Bank, 14 N. C. 279; Purcell v. Mc- 
Farland, 23 N. C. 34. Redmond v. Mullenax, 113 N. CG 
505;)_ Si] a8 e See E708: 
The seal, though not required, or the signature, though 

not imparting authenticity in the county to which the sum- 
mons issues, is evidence of the fact that the clerk has ap- 
proved the prosecution bond or permitted the issuance on 
a proper affidavit; and when the defendant waives the in- 
formality or irregularity by appearing, the curative power 
of amendment may be invoked, but not when there is noth- 
ing upon the face of the paper to give assurance that it 
received the sanction of the clerk before it was delivered to 
the sheriff to be served. Redmond y. Mullenax, 113 N. C. 
BOS sol2 018" S:4 B.. -708. 

Same—Process Issued Out of County.—By amendment a 
seal may be affixed to a process issued out of the county 
after its return. McArter v. Rhea, 122 N. C. 614, 30 S, 
E. 128. 

Informalities Cured.—Informalities in the process may be 

cured by amendment, if allowed by the court. Page v. Me- 
Donald, 159) N.C. 38,974 SS: 642. 

Middle Initial Incorrect.—In an action instituted against 

husband and wife on a note signed by them as makers, the 

names of defendants in the summons and return were cor- 
rect except for the middle initial. It was held that upon 

the hearing of defendants’ motion to dismiss for want of 
jurisdiction, the court had discretionary power to permit 
the officer to testify that in fact the summons was served 
on defendants, and to permit plaintiff’s motion to amend 
the summons and to correct the officer’s return to show the 
correct names of defendants. Lee v. Hoff, 221 N. C. 233, 
19 °S. EB. (2d)* 858. 
Amendment to Give Effectual Jurisdiction.—Where process 

is erroneously made returnable before the clerk, instead of 
to the term of the court, the court at term, having acquired 
jurisdiction, may make all necessary amendments of the 
process and proceedings in order to give it effectual ju- 
risdiction, if no intervening and vested right is injuriously 
affected, and when the process is thus amended, it justifies 
the original service of any official action previously taken 
under it. Page v. McDonald, 159 N. C. 38, 74 S. E. 642. 
Amendment in Attachment Proceedings.—Amendment un- 

der this section may not be permitted where the rights of 
third persons are injuriously affected. And where the surety 
on defendant’s undertaking has executed a bond in a sub- 
stantial sum, in accordance with § 1-457, to discharge the 
lien on property which has been attached by virtue of a 
warrant based solely on an unfounded allegation in the af- 
fidavit, the allowance of an amendment thereafter to set up 
a new ground of attachment would have the effect of im- 
posing on the surety an obligation which he did not as- 
sume. Rushing v. Ashcraft, 211 N. C. 627, 629, 191 S. E. 
332. 

Allegations as to Value Supplied—Where in an action of 

claim and delivery of personal property, the allegation as 
to the value was omitted in the summons, the justice of 
the peace properly allowed a motion to amend by filling in 
the blank left for such allegation. Cox v. Grisham, 113 N. C. 
279, 18 S. E. 212. 

VI. AMENDMENTS AS TO PARTIES. 

Generally.—The power of the judge to make additional 
parties to an action is settled, especially when the amend- 
ment did not change the cause of action, nor work any in- 
justice to the opposing party. Mills v. Callahan, 126 N. C. 
756, 36 S. E. 164; North Carolina Bank, etc., Co. v. Wil- 
liams, 209 N. C. 806, 185 S. E. 18. 

Limitation on Operation of Rule.—The court has the 
power to make additional parties plaintiff or defendant. 
However, when the court makes a new party plaintiff it 
constitutes a new action against the defendant as to the 
new party and the action as to him does not relate back 
to the date of the institution of the original cause so as to 
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deprive the defendants of the right to plead the statute of 
limitations in bar of recovery in such action. Home Real 
Estate, seter,. Co: vs lockers i2i4: IN. Cs 28197" 8) tose 
Discretionary and Not Reviewable.—It very rarely happens 

that the making of additional parties prove prejudicial, and 
hence orders making such parties are discretionary with 
the trial court, and are not reviewable upon appeal. Tillery 
v. Candler, 118 N. C. 888, 889, 24 S. E. 709; Bernard v. 
Shemwell, 139 N. C. 446, 447, 52 S. E. 64. Burrel v. Hughes, 
116 N. C. 430, 21 S. E. 971; State v. Arrington, 101 N. C. 
109,.7 S. E. 652; Maggett v. Roberts, 108 N. C. 174, 12 S, 
E. 890; Wilmington vy. Board of Education, 210 N. C. 197, 
1250S... .767. 
New Parties to a Pending Action——By amendment proper 

new parties may be brought into a pending action. Dobson 
v. Southern Ry. Co., 129 N. C. 289, 40 S..E. 42. 
Making Parties after Judgment.—In a proper case addi- 

tional parties can be made even after judgment. Bird v. 
Gilliam, 125 N. C. 76, 78, 34 S. E. 196. 

Joint Payees—Statute of Limitation—Where a note is 
made to the husband and his wife as joint payees, and the 
action thereon is brought by the husband alone, an amend- 
ment joining the wife as a party to the action, after the 
running of the statute of limitations is in effect the bring- 
ing of a new action, which also will be barred. Fishell v. 
Evans, 193 N. C. 660, 137 S. E. 865. 

Correction of Mistake as to Parties Defendant.—Where a 
mistake has been made in designating the parties defendant 
to the action it is within the discretionary power of the 
superior court to allow the plaintiff to correct the mistake, 
both in the process and pleadings. Rosenbacher & Bro. v. 
Martin, 170 N..C. 236, 86 S. E. 785. 
Disintegrating Misjoined Parties—Where there has been 

a misjoinder of parties as well as causes of action, it is 
within the discretion of the trial judge at any time before 
verdict or adverse decision, to permit the withdrawal of one 
of the parties, leaving the action to proceed singly as to the 
other, and to allow a proper amendment of the pleadings as 
to the remaining cause, where the defendant has asked no 
affirmative relief and his defense cannot be prejudiced; but 
the defendant is entitled to recover his cost against the party 
retiring from the case. Campbell v. Washington Light, etc., 
Com 166 Ns) C488. 82 §S2 Bs 842. 

Withdrawal of One of Joint Plaintiffs—Statute of Limi- 
tation.—Where damages are sought by joint plaintiffs upon 
the alleged negligence of the defendant, the cause of ac- 
tion is such negligence; and where one of them is permitted 
to withdraw and the other to amend, owing to a mistaken 
construction of a contract as to the joint ownership of the 
property damaged, the amendment referring to the same al- 
leged negligent act does not create a new cause of action, 
but, being upon the same cause, relates back to the issuance 
of the summons, and when that was done in time the 
statute of limitations will not have run against it. Mc- 
Laughlin v. Raleigh, etc, R. Co, 174 N. C. 182, 93 S. E. 
748. See “Introducting New Cause of Action, Defense or 
Relief,” III. 
Striking One of Several Plaintiffs—Urnder this section the 

court, in its discretion, may allow the motion of one of the 
several plaintiffs to strike out his name, and the exercise 
of such discretion, whether by refusing or granting the mo- 
tion, is not reviewable. Jarrett v. Gibbs, 107 N. C. 303, 
NARS, dD eyes 
Refusal to Strike Discretionary.—The refusal or granting 

of a motion to strike out the name of a party is a matter 
of discretion and not reviewable, unless the refusal is placed 
on the want of power, in which case an appeal lies. Hender- 
son v. Graham, 84 N. C. 496; Jarrett v. Gibbs, 107 N. C. 
303;-3043 12-SpeBiwese: 
Substituting a Stranger for a Party.—In Bullard y. John- 

son, 65 N. C. 436, 438, the question whether, under the 
broad power of amending, the superior court in an action by 
A could strike out the name of A and insert that of B, a 
stranger to the controversy, either directly or indirectly, as 
by first adding the name of B as co-plaintiff, and then strik- 
ing out the name of A, was raised but was not decided. 
Substitution of Corporation for President Thereof. — ‘The 

trial judge has the power to allow the substitution of the 
company as the party plaintiff for the president of the com- 
pany, the character or nature of the action not being sub- 
stantially changed thereby. Street v. McCabe, 203 N. CG 
80, 164 S. E. 329. 

Administrator Made Party in Individual Capacity.— Where, 
in proceedings to sell lands to make assets, defendants 
pleaded the statute of. limitations as to certain indebtedness 
alleged in petitioner’s bill of particulars and asked for an 
accounting, and the parties thereupon agreed that the mat- 
ters in controversy should be heard by the judge without a 
jury upon an agreed statement of facts, and that the judge 
might find such additional facts as he may consider neces- 
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sary to complete determination of the matters in contro: 
versy, the proceeding is converted by consent into an admin- 
istration suit, and petitioner is precluded by the agreement 
from objecting to an order requiring her to be made a party 
in her individual capacity, and to account for certain money 
paid to her either individually or as the widow of the de- 
ceased, the agreement not constituting the proceeding a con- 
troversy without action in which the authority of the court 
is limited to the matters submitted. Edney v. Mathews, 218 
mee. 471, 10 S. .E. (2d):619, f 
Making Trustee Party.—Where money is borrowed to pay 

off a prior mortgage and the lender takes another mort- 
gage to secure the money so borrowed which is later de- 
clared invalid for improper acknowledgment, and the lender 

brings action to foreclose under the first mortgage under the 
doctrine of equitable subrogation: Held, the trustee can be 
made a party by amendment if it should be necessary. In- 

vestment Securities Co. v. Gash, 203 N. C. 126, 164 S. E. 628. 
Making New Parties upon Appeal to Superior Court.—A 

connecting line of carriers had been sued in a justice’s court 
for the statutory penalty in failing to transport the ship- 
ment within a reasonable time, and appealed to the superior 
court from an adverse judgment. It was held proper for 
the court, in its discretion to order the other carrier to be 
made a party therein, though the amount involved was less 
than $200, without the necessity of remanding the case to 
the justice’s court for that purpose. Sellars Hosiery Mills 
v. Southern R. Co., 174 N. C. 449, 93 S. E. 952. : 

Substitution of Plaintiff upon Appeal to Superior Court.— 

In Bullard v. Johnson, 65 N. C. 436, and State v. Cauble, 70 
N. C. 62, a new plaintiff was allowed to be substituted in a 
warrant issued by a magistrate after it reached the supe- 
rior court by appeal. Cheatham v. Crews, 81 N. C. 343, 364. 
Mistake in Designating Parties Defendant.—Where a mis- 

take has been made in designating the parties defendant to 
the action it is within the discretionary power of the su- 
perior court to allow the plaintiff to correct the mistake, 
both in the process and ap an Rosenbacher & Bro. v. 

i iINe G; 236586 Si Be 785. 

 cnaaaeeea of Mistake in Name Authorized.—The correc- 
tion of a mistake in the name of a party after judgment 
is expressly authorized by this section and does not come 
within the limitation of “‘one year after notice thereof’’ pre- 
scribed by section 1-220. Rosenthal vy. Roberson, 114 N. C. 

19 S. E. 667. 
otto Personae.—In a summons against A. H, B., the 
words “President of Southern Improvement Company,” are 
mere descriptio personae and do not make the company a 
party to the proceeding, but the court can allow an amend- 
ment making the company a party either with its consent 

or by service of such amended summons upon the corpora- 
tion. Plemmons vy. Southern Improve. Co., 108 N. C. 614, 
igus. by. 188. ; y a 
To Show Real Parties.—Upon the facts in this case, it is 

held, on appeal, that the trial court properly allowed the 
plaintiffs to amend their complaint to allege that some of 
the plaintiffs had acquired the interests of the others in a 
policy of insurance against loss by fire, in furtherance of 
justice, under the provisions of this section. Redmon v. 
Netherlands Fire, etc., Ins. Co., 184 N. C. 481, 114 S. 
E. 758. 

VII. AMENDMENTS BEFORE JUSTICES OF THE 
PEACE. 

Generally.—A justice of the peace has power to amend any 
warrant, process, pleading or proceeding in any action pend- 
ing before him, either civil or criminal, either in form or 

- substance. Cox v. Grisham, 113 N. C. 279, 18 S. E. 212. 
Before the adoption of the Code there was no statute in- 

vesting the court with the power of amending a process, 
proceedings, &c., had before justice of the peace. The only 
legislation on that subject was that “no process issued by a 
justice of the peace shall be set aside for the want of form 
if the essential matters are set forth therein.’”’ This em- 
braced civil as well as criminal process, but gave no power 
to amend in matters of substance. State v. Vaughn, 91 N. 

Bs 934. 
ta of Pleadings—Ample Power to Amend.—The plead- 

ings in a justice’s court need not be in any particular form 
or drawn with technical accuracy, but are sufficient if they 
“enable a person of common understanding to know what 
is meant,’ and they may not “be quashed or set aside for 
want of form, if the essential matters are set forth therein,” 
and ample powers are given the court to amend either in 
substance or form, at any time before or after judgment in 
furtherance of justice. Aman v. Dover, etc., R. Co., 179 
mes, 310, 102 S.. EB. 392: 
Amendment to Show Jurisdiction—In a proceeding before 

a justice’s court, if the averment of value is omitted from 
the summons by mistake or inadvertence, an amendment 
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may be allowed even on the trial in the superior court, to 
make it appear that the justice’s jurisdiction was not 
properly exercised. 
Pane Seay 

im- 
Cox v. Grisham, 113 N. C. 279, 18 S, 

VIII. SPECIFIC INSTANCES. 
Setting up Mistake in Deed.—In an action to recover land, 

the Court may allow an amendment so as to set up a 
mistake in a deed. Ely v. Early, 94 N. C. 1. 
A petition to lay out roads is within the meaning of 

this section authorizing the court to amend pleadings in any 
action, etc. Pridgen vy. Anders, 52 N. C. 257. 
Express Contract of Complaint on Quantum Meruit.— 

Upon a complaint broad enough to set out an action on 
the quantum meruit, the plaintiff will not be confined to the 
express contract, and if not broad enough, the court may 
allow an amendment after a verdict making it so. Roberts 
v. Deming Woodworking ConmillaiN. iC. 442716 GS) Ee 415. 
Increasing Amount of Demand.—In an action by the mort- 

gagee to recover the value of a crop, subject to the lien of 
his chattel mortgage against the defendant, who is alleged to 
have received it to his own use, it is discretionary with the 
trial judge to allow the plaintiff to amend his complaint, 
either before or after verdict, so as to increase the amount 
of his demand in conformity with the facts he has proved 
upon the trial. Warrington vy. Hardison, 185 N. C. 76, 116 
S. E. -166. 
To Allege Warranty.—Where the plaintiff seeks to recover 

damages upon the allegation that the defendant falsely and 
knowingly induced him to purchase an automobile upon false 
representations, it is within the sound discretion of the trial 
judge to permit an amendment alleging a warranty, in ad- 
dition to the allegations in the original complaint; and 
where the statute of limitations has not run as to the latter, 
the amendment cannot be construed to have a different re- 
sult. Wiggins v. Landis, 188 N. C. S167 124) Se ie e621 
After Plea of Contributory Negligence.—Where, in’ an ac- tion involving the issue of negligence, contributory negli- gence is pleaded in substance by defendant, an amendment allowed defendant to make his allegation more specific is not held reversible error. Gholson y. Scott, 200 N. C. 429, 157 

S.E: 64. 

§ 1-164. Amendment changing nature of action 
or relief; effect.—When the complaint is so 
amended as to change the nature of the action 
and the character of the relief demanded, the 
judgment rendered does not operate as an estoppel 
upon any person acquiring an interest in the prop- 
erty in controversy prior to the allowance of the 
amendment. (Rey., s. 508; 1901, c. 486; C. S. 548.) 
Cited in Pierce vy. Mallard, 197 N. C. 679, 681, 150 S, Beoge 

§ 1-165. Unsubstantial defects disregarded.— 
The court or judge shall, in every stage of the ac- 
tion, disregard any error or defect in the pleadings 
or proceedings which do not affect the substantial 
rights of the adverse Party; and no judgment may 
be reversed or affected by reason of such error or 
defect. (Rev., s. 509; Code, s. 276; R. Cateidy: ssi 
BGs Cl CiRY arash. S 549.) 
Cross Reference.—As to variance, material and 

rial, between pleading and proof, see § 1-168. 
Under this section the form of the prayer for judgment is not material. It is the facts alleged that determine the nature of the relief to be granted. Bolich y. Prudential Ins} Cory 206 Nit C: Jag 150; 1738S. E320: 
Trial of Causes upon Their Merits.—It is manifest from this and other sections of the Code that the new system, in its whole structure and scope, looks to a trial of a cause upon its merits, and discountenances objections for defects which may be corrected and removed when made in apt time, and will not entertain them after trial and verdict. Halstead v. Mullen, 93 N. C. 202.) 255. 
In construing the identical section of the Ohio Code it is said: “Slight mistakes or omissjons in pleading, will be cured by judgment; but where the pleading is totally de- fective, showing on its face that the party can claim no right under it, the judgment will be held erroneous.” See 

2 Ohio State Reports 21. 
Clerical errors shall be disregarded under the provisions of this section. See Patterson v. Walton, 119 N. C. 500. 26 S. E. 43; Clawson v. Wolfe, 77 N. CG. 100, 102. 
A warrant in attachment, in substantial conformity with sec, 1-447, and, in fact, executed by the deputy sheriff of the proper county, is valid, and will not be held otherwise when 

immate- 
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verified by a proper agent, though by apparent clerical 
error it was stated in its beginning to have been made by 
a member of the firm, the power of the trial judge to allow 
amendments being plenary under the provisions of this 
section. May Co. v. Menzies Shoe Co., 186 N. C. 144, 119 S. 
22/4 

Defective Return of Process—Defect in Name.—A defect- 
ive or informal return of process will be cured after judg- 
ment. Crawford v. Bank, 61 N. C. 136; so will also a de- 
fect in the name of a defendant in the summons. Clawson 
v. Wolfe, 77 N. C. 100. 
Mistake in Name.—Names are used to designate persons, 

and where the identity is certain a variance in the name 
is immaterial, and hence will be disregarded. Patterson v. 
Walton, 119 N. C. 500, 26 S. E. 43. 
By the Supreme Court.—The Supreme Court will disre- 

gard errors or defects in the pleadings or proceedings in the 
Superior Court, which are immaterial and where no sub- 
stantial rights of the appellant will be injuriously affected 
thereby. Ricks v. Brooks, 179 N. C. 204, 102 S. E. 207. 
The interpretation put upon a similar section in the courts 

of New York is that such defects as would be remediable 
by amendment that does not change substantially the claim 
or defense, will not sustain an application to dismiss the 
action, Loundsbury v. Purdy, 18 N. Y. 515. Halstead v. 
Mullen, 93 N. C. 252, 255. 
Cited in Bridgeman v. Pilot Life Ins. Co., 197 N. C. 

599, 150 S. KE. 15; Brewer v. Brewer, 198 N. C. 669, 153 
S. E. 163; Pierce v. Mallard, 197 N. C. 679, 681, 150 5S. 
E. 342. 

§ 1-166. Defendant sued in fictitious name; 

amendment.—When the plaintiff is ignorant of the 
name of a defendant the latter may be designated 
in a pleading or proceeding by any name; and 
when his true name is discovered, the pleading or 
proceeding may be amended accordingly. (Rev., 
s. 510: Codensacte. CG, C. P.,/s.134;-C.25.9550:) 
Cross Reference.—As to amendment in the discretion of 

the court for correcting a mistake in the name of any party, 
etc., see § 1-163. 

Editor’s Note.—A defendant ought to be sued in the sur- 
name of his ancestors and the christian name given to him 
in baptism. If he is known by two names, he may he 
sued by either, or if the real name is unknown he may be 
sued, under this section, by a fictitious one. 
Discretion of Court.—Where a mistake has been made in 

designating the parties defendant to the action it is within 
the discretionary power of the superior court to allow the 
plaintiff to correct the mistake, both in the process and 
pleadings. Rosenbacher & Bro. v. Martin, 170 N. C. 236, 
8 S. E. 785. 
Two Names Designated.—In construing the similar section 

of the Ohio Code it is said: ‘“The law supposes every one ta 
have a family name and a given name, and allows two 
fictitious names to be inserted when either of the real ones 
are unknown.” 5 Rob. 599, 
Middle Name.—The law recognizes but one middle name. 

The omission of a middle name is unimportant, and if a 
wrong middle name is inserted, it may be struck out as 
surplusage. 39 Barb. 479; 5 Johns 84. See also, Evans v. 
Brendle, 173 N. C. 149, 91 S. E. 723. 

§ 1-167. Supplemental pleadings.—The plaintiff 
or defendant respectively may be allowed on mo- 

tion to make a supplemental complaint, answer 
or reply, alleging facts material to the case oc- 

curring after, or of which the party was ignorant 
when his former pleading was filed. Ejither party 
may set up by a supplemental pleading, the judg- 
ment or decree of any court of competent juris- 

diction, rendered since the commencement of an 
action, determining all or anv vart of the matter 

in controversy in said action, and if the judgment 
is set up by the plaintiff, it shall be without prej- 
udice to any provisional remedy theretofore is- 
sued or other proceedings had in the action on 

his behalf. Such motions may be made before 

the clerk of the superior court of the’ county in 

which the action is pending, by filing with the 
clerk the original and one copy of the proposed 
amended pleading and motion, which copy shall 
be forwarded to the opposing party or counsel 
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and in whicn motion the clerk shall name a day 
and time of not less than ten days, unless by con- 

sent, to hear any objection to same; from the de- 
termination of the clerk, either party may have 

the matter sent to the judge of, or holding courts 
in the judicial district in which the matter is 
pending, by giving notice thereof to the clerk 
and opposing party or counse! within ten days 
from such date of hearing by the clerk: Provided, 
such motion shall be made at least thirty days be- 
fore the convening of a term of court at which 
the cause may be calendared for trial. (Rev., s. 

Bit: Code; 8.277: -C. Cabs, 136771929--c. once 
S. 551.) 
Editor’s Note-——At common law defendant could take ad- 

vantage of a defense arising after the commencement of 
the action by a plea puis darrein continuance if it occurred 

after the plea was filed. Williams v. Hutton, etc., Co., 164 
N. C. 216, 80 S. KE. 257. The supplemental answer pre- 
scribed by this section takes the place of the former plea 
puis darrein continuance. 
The Act of 1929 added the third sentence and proviso 

to this section. 
The office of a supplemental pleading is to bring into the 

record new facts, so that the court may render its final 
judgment upon the facts existing at the time of its rendi- 
tion. See 90 Indiana Reports 585. And it has been held that 
the analogous section of the Ohio Code affords the only 
proper method of presenting facts occurring during the pend- 
ency of an action. See 37 O. S. 291; 10 O. S. 372. 

It is within the discretionary power of the trial court to 
allow the filing of a supplemental complaint. Speas v. Greens- 
boro, 204 N. C. 239, 167 S. E. 807. 

Plea of Puis Darrein Waived Previous Pleas.—At com- 
mon law such a plea confesses the matter which was before 
in dispute between the parties, and is therefore a waiver of 
all the pleas previously pleaded. But in this state a plea 
of puis darrein continuance is in no case construed as a 
relinquishment of any plea or pleas previously entered. Mor- 
gan v. Cone, 18 N. C. 234, 235. 
Truth of Plea of Puis Darrein.—A plea of puis darrein 

continuance will be refused unless the court is satisfied of 
its truth, McNaughton & Co. v. Naylor, 2 N. C. 180. 

Same—When Allowance Discretionary.—Where a petition 
to be allowed to file a plea puis darrein continuance does not 
set forth facts which, if true, would be a bar to a recovery; 
its allowance is discretionary with the court. Balk v. Har- 
LISP loO Ne, Coosa al a Seh. so4i: 
Release Puis Darrein.—A release to party to a suit, made 

during its pendency and after the issues are joined, can- 
not operate as a defense, unless it be pleaded specially since 
the last continuance. Smithwick v. Ward, 52 N. C. 64, 75 
Am. Dec. 453. 

Defect of Title Raised by Plea Puis Darrein—While a 
plaintiff cannot recover upon the title accruing after the 
commencement of an action to recover land, a defendant 
will be permitted by an amendment to his answer in the 

nature of a plea since last continuance to plead defects in 
the plaintiff’s title, or matter validating his own, which ac- 
crued since the action began. Taylor v. Gooch, 110 N. C. 
nieve a bpey da 

When Supplemental Complaint or Answer Required of 

New Parties—A supplemental complaint or answer is re- 
quired from new parties only when the previous record of 
the cause does not show how they are connected with the 
controversy or interested in its result; but where the death 
of the original party and the relationship of the new parties 
to him are ascertained, there seems to be no necessity for 
supplemental pleading. Hughes v. Hodges, 94 N. %. 56. 
When a nonsuit has been entered, it is too late to file a 

supplemental answer containing a counterclaim. Sydnor Pump 
etc:, ‘Co. ‘vz Rocky “Mount “Ice Co:;) 125) Ne u@ a0. 44 
E. 198. 
Laches is, in the discretion of the court, ground for re- 

fusing consent to file supplemental pleadings. 16 Abb. 269; 
6 Duer 661, affirming 19 N. Y. 207, 

§ 1-168. Variance, material and immaterial.—1. 

No variance between the allegation in a pleading 
and the proof shall be deemed material, unless it 
has actually misled the adverse party to his prej- 
udice in maintaining his action upon the merits. 
Whenever it is alleged that a party has been so 
misled, that fact and in what respect he has been 
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misled must be proved to the satisfaction of the 
court; and thereupon the judge may order the 
pleading to be amended upon such terms as shall 
be just. 

2. Where the variance is not material as herein 
provided, the judge may direct the fact to be 
found according to the evidence, or may order an 
immediate amendment without costs. (Rev., ss. 
515, 516; Code, ss. 269, 270; C. C. P., ss. 138, 129; 
Sits 552.) 

Cross Reference.—As to error or defect in pleadings or 

proceedings which does not affect substantial rights, see § 
1-165. 
Editor’s Note.—Under this section two situations may 

present themselves: (1) If the variance is not material, the 
court may direct the facts to be found according to the 
evidence; (2) if the variance is material and the adverse 
party has been taken by surprise or been misled, the court 
may allow an amendment upon such terms as may be just. 
Deligny v. Tate Furniture Co., 170 N. C. 189, 86 S. E. 980; 
Brown v. Morris, 83 N. C. 252, 256; Wills v. Branch, 94 
N. C. 142, 148. 

Hence, when the proof materially departs from the al- 
legation, there can be no recovery without an amendment. 
McKee v. Lineberger, 69 N. C. 217; Brittain v. Daniels, 94 
WN. C. 781; Faulk v. Thornton, 108 N. C. 314, 12 S. E. 998; 
Pendleton v. Dalton, 96 N. C. 507, 2 S. E. 759; Hunt v. Van- 
derbilt, 115 N. C. 559, 20 S. E. 168; Green v. Biggs, 167 N. C. 
417, 83 S. E. 553; Talley v. Harriss Granite Quarries Co., 
174 N. C. 445, 447, 93 S. E. 995. 

In construing the same provision of the Ohio Code it is 
said: To constitute a variance between the allegations and 
the proofs, the difference must be as to the substantial ele- 
ments of the case, and not as to the legal conclusions from 
the facts drawn by the pleader. 27 O. S. 159, 
Difference of the Old and New Rule on Variances.—The 

only observable difference between the old and the new 
rule is that a variance, so slight and unimportant that the 
adverse party cannot have been misled by it is deemed 
immaterial and the court will either order an amendment 
without terms, or will consider the pleading as if amended, 
and permit evidence to be given under it. And even in the 
case of a material variance, so substantial that the adverse 
party may have been misled by the averments, still, if the 

proofs have an apparent relation to and connection with 
the allegations, the court will allow an amendment, though, 
upon terms. But where the proof establishes a case wholly 
different from the one alleged and inconsistent therewith, 
then no amendment is permitted, but the cause of action 
must fail. Carpenter v. Huffsteller, 87 N. C. 273, 278. 

Uniformity of Allegata et Probata Not Wholly Dispersed.— 
The liberal construction given to pleadings under the Code 
system does not avoid the necessity that the proof must 
correspond with the allegation, for proof without allegation 
is as unavailing as allegation without proof; and where the 
difference between the allegation of the pleading and the 
proof is substantial, so as to grossly mislead the other party, 
amounting to alleging one cause of action and proving an- 
other, it is not allowed. Talley v. Harriss Granite Quarries 
Co., 174 N. C. 445, 93 S. FE. 995; Willis v. Branch, 94 N. C. 
142, 148, 
The chief purpose of pleading is to enable the parties to 

litigate their rights intelligently and fairly and prevent shifts 
and undue advantage. It is a well-settled rule that there 
must be allegata et probata. It follows that the court should 
not receive evidence that is not pertinent in some aspect of 
material allegations in the complaint, nor should it receive 
evidence to prove a cause of action not alleged. McKee v. 
Lineberger, 69 N. C. 217; Mclaurin v. Cronly, 90 N. C. 
50; Brittain v. Daniels, 94 N. C. 781; Greer v. Herren, 99 
N. C. 492, 6 S. E. 257; Faulk v. Thornton, 108 N. C. 314, 
320, 12 S. E. 998. 
Evidence Not Rejected unless Party Misled.—Kven though 

there be a variance between the allegations of the complaint 
and the evidence adduced, the evidence should not be re- 
jected unless the variance will mislead the other party to 
his prejudice. Mode v. Penland, 93 N. C. 292, 293, 295; 
Morgan vy. First Nat. Bank, 93 N. C. 352, 357. 
Accordingly it is held that where a railroad company is 

sued by a passenger for a wrongful ejection from its train 
alleged to have been at a certain one of its stations, and 

upon the trial the evidence of both parties relates with una- 
nimity to a certain other of its stations, the variation will 
not be deemed as material. Edwards v. Southern R. Co., 
fa, © 278, 78 S..B: 219, 
Leave to Amend in Case of Substantial Variance.—Where 
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there is a substantial variance between the allegations of 
the pleading and the proof, the proper procedure is to ask 
leave to amend the pleading to conform to the proof, (which 
will be allowed without cost) and it cannot be maintained 
that the judge should disregard the variance and give judg- 
ment according to the proof irrespective of the allegations of 
the pleading. Haughton v. Newberry, 69 N. C. 456, 459. 
Objection to Be Taken in Apt Time.—An objection to a 

variance between the allegations of the pleadings and the 
proof, when prejudicial and misleading, etc., should be taken 
in apt time. Patterson v. Champion Tumber Co., 175 N. 
C. 90, 94 S. E. 692. 

Defendant Must Pursue Remedy Prescribed.—In the case 
of a variance between the allegations of the complaint and 
the proof upon the trial, the defendant must pursue the 
remedy prescribed in this section or the variance, under our 
liberal practice of construction, will be deemed immaterial. 
Simmons v. Roper Lumber Co., 174 N. C. 220, 221, 93 S. 
E. 736. See also, Whichard v. Lipe, 221 N. ie Sosa Sy ks 
(2d) 14,189. As LAs sea adiss vop:): 
The adverse party must allege that he was misled, and 

must prove that fact “‘to the satisfaction of the court,’ and 
show wherein he was misled, and the only penalty and 
remedy prescribed is an amendment upon such terms as the 
court may deem just. There is no penalty allowed of dis- 

missal of the action or loss of substantial rights by either 
party. The sole object is that the case shall be tried and 
decided upon its merits. Wright v. Teutonia Ins. Co., 138 
Ne Greases 496. OLS, B55, 

Allegations of time and place are not in general material, 
and hence a variance between them and the proof shall be 
disregarded. Pegram v. Stoltz, 67 N. C. 144, 147. 
Examples of Immaterial Variances.—In an action against 

a street car company for injuries sustained, the plaintiff al- 
leges that at the time of his injury he was using an iron rod 

to replace the derailed car on the track, and that he first 
connected the rod with the car and then with the rail, and 
he was permitted to prove that he first connected the rod 
with the rail and then with the car. This was held to be 
a variance but not such as to mislead the defendant, and 
therefore immaterial. Dellinger v. Charlotte Elect. R. Co., 
160 N. C. 532, 539, 76 S. E. 494. 
Where the complaint against a telegraph company for 

damages for delay in the delivery of a message alleges that 
the defendant received the telegram sued on at its office 
at A., and the evidence tends to show that it was received 
at B., a near-by point, and telephoned to A., by the de- 

fendant’s agent there, and there is nothing to indicate 
that the defendant was misled or was unprepared to meet 
the evidence introduced, or was thereby prejudiced. Held, 
the variance between the allegation and the proof was 
neither material nor fatal. Brown v. Western Union Tel. 
Con, 169) No Gi 509) S609. By. 290: 
Where the answer averred a mutual understanding be- 

tween the intestate and feme defendant, that an adequate 
compensation should be provided in the former’s will, ‘“‘to 
the extent of $2,000 at least,’? while the verdict establishes 
a fixed and definite sum, it was held that this did not con- 
stitute a material variance. Lawrence v. Hester, 93 N. 
C. 79; 813 
Where the allegations of the complaint set forth a prom- 

issory note, and the evidence introduced proved the instru- 
ment to be a bond, the variance was, in view of the cir- 
cumstances of the case, held to be an immaterial one 
which should be disregarded. Lilly v. Baker, 88 N. C. 151, 
152. 
Where a plaintiff, in his complaint, alleged and set out 

a case in trover, and the proof showed that it should have 
been in the nature of an assumpsit for money had and 
received, it was held, that the plaintiff was entitled to re- 

cover, notwithstanding the variance. Oates, etc, Co. v. 

Kendall, 67 N. C. 241. 
In an action for the recovery of the possession of personal 

property where the proof revealed that the defendant did 
not have the possession of such property, though he had 
converted it, the complaint may be so amended as to change 
the relief sought from that for the possession of the property 
to that for the recovery of the value thereof, since the de- 
fendant will not be misled thereby. Haughton y. Newberry, 
69 N. C. 456; Webb v. Taylor, 80 N. C. 305. 

§ 1-169. Total failure of proof—Where the alle- 

gation of the cause of action or defense to which 

the proof is directed is unproved, not in some 
particular or particulars only, but in its entire 
scope and meaning, it is not deemed a case of va- 

riance, but a failure of proof, (Rev., s, 517; Code, 
eer ce (CaPysiees: C. S568.) 
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Editor’s Note.—A failure of proof is where no cause of ac- 
tion or defense whatever has been proved. 9 Daley 391. If 
there is a failure to prove a cause of action or ground of 
defense in some particular, it is a variance only, but if 
there is total want of any allegation in the pleading of the 
subject matter as a cause of action or ground of defense, it 
is a failure of proof. 10 Barb. 321; 2 N. Y. 500. 
No Amendment Where Proof Wholly Different from Al- 

legations.—_No amendment of pleadings will be allowed where 
the cause of action proved is wholly different from that al- 
Jeged. Grant v. Burgwyn, 88 N. C. 95. 
Same—Relief.—A plaintiff cannot sue upon one contract 

and prove another essentially different contract. This is 
more than a mere variance; it is a failure of proof. But 
if he sues for specific relief, to which he is not entitled, 
upon facts which show him entitled to other and different 
relief, he may be adjudged to have that relief to which he 
is in law entitled. Wright v. Teutonia Ins. Co., 138 N. C. 488, 
AO2 OLS. ine S5s 

Cited in Whichard v. Lipe, 221 N. C. 53, 57, 19 S. EB. (2d) 
14, 139 A. L. R. 1147 (dis. -op.). 

SUBCHAPTER VIL. TRIAL AND UTS IN- 
CIDENTS. 

Art. 19. Trial. 

§ 1-170. Defined.—A trial is the judicial exami- 
nation of the issues between the parties, whether 
they be issues of law or of fact. (Rev., s. 526; 

Codes. ,3972,C, GC,’ Bieta Be seaiet ood.) 
Summary Proceedings.—In construing the section of the 

Ohio Code which is identical with this section, the court, in 
Railway v. Thurstin, 44 O. S. 523, 528 says: “It seems clear 

that the issues here referred to are those which arise upon 
the pleadings and do not relate to controversies involved in 
summary proceedings like the one now under consideration, 
although the pendency of the action in which it is involved 
depends upon the disposition of it by the court.” 
Impaneling a jury is embraced in a “‘trial’? 42 Ohio State 

Reports, 596, 602. 

Quoted in Dunn v. Tew, 219 N. C. 286, 13 S. E. (2d) 536. 

§ 1-171. Joinder of issue and trial—-Pleadings 
shall be made up and issues joined before the 

clerk. After pleadings have been so made up and 
issues joined, the clerk shall forthwith transmit 
the original papers in the cause to the court at 
term for trial upon the issues, when the case shall 

be proceeded with according to the course and 
practice of the court, and on appeal with the same 
procedure as is now in force. (1919, c. 304, s. 8; 
Ex Sesss 19910 c7 Gensel senG: Sapp bs) 
Editor’s Note. — This section was re-enacted without 

change by the Public Laws of 1921, Extra Session. 
Trial Procedure Before Passage of This Section.—Prior to 

this act the practice, concisely stated, was as follows: the 
summons was returnable to a regular term of the superior 
court to be held in the county from which it was issued; 
the complaint was to be filed in the clerk’s office on or 
before the third day of the term to which the action was 
brought, and at the same term the defendant was to appear 
and demur or answer; if the defendant failed to appear the 
plaintiff, if not entitled to a judgment by default final, was 
authorized to take a judgment by default and inquiry. The 
inquiry was to be executed at a succeeding term for the 
obvious reason, if for no other, that the defendant’s right 
to answer precluded such inquiry at the return term. Hill 
v. Huffines Hotel Company, 188 N. C. 586, 588, 125 S. 
E. 266. 
This section has reference to the clerk and was not in- 

tended to impair the broad powers conferred on the judge, 
who “may in his discretion and upon such terms as may be 
just allow an answer or reply to be made, or other act 
done, after the time limited or by an order to enlarge the 
time,” under section 1-152. Smith v. New York Life Ins. 
Co, 2080 N.«G..99,) JORII79 4S S457, 
Transferring Papers Where No Answer Filed.—If this sec- 

tion were interpreted as providing that original papers can 
be transferred to the docket for trial in term only after an 
answer is filed, some difficulty might be encountered in as- 
sessing damages in cases where no answer is filed. Hill v. 
Huffines Hotel Company, 188 N. C. 586, 589, 125 S. E. 266. 

§ 1-172. How issue tried.—An issue of law must 
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be tried by the judge or court, unless it is referred. 
An issue of fact must be tried by a jury, unless a 
trial by jury is waived or a reference ordered. Every 
other issue is triable by the court, or judge, who, 
however, may order the whole issue, or any spe- 
cific question of fact involved therein, to be tried 
by a jury, or may refer it. (Rev., s. 527; Code, ss. 
398, 399; C. C. P., ss. 224, 225; C. S. 556.) 

Cross References.—As to reference: by consent of parties, 
see § 1-188; by direction of the court, see $ 1-189. As to 
waiver of jury trial, see § 1-184 and the North Carolina 
Constitution, Article IV, section 13. 

Plaintiff Entitled to Jury Trial.—In all actions under the 
C. C. P., where legal rights are involved and issues of fact 
are joined by the pleadings, the plaintiff is entitled to a 
trial by jury, and cannot be deprived of this right except 
by his consent. Andrews v. Pritchett, 66 N. C. 387; ap- 
proving Hatcheli v. Odom, 19 N. C. 302. 
Methods of Waiving Jury Trial—There are three modes 

of waiving a jury trial: 1, by default; 2, by written con- 
sent; and 3, by oral consent, entered on the minutes of 
the Court. Armfield v. Brown, 70 N. C. 27, 29. 
When Issues of Fact Tried by Judge.—The duty of try- 

ing issues of fact cannot be imposed on the judge except 
when, by consent of the parties, the judge is substituted for 
the jury. Lee v. Pearce, 68 N. C. 76, 89, overruling Golds- 
borough v. Turner, 67 N. C. 403. 

What the evidence would have been had a jury been im- 
paneled could not be anticipated by the court, and the 
court was without jurisdiction under this section to try 
the issues of fact which arose upon the pleadings. Her- 
shey Corp. v. Atlantic Coast Line R. Co., 207 N. C 122, 
124, 176 S. E. 265. 

Judge May Disregard Agreement to Waive Jury Trial.— 
The trial judge, in the exercise of a sound discretion, may 
disregard the agreement of the parties that a jury trial 
shall be waived or that a reference shall be made of issues 
other than those of fact in an action upon contract. Ijimber 
Company v. Lumber Company, 137 N. C. 431, 49 S. E. 946. 
As to waiver, see § 1-184 and notes thereto. 
Right to Jury Trial When Case Referred.—Where a refer- 

ence is by consent, the parties waive the right to have any 
of the issues of fact passed on by a jury. Where the refer- 
ence is compulsory, the excepting party has the right to 
have all issues of fact which arise on the pleadings, sub- 
mitted to a jury, but not the questions of fact which arise 
on exceptions to the findings of fact by the referee. State v. 
Askew, 94 N. C. 194; Armfield v. Brown, 70 N. C. 27. 

Equitable Element Cannot Defeat Right to Jury Trial.—A 
party has a right to a jury trial of an issue of fact, as 
well when it involves an equitable as a legal element en- 
tering into the merits of the controversy. Worthy v. 
Shields, 9) N. C. 192. 
Submission of Evidential Issues Error.—The only issues 

proper to be submitted to the jury are those raised by the 
constitutive facts alleged on the one side and denied on the 
other; and those issues which are merely evidential, and 
when found by the jury, only furnish facts which would be 
evidence to prove the main issue, should never be submitted, 
Patton v. Western, etc., R. Co. 96 N. ©) 455, 456, 1°S; 
BE. 863. 
Jury Impaneled but No Evidence Adduced.—On the trial 

of a civil action when the jury were sworn and impaneled 
and issues framed, but no evidence adduced on either side, 
and the jury were discharged without verdict it was Held, 

(1) That the parties stood at issue on the pleadings just 
as they were before the jury were sworn. 

(2) That in such case the judge has no right to pass 
upon the issues, except upon a waiver of jury trial in ac- 
Raeoee with section 1-184. Chasteen v, Martin, 81 N. 
Sol. 

Appeal.—Where the parties waive a jury trial and agree 
to trial by the court, the court’s findings of fact from the 
evidence are binding and conclusive upon appeal. Berry vy. 
Payne, 219 Ns Co 1/1, 13S. es ed oat, 
ates in Berry v. Payne, 219 N. C. 171, 13 S. E. (2d) 

217. 
Cited in Piedmont Wagon Co. y. Byrd, 119 N. C. 460, 26 

S. E. 144; Grimes v. Home Ins. Co., 217 N. CG 259, 7 S. 
E. (2d) 557. 

§ 1-173. Issues of fact—Every issue of fact 
joined on the pleadings, and inquiry of damages 
ordered to be tried by a jury, must be tried at the 
term of the court next ensuing the joinder of issue 
or order for inquiry, if the issue was joined or 
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order made more than ten days before such term, 
but if not, they may be tried at the second term 
after the joinder or order. (Rev., s. 528; Code, s. 
Merete, Pes) 230;\ 1993; c. 64; 1928/4: by C. 
S. 557.) 

Editor’s Note.—Prior to the passage of the Act of 1923 the 
time specified by this section was thirty days before the 
term. The same act substituted the word “may” for 
“must’’ in the next to the last line of the section. ; 
Acts 1925, c. 5 did not affect the wording of the section 

but corrected an error in the amending act of 1923. . 
Power of Judge to Compel Party to Proceed.—The judge 

is without authority to compel a party to an action to 
proceed with the trial of a cause transferred to the civil is- 
sue docket when the issue has been joined within ten days 
from the commencement of the term. Cahoon y. Everton, 
fave N. 'C. 369, 121 S.- Ex 612. 
Amended Answer Raising Additional Issue.—Where, at 

trial term, an amended answer to an amended complaint 
raises additional issues of fact, the defendant is entitled to 
a continuance. Dobson v. Southern Ry. Co., 129 N. C. 289, 
40 S. E. 42. 

Issue of Insanity.—In an indictment for murder, there be- 
ing no allegation that the prisoner was insane at the time 
of the trial, no issue as to insanity need be submitted. 
State v. Spivey, 132 N. C. 989, 43 S. E. 475. 

Cited in Denmark v. Atlantic, etc., R. Co., 107 N. C. 

185, 12 S. E. 54; Simms v. Sampson, 221 N. C. 379, 389, 20 
mms, (2d) 554; 

§ 1-174. Issues of fact before the clerk.—All is- 
sues of fact joined before the clerk shall be trans- 

ferred to the superior court for trial at the next 
succeeding term, and in case of such transfer nei- 
ther party is required to give an undertaking for 
Gosts, (Rev., s. 529; C. S. 558.) 
Denial of Good Faith in Condemnation Proceedings. — 

When in proceedings by a railroad company to condemn 
lands, the answer denies the intention of the petitioner in 
good faith to construct the proposed railroad, the pleadings, 
in this respect, do not raise an issue of fact to be transfer- 
red to and tried by the Superior Court in term, under the 
provisions of this section. Madison County R. Co. v. 
Gahagan, 161 N. C. 190, 76 S. E. 696. 
Review of Clerk’s Decisions.—The rulings or decisions of 

the clerks of the court must, as stated in this section, be 
transferred for trial to the next succeeding term of _the 
Superior Court, if determinative issues arise on the pleadings 
in a procedure where the adversary rights of litigants are 
presented; and if there be issues of law or material questions 
of fact decided by the clerk, they may be reviewed by the 
judge at term or in chambers, on appeal properly taken; 
and in passing upon these questions of fact, the court may 
act on the evidence already received, or if this is not satis- 
factory, it may ordinarily require the production of other 
evidence as an aid in the proper disposition of the question 
presented. Mills v. McDaniel, 161 N: C. 112, 76 S. E. 551. 

§ 1-175. Continuance before term; affidavit—A 
party to an action may apply to the court in which 
it is pending, or to the judge thereof, by affidavit, 
thirty days before the trial term, and after three 
days notice in writing to the adverse party, to 
have the trial continued to a term subsequent to 
that in which it is regularly triable. The court or 
judge may continue the trial as asked for, on such 
terms as may be just, if satisfied— 

1. That the applicant has used due diligence 
to have his case ready for trial. 

2. That by reason of circumstances beyond 
his control, which he must set forth, he cannot 
have a fair trial at the regular trial term. If the ap- 
plication is made by reason of the expected absence 
of a witness, it must state the name and residence 
of the witness, the facts expected to be proved by 
him, the grounds for the expectation of his nonat- 
tendance, and that the applicant expects to procure 
his evidence at or before some named subsequent 
term. The applicant must in all cases pay the costs 
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of the application. (Rev., s. 530; Code, 401: C. C. 
Py s..227; CS. 659.) 
Continuance Lies in Discretion of Judge—The matter of 

granting or refusing a continuance of a cause for trial rest 
in the discretion of the trial judge, and the exercise of such 
discretion is not reviewable on appeal, in the absence of 
gross abuse. Piedmont Wagon Company vy. Bostic, 114 
Nu. Cr 3758 5 24 See 525: 
Continuances Not Favored by Law.—Continuances are not 

favored by the law. One of the immortal provisions of the 
Magna Charta is that justice shall neither be delayed nor 
denied, and these are coupled together, for a delay of justice 
is often a denial of justice. Piedmont Wagon Company vy. 
Bostic, 118 N. C. 758, 759, 24 S. E. 525. 
Who May Make Affidavit—In the United States Supreme 

Court it has been held that an affidavit for a continuance 
must be made by some one interested in the suit or ac- 
tion. See Hunter vy. Kennedy, 1 Dall. Shel Le Ed. 46. 

§ 1-176. Continuance during term—The judge 
at any time during the term at which an action is 
triable may continue the trial on the applica- 
tion of either party, and on such terms as shall be 
just, if satisfied— 

1. That the applicant has used due diligence 
to be ready for trial. 

2. That he cannot have a fair trial at that 
term, by reason of circumstances stated, and if the 
ground of application is the nonattendance of a 
witness, the affidavit must contain the particulars 
required by subdivision two of § 1-175. Unless the 
applicant also sets forth in his affidavit that the 
facts upon which his application is grounded oc- 
curred or came to his knowledge too late to allow 
him to apply as prescribed in § 1-175, and that his 
application is made as soon as it reasonably could 
be after the knowledge of those facts, the con- 
tinuance shall not be granted, except on the pay- 
ment of the costs in the action for the term. 
(Rev., s. 531; Code, s. 402; C. C..P..s. 228 Ree 
e2:31,08..57:°C. S. 560, ) 
Continuance Discretionary with Judge.—The granting or 

refusing a continuance is entirely discretionary with the 
presiding judge, and cannot be assigned for error on ap- 
peal, in the absence of gross abuse. Dupree v. Va. Home 
Ins. Co., 92 N. C. 418: Piedmont Wagon Co. v. Bostic, 118 
N. C. 758, 24 S. E. 525; Slocumb v. Construction Cos, 142 
N. C. 349, 55 S. E. 196; Watson v. Black Mountain Re Goa,, 
164_N. C. 176, 80 S. B. 175. See In re Bank, 202 N. C. 251, 
162 S. E. 568, affirming the rule announced in the Dupree 
case, 
A court cannot lay down a general rule for the continuance 

of causes; but must, under the circumstances of each case, 
take care that injustice is not done, either by precipitate 
trials or wanton delays, and where there appears to be 
a fair ground for the postponement, the case will be con- 
tinued. Symes v. Irvine, 2 Dall. 383, 384, 1 I. Ed. 425. 
The absence of a party or witness must be accounted for 

before a cause will be continued on these grounds. Crites 
vs Lanier, 41 NC) 10: 
Attorney Son of Trial Judge.—The fact that an attorney 

in an action is the son of the trial judge is not a ground 
for continuance. Allison v. So. R. Como WONT Ge 330% 
400 Sime E2913 
Sickness of members of a defendant’s family may be a 

ground on which the judge, in his discretion, may grant a 
continuance. Skinner v. Bryce, 75 N. C. 287. 
Insanity of Defendant—Where defendant becomes insane 

pending an action against her for divorce, the action should 
be continued if there is any hope of recovery. Stratford v. 
Stratford, 92 N. C. 297. 
To Prove Bad Character of Witnesses.—Where defendant 

has asked for a continuance under this section without com- 
plying with the requirements and the purpose given for 
seeking the continuance is to secure depositions as to the 
bad character of the State’s witnesses when defendant has 
already been permitted to cross-examine the witnesses and 
they admitted being prosecuted for criminal offenses, re- 
fusal of the trial judge to grant the continuance is not an 
abuse of discretion. State v. Banks, 204 N. C 233, 167 S. E. 
851. 
Amendment of Pleadings.—Refusal of a continuance on 

a defendant filing on the day of trial, an answer substantially 
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like that of the other defendants, and raising no additional 
issue, is not an abuse of discretion. Slingluff v. Hall, 124 
Ns (Cen 397/52 Se we foo: 
But where an amendment is such as to cause surprise, it is 

cause for continuance, Martin v. Bank, 131 N. C. 121, 42 
S., 5; 558s\ cams v0 mericc,uetc emo. slg ON G.1 5/25 Conon 
170; and ordinarily an amendment which changes the issues 

or the parties causes such surprise as will authorize the 
continuance. Watson y. Black Mountain R. Co., 164 N. C. 
176, 80 S. E. 175; and it has been held that the allowance 
of an amendment alleging fraud, if such as to take defend- 
ant by surprise, entitles him to a continuance. Dockery v. 
Fairbanks Morse Co., 172 N. C. 529, 90 S. E. 501. See also 
note of Dobson vy. Southern Railway Co., 129 N. C. 289, 

40 S. E. 42, under § 1-173. Likewise if an allegation of time 
and place is made, and a party has prepared his evidence, 
based wholly upon such allegation, and is surprised at the 
trial by the evidence of another time or place, he should be 
given another opportunity to meet such evidence. Brown y, 
Western Union Tel. Co., 169 N. C. 509, 86 S. E. 290. 

§ 1-177. Counter affidavits as to continuance.— 
It is competent in all civil cases only for the op- 
posing side to controvert the allegations of fact 
in applications for continuance, and to offer coun- 
ter affidavits to that end. The judge shall not al- 
low the continuance unless satisfied. after thor- 
ough examination of the evidence aforesaid, that 

the ends of justice demand it. (Rev., s. 532; 1885, 
c. 394: C. S. 561.) 
In General.—As the two preceding sections, in the judg- 

ment of the legislature, were not sufficient to protect against 
the “‘laws delay,’ this section was passed. Piedmont Wagon 
Co.l yn bostic, LIB Na Cano. Oost Ey. 525: 
Judge Must Be Satisfied.—If the judge is left in doubt 

he must refuse the continuance. Piedmont Wagon Co. v. 
Bostic, 118 N. C. 758, 759, 24 S. E. 525. 

§ 1-178. Order of business.—The criminal calen- 
dar must be first disposed of, unless, by consent 
of counsel, or for reasons satisfactory to the 
judge, particular criminal actions may be defer- 
red. The issue on the civil calendar must be dis- 
posed of in the following order, unless, for the 
convenience of parties or the dispatch of business, 
the court otherwise directs: 

1. Issues of fact to be tried by a jury. 
2. Issues of fact to be tried by the court. 
3. Issues of law. 

(Rev:, s. 538; Code, 's, 403.°C. C. P.."s, 229: CS; 
562.) 
Cross Reference.—As to civil cases at criminal terms, see 
IZ. 

eae owite placing a case on the civil issue docket 
usually indicates a trial by jury of issues of fact, this does 
not necessarily follow, nor compel the conclusion that the 
legislature so intended, as there may be, and frequently 
are, issues of law and questions of fact, triable by the judge, 
which properly find their way to this docket. State v. Wil- 

lism Barber, etc,, obop, 219. SNe Ge 709, 712,715) s:) By ed) 4: 

§ 1-179. Separate trials—A separate trial be- 

tween a plaintiff and any of several defendants may 
be allowed by the court when, in its opinion, 
justice will thereby be promoted. (Rev., s. 534; 
Codes 407.7 Cr CoP.,’ sx 2307 Casr66s) 
Severance Not a Matter of Right.—It is within the sound 

discretion of the court, on motion of the defendants, or 
any of them, to allow severance and a separate trial as to 
each defendant if thereby justice will be promoted. How- 
ever it was error for the court to hold that the defendants 
had a right to demand it, and a judgment rendered upon 
such holding will he reversed. Bryan v. Spivey, 106 N. C. 
2 WS ik Dye Wo 

Division Allowed in Case of Misjoinder.—Where there is a 

misjoinder of causes of action, the court may allow the 
action to be divided; or, where there is a misjoinder of 
parties, the court in its discretion can do the same. Pretz- 
felder, etc. v. Merchants’ Ins. Co., 116 N. C. 491, 496, 21 S. 
©. 302, 

Result of Order of Severance.—An order of severance is 
equivalent to dividing the action into several suits, with all 
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the usual provisions for costs, etc., incident thereto. 
v. Spivey, 106 N. C. 95, 11 S. E. 510. 

§ 1-180. Judge to explain law, but give no opin- 
ion on facts.—No judge, in giving a charge to the 
petit jury, either in a civil or criminal action, shall 
give an opinion whether a fact is fully or suf- 
ficiently proven, that being the true office and prov- 
ince of the jury; but he shall state in a plain and 
correct manner the evidence given in the case 
and declare and explain the law arising thereon. 
(Rev.,.6..535;, Codé.6, 413250. uP ieio37 a ee 
C234) Ss 130591796,1c. Ab258Cs S 2064s) 

I. Editor’s Note. 
II. Opinion of Judge. 

A. General Considerations. 
B. What Constitutes an Opinion. 
C. Illustrative Cases. 

1. Remarks Held Not Erroneous. 
a. Remarks Concerning a Party to the Trial. 
b. Remarks Concerning Witnesses. 
c. Remarks Concerning Weight and Credibility 

of Testimony. 
d. Miscellaneous Remarks. 

2. Remarks Held Erroneous. 
a. Remarks Concerning a Party to the ‘Trial. 
b. Remarks Concerning Witnesses. 
c. Remarks Concerning Weight and Credibility 

of Testimony. 
d. Miscellaneous Remarks. 

III. Explanation of Law and Evidence. 
A. General Considerations of the Charge. 
B. Explanation Required. 

1. In General. 

2. Statement of Evidence. 
3. Explanation of Law. 

C. Illustrative Cases. 

I. EDITOR’S NOTE. 
Editor’s Note.—This section has been the subject of some 

criticism. 

It should, in the opinion of most legal writers on the sub- 
ject, not only be the right but the duty of the court to aid 
the jury by recalling the testimony to their recollection, by 
suggesting grounds of preference where there is contradic- 
tion, by directing their attention to the’ most important 
facts, by stating the true point of inquiry, by resolving the 
evidence, however complicated, into its simplest elements, 
and by showing the bearing of its several parts and their 
combined effect, stripping off every consideration which 
otherwise might mislead or confuse them. At common law 
the judge was not forbidden io express an opinion upon the 
facts in the case, for it was deemed that the judge could be 
of aid to the jury in expressing an opinion upon the reason- 
able inference to be drawn from the evidence, though of 
course he could not direct the verdict when there was con- 
flicting evidence. The same rule still obtains in England, in 
all the federal courts, and the courts of nearly every state 
of the union. 

“The policy of the state differs from the federal rule 
and the rule in most states, and the section has been the 
subject of much criticism.”? Caldwell v. Southern Ry. Co., 
218 N. C. 63, 82, 10 S. E. (2d) 680 (concurring opinion). 

II. OPINION OF JUDGE. 

A. General Considerations. 

Purposes and Effect of Section. — The necessity of judges, 
in obedience to the statute, avoiding any expression, how- 
ever inadvertent or well intentioned, which may be reason- 

ably construed by a jury, quick to perceive the judge’s point 
of view, as more favorable to one side than the other, has 
never been better expressed than by Mr. Justice Walker in 
Withers v. Lane, 144 N. C. 184, 187, 56 S. E. 855. He quotes, 

from Chief Justice Taylor in Reel v. Reel, 9 N. C. 63, as 
follows: ‘‘Upon considering the whole of the charge, it ap- 

pears to us that its general tendency is to preclude that full 
and free inquiry into the truth of the facts which is con- 
templated by the law, with the purest intentions, however, 
on the part of the worthy judge, who, receiving a strong 
impression from the testimony adduced, was willing that 
what he believed to be the very justice of the case should 
be administered. We are not unaware of the difficulty of 
concealing all indications of the conviction wrought on the 
mind by evidence throughout a long and complicated cause; 
but the law has spoken, and we have only to obey.” 

Mr. Justice Walker, continues in his own language as 
follows: ‘‘What these eminent jurists have so well said 

Bryan 
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about the duty of the trial judge under our statute, and 
the consequence of a violation of it, will, if it is properly 
heeded, conduce to the more perfect and satisfactory trial 
of causes. ‘The judge should be the embodiment of even and 
exact justice. He should at all times be on the alert lest in 

an unguarded moment something be incautiously said or done 
to shake the wavering balance which, as a minister of justice, 
he is supposed, figuratively speaking, to hold in his hands. 
Every suitor is entitled by the law to have his cause con- 
sidered with the ‘cold neutralit. of the impartial judge,’ and 
the equally unbiased mind of a properly instructed jury. 
This right can neither be denied nor abridged.” Starling v. 
Selma Cotton Mills, 171 N. C. 222, 228, 88 S. E. 242. 

In State v. Jones, 181 N. C. 546, 106 S. E. 817, the court 
said: “This Court has always been very careful to enforce 
the provision of the statute which prohibits a judge from 
expression of opinion in the trial of causes before the jury, 
this section, extending the inhibition to such expression in 
the hearing of the jury at any time during the trial, and 
whether the objectionable comments may be towards the 
testimony offered, the witness testifying, or the litigant and 
the cause he is endeavoring to maintain.” 

An expression of an opinion by the judge as to an essential 
fact involved in an issue is condemned by this’ section. 
Abernethy v. State Planters’ Bank, etc., Co., 2022 N. C. 46, 
49, 161 S. E. 705. 
The provisions of this section are mandatory. 

Evans, 211 N. C. 458, 459, 190 S. E. 724. 

Two Provisions Are of Equal Dignity.—This section pro- 
scribes the judge in charging the jury from expressing an 
opinion as to the weight and credibility of the evidence, 
and prescribes that he declare and explain the law arising 
upon the evidence, and the two provisions are linked to- 
gether and are of equal dignity, and the failure to observe 
either is error. Ryals v. Carolina Contracting Co., 219 N. 
eo, 14S. H. (2d) "531. 
A Substantial Right of Litigants. — This section gives the 

parties to the action a substantial right. The jury has the 
sole and exclusive function of finding the facts from the 
evidence under the law thus given them, and it is not their 
duty, in any event, to determine what is the law. Wilson 

vy. Wilson, 1909 N. C. 819, 130 S. E. 834; Ryals v. Carolina 
Contracting Co., 219 N. C. 479, 14 S. E. (2d) 531. 
Cannot be Extended. — The North Carolina statute being 

a restriction upon the almost universal rule, cannot be ex- 
tended beyond its terms. State v. Baldwin, 178 N. C. 687, 
689, 100 S. E. 348; State v. Pugh, 183 N. C. 800, 111 S. E. 849. 
Evidence Must Be Stated Impartially. — It has been ac- 

cepted as the proper construction and meaning of the act of 
this section, though it goes beyond the words: that a judge 
in charging a jury shall state the evidence fairly and impar- 
tially, and that he shall express no opinion on the weight of 
evidence. State v. Jones, 67 N. C. 285. 
Where Law Gives Testimony Artificial Weight. — It is 

only where the law gives to testimony an artificial weight 
that the judge is at liberty to express an opinion upon its 
weight. Bonner v. Hodges, 111 N. C. 66, 15 S. E. 881. 

Section Not Confined to Charge. — In terms, this statute 
refers to the charge, but it has always been construed as 
including the expression of any opinion, or even an intimation 
by the judge, at any time during the trial which is calcu- 
lated to prejudice either of the parties. And when once 
expressed such opinion or intimation cannot be recalled. 
State v. Bryant, 189 N. C. 112, 126 S. E. 107, 108; State v. 
Oakley, 210 N. C. 206, 186 S. E. 244. 

Section Applies Throughout Trial. — This section applies 
to any expression of opinion by the judge in the hearing of 
the jury at any time during the trial. State v. Cook, 
162 N. C. 586, 77 S. E. 759; Thompson y. Angel, 214 N. C. 
9197S: EB. 618. 

It was considered so essential to protect the right of 
trial by jury that this section was broadly worded and 
Was among the earliest of our remedial enactments, and, 
while it refers in terms to the charge, it has always been 
construed as including the expression of any opinion, or 
even an intimation of the judge, at any time during the 
trial, calculated to prejudice either of the parties. Morris 
v. Kramer Bros. Co., 182 N. C. 87, 90, 108 S. E. 381. 
This section proscribes the court from expressing an opin- 

ion upon the weight or credibility of the evidence in any 
manner either in the course and conduct of the trial or in 
its instructions to the jury. Bailey v. Hayman, 220 N. C. 
moe, 17 S. E.. (2d) 520. 

Motive of Judge Immaterial. — The probable effect or 
influence upon the jury, and not the motive of the judge, 
determines whether the party whose right to a fair trial has 
been impaired is entitled to a new trial. State v. Bryant, 189 
N. C. 112, 126 S. E. 107, 108; State v. Oakley, 210 N. C. 
206. 186 S. E. 244. 
What Remarks Presumed Correct. 

State v. 

— The remarks of 
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the trial judge in discharging a jury after verdict, or in 
impressing upon jurors and the public the duty of jurors 
in their conduct, are prima facie presumed on appeal to 
be correct. State v. Pugh, 183 N. C. 800, 111 S. E. 849. 
Province of Court and Jury. — It is not for the judge to 

pass upon the intensity of the proof. That is a matter 
which lies solely within the province of the jury. The 
verdict may be set aside by the court, if found to be 
against the weight of the evidence, but the right. of the 
plaintiff to have it submitted to the jury can not be denied 
provided there is some evidence tending to establish the 
plaintiff’s contention. The jury should be instructed that 
the evidence must be clear and satisfactory in cases to 
which that principle applies, but it is for them to say 
whether the evidence is of that convincing character. 
Avery ‘v. Stewart, 136 N. C. 426, 430, 48 S. E. 775. 
Weight and Sufficiency of Evidence Question for Jury. — 

Whether there be any evidence is a question for the judge. 
Whether it is sufficient evidence is a question for the jury. 

Wittkowsky v. Wasson, 71 N. C. 451; State v. Hardee, 83 
N. C. 619; State v. Moses, 13 N. C. 452; Withers v. Lane, 
TAIN Co e184y 56.052 dee ass 
A judge is prohibited by this section from expressing an 

opinion upon the weight of the evidence, and could not in- 
struct the jury that this was or was not clear, strong, 
and convincing. Earnhardt v. Clement, 137 N. C. 91, 95, 
499 S. E. 49. 

It is the province of the jury to ascertain the facts 
from the evidence, the weight and credibility thereof be- 
ing exclusively for its determination. In re Will of 
Bergeron, 196 N. C. 649, 146 S. E. 571. 
And Final Decision of Facts Rests with Jury.—The jury 

must not only unanimously concur in the verdict, but must 
be left free to act accerding to the dictates of their own 
judgment. The final decision upon the facts rests with them, 
and any inference by the court tending to influence them 
into a verdict against their convictions is irregular and 
without the warrant of law. The judge is not justified in 
expressing to the jury his opinion that the defendant is 
guilty upon the evidence adduced. State v. Maxwell, 215 
Wp Co 52, SSS SP ee cd) 125: 
Judge Cannot Withdraw Case. — A judge cannot pass 

upon the weight of evidence and withdraw a case from the 

jury when it appears to him that the evidence is not clear, 
strong, and convincing. Tehew v. Hewett, 138 N. C. 6, 
O50 Sa. 459) 
May Explain Law of Concurrent Negligence as Applied to 

Evidence.—In Harvell vy. Wilmington, 214 N. C. 608, 200 
S. E. 367, it was held that, the law of concurrent negligence 
being applicable to the conflicting evidence in the case, the 
plaintiff had a right to rely thereon, and it was the duty 
of the court to apply such law to the evidence and to de- 
clare and explain, in the manner contemplated by this sec- 
tion, the law of concurrent negligence as it applied to the 
evidence. 

Nonsuit. — It is the duty of the judge to nonsuit, when 
the evidence is not legally sufficient to justify a verdict for 
the plaintiff. Kearns v. R. Co., 139 N. C. 470, 52 S. E. 131. 
But he cannot enter a judgment of nonsuit on the grounds 

of plaintiff’s contributory negligence without deciding an 
issue of fact. Osborne v. Southern R. Co., 160 N. C. 309, 
Slly 76, 55 7. 16; 

Directing a Verdict. — Where the evidence upon the 
trial is permissible of more than one construction or 
different inferences may be drawn therefrom, peremptory 
instructions directing a verdict thereon in favor of either 
party to the controversy is an expression of an opinion 
thereon by the trial judge, forbidden by this section. United 
States Railroad Administration v. Hilton Lumber Co., 185 
Ne C227, dt Sees Sik 

Court Cannot Direct Affirmative Finding. — Where the 
party upon whom the burden of proof rests offers no evi- 

dence to prove the issue the trial judge should direct a 
negative finding; but in no case, however strong and un- 
contradictory the evidence is in support of this issue, 
should the court tvithdraw the issue from the jury and 
direct an affirmative finding. Anniston Nat. Bank v. 
School Committee, 121 N. C. 107, 28 S. E. 134; Cable v. 
Southern R. Co., 122 N. C. 892, 29 S. E. 377. 
Examination of Witnesses Discretionary. — ‘The man- 

ner of conducting the examination of witnesses is left 
largely to the discretion of the judge and can but seldom 
be the subject of review, even when not entirely approved 
by this court. State v. Brown, 100 N. C. 519, 6 S. E. 568. 
Dissertation upon Moral Questions.—This section does not 

prohibit a judge, in his charge to the jury, from pronouncing 

a dissertation upon such moral questions as are suggested 
by the incidents of the trial, provided the language used 
is without prejudice to either party. Stilley v. McCox, 88 
Ne Gris: 

[ 217] 



§ 1-180 CHIt, 

A Venire de Novo for Violation. — Under this section 

the trial judge is restricted to stating plainly and correctly 
the evidence and declaring and explaining the law arising 
thereon; and when his peculiar emphasis, or language, or 
manner in presenting or arraying the evidence indicates 
his opinion upon the facts, or conclusion of facts, a venire 

de novo will be ordered. Withers v. Tane, 144 N. C. 184, 
56 $. FE. 855 

Exceptions after Verdict. — The fact that exception was 
not entered at the time a remark was uttered is immate- 
rial. The statute is mandatory, and all expressions of 
opinion by the judge during the trial, in like manner, with 
the admission of evidence made incompetent by statute, 
may be excepted to after the verdict. State v. Bryant, 189 
ING. 4d2,, 126:°S2 1075109: 

This case apparently overrules, without so stating, State 
v. Brown, 100 N. C. 519, 6 S. E. 568. In that case it was 
held that an objection made after verdict was too late. 

Record on Appeal Must Show Error. 
taken on the ground that the judge, 
emphasis intimated an opinion upon the facts, the record 
must allege the tone, emphasis or manner. Davis v. 
Blevins, 125 N. C. 433, 34 S. E. 541. Citing State v. Wilson. 

76 N. C. 120; State v. Jones, 67 N. C. 285. 
An assignment of error to a charge should state wherein 

the charge fails to comply with this section. Switzerland 
Co. v. North Carolina State Highway, etc., Comm.. 216 
NS CL P4505 6. Be ted) No2s, 
Applied in Misskelley v. Home Life Ins. Co., 205 N. C. 

496, 508, 171 S. E. 862; Rand v. Home Ins. Co., 206 N. C. 
760, 768, 174 S. E. 749; Lamm v. Lamm, 206 N. C. 905, 173 
S. E. 309; Wilson vy. Inter-Ocean Cas. Co., 210 N. C. 585, 
188 S. EB. 102; State vy. Batts, 210°N. C. 659; 188 S. HE. 99. 

Cited in Hunsinger v. Carolina, etc., Ry., 194 N. C. 679, 
681, 140 S. EB. 608; State v. Newsome, 195 N. C. 552, 143 
S. E. 187; Bridgeman vy. Pilot Life Ins. Co., 197 .N. C. 
599, 150 S. E. 15; Bostwick v. Jackson, 197 N. C. 785, 148 
S. E. 925: State v. Sawyer, 198 N. C. 459, 152 °S. HB. 153; 
American Exch. Nat. Bank v. Winder, 198 N. C. 18, 22, 
150 S. E. 489; Brown v. Postal Telegraph-Cable Co., 198 
N. C. 771, 153 S. E. 457; Moss v. Brown, 199 N. C. 189, 
154 S. EB. 48; Pyatt v. Southern R. Co., 199 N. C. 397, 407, 
154 S. E. 847; Nelson v. Jefferson Standard Life Ins. Co., 
199 N. C. 443, 450, 154 S. E. 752; Rogers v. Ray, 199 N. C. 
S77, 1554 oe 2583 State v. Johnson.) 205) NaC s839un73. 
S. E. 926; Jones v. Metropolitan Life Ins. Co., 206 N. C. 
916, 918, 175 S. E. 162; State v. Hall, 214 N. C. 639, 200 S. 
B. 375; Owens v. Blackwood Lbr. Co., 212 N. C. 133, 193 
S. E. 219; Leonard vy. Pacific Mut. Life Ins. Co., 212 N. C. 
151, 193 S. E. 166;-In re Worsley, 212 N. C. 320, 193 S. E. 

666; Farrow v. White, 212 N. C. 376, 193 S. E. 386; Lewis 
v. Hunter, 212 N. C. 504, 193 S. E. 814; Rooks v. Bruce, 
313, N. ‘CG: 58, 195 S. 1. 26; State vy. Robinson, (213 N.C, 
273, 195 S. BE. 824; State v." Epps, 213° N.C. 709, 197.8. E. 
580; Hancock v. Wilson, 211 N. C. 129, 189 S. E. 631; Noland 
Co. v. Jones, 211 N. C. 462, 190 S. E. 720; State v. John- 
son, 218 N. C. 604, 12 S. E. (2d) 278; Nichols v. York, 219 
N. C. 262, 13 S. E. (2d) 565; Moyle v. Hopkins, 222 N. C. 
33, 2158. BH. (@d) 826; 4State va onine, 222 INV G.2oi4 eee uss 
EB. (2d) 447; Sample v. Spencer, 222 N. C. 580, 24 S. E. (2d) 

— If an appeal is 
by his manner or 

241; State v. Wells, 221 N. C. 144, 19 S. E. (2d) 243. 

B. What Constitutes an Opinion. 

In General. — This section has been interpreted to mean 
that no judge, in giving a charge to the jury or at any 
time during the trial, shall intimate whether a fact is 
fully or sufficiently proved. State v. Mitchell, 193 N. C. 
796, 798, 138 S. E. 166, citing State v. Kline, 190 N. C. 177, 
129 S. BE. 417; State v. Hart, 186 N. C. 582, 120 S. EH. 345. 
See Speed v. Perry, 167 N. C. 122, 83 S. E. 176, where this 
section, in all of its phases, is discussed at considerable 
length, with full citation of authorities. 
The judge who tries a cause has no right to intimate in 

any manner his opinion as to the weight of the evidence, 
nor to express an opinion on the facts. Powell v. Wil- 
mington, etc., R. Co., 68 N. C. 395. 
A correct charge of the court upon the evidence in a 

case will not be held for error as containing an expression 
of opinion prohibited by this section, when nothing of this 
character appears from a careful perusal of the charge 
on appeal that could bias a mind of ordinary firmness and 
intelligence. Keller v. Caldwell Furniture Co. 199 N. 
C. 413, 414, 154 S. E. 674. 

Test. of Violation. — It is « violation of this section for 
a judge at any time in the progress of a trial, (as well as 
during his charge to the jury) to express an opinion as to 
the weight of evidence or to use language which, fairly in- 

terpreted, would make it reasonably certain that it would 
influence the minds of the jury in determining a fact. State 
v. Browning, 78 N. C. 555. 
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Direct Language Not Necessary to Constitute Error. — 
Where an intimation as to whether any fact is sufficiently 
proved is reasonably inferred from the manner of the judge 
or his peculiar emphasis of the evidence, or in his presen- 
tation thereof or his form of expression, or by the tone or 

general tenor of the trial, giving advantage to the appellee 
thereby, such as to impair the credit which might other- 
wise, under normal conditions be given by the jury to the 
testimony, it comes within the prohibition of this section, 
State v. Hart, 186 N. C. 582, 120 S. E. 345; State v. Rhine- 
hart, 209 Nis 1504153. 1Ss0S ey esak: 

Possibility of Unfair Inference Insufficient. — It is not 
sufficient to show, that what the judge did or said might 
have had an unfair influence, or that his words, critically 
examined and detached from the context and the incidents 
of the trial, were capable of a construction from which his 
opinion on the weight of testimony might be inferred; but 
it must appear, with ordinary certainty, that his manner 
of arraying and presenting the evidence was unfair, and 
likely to be prejudicial, or that his language, when fairly 
interpreted, was likely to convey to the jury his opinion 
on the weight of the testimony. State v. Jones, 67 N. C. 
285. 

Section Applies to Issues. — The facts on which this 
section restrains the judge from expressing an opinion to 
the jury are those respecting which the parties take issue 
or dispute and on which, as having occurred or not oc- 
curred, the imputed liability of the defendant depends. 

Long v. Byrd, 169 N. C. 659, 86 S. E. 574, citing State v. 
Angel, 29 N. C,. 27. 
Language Subject to Misapprehension. — When there 

is a conflict of testimony which leaves a case in doubt be- 
fore the jury, and the judge uses language which may be 
subject to misapprehension and is calculated to mislead, 
the Supreme Court will order a venire de novo. State v. 
Rogers, 93 N. C. 523, 524. 
Remarks Made in Mere Pleasantry. — Remarks made 

in mere pleasantry by the trial judge in the presence of 
the jury, in relation to irrelevant testimony of a witness 
he had theretofore been patiently endeavoring to properly 
confine, will not be held for reversible error as an ex- 
pression of his opinion forbidden by statute, when it could 
not reasonably have had any appreciable effect upon the 

jury, and could only have been regarded by them in the 
manner in which it was uttered. State v. Jones, 181 N. C. 
546, 106 S. E. 817. 
Remarks That Fact Is “Sufficiently Proved.”—The mortu- 

ary tables (see § 8-46), are but evidence of life expectancy, 
to be taken in connection with other evidence of health, 
constitution, and habits, and an instruction that intestate’s 
life expectancy was so many years, based upon the tables, 
violates this rule and the rule against an expression of opin- 
ion by the court as to whether a fact is sufficiently proven. 
Wachovia Bank, etc., Co. v. Atlantic Greyhound Lines, 210 
INE Cs 2931861 S98 18320: 

Charge Predicated on Jury Findings. — Where the trial 
judge predicates his statements in his charge upon what 
the jury may find the facts to be, it is not an expression 
of opinion forbidden by this section. Ivie v. King, 167 N. 
F7174;783.-S5 H9339: 

Positive and Negative Testimony. — It is not error, as 
a general proposition, for a judge to say that positive 
testimony is entitled to more weight than negative. Hen- 
derson ‘v. Crouse, 52 N. C. 623. 
Assumption of Truth of Fact. — An instruction which 

assumes the truth of controverted facts is erroneous, as 
invading the province of the jury. Bradley v. Ohio River, 
etc., R. Co., 126 N. C. 735, 36 S. E. 181; Pigford v. Norfolk, 
etc., RK. Cay 160 Ne Cx193,.75 SE. 860: 
Assumption of Non-Existence of Facts. — A new trial 

will be awarded, where the charge of the court assumed 
that certain facts had not been proved, thus taking the 
questions from the jury. Powel! v. Wilmington, etc., R. 
Cos a68 SNe reso; 
Uncontroverted Facts. — An instruction is not erroneous 

in assuming an admitted fact. Crampton v. Ivie, 124 N. C. 
591, 32 S. E. 968. 
Uncontroverted Evidence. — Where the defense is based 

on the uncontradicted testimony of a witness, it is proper 
for the court to instruct the jury to find for defendant if 
they believe such witness. Love v. Gregg, 117 N. C. 467, 

S. E. 332; Purifoy v. Richmond, etc., R. Co., 108 N. C. 
100, 12 S. E. 741; Chemical Co. v. Johnson, 101 N. C. 223, 
7 S462 7/075: 
However, this principle does not apply where the evidence, 

if true, is susceptible of more than one deduction. Armour 
Fertilizer Works v. Cox, 187 N. C. 654, 122 S. E. 479, 
Submission to Jury. — Where issues are submitted to the 

jury, an instruction that plaintiff can not recover can not 
be granted. Bradley v. Ohio River, etc., R. Co., 126 N. C 
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735, 36 S. E. 181; Witsell v. West Asheville, etc., R. Co., 
SEN; chee wonres alae Es. 125. 

Instruction That There Is No Evidence. — If any testi- 
mony, however slight or insufficient, is given, which tends 
to establish the issue, it is error to instruct the jury that 
there is none. State v. Allen, 48 N. C. 257. 

Failure of Proof. — Where there is no evidence to prove 
the affirmative of an issue, the jury may be instructed to 
answer it in the negative if they believe the evidence. Wood- 
bury v. Evans, 122 N. C. 779, 30 S. E. 2; Newsome v. 
Western Union Tel. Co., 144 N. C. 178, 56 S. E. 863. 
Remark That Fact is “Sufficiently Proved.’”? — The judge 

is not permitted to express an opinion as to whether a fact, 
is sufficiently proved, in his charge to the jury. Williams 
v. Crosby Lumber Co., 118 N. C. 928, 934, 24 S. E. 800. 

In an action for wrongful death, an instruction that, ac- 
cording to the mortuary table, testate’s age being a stated 
number of years, his life expectancy was a certain number of 
years, is error as being an expression of opinion by the 
court as to the sufficiency of the proof of the fact of age 
and the life expectancy, contrary to this section. Sebastian 
vy. Horton Motor Lines, 213 N. C. 770, 197 S. E. 539. 
Hypothetical Statements by Judge. — Merely hypotheti- 

cal instructions are erroneous, and should not be indulged 
in, as they proceed on an assumption of facts. State v. 
Collins, 30 N. C. 407; State v. Benton, 19 N. C. 196; John- 
son v. Bell, 74 N. C. 355; State v. Murph, 60 N. C. 129. 

It is not error to refuse any instruction asked on a 
hypothetical state of facts. Wilson v. Holley, 66 N. C. 408. 
Applies to Inferences of Fact. — Whether a fact is suffi- 

ciently proved is within the province of the jury to deter- 
mine, upon which the court may not intimate an opin- 
ion, and this inhibition extends not only to the ultimate 
facts, but to all the essential inferences of fact arising from 
the testimony upon which the ultimate facts necessarily de- 
pend. Phillips v. Giles, 175 N. C. 409, 410, 95 S. E. 772. 

Remarks Must Be Prejudicial — Unless it appears with 
ordinary certainty that the rights of either party have 
been in some way prejudiced by the remarks or conduct of 
the court, it cannot be treated as error. State v. Browning, 
Pee GC, 555. 
To constitute reversible error, an expression of opinion on 

the part of the court must be prejudicial to the interest of 
the appellant. State v. Puett, 210 N. C. 633, 635, 188 S. 
1 UE ES 
Appellant may not maintain an exception to the charge 

on the ground that it contained an expression of opinion 
by the court in violation of this section when the alleged 
error is in favor of appellant and is therefore harmless as 
to him. Vaughn v. Booker, 217 N. C. 479, 8 S. E. (2d) 
603. 

Evidence Tends to Show. — It is not error, as comment- 
ing on the weight of evidence, to use in instructions the 
phrases, ‘“‘the evidence tends to show,” and “evidence tend- 
ing to show.” Lewis v. Norfolk, etc., R. Co., 132 N. C. 
382, 43 S. E. 919; State v. Harris, 213 N. C. 648, 197 S. E. 
142. 
The use of the words “the evidence tends to show” by 

the trial court in his charge to the jury, applied both to 
the evidence for the State and for the defendant, is not 
an expression by him upon the weight and credibility of 
the evidence forbidden by this section. State v. Jackson, 
199 N. C. 321, 154 S. E. 402. 
Remarks to Counsel. — Remarks of the judge, made, not 

in his charge but to counsel during the introduction of the 
evidence, are not a ground for a new trial, unless it reason- 
ably appears that a party is prejudiced in the minds of 
the jury by such remarks. Williams v. Crosby Lumber 
plies, N. C) 928, 24 S. F.:800. 
Reprimand of Spectators. — A reprimand of spectators is 

not a violation of this section. State v. Robertson, 121 N. 
m55i, 28 S. HE. 59. 

Credibility of Witnesses. — Where there is a disputed 
fact depending for its proof upon the testimony of wit- 
nesses, the credibility of the witnesses is always a ques- 
tion for the jury, and this is so though the testimony may 
be all on one side. In this case, the judge may charge the 
jury, if they find the facts to be as testified by the wit- 
nesses, to answer the issue in a certain way; but not upon 
the evidence, so to answer it. Dobbins v. Dobbins, 141 
N. C. 210, 53 S. E. 870; Smith v. Cashie, etc., Lumber Co., 
BOP Ne C. 375, 53S. E. 233. } 
Appearance and Manner of Witness. — The presiding 

judge should not state to the jury his estimate of the ap- 
pearance and manner of a witness. Crutchfield v. Rich- 
mond, etc., R. Co., 76 N. C. 320. 
Time Spent in Outlining Evidence of One Party.—Where 

the state has a number of witnesses and only defendant 
testifies for the defense, the fact that the court neces- 
sarily consumes more time in outlining the evidence for the 
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state than that of defendant does not support defendant’s 
contention that the court expressed an opinion upon the 
facts by laying undue emphasis on the contentions of the 
state. State v. Cureton, 218 N. C. 491, 11 S. E. (2d) 469. 

Instructing Plaintiff to Reopen Case and Supply Defi- 
ciency in Record.—Where the record disclosed that at the 
conclusion of all the evidence the court ruled favorably on 
defendant’s motion to nonsuit and stated that there was a 
serious defect in the record and that if plaintiff wished to 
reopen the case and supply the deficiency the court would 
permit him to do so, that there followed a 10-minute re- 
cess after which the court told plaintiff he had not intro- 
duced the summons which was very material, and that 
upon plaintiff’s request the deficiency in the record was 
supplied, it was held that the remarks of the court did 
not constitute an expression of opinion upon the evidence 
inhibited by this section, but were within the court’s sound 
discretion in discharging its duty to see to it that each 
side has a fair and impartial trial. Miller v. Greenwood, 
218” N. \C. 146, 10° S-= Be 1d): 708: 
Remark Complimentary to Witness. — A remark of the 

trial judge complimentary to the character of one who was 
a witness in the cause, made before the jury is empanelled, 
is not forbidden by this section. State vy. Howard, 129 N, 
C. 584, 40 S. E. 71. 

Amount of Recovery. — Mathematical computations in a 
charge on the measure of damages is not a usurpation of 
the powers of the jury, where the court charges they are 
used merely as an example. Speight vy. Seaboard, etc., 
Railway, 161 N. C. 80, 76 S. E. 684. 
Remarks Made in Directing Nonsuit of One of Several 

Defendants. — It is error for the judge in the presence of 

the jury, to nonsuit one of several defendants upon the 
evidence he did not participate in the offense charged 
against them all in the indictment, when the judge’s re- 
marks intimated that the appealing defendants had com- 

mitted the offense. State v. Sullivan, 193 N. C. 754, 138 
Srekyeacds 

C. Illustrative Cases. 

1. Remarks Held Not Erroneous, 

a. Remarks Concerning a Party to the Trial. 

Parties as Witnesses.—Where plaintiff and defendant are 
the principal witnesses, and the former testifies distinctly 
to one contract and its breach by defendant, who testifies 
as distinctly to another and a different contract, it is not 
error to charge that, if the jury find that plaintiff has 
stated the contract correctly, they will find for him, but, 
if defendant stated it correctly, then the verdict should he 
for him. Barringer v. Burns, 108 N. C, 606, 13 S. E. 142. 
Remarks During Former Trial. — The remarks of the 

judge in sentencing a prisoner during the previous week 
cannot be held as improper for the trial of another defend- 
ant for participating in the same offense tried during the 
next week. State v. Baldwin, 178 N. C. 687, 688, 100 S. E. 
348. 
Remark That Prisoner Would Escape. — A remark of the 

judge before trial began, that the jailer had informed him 
the prisoner ‘‘would escape if he had the opportunity” is not 
an expression of opinion upon the facts. State v. Jacobs, 
106 N. C. 695, 10 S. E. 1031. 

Statement That Judge Did Not Understand Claim. 
Where the judge in charging the jury said, “I am not sure, 
and I frankly confess that I am not sure, that I understand 
fully the claim upon which the plaintiff based the eleven 
thousand and some odd dollars,’’ it was held that this was 
not an expression of opinion prohibited by this section. 
McDonald v. MacArthur Bros. Co., 154 N. C. 11, 69 S. 
E. 684. 

— 

b. Remarks Concerning Witnesses. 

Defendant Not Prejudiced by Remarks During Cross-Ex- 
amination of State’s Witness.—Remarks of the court in the 
presence of the jury which tend to discredit a witness will 
be held for reversible error upon appeal of the injured party, 
but when such remarks are made during defendant’s cross- 
examination of a state’s witness, defendant cannot be prej- 
udiced thereby and his exception thereto cannot be sus- 
tained. State v. Puett, 210 N. C. 633, 188 S. E. 75. 

Remark Concerning Emotion of Witness. — On a trial 
for rape a remark by the judge concerning the mother of 
the prosecutrix, that “some allowance must be made for 
the woman, as she is overcome with emotion’, was held not 
to be error. State v. Laxton, 78 N. C. 564. 

Statement That Witness Corroborates Another. — A 
recitation that the testimony of a witness corroborated the 
testimony of another witness is not an expression of opin- 
ion. State v. Mitchell, 193 N. C. 796, 138 S. EB. 166. 
Remark That Witness Has Fully Answered Question. — 

Where the same witness has several times fully answered 
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a question it is within the discretion of the trial judge to 
relieve the witness from answering substantially the same 
question; and his statement before the jury that the wit- 
ness had already fully answered, is not an expression of 
his opinion upon the credibility of the witness. State v. 
Mansell, 192 N. C. 20, 133 S. E. 190. 
Referring to Eyewitnesses.—Upon the trial under an in- 

dictment for assault and larceny, where some of the 
State’s witnesses were eye-witnesses and some were not, 
and the defendant had admitted he was present at the 
time, an instruction as to the first class “now that is the 
testimony of eye-witnesses,”’ followed by correct instruc- 
tions as to the second class, is not objectionable as an ex- 
pression of opinion by the trial judge forbidden by this sec- 
tion. State v. Boswell, 195 N. C. 496, 142 S. E. 583. 
Statement that court would strike evidence unless it cor- 

roborated witness, and failure to strike it out, was not 
expression of opinion on weight of evidence. State v. 
Starnes, «218 UN. G.7539,. 11S, Es id) 9553: 

c. Remarks Concerning Weight and Credibility 
of Testimony. 

Instruction Based on Law. — Where there is evidence of 
fraud and undue influence in the making of a will, and it 
appears that it was by a woman who derived the property 
from her first husband, of which marriage there was one 
child, and she had given this property to the children of 
her second marriage, an instruction to the jury that, in the 
absence of some reasonable ground for such preference, 
this would constitute what the law calls an unreasonable 
will, which may be considered with the other evidence in 
the case as evidence upon the question of mental capacity 
and of undue influence, is not objectionable as an expres- 
sion of opinion by the judge. In re Will of Hardee, 187 N. 
(O Sie Wey as Wye 
Statement That Phases of Case Were Admitted. — A 

trial judge in an action for damages who stated to the 
jury that there were phases of the case apparently admitted 
by the defendant’s counsel ind if not, to be passed upon 
by the jury, did not violate this section. Means v. Caro- 
lina (Cent. (Rv €onel26" Naw G24 35, Sis. 

Statement Concerning Admission. — It is not a _ viola- 
tion of this section for the judge to tell the jury that the 
evidence that the defendant had admitted execution of a 
bond, if believed by the jury to be true, is entitled to more 
weight than the opinion of experts to the genuineness of 
the signature, and that such opinions should be received 
with caution. Buxly v. Buxton, 92 N. C. 479. 
Reference to Testimony of One Witness. — Where the 

court was evidently stating the contentions of the parties 
as to the force of the evidence taken as a whole, his: refer- 
ence to the testimony of one witness is not improper as 
tending to restrict the consideration cf the jury to it alone. 
Wheeler v. Cole, 164 N. C. 378, 80 S. E. 241. 
Charge Based on Uncontradicted Testimony. — A charge 

by the court for the jury to return a verdict of guilty if 
they believed or found as true the testimony of an un- 
contradicted witness (capable of only one meaning), is 
not an expression of the court’s opinion upon the weight 
and credibility of the evidence. State v. Moore, 192 N. 
C. 209, 134 S. E. 456. 

Remark on Evidence of Character of Defendant.—An in- 
struction that “there was evidence tending to show that 
he (the defendant) is a man of bad character,” said while 
stating the contentions of the state, cannot be held for er- 
ror as an expression of opinion by the court on the weight 
or credibility of the testimony in violation of this section. 
State v. Sims, 213 N. C. 590, 197 S. BE. 176. 

Statement That Evidence Satisfies “‘Beyond Reasonable 
Doubt.”—Where the trial court instructed the jury “all the 
evidence tends to show a homicide committed in the per- 
petration of a robbery,’ and that the State has offered 
evidence, ‘‘which, it contends, tends to show, and which 
should satisfy you, gentlemen, beyond a reasonable doubt,” 
etc.: Held, the charge will not be held for error on defend- 
ant’s exception on the. ground that it contained an expres- 
sion of opinion by the court in violation of this section. 
State v. Johnson, 207 N. C. 273, 176 S. E. 581. 
Statement as to Evidence on Handwriting.—An instruc- 

tion of the court in stating the evidence that the propounder 
had offered three witnesses, beside herself, who had testified 
that they were familiar with the handwriting of deceased, 
and had compared the handwriting of the purported will, 
and had given it as their opinion that the paper writing and 
every part thereof is in the handwriting of the deceased, is 
not erroneous as an expression of the opinion by the court 
on the weight of the evidence, it appearing that the court, 
prior to this instruction, went into detail in citing caveators’ 
testimony. In re Williams’ Will, 215 N. C. 259, 1 S. E. 
(2d) 857. 
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d. Miscellaneous Remarks. 

Where Defense Not Applicable to Issue. — Where the 
testimony of all the officers of a bank conversant with the 
facts that the bank was an indorsee for value and a holder 
in due course of the note sued on was not contradicted, and 
the maker relied solely on the fraud of the payee in pro- 
curing the note, the court properly charged that if the jury 
believed the evidence, the verdict should be for the bank. 
First Nat. Bank v. Griffin, 153 N. C. 72, 68 S. E. 919. 
Gambling Nature of Device.—A charge that a punchboard 

and a tip book are the same under the statute and “that 
if you find this defendant guilty’? will not be held for error 
as an expression of opinion on the evidence when the phrase 
is immediately followed by an instruction that in order to 
convict, the jury must find beyond a reasonable doubt that 
the tip boards were gambling devices and were in defend- 
ant’s possession. State v. Webster, 218 N. C. 692, 12 S. E. 
(2d) 272. 
A reference in the charge to ‘“‘these gambling devices” 

will not be held prejudicial as an expression of opinion on 
the evidence when it is apparent that the charge referred 
to the devices mentioned in the warrant and not to those 
about which evidence had been taken. Id. 
Comment upon Admission of Confession in Evidence.—The 

comment of the trial court upon the admission of defend- 
ant’s confession in evidence that the court had held the 
confession competent because it appeared that it was taken 
without hope of reward or without extortion or fear, after 

defendant had been duly warned of his rights, amounts to 
no more than stating that the confession had been admitted 
in evidence and the reasons for admitting it, and will not 
be held for error as an expression of opinion by the court 
prohibited by this section. State v. Fain, 216 N. C. 157, 
4 S. EB. (2d) 319. 
Statement to Jury. — Where the jury has returned for 

further instructions which the court fairly and impartially 
gives, his statement to them that they should reconcile the 
evidence if they could and that if they could not, the court 
would “have to do something else,’ is not an intimation 
as to whether “any fact has been fully and sufficiently 
proved.” Nixon vy. Buckeye Cotton Oil Mill, 174 N. C. 730, 
94 S. E. 410. 

Comment on Jury’s Duty. — Where the jury has failed 
up to that time to agree upon a verdict in a criminal action, 
an instruction by the judge that in effect it was a matter 
of indifference to him, but it was their duty to agree if 
they could do so without violence to their consciences; 
that they must find for conviction beyond a reasonable 
doubt, uninfluenced by prejudices, etc., was held, not to be 
an expression of opinion by. the judge upon the evidence. 
State v. Pugh, 183 N. C. 800, 111 S. E. 849. 
Question as to Verdict.—The question of the court as to 

whether the verdict of guilty referred to first degree bur- 
glary held to be an inquiry and not an expression of opin- 
ion. State v. Walls, 211 N. C. 487, 497, 191 S. E. 232. 

Statement after Verdict Excusing Jurors for Term. — 
When the trial judge has stated to a jury after rendering 
a verdict in a criminal action, that from their verdict their 
attention was evidently attracted by important business 
matters at home, and therefore he would excuse them for 

the term, it cannot be construed as an expression of opinion 
forbidden by this section though one of the same jurors 
sat upon this case. State v. Pugh, 182 N. C. 800, 111 S. E. 

849. 
Remark Concerning Recall of Witness. — A remark by a 

judge, when he permitted a witness to be recalled, and 
asked a question to impeach his credibility, that if he had 
known the counsel intended to ask that question he wouid 
not have allowed the witness to be recalled, is not an ex- 
pression of opinion about the facts. DeBerry v. Carolina 
Cent. RioCo5 0100. N: Cis 310,56 oS. JE 723: 
Question to Counsel. — Where the judge asked defend- 

ant’s counsel in the hearing of the jury, if he thought that 
an objection to certain proof in the case ‘‘would be fair,” 
it was held that the remark of the judge was no violation 
of this section. State v. Brown, 100 N. C. 519, 6 S. E. 568. 

Response to Request of Counsel. — Where the prisoner’s 
counsel called attention to the judge’s failure to state im 
his summary that the prosecutrix had said that she did 
not know a certain woman, to which the judge said, 
“Yes, I believe that she did say that,’ it was held, that 

such remarks were a sufficient response to the request of 
the prisoner’s counsel, and did not convey an opinion of 
the judge in violation of this section. State v. Freeman, 
100 N. C, 429, 5 S. EB. 921. 
Suggestion of Method of Settlement. — In an action for 

the purchase price:of a horse, defended upon the ground of 
a breach of warranty, a suggestion by the judge, that a 
good test would be for each party to select a man and 
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drive the horse sufficiently to see what his condition was, 
is not an expression of opinion. Long v. Byrd, 169 N. C. 
658, 86 S. E. 574. 
Matters Subject to Mathematical Calculation—Where the 

answers to the issues as to the amounts recoverable, in case 
the defendants were found liable to the plaintiffs, is merely 
a matter of mathematical calculation, peremptory instruc- 
tions in regard thereto do not constitute prejudicial or re- 
versible error under this section. State v. Gant, 201 N. 
Rees, cle, 159 S, E.. 427. 

Opinion on One Count Applies to Others. — Where the 
verdict of the jury has acquitted the defendant under a 
count charging an unlawful sale of intoxicating liquors, 
but has convicted him of having the unlawful possession of 
the liquor for the purpose of sale, an expression of his 
opinion by the trial judge upon the evidence that the de- 
fendant had made the unlawful sale, applies also to the 
count charging that he had the unlawful possession for 
the purposes of sale, and constitutes error. State v. 
Sparks, 184 N. C. 745, 114 S. E. 755. 

2. Remarks Held Error. 

a. Remarks Concerning a Party to the Trial. 

Character of Accused. — It was held to be error for a 
judge to tell the jury that, “in > plain case, a good char- 
acter would not help the prisoner; but in a doubtful case, 
he had a right to have it cast into the scales and weighed 
in his behalf’; the true rule being that in all cases a good 
character is to be considered. State v. Henry, 50 N. CG. 
66. z 
Motive. — A charge, “While it is permissible to show a 

motive as a circumstance to be considered by the jury, 
it is not necessary. All the State has to do is to satisfy 
the jury beyond a reasonable doubt that the defendants 

did the acts charged in the indictment,’’ was held to be 
error under this section. State v. Morgan, 136 N. C. 
628, 629, 48 S. E. 670. 
Comment on Absence of Defendants. — Where the trial 

judge has questioned a witness as to the absence of the 
defendants from court, where their deed was being at- 
tacked for fraud, his remark that their absence was a cir- 
cumstance that a fraud had been committed is an expres- 
sion of opinion forbidden by this section. Greene v. New- 
some, 184 N. C. 77, 113 S. E. 569. 
Ordinary Care. — An instruction, that if a porter, in- 

jured in getting on a train, could have got on in safety by 
using both hands, his failure to do so was not the exercise 
of ordinary care, was erroneous. Sanders v. Atlantic, 
merce Co, 160 No ©. 526, 76°S. Be 553: 

“Proverbial Slowness of Messenger Boy.’”? — In an ac- 

tion against a telegraph company it is error for the court 
to refer in its charge to the ‘‘proverbial slowness of the 
messenger boy.’’ Meadows v. Western Union Tel. Co., 
mot Ne C: 73, 42 S.. E.. 534. 
Corporation Benefits. — In an action against a corpora- 

tion the judge recited the benefits conferred by corpora- 
tions upon the citizens, without mentioning the benefits 

they received in return, and intimated that he would not 
permit a verdict rendered upon ‘‘guesswork, sympathy, 

pity, or prejudice,” etc., the charge was held to be an 
expression of opinion. Starling v. Selma Cotton Mills, 171 
imc 222, 223, 88 S. E..°242, 

Identification of Defendant. — Where the only evidence 
connecting the defendant with operating a still was a coat 
found there with a receipt with defendant’s name on it in 
one of the pockets, an instruction that the name on the 
receipt was sufficient evidence that it was the property of 
defendant, is an expression of an opinion. State v. Allen, 
190 N. C. 498, 130 S. E. 163. 
Where the state relied upon testimony that tracks had 

been followed from the scene of the crime to the defend- 
ant’s room, but did not prove them to be the defendant’s, 
the expression of the court, ‘‘You tracked the defendant to 
whose house?” was held prejudicial, and especially so as 
the evidence of the state was circumstantial. State v. 
Oakley, 210 N. C. 206, 211, 186 S. E. 244. 

Remark Concerning Plaintiff as Witness. — In an action 
of claim and delivery for a horse, an instruction by the 
trial judge, that in passing upon the credibility of the 
plaintiff as a witness the jury should consider the fact 
that he had $50 of the defendant’s money in his pocket 
and refused to give it to him, amounts to an expression 
of an opinion upon the facts. Faulkner v. King, 130 N. 
C. 494, 41 S. E. 885. 

Time Plaintiff Would Live—In an action to recover 
damages for a permanent injury alleged to have been 
negligently inflicted, an expression in the charge as to the 
Presumed time the plaintiff would live, and the con- 
Sequent diminution of his earning capacity, falls within 
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the inhibition of our statute. Cogdill v. Boice Hardwood 
Monica aN, © G.8 7455 01406S,. a 732: 5 

b. Remarks Concerning Witnesses. 

Remarks Having Effect of Impeaching Witnesses.— Where 
questions propounded by the court have the effect of im- 
peaching witnesses they are in violation of this section and 
defendants’ exceptive assignments of error thereto must be 
sustained. State v. Winckler, 210 N. C. 556, 187 S. E. 792. 
Remark That Witness was ‘Admirably Lucid.” — The 

expression of the opinion of the court as to the “admirably 
lucid” testimony of a medical expert witness constituted 
reversible error. State v. Horne, 171 N. C. 787, 88 S. E. 
433. 

Comments upon Witnesses. — “The expression, ‘This 
witness has the weakest voice or the shortest memory of 
any witness I ever saw’—is clearly susceptible of the con- 
struction that the testimony of the witness was at least 
questioned by the court, if not unworthy of credit.’? State 
v. Bryant, 189 N. C. 112, 126 S. E. 107, 109. 

Questioning Non-Resident As to Professional Ethics. — 
In an action to recover damages for personal injury, where 
a release from liability is set up, it is an ineradicable error 
for the judge, during the trial and in the presence and 
hearing of the jury, to stop the testimony of the defend- 
ant’s witness, a nonresident attorney who had procured the 
release, and question him upon the professional ethics in- 
volved and the standard in his own State, of such conduct; 
which reflected on the witness. Morris vy. Kramer Bros. 
Co;; 182, N.. Go 187; 108 S. E. 381. 
Witness Included in Same Indictment. — Where there is 

a severance on the trial of defendants, and another party 
charged in the bill testifies in behalf of the accused, it is 
error, as indicating the opinion of the court on the facts, 
to charge that the very fact that the witness is included 
in the same indictment will impair his testimony, and that 
the same should not be placed on the same plane or footing 
with that of a witness of undoubted character who is dis- 
interested. State v. Jenkins, 85 N. C. 544. 

Interest of Witness.—It is error to charge the jury that 
they are bound to believe a witness who is unimpeached and 
uncontradicted. ‘Though he tells a credible story, his con- 
nection with the parties may shake the jury’s confidence. 
Noland v. McCracken, 18 N. C. 594. 
Minister As Witness. — Where a judge charged that, be- 

cause a witness was clergyman, his testimony was there- 
fore entitled to more weight, it is sufficient ground for a 
new trial. Sneed v. Creath, 8 N. C. 309. 
Statement That “Both Witnesses Are Gentlemen.” — 

For the judge, where the testimony of two witnesses con- 
flicted, to tell the jury: ‘‘Both witnesses are gentlemen. 
It is a matter of memory’’—was erroneous, as interfering 
with the province of the jury to determine the credibility. 
McRae v. Lawrence, 75 N. C. 289, cited in notes in 61 1. 
Ree OLAS Lae 

c. Remarks Concerning Weight and Credibility of 
Testimony. 

Remark That Circumstance Was a “Strong Badge of 
Fraud.” — Where a creditor postponed taking judgment 
because the debtor alleged that he was making arrange- 

ments to borrow the money, but before the expiration of 

the extended time the debtor made an assignment, pre- 

ferring other creditors, an imstruction that the circum- 

stance was a strong badge of fraud was held to be error. 

Bonner v. Hodges, 111 N. C. 66, 15 S. E. 881. 

Instruction As to Former Marriage. — In an indictment 

for bigamy an instruction that the weight of the evidence 

was that there had been no first marriage, is a violation of 

this section. State v. Parker, 106 N. C. 711, 11S. E. SZ. 

Determination of Preponderance. — A request in a civil 

action that, “when the minds of the jury are in doubt, 

they must find for the defendant,” is error. Willis v. At- 

lantic, etc., R. Co., 122 N. C. 905, 29 S. E. 941. 

Instruction That Evidence Rebuts a Prima Facie Case.— 

When ‘the plaintiff makes out a prima facie case, then to 

instruct the jury that the evidence rebuts it and over- 

comes it, is to invade the province of the jury and vio- 

lates this section. Sherrill v. Western Union Tel. Co., 116 

75 2 (‘Sie B. 429; ‘ : 

ae ig That Guilt Is Established.—This section pro- 

hibits the court in its charge to the jury from expressing 

any opinion as to the weight and credibility of the evi- 

dence, and, defendant having pleaded not guilty, it is er- 

ror for the court to charge the jury in effect that the 

fact of guilt is established by the evidence, even though 

the evidence be uncontradicted and even though the fact 

of guilt may be inferred from defendant's own testimony, 

since the credibility of the evidence is in the exclusive proy- 
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ince of the jury. 
(2d) 635. 

Statement That Evidence Left Matter Unproved. — 
Where the judge presiding at a trial said that, while there 
was some evidence to go to the jury, it was a bare scintilla, 
leaving the matter not proved, it was held error. The evi- 
dence was competent or it was not, and should have been 
withdrawn from the jury or submitted without expression 
of opinion. Boing vy. Raleigh, etc., R. Co., 87 N. C. 360. 

Concerning Corroboration of Defendant’s Testimony. — 
Where the defendant, charged with homicide, testified as to 
his version of the fatal killing upon his contention of self- 
defense, and narrated the actions of himself, his oldest son, 
and the deceased, and where upon the conclusion of his 
testimony the court by interrogation objected to by de- 
fendant’s counsel, brought out the fact that the son was 
seventeen years old, and was present in the courtroom, the 
charge of the court which set forth as the contention of the 
state that defendant’s testimony could not be relied upon 
because uncorroborated, notwithstanding the fact that de- 
fendant’s oldest son, who saw what happened, was present 

in the court room was held to constitute reversible error. 
State we Bean; 211 ON. ‘C59, ei88-4St ie eG10N 
Concerning Value of Book As Testimony. — For the 

judge to say that a book on farriery, which had been read 
by counsel, was entitled to as much authority as a witness 
who had been examined as an expert in the science of 
diseases of horses, is a clear violation of this section. Mel- 
vin v. Easley, 46 N. C. 386, 62 Am. Dec. 171. 
Concerning Map. — Where a certain location is material 

and a surveyor had testified and his map was put in 
evidence, it is reversible error for the trial judge to in- 
struct the jury that they must be guided in their judgment, 
not from the map, but from the testimony of the surveyor 
and other witnesses. Swain v. Clemons, 172 N. C. 277, 90 
S: 193. 

Concerning Location and Acreage. — The weight of the 
circumstance that one claimed location would give the 
acreage called for by the deed, while the other would give 
a greater acreage, being for the jury, it was error to 
charge that the acreage was not of great value to aid the 
jury in determining the location. May v. Manufacturing, 
étc., Con 164 SNe Gnieo2 80) Se 380; 
Instruction as to Value of Deed. — In an action for 

ejectment it was error to instruct the jury that the deed 
was sufficient to vest the title in the grantees, where plain- 
tiff’s right to recover was dependent upon evidence that 
the defendant’s grantor was estopped to claim the land, as 
the credibility of the witnesses was a matter for the jury. 
Campbell v. Everhart, 139 N. C. 503, 52 S. E. 201. 
Instruction as to Age of Prosecutrix.—Where in prosecu- 

tion under § 14-26, the court, in summarizing the contentions 
of defendant, charged that defendant insisted that the jury 
should not find beyond a reasonable doubt that the prosecu- 
trix was under sixteen years of age, ‘‘whereas the Biblical 
records and the testimony of her father and mother should 
satisfy you beyond a reasonable doubt that she is under 
sixteen years of age,’ the instruction constitutes an ex- 
pression of opinion on an essential element of the crime 
charged, prohibited by this section, and the error is not 
mitigated by construing the charge as a whole, nor may it 
be upheld as charging that the jury should find that the 
prosecutrix was under sixteen years of age, if they believed 
the uncontradicted testimony. State v. Wyont, 218 N. C. 
505, 11 S. E. (2d) 473. 
Where the charge on the issue of testamentary capacity, 

read from the text-book, is that where the testator’s sick- 
ness is wholly physical, proof of his condition as to 
lethargy, unconsciousness, etc., “is entitled to little con- 
sideration,’ and that the courts will ‘‘scrutinize efforts 
by witnesses to infer mental weakness or insanity from 

State v. Blue, 219 N. C. 612, 14 S. E. 

mere physical decrepitude,” and that ‘“‘the will of an 
aged person should be regarded with great tenderness” 
when not procured by fraud, etc., is held as_ reversible 
error under this section. In re Will of Bergeron, 196 N. 
Gi 649, 1460S, oc. 

d. Miscellaneous Remarks. 

Instruction Not Barred on All Elements — An instruction 
which states that, if the jury find certain facts grouped 
in the instruction, there was no negligence, is objection- 
able, unless all the material elements of the case are in- 
cluded. Ruffin v. Atlantic, etc., R. Co., 142 N. C. 120, 55 S. 

E. 86. 
Inference from Evidence. — An instruction charging the 

jury that, if they believed the evidence, they should find 
certain evidential facts to be true and that thereupon, cer- 
tain other facts must be true, is error. Kinney v. North 
Carolina R.'Co., 122 N.C. 961, 30.8. E. 313. 
Charge Based on Contradicted Witness. — It is error 
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in the judge to designate a single witness who is contra- 
dicted by other witnesses, and to instruct the jury that if 
they believe the testimony of such witness, then the pris: 
oner is guilty. State v. Rogers, 93 N. C. 523. 
On Contradictory Evidence. — Where the evidence was 

conflicting, an instruction, “if the jury believe the evi- 
dence, the answer to the first issue should be no,” is a 
violation of this section. Rickert v. Southern R. Co., 123 
N. C. 255, 31 S. EB. 497; Leak v. Covington, 99 N. C. 559, 
(iy Se eee 

Where the case is tried upon special issues, an instruc- _ 
tion that plaintiffs are not entitled to recover if the jury 
believe the evidence is improper. Jones v. Balsley, 154 
N..C. 61, 69 S. EH. 827; Baker v. Brem, 103 N. C. 72, 9 S, 

See Cauley v. Dunn, 167 N. C. 32, 83 S. E. 16. 
Assumption of Conflicting Fact.—Where defendant 

railway claimed that decedent found on its tracks was 
already dead when struck by the train, and the evidence 
on this point was in sharp conflict, an instruction which 
assumed that decedent was killed by the ttain was er- 
roneous under this section. Hunsinger y. Carolina, etc., 
Ry., 194 N. C. 679, 140 S. E. 608. 
Remark That “We Are Not Informed.”” — Where there 

is any evidence to the contrary, it is erroneous in the 
judge to say, “We are not informed” of the fact upon 
which it is for the jury to pass. Powell v. Wilmington, 
etc., R. Co., 68 N. C. 395. 
Degree of Crime. — Although the defendant in a trial for 

murder introduced no evidence, and all the evidence for the 
State tended to show only murder in the first degree, it 
was error to instruct the jury that if they believed the evi- 
dence they should find the defendant guilty of murder in 
ae first degree. State v. Gadberry, 117 N. C. 811, 23 S. KE. 
477. 

When No Presumption at Law. — A trial judge cannot 
say to the jury that any fact proved or admitted, that 
does not in law raise a presumption of the truth of the 
allegation of fraud, is a strong circumstance tending to 
establish it. National Bank yv. Gilmer, 116 N. C. 684, 703, 
PAM) Ops 

Arguing Law to Jury.—For the judge to charge that a 
case cited by counsel for plaintiff, and relied on to estab- 
lish his position, was an authority directly against that po- 
sition, and that counsel knew or ought to have known it, 
was held to be error. Perry v. Perry, 144 N. C. 328, 57 
S. E: 1: 

Trial for Attempted Rape, — On a trial of an indictment — 
for an assault with intent to commit rape, where there was 
evidence that the defendant had been found on the six year 
old child, while on her back with her clothes up, it was 
held to be error for the court in its charge to the jury to 
remark with emphasis, ‘‘Why was she on her back, and 
why was he on her?’’ State v. Dancy, 78 N. C. 437. 
Insurance. — A _ requested charge that, if insured was 

more than 55 years of age when he applied for membership, 
the association was not liable on the policy, ‘as the same 

was procured under a misrepresentation of the age” of 
insured, was properly refused as an expression of opinion 
upon the facts. Tillery v. Royal Ben. Soc., 165 N. CG 
262, 30 S. E.. 1068. 
Regarding Duty of Railroad to Build Culvert. — It was 

held error in a trial judge to instruct the jury that it was 
the duty of a railroad company to build a culvert over a 
certain ravine, and it was also held error to express the 
opinion that the said branch, regarding which there was 
conflicting evidence, was not a natural water-course. 

Fleming v. Wilmington, etc., R. Co. 115 N. C. 676, 20 S. 
E. 714. 

Effect of Easement on Adjoining Land.—In a proceeding 
to assess compensation for the taking of an easement over 
respondent’s land for a high voltage transmission line, where 
the court in ruling upon the admissibility of evidence stated 
that the steel towers on the land and the power lines run- 
ning over the land did not affect the value of the land out- 
side the easement, it was held that the remarks of the 
court constituted a determination, as a matter of law, of 
an issue of fact within the province of the jury in viola- 
tion of this section. Nantahala Power, etc., Co. y. Carrin- 
ger, 220 N. C. 57, 16 S. E. (2d) 453. 

Validity of Lien. — In an action involving the validity 
of a lien on certain crops, an instruction that the lien is 
void, because it was recorded in one county, while the 
debtor resided in another, involves an expression of opinion 
as to the facts of the case. Weisenfield vy. McLean, 96 
NN. C.248, eS 2B 56; 

Bills and Notes. — In an action on a note, where de-— 
fendant testified that he signed as surety, with the knowl- 
edge of the payeé, and the payee testified to the contrary, 
it was error to instruct the jury that if they believed the 
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evidence they should find that the payee knew that defend- 
ant signed as a surety. Harris v. Carrington, 115 N. C. 
187, 20 S. E. 452. 
Value of Property. — In an action for damages plaintiff 

testified that the property destroyed was worth a specified 
sum, and defendant introduced as a witness the tax lister 
who testified that plaintiff stated that a much lower valua- 
tion was too high for purposes of taxation, it was held, 
that instructions that the jury had the uncontradicted 
evidence of plaintiff as to the value of the property de- 
stroyed was erroneous, as withdrawing from the consider- 
ation of the jury the testimony of the tax lister. Dobson 
v. Southern R. Co., 132 N. C. 900, 44 S. E. 593. 

Ill. EXPLANATION OF LAW AND EVIDENCE, 

A. General Considerations of the Charge. 

Editor’s Note. — When the Supreme Court in Hinshaw 
y. Raleigh, etc., R. Co., 118 N. C. 1047, 24 S. E. 426, over- 
ruled Emry v. Raleigh, etc., R. Co., 109 N. C. 589, 14 S. 
EB. 352, and modified the broad rule laid down in State v. 
Boyle, 104 N. C. 800, 10 S. E. 696, in a series of adjudi- 
cations that followed it, it was not intended that the 
jury should be left to grope in utter darkness, unless 
counsel were sufficiently diligent to draw fire from the 
court by prayers for instruction. McCracken y. Smathers, 
tigeN. C. 617, 620; 26 S. H.. 157. 
The Object of Instructions. — The chief object contem- 

plated in the charge of the judge is to explain the law of 
the case, to point out the essentials to be proved on the 
one side and the other, and to bring into view the relations 
of the particular evidence adduced to the particular issues 
involved. Bird v. United States, 180 U. S. 356, 361, 21 S. 
Ct. 403, 45 L. Ed. 570. 

Benefits to be Derived from Charge. — The principal 
benefit to be derived from a charge to the jury is not a 
statement of law but the elimination of irrelevant matters. 
Irvin v. Southern R. Co., 164 N. C. 5, 80 S. E. 78. 
Theory as to Evidence. — Much confusion as to pro- 

ceeding with evidence, when a prima facie showing has 
been made, is eliminated by a proper application of this 

section. Under our system the trial court, during the pro- 

duction of the evidence, must necessarily proceed upon 

the theory that the jury has a right to find as true all the 

evidence submitted by either party. Hunt v. Eure, 189 N. 

eaeage, 127 S29. 593; (595. 
Charge Must Be Considered as a Whole. — The charge 

to a jury must be considered as a whole in the same con- 

nected way in which it was given, and upon the presump- 

tion that the jury did not overlook any portion of it. If, 

when so considered, it presents the law fairly and clearly 

to the jury, it will afford no ground for reversing the 

judgment, though some of the expressions, when standing 

alone, might be regarded as erroneous. Gilliland v. Board, 

141 N. C. 482, 54 S. E. 413. In re Will of Hardee, 187 N. C. 

Bere 21 S. H. °667. 
“The charge must be considered contextually and not dis- 

jointly. Riverview Milling Co. v. State Highway Comm., 

190 N. C. 692, 697, 130 S. E. 724, and cases cited therein. 
In determining whether a charge comes up to the require- 

ments of this section it (charge) must be considered as a 

whole. Gore v. Wilmington, 194 N. C. 450, 457, 140 S. E. 71. 
See State v. Moore, 197 N. C. 196, 197, 148 S. E. 29. 
The charge of the trial court will be construed as a 

whole, and if, upon such construction, it fully charges the 
law applicable to the facts and does not impinge this sec- 
tion, it will not be held for error on appeal. Harrison v. 
Metropolitan Life Ins. Co., 207 N. C. 488, 177 S. E. 423. 
Where it appears that the charge, when read contextu- 

ally as a whole, was not prejudicial in its manner of stat- 
ing the evidence and contentions of the parties, an excep- 
tion, based upon detached portions thereof, will not be sus- 
tained. Braddy v. Pfaff, 210 N. C. 248, 186 S. E. 340. 
Charges Held Not to Impinge on This Section.—See State 

vy. Hester, 209 N. C. 99, 182 S. E. 738; State v. Hodgin, 210 
N. C. 371, 186 S. E. 495; State v. Atlantic Ice, etc., Co., 210 
WN. C. 742. 188 S. E. 412. 
Matters Stricken from Complaint. — Requested instruc- 

tions as to matters stricken from the complaint as to which 
the evidence had been withdrawn from the jury should be 
refused. Tilghman v. Seaboard, etc., R. Co., 167 N. C. 163. 
aS. ts, 315. 
Applications of Instructions to Case. — It is not error for 

the court to refuse to give instructions which, though cor- 
rect in the abstract. are not applicable to the case. McMillan 
vy. Baxley, 112 N. C. 578, 16 S. E. 845. 
The refusal to instruct as to a point not material to the 

verdict is not prejudicial error. Mendenhall v. North Caro- 
mgm.) Co... 123 N. C.°275, 31 S. E. 480. 
However, the giving of an instruction not strictly appli- 

cable to the material questions to be determined is not 
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ground for reversal, where no prejudice is shown and it 
appears the jury could not have been misled thereby. Evans 
v. Howell, 84 N. C. 461. 
Arguments of Counsel—It was not error in the court to 

recapitulate fairly such contentions of counsel as illustrated 
the bearing of the evidence on the issues. Clark v. Wilminz- 
ton,, ete, ax) o., 109 N. Cy 430; 14 Sy B. 43, 14 LR. A. 749. 

Unauthorized Charge. — A judge cannot make a charge 
not authorized by the pleadings. Thus in an action for a 
debt barred by the statute of limitation, where the statute 
is not pleaded, the judge cannot charge that the debt is 
barred although requested to make such a charge. Albert- 
sony. Terr 109 NwG..8, 13. S. E. °713: 

Inconsistent or Contradictory Instructions. — An incon- 
sistent charge by the court which leaves the jury in doubt 
as to the law applicable to their findings upon an issue is 
error. Patterson v. Nichols, 157 N. C. 406, 73 S. E. 202; 
Blanton Grocery Co. v. Taylor, 162 N. C. 307, 78 S. E. 276. 

See also, Oakley v. National Cas; Co., 217 N. C. 150, 7 S. 
E. (2d) 495. 
Erroneous Instruction Not Cured by Correct Instruction, 

—An error in giving an erroneous instruction is not cured 
by subsequently correctly stating the law. State v. Mor- 
gan, 136 N. C. 628, 48 S. E. 670. 
When Charge Contains a “Powerful Summing up.” — 

Where the trial judge in his general charge gives “every 
reasonable contention of the state,” it is erroneous to give 
an entirely new charge, containing ‘‘a powerful summing 
up” for the state. State v. McDowell, 129 N. C. 523, 39 
See 840. 

The use of the words “you want to find’ ‘in charging the 
jury as to the elements of the offense charged, construing 
the charge as a whole, merely placed the burden on the 

state to prove the crime charged and not to constitute an 

expression of opinion or a direction or intimation that the 

jury should so find. State v. Smith, 221 N. C. 400, 20 S. 
Bam(2d) 800. 

The use of the words “the state has offered evidence 
which tends to show” in a charge to the jury does not con- 
stitute an expression of opinion in violation of this sec- 
tion. State v. Howard, 222 N. C. 291, 22 S. BE. (2d) 917. 
Contentions Not Necessarily a Part of Instructions. — 

The contentions of the parties to an action are not a nec- 
essary part of the instruction of the trial judge to the jury 
upon the law of the case. State v. Whaley, 191 N. C. 387, 
Doo. othe G: 

Requiring Jury to Be Satisfied. — An instruction requir- 
ing the jury to be ‘“‘satisfied’ as to the facts of justifica- 
tion relied on to defeat an action for false arrest and im- 
prisonment does not require too great a degree of proof 

to establish justification. Sigmon vy. Shell, 165 N. C. 582, 
SL Ste Ey. 739: 
Weight of Defendant’s Testimony. — The testimony of 

defendant if accepted as true by the jury, is given the same 
credibility as that of a disinterested witness, and a charge 
to that effect, after a proper instruction as to interest, is 
not error. State v. Beavers, 188 N. C. 595, 125 S. E. 258. 
Instructions Should Be Restricted to Answers Expected. 

—Where the case is submitted for a special verdict, the jury 
should only be instructed on questions which they are ta 
answer, and it is error to inform them as to the effect 
their answers will have on the ultimate rights of the parties, 
or to authorize them to answer in the form of a legal con- 
clusion. Earnhardt v. Clement, 137 N. C. 91, 49 S. E. 49; 
Bottoms v. Seaboard, etc., R. Co., 109 N. C. 72, 13 S. E. 
738. 
Defendants can not complain that the court embodied in 

the charge, as an abstract proposition, what is known as 

the ‘“‘rule of the prudent man’’ in response to its requests, 
where, in specific instructions, the court correctly applies 
the law of negligence and contributory negligence to the 
facts of the case. Blackwell v. Lynchburg, etc., Railroad, 
11 NeCa 15th 160S..b. 127vl, Re A. .729, 32° Am: St. Rep: 
7E6 
Where Charge Favorable to Appellant. — The failure of 

the court to comply with this section will not be sufficient 

ground for a new trial, where the case on appeal shows that 
the charge of the court presented the case in the most 
favorable light for the defendant. State v. Pritchett, 106 
N. C. 667; 668, 11S. E. 357: 

Requests for Instructions Must Be Timely. — A party 
desiring more specific instructions than those given in the 
general charge must ask for them in apt time. A com- 
plaint of the charge, made after verdict, is too late. Sim- 
mons v. Davenport, 140 N. C. 407, 53 S. E. 225. See also 
State v. Brady, 107 N. C. 822, 12 S. E. 325. 

Exception Must Be Specific—An exception to the charge 

on the ground that it failed to explain and apply the law to 
the evidence as required by this section may be disregarded 
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as a broadside exception. State v. Webster, 218 N. C. 692, 
1 Ow He KER) 2/2, 
An exception to the charge on the ground that it did not 

explain the evidence and did not declare and explain the law 
arising thereon as required by this section is ineffective as 
a “broadside” exception, it being necessary that an excep- 
tion to the charge specifically refer to the particular point 
claimed to be erroneous. Arnold v. State Bank, etc., Co., 

ZI8 IN. Ce AS8aeeli ass H. 1@2d), 307: 
An exception that the trial judge “failed to state in a 

plain and correct manner the evidence, and declare and ex- 

plain the law arising thereon as required in this section,” 
is too general and cannot be sustained. Jackson v. Ayden 
Pumper Goseed 58h Ns Cre 317974 eS eeoa0: 

Error Cured by Verdict. — Where there are several 
counts of an indictment, and the charge was correct upon 
those on which a conviction has been had, the verdict 

cures the error committed in not giving the principles of 
law arising from the evidence upon the count which the 
appealing defendant was acquitted. State v. Church, 192 
INS Ge 658) 1350S ee709: 

Same—Failure to Call Judge’s Attention to Error. — The 
appellant must at the time call the attention of the trial 
judge to errors he is alleged to have committed in stating 
the contentions of the parties to the jury, when he has not 
done so, as an exception after verdict comes too late to be 
considered on appeal. State v. Beavers, 188 N. C. 595, 
125 S, E.: 258:-State v. Harvey, 214. Ni G 9197S; EB: 620; 
State v. Bowser, 214 N. C. 249, 199 S. E. 31. 

B. Explanation Required. 

1. In General. 

Rule Stated. — It is held under the requirements of this 
section, to be the duty of the judge in charging the jury, 
to segregate the material facts of the case, array the facts 
on both sides, and apply the principles of law to each, so 
that the jury may decide the case according to the credi- 
bility of the witnesses and the weight of the evidence. 
State v. Rogers, 93 N. C. 523, 531. Citing State v. Dun- 
lop, 65 N. C. 288; State v. Jones, 87 N.- C. 547; Guyes v. 
Council, 213 N. C. 654, 197 S. E. 121. 

He is required to state clearly and distinctly the particu- 
lar issues arising on the evidence, and on which the jury 
are to pass, and to instruct them as to the law applicable 
to every state of the facts which upon the evidence they 
may reasonably find to be a true one. State v. Matthews, 

FER AOS, VRS ERY 
And in criminal cases this section requires the court to 

give to the jury such instructions as will enable them to 
understand the nature of the crime and properly determine 
each material fact upon which may depend the guilt or 
innocence of the accused. State v. Fulford, 124 N. C. 798, 

S01, 32 5S, E377. 

An instruction meets the requirements of this section 
when it clearly applies the law to the evidence introduced 
upon the trial and gives the position taken by the respec- 
tive parties as to the prominent and controlling features 
which make for the ascertainment of the facts. State v. 
Graham, 194 N. C. 459, 140 S. E. 26. 
Where the trial court in his charge to the jury explains 

the law applicable and gives the contention of the parties, 
but fails to instruct the jury as to the application of the law 
to the substantial features of the case, the charge is insuf- 

ficient to meet the requirements of this section and a new 
trial will be awarded. Com’r of Banks v. Florence Mills, 
202 N. C. 509, 163 S. E. 598. 

In both criminal and civil causes under this section, a 
judge in his charge to the jury should present every sub- 
stantial and essential feature of the case embraced within 
the issue and arising on the evidence, and this without any 
special prayer for instructions to that effect. He should 
state in a plain and correct manner the evidence in the case 
and explain the law arising thereon, and a failure to do so, 
when properly presented, shall be held for error. Mebane 
Graded School Dist. v. Alamance County, 211 N. C. 213, 
226, 189 S. E. 873, citing State v. Merrick, 171 N. C. 788, 
88 S. E. 501. 
Where evidence is in the record defendant is entitled to 

have the law arising thereon explained and applied by the 
judge. State v. Anderson, 222 N. C. 148, 151, 22 S. E. (2d) 
271, 
Where the charge of the court fails to point out the dis- 

tinction between the counts in the indictment, and leaves the 
jury with the impression that both counts are valid when 
there is only one question to be answered constitutes re- 
versible error, under this section. State v. Ray, 207 N. C. 
642, 178 S. E. 224. 

Scope of Instruction. — The court should instruct the 
jury on all the issues presented by the pleadings and the 
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evidence. Patterson y. North Carolina Tumber 145 
NemGs, 42), 58 Sautn4s7: 
Where the effect of a charge of the court to the jury is 

to eliminate from the case an instruction upon a principle 
of law arising from the evidence, so r2cessary that its 
omission would necessarily and substantially prejudice one 
of the parties, in the consideration of the evidence by the 
jury, it is error, notwithstanding the party so prejudiced 
has not tendered a prayer for instruction covering the omis- 
sion of which he complains. Bowen v. Schnibben, 184 N. 
C7248, 114.'S. Ef. 170: 

Where Facts Are Simple. — The section does not require 
the judge to “charge the jury where the facts at issue are 
few and simple, and no principle of law is involved, unless 
he is requested to do so; but in cases where the witnesses 
are numerous, or the testimony conflicting or complicated, 
and different principles of law are applicable to different 
aspects of the case, it is his duty to conform to the require- 

ment of the statute.”? Duckworth v. Orr, 126 N. C. 674, 677, 
36 S. E. 150, citing Holly v. Holly, 94 N. C. 96; State v. 
Reynolds, 87 N. C. 544; State v. Grady, 83 N. C. 643. 

Instructions to the jury should be addressed to specific 
issues, but, where the issues are simple, and they do not 
appear to have misled the jury, the error in this respect 
will not be held as reversible. Craig v. Stewart, 163 N. 
C5315 879. Sat 100! 
Mere Statement of Contentions. — It is error simply ta 

state the contentions of the parties, both as to the facts 
and 73 to the law and not declare and explain the law ap- 
plicable to the facts as the jury might find them from the 
evidence. Nichols v. Champion Fibre Co., 190 N. C. 1, 6, 
128 S. EB. 471: Parker v. Thomas, 192 N. C. 798, 803, 136 S. 
f. 118. See Fowler v. Champion Fibre Co., 191 N. C. 42, 
1319S) 93380. 
Contentions of Parties.—Although it is not required by 

this section that the trial judge should state the con- 
tentions of the parties to the jury, the practice has grown up 
in our courts as a helpful and accepted procedure, and a 
fair statement of the contentions of a party will not be held 
for error upon exception. Rocky Mount Sav., etc., Co. v. 
Aetna Life Ins. Co., 204 N. C. 282, 167 S. E. 854. 
Objection to' the charge on the ground that the court 

unduly emphasized the contentions of the state, amounting 
to an expression of opinion on the facts, held untenable, 
since the charge construed as a whole stated only conten- 
tions legitimately arising on the evidence and inferences 
properly deducible therefrom. State v. Wilcox, 213 N. C. 
66570197 «9: Eee 150, 
Explanation of Subordinate Features of Case.—The charge 

of the court did not fail to comply with the provisions of 
this section if it sufficiently pointed out and explained the 
substantive features of the case, and as to subordinate fea- 
tures the prisoner should have aptly tendered prayers for 
special instructions. State v. Ellis, 203 N. C. 836, 167 S. E. 
67. 

In the absence of a special request for instructions, the 
failure of the charge to define certain terms constituting a 
subordinate feature of the charge will not be held for er- 
ror. State. > Puckett, 211 No C..66;, 189) S. bes. 
Duty Cannot Be Omitted. — The duty of the court to 

explain technical words used in instructions cannot be 
omitted because some of the jury may be able to explain 
them. State v. Clark, 134 N. C. 698, 47 S. E. 36. 
Failure to Instruct as to Corporate Liability—The lia- 

bility of a corporate defendant arising through the agency 
of a servant is a substantive feature of law arising on the 
evidence, and is not a simple or self-explanatory principle 
of law, and the failure of the court to imstruct the jury, 
as required by this section, constitutes reversible error. 
Robinson v. Standard Transp. Co., 214 N. C. 489, 199 S. 
1a WPA 
Where in an action against a corporate and an individ- 

ual defendant the trial court charged the jury as though 
the corporate defendant was the sole party sued, it was 
held that the individual defendant is entitled to a new 
trial for failure of the charge to declare and explain the 
law arising upon the evidence as it related individually to 
him and involving his contentions. Id. 

Salutation of Instruction. — The trial judge should in- 
struct “that if the jury find from the evidence’ and not ‘“‘f 
they believe the evidence.”’ State v. Green, 134 N. C. 658, 
46 S. E. 761; State v. Seaboard Airline R., 145 N. C. 570, 
59 S. E. 1048. 
But where instructions consisting of several clauses con- 

tain at the beginning the words, ‘If the jury find from the 
evidence,” it is not necessary to repeat such words in 
each clause. Wilkie v. Raleigh, etc., R. Co., 127 N. C. 203, 
37 S. E. 204, Rehearing 1n,/128: NL Crise 38 Sur oeay 

2. Statement of Evidence. 
In General.—All that is required of a charge by this sec- 

Co:; 
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tion is that the essential evidence offered at the trial be 
stated in a plain and correct manner, together with an ex- 
planation of the law arising thereon. State v. Fleming, 202 
N. C. 512, 514, 163 S.. E. 453; In re Beale, 202 N. C. 618, 163 
S. E. 684. 
By virtue of this section where the charge of a trial court 

fails to state the evidence of a party relative to a material 
point and which directly bears on the amount recoverable, 
a new trial will be awarded. Myers v. Foreman, 202 N. C. 
246, 162 S. E. 549. 

Slight inaccuracies in the statement of the evidence in the 

instructions of the court to the jury will not be held for re- 
versible error when not called to the attention of the judge 
at the time and the charge substantially complies with this 
section. State v. Sterling, 200 N. C. 18, 19, 156 S. E. 96. 
Repetition of Testimony Insufficient.—This duty is not 

performed by simply repeating the testimony in the order 
in which it was delivered, or in a general statement of the 
principles of law applicable to the case; but it requires the 
judge to state clearly and distinctly the particular issues 
arising in the controversy; to eliminate the controverted 

facts; to arrange the testimony in its bearing on their dif- 
ferent aspects, and to instruct the jury as to the law ap- 
plicable thereto in such manner as will enable them to see 
and comprehend the matters which are essential to an in- 
telligent and impartial verdict. State v. Boyle, 104 N. C. 
800, 10 S. E. 696. 

This section is not complied with where the court reads to 
the jury full notes of all the testimony in the cause, and 
tells them that he does this to refresh, and not to control, 
their recollection of the testimony, that it is their duty to 
remember the testimony, and that they ought to rely in the 
last resort on their own recollection. State v. Boyle, 104 
N. C. 800, 10 S. E. 696. 

Possibilities of Fact.—Where there are several possibilities of 
fact, different from the inference tended to be drawn from 
the evidence offered, a judge is not required to note one 
such possibility, and specifically bring it to the attention 
etthe jury. State v: Clara, 53 N. C. 25. 

Restricting Evidence to Purpose for Which Admissible.— 

It is error to admit evidence, competent for one purpose 
only, to be considered and acted on generally by the jury, 
without instructions restricting it to the special purpose for 
which it is admissible. Burton v. Wilmington, etc., R. Co., 

84 N. C. 193. See also, State v. Ballard, 79 N. C. 627. 
Recapitulation Unnecessary.—The judge is not bound to 

recapitulate all the evidence in his charge to the jury; it 
is sufficient for him to direct the attention of the jury to 
the principal questions they have to try, and explain the 
law applicable thereto. Boon v. Murphy, 108 N. C. 187, 12 
S. E. 1032; State v. Gould, 90 N. C. 658. 
Nor is the judge required to recite the testimony of each 

witness in the order in which he was examined, but need 
only give a clear and intelligent statement of the evidence, 
with its legal bearing upon the issue. State v. Jones, 97 
N. C. 469, 1 S. E. 680. 
Second Recapitulation Not Required.—The trial judge is 

not required to recapitulate the testimony a second time, 
although one of the parties may request it to be done. 
Aston v. Craigmiles, 70 N. C. 316. 
Judge May Omit Testimony.—Unless there be some rea- 

son why the judge should remark particularly on the testi- 
mony of a witness, he may with propriety, decline to comply 
with a request to do so. Findly v. Ray, 50 N. C. 125. 
Agreement of Counsel.—The failure of a judge to recite 

the testimony in his charge to the jury is not error, where 
it was agreed by the counsel on both sides that the testi- 
mony need not be recapitulated. Wiseman v. Penland, 79 
eC. 197. 

Effect of a “Slip of the Tongue”.—A mere inadvertent “slip 
of the tongue’ in stating the evidence, will not be held 
as prejudicial error when counsel for defendant might easily 
have called attention thereto and had it corrected then and 
there. State v. Sinodis, 189 N. C. 565, 127 S. E. 601. 
Weight and Credibility—Where the trial judge gives the 

contentions of the State and of the defendant, clearly stat- 
ing that they are but contentions in a trial for unintentional 
manslaughter, and correctly charges the law arising upon 
the evidence, objection that he has therein impinged upon 
the provisions of this section, in expressing his opinion upon 
the weight and credibility of the evidence, is untenable. 
State v. Durham, 201 N. C. 724, 726, 161 S. E. 398. 
The portion of the charge devoted to reviewing the evi- 

dence for the state cannot be held for error as an expres- 
sion of opinion that certain facts were fully proven when 
it appears that the court categorically indicated to the 
jury that it was then engaged in reviewing the state’s 
evidence. State v. Jessup, 219 N. C. 620, 14 S. E. (2d) 
668. See also, State v. Johnson, 219 N. C. 757, 14 S. E. 
(2d) 792. 
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3. Explanation of Law. 

In General.—This section confers upon litigants 
stantial legal right and calls for instructions as to the 
law upon all substantial features of the case. Williams 
v. Eastern Carolina Coach Co., 197 N. C. 12, 15, 147 S. E. 
435, citing Wilson v. Wilson, 190 N. C. 819, 130 S. E. 834; 
State v. O’Neal, 187 N. C. 22, 24, 120 S. E. 817; Blake vy. 
Smith, 163 N. C. 274, 79 S. E. 596; Bowen v. Schnibben, 184 
N. (Co 248, 12d0F 1405S: E: 170, 
As was said in State v. Matthews, 78 N. C. 523, 537, the 

requirements of this section are not met by a_ general 
statement of legal principles which bear more or less 
directly, but not with absolute directness upon the issues 
made by the evidence. Williams v. Eastern Carolina 
Coach Cor, 9197 ING CrvieedS, 147 SIE. “435. 
The failure of the court to instruct the jury on sub- 

stantive features of the case arising on the evidence is 
prejudicial, even in the absence of a request for special in- 
structions. Spencer v. Brown, 214 N. C. 114, 198 S. E. 
630. 

It is the duty of the trial court without request for spe- 
cial instructions to declare and explain the law arising 

upon the evidence in the case, which duty is not discharged 
by general definitions or abstract discussions of the law, 
but requires that the court apply the law to the evidence 
in the case and instruct the jury as to the circumstances 
presented by the evidence under which the issue should be 
answered in the affirmative and under which it should be 
answered in the negative, and the failure of the court to 
comply substantially with the mandate of this section im- 
pinges a substantial legal right of the party aggrieved en- 
titling him to a new trial. Smith v. Kappas, 219 N. C. 850, 
1S Orel Cad yarcro: 

Trial by jury vouchsafed in the constitution contemplates 
a verdict of the jury rendered upon the evidence guided by 
correct instructions as to the law applicable thereto in 
conformity with this section. Smith v. Kappas, 219 N. Cc. 
850) 15 1s, (2d) 375, 
Party Must Request.—Where the judge has sufficiently 

charged the jury as to the law arising under the evidence 
in the case in compliance with this section, such further 
matters of instruction as the appellant may desire should 
be offered by special request of instruction. Gore v. Wil- 
mington, 194 N. C. 450, 140 S. E. 71; Murphy v. Power 
Co., 196 N. C. 484, 146 S. E. 204. See Graham vy. State, 
194 N. C. 459, 140 S. FE. 26. 

But the rule stated in Bank v. Rochamora, 193 N. C. 
1, at p. 8, 136 S. E. 259, that ‘“‘where the instruction is 
proper so far as it goes, a party desiring a more specific 
instruction must request it,’ applies to subordinate elabo- 

ration, but not substantive, material and essential features 
of the charge. McCall v. Lumber Co., 196 N. C. 597, 692, 
146 S. E. 579. 

It is the duty of the court in charging the jury to do 
so without request for special instructions, and the fail- 
ure of the judge to explain the law arising upon the evi- 
dence constitutes reversible error. Ryals vy. Carolina Con- 
itactine: Co-..219 Ns (CG, 479. 14 0S7 By (2a) 531; 
When a judge has charged generally on the essential 

features of the case, if a litigant desires that some sub- 

ordinate feature of the cause or some particular phase of the 
testimony shall be more fully explained, he should call the 
attention of the court to it. Acme Mfg. Co. v. McPhail, 179 
N. C. 383, 388, 102 S. E. 611; Riverview Milling Co. v. 
State Highway Comm., 190 N. C. 692, 130 S. E. 724; State 
v. Johnson, 193 N. C. 701, 138 S. E. 19; State v. Jordan, 216 
INS (GCA 356, Su. eer (ed)! 156, 
Where the charge of the court is sufficiently full to meet 

the requirements of this section, it will not be held for re- 
versible error on defendant’s exceptions, it being incum- 
bent on defendant, if he desires more specific instructions 
on any point, or a more detailed and complete statement of 

a sub- 

his contentions to aptly make request therefor. -State v. 
Caudle, 208 N. C. 249, 180 S. E. 91. 

If the indictment fully describes the offense, and this 
was read to the jury by the court, then the charge is in 
compliance with this section, it being the duty of the de- 
fendant, if he desires more elaborate instruction, to aptly 
tender a request therefor. State v. Gore, 207 N. C. 618, 178 
See Ea! 209. 
Defendant desiring more full or detailed instructions as 

to any particular phase of evidence or law should request 
special instructions. State v. Hendricks, 207 N. C. 873, 178 
Sh EDA ey A 
The failure of the court to charge the jury as to the 

credibility to be given the testimony of an accomplice, cor- 
roborated in every respect by other evidence, will not be held 
for error in the absence of a special request, whether such 
charge should be given being in the sound discretion of the 
trial court. State v. Kelly, 216 N. C. 627, 6 S. E. (2d) 533. 
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The failure of the court to instruct the jury that the 
fact that a defendant did not testify in his own behalf raises 
no presumption against him, will not be held for error in 
the absence of a request for instructions, the matter being 

in the sound discretion of the trial court. Id. 
Explanation Must Cover any Authorized Finding.—It is the 

duty of the judge to explain and adapt the law to any au- 
thorized findings which the jury may make upon the evi- 
dence. J,awton v. Giles, 90 N. C. 374, 375, 379; State v. 

Jones, 87 N. C. 547. 
Law on Facts and Inferences.—It is necessary to state the 

law arising on the various phases of the evidence, and on all 
facts which the jury should find from the evidence, when 
such facts constitute a part of the basis for the answers to 
the issues. Wilson v. Wilson, 190 N. C. 819, 821, 130 S. 
E. 834, and cases therein cited. 

Instructions Based on Assumption.—When instructions are 
asked for upon an assumed state of facts, which there is 
evidence tending to prove, and thus questions of law are 
raised which are pertinent to the case, it is the duty of 
the judge to answer the question so presented, and to in- 
struct the jury distinctly what the law is, if they shall find 
the assumed state of facts to be true, and so in respect to 
every state of facts which may be reasonably assumed upon 

the evidence. State v. Dunlop, 65 N. C. 288. 
But where a prayer for instructions assumes certain facts 

to be in proof, and in the opinion of the judge there is no 
evidence tending to prove them, he ought to say so, and 
thus not embarrass the jury by the consideration both of 
the assumed facts and of the questions of law predicated on 
their assumption. State v. Dunlop, 65 N. C. 288. 

Instruction Necessary to Reach Verdict.—Where an in- 
struction upon the law is necessary for the jury to arrive at 
a verdict upon a material issue, it is the duty of the trial 
judge to charge the law thus arising without a request for 
special instruction. Jacob Stove Works v. Boyd, 191 N. 

(OP EVEN ORVA ICE IDA e7ise 
Substantial Compliance with Request Sufficient.—The trial 

judge is not required to give special instructions in the 
precise words asked, even when unobjectionable. A sub- 
stantial compliance is sufficient. State v. Booker, 123 N. C. 

(AY MGs Sh DAN GHsp 
The trial court is not required to give instructions in the 

language of the prayers, provided the instructions given are 
correct and cover the various phases of the testimony. 

State v. Wilcox, 132 N. C. 1120, 44 S. E. 625. 
Instruction as to Statutory Provisions.—In automobile ac- 

cident cases it is the duty of the court to charge the jury 
upon the provisions of the Motor Vehicle Law arising upon 
the evidence and a charge embracing only general provi- 
sions of the common law is not sufficient. Barnes v. Teer, 

DIOMNG RO eds Loe hy ECAO ores 
Charge Covering Subordinate Features.—When a judge 

has followed this section and charged generally on the es- 
sential features of the case, if a litigant desires that some 
subordinate feature of the cause or some particular phase of 
the testimony shall be more fully explained, he should call 
the attention of the court to it by prayers for instructions 
or other proper procedure; but on the substantive features 
of the case arising on the evidence, the judge is required to 
give a correct charge concerning it. Acme Mfg. Co. v. 
McPhail, 179 N. C. 383, 388, 102 S. E. 611; Mebane Graded 
School Dist. v. Alamance County, 211 N. C. 213, 189 S. 
E. 873; Headen y. Bluebird Transp. Corp., 211 N. C. 639, 
ies. Bs. Sol: 
Request for Special Instructions.—Where the trial judge 

has instructed the jury correctly but generally on the es- 
sential features of the cases, the charge will not be held 
for error upon appellant’s exception that he had not ex- 
plained to the jury the legal principles in conformity with the 
provisions of this section when he has not submitted in apt 
time correct special prayers for instruction to such effect. 
Planters Bank, etc., Co. v. Yelverton, 185 N. C. 314, 117 
S. flys eo 

Refusal to Correct Special Request for Instructions. — 
Where the general charge of the court to the jury covers 

every correct principle applying under the evidence in the 
case and all of the special prayers, it is not objectionable 
that the court refused to correct special requests for in- 
structions in the language offered by the appellant. Wil- 

liams v. Hedgepeth, 184 N. C. 114, 113 S. E. 602. 
Waiver of Error.—A failure to comply with this section is 

error which is not waived by failure to request special in- 
structions, where there is no charge applicable to the facts 
given in evidence. Nichols v. Champion Fibre Co., 190 N. 

CORR ia 7 aN ee DERE ai 
Objection as to Fullness of Statement. — An instruction 

which gives to the jury a clear and comprehensive charge on 
the law applicable to the evidence in the case, stating the 
position of the respective parties as to every feature thereof, 
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is not erroneous as failing to explain and declare the law 
arising from the evidence, as required by this section and an 
objection that a fuller statement of the evidence was re- 
quired cannot be considered on appeal when exception 
thereto has not been brought to the attention of the trial 
court at the time of the alleged omission. Tatham v. 
Andrews Mfg. Co., 180 N. C. 627, 105 S. E. 423. 
Failure to Charge on Defense Not Presented.—Defendants 

denied the contract declared on, offered evidence that they 
did not enter into the contract, but did not object to plain- 

tiff’s parol evidence in support of the contract alleged. In 
making up the case on appeal, defendants excepted to the 
charge for that the court failed to charge the law relative 
to the statute of frauds and contended on appeal that plain- 
tiff’s evidence disclosed a contract to answer for the debt or 
default of another. It was held that defendants’ exception 
to the charge could not be sustained, the court having had 

no notice that defendants would rely upon the statute, and 
that defendants had waived the defense of the statute by 
failing to properly present such defense. Allison v. Steele, 
220" NOG, S185 17.9 S2-B.  (2d)" 3239. 
Charge on Degrees of Crime.—Where a person indicted for 

a crime may be convicted of a lesser degree of the same 
crime and there is evidence tending to support the milder 
verdict, he is entitled to have the law with respect to the 
lesser offense submitted to the jury under a correct charge. 
A statement of the contentions or of certain phases of the 
evidence accompanied with a mere enunciation of a legal 
principle is not a compliance with this section. State v. 
Hardee, 192 N. C. 533, 535, 135 S. E. 345, citing State v. 
Lee, 192 N. C, 225, 134 S. E. 458; Watson v. Sylva’ Tanning 
Co., 199 N. C. 840, 130 S. E. 833; Wilson v. Wilson, 190 N. 
Co. 8193130. S28 Eee 83434 (State “v.. “Williams 185.9. (Ge once 
16OS. Ba 736. 

Where the defendant admits his guilt of murder in the 
second degree, it is not error for the trial court to act 
upon the admission, and after fully charging the elements 
of murder in the first degree, and defining murder in the 
second degree, to instruct the jury to return a verdict of 
murder in the second degree if they should fail to find any 
one of the elements of first degree murder, as defined, be- 
yond a reasonable doubt. State v. Grier, 209 N. C. 298, 
183 eS: 272. 

Instruction Should Apply Law to Facts Adduced.—An in- © 
struction which correctly defines and explains negligence — 
and proximate cause in abstract terms but fails to apply the 
law to the facts adduced by the evidence fails to meet the — 
requirements of this section, and a new trial will be awarded — 
on appellant’s exception. Smith v. Safe Bus Co., 216 N. C. 
DA OaS ks. Meee) uooe 

A charge defining negligence and proximate cause and | 
stating the contentions of the parties and properly placing | 
the burden of proof, but which fails to apply the law to the | 
evidence, will be held for error as failing to comply with 
this section since the application of the law to the facts as — 
the. jury may find them to be from the evidence, is a sub- 
stantive feature of the charge which’ must be given even 
in the absence of a prayer for instruction. Mack v. Mar- 
shall Field & Co., 218 N. C. 697, 12 S. E. (2d) 235. 
Waiver of Error.—The failure of the court to explain the 

law arising on the evidence favorable to defendant is er- 
ror, and mere silence of counsel upon the: statement of the 
court after charging the law arising upon plaintiff’s evi- 
dence’ that it would not recapitulate the evidence is not 
a waiver of the substantial rights conferred by this sec- 
tion. Carruthers v. Atlantic, etce., R. Co., 215 N. C. 675, 
ZS. (2d) 7878: 
Any Substantial Error Is Material.—Any substantial er- 

ror in the portion of the charge applying the law to the 
facts of the case is perforce material. Templeton v. Kel- 
ley, 216. N2--C.) 48725 4Seeb. e230) e555: 

Failure to Instruct as to Law of Self Defense.—See State 

vy. Thornton, 211. N, ¢. 413, 190'S. EB. 758% ‘State w. Goas 
win, 211 N. C. 419, 199 S. E. 761; State v. Greer, 218 N. 
Cw 600; 12e5i0 E. 1d), 238. 

Failure to Charge on Second Degree Murder.—See note 
under § 15-172. 

Cited in State v. Weston, 197 N. C. 25, 26, 147 S. E. 618. 

C. Illustrative Cases. 

Instructions on Interest of Counsel.—An instruction that 
‘St is the business of counsel to make their side appear the 
best side, their reasons the best of reasons; but you and I 
are under different obligations” is erroneous. State v. 
Hardy, 189 N. C. 799, 128 S. E. 152. 

Failure to Define ‘‘Conspiracy.”—Where the court charged 
the jury that defendant would be guilty of first degree mur- 
der even if one of the others fired the fatal shot, if it was 
fired in the execution of their unlawful conspiracy and 
agreement and the defendant excepted on the ground that 
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the court did not define ‘“‘conspiracy,” it was held that the 
exception could not be sustained, in the absence of a spe- 
cial request for instructions, the term ‘‘conspiracy” being 
used synonymously with ‘“‘agreement,’’ and the charge be- 
ing clear and easily understood, and defendant being guilty 
of murder in the first degree under the evidence regard- 
less of the existence of a technical conspiracy. State v. 
Puckett, 211 N. C. 66, 189 S. E. 183. 
Instruction as to Presumption of Character.—Where the 

character of a witness had not been impeached either by 
contradictory evidence or the manner of his cross-examina- 
tion, it is presumed to be good, and the testimony of other 
witnesses thereto will be excluded; and where in a criminal 
action the case has been given to the jury, who return to 
court with a request for a further instruction as to whether 
a witness’s character is considered good until proven bad 
in court, the judge’s reply that it is presumed to be good until 
the contrary is shown, is free from error. State v. Pugh, 

183 N. C. 800, 111 S. E. 849. 
Omission of Necessary Instruction.—Where the defendant, 

charged with murder, introduced evidence of an alibi which 
was material to his defense, but the judge in his charge tc 

the jury did not refer to this evidence, it was held to be 
error. State v. Melton, 187 N. C. 481, 122 S. E. 17. 

Instruction to “Settle Case as Between Man and Man’’.— 
Where there is much conflicting evidence, it is error for the 
judge to instruct the jury to “take the case and settle it as 
between man and man,” without charging on the different 
aspects of the case. Blake v. Smith, 163 N. C. 274, 79 S. 

E. 596. 
Charge as Essay.—Though the charge of a judge presid- 

ing over a trial for murder is correct as a general essay 
on homicide, and his propositions taken generally are sup- 
ported by the authorities, still it is not a full compliance 
with this section. State v. Dunlop, 65 N. C. 288. 
Omission in Charge.—Where a charge excluded from con- 

sideration important evidence in the case bearing upon the 
essential inquiry whether defendant had waived, or  sur- 
rendered, all rights under an agreement, if he had any, and 
agreed to go back to an original contract, it was erroneous. 
Acme Mfg. Co. v. McPhail, 179 N. C. 383, 387, 102 S. E. 611. 

Instruction as to Subordinate Features.—In the absence of 

a special request for instruction it is not reversible error 
under this section for the trial judge to have failed to in- 
struct the jury that they should scrutinize the testimony of 
detectives who were paid to secure evidence to convict the 
defendant, the same being as to subordinate and not sub- 
stantive features of the evidence in the case. State v. 
Memeaieis, N, C. 22, 120 S. E817; 

Processioning Proceedings.—An instruction was held in- 
sufficient in Bradshaw v. Warren, 215 N. C. 442, 2 S. E. 
(2d) 375. 
Duty of Judge in Issue of Contributory Negligence.— 

Where no requests for instruction are made by counsel as 
to the application of the law to the testimony bearing upon 
an issue involving contributory negligence, it is the duty 
of the trial judge to give the general definition of ordinary 
eare. McCracken v. Smathers, 119 N. C. 617, 26 S. E. 157. 

Same—Fraud Necessary to Violate Deed.—It is not re- 

quired to charge the jury of the full definitions of fraud 
upon which equity will set aside a deed, the subject of the 
action, if he instructs them correctly and clearly upon such 
of the principles as are applicable to the issue under the 
relevant evidence in the case, and the general charge, as 
so given, is within the intent and meaning of this section. 
Williams v. Hedgepeth, 184 N. C. 114, 113 S. E. 602. 

Same—Bills and Note.—Where from the pleadings and evi- 
dence an issue is raised for the jury to determine whether 
the holder of a note had elected to sue the original payee 
instead of the maker, under the provisions of this section 
it is the duty of the trial judge to charge the jury upon the 
phase of the case, material to the determination of the 
controversy upon the principles of law applying thereto, 
without a prayer for special instructions. Darden y. Baker, 
93) N. C. 386, 387, 137 S. E.. 146. 

Same~-Fraud in Negotiable Instrument.—Where there is 
evidence in a suit to set aside an instrument for fraud, 
tending to show the existence of the fraud both in the 
factum and in the treaty, a failure of the trial judge to 
charge the principles arising therefrom upon fraud in the 
factum is error. Parker v. Thomas, 192 N. C. 798, 136 S. 
118. 

_Same—lillegality of Contract.—Where in an action upon a 
contract there is evidence that the contract was a wagering 
one, the judge should explain the statute, the consideration 
of the contract which would make it illegal, and the law ap- 
plicable; and his merely instructing the jury to answer the 
issue “Yes” if the defendant had shown it was illegal, but 
if it had failed in this respect to answer it ‘‘No’”’, is insuf- 
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ficient. Orvis Bros. & Co. v. Holt-Morgan Mills, 173 N. C. 
231, 91 S. EB. 948. 
Same—Forcible Trespass.—In a prosecution for forcible 

trespass, a charge to the jury that the defendant’s guilt de- 
pended on the fact of his presence, without further instruc- 
tions, is not a compliance with this section. State v. Lawson, 
98. Ni Ci 75958 49S.) EB: 134. 
Contributory Negligence.—Where the trial judge has 

charged correctly and fully upon the issue of contributory 
negligence in regard to the defendant, it is not error for 
him to fail to charge the alternate propositions of law in 
regard to the plaintiff under the provisions of this section. 
Lipscomb v. Cox, 197 N. C. 64, 147 S. E. 683. 
Instruction as to contributory negligence of 8% year old 

child, held to fully comply with this section, where the 
judge explained that the degree of care required of a child 
is that he exercise care and prudence equal to his capacity. 
Leach v. Varley, 211 N. C. 207, 210, 189 S. E. 636. 
Cencurrent Negligence.—Where the theory of trial in the 

lower court was that the negligence of defendant was the 
sole proximate cause of the accident, plaintiff’s exception to 
the charge for its failure to submit the question of con- 
current negligence cannot be sustained. Smith v. Bon- 
mey, 215 N. \C. 183,.1 SS... @d) 371. 

Particulars of Duty Required of Automobile Driver.— 

Where the plaintiff was not walking along the highway 
but ran out from behind another automobile near an_ in- 
tersection and was struck and injured by the defendant’s 
car for which injury he seeks to recover damages: Held, 
it is not reversible error for the trial judge to fail to 
charge the jury specifically upon the various particulars 
as to the speed, etc., required of the driver of an automobile 
upon the highway at a cross-road, if he charges correctly 

upon the general law arising from the evidence. Fisher v. 
Deaton, 196 N. C. 461, 146 S. E. 66, distinguishing Bowen 
v. Schnibben, 184 N. C. 248, 114 S. E. 170. 
Negligence in Injury te Passenger.—In an action to re- 

cover damages of a bus line where there is sufficient evi- 
dence tending to show that a passenger was injured by 
the negligence of the defendant in not providing an ade- 
quate catch or other device to prevent a folding seat from 
falling when raised, and that it fell upon the plaintiff’s 
hand and caused the injury in suit; and also evidence 

that the injury thus inflicted was caused by the indepen- 
dent act of a fellow passenger or by the act of the plain- 
tift herself, a charge of the court correctly placing the 
burden of proof and generally defining the law of action- 
able negligence, etc., but omitting to explain the law aris- 
ing upon the particular phases of the evidence, is not a 
compliance with the mandate of this section and  consti- 
tutes reversible error. Williams v. Eastern Carolina 
Coach Cos) 197 Ne Cy .12;, 147-S: EF... 435; 
Cited in Mulholland v. Brownrigg, 9 N. C. 349; Currie v. 

Clark, 90 N. C. 355; Fry v. Currie, 91 N. C. 436; Dupree v. 
Virginia Home Ins. Co., 92 N. C. 418; State v. Chas- 
tain, 104 N. C. 900, 904, 10 S. E. 519; McMillan v. Baxley, 

112 N. C. 578, 16 S. E. 845; Dissension of C. J. Faircloth in 
State v. Melton, 120 N. C. 591, 597, 26 S. E. 933; State v. 
Kale, 124 N. C. 816, 32 S. E. 892; Gates v. Max, 125 N. C. 
139, 34 S. E. 266; Davis v. Blevins, 125 N. C. 433, 34S. E. 

541; Neal v. Carolina Cent. R. Co., 126 N. C. 634, 36 S. E. 
117; State v. Edwards, 126 N. C. 1051, 1053, 35 S. E. 540; 
Kearns v. Southern R. Co., 139 N. C. 470, 52 S. E. 131; 
State v. Rogers, 168 N. C. 112, 83 S. E. 161; Ball Thrash 
Co. v McCormack, 172 N. C. 677, 909 S. E. 916; Futch v. 
Atlantic, etc., R. Co., 178 N. C. 282, 100 S. EB. 436. See State 
Vv. Cline, LONE C7030 4038 Sk B21, 

Cited in State v. Alston, 215 N. C. 713, 3 S. E. (2d) Tis 
State v. Buchanan, 216 N. C. 709, 6 S. E. (2d) 521; State 
v. McManus, 217 N. C. 445, 8 S. E. (2d) 251; Greetie v. 
Greene, Zi7 aN. C..64909 “SALn. nad). 413; Batnes v. Teer, 
218 N. C. 122, 10 S. E. (2d) 614; Queen City Coach Co. v. 
WeGezl Se Ne Cs Sa) eel Sinks Cod\e 341, 

§ 1-181. Request for instructions.—Counsel pray- 
ing of the judge instructions to the jury, must put 
their requests in writing entitled of the cause, and 
sign them; otherwise the judge may disregard 
them. They must be filed with the clerk as a part 
Druine record, (ey, 8, 639; ‘Code,. ¢. 415-.C. :C. 
Peg 8. 23 9s. wo 56S.) 

Editor’s Note.—This section does not fix a time limit 
within which the request for instructions must be filed, and 
there is an apparent conflict in the reported cases as to 
the proper time allowed. The succeeding section, section 
1-182, requires requests for written instructions from the 
judge to be made at or before the close of the evidence. 
There seems to be a divergence of opinion in the Supreme 
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Court as to whether these two sections should be read to- 
gether. In Craddock v. Barnes, 142 N. C. 89, 54 S. E. 
1003, it was held that these two sections should not be read 

together and the time limit expressed in section 1-182 had no 
bearing on this section. In Barringer v. Deal, 164 N. C. 
246, 80 S. E. 161, section 1-182 was read into this section and 
the headnote to the case stated that requests for special in- 
structions had to be made before the close of the evidence. 
This is mere dicta, however, for the requests in this case 
were handed up after the conclusion of the charge. 
The headnote to Merrill v. Whitmire, 110 N. C. 367, 15 

S. E. 3, also, defined “apt time’’ as ‘‘at or before the close 
of testimony.” In this case, however, the requests for 
special instructions was made after argument had opened. 
‘The definition of the court as to ‘‘apt time” is dicta, there- 
fore the headnote to Ward v. Albemarle, etc., R. Co., 112 
N. C. 168, 16 S. E. 921, makes the same error. Here, too, 
the request for special instructions was made during are 
gument. 

The discrepancy here is more apparent than real and the 
error seems to have crept into the headnotes rather than 
into the decisions. The Craddock case seems correct. In 
that case at the close of the testimony the court adjourned 
until the next day, and at the opening of the court the 
next morning the plaintiff tendered in writing certain special 
instructions and the refusal of the judge to consider them 
was held to be error. There seems to be no reason, other 
than propinquity, why section 1-182 should be read into this 
section. The true rule, as garnered from the decided cases, 
seems to be that requests for special instructions must be in 
before the beginning of argument. ‘This rule apparently fits 

all the decisions, though dicta to the contrary will be found. 
Time Limit for Request for Instructions.—See Editor’s note 

above. 
Requests for special instructions should be presented in 

time to give the Court opportunity to consider them before 
submitting them to the jury. State v. Rowe, 98 N. C. 629, 
48. E. 506. 

Special instructions requested after the Judge has con- 
eluded his charge will not be considered on appeal. Posey v. 
Patton, 109 N. C. 455, 14 S. E. 64. But this does not mean 
that the court is prevented from granting the request if 
he desires, and it has been held that it is discretionary with 
the presiding judge whether he will recall the jury and sub- 
mit instructions, which were not presented until the charge 
was finished and the jury had retired to consider their ver- 
dict. Scott v. Green, 89 N. C. 278. 

Section Mandatory.—Failure to grant an instruction not 
asked for in writing is not ground for exception. Marshall 
v. Stine, 112 N. C. 697, 17 S. E. 495. And the trial judge 
may disregard oral requests. Justice v. Gallert, 131 N. CG 

393, 42 S. E. 850; State v. Horton, 100 N. C. 443, 6 S. E. 238; 
Hicks v. Nivens, 210 N. C. 44, 47, 185 S. E. 469. 
A party must aptly tender written request for special in- 

structions desired by him in order for an exception to the 
charge for its failure to contain such instructions to be con- 
sidered on appeal. State v. Spillman, 210 N. C. 271, 186 
S. B22: 
A party desiring more particular instructions on a sub- 

ordinate feature of the case must aptly tender request 
therefor. McKay v. Bullard, 219 N. C. 589, 14 S. E. (2d) 
657. 

Failure to Give Proper Instruction Is Reversible Error.— 
When a party tenders a request for a specific instruction, 
correct in itself and supported by the evidence, the failure 
of the trial court to give such instruction, in substance at 
least, either in response to the prayer or in some portion 
of the charge, is reversible error. Calhoun v. State High- 
ways, etc, Comm., 208 N.C 424, 1817S. ©2" 2713 
Failure to Sign—Discretion of Court.—It is within the 

sound discretion of the trial judge to give or refuse a prayer 
for special instruction not signed by the attorneys tendering 
it as required by this section. Avery County Bank y. Smith, 
186 No () 6d0,edc0non ah.) alo. 
Court Need Not Use Exact Words of Instruction.—Where a 

party prays for an instruction to which he is entitled, it 
is error to refuse it. The court, however, is not required to 
adopt the words of the instruction prayed for, but it is er- 
ror to change its sense or to so qualify it as to weaken its 
force. Brink v. Black, 77 N. C. 59; Lloyd v. Bowen, 170 N. 
C. 216, 86 S. E. 797; Coral Gables v. Ayres, 208 N. C. 426, 
181 S$. EAP 268: 

Party Cannot Complain of Favorable Instructions. — The 
defendants cannot, on appeal from a conviction, complain of 
an erroneous instruction which was not prejudicial to them 
but in their favor. State v. Freeman, 122 N. C. 1012, 29 
SE. 94. 

Instruction on Matters Arising Only on Verdict.—It is not 
error in the judge to omit to charge the jury upon matters 

of law which can only arise upon the verdict, and have no 
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bearing on the questions to be considered by the jury. Du- 
pree v. Virginia Home Ins. Co., 92 N. C. 418, 

Oral Exception.—Where the judge in instructing the jury, 
submitted a phase of a question which there was no evidence 
to support, an oral exception to the question immediately 
taken and noted and assigned as error for the case on ap- 
peal is sufficient to present the matter on appeal, though no 
written instruction on the subject was prayed for. Lee v. 
Williams, 112 N. C. 510, 17 S. E. 165. 
Assignment of Error.—Though the failure to give an in- 

struction asked for in writing is deemed excepted to, yet, it 
it is not set out in the case on appeal, it will be deemed to 
have been waived, and will not be passed on by the Supreme 
Court. Marshall v. Stine, 112 N. C. 697, 17 S. E. 495. 
Taylor v. Plummer, 105 N. C. 56, 11 S. E. 266. 
Exceptions to the refusal of the court to grant a prayer 

for instructions, or in granting a prayer, or to instructions 
generally, cannot be taken for the first time in the Supreme 
Court; they should be made on a motion for a new trial, 
but it is sufficient if they are assigned in the statement of 
the case on appeal. Lee v. Williams, 111 N. C. 200, 16 
Si els5: 

The appellant is entitled to have his assignments of error 
for refusing or granting special instructions, if set out by 
him in his statement of the case on appeal, incorporated by 
the judge in the case settled. If they are omitted, certiorari 
will lie. Lowe v. Elliott, 107 N. C. 718, 12 S. E. 383. 
Judge’s Statement of Oral Instructions Binding.—A state- 

ment of the trial judge as to what the instructions to the 
jury were, where orally given, and in the absence of a re- 
quest that they be put in writing, is binding on appeal. 
Justice v. Gallert, 131 N. C. 393, 42 S. E. 850.. 

Conflicting Evidence.—The trial judge commits rever- 
sible error in failing to give substantially a material in- 
struction duly requested under this section embodying a 
correct principle of law supported by the evidence in the 
case, though the evidence may be conflicting. Parks v. 
Security Life, etc., Co., 195 N. C. 453, 142 S. E. 473. 
Applied in Taylor v. Rierson, 210 N. C. 185, 185 S. E. 627. 
Quoted in Ryals v. Carolina Contracting Co., 219 N. C. 

479, 14 S. E. (2d) 531 (dis. op.). 
Cited in Lowe v. Elliott, 107 N. C. 718, 12 S. E. 383; 

Pleasants v. Raleigh and Augusta R. R. 95 N. C. 
195; State v. Macon, 198 N. C. 483, 152 S. E. 407; Penland 
v. French Broad Hospital, 199 N. C. 314, 318, 154 S. 
F. 406; Pyatt v. Southern R. Co., 199 N. C. 397, 402, 154 
S. E. 847; Lane v. Paschall, 199 N. C. 364, 154 S. E. 626; 
State v. Sims, 213 N. C. 590, 197 S. E. 176; Clarke v. Mar- 
fin, 217 N. C. 440, 8 S:. E. (2d), 230. 

§ 1-182. Instructions in writing; when to be 
taken to jury room.—The judge, at the request of 
any party to an action on trial, made at or before 
the close of the evidence, before instructing the 
jury on the law, must put his instructions in writ- 
ing and read them to the jury. He shall then sign 
and file them with the clerk as a part of the record 
of the action. 

When a judge puts his instructions in writing 
either of his own will or at the request of a party 
to the action, he must, at the request of either 
party to the action, allow the jury to take his in- 
structions with them on their retirement, and 
the jury must return the instructions with their 
verdict to the court. (Rev., ss. 536, 537; Code, s. 
414; CoC, «Pia S.. 238561885, 6.197500, nanan 

Editor’s Note.—It is not the policy or purpose of the 
statute, nor does the language used bear such rigorous con- 
struction as to forbid any and all oral expressions from the 
presiding judge. As what he may tell the jury in matters of 
law for their information and guidance must be written and 
read, so he is not permitted to add to, take from, modify 
or explain what he delivers as his charge, for this would 
be to change perhaps the meaning which would otherwise be 
ascribed to the writing and produce the very mischief in- 
tended to be remedied. ‘But the act, upon any reasonable in- 
terpretation of its terms, does not go further and put an 

interdict upon every oral utterance which is in precise ac- 
cord with what is written and affects it in none of the sug- 
gested particulars, at the peril of a venire de novo if he 
does thus speak. Currie v. Clark, 909 N. C. 355, 361. See 
State v. Crowell, 116 N. C. 1052, 1058, 21 S. E. 502. 

For discussion iof this section with the preceding section, 
see the Editor’s Note to § 1-181. 

Section Mandatory.—The requirements of this section are 
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mandatory in criminal as well as civil cases and if the judge 
fails to comply with a request duly made that he reduce 
his charge to writing, a new trial will be ordered. Currie v. 
Clark, 909 N. C. 355; State v. Connelly, 107 N. C. 463, 12 S. 
®. 251. The question is not whether the record contains the 
instructions as actually delivered, there being no admission 
in regard to it, but whether the request was duly made 
and refused and the refusal followed by an exception. State 
v. Black, 162 N. C. 637, 638, 78 S. E. 210. 
The court must put its charge, as to the law, in writing, 

however inconvenient, if the request is made in apt time. 
Jenkins v. Wilmington, etc., R. Co., 110 N. C. 438, 15 S. 
E. 193. 
Applies to Later Instructions.—It is error to charge the 

jury orally upon any point when they return into court 
for instructions, when counsel has requested written instruc- 
tions. State v. Young, 111 N. C. 715, 16 S. E. 543. 
“Instructions” Defined.—The word ‘“‘instructions’” as used 

in this section, relates to the principles of law applicable to 
the case, and which would influence the action of the jury, 
after finding the facts, in shaping their responses to the 
issue. State v. Dewey, 139 N. C. 556, 51 S. E. 937. 
Dces Not Include Evicence.—A request to give instructions 

in writing, under this section does not require that the re- 
capitulation of evidence be in writing. Phillips v. Wilming- 
maetes, KR. Co., 130 IN: GC. 582; 41 S. E. 805;° Dupree’ v. 
Virginia Home Ins. Co., 92 N. C. 418. 
Request Must be Specific.—A request that the trial judge 

“charge the jury in writing, and as follows” is a request 
solely to deliver those instructions to the jury, and is not 
a request to put the entire charge in writing. Phillips v. 
Wilmington, etc., R. Co., 130 N. C. 582, 41 S. E. 805. 
But where the defendant at the close of the evidence re- 

quested the court ‘“‘to put the charge to the jury in writing 
and in part to charge the jury as follows,’”’ and the whole 
charge on the law was not put in writing, this was held to 
be error. Sawyer v. Lumber Co., 142 N. C. 161, 55 S. E. 84. 
Oral Instructions Same as Written.—Where the court gave 

oral instructions not differing from those set out in the 
written charge, and the appellant makes no suggestion to 
the contrary, his exception to the oral part of the charge 
does not constitute ground for a new trial. Currie v. Clark, 
BomaNe G2 355. 
Exception.—An exception to the failure of the judge to put 

his charge in writing, when asked ‘‘at or before the close of 
the evidence,” is taken in time if first set out in appellant’s 
“case on appeal.” Sawyer v. Lumber Co., 142 N. C. 161, 
55 S. E. 48. The headnote to Phillips v. Wilmington, etc, 
Ry. Co., 130 N. C. 582, 41 S, E. 805, is not the holding of 
that case but is merely dicta. 
An exception “for refusal of prayers for instructions” doea 

not embrace a refusal or failure to grant a prayer to put 
the charge in writing. State v. Adams, 115 N. C. 775, 26 
pee Ey, 422. 

Effect of Violation—When it appears from inspection of 
the record, that the court below refused to put its charge in 
writing, at the request of one of the parties made in apt 
time, a new trial will be granted by the Supreme Court. 
State v. Connelly, 107 N. C. 463, 12 S. EB. 251. 
Judge’s Statement of Oral Instructions Controlling, — A 

statement of the trial judge as to what the instructions to 
the jury were, where orally given, and in the absence of a 
request that they be put in writing, is binding on appeal. 
Justice v. Gallert, 131 N. C. 393, 42 S. E. 850; Cameron v. 
Power Co., 137 N. C. 99, 49 S. E. 76. 
Request of Juror.—It is proper for the court to permit the 

jury to carry the charge with them on retiring to the jury 
room, at the request of one of the jurors. Gaither v. Car- 
penter, 143 N. C. 240, 55 S. E.' 625. 
Request Made after Charge in Hands of Jury.—Where the 

trial judge, having at the request of plaintiff put his charge 
in writing, read and handed it to the jury and allowed them 
to carry it to the jury room, the plaintiff objected upon the 
ground that the court had not been requested to hand the 
written charge to the jury. Thereupon, and after his Honor 
had offered to withdraw the written charge from the jury in 
whose possession it had been about five minutes, the de- 
fendant requested that the jury be permitted to keep the 
written charge, it was held that it was not error upon 
such request of the defendant to permit the jury to retain 
the written charge. Little v. Carolina Central R. Co., 119 
mM: C. 771, 26 S. E. 106. 

Special Prayers Not Included.—Where the charge of the 
court was taken to the jury room on retirement, but by 
Oversight the special prayers asked by appellant and given 
were not also handed to the jury, this does not constitute 
error, where his counsel were present in the court room and 
did not then, or at any time before verdict, call the matter 
to the attention of the court. Gaither v. Carpenter, 143 N. 
C. 240, 55 S. E. 625. 
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Data Other than Charge.—It is error for the trial judge, 
under objection, to permit the jury to take plats of or 
certificates relating to the location of disputed lands to their 
room and inspect them in their deliberations. Nicholson v. 
Eureka Lumber Co., 156 N. C. 59, 72 S. E. 86. So with 
plaintiff’s estimate of damages. Burton v. Wilkes, 66 N. C. 
604. An account rendered. Watson v. Davis, 52 N. C. 178. 
Depositions read on trial. Tafoon v. Shearin, 95 N. C. 391. 

Papers read as evidence. Williams v. Thomas, 78 N. C. 47. 
Cited in Lowe v. Elliott, 107 N. C. 718, 12 S. E. 383; Poweli 

v. Wilmington, etc., R. Co., 68 N. C. 395; Merrill v. Whit- 
mire, 110 N. C. 367, 15 S. E. 3; Cressler v. Asheville, 138 N. 
C. 482, 51 S. E. 53; Craddock v. Barnes, 142 N. C. 89, 54 
S. E. 1003; Barringer v. Deal, 164 N. C. 246, 80 S. E. 161. 

§ 1-183. Motion for nonsuit—When on trial 
of an issue of fact in a civil action or special pro- 

ceeding, the plaintiff has introduced his evidence 
and rested his case, the defendant may move to 
dismiss the action, or for judgment as in case of 
nonsuit. If-the motion is allowed the plaintiff 
may except and appeal to the supreme court. If 
the motion is refused the defendant may except, 
and if the defendant introduces no evidence the 
jury shall pass upon the issues in the action, and 
the defendant has the benefit of his exception on 
appeal to the supreme court. After the motion 
is refused he may waive his exception and intro- 

duce his evidence just as if he had not made the 

motion, and he may again move to dismiss after 
all the evidence on both sides is in. If the motion 
is then refused, upon consideration of all the evi- 
dence, he may except, and after the jury has ren- 
dered its verdict, he has the benefit of the latter 

exception on appeal to the supreme court. (Rev., 
s. 539; 1897, c. 109; 1899, c. 131; 1901, c. 594; C. 
S. 567.) 
Editor’s Note.—The power of the superior court to grant 

an involuntary nonsuit is altogether statutory, and did not 
exist prior to the passing of this section in 1897. See Riley 

v. Stone, 169 N. C. 421, 422, 86 S. E. 348. 

Under this section as originally passed, Acts 1897, chap. 
109, upon the defendant’s motion being refused, he could in- 
troduce evidence, and at the close of the evidence on both 
sides, renew the motion to dismiss, on the first motion and 
also on the second motion. Purnell v. Raleigh, etc., R. Co., 
122 N. C. 832, 29 S. E. 953; Wood v. Bartholomew, 122 N. 
C. 177. But under the amendment of 1899, Acts of 1899, chap. 
138, this practice is not allowed. The defendant may stop 
his case at the close of the plaintiff’s evidence, and move to 
dismiss upon the ground that the plaintiff has not made a 
prima facie case. And if his motion is refused he has the 
right of appeal from the ruling of the court. 

But if he does not stop his case and appeal, and introduce 
evidence, he loses the right of appeal from the refusal to 
dismiss. When the evidence is all in, he may again move to 
dismiss upon the ground that the plaintiff has not made out 
a case, and the only difference between this motion and 
the one made at the close of the plaintiff’s evidence, is that 
the plaintiff’s evidence stands as it stood when the first 
motion was made, and he also has the benefit of any new 
evidence that may have been introduced since that motion 
was made, by either side, favorable to the plaintiff. 
The rule now seems to stand just as it did before the 

passage of the Act 1897, chap. 109, and the amendment of 
1899, except that under this legislation it is now discretionary 
with the defendant whether he will introduce evidence after 
the motion to dismiss, or not; while before these acts, it 
was discretionary with the court whether it would allow the 
defendant to introduce evidence after resting his case and 
making the motion. See Means y. Carolina Central R. R. 

Cot 16 N.C. 224, 35 SE. 813. 
It was held in State v. Houston, 155 N. C. 432, 71 S. E. 

65, that this statute did not apply to criminal cases. There- 
upon the legislature enacted chap. 73, Laws 1913 (Sec. 15- 
173), extending this section to all criminal courts. For Crim- 
inal Cases, see annotations under that section. 

Section Explained.—Under this section the defendant is 
not put to his election to move for a judgment of nonsuit 

or proceed with the evidence unless the plaintiff has produced 
his evidence and rested his case. If the motion for judg- 
ment is therein refused he can note his exception and pro- 
ceed as if he had made no motion. Worth v. Ferguson, 122 
Ne Cor cel coms, 51574: 
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It was not intended to deprive parties of the right to trial 
by jury where there is any evidence to sustain the allegations 
of the complaint. Fox y. Asheville Army Store, 215 N. C. 
187, 189; 1S. BE. (2d) 550. 
Nonsuit under this section, is permissible only on demur- 

rer to the evidence, and not on demurrer to the complaint 
or motion for judgment on the pleadings. Dix-Downing v. 
Winte: sovoLN. CG. 567)" 174 [Saba 4516 
Time to Make Motion tc Nonsuit.— The allowance of a 

motion as of nonsuit is based upon purely statutory 
grounds, and the requirements of this section must be 

strictly followed, and where the defendant fails to move 
for judgment as of nonsuit at the close of the plaintiff’s 
evidence, his exception to the refusal of his motion there- 
for at the close of all the evidence is not sufficient to 
present on appeal the question of whether upon all the 
evidence the plaintiff is entitled to recover. Penland v. 
French Broad Hospital, 199 N. C. 314, 154 S. E. 406. 
Where a party fails to move for judgment as of nonsuit 

at the close of plaintiff’s evidence, its motion therefor at 
the close of all the evidence cannot be granted, since the 
right to demur to the evidence is waived. Jones v. Dixie 
Fire Ins. Co., 210, N. C. 559, 187 S. E. 769. ° See also State 
vo Ormond, 2h ING, 4372 ASE Shenae: 

Admissions and Inferences——A motion to dismiss under 
this section, is substantially a demurtfer to the evidence, 
which waives all objection to its competency, and admits 
as true that which the evidence tends to prove. Roscoe v. 
Lumber Co., 124 N. C. 42, 32 S. E. 389. 
The demurrer to the evidence admits all facts of which 

there is any evidence and all conclusions which can be fairly 

and logically drawn from such facts. This rule is sub- 
stantiated by a long array of cases. See Snider v. Newell. 

132 N. C. 614, 44 S. E. 354. Hopkins v. Bowers, 111 N. C. 
iAH Mikey MSRP ADE OE 

A demurrer to evidence is defined to be a proceeding by 
which the court, in which the action is pending, is called 
upon to decide what the law is upon the facts shown in evi- 

dence; and it is regarded in general as analogous to a de- 
murrer upon the facts alleged in pleading. Van Stone v. 

Stillwell, ete. “Mio wiCo: 142.°U., Si 128,134, iz SaeCk 481, 

Bo, Lids eoGte 
Evidence Adjudged Against Defendant.—In cases of de- 

murrer and motions to dismiss under this section the evi- 
dence must be taken most strongly against the defendant. 
Gates v. Max, 125 N. C. 139, 34 S. E. 266; Purnell v. Raleigh 
etc., R. Co., 122 N. C. 832, 29 S. BK. 953; Cowles v. McNeill, 
125 WIN Gee 3805204. . 499. 

Plaintiff Entitled to Benefit of Inferences.—On a motion 
to nonsuit, the evidence is to be taken in the light most 
favorable to the plaintiff, and he is entitled to the benefit of 
every reasonable intendment and reasonable inference to be 
drawn therefrom. Standard Oil Co. v. Hunt, 187 N. C. 157, 
121 S. E. 184. Southwill v. Atlantic Coast Line R. Co., 189 
N. C. 417, 127 S. E. 361; Lindsey v. Suncrest Lumber Co., 
189 N. C. 118, 126 S. E. 174. Ghorley v. Atlantic, etc., Ry. 
Co., 189 N. C. 634, 127 S. E. 634. Inge v. Seaboard Air Line 
RisiGo. 192° N.C. 522,- 1385S. ses 5228 sConsiderine yonly fso 
much of the evidence as is favorable to the plaintiff and 
rejecting that which is unfavorable. Newby v. Atlantic, 
etc., Realty Co., 182 N. C. 34, 108 S. EB. 323; Rush v. Mc- 
Pherson, 176 N. C. 562, 97 S. E. 613. For other cases fol- 
lowing this rule, see Smith v. Raleigh Granite Co., 202 
N. C. 305, 162 S. E. 731; Pearson v. Standard Garage, 
etc., Co., 202 N. C. 14, 161 S. FE. 536; Almond v. Oceola 
Mills, 202 N. C. 97, 161 S. E. 731; Sampson v, Jackson Bros. 
Con 203.2N. C. .413) 166 Sy a ASiseP neketté vee yer 9203 N; 
C. 684, 167 S. E. 43; Pendergraft v. Royster, 203 N. C. 384, 
166. ‘S: EB. 2852 'Tuttle vy. Bell, 203 IN. °C. 1545165 "Sa EB. 333; 
Thigpen v. Jefferson Standard Life Ins. Co., 204 N. C. 551, 
168 S. EB. 845; Lynch y. Carolina Tel., etc., Co., 204 N. C. 
252, 257, 167 S. E. 847; Holton v. Northwestern Oil Co., 201 
N. C. 744, 746, 161 S. E. 391; Broadway v. Gate City Life 
Ins. Co., 201 N. C. 639, 640, 161 S. E. 71; Sanders v. Atlantic 
Coast Line R. Co., 201 N. C. 672, 676, 161 S. E. 320; Nance 
v. Merchants’ Fertilizer, etc., Co., 200 N. C. 702, 158 S. E. 
486; Hunt v. Meyers Co., 201 N. C. 636, 637, 161 S. E. 74; 
Smithwick v. Colonial Pine Co., 200 N. C. 519, 157 S. E. 612; 

Moore v. Atlantic Coast Line R. Co., 201 N. C. 26, 158 S. 
E. 556; Hobbs v. Kirby, 205 N. C. 238, 171 S. E. 94; Keller v. 
Southern R. Co., 205 N. C. 269, 171 S. E. 73; Smith v. 
Equitabic Life Assur. Soc., 205 N. C. 387, 171 S. E. 346; 
Moore v. Powell, 205 N. C. 636, 172 S. E. 327; Dickerson 
v. Reynolds, 205 N. C. 770, 172 S. E. 402; Broadway v. Cope, 
208 N. C. 85, 179 S. E. 452; Gossett v. Metropolitan Life 
Ins. Co., 208 N. C. 152, 179 S. E. 438; Brunswick County v. 
North Carolina Bank, etc., Co., 206 N. C. 127, 173 S. E. 
327; Hood v. Mitchell, 206 N. C. 156, 173 S: E. 61; Sher- 

wood v. Southeastern Exp. Co., 206 N. C. 243, 173 S. E. 605; 
Blackman v. New York Life Ins. Co., 206 N. C. 429, 174 
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S. E. 294; Kitchen Lbr. Co. v. Tallassee Power Co., 206 
N. C. 515, 174 S. E. 427; Pearson v. Luther, 212 N. C. 412, 
193 S. E.. 739; York v. York, 212 N. C. 695, 194. S. F. 485; 
Preddy v. Britt, 212 N. C. 719, 194 S. E. 494; Briley v. 
Roberson, 214 N. C. 295, 199 S. E. 73; Smith v. Carolina 
Coach Co., 214 N. C. 314, 199 S. E. 90. See Owens v. 
Blackwood Lbr. Co., 210 N. C. 504, 187 S. E. 804; Miller 
v. Wood, 210 N. C. 520, 187 S. E. 765; Ford v. Atlantic 
Coast Line R. Co., 209 N. C. 108, 1982'S. E. 717; Teseneer 
v. Henrietta Mills Co., 209 N. C. 615, 184 S. E. 5355 Fan- 
cock v. Wilson, 211 N. C. 129, 189 S. E. 631; Harper v. 
Seaboard Air Line Ry. Co., 211 N. C. 398, 190 S. E. 750; 
Cole v. Atlantic Coast Line R. Co., 211 N. C. 591, 191 S. E. 
353; Debnam v. Whiteville, 211 N. C. 618, 191 S. E. 325; 
Headen v. Bluebird Transp. Corp., 211 N. C. 639, 191 S. E. 
331; Independent Oil Co. y. Broadfoot Iron Works, 211 
N. C. 668, 191 S. E. 508; Riddle vy. Whisnant, 220 N. C. 
131, 16 S. E. (2d) 698; Edwards vy. National Council, etc., 
220 N. C. 41, 16 S. E. (2d) 466; Warren v. Breedlove, 219 
N:. C. 383) 6140S. 0b e(2d)) Ag. 
On a motion to nonsuit under this section, the evidence is 

to be taken in the light most favorable to the plaintiff and 
he is entitled to the benefits of every reasonable intend- 
ment upon the evidence and every reasonable inference to 
be drawn therefrom. Brown vy. Southern Ry?) Coe0950 IN: 
C. 699, 701, 143 S. E. 536; Cromwell v. Logan, 196 N. C. 
588, 593, 146 S. E. 233; Newbern v. Western Union Tel. 
Co., 6195 Ni Co. 258) 141 So B. 599s sGilbert av. Wright, 195 
N. C. 165, 168, 141 S. E. 577; Finch v. North Carolina R. 
Co., 195 N. C. 190, 141 S. EB. 550; Nash v. Royster, 189 N. 
C. 408, 410, 127 S. E. 356; Smith v. Ritch, 196 N. 
C. 72, 74, 144 S. E. 537; Cromartie v. Stone, 194 N. C. 
663, 140 S. E. 612; State v. Carter, 194 N. C. 293, 44590 S- 
E. 604; Newbern yv. Leary, 215 N. C. 134, 1 S. E. (2d) 384; 
Bright v. Hood, 214 N. C. 410, 199 S. E. 630; Reid v. City 
Coach Co. (215 5N- GC) 4698 2 Sa (2d); 578, 1238.4 ie aR 
140; Barnes v. Teer, 218 N. C. 122, 10 S. E. (2d) 614; Wat- 
son v. Atlantic Coast Line R. Co., 218 N. C. AS7se1l Ses 
(2d) 312; Smith v. Kappas, 218 N. C. 758, 12 S. E. (2d) 
693; Daniel v. East Tennessee Packing Cos, 215. IN Cs 
762, 3 S. E. (2d) 282; White vy. North Carolina Rom Cor 
216 IN; C. 79,3 S. E.. (d)\ 310;*Coltrain ay. Atlantic Coast 
Line Re COs, ZUG Nae On 268 seamen (2d) 853; Blalock v. 
Whisnant, 216 N. C. 417, 5 S. E. (2d) 130; Barnes v. Wil- 
son, (217 N. (C., 190, 7..S.) Bs id). 359’: Queen City Coach 
Corny, « ee.) 218. No Can 320 es eas (2d) 341. 
Consideration of Defendant’s Evidence.—Upon a motion 

as of nonsuit the defendant’s evidence will not be con- 
sidered unless favorable to the plaintiff or not in conflict 
therewith, when it may be used to explain or make clear 
the evidence introduced by the plaintiff. Harrison v. North 
Carolina R. R. Co., 194 N. C 656, 146 S$. E. 598; Jeffries 
Vv. Powell, 221 TIN. “Cx 14154 20 3S. (2d) 561; Tarrant v. 
Pepsi-Cola Bottling Co., 221 N. 390, 20 S. EB. (2d) 565. 
While this section requires a consideration of the whole 

evidence, only that part of the defendant’s evidence which 
is favorable to plaintiff can be taken into consideration 
since, otherwise, the court would pass upon the weight ef 
the evidence, the credibility of which rests solely with the 
jury. Wally. Bain, 222 N. .C. 375, 23 SB: (2d) 330. 
Defendant’s evidence, which conflicts with that tending 

hd chee erie is not to be considered on motion 
o nonsuit under this section. David i i 

Mele Cots 207 ING Cee 7904 E178) Shenk 603, ae 
When Motion Should Be Disallowed.—Defendant’s motion 

as of nonsuit, will be denied when the evidence, taken in 
the light most favorable to the plaintiff, and every reasonable 
intendment therefrom, is sufficient to take the case to the ee va ede verdict re a matter of law in the plain- 
iff’s favor. obinson y. Ivey & Co., F LNs o., 193 N. C. 805, 138 

The defendant, after the court has refused his motion as 
of nonsuit upon the evidence, may except, introduce evidence and renew his motion after all the evidence has been in- 
troduced; but his last motion only can be considered, and upon all the evidence in the case, and if therein the plaintiff 
has made out a case, the motion should be disallowed Blackman v. Woodmen, 184 N. C. 75, 113 S. E. 65. : 
iar he after Verdict.—An exception that there is 

no evidence on an issue in a case can only b 
verdict. Hart v. Cannon, 133 N. C. 10, 43 Sa eee v. Fatson, 101 N. C. 188, 7 S. E. 709; Wilson Cotton Mille v. Randleman Cotton Mills, 115 N. C. 475, 20 S. E.. 770. 
Where the court reserves his rulings on motions of non- 

suit until after rendition of a verdict the court may not set 
aside the verdict for insufficiency of the evidence as a mat- 
ter of law, and grant the motion for judgment as of non- 
suit made at the, close of all the evidence. Batson y. City 
Laundry Co., 202 N. C. 560, 
Fire Ins. Co., 210 N. C. 559, 187 S. E. 769. 
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Nonsuit under this section is ‘“‘permissible only on de- 
murrer to the evidence, and not on demurrer to the com- 
plaint or motion for judgment on the pleadings.” Sykes 
vy. Blakey, 215 N. C. 61, 63, 200 S. E. 910. 

Plaintiff’s Evidence Must be Nil.—If there is more than a 
scintilla of evidence tending to prove the plaintiff’s conten- 
tion it must be submitted to the jury. Gates v. Max, 125 
N. C. 139, 34 S. E. 266. Cable v. Southern Ry. Co., 122 N. 
Senos 2, 5. 377... Cox v.. Norfolk, etc, Ris(Go,, 123 N. C. 
604, 31 S. E. 848, and cases therein cited. 

It was not the intention or effect of the passage of this 
section, to deprive parties of the right of trial by jury in 
cases where there is any evidence or to make the weight 
and effect of the evidence always a question of law for the 
courts. Willis v. Atlantic, etc., R. Co., 122 N. C. 905, 
29 S. E. 941. 
How Questions of Law and Fact Presented. — Whether 

there is evidence from which the jury could answer an is- 
sue in the affirmative is a question of law, and is presented 
to the court for decision by motion for judgment of non- 
suit. McCall v. Textile Industrial, 189 N. C. 775, 128 S. E. 
349. 
On demurrer to evidence, the court is substituted in the 

place of the jury, as judges of the facts. Bank v. Guttschlick, 
14 Pet. 19, 10 L. Ed. 335. 
A motion to nonsuit questions the sufficiency of the evi- 

dence to carry the case to the jury and to support a re- 
covery, which is always a question of law to be determined 
by the court. Godwin y. Atlantic Coast Line R. Co., 220 
Mee 26l, 17 S, B,(2d)_.137, 
Additional Evidence Allowable-—Where a motion to non- 

suit under this section is made, it is discretionary with the 
judge, before passing on it, to allow the plaintiff to introduce 
additional evidence. Featherston v. Wilson, 123 N. C. 623, 
Dire. 1. 843. 
The trial court, after the plaintiff had rested his case, 

and after the motion of the defendants for judgment as of 
nonsuit under this section was denied, and before either 
of the defendants had offered evidence, allowed the plain- 
tiff to offer additional evidence. This action of the court 
was within its discretion, and for that reason is not review- 
able by this court, and the rights of the defendants under 

this section were not affected by the action of the court. 
Pearson v. Simon, 207 N. C. 351, 354, 177 S. EB. 124. 
Motion Must be Renewed.—Where defendant moved to 

dismiss the case and direct a verdict, when plaintiff rested 
her case, but after denial of the motion introduced evi- 
dence, and did not renew at the close of the whole case, it 
was held that the defendant could not, on appeal, complain 
of the denial of his motion to dismiss. Cole Mfg. Co. v. 
Mendenhall, 240 Fed. 641; Choate Rental Co. v. Justice, 
mite. C. 54, 188 S. EH. 609. 

Waiver.—The introduction of evidence by the defendant 
upon the overruling of his motion at the conclusion of the 
plaintiff’s evidence, and his failure to renew his motion on 
all the evidence, is a waiver of his right under the statute. 
Wooley v. Bruton, 184 N. C. 438, 114 S. E. 628; Nash v. 
Royster, 189 N. C. 408, 127 S. E. 356; Gilland v. Carolina, etc., 
€o., 189 N. C. 783, 128 S. E. 158; Ferrell vy. Metropolitan 
Life Ins. Co., 208 N. C. 420, 181 S. E. 327; Stephenson v. 
Honeycutt, 209 N. C. 701, 184 S. E. 482. 
The defendant waives his right to maintain the insuf- 

ficiency of the evidence to take the case to the jury by not 
making a motion as of nonsuit thereon at the close of the 
evidence. Gibbs v. Telegraph Co., 196 N. C. 516, 146 S. E. 
509; Murphy v. Power Co., 196 N. C. 484, 494, 146 S. E. 
204. 
Where the defendant in a civil action does not comply with 

the provisions of this section, in making a motion for judg- 
ment as of nonsuit he waives the question of the sufficiency 
of the evidence. Harris v. Buie, 202 N. C. 634, 163 S. E. 693. 
A motion for dismissal or for judgment of nonsuit made, 

under this section at the close of the plaintiff’s evidence and 
not renewed at the close of all the evidence is waived. Deb- 
nam vy. Rouse, 201 N. C. 459, 460, 160 S. E. 471. 
Where a defendant makes a motion as of nonsuit at the 

close of the plaintiff’s evidence, and upon the motion being 
‘overruled, introduces evidence in his own behalf, he waives 
his right to present the question of the sufficiency of the 
evidence to go to the jury by failing to renew his motion 
at the close of all the evidence, and his appeal will be re- 
garded as if no motion had been made by him. Lee v. Pen- 
fad, 200 N. C. 340, 157 S. E. 31. 
Where the defendant does not move for nonsuit as pro- 

vided by this section, in the lower court he waives his 
right to have the insufficiency of the evidence to be sub- 
mitted to the jury considered on appeal. Harrison v. Met- 
ropolitan Life Ins. Co., 207 N. C. 487, 177 S. E. 423. 
Same—Introduction of Evidence-—A defendant waives 

his right to object to the sufficiency of the evidence on 

CIVIL PROCEDURE—TRIAL § 1-183 

his motion of nonsuit made at the close of the plaintiff’s 
evidence by introducing evidence in his own behalf and 
not renewing his motion after the close of all the evidence 
in the case. Grant v. Power Co., 196 N. C. 617, 146 S. E. 
531; Harrison v. North Carolina R. R. Co., 194 N. C. 656, 
140 S. E. 598. 
Exception Considered on Appeal. — Where exception is 

taken to the refusal of the court to dismiss the action, both 
after the close of plaintiff’s evidence and after the defend- 
ant’s evidence has been introduced, only the exception taken 
after the close of all the evidence will be considered on ap- 
peal, under the express provision of this section, and, sa 
considered, the evidence must be accepted as true and con- 
strued in the light most favorable to the plaintiff. Butler v. 
Holt- Williamson Mfg. Co., 182 N. C. 547, 109 S. E. 559. 
Where exception is taken to refusal to grant defendant’s 

motion to nonsuit made at close of plaintiff's evidence, but 
he then elected to offer evidence, only the exception noted at 
the close of all the evidence could be urged or considered 
on appeal. MHarrison v. North Carolina R. Co., 194 N. C. 
656, 140 S. E. 598, citing Nash v. Royster, 189 N. C. 408, 
127 S. E. 356; Harper v. Supply Co., 184 N. C. 204, 114 
mA Be 173. 
Under this section an exception to a motion to dismiss in a 

civil action, taken after the close of the plaintiff’s evidence 
and renewed by defendant after the introduction of his own 
evidence, does not confine the appeal to the plaintiff’s evi- 
dence alone, and a judgment will be sustained under the 
second exception if there is any evidence on the whole rec- 
ord of the defendant’s liability. Tynn v. Pinehurst Silk 
Millsap cos. C17. Tl. 179. Si Bo ae 
Motion to Set Aside Verdict.—An order of the court set- 

ting aside a verdict upon motion that it was against the 
weight of evidence is in conflict with his further sustaining 
a motion to nonsuit the plaintiff upon the evidence under 
this section. Riley v. Stone, 169 N. C. 421, 86 S. E. 348. 

Motion for Judgment on Exceptions.—In a proceeding 
tacking the validity of an improvement assessment, the 
burden is on the defendant municipality to sustain the as- 
sessment, and a motion by the plaintiff for judgment on her 
exceptions after defendant’s evidence is in, is in effect a 
motion for judgment as of nonsuit under this section. Holton 
v. Mocksville, 189 N. C. 144, 126 S. E. 326. 

Effect of Remanding Case.—When in the Supreme Court 
the lower court is reversed for refusing a motion to dismiss 
upon the evidence as of nonsuit, it is equivalent to the di- 
rection to dismiss the action.. Tussey v. Owen, 147 N. C 
335, 61 S. E. 180; Hollingsworth v. Skelding, 
246, 55'S. “Ei 212. 

The superior court is without authority to allow an amend- 
ment or to proceed contrary to the opinion, but the plaintiff 
may bring another suit within twelve months after the judg- 
ment of nonsuit. Tussey v. Owen, 147 N. C. 335, 61 S. 
E. 180. 

Evidence Sufficient for Jury.—Defendant’s motion as of 

nonsuit upon the evidence will be denied if there is any 
sufficient evidence, testified to by either the plaintiff’s or 

defendant’s witnesses, circumstantial or otherwise, viewed 
in the light most favorable to the plaintiff, to take the 
issue to the jury for determination. Goss v. Williams, 196 
N. C. 213, 145 S. E. 169. See Dalton v. Stoneville Cabinet 
Co., 195 N. C. 870, 142 S. E. 480; Burnett v. Williams, 196 
N. C. 620, 146 S. E. 533; Cromartie v. Stone, 194 N. C. 
663, 140 S. E. 612; Cameron v. Cameron, 212 N. C. 674, 194 
S. be 102a% 

Same—lIllustrative Cases.—Where the defense of an_ ia- 
dependent contractor is relied upon in an action to recover 
damages for alleged negligent injury, evidence in plain- 
tiff’s behalf tending to show’ that the relationship of in- 
dependent contractor had before the happening of the ac- 
cident been severed and that the defendant’s employees 

were in charge of and loading logs upon the defendant’s 
tramroad when the plaintiff’s injury occurred in the 
course of his employment, is sufficient to take the case 
to the jury as to his employment by the defendant at the 
time, upon defendant’s motion as of nonsuit. Lilley v. 
Interstate Cooperage Co., 194 N. C. 250, 139 S. E. 369. 
Where in a personal injury negligence case there is evi- 

dence for defendant that the injury in suit was caused 
either by the act of God, etc., or by an accident, and, per 
contra, that it was proximately caused by the defendant’s 
negligence in the exercise of ordinary care to furnish the 
plaintiff, his employee, a reasonably safe place to work 
or reasonably safe appliances under the circumstances, de- 
fendant’s motion for nonsuit will be denied. Jones v. At- 
lantic Coast Line R. Co., 194 N. C. 227, 139 S. E. 242, 

When the father has entered into a contract with his 
son for support of himself and wife for life, and gives as a 
ecnsideration certain of his property, without retaining 
sufficient property to pay his then existing creditors, and 

at- 

Laz ie S 
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the pleadings and evidence raise the question of the son’s 
good faith and part performance without notice, these 
questions should be submitted to the jury upon appropriate 
issues; and motion for mnonsuit is properly refused. 
Peoples Bank, etc., Co. v. Mackorell, 195 N. C. 741, 143 

S. B. o18. 
In an action for negligence of defendant’s delivery truck 

driver, evidence as to the driver’s identity and that he 

was acting within scope of his employment at time of 
injury, is sufficient to take the case to the jury and deny 
defendant’s motion for a nonsuit. Misenheimer v. Hay- 

man, 195 N. C. 613, 143 S. E. 1. 
In an action for injuries against a municipality for failure 

to keep highway in safe condition, defendant’s motion for 

judgment as in case of nonsuit, provided for by this sec- 
tion, was properly granted, where the evidence disclosed 
that accident occurred outside the town limits. Spell v. 
Roseboro, 214 N. C. 364, 199 S. E. 265. 

Evidence tending to show that plaintiff’s intestate was 

struck and killed by defendant’s train, that the engineer 

failed to blow for the crossing, and that the track was 

straight and unobstructed for a distance of about two hun- 
dred yards and that the engineer could have seen the in- 
testate and the cow for that distance is held sufficient to 

take the case to the jury on the doctrine of last clear 

chance, the evidence tending to show that the intestate was 
on the track oblivious or otherwise insensible of danger, 
and defendant’s motion for judgment as of nonsuit is prop- 
erly denied. ‘Triplett v. Southern R. Co., 205 N. C. 113, 
110 S. E. 146. 

In an action on a disability clause in a policy of life in- 
surance where plaintiff testified that at the time of the is- 
suance of the policy his eyesight was not impaired and 
that he was thoroughly examined by insurer’s physician 
upon his application for the policy, and that no impairment 
or disease of his sight was disclosed by the physician’s ex- 
amination and test of his eyes, and that subsequent blind- 
ness had rendered him disabled, and defendant introduced 
testimony of an eye specialist that from his examination 
of plaintiff’s eyes plaintiff was suffering from a chronic 
eye disease several years prior to the application for the 
policy, anc moved for a nonsuit on the ground that the 
evidence showed that the disease resulting in plaintiff’s 
disability originated prior to the issuance of the policy: 
Held, the evidence, viewed in the light most favorable to 
plaintiff, was sufficient to be submitted to the jury and a 
motion for a nonsuit was, properly overruled. Misskel- 
ley v. Home Life Ins. Co., 205 N. C. 496, 171 S. E. 862. 
The parking of a truck on a public highway at night 

without lights in violation of statute, is negligence per 
se, and where the evidence is conflicting as to whether 
such improper parking proximately caused plaintiff’s in- 
juries, resulting from a collision between the truck and 
the car in which he was riding as a guest, the question 
of proximate cause is for the determination of the jury 
upon an appropriate issue, and a motion as of nonsuit is 
properly denied. Barrier vy. Thomas, etc., Co., 205 N. C. 
ADS el / 1S 195, mk 020s 

In an action by the daughter of the deceased against 
his administrators to recover the value of services ren- 
dered deceased, it was held that under the evidence the 
relationship between plaintiff and her father raised no pre- 
sumption that the services were gratuitous, and a mo- 
tion as of nonsuit was properly denied. Keiger vy. Sprin- 
Nes 20e Ne iG. -/38;) AVS - See nie | OOO. 
The conviction of the defendant in a criminal action 

in a lower court procured by the prosecuting witness upon 
evidence known to him to be perjured is not conclusive 
evidence of probable cause, and in an action by the de- 
fendant against the plaintiff for malicious prosecution, a 
motion for judgment as in case of a nonsuit is properly 
denied. Moore v. Winfield, 207 N. C. 767, 178 S. E. 605. 
Where the evidence tended to show an agent had appar- 

ent authority, the evidence that the act of agent was 
within his apparent authority and binding on his prin- 
cipal is a question for the jury, and a motion as of non- 
suit on the ground of not being bound by an agent’s un- 
authorized act is properly denied. Charleston, etc., Ry. 
Co. vi Lassiter G& Ca. 207 N: "C.406, 177-5) he, 9) 

It is improper for the court to sustain a motion for 
judgment under this section where the evidence is antici- 
pated, the plaintiff not having “introduced his evidence 
and rested his case” as provided by this section. Her- 
shey Corp. v. Atlantic Coast Line R. Co., 207 N. C. 122, 
176 $. B. 265. 

Where there is evidence in support of pidintiff’s con. 
tention as to the amount of indebtedness sued on, de- 
fendant’s motion as of nonsuit under this section is prop- 
erly denied, although there is evidence in contradiction, 
Pearson v. Simon, 207 N. C. 351, 177 S. Eu. 124. 
Where every element of the crime of having carnal 
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knowledge of a female child under sixteen years of age in 
violation of § 14-26, is supported by the State’s evidence 
in the case, defendant’s motion as of nonsuit under this 
section is properly denied. State v. Houpe, 207 N. C. 377, 
i/peto. By, 20. 
Where the evidence is sufficient to support a verdict in 

plaintiff’s favor, defendant’s motion as of nonsuit under 
this section is properly overruled. Davidson v. Western 
Union Tel. Co., 207 N. C. 790, 178 S. E. 603. 
Evidence which raises only a mere suspicion or conjecture 

of the issue to be proved is insufficient to be submitted to 
the jury. Sutton v. Herrin, 202 N. C. 599, 163 S. E. 578; 
Shuford v. Scruggs, 201 N. C. 685, 687, 161 S. E. 315; Shu- 

ford v. Brown, 201 N. C. 17, 18, 158 S. E. 698. 
It is well settled that evidence which does no more than 

raise a suspicion, that a fact material to the cause of action 
alleged in the complaint may be as alleged therein, is not 

sufficient for submission to the jury as tending to sustain 
the allegation of the complaint. Broughton vy. Standard Oil 
Cos 20l Ne (Ge 282, "288,159 eS. GBS B21. 

Evidence tending to show a definite contract by deceased 
to devise his property to plaintiff, and upon the death of the 
deceased intestate, is sufficient to be submitted to the jury 
in plaintiff’s action against deceased’s administrator fo: 
breach of the contract and motion as of nonsuit was prop- 
erly refused. Hager y. Whitner, 204 N. C. 747, 169 S. E. 645. 
Where the plaintiff brought suit on a policy of accident 

insurance in which she was named beneficiary, and which 
provided for the payment of a certain sum if the assured 
was killed by being struck by a gasoline propelled vehicle: 
the evidence that the assured met his death by being struck 
by a vehicle propelled by gasoline was sufficient to be sub- 
mitted to the jury and motion for nonsuit was properly re- 
fused. Colboch vy. Independent Life Ins. Co., 204 N. C. 716, 
169 SH. 709. 
Where the answer pleads a counterclaim the plaintiff 

may not take a voluntary nonsuit over the defendant’s ob- 
jection. Aetna Life Ins. Co. v. Griffin, 200 N. C. 251, 156 
Serb 25s 
Defendant Cannot Withdraw Counterclaim in Order to 

Enter Motion as of Nonsuit.—Where the defendant in an 
action on a contract sets up a counterclaim arising out of 
the same contract declared upon by the plaintiff, the de- 
fendant may not withdraw his counterclaim over the plain- 
tiff’s objection in order to enter a motion as of nonsuit as 
provided by this section, on the plaintiff’s cause of action. 
McGee v. Frohman, 207 N. C. 475, 177 S. E. 327. 
Judgment as of Nonsuit May Be Entered by Trial Court 

of Its Own Motion.—A judgment as of nonsuit entered by 
the trial court of its own motion will not be held for error 
when the evidence would justify a directed verdict, a non- 
suit and a directed verdict having the same legal effect. 
Ferrell v. Metropolitan Life Ins. Co., 208 N. C. 420, 181 S. 
FE. 327. 

When Nonsuit Proper.—Where the evidence of plaintiff 
{s not sufficient to be submitted to the jury it is proper 
for the court to sustain defendant’s motion for judgment 
as in case of nonsuit at the close of plaintiff's evidence. 
Lloyd v. Speight, 195 N. C. 179, 180, 141 S. E. 574; Black- 
well v. Coco-Cola Bottling Co., 208 N. C. 751, 182 S. E. 
469. See also Lamb v. Smith, 215 N. C. 463, 2 S. E. (2d) 
361. 

In the absence of any evidence tending to sustain an 
affirmative answer to the issue submitted to the jury 
there was error in the refusal of the court to allow de- 
fendant’s motion, at the close of all the evidence, for 
judgment as of nonsuit. Ford v. Willys-Overland, 197 
ING Cela 150,147" S32. he22s 

Where there is no evidence tending to sustain the plaintiff’s 
cause of action the defendant’s exceptions to the refusal of 
the trial court to grant his motion of nonsuit or his request 
for a directed verdict will be sustained on appeal. Fergu- 
son v. Glenn, 201 N. C. 128, 159 S. E. 5. 

Same—lIllustrative Cases.—-Where a contract creating a2 
local representative for the sale of automobiles by inter- 
pretation as to its effect, creates the relationship of vendor 
and purchaser, the local representative may not bind 

the vendor upon a warranty of the machines, and the 
vendor is not liable for representations or warranties 
made by the local dealer, and an action against it on 
such warranty is properly nonsuited. Ford vy. Willys- 
Overland, 197 N. C. 147, 147 S. E. 822. 
Evidence tending to show that the plaintiff was injured 

by an explosion of a cartridge which the defendant's 
young son threw in defendant’s store on Saturday when 
the son was helping his father therein, is insufficient to 
hold his father liable in damages, and defendant’s motion 
as of nonsuit is ‘properly granted. Norman v. Porter, 197 
SC! oor aS Be 
A contract of hire at a stipulated hourly wage, without 
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reference to the number of hours the employment was to 
continue, gives the employee no right of action for dam- 
ages because he was employed a fewer number of hours 
than other employees engaged at the same time, and it 
was not error to nonsuit the plaintiff under this. section. 
Sherrill v. Graham County, 205 N. C. 178, 170 S. E. 636. 
Where plaintiff’s evidence tended to show plaintiff was 

not acting within the scope of his employment at the time 
of the injury, defendant’s motion as of nonsuit should have 
been allowed, plaintiff being sui juris. Colvin v. Atlantic 
Coast Line R. Co., 205 N. C. 168, 170 S. E. 639. 

In an action by an employee against her employer to re- 
cover for personal injury alleged to have resulted from the 
employer’s negligence, it was held that where there was no 
evidence of any negligence on the part of defendant em- 
ployer, the evidence tending to show that the injury re- 
sulted solely from the act of plaintiff’s fellow-servant, a 
judgment as of nonsuit should be sustained under this sec- 
tion. Armstrong vy. Acme Spinning Co., 205 N. C. 553, 172 
ty. JLo. 
Where the evidence tended to show the negligence of a 

municipality in the care of its streets, it was held that to 
be liable the danger must be of an unusual character and 
one that exposes travelers to unusual hazards, and that a 
demurrer to the evidence should be properly sustained un- 
less such danger was shown. Haney y. Lincoln, 207 N. C. 
Beret 1, O7e5 

Contributory Negligence.—The burden of proof on an is- 
sue as to contributory negligence rests upon the defendant, 
and while the court can hold that a party upon whom rests 
the burden of proof has failed to offer any evidence to sus- 

tain it, it cannot adjudge that he has proved his case, for 
where there is any evidence the jury alone can pass upon 
its truth. Sims v. Lindsay, 122 N. C. 678, 30 S. E. 19. 
One defendant’s motion to nonsuit on the ground that 

the negligence of his codefendant insulated his alleged 
negligence, is properly refused when the evidence tends to 
show that the injury was the result of the joint and con- 
current negligence of the defendants. Lewis v. Hunter, 
212 N. C. 504, 193 S. E. 814. 
A judgment of involuntary nonsuit on the ground of con- 

tributory negligence of the plaintiff cannot be rendered un- 
less the evidence is so clear on that issue that reasonable 
minds could draw no other inference. Manheim v. Blue 
Bird Taxi Corp., 214 N. C. 689, 691, 200 S. E. 682. 
A judgment of nonsuit upon the evidence may not be 

granted under this section when there is legal evidence of 
the employer’s negligence upon the sole ground of the plain- 
tiff’s contributory negligence. Inge v. Seaboard Air Line R. 

ReeezeN. <<. 522,135 Sy EB. 522:; 

Where the plaintiff’s evidence made out a case of negli- 

gence, and contributory negligence was relied upon as a 
defense, under this section it was not error to refuse to dis- 
miss the action. Wood v. Bartholomew, 122 N. C. 177, 29 
S. EF. 959. 
But where the evidence on the part of the plaintiff (the 

defendant having introduced none) is demurred to, and if 

true, establishes negligence on the part of the plaintiff, and 
of the defendant, concurrent to the last moment, a judg- 
ment as of nonsuit, sustaining the demurrer, is proper. Neal 
y. ‘Carolina Central R. Co., 126 N. C. 634, 36 S. EB. 117. See 
Hollingsworth v. Skelding, 142 N. C. 246, 55 S. E. 212. 

Contributory negligence may be taken advantage of on 
a motion as of nonsuit when the plaintiff’s own evidence 
tends only to establish it. Elder v. Plaza Ry., 194 N. C. 
617, 140 S. E. 298. See also Hendrix v. So. R. Co., 198 
N. C. 142, 144, 150 S. E. 873; Ramsey v. Nash Furniture 
Co., 209 N. C. 165, 170, 183 S. E. 536; Hinshaw v. Pepper, 
210 N. C. 573, 187 S. E. 786; Owens v. Atlantic Coast Line 

R. Co., 207 N. C. 856, 857, 175 S..E. 717; Godwin v. Atlantic 
[paste bine: R. Co, 220 N.C. 281, 17.8. B.. (2d). 137. 

Originally, under this section, in cases to which it was 
applicable, there was considerable doubt as to whether a 
plea of contributory negligence—the burden of such issue be- 
ing on the defendant—could be taken advantage of on a 
motion to nonsuit, but it is now well settled that such may 
be done when the contributory negligence of the plaintiff is 
established by his own evidence, as he thus proves him- 
self out of court. Hayes v. Western Union Tel. Co., 211 
N. C. 192, 193, 189 S. E. 499. 
In an action for wrongful death at a railroad crossing it 

was held that the defendant’s motion as of nonsuit should 
have been sustained on the issue of contributory negli- 
gence. Harrison v. North Carolina R. R. Co., 194 N. C. 
656, 140 S. E. 598. 

Same—Logging Railroad Employee.—As the contributory 
negligence of a logging railroad employee under §§ 28-173, 
60-67, and 60-70 does not bar the recovery of damages for 
his death when engaged in performance of his duties, de- 
fendant’s motion for judgment as of nonsuit is properly 
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refused. Brooks v. Suncrest Tumber Co., 
138) St aby. 532: 
Same—Evidence Sufficient to Deny Nonsuit.—Where the 

failure of defendant employer to furnish the plaintiff, its em- 
ployee, a safe place to work, concurs with the negligence of 
a fellow servant in proximately causing the injury in suit, 
the defendant is liable in damages for the consequent in- 
jury, and his motion as of nonsuit upon the evidence, under 
this section is properly denied. Beck v. Thomasville Chair 
Co, 188: INS Cos, 925. S.. >615: 

Where there is evidence that the defendant railroad com- 
pany negligently coupled a car under which the deceased was 
at work to its train, causing his death, the fact that the de- 
ceased was guilty of contributory negligence in failing to 
place the customary signals where he was at work, does not 
entitle the defendant to a judgment as of nonsuit. Ritchie v. 
Denton R. Co., 192 N. C. 666, 26 S. E. 136. 
Where a railroad company has for some time kept a 

watchman to warn travelers crossing its tracks at a public 
street and this is known to the plaintiff, who was injured by 
a train while attempting to cross, the absence of the watch- 
man and the failure to give warning is an implied invitation 
to the traveler to cross, which may be considered by the 
jury and the defendant’s motion as of nonsuit upon the 
evidence is properly denied. Barber v. Southern R. Co., 
193" Nw Co 691, 138) S.- 17 

See, also, Brooks v. Suncrest Lumber Co., 194 N. C. 141, 
VES SAS De) ERLE 

Same—Demurrer Sustained.—Where the plaintiff was em- 
ployed by defendant, and defendant’s superintendent, as a 
matter of accommodation, invited the plaintiff to ride to 
his home in an automobile furnished him by defendant, dur- 
ing which ride plaintiff was injured as a result of the super- 
intendent’s negligent driving, it was held that defendant’s 
demurrer to the evidence should have been sustained. Peters 

v. Great Atlantic & Pacific Tea Co., 194 N. C. 172, 138 S. 
E. 595. 
Where the evidence tended to show that plaintiff’s intes- 

tate was negligent up to the time of the injury and the 
doctrine of the “last clear chance” is inapplicable, it was 
held that defendant’s demurrer to the evidence should have 
been sustained. JTemings vy. Southern Ry. Co., 211 N. C. 
499, 191 S. E. 39. 

Evidence Sufficient to Deny Nonsuit.—See Niblock v. Blue 
Bird Taxi Co., 208 N. C. 737, 182 S. E. 330; Hampton v. 
Thomasville Coca-Cola Bottling Co., 208 N. C. 331, 180 S. 
E. 584; Dilling v. Federal Life Ins. Co., 209 N. C. 546, 183 
S. BE. 752; Daniels v. Swift & Co., 209 N. C. 567, 183 S. B. 
748; Teseneer v. Henrietta Mills Co., 209 N. C. 615, 184 S. 
E. 535; Roberts v. Grogan, 222 N.C. 30, 21 S. E. (2d) 829. 

Sufficiency of Evidence May Be Res Judicata on Sec- 
ond Appeal.—Where the Supreme Court has ruled on a 
former appeal that the evidence was sufficient to overrule 
defendant’s motion as of nonsuit under this section, and 
the evidence upon the second trial is substantially the 
same, the question of the sufficiency of the evidence is 
res judicata and will not be considered on the second ap- 
peal. Jernigan v. Jernigan, 207 N. C. 831, 178 S. EK. 587. 
Setting Aside after Refusal of Motion.—Where the trial 

court has refused to grant the defendant’s motion as of non- 
suit, he may not set aside the verdict on the ground of the 
insufficiency of the evidence as a matter of law, but may do 
so only as a matter within his discretion. Lee v. Penland, 

200iNS .Cas3 40, 157 Ss by Si. 

Ejectment.—On a trial in an action of ejectment, where the 
question involved is whether a tenant holding over the pos- 
session from a former owner had agreed to pay rent to the 
purchaser, and the evidence is conflicting, a motion as of 
nonsuit is properly denied. Carnegie vy. Perkins, 191 N. C. 
ALZT lg en tye 1B: 
However it is error for the judgment to incorporate an 

adjudication in defendant’s favor as to his title, as such 
is only permissible on affirmative findings sufficient to justify 
it. Moore v. Miller, 179 N. C. 396, 102 S. E. 627. 
Where the defendant denied being in possession, but there 

was evidence that he was present at a survey made for the 
plaintiff, and claimed to be the owner, pointed to wood he 
had cut upon it, and forbade the surveyor to enter on it, a 
judgment of nonsuit was improper. Cowles v. McNeill, 125 
N., C..°385, 34 S. JB. 499. 
Where, in an action to recover damages for procuring 

the sheriff to wrongfully seize and sell plaintiff’s property, 
the complaint alleged that the sheriff sold his property under 
an execution, it was incumbent on the plaintiff to show on 
the trial that the seizure and sale were unlawful, and upon 
his failure to offer any evidence as to the invalidity of 
the judgment, it was not error to nonsuit the plaintiff under 
this section. O’Briant v. Wilkerson, 122 N. C. 304, 30 S. 

, 126: 
Agency.—Where there is evidence to show that defendant’s 

194 N. C. 141, 
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night watchman was employed to perform his duties only 

within a certain enclosure; that he had been deputized 

to act for defendant as special policeman; that he had ar- 

rested the plaintiff at a remote place on the mill settlement 

property, where he was not authorized to guard, and caused 

his incarceration in the city jail; that the case was dis- 

missed by the justice of the peace for the lack of evidence 

and the plaintiff finally discharged: It was held, a question 

for the jury in plaintiff’s action for damages, of whether the 

defendant’s night watchman was acting within the scope of 

his employment and a motion of nonsuit upon the evidence 

was properly denied. Butler v. Holt-Williamson Mfg. Co., 

182) Nw Gre547e 109S 5 ay. 8552. 

New Trial Granted.—In an action to set aside a sale of 

lands under a former judgment defendants moved to non- 

suit at the close of the plaintiff’s evidence, but did not re- 

new the motion at the close of the plaintiff’s evidence. As 

fraud was alleged, which plaintiff might show, a new trial 

was granted by the Supreme Court instead of dismissing the 

action. Rackley v. Roberts, 147 _N. CoP 201F 60'S eee o75: 

Joinder in Demurrer.—No judgment can be rendered upon 

a demurrer to the evidence, until there is a joinder in de- 

murrer. Fowle v. Alexandria, 11 Wheat. 320, 6 L,. Ed. 484. 

But it is a matter of discretion with a court, whether it will 

compel a party to join in demurrer to evidence. Young v. 

Black, 7 Cranch 565, 3 L. Ed. 440. 

One party cannot insist upon the other party joining in 

demurrer, without distinctly admitting upon the record, 

every fact, and every conclusion, which the evidence given 

for his adversary conduced to prove. Young v. Black, 

supra. 

Applied in Sakellaris v. Wyche, 205 Nee Gel 7350170 oo. ese 

638; Love v. Queen City Lines, 206 N. GC. 575; 576, 174 S. 

E. 514; Keith v. Liggett, etce., Tobacco Co., 207 N. C. 645, 

178759. 20. 

Applied, in action for sale of land to pay debts of. intes- 

tate, in Chambers v. Byers, 214 BN 513735199) Sem mszos 

in action for damages to plaintiff’s land caused by de- 

fendant’s dam, in Sink v. Lexington, 214 N. C. 548, 200 

S. E. 4; in action for damages due to defective food, in 

Scott v. Swift & Co., 214 N. C. 580, 200 Cel Peeclesin tacs 

tion for slander, in Bryant v. Reedy, 214 -N. C. 748, 200 

S. EK. 896; in action on a contract of settlement with de- 

fendant bank, in Jones v. Bank of Chapel Hill, 214 N. C. 

794, 1 S. EB. (2d) 135; in action for reformation of a mort- 

gage, in Lowery v. Wilson, 214 N. C. 800, 200 S. E. 861; 

in action by tenant to recover for breach of a_half-share 

farming contract, in Doyle v. Whitley, 214 N. C. 814, 200 

S, E. 888; in action to recover for damages to private lands 

resulting from the operation by a city of its sewage dis- 

posal plant, in Ivester v. Winston-Salem, 215 N. C. 1, 1 

S. E. (2d) 88; in action by a student to compel defend- 

ant university to award certain degrees, in Pate v. Duke 

University, 215° No GC. e700 So Be (2d) 127; in action by 

plaintiff to recover for an injury received at a night base- 

ball game, in Cates v. Cincinnati Exhibition Co., 215 N. 

Greet S. By Cd) Misiseic action by a minor employee to 

recover for injuries received from an unguarded saw, in 

Mclaughlin v. Black, 215 N. C. es. 1S. (2d) 130 

action by guest passenger on motorcycle to recover for 

injuries when the motorcycle collided with a car, in Mason 

vy. Johnston, 215 N. C. 95, 1 S. E. (2d) 379; in action by plain- 

tiff to recover for injuries sustained from falling over roots 

of trees in defendant municipality, in Finch v. Spring Hope, 

915 N. C. 246, 1S. B. (2d) 634. 

Applied in Davenport v. Pennsylvania Fire Ins. Co., 207 

Neer e6ten 177 -S.1 Be 187 5) Burs y- Charlotte, 210 N. C. 48, 

185 S. E. 443; Woodley v. Combs, 210 N. C. 482, 187 S. FE. 

762; Ollis v. Board of Edueation, 210 N. C. 489, 187 Se. 

772: Exum v. Baumrind, 210 N. C. 650, 188 S. FE. 200; Joy- 

ner v. Dail; 210 N. C. 663, 188 S. E. 209; Dixson v. Johnson 

Realty Co., 209 N. C. 354, 183 S, E. 382; Queen v. DeHart, 

500° NW a4, 184"So Ee 75 McGraw v. Southern Ry. Co., 

209 N. C. 432, 184 S. E. 31; Jackson v. Scheiber, 209 N. 

C. 441, 184 S. E. 17; Williams v. Greensboro Fire Ins. Co., 

209 N. C. 765, 185 S. E. 21; Federal Life Ins. Co. v. Nichols, 

209 N. C. 817, 185 S.-E. 10; Betts v. Jones, 208 N. C. 410, 

181 S. E. 334; Planters’ Nat. Bank, etc., Co. v. Atlantic 

Coast Line R. Co., 208 N. C. 574, 181 S. EB. 635; Cordell v. 

Brotherhood of Locomotive Firemen, etc., 208 Nie ka ae, 

182 S. E. 141; Morris v. Seashore Transp. Co., 208 N. C. 

907, 182 S. E. 487; Anderson v. American Mut. Liability 

Ins. Co., 211 N. C. 23, 188.8. Ba: 642; Wilson v. Perkins, 211 

N. C. 110, 189 S. E. 179; Kelly v. Hunsucker, 211 N. C. 153, 

189 S. E. 664; Yates v. Thomasville Chair Co, 211 N. C. 

200, 189 S. E. 500; Breece v. Standard Oil Co., 211 N. C. 

211, 189 S. E. 498; Mebane Graded School Dist. v. Alamance 

County, 211 N. C. 213, 189 S. E. 873; Cashatt v. Brown, 211 

N. C. 367, 190 S. E. 480; Stovall v. Ragland, 211 N. C. 536, 

190 S. E. 899; Jackson v. Thomas, 211 N. C. 634, 191 S. E. 

CIVIL PROCEDURE—TRIAL § 1-183 

327; Creech v. Sovereign Camp, W. O. W., 211 N. C. 658, 
191 S. EB. 840; Smith v.. Sink, 211 N. C. 725, 192 S. B. 108. 

Cited in Daniels v. Fowler, 123 N. C. 35, 31 S. E. 598; State 
v. Cooke, 176 N. C. 731, 97 S. E. 171; White v. Boyd, 124 N. 
C. 177, 32 S. E. 495; Gore v. Wilmington, 194 N. C. 450, 452, 140 
S. E. 71; Boswell v. Tabor, 196 N. C. 196, 145 S. E. 17; Stand- 
ard Supply Co. v. Wance Plumbing, etc., Co., 195 N. C. 629, 
632, 143 S. E. 248; Abel v. Dworsky, 195 N. C. 867, 142 S. E. 
475; Southerland v. Crump, 195 N. C. 856, 857, 142 S. E. 7; 
Tyler v. Atlantic Coast Line R. R. Co., 194 N. C. 800, 801, 
139 S. E. 773; Cox v. Albemarle Drainage District, 195 N. 
C. 264, 266, 141 S. E. 885; Ogle v. Black Mountain Ry. Co., 
195 N. C. 795, 797, 143 S. E. 833; Tate v. Parker, 196 N. C. 

499, 501, 146 S. E. 85; Askew v. Interstate Hotel Co., 195 N. 
@iv456," 457;° 142: SS Ee 5903° Morris vi) Cleve, 197 N. C. 253 
254, 148 S. E. 253; Hemphill v. Standard Oil Co., 197 N. 
C. 339, 340, 148 S. E. 443; Stamey v. Suncrest Lumber 
Coy 197° IN; CGC: 391,392, 14885 Bi4363 9 Prady vy. Harris 
Granite Quarries Co., 198 N. C. 207, 208, 151 S. E. 246; 
Groves Mills v. Carolina & N. R. Co., 197 N. C. 388, 389, 
148 S. EB. 441; Farr v. Tallassee Power Co., 198 N. C. 
247, 151 S. E. 242; George v. Smathers, 198 N. C. 212, 151 
S. E. 194; Gibson v. Leaksville Cotton Mills, 198 N. C. 
267, 151 S. E. 251; Conley v: Cable, 198 NagGs 298, 299, 151 

S. BE. 645; Houck v. American Eagle Fire Ins. Co., 198 
N. C. 303, 304, 151 S. E. 628; Moseley v. Atlantic Coast 
Tine: R. Cos, 197 No vCs 628, 633, 150: S.. Eo 184% Bonapart 
v. Nissen, 198 N. C. 180, 151 S. E. 94; Harper v. Bul- 
lock, 198 N. C. 448, 152 S. E. 405; Sheppard v. Jackson, 
198 N. C. 627, 628, 152 S. E. 801; Hawkins v. Rowland 
Lumber Co, 198. New Gi4755" 152.8% bh 169s “Smith ewe Aetna 
Life Ins: Co., 198 Ni ‘C578, 58157152: 5S.) EB. 6883) Beonell 
v. Safety Coach Line, 198 N. C. 688, 153 S. E. 264; Nat 
Exch Bank v. Sklut, 198 N. C. 589, 592, 152 S. E. 697: 
Morrisey. 0. land! <B? ‘Coro:; 198) Ni Coa719s 721 53a, E. 
335. Morris v. Y. and B,) "Corp, 198 N.C. 705, 153 S. 5 
327; Berry v. Inter-Carolina Motor Bus Co., 198 N. C. 
817,9.818, 151 S: -B.. 245s Citizen’s. amber |Co. vy. Elias, 199 
N. C. 103, 111, 154 S. BE. 54; Southerland v. Crump, 199 
N. C. 111, 112, 153 S. E. 845; Smith v. Wharton, 199 N. 
Gi246; 250; 9154S) BH. 125 Pyattv. Southern’ Ry Co. 199 
N. C. 397, 402, 154 S. E. 847; Eaker v. International Shoe 
Coy 199" No -G25379, 381, 154 (Ss 1. 6673" bane v.. Pasehall 
199 N. C. 364, 154.S. E. 626; Gruber v. Ewbanks, 199 N. 
C. 335, 338, 154 S. E. 318; Reich v. Triplett, 199 N. C. 
678, 155 S. KE. 573; Chambers v. Winston-Salem, etc., R. 
Co4199) IN. (Ce 6825 685, 1556. Be o/lr Dix ye Highs Pome, 
ete:,) ks Co., 199 Nn Ca65is 6527155) Sa Te #448 GWintrees vy. 
Seaboard, etc., R. Co., 199 N. C. 590, 591, 155 S. E. 259: 
Duncan v. Gulley, 199 N. C. 552, 556, 155 S. E. 244; Denny 
v. Snow, 199 N. C. 773,.774, 155 S. E. 874; Merritt v. Char- 
lotte,; ete., Foundry. Co.,.199 NiaC 3775: 7770 1554S Be e733 
Flythe v. Lassiter, 199 N. C. 804, 805, 153 S. E. 844; 
Greene ‘v. Carroll.’ 205). (N.C. 459,90 Wi Se ois sem: 
Sharp v. Latham, 205 N. C. 827, 828,170 S$. 7B. 684: 
Holland v. Dulin, 205 N. C. 202, 203, 170 S. E. 784: Belk’s 
Department Store v. Washington Fire Ins. Co., 208 N. C 
267, 270, 180 S. E. 63; Reid v. Reid, 206 N. C. 1, 3, 173 S. E. 
10; Lipe v. Citizens’ Bank, etc., Co., 206 N. C. 24, 29, 173 
S. KB. 316; Bowie v. Tucker, 206 N. C. 56, 59, 173 S. E. 28s 
High Point wo Brown, 206 MuuC, 664).195 S) dees andiae 
Home Ins. Co., 206 N. C. 760, 174 S. E. 749; Lamm a 
Lamm, 206 N. C. 905, 173 S. E. 309; Hanson v. Dickson, 
206 N. C. 912, 174 S. E. 442; Security Nat. Bank v. Bridgers, 
207 N. C. 91, 176 S: E. 295; Davis v. Alexander, 207 N. © 
417, V7 S. E. 417; Alexander v. Southern Public Utilities 
Co., 207 _N. C. 438, 177 S. E. 427; Gaffney v. Phelps. 207 
IN; GC. 553, 9555, 178 -S. Be 231; Hinton vo West, 207 GNalG 
708, 178 S. E. 356; Garren v. Youngblood, 207 N. C. 8, 176 
S. E. 252; Bank of Beaufort v. Commercial Nat. Bank 
207 N: C. 216, 176 S. E. -734; Oliver v. Hecht, 207 N.C 
A8i1, 177 S. By 399;- James “v.- Carolina “Coach” Co.. 207 N. 
C. 742, 178 S. E. 607; Lincoln v. Atlantic Coase tine R. 
Co., 207 N.C. 787, 178 Si: E. 601; Gasque v. Asheville, 207 
N. C. 821, 178 S. E. 848; Whitehurst v. Elks, 212 N. C 97 
192 S. E. 850; In re West, 212 N. C. 189, 193 S. FE. 134: 
Young v. Lucas, 212 N. C. 194, 193 S. E. 25; Talley v. 
Murchison, 212 N. C. 205, 193 S. E. 148; Batton v. Atlantic 
Coast Line: Ri 'Co.7°212" IN. Go (256; 9193 So. BS 674 ieee 
Atlantic Coast: Line BR,’ Co.) 212 NG 340) Iea se ran ore 
Payne-Farris Co. v. Kuester, 212 N. C. 545, 193 S. E. 707; 
Loflin v. High Point, etc, BR. Co.,2212 N. C. 505, 194 Se 
104; Seymour v. Peoples Bank, 212 N. C. 707, 194 S. E. 464, 
116 A. L. R. 682; Grimsley v. Scott, 213 N’ C. 110, 195 §. 
E. 83; Sitton v. Twiggs, 213 N. C. 261, 195 S. E. 801; 

Smith v. Phillips, 213 N. C. 339, 196 S. E. 305; Fenner 
v. Tucker, 213 N. C. 419, 196 S. E. 357; Odum v. National 
Oil Co., 213 N. C. 478, 196 S. E. 823; Jinkins v. Rose’s 
5, 10 and 25c. Stores, 213 N. C. 606, 197 S. E. 174; Tay- 
lor v. Atlantic Coast Line R. Co., 213 N. C. 671, 197 
S. E, 159; Keith v. Gregg, 210 N. C. 802, 188 S. E. 849; 
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Stallings v. Keeter, 211 N. C. 298, 1909 S. E. 473; Little v. 
Rhyne, 211 N. C. 431, 190 S. E. 725; Noland Co. v. Jones, 

211 N. C. 462, 190 S. E. 720; Long v. Melton, 218 N. C. 94, 

10 S. E. (2d) 699; Mack v. Marshall Field & Co., 218 N. C. 
697, 12 S. E. (2d) 235; George v. Winston-Salem Southbound 
RB, Co., 217 N.. C. 684, 9 S. BE. (2d) 373;. Clarke y.. Martin, 
2h ON. C..405, 2S, .E.. (2d) 10. 

§ 1-184. Waiver of jury trial——Trial by jury may 
be waived by the several parties to an issue of fact, 

in actions on contract, and with the assent of the 
court in other actions, in the manner following: 

1. By failing to appear at the trial. 
2. By written consent, in person or by attorney, 

filed with the clerk. 
3. By oral consent, entered in the minutes. 

they, 6.540; Code, 5. 416: C..C. Ps, 240;.C..S. 
568.) 
Cross References.—As to waiver of 

North Carolina Constitution, Article IV, section 13. As to 
provision for trial of issue of fact by jury, see § 1-172. As 
to reference of issues, fact or law, by consent, see § 1-188. 

Consent Necessary.—A party cannot be deprived of the 
right to a trial by jury except by his own consent. Key- 

stone Driller Co. v. Worth, 117 N. C. 515, 23 S. E. 427. 
Methods of Waiver.—The waiver of a jury trial by con- 

sent, must be in writing, filed with the papers in the case, 
or by oral consent entered on the minute-docket of the 
court. Hahn v. Brinson, 133 N. C. 7, 45 S. E. 359. 
Waiver by Failure to Make Motion in Apt Time.—Tlie 

parties to an action may waive their right to trial by 
jury guaranteed by our State Constitution, Article [V, 
§ 13, but the manner of such waiver is governed by this 
section, and where the plaintiff in mandamus proceed: 
ings to compel a power company to furnish it electricity 
for redistribution to its customers at retail fails to move 
in apt time for the preservation of its right to trial by 
jury under § 1-513, but makes such motion after the judge 
has heard the evidence and argument, and is ready to de- 
cide the facts at issue and enter judgment thereon, the 
motion is not made in apt time, and the right to trial by 
jury is waived. Holmes Electric Co. v. Carolina Power 
Reetaeht) Co., -197..N..C.766,- 150 -S: EB: 621: 
Reference.—If a reference is made by consent it is a mode 

of trial selected by the parties and is a waiver of the right 
of trial by a jury. Green v. Castlebury, 70 N. C. 21; Green 

v. Castleberry, 77 N. C. 164. See § 1-188 and notes thereto. 
Consent Necessary to Vacate Waiver.—Consent to waiver 

under this section binds both parties until it is vacated by 
common consent. Morisey v. Swinson, 104 N. C. 555, 10 

Sik. 754. 
Failure to Object.—Failure to object to an order of refer- 

ence at the time it is made is equivalent to consent. Key- 
stone Drilier Co. v. Worth, 117 N. C. 515, 23 S. E. 427. 

» Judge May Disregard Waiver.—The trial judge, in the ex- 
ercise of a sound discretion, may disregard the agreement 
of the parties that a jury trial shall be waived. Lumber 
Co. v. Lumber Co., 137 N. C. 431, 49 S. E. 946. 
Review of Decision Refusing to Submit Issues.—Where 

after the jury has been empanelled the parties to an action 
on a note admit facts sufficient to support a judgment de- 
termining the rights of the parties under the law applicable 
to such facts, the refusal of the court to submit issues to 
the jury will be upheld in view of this section. Federal 
Reserve Bank v. Jones, 205 N. C. 648, 172 S. E. 185. 
Applied in Blades v. Wilmington Trust Co., 207 N. C. 

771, 772, 178 S. E. 565; Shore v. Norfolk Nat. Bank of 
Commerce, 207 N. C. 798, 178 S. E. 572; Best v. Garris, 
ie, C.. 305,190! S. BE. 221. 

Cited in Governor v. Lassiter, 83 N. C. 38; Caldwell v. 
Wilson, 121 N. C. 425, 526, 28 S. E. 554; Green Sea Lumber 
Co. v. Pemberton, 188 N. C. 532, 125 S. EK. 119; Brown v. 
Sheets, 197 N. C. 268, 271, 148 S. E. 233. 

§ 1-185. Findings of fact and conclusions of law 
by judge.—Upon trial of an issue of fact by the 
court, its decision shall be given in writing, and 
shall contain a statement of the facts found, and 
the conclusions of law separately. Upon trial] of 
an issue of law, the decision shall be made in the 
same manner, stating the conclusions of law. Such 

decision must be filed with the clerk during the 
court at which the trial takes place, and judgment 
upon it shall be entered accordingly. (Rev., s. 
erode, 6 417; C..C. Ps. 241::C. S569.) 

jury trial, see the 
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Cross Reference.—As to how the issue shall be tried, see 
§ 1-172, 

Consent Necessary. — On the trial of a civil action a 
jury was sworn and impaneled and issues framed, but na 
evidence adduced on either side, and the jury was dis- 
charged without rendering a verdict, it was held that the 
judge had no right to pass upon the issues, except upon a 
waiver of jury trial in accordance with this section. 
Chasteen v. Martin, 81 N. C. 51. 
Sufficient Compliance.—Where the court does nothing 

more than indicate from what source the facts may be 
gleaned, it is not a sufficient compliance with the require- 
ments of this section that the court’s decision shall con- 
tain a statement of the facts found. Shore v. Norfolk Na- 
tional Bank of Commerce, 207 N. C. 798, PIONS 7S. E572. 

Separate Conclusions of Facts and Law. — A judge of 
the Superior Court, in passing upon a mixed question of 
law and fact, should, as required by this section, state the 
facts found and the conclusions of law separately. Foushee 
v. Pattershall, 67 N. C. 453; Walker v. Walker, 204 N. C. 
210, 167 S. E. 818. See also, Harrison v. Brown, 222 N. C. 
610, 613, 24 S. EB. (2d) 470. 

The decision of the judge in writing, with a separate 
statement of his findings of fact and conclusions of law 
is sufficient under this section. Eley v. Atlantic, etc., R. 
Co., 165 N. C. 78, 80 S. E. 1064. 

Where the court fully and completely sets out the facts 
found by him and renders judgment thereon, an exception 
that the court did not state his findings of fact and con- 
clusions of law separately as required by this section, can- 
not be sustained, since the judgment constitutes the court’s 
conclusion of law on the facts found. Dailey v. Washing- 
ton Nat.) Ins: Co.;)°208 Ny C: 817, 182) SR 332: 
Findings of Judge Conclusive. — When a trial by jury 

has been waived by the parties for the judge to find the 
facts his findings thereof are conclusive on appeal if there 
is evidence to support them. Eley y. Atlantic, etc:, R: Co., 
165 N. C. 78, 80 S. E. 1064; Yarborough v. Moore, 151 N. 
Ce 116 65 uSiua iss 163. 

Exceptions. — Where the judge has acted according tc 
this section the relevant and pertinent facts found by him 
are conclusive on appeal when there is sufficient legal evi- 
dence to support them. An exception to a finding of fact 
on the ground that there was no evidence thereof, must be 
made in apt time before the judge. Buchanan y. Clark, 
1647 IN. (C256, 80 Sy 424-" Best vi Garris, 211 N. C. 305; 
190 S. EK. 221. 

Where the Court simply responded formally to the issues 
and directed judgment, to which no exception was taken, 
and no assignment of error was made, the judgment will 
be affirmed. Parks y. Davis, 98 N. C. 481, 4 S. E. 202. 

Exception to Judgment Presents Only Question Whether 
Facts Found Support It.—An exception to a judgment ren- 
dered in a trial by the court, without exception to the evi- 
dence or the court’s findings of fact, presents the sole 
question of whether the facts found support the judgment. 
Bestavea Garris 2110 N. Cs 305. 190 -S. BY 6291; 
Motion to Vacate Attachment. — This section is not 

applicable to a motion to vacate a warrant of attachment. 

Millhiser v. Balsley, 106 N. C. 433, 11 S. E. 314. 
Judgment Granting Defendant’s Motion as of Nonsuit.— 

Where cause is heard by the court by consent, its written 
judgment granting defendant’s motion as of nonsuit is 

equivalent to a finding that all the evidence, considered in 
the light most favorable to plaintiffs, is insufficient to show 
facts entitling plaintiffs to recover on any issue raised by 
the pleadings, and is sufficient finding of facts by the court 
as required by this section. Home Real Estate Loan, etc., 
Co. vy. Carolina Beach, 216 N. C..778, 7 S. E. (2d) 13. 
Cited in Surratt v. Dennis, 199 N. C. 757, 758, 155 S. 

E. 865. 

Quoted in Berry v. Payne, 219 N. C. 171, 13 S. E. (2d) 
PAW 

§ 1-186. Exceptions to decision of court. — 1. 
For the purposes of an appeal, either party 
may except to a decision on a matter of law aris- 
ing upon a trial by the court within ten days after 
the judgment, in the same manner and with the 

same effect as upon a trial by jury. Where the 

decision does not authorize a final judgment, but 
directs further proceedings before a referee or 

otherwise, either party may except thereto, and 
make a case or exception as above provided in 
case of an appeal. 

2. Hither party desiring a review, upon the evi- 
dence appearing on the trial of the questions of 
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law, may at any time within ten days after the 
judgment, or within such time as is prescribed 
by the rules of the court, make a case or excep- 
tions in like manner as upon a trial by jury, except 
that the judge in settling the case must briefly 
specify the facts found by him, and his conclusions 
of law: (Revs 67.642" (Code, "s: (418:"°C.. 0 Pate: 
pie (On 8: 570.) 

See the next foregoing section and the note thereto. 
Editor’s Note. — In Green v. Castlebury, 70 N. C. 20, 

which since its decision has been cited as the case par ex- 
cellence on this section it was held that the right of ap- 
peal, and not the mere matter of making up the case, was 
the subject of this section. 

In that case it was also decided that “‘case or exceptions” 
was a correct print and an attempt to point out that this 
section should read ‘‘case on exceptions’ was erroneous. 
Purpose of Section. — The main object of this section is 

to declare that the trial by the Court shall not be con- 
clusive; but that just as an appeal lies when the trial is 
by jury, so an appeal lies when the trial is by the court. 
Green v. Castlebury, 70 N. C. 20, 25. 
Exceptions Necessary. — Where the decision of all ques- 

tions both of law and fact is left to the judge, his findings 
and conclusions will not be reviewed by the Supreme 
Court, unless exceptions appear to have been aptly taken, 

or error is distinctly pointed out. Chastain v. Coward, 79 

N. C. 543. 

§ 1-187. Proceedings upon judgment on issue 
of law.—On a judgment for the plaintiff upon an 

issue of law, he may proceed in the manner pre- 
scribed by the first two subdivisions of section 
1-211 herein upon failure of the defendant to an- 

swer, where the summons was personally served. 

If judgment is for the defendant, upon an issue of 
law, and if taking of an account or the proof of 
any fact is necessary to enable the court to com- 
plete the judgment, a reference or assessment by 
jury may be ordered, as provided in section 1-212 
heréin. “"(Reév., s) 548; Code; 7419; Go-CreB, ts; 
248 3 CNS 571.) 
Cited in Ranson v. McClees, 64 N. C. 

Swinson, 104 N. C. 555, 10 S. E. 754. 
17; Morisey v. 

Art. 20. Reference. 

§ 1-188. By consent.—Any or all of the issues 
in an action, whether of fact or law, may be re- 
ferred, upon the written consent of the parties, 
except in actions to annul a marriage, or for di- 
vorce and separation. (Rev., s. 518; Code, s. 420; 
CeCoP., 's. 2440s 52572) 
Cross References.—As to how issues shall be tried, see § 

1-172. As to compulsory reference, see § 1-189. 
Editor’s Note. — A trial by reference cannot have the 

effect of withdrawing the actions or the causes of action 
from the jurisdiction of the court. The referee, by con- 
sent of the parties, becomes a mere adjunct, and acts in 
the place of the court, and, in appropriate cases, in the 
place of the court and jury, in respect to the trial. 
He must make a report of his proceedings and actions, 

and his report, unless objected to in the way prescribed, 
stands as the decision of the court, and on application to 
the judge, he may enter judgment upon the same. 

If the judge does not formally find the facts, it is pre- 
sumed that he accepts the facts as found by the referees. 
A reference, by consent of the parties, of an entire cause, 

for the determination of its issues, though not strictly a 
submission of the controversy to arbitration—a proceeding 
which is governed by special rules—is a submission, of the 
controversy to a tribunal of the parties’ own selection, to 
be governed in its conduct by the ordinary rules applicable 
to the administration of justice in tribunals established by 
law. Oteri v. Scalzo, 145 U. S. 578, 12 S. Ct. 895, 36 L. Ed. 

824. 
It was not intended by this and the following’ sections to 

deprive parties of the right to refer all or any matters in 
controversy to arbitrators with power to make an award, 
which should be a rule of the court. It was said by the 
court in Lusk v. Clayton, 70 N. C. 185, 187, that ‘The 
parties can undoubtedly make such a reference, and the 
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only question possible would be whether the judge would 
recognize the award and make it a rule of court, enforce- 
able by its process, or leave the parties to their action on 
the arbitration bond or other like remedy. We can not sup- 
pose it was intended to abolish so useful a mode of ad- 
justing rights by indirection, and we think that the power 
to make an award a rule of court still exists as included 
to every court under its power to enter judgment by con- 
fession.”” It has often been held by the court that these 
sections have not repealed the common law practice of 
reference to arbitrators, and that the practice is still extant, 
notwithstanding them. See Keener v. Goodson, 89 N. C. 
273, 276, and citations. 
The common law practice was extant until the legislature 

of 1927 passed a statute regulating arbitration and award. 

This statute has been codified as §§$ 1-544 et seq., and the 

notes written thereto which set forth the prior law, discuss 
the relation to this and the following sections, and set out 
pertinent annotations from cases construing similar provi- 
sions of the statutes of other states. 

Definitions. — A reference has been defined as the act of 
sending any matter by a court of chancery, or (as in North 
Carolina), one exercising equitable powers, to a master or 
other officer, in order that he may ascertain facts and re- 
port to the court. Bouv. Law Dict., title Reference. 

Distinction between Consent and Compulsory Reference. — 
Where a reference is by consent, the parties waive the right 
to have any of the issues of fact passed on by a jury. Where 
the reference is compulsory, either party has the right to 
have all issues of fact which arise on the pleadings sub- 
mitted to a jury, but not the questions of fact which arise 
on exceptions to the findings of fact by the referee. State 
v. Askew, 94 N. C. 194; State v. Brown, 70 N. C. 27. 
What May Be Referred. — All or any of the issues in 

an action may be referred by consent of the parties. Lusk 
v. Clayton, 70 N. C. 184, 185, 187. 
Waiver of Jury Trial. — A reference made by consent is 

a waiver of the right of trial by a jury. Green v. Castle- 
bury, 70 -N. Cs 20; In re Parker, 209 N: “C. 693, 184 |S: 
BE. 532; Anderson v. McRae, 211 N. C. 197, 189 S. KE. 639. 
Judge May Disregard Agreement to Refer. — ‘The trial 

judge, in the exercise of a sound discretion, may disregard 
the agreement of parties that a reference shall be made. 
Lumber Co. v. Lumber Co., 127 N. C. 431, 49 S. E. 946. 

Strict Words of Statute Not Required. — It is proper 
that the agreement to refer should specify in terms the 
“issues of law and fact; but where the purpose is 

obvious, the strict words of the statute will not be re- 
quired. Morisey v. Swinson, 104 N. C. 555, 10 S. E. 754; 
Vaughan v. Lewellyn, 94 N. C. 472. 
Order Entered of Record Sufficient. — An order of ¢efer- 

ence by consent entered of record is a sufficient compli- 
ance with this section requiring the same to be in writing. 
And when entered it must stand until a full report is made. 
White v. Utley, 86 N. C. 415. 

Plea in Bar.—A reference of a cause cannot be ordered 
when anything is pleaded in bar of plaintiff’s right of ac- 
tion, until such plea is tried. Jones v. Beaman, 117 N. C. 
2595, 23, S. E.. 248. 
Reference Does Not Deprive Court of Jurisdiction. — 

Sending a case to be tried by a referee does not deprive 
the court of its jurisdiction, and it can make any and all 
necessary orders therein pending the trial before’ the 
referee. McNeill v. Lawton, 97 N. C. 16,1 S. E. 493. 

Plaintiff May Take Non-Suit.—A plaintiff may take a 
non-suit while the case is pending before a referee, if the 
case be one in which he is entitled to do so. McNeill v. 
Lawton; 97 iN. GCG. 16,519S: By 493: 
No Appeal from Order of Reference. — Upon a consent 

reference to try a cause, the question as to whether all 
the issues raised by the pleadings are to be considered 
depends upon the extent of the agreement of the parties, 
and the finding of the trial court is conclusive. Barrett v. 
Henry, 8 N. C. 322. 
Referee Must Discharge Duties. — The referee selected 

by the parties must remain in the discharge of his duties, 
unless with like consent another is substituted in his place, 
until the order has been fully executed and the final report 
made. Perry v. Tupper, 77 N. C. 413. 

Referee’s Report Set Aside. — When for cause the 
referee’s report is set aside, the order of reference is not 
thereby revoked; it continues, and a second trial may be 
had before the same referee, although a party may not 
consent to such a second trial. Flemming v. Roberts, 77 
N. C. 415. 
Consent Necessary to Vacate Reference. — Where an 

action is once referred the order of reference cannot be 
annulled except by the consent of all parties. Keystone 
Driller Co. v. Worth, 117 N. C. 515, 23 S. E. 427; Morisey 
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yv. Swinson, 104 N. C. 555, 10 S. E. 754. Unless a sufficient 
cause therefor is made to appear. Patrick vy. Richmond, 
Mtoe ok (0.gedGl IN. Co 602, 8S. H...172. 

Cited in Green Sea Lumber Co. v. Pemberton, 188 N. C. 
532, 125 S. E. 119; Andrews v. Jordan, 205 N. C. 618, 623, 
iv2 (S., By. 319. 

§ 1-189. Compulsory.—Where the parties do not 
consent, the court may, upon the application of 
either, or of its own motion, direct a reference in 

the following cases: 
1. Where the trial of an issue of fact requires 

the examination of a long account on either side; 
in which case the referee may be directed to hear 
and decide the whole issue, or to report upon any 
specific question of fact involved therein. 

2. Where the taking of an account is necessary 
for the information of the court, before judgment, 
or for carrying a judgment or order into effect. 

8. Where the case involves a complicated 
question of boundary, or one which requires a 
personal view of the premises. 

4. Where a question of fact other than upon 

the pleadings arises upon motion or otherwise, in 
any stage of the action. 

5. Where the issues of fact and questions of 
fact arise in an action of which the courts of equity 
of the state had exclusive jurisdiction prior to the 

adoption of the constitution of one thousand eight 
hundred and sixty-eight, and in which the matter 
or amount in dispute is not less than the sum or 
value of five hundred dollars. 

The compulsory reference under this section 
does not deprive either party of his constitutional 
right to a trial by jury of the issues of fact aris- 
ing on the pleadings, but such trial shall be only 
upon the written evidence taken before the referee. 

Mrmev., s. 519: Code, s. 421; 1897, c.. 237, ss. 1, 2: 
fetes. Ss, 245~ 1917,.¢, 2805 1919. c.-77.C.. S. 573.) 

I. Editor’s Note. 
II. General Consideration. 

III. Illustrative Cases. 

I. EDITOR’S NOTE. 

Editor’s Note. — It is the order of reference that ex- 
tends the iurisdiction and controls the relation of the court 
to the trial by referees of the issues of fact and law, and 
extends its authority to compel the parties to the action, 
by proper judgments and orders in the regular course of 
procedure, to do and submit to what ought to be done as 
the result of the reference. 
The referee, once appointed, is like the judge when there 

is a waiver of a jury trial, invested with the powers of 
hoth judge and jury, but with the difference that the au- 
thority is conferred upon the referee not for a particular 
term or limited time, but until a final hearing of the cause. 
The difficulty of examining or taking long and often 

complicated accounts in the progress of a trial, so as to 
enable a jury to reach a satisfactory conclusion in refer- 
ence to the bearing of such evidence upon their verdicts, 
rendered it necessary to confer upon the trial judge the 
power to order compulsory reference for the purpose of 
making calculations and presenting results instead of data. 
The right to refer by consent is without limit, but the 

court cannot order a compulsory reference except in the 
cases enumerated in this section. This distinction exists 
because in the compulsory reference the parties reserve their 
right to jury trial upon the coming in of the report of the 
teferee, and as the parties will be subjected to expense 
and delay of two trials, it ought not to be resorted to for 
the trial of the issues raised by the pleadings, except when 
a long account, complicated boundary, or some other in- 
tricate questions arise which cannot be intelligently in- 
vestigated before a jury (Hall v. Craige, 65 N. C. 51, 53; 
Peyton v. Hamilton-Brown Shoe Co., 167 N. C. 280, 282, 

8 S. E. 487). Where there is a plea in bar it must be 
disposed of before a reference for an account can be made. 
Royster v. Wright, 118 N. C. 152, 24 S. E. 746; Oldham v. 
Rieger, 145 N. C. 254, 255, 58 S. E. 1091. The reason of this rule 
is that it would be useless to take an account, if the plea in 
bar would defeat the plaintiff’s action, if found for the 
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defendant. But it is otherwise where the matter pleaded 
in bar would not defeat the plaintiff’s action, if found for 
the defendant. Humble v. Mebane, 89 N. C. 410.° This is 
so for the reason that what is pleaded in bar is not a bar. 
See Lee v. Thornton, 176 N. C. 208, 97 S. E. 23. 
When a reference is ordered for any of the reasons set 

forth in this section, it should appear clearly and affirm- 
atively that the courts act upon the authority herein found. 
See Kerr v. Hicks, 133 N. C. 175, 177, 45 S. E. 529. 
No order of reference should be permitted by the court 

until the pleadings are in and the parties are at issue. The 
failure to observe the law of procedure always results in 
confusion and too often in sacrifice of substantive rights. 

In State v. McKenzie, 65 N. C. 102 it was held that a 
party_had no right to demand a trial by jury of an issue 
involving a complicated account, but the court subse- 
quently declared the ruling modified (State v. Brown, 70 N. 
C. 27; Lippard v. Roseman, 70 N. C. 34) so as to concede 
the right, if not barred by failure to demand it in apt 
time (Keystone Driller Co. v. Worth, 117 N. C. 515, 23 S. 
E. 427). 

II. GENERAL CONSIDERATION. 

Liberally Construed. — This section, allowing a compul- 
sory reference by order of the trial judge, should be liberally 
construed, to expedite the trial of causes and to promote 
substantial justice between the parties litigant. Murchison 
Nat. Bank vy. Evans, 191 N. C. 535, 132 S. E. 563. 
Where several causes of action arising out of the same 

transaction or series of transactions are properly joined in 
the complaint, the court may not ordinarily order that one 
of them be referred to a referee, but under the facts and 
circumstances of this case the court’s order of compulsory 
reference of one of the causes of action was upheld, it ap- 
pearing that the action involved a long account and that 
the controversy was so involved that it could not be read- 
ily presented to a jury, this section being liberally construed 
to afford the salutary procedure therein provided. Fry v. 
Pomona Mills, 206 N. C. 768, 175 S. E. 156. 
What Constitutes a “Long Account.’—There is no statu- 

tory or judicial definition of a ‘“‘long account,’ but a correct 
conclusion as to whether an account was “long”? would depend 
upon the facts and circumstances of a given case, and the 
account in controversy was correctly classified as a “long 
account.” Dayton Rubber Mfg. Co. v. Horn, 203 N. C. 
732, 167 S. E. 42. 

What constitutes a “long account” must be determined 
upon the facts of each particular case, it not being nec- 
essary that the action be for an accounting, it being suffi- 
cient if a long account is directly and not merely collater- 
ally involved in the action. Fry v. Pomona Mills, 206 N. 
G. 1768; -750-S;, Ee 1565 
Where action was instituted to recover for services ren- 

dered defendant county by plaintiff as an attorney, plain- 
tiff alleging as a basis of recovery, services rendered in a 
certain civil action and services rendered relating to twenty- 
one different transactions extending over a period of more 
than a year subsequent to the termination of the civil ac- 
tion, it could not be said as a matter of law that the cause 
of action does not require the consideration of a long ac- 
count, and defendants’ exception to the order of compulsory 
reference on this ground could not be sustained. Grimes vy. 
Beaufort County, 218 N. C. 164, 10 S. E. (2d) 640. 
No Waiver of Jury Trial. — By a compulsory reference 

the parties waive nothing, and are still entitled to a trial 
by jury, on the issues as if no reference had been made. 
State v. Askew, 94 N. C. 194; Green v. Castlebury, 70 N. 
Ce 20; ; 

But a failure to object to an order of reference, at the 
time it is made, is a waiver of the right to a trial by jury. 
Belvin v. Raleigh Paper Co., 123 N. C. 138, 31 S. E. 655. 
Exception to Order of Court. — By excepting to an 

order of court referring to a long account between the 
parties as determinative, a party may preserve. his right 
to a trial by jury upon the evidence thus taken, unless he 
waives his right during the progress of the reference; and 
while an issue determinative of the action should first be 
tried before a reference is ordered, a party excepting to the 

order may not successfully insist thereon when the issue 

is to be determined solely by the reference provided for 

by this section. Green Sea Lumber Co. v. Pemberton, 188 

ING ee 532125" Se ee 119: 
A party duly and aptly excepting to an order of refer- 

ence, and also to the admissions of evidence before the 

referee, and submitting issues, secures his right thereby 

to a trial by jury upon the issues presented by him. Brown 
v. Buchanan, 194 N. C. 675, 140 S. E. 749. 

But the failure of a party to except to an order for 

compulsory reference and to file exceptions in apt time to 

particular findings of fact by the referee when the re- 
port is unfavorable and to tender issues on the exceptions 
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and demand a jury trial thereon will be deemed a waiver 
of his right to trial by jury. Section 1-189. Booker v. High- 
lands, 198 JN) Cl .282, 151 (SB n635; 
A party who would preserve his right to a jury trial in a 

compulsory reference must object to the order of reference 
at the time it is made, and on the coming in of the re- 
port of the referee. If it be adverse, he should reasonably 
file exceptions to particular findings of fact made by the 
referee, tender appropriate issues based on the facts pointed 
out in the.exceptions and raised by the pleadings, and de- 
mand a jury trial on each of the issues thus tendered. 
Marshville Cotton Mills v. Maslin, 200 N. C. 328, 329, 156 
S. E. 484. 

Where a case is one properly subject to a compulsory 
reference under this section, a party excepting to the order 
of reference is not entitled to have issues tendered upon the 
hearing of exceptions to the referee’s report submitted to 
the jury when the issues do not arise upon the exceptions. 
Atlantic Joint Stock Land Bank y. Fisher, 206 N. C. 412, 
YA) ASH 154 Cee 

Where defendant sets up no plea in bar, and the plead- 
ings indicate the necessity of examining a long account 
between the parties, defendant’s exception to an order for 
compulsory reference will not be sustained under this sec- 
tion. Texas’ Co. 1; . Phillips, 206 NP Go. 355.0 4ee. 1152 
Common Law Arbitration. — The provisions of the code 

of Civil Procedure have not repealed the common law 
practice of reference to arbitrators. Keener v. Goodson, 89 
IN GoaZsog "2/65 
Judge of Probate Court Cannot Refer. — A judge of the 

court of probate cannot refer the taking of the account to 
a referee, and, if he does, the account will be set aside as 
wregularly taken. This section does not extend the juris- 
diction of the probate judge. Rowland vy. Thompson, 65 

Ne Coe 110: 
Power of Court to Vacate Reference.—Where the trial 

judge has ordered a compulsory reference upon the ground 
that the complaint stated a long and involved account, 
and where no exception is taken to the order by either 
party, the court is without authority to set aside the order 
of reference and submit the case to the jury when upon his 
rulings the referee has committed error in excluding cer- 
tain evidence materially bearing upon the controversy. 

American Trust Co. v. Jenkins, 196 N. C. 428, 146 S. E. 68. 

Motion to Refer Must Be Timely. — A motion for a com- 
pulsory reference should be made in an action before the 
jury has been impaneled, or the rights of a party thereto 
will be considered as waived. Peyton v. Hamilton-Brown 
Shoe Co., 167 N. C. 280, 83 S. E. 487. 

It is not error to refuse a compulsory reference, when the 
motion to refer is not until after the close of the evidence. 
Hughes v. Boone, 102 N. C. 137, 138, 9 S. E. 286. 
Reference Should Follow Pleas. — A reference should not 

be ordered, after overruling a demurrer, until the pleadings 
are in and the parties are at issue. Penn. Iumber Co. v. 

McPherson, 133 N. C. 287, 45 S. E. 577. 
Reference Precedes Court Adjudication of Liability. — A 

reference to hear and determine all matters in controversy, 
under this section, precedes any adjudication by the court 
of the liability of the parties. Governor v. Lassiter, 83 N. 

C2738; 
But it is irregular to proceed with a reference to state 

an account while there are matters of defense left open 
which, if sustained by evidence, would bar the claim to 
have such account. The issue raised by the replication 
should be submitted to the jury before ordering a reference 
to take the account demanded. Sloan v. McMahon, 85 N. 

Cr 256: 
Appeal before Judgment Premature. — In Leroy v. Sal- 

iba, 182 N. C. 575, 108 S. E. 303, it was said: “The jury 
having found that the partnership existed, an appeal from 
the order of reference before judgment upon the report 
thereon is premature and must be dismissed. The defend- 

ant should have noted his exception and upon the coming 

in of the report and exceptions thereto should have brought 

up his appeal from the final judgment.” 
When Non-Suit Allowed. — A plaintiff may take a non- 

suit while the case 1s pending before a referee, if the case 

be one in which he is entitled to do so. McNeill v. Lawton, 

O72 Ni. (C16 21 8S. ae see 
However, in cases purely equitable in their nature, if a 

reference for an account has been ordered and a report 

made, the plaintiff will not be allowed to take judgment ot 

nonsuit. Boyle v. Stallings, 140 N. C. 524, 53 S. E. 346. 

Jury Trial on Issues. — In a case of a compulsory refer- 

ence either party may, at some stage of the proceedings to 

be determined by the Court, demand a trial by jury of the 

jssues arising in the report of the referee. State v. Brown, 

FON eC. 2h. 

Plea in Bar Defeats Order of Reference. — When the 
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answer raises a plea in bar, which if established would end 
the action, a compulsory order of reference can not he 
properly ordered until such plea is decided. Bank vy. Fi- 
delity, etc., Co., 126 N. C. 320, 35 S. E. 588; Commissioners 
v. White, 123 N. C. 534, 31 S. E. 670. 

It is error for trial court to order a compulsory refer- 
ence under this section before disposing of pleas in bar set 
up by defendants on the grounds of laches and the bar of 
the statute of limitations. Graves v. Pritchett, 207 N. C. 
Dios Wl77. S., s..641. 

A plea in bar such as will preclude a compulsory refer- 
ence is one which extends to the whole cause of action so 
as to defeat it absolutely and entirely, and which if found 
in favor of the pleader will put an end to the case, leaving 
nothing further to be determined. Grimes v. Beaufort 
County, 218 N. C. 164, 10 S. E. (2d) 640. 
A plea in bar of a reference is not conclusive unless it 

extends to the whole cause of action so as to defeat it 
absolutely and entirely. Reynolds v. Morton, 205 N. C. 
A901, 171 Sa Be 78k 

Pleas in Bar. — The following pleas have held to be pleas 
in bar: (1) Statute of Limitations. Oldham vy. Rieger, 145 
N. C. 254, 58 S. E. 1091. (2) Account stated. Kerr v. Hicks, 
129 N. C. 141) 390S. EB 7973 Kerr. vy... Hicks, 131 (N./ GC. 90; 
42S. E. 532; Jones v. Wooten, 137 N. C. 421, 49 S. E. 915. 
(3) Failure to comply with the provisions of a contract 
which are conditions precedent to liability. Bank v. Fi- 
delity, etc., Co., 126 N. C. 320, 35 S. E. 588. (4) Plea of sole 
seizin by reason of adverse possession of twenty years 
against a tenant in common. But plea of sole seizin which 

by its very terms involves an accounting, is not a good 
pleas Duckworth v. Duckworth, 144 N. C. 620, 57 S. E. 
396. (5) Release. McAuley v. Sloan, 173 N. C. 80, 91 S. 
E. 701. (6) Accord and satisfaction. McAuley v. Sloan, 173 
N. C. 80, 91 S. E. 701. (7) Estoppel by judgment. Jones vy. 
Beaman, 117 N. C. 259, 23 S. E. 248. (8) Answer denying 
trust. Reynolds v. Morton, 205 N. C. 491, 171 S. E. 781. 
Party Cannot Object to Reference. — A party to an ac- 

tion may not successfully object to a compulsory reference 

when the same is allowed by this section and the com- 
plaint states a good cause of action, and no complete plea 
in bar to the entire cause is set up by him. Murchison 

Nat. Bank v. McCormick, 192 N. C. 42, 133 S. E. 183. 
Consent Necessary to Vacate Reference. — Where an 

action is once referred the order of reference cannot be 
annulled except by the consent of all parties. Keystone 
Driller ‘Co. wv. Worth, JZ Na Gs 515,, 23-5. sB 4270) 

Failure to Refer Not Error. — Where the controversy in- 
volves the taking of a long account, it should be referred 
but where it has otherwise been tried, without error or 
prejudice to the appellant, t!e judgment of the trial court 
will not be disturbed. Ragland v. Lassiter-Ragland, 174 
IN (Ce 5 79 94 Sone Oy 

Report of Referee as Evidence.—Compulsory references 
are authorized in certain instances by this. section, but 
when. such a reference is ordered under the statute 
neither party is deprived of his constitutional right to a 
trial by jury of the issues of fact arising on the plead- 
ings. It is provided, however, that “such trial shall he 
only upon the written evidence taken before the referee.’ 
This refers to the testimony of all the witnesses taken 
down by the referee, or under his direction, signed py 

them, and returned to the court as a part of the record 
in the cause as required by § 1-193. But the report of the 
referee, consisting of his findings of fact and conclusions 
of law, would not be competent as evidence before the 
jury. See Bradshaw v. Hilton Lumber Co., 172 N. C. 

219, 90 S. E. 146. Booker v. Highlands, 198 N. C. 282, 285, 
TSIRS:, se 635; } 

It has been said, however, that where an amendment 
to the pleadings is allowed, after the report is in, contain- 
ing an additional charge, the parties ought to be allowed 
to offer evidence before the jury as to such charge, for 
it was not embraced in the reference. See Moore vy. 
Westbrook, 156 N. C. 482, 72 S. E. 482. Boooker v. 
Bighlands, 198 N. C. 282, 285, 151 S. EB. 635. 
Applied in Marshville Cotton Mills v. Maslin, 200 N. C. 

328, 156 S. EB. 484; Perry v. Pulley, 206 N. C. 701, 702, 175 
oye Uh 

III. ILLUSTRATIVE CASES. 

Location of Dividing Line.——-A compulsory reference may 
be ordered by the trial judge in an action involving the true 
location of a dividing line between the owners of adjoining 
lands, in an action of trespass, and the wrongful cutting 
of timber, where the location of the line is complicated or 
requires a personal view of the premises. Waller vy. Dud- 
ley 94° ING Cr y13000 188 Sse S95: ; 

Suit to Vacate Deed. — Where a suit to set aside a 
deed to lands, an action for possession, and a petition for 
dower, have been consolidated, an allegation of the wife's 
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adultery is in bar of the wife’s right, and whether the com- 
pulsory order of reference be treated as one of consolida- 
tion and reference of the consolidated action, or a reference 
of each action and proceeding under one form, it is im- 
providently entered. Lee v. Thornton, 176 N. C. 208, 97 S. 
le 
Reservation of Timber. — When a conveyance of lands 

reserved all the trees of a certain size on the date of the 
deed, it is error for the court to dissolve an order restrain- 

ing the cutting of the trees solely upon the ground that it 
was impossible to ascertain at a later date which trees 

were of the required size on the date of the deed, as such 
may be fairly approximated by experts, who, upon the 
failure of the parties to agree, may be appointed by the 
court. Kelly v. Enterprise Lumber Co., 157 N. C. 175, 72 
me. 957. 

Suit to Sell Corporation Assets. — Where a stockholder 
sued to compel the corporation to sell certain lands and 
distribute the proceeds among the stockholders, and the 
corporation claimed that such lands should have been in- 
cluded in a conveyance previously made by it to another 
corporation, but that they were omitted by mistake it was 
a proper case for a reference. Pinchback vy. Bessemer Min., 
eto o:, 137° N: GC. 171, 172,49 °S. HB. 106: 
Contract for Rent. — Where the question involved in the 

action is the amount of rent due under a contract placing 
the rental at not less than a certain monthly sum, with 
obligation of the lessee to pay more in accordance with 
what other tenants were paying in the locality for other 
stores, etc., of the same rental value, the question to be 
determined by the jury does not require a view of the 
premises, entitling the party requesting it to a compulsory 
reterence under the provisions of this section. Kearns v. 

Huff, 191 N. C. 593, 132 S. E. 566. 
Suit on Confessed Judgment. — A compulsory reference 

cannot be ordered by the court in a suit on a judgment 

confessed by the defendants as executors before the Civil 

‘War, where the only matters of defense are payments made 

by them in Confederate currency during the war, and al- 

leged counter-claims for notes due from the plaintiffs to 

them as executors. Hall v. Craige, 65 N. C. 51. 
Action by Ward against Guardian. — Where in an action 

by a guardian to impeach a former decree, it appeared that 

alleged expenditures for the benefit of the ward should be 

ascertained before final judgment, it was held not to be 

error in the court to direct a mistrial and order a reference. 

Sutton v. Schonwald. 80 N. C. 20. 
Action on Administration Bond. — A plea in an answer 

to a complaint on an administration bond of “performance 

of the condition of the bond by payment to the next of 

kin,” is good in substance, and an issue taken upon it may 

be the subject of a compulsory reference under this section. 

Flack v. Dawson, 69 N. C. 42. ; 

Suit by Creditor against Executor. — In an action by a 

creditor against an executor if the defendant denies the 

debt, and also that he has assets, the issue as to the debt 

is tried in the ordinary way; and if the debt be established a 

reference is to be had to ascertain the amount of the debts 

and their several classes, and upon the coming in of the re- 

port a judgment will be entered in favor of all the creditors 

who have proved their debts, for such part of the fund as 

they may be entitled to. Heilig v. Foard, 64 N. C. 710. 

Cited in Wall v. Covington, 76 N. C. 150; Patrick v. 

Richmond, etc., R. Co., 101 N. C. 602, 8 S. E. 172; Lassiter 

v. Upchurch, 107 N. C. 411, 414, 12 S. E. 63; Dunn v. John- 

son, 115 N. C. 249, 258, 20 S. E. 390; Kerr v. Hicks, 133 N. 

C. 175, 45 S. E. 529; Corporation Comm. v. Farmers, etc., 

Bank, 192 N. C. 366, 135 S. E. 48; Waller v. Dudley, 194 N. 

C. 139, 138 S. E. 595; Bank of Rose Hill v. Graham, 198 N. 

C. 530, 532, 152 S. E. 493; Nissen v. Baker, 198 N21 Ci 433; 

foe S, FH. 34, 38. : 

§ 1-190. How referee chosen or appointed.—In 

all cases of reference the parties as to whom issues 

are joined in the action (except when the defend- 

ant is an infant or an absentee) may agree in 

writing upon a person or persons, not exceeding 

three, and a reference shall be ordered to him or 

them, and to no other person or persons. And if 

such parties do not agree, the court shall appoint 

one or more referees, not more than three, who 

are free from exception. No person may be ap- 
pointed referee to whom all parties in the action 
object. No judge or justice of any court may sit 
as referee in action pending in the court of which 

he is judge or justice, and not already referred, 

CIVIL PROCEDURE TRIAL § 1-193 

unless the parties otherwise stipulate. (Rev., s. 

620; Code, 6.-423;.C.-C) P.,. 9. 247: C) S, 574.) 

§ 1-191. Referees may administer oaths——Every 
referee has power to administer oaths in any pro- 
ceeding before him, and has generally the power 
vested in a referee by law. (Rev., s. 521; Code, 
S, f90s Cele S56% C9 S78.) 

§ 1-192. Powers of referee of trial.—The trial 
by referees shall be conducted in the same manner 
as a trial by the court. Referees have the same 

power to grant adjournments and to allow amend- 
ments to pleadings and to the summons as the 
court upon such trial, upon the same terms and 
with like effect. They shall have the same power 
to preserve order and punish all violations thereof 
upon such trial, and to compel the attendance of 

witnesses before them by attachment and _ to 
punish them as for contempt for nonattendance 
or refusal to be sworn or to testify, as is possessed 
by the.court. (Rev., s.-522; Code, s, 422: C. C. 
Piva Chore 6: 576,) 
; Referee Has No Inherent Power, — A referee has no 
inherent or original powers and can only do those things 
expressly enumerated by statute, and such as he is au- 
thorized to do by the court which sends him the case. 

While he may “allow amendments to any pleadings,” he 
1s not authorized to allow a defendant who has not previ- 
ously done so to file an answer, except by consent. Jones 
v. Beaman, 117 N. C. 259, 23 S. EB. 248. 
May Make New Parties. — Under this section, a referee 

has power to admit new parties to an action. Perkins v. 
Berry, 103 (NaC) 131.09 <S) B. 621: 

However a notice issued by a referee and served upon a 
surety on the administrator’s bond to appear before him, 
no order having been made to make such surety a party, is 
not a legal process effective to bring him into court. 
Koonce v. Pelletier, 115 N. C. 233, 20 S. E. 391. 
Power to Enforce Rulings. — The referee has power to 

enforce obedience to the rulings on the trial of the issues 
before him, just as the court would have upon the trial 
before it. LaFontaine v. Southern Underwriters Ass’n., 83 
ING Geena: 
To review the action of the referee in permitting amend- 

ments to pleadings and the making of new parties, under this 
section, and contending successfully on appeal that there 
was a misjoinder of parties and causes of action, it is re- 

quired that the appellant should have excepted in apt time 
and have preserved his exceptions or they will not be 
considered on appeal to the Supreme Court. Sheffield v. 
Alexander, 194 N. C. 744, 140 S. E. 726. 
Power to Amend Pleadings and Make New Parties.—The 

authority of the referee to allow amendments to pleadings 
and to make new parties is expressly given by this section. 
Sheffield v. Alexander, 194 N. C. 744, 140 S. E. 726, citing 
Rosenbacher & Bro. v. Martin, 170 N. C. 236, 86 S. E. 
785; Blanton v. Bostic, 126 N. C. 418, 35 S. EK. 1035; Koonce 
v. Pelletier, 115 N. C. 233, 20 S. E. 391. See note under 

§ 1-163. 
eee in Gillam v. Life Ins. Co., 121 N..C. 369, 373, 28 S. 

» 4/0, 

§ 1-193. Testimony reduced to writing—The 

testimony of all witnesses on both sides must be 
reduced to writing by the referee, or under his di- 

rection, and signed by the witnesses, and the evi- 
dence so taken and signed shall be filed in the 
cause, and constitute a part of the record. (Rey., 
SP Olo LOO Cuesin seins CG. On DTT.) 

The referee should ordinarily enter his rulings on each 
objection to the evidence taken before him; but where the 
exceptions are very numerous and relate to a single ground 
of objection, it is a sufficient compliance with this rule if 
the referee incorporates in his report a general statement of 
his rulings sufficient to give the parties and the reviewing 
judge full opportunity to consider the referee’s rulings on, 
and findings from the evidence reported. Pack y. Katzin, 
ZISt Ne (Ge 230;eL 0S bs (2d), 566. 

Cited in American Trust Co. v. Jenkins, 196 N. C. 428, 
146 S. E. 68; Texas Co. v. Phillips, 206 N. C. 355, 358, 174 
S! #115. 
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§ 1-194. Report; review and judgment.—The ref- 

eree shall make and deliver a report, within the 
time ordered by the court, to the clerk of the court 
in which the action is pending. Either party, dur- 
ing the term or upon ten days notice to the ad- 
verse party out of term, may move the judge to 
review the report, and set aside, modify or con- 
firm it in whole or in part, and no judgment may 
be entered on any reference except by order of the 
judge. (Rev., s. 524; Code, s. 423; C. C. P., s. 247; 
C.. S.n DS) 
See note under § 1-195. 
Editor’s Note. — Originally, as cited in C. C. P. sec. 

247, the time limit of the referee’s report was 60 days, and 
in default thereof either party could end the reference. Max- 
well v. Maxwell, 67 N. C. 383. 
(Power of Judge—Recommittal of Case.—The supervisory 

power of the trial judge over the referee’s report 
under this section is broad and comprehensive. Dumas v. 
Morrison, 175 N. C. 431, 95 S. E. 775. In the exercise of 
the power the trial judge may recommit the report for the 
correction of errors and irregularities, or for more definite 
statement of facts or conclusions of law, and such order 
recommitting the report for such purpose is not appealable. 
Mills v. Apex Ins., etc., Realty Co., 196 N. C. 223, 225, 145 
S. E. 26, citing Commissioners v. Magnin, 85 N. C. 115; 
Lutz v. Cline, 89 N. C. 186; State v. Jackson, 183 N. C. 695, 
110 S. E. 593; Coleman v. McCullough, 190 N. C. 590, 130 

S. E. 508; Carolina Mineral Co. y. Young, 211 N. C. 387, 
190 S. E. 520. 

Reference to Another Referee. — Where a compulsory 
reference is made, and the report filed containing findings 
of fact and conclusions of law, the trial judge may not 
refer it to another referee with partial approval thereof 
tor action upon the unapproved parts. Mills v. Apex Ins. 
Clee (Con L9G UN, (Camzesumi45e Sel 26, ; 
Judge May Set Aside Reference. — The judge, in his dis- 

cretion, may set aside a reference after the report is filed 
and proceed and try the case. Cummings v. Swepson, 124 
Ne (Ce 5794327 S50 Bs 966; 
When Decisions Reviewable. — The decision of the judge 

in revising the report of a referee, is available as to ques- 
tions of law, but not as to the findings of fact. Waughan 
v. Lewellyn, 94 N. C. 472. 

The Supreme Court has no power to review the conclu- 
sions of fact as found by the referee and sustained by the 
judge, unless it appears that such findings have no evi- 
dence to support them. Boyle v. Stallings, 140 N. C. 524, 
Doe Os5 Lot. 
The court retains the 

case of reference, with 

cause and its jurisdiction in every 
power to review and reverse the 

conclusions of law of the referee; and a discretion to 
modify or set aside the report, and its ruling in the latter 
respect is not reviewable unless it appears that such dis- 
cretion has been abused. Cummings v. Swepson, 124 N. 

CG 579, 32 S. BE. 1966, 
Under this section the Superior Court, on exceptions taken 

to the referee’s report, may affirm, set aside, make addi- 
tional findings, modify, or disaffrm the report. Wallace v. 
Benner, 200 N. C. 124, 156 S. E. 795. But the findings of 
fact of a referee approved by the trial judge cannot be re- 
viewed upon appeal if supported by any competent evidence. 
Cummings v. Swepson, 124 N. C. 579, 32 S. E. 966; Ander- 
son v. McRae, 211 N. C. 197, 189 S. E. 639; Dent v. English 
Mica Co., 212 N. C. 241, 193 S. E. 165; Holder v. Home 
Mtg. Co., 214 N. C. 128, 198 S. FE. 589. 
Upon the filing of the report of the referee in a consent 

reference, as well as in a compulsory one, the trial court 
has the power to affirm, amend, modify, set aside, make 
additional findings and confirm, in whole or in part, or 
disaffrm the report of the referee, and where the court 
has made additional findings and there is evidence to sus- 
tain them the action of the court will be given the effect 
of a verdict of a jury and will not ordinarily be disturbed 
on appeal. Thigpen v. Farmers’ Banking, etc., Co., 203 
Ne Cre2o1 S65 tone 20s 
The referee’s findings are subject to review by the Dis- 

trict Judge and where exceptions are not filed in the Dis- 
trict Court to the admission of testimony before the ref- 
eree, they will not be considered» by the Circuit Court of 
Appeals, Fruit Growers’ Exp. Co. v. Plate Ice Co., 59 
F. (2d) 605. 

§ 1-195. Report, contents and effect—The ref- 
eree must state the facts found and the conclu- 
sions of law separately. His decision must be 

CIVIL PROCEDURE—TRIAL, § 1-195 

given, and may be excepted to by either party 
within thirty days from the filing of the report 
and reviewed in like manner and with like effect 
in all respects as in cases of appeal; and he may 
in like manner settle a case or exceptions. The 

report of the referee upon the whole issue stands 
as the decision of the court, and judgment may 

be entered thereon upon application to the judge. 
When the reference is to report the facts, the re- 
port has the effect of a special verdict. (Rev., s. 
bes, Code, s..422° (CCP 2c) 246") 1949 2c. re: 
CS n509.) 

Cress Reference.—As to reviewing, on appeal, findings of 
fact by referee, see § 1-194 and the note thereto. 

For reference by consent, see annotations under sec. 1-188. 
As to compulsory reference, see annotations under sec. 1-189, 

Editor’s Note.—The 1943 amendment inserted in the sec- 
ond sentence of this section the following words: “by either 
party within thirty days from the filing of the report.” 
The referee must state in his report his findings of fact 

and law separately, and when the judge, who hears excep- 
tions to the report, makes no special finding of fact, it is 
presumed that he adopts those of the referee which are con- 
sidered prima facie correct. In such cases the Supreme 
Court will not review the findings of fact made or adopted 
by the judge below, its appellate jurisdiction being confined 
to the review of matters of law. ‘This is so even though 
the action is one cognizable in a court of equity prior to 

1868. Battle v. Mayo, 102 N. C. 413, 9 S. EB. 384; Barcroft 
& Co. v. Roberts & Co., 91 N. C. 363. 

In the exercise of the power conferred by this section, 
as well as in the application of general principles of proce- 
dure of courts of equity, the court has authority to set 
aside, modify, or confirm, in whole or in part, the report 
of the referee, and the appellate jurisdiction attaches to 
the ruling in matters of law only, Vaughan v. Lewellyn, 94 
N. C. 472. The court may modify the report and recommit 
the matter to the referee. Morisey v. Swinson, 104 N. C. 
555, 10 S. E. 754. Also see Barcroft & Co. v. Roberts & 
Co., 91 N. C. 363; Patterson vy. Wadsworth, 89 N. C. 407. 
One valid objection may be raised to the findings of 

fact by the referee adopted by the judge, directly or by 
failure to modify them, or to those of the judge substituted 
for the referee’s, but this raises in reality only a question 

of law, i. e., whether there is any evidence to support the 
conclusions of fact. When no such objection is made in 
apt time, the findings of the judge, whether made or 
adopted, are final and cannot be reviewed in the Supreme 
Court. If, upon hearing such exceptions when taken, it 
appears in the Supreme Court that there is no evidence to 
sustain the finding it will be deemed conclusive. Usry v. 
Suit, 91 N. C. 406; Reaves v. Davis, 99 N. C. 425, 6 S. E. 
fl: 

In cases of reference by consent if no exceptions be taken 
before the referees, and their report goes up without excep- 
tions, and either party desires to except, then and there in 
term time he must be permitted to do so. And then his 
honor must pass upon the exceptions as if they had been 
taken before the referees. ‘The practice is the same in com- 
pulsory references, except that when a report is made, ex- 
ceptions filed, and issues made by the exceptions, either 
party has the right to have the issues submitted to a jury; 
because, not having waived a jury trial, as is done when 
the reference is by consent, the party has a constitutional 
right to a trial by jury. And in a case where the reference 
is by consent, if issues arise on exceptions which the judge 
is unwilling to try himself he may order a jury to find the 
issue to aid him, but it is not a right which the party has. 
Green v. Castlebury, 70 N. C. 20, 24, 26. 
Exceptions to the order of the court should conform to 

the ruling of the Supreme Court in Keystone Driller Co. 
v. Worth, 117 N. C. 515, 23 S. E. 427. For a striking illus- 
tration of the confusion and uncertainty into which the 
rights of the parties litigant are thrown by a failure to 
observe the provisions of this section and the holdings 
thereunder, see Kerr v. Hicks, 133 N. C. 175, 45 S. E. 529. 

Referee’s Duty under This Section. — It is the duty of 
a referee to state positively and definitely all the facts 
constituting the grounds of action or defence, and not to 
leave to inference what is the precise fact intended to be 
found. Conclusions of law and fact must be stated sepa- 
rately; otherwise the appellate court cannot review the 
referee’s conclusions of law, and the report of the referee will 
be set aside as being defective. Earp v. Richardson, 75 N. 
C. 84; State v. McKenzie, 65 N. C, 102, 
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Findings of Fact Conclusive. — The findings of fact by a 
referee, adopted by the trial judge, are conclusive. Joyner 
v. Stancill, 108 N. C. 153, 12 S. E. 912, following Battle v. 
Mayo, 102 N. C. 413, 9 S. E. 384. 
Presumption. — The findings of fact reported by a referee 

are presumed to be right unless shown to be wrong. If there 
is no evidence to support them, they will not be sustained. 
Green v. Jones, 78 N. C. 265. 
Report Has Effect of Special Verdict. — Where the refer- 

ence is by consent the referee’s report has the effect of a 
special verdict. Battle v. Mayo, 102 N. C. 413, 9 S. E. 384. 
Subject however to the right of either party, on notice, to 
move the court to review his report, to set it aside, to modify 

or confirm it. Barrett v. Henry, 85 N. C. 322, 325. 
Agreement to Arbitrate Made Out of Court. — Where an 

agreement to submit the matters in controversy in a pend- 
ing action is made out of court, and no order of court is 
made to make the award when filed a rule of court, the court 
has no power to enter a judgment on the award, but the 
remedy is by a new action on the award. Jackson v. Mc- 
Lean, 96 N. C. 474, 1-S. E.. 785. 
Judge May Submit Issues to Jury. — It is not the duty of 

a judge, in passing on exceptions to a referee’s report, to 
decide all questions of fact without a jury, but on the con- 
trary, if the facts depend upon doubtful and conflicting 

testimony, he may cause issues to be framed and submitted 
to a jury for information. Maxwell v. Maxwell, 67 N. C. 383. 
Unfinished Report. — It is error for the judge to pass 

upon exceptions to an unfinished report. White v. Utley, 
8 N. C. 415. 
Right to Jury Trial. — In case of a compulsory reference 

a litigant can renew his demand for a jury trial by excepting 
to the report of the referee and pointing out the findings sc 
excepted to as a basis for the issues. Wilson v. Featherstone, 
120 N. C. 446, 27 S. E. 124. 
But to avail himself or this right he should, by exceptions 

made in apt time, distinctly designate the controverted facts 
that he demands shall thus be determined. Yelverton v. 
Coley, 101 N. C. 248, 7 S. E. 672. 
Conclusiveness—Exception to Report.—Construing this and 

§ 1-195 together as being in pari materia: it is held that 
a party moving for a reference to report the facts is not 
bound by the findings of the report as if a special verdict, 
and he is entitled to except to the report of the ref- 
eree. Hardaway Contracting Co. v. Western Carolina 
iPower Co., 195 N. C: 649, 143 S. EB. 241. 

Exceptions to Referees’ Report Must be Specific. — An 
exception to the report of a referee must be specific; it must 
point out the conclusion at which it is aimed and the precise 
error complained of. Battle v. Mayo, 102 N. C. 413, 9 S. E. 
384. 
An exception to the admission of evidence by a referee, 

which is not specific, but is vague and indefinite in form, 
will not be considered. Perkins v. Berry, 103 N. C. 131, 
Bes. 1. 621: 

Exceptions to a referee’s report made. the basis of a de- 
mand for a trial by jury should be explicit enough for the 
Opposing party to see clearly what the issue will be, so as 
to prepare to meet it with his evidence. Wilson v. Feather- 
stone, 120 N. C. 446, 27 S. E. 124. 

An exception, “The plaintiff excepts to such rulings ad- 
verse to it and appeals,” is too general to be considered. 
Commissioners v. Erwin, 140 N. C. 193, 52 S. E. 785. 
Exceptions before Court. — If no exceptions be taken be- 

fore the referees and their reports go up without exceptions 
and either party desires to except then and there in term 
time, he must be permitted to do so. The court must then 

_ pass upon them as if they had been taken before the referees. 
Green. v. Castlebury, 70 N. C. 20, 21; Green v. Castile- 
berry, 77 N. C. 164. 

Failure to Specify Objection Constitutes Waiver. — AlI- 
though a party has his objection to a compulsory refer- 
ence entered in apt time, he may waive his right to a trial 
by jury by failing to assert it definitely and specifically in 
each exception to the referee’s report. Keystone Driller 

io, y. Worth, 117 N..C. 515, 23 S. E. 427. 

Exceptions Should Be to Court Action. — Where an ap- 
peal is taken from the action of the trial court in passing 
upon exceptions to the report of a referee, exceptions 
should be taken and stated in the record to the- rulings of 
the court which it is sought to have reviewed, and the case 
ought not to be sent to the Supreme Court to be heard 
only on the exceptions taken to the ruling of the referee. 
Traders Nat. Bank v. Lawrence Mfg. Co., 96 N. C. 298, 
3S. E. 363. 

All Evidence Not Reported. — That the referee has not 
reported all the evidence is not a ground of exception. If 
all the evidence is not sent up, the remedy of the preju- 
diced party is, by application to the judge for an order di- 
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recting the referee to send up that which has been omitted. 
Eerkinsy, Berry, 103 N. C. 131,.9 S. Ey 621. 
No Appeal From Order Recommitting Report. — Where 

the court orders a compulsory reference, an appeal does 

not lie from an order recommitting the report of the ref- 
eree for the correction of errors and irregularities. State 
v. Magnin, 8 N. C. 115. 

Art. 21. Issues. 

§ 1-196. Defined.—Issues arise upon the plead- 
ings, when a material fact or conclusion of law 
is maintained by one party and controverted by 
the other. They are of two kinds: 

1. OF law, 
2.OD fact. 

oi g) 6449 CodeeaesoiseC. Cy P53) 219* Ce S. 
580. 

In General. — An issue is a single, certain and material 
point, arising out of the allegations or pleadings of the 
parties, and, generally, should be made up by an affirma- 
tive and negative. Simonton v. Witner, 5 Pet. 141, 149, 8 
L. Ed. 75. 
An issue is a statement of a material fact in the pleading 

of one party which is denied in the pleading of another 
party. ‘7 Okio Law Reporter 163, 164. 
Form of Issues. — Defendant can not complain of the 

form of the issues where he did not except or submit 
save issues. Drennan vy. Wilkes, 178 N. C. 512, 103 S. 
ae 

Failure to Submit Issue. — Where defendant in a pro- 
cessioning proceeding did not tender any issues, and did 
not except to the one submitted, he can not complain on 
appeal that no issue of title was submitted, particularly 
where he offered no evidence to support his allegations of 
title.. Exum v. Chase, 180 N. C. 95, 104 S. E. 67. 
Province of Judge and Jury. — The province of the jury 

is restricted to passing upon issues of fact raised by the 
pleadings in the light of the testimony offered. When no 
testimony is offered, it is the duty of the trial judge to 
determine the issues of law, if any are raised, and then to 

proceed to enter such judgment as either of the parties 
may have the right to demand upon the admissions of 
fact contained in the pleadings and the determination of 
the controverted questions of law. McQueen v. Peoples 
Nata batch ie Neto n 500.4 close 50. 10 19s ban 2AD. 

Cited in Braswell v. Johnston, 108 N. C. 150, 12 S. E. 911; 
Piedmont Wagon Co. v. Byrd, 119 N. C. 460, 468, 26 S. E. 
144; Tucker vy. Satterthwaite, 120 N. C. 118, 119, 121, 27 

S. E. 45; Dees v. Apple, 207 N. C. 763, 766, 178 S. E. 557. 

§ 1-197. Of law.—An issue of law arises upon a 
demurrer to the complaint, answer or reply, or to 

some part thereof. (Rev., s. 545; Code, s. 392; C. 
Ce pts oO 4 GO belt) 

§ 1-198. Of fact—An issue of fact arises— 

1. Upon a material allegation in the complaint 
controverted by the answer; or, 

2. Upon new matter in the answer, 
verted by the reply; or, 

3. Upon new matter in the reply, unless an is- 
sue of law is joined thereon. (Rev., s. 546; Code, 
s. 393; C. C. P., s. 221; C. S. 582.) 
Pleadings Must Raise Issues. — The issues in a cause 

are made by the pleading, and it is not error to refuse to 
submit an issue which the pleadings do not raise. Mc- 
Elwee v. Blackwell & Co., 82 N. C. 345; Wright v. Cain, 
93 N. C. 296; Patton v. Western N. C. R. Co., 96 N. C. 
455, 1S. E. 863. But see Lackett v. Rumbaugh, 45 Fed. 23. 
See also, Ellis Motor Co. vy. Belcher, 204 N. C. 769, 169 S. 
E. 708. 
An issue should be directed to the matter alleged on the 

one side and denied on the other. The judge may, in 
addition to the issue, submit a question to the jury perti- 
nent to the matters in controversy, but he is not com- 
pelled to do so and his refusal is not reviewable. Craw- 
ford v. Masters, 140 N. C. 205, 52 S. FE. 663. 
However, it is error to submit an issue as to a contract 

different from that alleged in the complaint. Dickens v. 
Perkins, 134 N. C. 220, 46 S. E. 490. 

In an action for the recovery of land, if the defendant 
wishes to disclaim as to any portion of the locus in quo 
and put in issue the title to only a specific portion, he 

contro- 
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should do so in his answer. 
C205; (52. S.) F660: 

Error to Submit Issue Not Raised by Pleadings.—Whete 
the contract sued on is admitted.in the answer, an issue 
as to the existence of the contract does not arise upon 
the pleadings, and it is error for the court to submit such 
issue to the jury. Fairmont School v. Bevis, 210 N. G 
50% 185 S: 1B. 463: 

Issue Cannot Be Raised by Evidential Fact. — Where 
there are no allegations in the pleadings which suggest 
the matter set out in the issue, it is improper to submit 
such an issue to the jury nor can an issue be raised by 
evidential facts. Fortesque v. Crawford, 105 N. C. 29, 31, 
10 S. E. 910, citing Miller v. Miller, 89 N. C. 209: Howard 
We arly l2o0N.. ©. 170) 535) So. 208. 

Issues Should Be Material. — It is only necessary to 
submit such issues as arise out of the pleadings material 
to be tried and such as will admit all material evidence 

upon the whole matter in controversy. Cecil v. Hender- 
Son,, 121 UN. C. 244; 2808S. 27 Asi. 

Refusal to Submit Defendant’s Issue. — Where an issue 

raised by the new matter in the answer, controverted by the 
reply, is material to the defense, there is error in refusing to 
submit the issue tendered by defendants, or at least an 
issue involving the matters relied upon by the defendants, 
and alleged in their answer. Brown v. Ruffin, 189 N. C. 
262. 126 S. E. 613, 615. 

Cited in Abbott v. Georgia, etc., R. Co., 90 N. C. 462. 

Crawford v. Masters, 140 N. 

§ 1-199. Order of trial.—Issues both of law and 
of fact may arise upon different parts of the 

pleadings in the same action. In these cases the 
issues of law must be first tried, unless the court 

otherwise directs. (Rev., s. 547; Code, s. 394; C. 
CG. (Pasa 222s Ceo oem 
Editor’s Note.—Pleas in bar must be tried before a ref- 

erence is ordered. See annotations under sections 1-188, 
1-189, 

§ 1-200. Form and preparation.—Issues shall be 
framed in concise and direct terms, and prolixity 

and confusion must be avoided by not having too 
many issues. ‘The issues arising upon the plead- 
ings, material to be tried, must be made up by 
the attorneys appearing in the action, or by the 
judge presiding, and reduced to writing, before or 
during the trial. (Rev., ss. 548, 549; Code, ss. 395, 
396; C. S. 584.) 

Editor’s Note. — The Supreme Court in construing this 
section has laid down three rules: (1) only issues of fact 
raised by the pleadings must be submitted; (2) the verdict, 
whether in response to one or many issues must establish 
facts sufficient to enable the court to proceed to judgment; 
(3) of the issues raised by the pleadings, the judge may, 
in his discretion, submit one or many, provided that neither 

of the parties to the action is denied the opportunity to 
present to the jury any view of the law arising out of the 
evidence through the medium of pertinent instructions on 
some issues passed upon. 
This section is mandatory and where no issues are 

tendered by either party it is the duty of the judge either 
to compel counsel to prepare the proper issues or to pre- 
pare them himself and submit them to the jury. Such an 
adherence to the statute is absolutely essefitial, not only 
to the fair trial of the case, but to an intelligent appreciation 
of its merits upon an appeal. Denmark y. Atlantic, etc., 
R..Go., 107 N.) C. 18, 12 S... 54). Burton sv. Rosemary 
Mfg. Co., 132 N. C. 17, 43 S. E. 480. See Stanback v. Hay- 
wood, 209 N. C. 798, 799, 184 S. E. 831, citing Tucker v. 
Satterthwaite, 120 N. C. 118, 27 S. KE. 45. 

It should be borne in mind that the code system contem- 
plates distinct findings upon material issues. These should 
be submitted where it can be done without repetition or 
confusion. Emery v. Raleigh, etc., R. Co., 102 N. C. 209, 
9 S. E. 139. It is not necessary that the language of the 
pleadings should be incorporated in the issues, or that it 
should be clearly followed in drawing them. 

While the pleadings are to be construed liberally with a 
view to substantial justice between the parties, the proof 
must conform substantially to the allegation. As was said 
by the Supreme Court in Parsley v. Nicholson, 65 N. C. 
207, 209, ‘“The rules of pleadings at common law have not 
been abrogated by the Code of Civil Procedure, the essen- 
tial principles still remain and have only been modified as 
to the technicalities and matters of form. The object of 
pleading, both in the old and the new system, is to produce 
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proper issues of law and fact, so that justice may be ad- 
ministered between the parties litigant with regularity and 

certainty.” See Tucker v. Satterthwaite, 120 N. C. 118, 27 
S. E. 45; Braswell v. Johnston, 108 N. C. 150, 12 S. E. 911. 
For an excellent discussion by the Supreme Court of the 

provisions and requirements of this section see Piedmont 
Wagon Co. v. Byrd, 119 N. C. 460, 26 S. EB. 144. 
When Sufficient. — It seems that the law is settled that if 

the issues submitted by the court are sufficient in form and 
substance to present all phases of the controversy, there is 
no ground for exception to the same. Bailey vy. Hassell, 
184 N. C. 450, 459, 115 S. KE. 166. 

Issues Precede Testimony. — This section contemplates 
that the issues shall be drawn before the introduction of 
testimony. Beasley v. Surles, 140 N. C. 605, 53 S. E. 360. 
Multiplicity of Issues. — This section does not contem- 

plate or require that an issue shall be submitted to the 
jury as to every important material fact controverted by 
the pleadings, nor is it necessary, expedient, or proper toa 
do so. Patton v. Western N. C. R. Co., 96 N. C. 455, 464, 
1S. EB. 863. 
The only issues proper to be submitted to the jury are 

those raised by the constitutive facts alleged on the one~ 
side and denied on the other; and those issues which are 
merely evidential, when found by the jury only furnish 
facts which would be evidence to prove the main issue, 
should never be submitted. Patton v. Western N. C. R. 
Co; 96 Ne C.. 455, 4565 1S) 9 863. 

Separate Causes of Action. — Where the plaintiff brings 
a single suit on two distinct causes-of action a separate 
issue should be submitted as to the damages arising on 
each separate cause of action. Kelly v. Durham ‘Tract. 
Co.55153 INT Cie 4182 45 Se 826. 
Complaint Differs with Issue. — Where a contract al- 

leged in the complaint is different from that submitted in 
the issue, an instruction that if the contract’ was as al- 
leged, the issue should be answered in the affirmative, is 
error. Dickens vy. Perkins, 134 N. C. 220, 46 S. E. 490. 

Issues Not Determinative. — A judgment upon the ver- 
dict of the jury upon issues raised by the pleadings which 
are not determinative of the controversy between the 
parties, is erroneously entered. Merchants Nat. Bank v. 
Carolina Broom Co., 188 N. C. 508, 125 S. E. 12. 

Single Issue Sufficient. — It is not error for the court, 

to submit only an issue involving the question whether a 
plaintiff has been injured and has’ sustained damage 
through the negligence of a defendant, even where contribu- 
tory negligence is set up as a defense. McAdoo y. Rich- 
mond, etc.,. R. Co., 105 N.C. 1140; lly SS. B316s Bovermvs 
Teague, 106 N. C. 576, 633, 11 S. E. 665. \ 

Insufficient Issues. — When issues of fact are raised by 
the pleadings it is error to submit only the question 
whether the plaintiff is entitled to recover; that is a ques- 
tion of law arising after verdict and addressed solely to. 
the court. Braswell v. Johnston, 108 N. C. 150, 12 S. E. 
911. 
Example of Insufficient Issues. — Where in an action 

for damages, the defendant tendered the issues: (1) Were 
plaintiff’s injuries caused by the defendant’s negligence? 
(2) Was there contributory negligence on the part of the 
plaintiff? (3) What damage is the plaintiff entitled to 
recover? And the court declined to submit these, but sub- 
stituted instead a single issue—What damages, if any, is 
the plaintiff entitled to recover? It was held to be error. 
Denmark y. Atlantic, etc., R. Co., 107 N. C. 185, 186, 12 | 
Sy, EE) ode 

Inconsistent Causes of Action. — Where the plaintiff al- 
leged inconsistent causes of action in different counts of his. 
complaint, it was error for the court to submit the case 
on a single issue as to whether plaintiff was injured by 
defendant’s negligence, as alleged in the complaint. Griffin 
v. Atlantic, etc., R. Co., 134 N. C. 101, 46 S. E. 7. 

It is within the sound discretion of the trial judge to de- 
termine what issues shall be submitted, and to frame them 
subject to the restrictions, first, that only issues of fact 
raised by the pleadings are submitted; secondly, that the’ 
verdict constitutes a sufficient basis for a judgment; and 
thirdly, that it does not appear that a party was debarred 
for want of an additional issue or issues of the opportunity 
to present to the jury some view of the law arising out of 
the evidence. Stanback vy. Haywood, 209 N. C. 798, 799, 184 
Do) eyo 
Court Adding Issue of Contributory Negligence.—Where 

the plaintiff brought suit against two defendants as joint 
tort-feasors, one defendant answering alleging contributory 
negligence and one defendant not filing an answer, and 
where the plaintiff tendered issues of negligence of the an- 
swering defendant, the court adding the issue of contrib- 
utory negligence arising upon the pleading of this defend- 
ant, it was held that as a rule the court must submit the 
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issue arising on the pleadings, but the plaintiff waived this 
by tendering only one issue as to the answering defend- 
ant, and allowing the case to be tried on that theory. Am- 
mons v. Fisher, 208 N. C. 712, 182 S. E. 479. 
Cited in Wilson v. Featherstone, 120 N. C. 446, 27 S. E. 

124, 126; Howard v. Early, 126 N. C._170, 35° Se Ey 258. 

Art. 22. Verdict. 

§ 1-201. General and special.—A general verdict 

is that by which the jury pronounce generally 

upon all or any of the issues, either in favor of 

the plaintiff or defendant. A special verdict is 

that by which the jury finds the facts only, leav- 

ing the judgment to the court. (Rev., s. 550; 

Ege, s, 408: C. C. P., 5.232; C.-S. 585.) 

I. General Consideration. 
II. Rendition and Reception. 

Ill. Polling Jury. 

I. GENERAL CONSIDERATION. 

General Verdict.—The verdict is general when the jury, 

under appropriate instructions from the court as to the law 

applicable, simply respond affirmatively or negatively to the 

issues submitted. Porter v. Western, etc., R. Co., 97 N. C. 

66, 71, 2 S. E. 591; Morrison v. Waston, 95 N. C. 479. 

Such a verdict settles in favor of the prevailing party 

every litigated question of fact. It is to be liberally con- 

strued, and to be sustained unless it is clearly inconsistent 

with any theory provable under the issues that the evidence 

may tend to support. Ed. Note. ; 

Same—Embodies Law & Fact.—A general verdict embodies 

both the law and facts. The jury, taking the law as given 

by the court, apply that law to the facts as they find them 

to be and express their conclusions in the verdict. Walker v. 

New Mexico, etc., R. Co., 165 U. S. 593, 596, 17 S. CE a2 

ZiT, Bd. 837. i 

The only way in which the jury can decide the law of 

a case is by finding a general verdict. Georgea v. Brailsford, 

Eepall.1, 5,°1 L. Ed. 483. 

Special Verdict.—The adoption of this section wrought a 

radical change upon the old practice in regard to what should 

be stated in special verdicts. Under the former practice, after 

the finding as to all the facts necessary in determining the 

rights of the parties, with a prayer for the advice of the 

court as to the law arising thereon, the special verdict con- 

cluded conditionally, that if, upon the whole matter, the 

court shall be of opinion that the plaintiff has a cause of 

action, they then find for the plaintiff; if otherwise, for 

the defendant. Under the law as it now stands it is no 

longer necessary for the condition to be included. Ed. Note. 

See 13 N. C. Law Rev. 321, for a note on the special 

verdict in Criminal Procedure. 

Special Verdict Cannot be Added to.—“In any case, the 

trial judge may decline to receive a special verdict, and in- 

sist that the jury return a general verdict of guilty or not 

guilty; but when a special verdict is found by the jury, 

neither the trial court nor the appellate court can add any 

fact not directly found, nor can its existence be presumed.” 

State v. Colonial Club, 154 N. C. 177, 186, 69 S. E. 771. 

The court can not add any facts to the verdict, nor pass 

upon any facts not stated or derivable from the facts ap- 

pearing by such verdict, except such as are admitted by the 

pleadings. 8 N. Y. 483. 
Where Findings of Jury in Conflict—If there be an ir- 

reconcilable conflict in the findings of the jury upon the 

issues submitted, or between the verdict and the judgment, 

a new trial will be awarded. Morrison v. Watson, 95 N. 

C. 479. And where such is the case, the rule that requires a 

special verdict to prevail over a general (under section 

1-202) one has no application. Porter v. Western, etc., R. 

io, 97 N. C. 6, 2S. E. S8l. 

Il. RENDITION AND RECEPTION. 

Presence of Court.—A special verdict requires the pres- 

ence and assent of the court. Suydam v. Williamson, 20 

How. 427, 15 L. Ed. 978. 
Tf it is not received by the court, nor in any way made 

matter of record, and where, with the assent of the at- 
torney of the party in whose favor it was given, the jury 
retire by the courts direction and consider further of their 
verdict and return another verdict of which ouster is en- 
tered, it is of no weight as evidence for any purpose. United 
States v. Addyson, 6 Wall. 291, 18 IL. Ed. 919. 
Presence of Parties—A party has the right to be present 

upon the rendition of the verdict, State v. Jones, 91 N. C. 
654. This right 1s personal to the parties themselves and 
the absence of the counsel at the rendition is not a ground 
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for a new trial. 
S. EB. 612. 

But the entry of a verdict against a plaintiff, who is not 
present either in person or by attorney, is irregular. Graham 
v. Tate, 77 N. C. 120. 
Waiver of Right to be Present — (1) In Civil Cases.—The 

right of the parties to be present when the verdict is re- 
turned in a civil case is waivable. Barger Bros. v. Alley, 
167 N. C. 362, 83 S. E. 612, and cases there cited. 
Same — (2) Criminal Cases.—In the trial of capital felonies 

the rule of practice seems to be uniform in all the states 
that the prisoner must be present during the whole trial. 
See State v. Paylor, 89 N. C. 539, 541, which contains alsa 
a full discussion of the application of the principle in regard 
to felonies of a lower nature and as to misdemeanors. 

Verdict Received by Clerk.—A clerk of the court may by 
consent receive a verdict, even if the judge is not in the 
court room, provided it was done before the expiration ol 

the term. Ferrell v. Hales, 119 N. C. 199, 25 S. E. 821; 
Barger Bros. v. Alley, 167 N. C. 362, 83 S. E. 612. 

lI. POLLING JURY. 

Not Indispensable but May be Asked for.—It is not es- 
sential to the validity of the proceedings that the jury be 
polled, this being merely a privilege which may be asked 
for by either party. State v. Toole, 106 N. C. 736, 11 S. E. 
168; Smith -v.. Paul,' 133. N. C.. 66, 67, 45 S. B. 348. 
The right of a party to have the jury polled after the 

rendition of its verdict exists in civil as well as criminal 

Barger Bros. v. Alley, 167 N. C. 362, 83 

cases. Smith v. Paul, 133 N. C. 66, 45 S. E. 348; State v. 
Toole, 106 3N. GC: :736; 11 SS Bi, 168s. Statery. Younes, 77 N. 
C. 498. 

Dissent or Disagreement of Jurors.—On a poll of the jury, 
the dissent of one juror renders the verdict invalid. Owens 
v. Southern R. Co., 123 N. C. 183, 31 S. E. 383; but mere 
reluctance on the part of one juror will not be fatal to the 
verdict, Lowe v. Morgan, 125 N. C. 301, 34 S. EK. 442. 

§ 1-202. Special controls general.— Where a 
special finding of facts is inconsistent with the 
general verdict, the former controls, and the 
court shall give judgment accordingly. (Rev., s. 
bo2" Code, ¢, 410-"C. CP is, 234- C. S$. 586.) 
Editor’s Note.—It is well settled by the reported cases in 

other states, construing provisions of their codes similar to 
this section, that a general verdict should stand unless the 
special findings are necessarily repugnant to it. To be incon- 
sistent with the general verdict it must appear that the 
special findings are irreconcilable, in a legal sense, with the 
general verdict; and to justify the court in setting aside 
the general verdict on the ground that it is inconsistent with 
such findings the conflict must be clear and irreconcilable. 
See 69 Ohio State Reports 101. In other words the special 
verdict must admit of no rational conclusion which is con- 
sistent with the general verdict. 

See note of Porter v. Western, etc., R. Co., 97 N. C. 66, 

2 S. E. 581, under sec. 1-201, analysis line ‘‘General Con- 
siderations.” 

§ 1-203. Character of, for different actions.—In 
an action for the recovery of specific personal 
property, if the property has not been delivered 
to the plaintiff, or the defendant by.his answer 
claims a return thereof, the jury shall assess the 
value of the property, if their verdict is in favor 
of the plaintiff; or if they find in favor of the de- 
fendant, and that he is entitled to a return there- 

of, they may at the same time assess the dam- 
ages, if any are claimed in the complaint or an- 
swer, which the prevailing party has sustained by 
reason of the detention or taking and withhold- 
ing the property. In every action for the re- 
covery of money only, or specific real property, 

the jury, in their discretion, may render a general 
or special verdict. In all other cases, the court 
may direct the jury to find a special verdict in 
writing, upon all or any of the issues; and in ail 
cases may instruct them, if they render a general 
verdict, to find upon particular questions of fact; 
to be stated in writing, and may direct a written 

finding thereon. The special verdict or finding! 
shall be filed with the clerk, and entered upon the, 
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minutes. (Rev., s. 551; Code, s. 409; C. C. P., s. 
233; C. S. 587.) 
Cross References.—As to the provisional remedy of claim 

land delivery for personal property, see §. 1-472 et seq. As 

to judgment in action for recovery of possession of personal 

property, see § 1-230. 
When Character of the Verdict Discretionary with Jury.— 

The section contains two specific cases in which the jury 
‘may, in their discretion, render either a general or special 
‘verdict, they being for the recovery of, (1) money only or 
\(2) specific real property. In every other case the court may 
insist upon a special verdict upon any or all the issues. 
See Porter v. Western etc., R. Co., 97 N. C. 66, 2 S. E. 581. 

Ed. Note. 
| Injuries to Personal Property in Seizure—In claim and 
delivery, when for any cause judgment cannot be given for 
the recovery of the property in specie, as where pendente lite 

the property was sold under order of the court, judgment 
should be rendered for the recovery of the value of the property 

at the time of the tortious taking, with interest thereon, in 
lieu of damages for deterioration and detention, and for the 
costs. Hall v. Tillman, 110 N. C. 220, 14 §. E. 745, and cases 

there cited. 
Time of Assessment of Damages.—In an action for claim 

and delivery of personal property, when the property cannot 
be redelivered by plaintiff in specie, the value thereof, in 
case of a judgment for the defendant, should be assessed at 
the time of the trial and not at the time of its seizure by the 
sheriff. Holmes v. Godwin, 69 N. C. 467, 468. 
Account and Settlement of Trust Fund.—The court has the 

power under this section, to direct a special finding upon an 
issue in an action for an account and settlement of a trust 
fund, and so also, in all other cases except where the suit 
is for “money only’ or “specific real property.’”? Commis- 
sioners v. Lash, 89 N. C. 159; Porter v. Western, etc., R. 

Co., 97 N. C. 66, 2 S. E. 581. See also, Bean v. Western, 
etc., R., Co., 107 N. C. 731, 742, 12-S. E., 600. 

§ 1-204. Jury to assess damages; counterclaim. 

—When a verdict is found for the plaintiff in an 
action for the recovery of money, or for the de- 
fendant when a counterclaim for the recovery of 
money is established beyond the amount of the 
plaintiff's claim as established, the jury must al- 

so assess the amount of the recovery; they may 
also, under the direction of the court, assess the 
amount of the recovery when the court gives judg- 
ment for the plaintiff on the answer. If a coun- 

terclaim, established at the trial, exceeds the 
plaintiff's demand so established, judgment for 
the defendant must be given for the excess; or if 

it appears that the defendant is entitled to any 

other affirmative relief, judgment must be given 
accordingly. (Rev., s. 553; Code, s. 411; C. C. P., 
s. 235: C. S.588.) 
Editor’s Note.—Great difficulty has been encountered in the 

decision of the question whether an affirmative judgment can 
be given in favor of a defendant upon a counterclaim, the 

amount of which is not within the jurisdiction of the court. 
This section serves as an additional guide-post for the courts 

and its chief purpose would seem to be to carry out the pro- 
visions of the Code to the effect that the superior court 
may render such judgment as is necessary to do justice be- 
tween the parties in administering both law and equity, thus 
placing the decision of this much disputed question in the 
same category with those cases falling within the accepted 
construction of the general provisions of the Code. This be- 
ing the true interpretation of the section, then, as was said 
In 1 N; GC. Law: Rev. 229: 
“These decisions (falling under and bearing on this section) 

fix the rule of practice in North Carolina in accordance with 

the practice declared to exist in other jurisdictions. In a 
court of limited jurisdiction, the defendant may use his de- 

mand as set-off or recoupment to defeat or reduce the plain- 
tiff’s demand, but he cannot obtain an affirmative judgment 
upon his counterclaim, when the amount exceeds the jurisdic- 
tion. In a court of general jurisdiction, judgment may be 
rendered for the excess of defendant’s claim, although no 
original action could have been brought thereon in such 
rourt.”’ (Parentheses and black type supplied.) 
Allowance of “Interest to Date”.—The verdict must be un- 

derstood in connection with the charge, and when it allows 

“interest to date,” it must be taken to intend it, and in 
ponformity with the instruction, and thus the time for which 
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the computation is to be made is rendered definite and cer- 
tain. Greenleaf v. Norfolk, etc., R. Co., 91 N. C. 33, 38. 
Reduction of Verdict.—The trial judge has no power to 

reduce a verdict without the consent of the party in whose 
favor the verdict is rendered, but when the trial judge thinks 
injustice has been done it is his duty to set aside the verdict, 
and he may set it agide as to damages either excessive or 
inadequate. Isley v. Bridge Co., 143 N. C. 51, 55 S. E. 416; 
Shields v. Whitaker, 82 N. C. 516, 523, 
Punitive Damages.—The question of punitive damages is 

one properly to be submitted to the jury as one within their 
discretion, under a proper charge of the law applicable, and 
is not a matter of law for the court. Blow v. Joyner, 156 
Ne) C2 140'472 -S) Be 3192 

§ 1-205. Entry of verdict and judgment.—Upon 
receiving a verdict, the clerk shall make an entry 
in his minutes, specifying the time and place of 
the trial, the names of the jurors and witnesses, 

the verdict, and either the judgment rendered 
thereon or an order that the cause be reserved 
for argument or further consideration. If a dif- 
ferent direction is not given by the court, the 
clerk must enter judgment in conformity with 
the verdict. “(CRev.,s. 554; "Codeéj’s:;, 412-9C Ce Pa 
s. 236; CoS. 589.) 

To Whom Returnable.—The verdict should be returned be- 
fore the presiding judge, Zagier v. Southern Exp. Co., 171 N. 
C. 692, 89 S. E. 43, but by consent of the counsel, the clerk of 
the superior court can represent the judge in taking the ver- 
oie of the jury. Barger Bros. v. Alley, 167 N. C. 362, 83 N. 
Olas 
The discretionary act of the trial judge in rendering judg- 

ment upon a verdict of the jury returned during recess of 
the court without the consent of counsel will not be reviewed 
on appeal when it appears from the finding of the court that 
the jury had not discussed the case before delivering it to 
the clerk, though several had done so thereafter with appel- 
lee’s attorney; that the verdict was agreed to before the 
jurors separated, no improper influence had induced it, and 
the issues were not recorded until after the verdict was 
returned to the judge. Zagier vy. Southern Express Co., 171 
ING C6925 189 *SiBy 43e 
An agreement empowering the judge to sign judgment “‘out 

of terms’ gave him no power after the adjournment of the 
term to hear and pass upon a motion to set the verdict aside. 
Knowles v. Savage, 140 N. C. 372, 374, 52 S. E. 930. 
Verdict Must Be Accepted.—Before a verdict returned into 

open court by a jury is complete, it must be accepted by the 
court for record, and it is the duty of the judge to look after 

the form and substance of a verdict, so as to prevent a doubt- 
ful or insufficient finding from passing into the records. State 
v. Godwin, 138 N. C:. 582,°507S. E.. 277 

Informal and Irregular Verdict—When a jury returns an 

informal, insensible, or a repugnant verdict, or one that is 
not responsive to the issues submitted, they may be directed 
by the court to retire and reconsider the matter and bring 
in a verdict in proper form; but it is incumbent upon the 
judge not even to suggest the alteration of a verdict in sub- 
stance: State v. Godwin, 138 N. C. 582, 50 S. E. 277. 

§ 1-206. Exceptions.—1. If an exception is taken 
upon the trial, it must be reduced to writing at 
the time with so much of the evidence or subject 
matter as may be material to the exception taken; 
the same must be entered in the judge’s minutes 
and filed with the clerk as a part of the case up- 
on appeal. 

2. If there is error, either in the refusal of the 
judge to grant a prayer for instructions, or in 
granting a prayer, or in his instructions gener- 
ally, the same is deemed excepted to without 
the filing of any formal objections. (Rev., s. 554; 
Code;s412;'C. CC. Ps s, 236; CS. 6904 

I. Exceptions Generally. 
II. Instructions. 

Cross References. 

As to exceptions in case on appeal, see § 1-282. As to in- 
structions generally, see §§ 1-180, 1-181, 1-182. 

I. EXCEPTIONS GENERALLY. 

Exceptions as Condition for Appeal.—See section 1-282 and 
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the notes thereto—analysis line, “Requisites of Case on Ap- 

peal,”’ III. 
Time for Exception.—It is a general rule, applicable alike 

to criminal and civil causes, that exceptions must be taken in 
apt time on the trial, State v. Ballard, 79 N. C. 627, and un- 
less so taken it will be deemed to have been waived. Byrd v. 

Hudson, 113 N. C. 203, 213, 18 S. E. 209. 
It is too late after the trial to make exceptions to the evi- 

dence, remarks of the judge, or other matters occurring during 
the trial, except as to the charge. Alley v. Howell, 141 N. 
e123, 114,,53 S. E..821. 
Where, however, evidence is made incompetent by statute, 

exception thereto may be made after verdict. Broom v. 
Broom, 130 N. C. 562, 41 S. E. 673. 
Taking and Noting.—Under this section, the trial judge is 

not required to take down the exceptions himself, but may 
require the attorneys for the excepting party to prepare them 
in writing. Buckner v. Madison County R. Co., 164 N. C. 
201, 80 S:. E. 225. 
Exception Should be Specific.—Exceptions taken upon the 

trial should be as specific as possible and should point out 
the nature of the error complained of. Williams v. Johnston, 
94 N. C. 633; State v. English, 164 N. C. 497, 498, 80 S. 
E. 72, and cases cited. 

Indefinite Exception.—An indefinite exception will be over- 
ruled. Streator v. Streator, 145 N. C. 337, 9 S. E. 112; Hend- 
ricks v. Ireland, 162 N. C. 523, 77 S. E. 1011. 
A “broadside” exception cannot be entertained on appeal. 

Jackson v. Williams, 152 N. C. 203, 67 S. E. 755; Kelly v. 
Johnson, 135 N. C. 650, 47 S. E. 672. 
Motion for Judgment.—If an answer or reply is insufficient, 

the opposite party may move for judgment, and if the motion 
is refused he can have his exception noted. If he fails to 
do this, the objection is usually waived. Walker v. Scott, 106 
WovG.90, 57; 11 S. BH. 364. 

II. INSTRUCTIONS. 

Editor’s Note.—The courts have given to this provision a 
rather limited interpretation. The phrase ‘‘the refusal to 
grant a prayer for instructions” has been construed as not to 
have for its purpose the elimination of the necessity for 
formal objections. The phrase ‘‘in his instructions generally” 
has been construed to mean to embrace erroneous statements 
of the law, that is, for inherent and apparent error, and not 
to allow the broad wording of this enactment to be used by 
counsel as a method for obtaining a reviewal of every instruc- 
tion given by the trial judge. 
Where Exceptions Taken Orally.—Where the Judge below, 

in instructing the jury, submitted a phase of a question 
which there was no evidence to support, an oral exception to 
the question immediately taken and noted and assigned as 
error for the case on appeal is sufficient to present the matter 
on appeal, though no written instruction on the subject was 
prayed for by the excepting counsel. Lee v. Williams, 112 
mee 51057511, 17S: E. 165. 
Errors in Charge.—An exception taken for the first time in 

the appellant’s assignment of error will not be considered on 
appeal, except under this section as to the charge of the 
court, etc., when it is required that the record show that the 
exception had been duly and properly taken. Brown v. 
Brown, 182 N. C. 42, 108 S. E. 380. 
Errors in the charge of the court, or in granting or refusing 

to grant prayers for instruction, shall be deemed excepted to 
without the filing of any formal objections, if specifically raised 
and properly presented in the case on appeal, prepared and 
tendered in proper time; and when exceptions are taken they 
should be considered and passed upon by the trial court, and 
upon being overruled, made to appear in the record on the 
appeal to the Supreme Court. Secs. 1-278, 1-279, 1-282, and 
this section. Paul v. Burton, 180 N. C. 45, 104 S. E. 37. 
See Rice v. Swannanoa-Berkeley Hotel Co., 209 N. C. 519, 
ian S: EH. 3. 
Exceptions to the Judge’s charge taken for the first time 

after the trial, but set out in the appellant’s case on appeal 
duly tendered or served, are aptly taken under the provisions 
of section 1-282, and this section. And an exception to a pre- 
vious intimation of the judge made upon the trial to the effect 
objected to, is not required. Cherry v. Atlantic Coast Line 
mevco., 186 N. C. 263, 119 S. E. 361. 

Failure to Give Charge Requested.—An omission to give a 
charge to which a party would have been entitled is not 
error, unless the same was requested on the trial and refused. 
Fry v. Currie, 91 N. C. 436. See sec. 1-182. 

Effect of: Failure to Object or Except.—Instructions, the 
giving or refusal of which was not excepted to on the trial, 
and where the attention of the court was not called to any- 
thing objectionable therein, will not be considered on appeal. 
White v. Clark, 82 N. C. 6. 
An assignment of error cannot be considered if it ap- 

pears from the record that neither objection nor exception, 
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as provided by this section, was made at the trial. Sta- 
diem v. Harvell, 208 N. C. 103, 106, 179 S. E. 448. 

Cited in Metropolitan Life Insurance Co. v. Boddie, 196 
N. C. 666, 667, 146 S. E. 598; La Vecchia v. North Carolina 
Joint Stock Land Bank, 218 N. C. 35, 9 S. E. (2d) 489. 

§ 1-207. Motion to set aside—The judge who 
tries the cause may, in his discretion, entertain 
a motion, to be made on his minutes, to set aside 
a verdict and grant a new trial upon exceptions, 
or for insufficient evidence, or for excessive dam- 

ages; but such motion can only be heard at the 
same term at which the trial is had. When the 
motion is heard and decided upon the minutes of 
the judge, and an appeal is taken from the deci- 
sion, a case or exceptions must be settled in the 
usual form, upon which the argument of the ap- 
peal must be had. (Rev., s. 554; Code, s. 412; C. 
C. Pais. 36> CS reer 
Sufficiency, Scope, and Time for Taking Exceptions.—See 

note to sec. 1-206. \ 
Discretion of the Judge.—A motion to set aside a verdict 

as not in conformity with the evidence is addressed to the 
discretion of the trial judge, when the evidence is conflicting, 
and will not be considered on appeal. Hoke vy. Tilley, 174 N. 
C. 658, 94 S. E. 446. 

A discretionary order entered at the term of the trial 
setting aside a verdict as contrary to the weight of the 
evidence is not reviewable, and an appeal therefrom will be 
dismissed in the absence of abuse of discretion. Anderson 
vy. Holland, 209 N. C. 746, 184 S. E. 511. 
The discretion given by this section to the trial judge to 

set aside a verdict, is not an arbitrary one to be capriciously 
exercised, but reasonably with the view to an equitable re- 
sult in the correct administration of justice, and. will not be 
reviewed on appeal except in cases of abuse thereof. Baily 
v. Dibbrell Mineral Co., 183 N. C. 525, 112 S. E. 29. See 

also Strayhorn vy. Fidelity Bank, 203 N. C. 383, 166 S. BE. 
312; Goodman v. Goodman, 201 N. C. 808, 161 S. E. 686; 
Harrison vy. Metropolitan Life Ins. Co., 207 N. C. 487, 177 
Se Ee, 14235 
The trial judge has the discretionary power during the 

term to set aside a verdict as being against the weight and 
credibility of the evidence, and his action in so doing is not 
ordinarily reviewable, but an order setting aside the ver- 
dict on such grounds at a succeeding term of court upon 
a continuance of the defendant’s motion therefor will be 
reversed on appeal where the record shows that the plain- 
tiff did not consent to the continuance and did not waive 
his right to except thereto. Manufacturers’ Finance Accept. 
Corp. v. Jones, 203 N. C. 523, 166 S. E. 504. 
The power of a trial court to set aside a verdict and to 

order a new trial, in its discretion, is inherent, and is nec- 
essary to the proper administration of justice, which is 
after all the function of a court, and is recognized by this 
section; its exercise at any time during the term at which 
the action was tried has been uniformly approved by this 
court. Brantley v. Collie, 205 N. C. 229, 231, 171 S. E. &8. 
The discretionary action of the trial court in setting aside 

a verdict on the issue of damages because excessive or con- 
trary to the weight of the evidence is nat appealable in the 
absence of a denial of some legal right. It is likewise a 
matter of discretion as to whether the verdict should be 
set aside in whole or in part. Hawley vy. Powell, 222 N. C. 
713, 24 S. EB. (2d) 523. 
Same—Reduction of Verdict.—The discretionary power of 

the trial judge to set aside the verdict of the jury for ‘“ex- 
cessive” or “inadequate” damages, does not extend to his 
authority to reduce the verdict and render judgment ac- 

cordingly, unless assented to by the party against whose 
interest it has been done, and without this consent the Su- 
preme Court, on appeal, will direct that the amount of the 
judgment be entered according to the verdict. Hyatt v. 
McCoy, 194 N. C. 760, 140 S. E. 807. 
Where Jury Commits Palpable Error.—When it appears 

from the evidence, the charge of the court, and the verdict, that 
the jury has committed a palpable error in the answer to one 
of the issues, it is the duty of the trial judge to set 
it aside to prevent a miscarriage of justice. Hussey v. 

Atlantic Coast Line R. Co., 183 N. C. 7, 110 S. E. 599. 
Court Not Empowered to Change Verdict.—The trial judge 

has the authority to set aside the verdict of the jury as to 
matters in his sound discretion or as a matter of law, leaving 
the cause at issue, but he may not change the verdict and 
thereupon dismiss the action as a matter of law, the exercise 
of such power being allowed only for want of jurisdiction or 
upon the ground that no cause of action has been sufficiently 
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alieged in the complaint. 
se tbe, oes 

The court under this section has the power to set aside 
the verdict, but none to reverse the answers of the jury. 
Bundy v. Sutton, 207 N. C. 422, 427, 177 S. E. 420. 

While the trial court has the power to set aside a verdict 
when he is of the opinion that it is not supported by the 
evidence or is against the weight of the evidence, under 
this section, he has no power to change or modify a ver- 
dict because in his opinion the jury made an error in com- 
puting the amount returned in their answer, and a new trial 

will be awarded upon appeal from a judgment rendered on 
the verdict as modified by the court. Edwards v. Up- 

church, 212 N. C. 249, 193 S. BE. 19. 
Agreement Made by Attorney for Client.—Where the trial 

judge has announced his decision to set aside a verdict un- 
less the parties should agree in a certain particular, to which 
the plaintiff’s attorney agreed without the consent of his client 
and against her instructions, and the judgment so agreed 
upon has been accordingly entered, the plaintiff may not 
thereafter repudiate the agreement made in her behalf by 
her attorney, and also repudiate the result thereby at- 

Rankin vy. Oates, 183 N. C. 517, 112 

tained, and she is estopped from resisting the entry of 
judgment setting aside the verdict nunc pro tunc. Bizzell 
v. Auto. Tire, etc, Cot, 182 VNioC) 198) 10seiS soo: 
Where Matter Determined Out of Term. — Where the 

losing party moves to set aside a verdict after the trial, 

as within the statutory discretion of the trial judge, and 
the judge intimates he will grant the motion, but the 
parties agree that he may determine the matter out of 
the term, in view of attempting to compromise the disputed 
matter; and not hearing from the parties the judge re- 

news his previous intimation, and sets a time and place 
for hearing, at which one of the parties appears and re- 
fuses the suggestion of the judge as a basis of a just 
settlement, his then setting the verdict aside within his 
reasonable discretion deals with the record as it originally 
stood, and is not abuse of the discretion given him by this 

section. Bailey v. Dibbrell Mineral Co., 183 N. C. 525, 

1124S. B29: 

SUBCHAPTER VIII. JUDGMENT. 

Art. 23. Judgment. 

§ 1-208. Defined—A judgment is either inter- 
locutory or the final determination of the rights of 
the parties in the action. (Rev., s. 555; Code, s. 
pote GG YPs ce. 2162: Crerode) 

Definition of Final Judgment. — 
which decides the case upon its merits without reserva- 
tion for other and future directions of the court. Sanders 
v. May, 173 N. C. 47, 91 S. E. 526; Flemming v. Roberts, 84 N. 

pan 
Definition of Interlocutory Order. — An_ interlocutory 

order or decree is provisional or preliminary only. It does 
not determine the issues joined in the suit, but merely 
directs some further proceedings preparatory to the final 
decree. Johnson v. Robertson, 171 N. C. 194, 88 S. E. 231. 

{t remains in the control of and in the breast of the 
court, and upon good cause shown they may be amended, 
modified, charged or rescinded, as the court may think 
preper. Maxwell v. Blair, 95 N. C. 317, 318. 

Jurisdiction. — It is a well established principle that in 
order that a judgment or decree may be valid and binding, 
the court rendering the same must have jurisdiction both 
of the person and of the subject matter. Wetmore vy. Kar- 

rick, 205 U. S. 141, 27 S. Ct. 434, 51 L. Ed. 745. 
Nature of Judgment. — In its ordinary acceptation, a 

judgment is the conclusion of the law or facts admitted or 
in some way established. Sedbury v. Southern Exp. Co., 
164 N. C. 363, 79 S. E. 286. 

Judgments are the solemn determinations of judges upon 
subjects submitted to them, and the proceedings are re- 
eorded for the purpose of perpetuating them. They are 
the foundation of legal repose. Williams v. Woodhouse, 

Idi N., (Cet 25s8 
A judgment or decree has been defined as an act or 

conclusion of the mind, founded upon a view of all the facts 
and circumstances surrounding the subject as to which 
that conclusion is formed. Steamer Oregon v. Rocca, 18 
How. 570, 15 L. Ed. 515. 

It is the result of the court’s exercise of its jurisdiction, 
or right to hear and determine. Daniels v.,Tearney, 102 
Te0S. 415, 26. 1, Ed. Ags. 

Sanction of Court.—Every judgment should and must 

have the sanction of the court, except in case of consent 

judgments, and those must be entered with its knowledge 
and permission. Branch v. Walker, 92 N. C. 87. 

A judgment is final 
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Relief Granted. — Since the gist of the accepted defini- 
tion of a judgment is ‘‘the final determination of the rights 
of the parties to an action,’ courts are required to recog- 
nize both the legal and equitable rights of the parties, and 
to frame their judgments so as to determine all the rights 
of the parties, equitable as well as legal. Hutchinson v. 
Smith, 68 N. C. 354, 355; Lee v. Pearce, 68 N. C. 77, 80; 
McCown v. Sims, 69 N. C. 159, 161. 
A judgment may grant to the defendant any affirmative 

relief to which he may be entitled. Hutchinson v. Smith, 
OBEN (GC, 13545 0355: 
Judgment as a Contract. — While judgments are some- 

times spoken of as contracts, they are not in reality con- 
tracts, and are never so considered in reference to the clause 
in the federal constitution which forbids that contracts 
should be impaired by state legislation. Mottu v. Davis, 
WSTEN |, C2375 F650 S50 969: 
However, judgments are considered as contracts to distin- 

guish a cause of action thereon from one ex delicto. Moore 
v. Nowell, 94 N. C. 265. 
A judgment for damages, estimated in money, is some- 

times called by text-writers a specialty or contract of rec- 
ord, because it establishes a legal obligation to pay the 
amount recovered, and, by a fiction of law, the promise to 
pay is implied where such legal obligation exists. Louisiana 
v. New -Orleans, °109) Us. Si)'285,° 3. S:.Ct. 211, 27.18 ds 936: 

It is upon this principle that an action in form ex con- 
tractu will lie on a judgment of a court of record. Chitty 
on Contracts 87. Garrison v. New York, 21 Wall. 196, 22 
L. Ed. 612. But this fiction cannot convert a transaction 
wanting the assent of parties into one which necessarily 

implies it. Louisiana v. New Orleans, 109 U. S. 285, 3 S. 
Ctl 17, ly. Bean O30: 

Operation of Judgment In Rem as Passing Title. — A 
condemnation in a proceeding in rem does not necessarily 
exclude all claim to other interests than those which were 
seized. Day v. Micou, 18 Wall. 156, 21 IL. Ed. 860. In ad- 
miralty cases and in revenue cases a condemnation and 
sale generally pass the entire property to the thing con- 

demned and sold. Day v. Micou, 18 Wall. 156, 21 L. Ed. 
393. 

But such is not the case in many proceedings which are 
in rem. Decrees of courts of probate or orphan’s courts 
directing sales for the payment of a decedent’s debt or for 
distribution are proceedings in rem. So are sales under 
attachments or proceedings to foreclose a mortgage in rem. 
In none of these is anything more sold than the estate of 
the decedent, or of the debtor, or of the mortgagor in 
the thing sold. The interests of others are not cut off or af- 
fected. Day v. Micou, 18 Wall. 156, 21 I. Ed. 860. 

Extrinsic Evidence. — Extrinsic evidence to aid in the 
interpretation of a judgment or decree is inadmissible, un- 
less, after reference to the pleadings and proceedings, there 
remains some ambiguity or uncertainty in it. Burthe v. 
Denis, 133: U.S; 514.) 10 (Ss Ct, 535, (S30 mda 7os. 

Cited in Never Fail Land Co. v. Cole, 197 N. C. 452, 
456, 149 S. E. 585; McFetters v. McFetters, 219 N. C. 731, 
734, 14 S. E. (2d) 833. 

§ 1-209. Judgments authorized to be entered by 

clerk; sale of property; continuance pending sale; 
writs of assistance and possession.—The clerks 
of the superior courts are authorized to enter the 
following judgments: (a) All judgments of vol- 

untary nonsuit. (b) All consent judgments. (c) 
In all actions upon notes, bills, bonds, stated ac- 
counts, balances struck, and other evidences of in- 
debtedness within the jurisdiction of the superior 
court. (d) All judgments by default final and 
default and inquiry as are authorized by §§ 
1-211, 1-212, 1-213, and in this section provided. 
(e) In all cases where the clerks of the superior 
court enter judgment by default final upon any 
debt secured by mortgage, deed of trust, condi- 
tional sale contract or other conveyance of any 
kind, either real or personal property, or by a 
pledge of property, the said clerks of the superior 
court are authorized and empowered to order a 
foreclosure of such mortgage, deed of trust, con- 

ditional sale contract, or other conveyance, and 
order a sale of the property so conveyed or pledged 
upon such terms as appear to be just; and the said 
clerks of the superior court shall have all the power 
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and authority now exercised by the judges of the 
superior court to appoint commissioners to make 

such sales, to receive the reports thereof, and to 
confirm the report of sale or to order a resale, 

and to that end they are authorized to continue 
such causes from time to time as may be re- 
quired to complete the sale, and in the final judg- 
ment in said causes they shall order the execution 
and delivery of all necessary deeds and make all 
necessary orders disbursing the funds arising from 
the sale, and may issue writs of assistance and 

possession upon ten days notice to parties in pos- 
session. ‘The commissioners appointed to make 
foreclosure sales, as herein authorized, may pro- 
ceed to advertise such sales immediately after the 

date of entering judgment and order of foreclos- 
ure, unless otherwise provided in said judgment 
and order. 

In any tax foreclosure action pending on March 
15, 1939 or thereafter brought under the provi- 

sions of § 105-414 in which there is filed no 

answer which seeks to prevent entry of judgment 
of sale, the clerk of the superior court may render 
judgment of sale and make all necessary subse- 
quent orders and judgments to the same extent as 
permitted by this section in actions brought to 
foreclose a mortgage. All such judgments and 
orders heretofore rendered or made by a clerk of 
the superior court in such tax foreclosure actions 
are hereby, as to the authority of said clerk, rati- 
fied and confirmed. (1919, c. 156; Ex. Sess. 1921, 

c, 92, s. 12; 1929, cc. 35, 49; 1939, c. 107; 1943, c. 
301, s. 1; C. S. 593.) 
Local Modification.—Vance: 1941, ¢. 139, s. 1. 
Editor’s Note. — The primary object of this section is 

to effect a speedy hearing and determination of uncon- 
tested rights involved in the particular class of actions 
enumerated herein. It was settled even when the section 
provided for a different return day, that this section 
was not repugnant to section 1-89 which purports to apply 
to “all civil actions in the superior court,” and hence the 
general repealing clause of that section did not serve 
to repeal the remedy herein provided for in these specially 
designated cases. The courts, in their endeavor to discover 
the legislative intent, have construed the two sections to- 
gether and section 1-209, although ratified four days prior 
to the amendmen of section 1-89 in 1919, was considered an 
exception to that section and the remedy prescribed re- 
garded as an additional and more speedy method of relief 
in the stated classes of suits. Young v. Davis, 182 N. C. 
200, 108 S. E. 630. 

Prior to the amendment of this section by the Public 

Laws of 1921, the section pertained merely to what is 

now the third class (c); the other classes (a), (b), (d) and 

(e), were added by the act of 1921. See 1 N. C. Law Rev. 16. 

This section was amended twice by the Public Laws 1929. 
Ch. 35 added the last sentence to the first paragraph and 
provided that the amendment should not affect pending 

litigation or vested rights. Ch. 49 inserted the words ‘“‘con- 
ditional sales contract’? in subsection (e). 
The 1939 amendment added the second paragraph. 
The 1943 amendment struck out the words ‘judgments 

coming within the meaning of (a) and (b) may be en- 

tered at any time,’ which formerly appeared at the end 

of subdivision (b) of this section. 
Constitutionality. — This section is not an unconstitutional 

interference with the jurisdiction of the judge of the court, 
as the clerk is a component part of the superior court, and 
the exercise of the power of the judge is recognized and 
preserved by the right of appeal. Thompson v. Dillingham, 
aoe N, C566, 112 S. E. 321. 
An Enabling Act. — This statute is an enabling act and 

does not deprive the superior court in term of its jurisdic- 
tion to render judgments, and the jurisdiction of a judge in 
term to render judgments upon voluntary non-suits, by 

consent of the parties to the action, upon notes, bills, 

bonds, stated accounts, balances struck, or other evidences 
of debt within the jurisdiction of the superior court, is not 

affected by the provisions of this section. The authority 

of the clerk is concurrent with and additional to that of 
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the judge in term. Caldwell v. Caldwell, 189 N. C. 805, 
128 S. E. 329; Hill v. Huffines Hotel Co., 188 N. C. 586, 
125 S. E. 266; Young v. Davis, 182 N. C. 200, 108 S. E. 630, 
1 oN, C; Law Kev. 16,- 282. 

The clerk of the Superior Court has jurisdiction under 
this section to sign a consent judgment in an action even 
while the action is pending before a referee. Weaver v. 
Hampton, 204 N. C. 42, 167 S. E. 484. 

Judgment by Default When Plaintiff Fails to Answer. — 
Where the parties are properly before the court and the 
subject-matter of the action is also jurisdictional in the su- 
perior court, the clerk, having authority under the provi- 
sions of this section, may render a judgment against the 
plaintiff by default for want of a reply to an answer setting 
up affirmative relief. Finger v. Smith, 191 N. C. 818, 133 
pete. 18a: 

Judgment of Voluntary Nonsuit.—While a plaintiff, in 
cases where nothing more than costs can be recovered 
against him, may elect to be nonsuited, the nonsuit must 
be effected by a judgment of the clerk of superior court, 
under this section, or by the judge at term. McFetters v. 
McFetters, 219 N. C. 731, 14 S. B. @d) 833. 

Effect of Judgments Entered by Clerk. — Judgments 
entered by the clerk as authorized by this section, are 
judgments of the superior court, and are of the same force 
and effect, in all respects, as if entered in term and before 
a judge of the superior court. Caldwell v. Caldwell, 199 
N. C. 805, 128 S. E. 329. 

Judgment Entered without Authority May Be Set Aside. 
—A judgment by default final entered by the clerk in an 
instance in which he is without authority to enter such 
judgment is subject to attack, and may be set aside and 
vacated upon motion in the cause. Cook y. Bradsher, 219 
Ne Colpo 12eS 7. (2d) 690: 

Action to Cancel Deed of Trust and Surrender Notes Se- 
cured Thereby.—The clerk of the superior court is given no 
authority to render a judgment by default final for want 
of an answer in an action for the cancellation of a deed of 
trust and for surrender of notes secured thereby upon pay- 
ment by plaintiffs to defendant of the balance claimed by 
plaintiffs to be due upon the notes. Cook y. Bradsher, 
219 Nee Oi 0, tan oak. (2d). 090: 

Appeals from Clerk to Judge. — There is no provision in 
the statute regulating an appeal from a judgment entered 
by the clerk under the authority of the statute upon the 
ground that such judgment is erroneous. It would seem 

that the appeal from such judgment, upon this ground, 
may be taken from the clerk to the judge, as provided by 
the statute for appeals from orders and judgments upon 
other grounds. ‘The proper practice, we think, is for the 
complaining party to except to the judgment, as entered 
by the clerk, and to appeal ‘therefrom to the judge, as in 
other cases provided for in the statute. An appeal wiil 
then lie from the judge of the superior court to the Su- 
preme Court. Caldwell v. Caldwell, 189 N. C. 805, 128 S. 
Bee 329, soz. 

In Ward v. Agrillo, 194 N. C. 321, 139 S. E. 451, cited in 
Howard v. Queen City Coach Co., 211 N. C. 329, 331, 190 
S. E. 478, it was said that in the absence of statutory pro- 
vision to that effect, the resident judge of a judicial dis- 
trict has no jurisdiction to hear and determine an appeal 
from a judgment of the clerk of the Superior Court of any 
county in his district, rendered pursuant to the provisions 
of this section, except when such judge is holding the courts 
of the district by assignment under the statute, or is hold- 
ing a term of court by exchange, or under a special com- 
mission from the Governor. 
Statutory Lien, see notes to sec. 

‘Definite Debt.” 
Stated in Buncombe County vy. Penland, 206 N. C. 299, 

302, 173 S$. FH. 609. 
Cited in Ward v. Agrillo, 194 N. C. 321, 323, 139 S. E. 

451; Standard Supply Co. v. Vance Plumbing, etc., Co., 195 
N. C. 629, 143 S. E. 248; Baker v. Corey, 195 N. C. 299, 
141 S. E. 892; Beaufort County v. Bishop, 216 N. C. 211, 
AUS? B.tea) ozo.) een va Parker, 217 N.C. 378, & Su Be 
(2d) 209. 

1-211,—analysis line 

§ 1-210. Return of execution; order for dis- 
bursement of proceeds.—In all executions issued 
by the clerk of the Superior Court upon judgment 
before the clerk of the Superior Court, under 
§ 1-209, and execution issued thereon, the sheriff 
shall make his return to the clerk of the Su- 
perior Court, who shall make the final order di- 
recting the sheriff to disburse the proceeds re- 
ceived by him under said execution: Provided, 
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that any interested party may appeal to the Su- 

perior Court, where the matter shall be heard de 

novo. (1925, c. 222, s. 1.) 

§ 1-211. By default final—Judgment by default 

final may be had on failure of defendant to an- 

swer— 

1. Where the complaint sets forth one or 

more causes of action, each consisting of the 

breach of an express or implied contract to pay, 

absolutely or upon a contingency, a sum or sums 

of money fixed by the terms of the contract, or 

capable of being ascertained therefrom by com- 

putation. Upon proof of personal service of 

summons, or of service of summons by publi- 

cation, on one or more of the defendants, and 

upon the complaint being verified, judgment 

shall be entered for the amount mentioned in the 

complaint, against the defendant or defendants, or 
against one or more of several defendants. 

2. Where the defendant, by his answer in 
such action, does not deny the plaintiff’s claim, 

but sets up a counterclaim, amounting to less 

than the plaintiff's claim, judgment may be had 

by the plaintiff for the excess of his claim over 

the counterclaim, in like manner in any such 

action, upon the plaintiff’s filing with the court 

a statement admitting the counterclaim, which 

statement must be annexed to and be a part 
of the judgment roll. Or the court miay in its 
discretion, order the pleadings to be so amended 

and the action severed as to entitle the plaintiff 

to judgment upon all of the claims admitted 
over and above the setoff or counterclaim 
pleaded by the defendant; and, upon applica- 
tion of the plaintiff, shall enter judgment for 

the plaintiff for so much of the claim as is ad- 
mitted. The action shall thereupon be con- 
tinued as to subsequent proceedings, as if it 
had been brought for the remainder of the 
claim, and the counterclaim or setoff as pleaded 
by the defendant shall apply thereto. Said re- 
mainder of the claim shall in any event be suf- 
ficient to cover the full amount of the princi- 
pal and interest set up by the defendant in the 
counterclaim or setoff, and an amount in ex- 
cess thereof, if in the discretion of the court 
the same is necessary, the court being empow- 

ered to designate and determine what part of 
the plaintiff's claim shall be held for the sub- 
sequent proceedings herein referred to. 

3. In actions where the service of the sum- 
mons was by publication, the plaintiff may, in 
like manner, apply for judgment, and the court 
must thereupon require proof to be made of 
the demand mentioned in the complaint, and if 

the defendant is not a resident of the state, 
must require the plaintiff or his agent to be 
examined on oath respecting any payments that 
have been made to the plaintiff, or to any one 
for his use on account of such demand, and 
may render judgment for the amount which he 
is entitled to recover. Before rendering judg- 
ment the court may in its discretion require the 
plaintiff to cause to be filed satisfactory secur- 
ity to abide the order of the court touching the 
restitution of any estate or effects which may 
be directed by such judgment to be transferred 
or delivered, or the restitution of any money 

that may be collected under and by virtue of 
said judgment, in case the defendant or his 

CH. 1. CIVIL PROCEDURE—JUDGMENT § 1-211 

representatives apply and are admitted to defend 
the action, and succeed in such defense. 

4. In actions for the recovery of real prop- 
erty, or for the possession thereof, upon the 
failure of the defendant to file the undertaking 
required by law, or upon failure of his sureties 
to justify according to law, unless the defend- 

ant is excused from giving such undertaking 
before answering. 

5. In actions for the recovery of personal 
property, or for the possession thereof, or to 
have the plaintiff or plaintiffs adjudged the owner 
or owners thereof, if the complaint be verified. 

(Rev 4i5e556s..Code; iss. 13855-3900; CLE are err: 
1870-1, c. 42; 1869-70, c. 193, s. 4; 1919, c. 26; 1929, 
c766;-C1S. 5959) 

I. In General. 
A. Failure to File Answer. 
B. The Complaint. 

II. Nature and Essentials. 
A. Definite Debt. 
B. Service of Summons. 

III. Affirmative Relief by Defendant, 
IV. Real Property. 
V. Personal Property. 

VI. Setting Aside. 

(Counterclaim). 

I. IN GENERAL. 

A. Failure to File Answer. 

Cross Reference.—See also, § 1-209. 
Against State. — It has been held in several instances 

by the U. S. Supreme Court that judgment by default for 

want of appearance may be entered against a state. United 
States v. Girault, 11 How. 22; 13 1. Bd. 587. 
Time to Answer. — As to time for answering, see sec. 

1-89 and the notes thereto. As to time of filing complaint 
and extension thereof, see sec. 1-121 and notes thereto. 

In a suit to set aside certain deeds alleged to be void and 

to declare the plaintiff the owner of the title to lands, a 
judgment by default is regularly entered when the defend- 
ant has failed to file an answer within the statutory time, 
and the summons has been duly served. Jernigan v. Jerni- 
gan, 178 N. C. 84, 100 S. E. 184. 
Where a complaint in an action set up two causes 

of action, one for indebtedness due on a note and 
the other for fraudulent conversion of money, the 
court may, where the defendant makes no _  appear- 
ance or defense, enter judgment by default final as to 
the first charge but not as to the second. Stewart v. 
Bryan, 121 N. C. 46, 28 S. E. 18. 
Where Answer Insufficient. — When matters are alleged 

in the complaint to be in the personal knowledge of the 
defendant, an averment in the answer thereto’ that 
he “has no knowledge or information sufficient to form a 
belief as to the truthfulness thereof and, therefore, denies 
the same,’ is insufficient, and judgment can be rendered 

for want of an answer if such allegation goes to the cause 
of action. Streator v. Streator, 145 N. C. 337, 59 S. E. 112. 

Effect of Failure Promptly to Take Judgment by De- 
fault—A failure to take a judgment by default as soon as 
the same is allowable does not work a discontinuance. 
Governor v. Lassiter, 83 N. C. 38. 

B. The Complaint. 

Should Conform to the Complaint. — Judgment by de- 
fault should be so drawn as to be in strict conformity 
with the complaint filed. Currie v. Mining Co., 157 N. C. 
209; °7255F 357),980: 
Complaint Should Be Definite. — A pleader desiring a 

judgment by default must set forth clearly the facts upon 
the admission of which, by failure to answer, he bases his 
right to .relief, that the court may, upon the interpreta- — 

tion of his complaint, adjudge his rights to correspond with 
such facts, for otherwise the judgment would be irregular. 
Currie v. Mining and Milling Co., 157 N. C. 209, 72 S. 
E. 980. | 

Court Must Construe Complaint. — Upon motion made 
before the clerk to set aside a judgment by default final — 
for the want of an answer, under this section, and also 
heard on appeal in the superior court, the failure of the © 

defendant to have filed his answer only admits the truth 
of the facts alleged in the complaint, leaving the court to — 
construe the complaint to ascertain if the facts alleged are 
sufficient to sustain the judgment, and if not, the judg: — 
ment will be set aside. Beard yv. Sovereign Lodge, 184 N. 
Co1b4, 113 6S Ts. 661. ol 
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New Parties. — Where a complaint was filed against the 
defendant, and in the progress of the action another party 
defendant is brought in, the complaint must be amended 
or another complaint filed as to him, unless he waive his 
right to the same by answering the original complaint. 
Vass v. Building, etc., Ass’n., 91 N. C. 55. If no complaint 
is filed as to such new parties the judgment is irregular 
and may be set aside. Id. 

Verification of Complaint Essential — A complaint 
which is not verified as required by statute is insufficient 
and must be regarded as unverified, upon which a final 
judgment by default can not be rendered, for it is only 
proper to render a fina! judgment when the complaint is 

verified. Witt v. Long, 93 N. C. 388. 
Same — Substantial Compliance Sufacient. — While it 

is essential that the complaint be verified it is not neces- 
sary that it be subscribed by the party making it, and a 
substantial compliance is sufficient, and meets the require- 
ments when it appears that the plaintiff swore to the com- 
plaint before an officer authorized to administer oaths. 
Currie v. Mining Co., 157 N. C. 209, 72 S. E. 980; Miller 
meet. 16a Ni Crd 77 Si 8. 952: 
Same—Where Complaint Improperly Verified. — Where 

a properly verified complaint would entitle a plaintiff to 
a judgment final, for want of an answer, if the complaint 
is not properly verified, the judgment should be by de- 

fault and inquiry. Cole v. Boyd, 125 N. C. 496, 34 S. E. 
557. 
Breach of Contract.—In order to authorize a judgment by 

default final in an action based on the contract the com- 
plaint must set forth not only the agreement of the parties, 
but the alleged breach, so that the court may determine 
whether the action as stated can be maintained. Baker v. 
Corey, 195 N. C. 299, 141 S. E. 892. 

II, NATURE AND ESSENTIALS. 

A. Definite Debt. 

Editor’s Note. — This section, authorizing the clerk to 
enter judgment in all cases where the defendant fails to 
ans er, carries out the general intent of the _ statute, 
namely, to effect a speedy settlement of the controversies 
in litigation. ‘To warrant the granting of a judgment by 
default final the debt must be definite; when it is for an 
unascertained amount, the judgment is by default and in- 
quiry, the case going up to the term for the inquiry. See 
aN. C.. Law Rev. 17. 
Express Promise to Pay.—When personal service on the 

defendant has been properly made, a judgment by default 
for want of an answer may be obtained, if the complaint 

alleges an express promise to pay a sum due. Currie ve 
Mining and Milling Co., 157 N. C. 209, 72 S. E. 980. 
Implied Promise to Pay. — Where the allegation is of a 

sum certain expended for the benefit of the defendant and 
therefore upon an implied promise to repay, and the com- 
plaint is verified and no answer filed, the judgment is 
properly by default final. Cowles v. Cowles, 121 N. C. 
272,128 S. Ey. 476. 
Same — Goods Sold and Delivered. — Where the action 

is on an implied contract to pay for goods sold and de- 
livered the judgment rendered should be by default and 
inquiry and not by default final. Jeffries v. Aaron, 120 
merc, 167, 26 S. EB. 696. 

On Note. — A judgment by default on a note for the 
payment of money only, against one who fails to appear 
and answer the complaint, is regular in all respects. 
Morehead Banking Co. v. Duke, 121 N. C. 110, 28 S. E. 191. 

Failure to Allege Promise to Pay. — Where the com- 
plaint only alleges the value of the goods sold without also 
alleging a promise to pay, upon a failure to answer, the 
judgment should be by default and inquiry. Hartman v. 
Farrier, 95 N. C. 177, 178. 

Damages Must Be Certain. — When the amount of the 
debt is precise and final by the agreement of the parties, 
or can be rendered certain by mere computation, there is 
no need of proof, as the judgment by default admits the 
claim. Adrian v. Jackson, 75 N. C. 536, 539. 

Same—Breach of an Official Bond.—In an action on an 
official bond, on failure of a defendant to answer, a judg- 
ment entered against him on default cannot be final since 
the action is not for the breach of an express or implied 
contract to pay a definite sum of money. Battle v. Baird, 
ais N.C. 854,. 24 S. E. 668. 
Same—Bail Bond. — A judgment by default final for 

want of an answer in a suit upon a bail bond cannot be 
Sustained. It should be by default and inquiry. Roulhac 
v. Miller, 909 N. C. 175. 
Sum Certain or Computable.—A judgment by default final 

is irregularly entered upon a pleading that does not al- 
lege a sum certain or computable, due upon contract, ex- 
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press or implied. Byerly y. Acceptance Corporation, 196 
ING (Ge Gab. 1450'S. 6236: 
Express Promise to Pay.—If the verified complaint al- 

leges a breach of an express promise to pay absolutely a 
definite sum of money particularly specified for valuable 
consideration, judgment by default final is proper. Stand- 
ard Supply Co. vy. Vance Plumbing, etc., Co., 195 N. C. 
629, 143 S. E. 248. 
Goods Sold and Delivered——A judgment by default final 

is irregular when rendered for the want of an answer filed 
in an action upon contract for goods sold and delivered 
when the alleged cause, as appearing from the complaint, 
1s not upon an expressed contract, but for the reasonable 
value of the goods, in which event a judgment by default 
and inquiry is the proper one, unless it is made to appear 
that the defendant has by his acts or conduct or in some 
recognized legal way admitted owing the amount in suit. 
Standard Supply Co. v. Vance Plumbing, etc., Co., 195 N. 
iC, . 629; *143 (Si) pane 
Gocds Sold under Consignment.—In an action to recover 

for goods sold under consignment upon allegations that the 
purchaser failed to properly account and that he was guilty 
of fraudulent misappropriation, plaintiff is not entitled to 
judgment by default final upon failure of answer, but only 
to judgment by default and inquiry. Chozen Confections 
v. Johnson, 218 N. C. 500, 11 S. E. (2d) 472. 
Action to Cancel Deed of Trust and Surrender Notes Se- 

cured Thereby.—The clerk of the superior court is given 
no authority to render a judgment by default final for 
want of an answer in an action for the cancellation of a 
deed of trust and for surrender of notes secured thereby 
upon payment by plaintiffs to defendant of the balance 
claimed by plaintiffs to be due upon the notes, Cook y. 
Bradsher, 219 N. C. 10, 12 S. EB. (2d) 690. 
Services Rendered Decedent.—In order for the plaintiff 

to be entitled to a judgment by default final upon the com- 
plaint for the want of an answer in his action to recover 
from the estate of the deceased for services rendered be- 
fore her death, in taking care of and providing a support 
for her, at her request and promise to pay for them, there 
must have been a definite price fixed upon and understood 
and agreed to by both of the parties; and where the com- 
plaint alleges merely an estimate by the parties of a rea- 
sonable price to be paid for such services it supports a 
judgment by default and inquiry only. Baker vy. Corey, 
195 New Gs 299' 1418S 0 A802: 

Where Complaint States More than One Cause of Action. 
—Where a complaint states two or more causes of action 
arising from the same default, and any one is sufficient 
to uphold a judgment by default final for the want of an 
answer, which has been entered in the due course of prac- 
tice of the courts, such judgment will be upheld. Bost- 
wick & Bros. v. Laurinburg R. Co., 179 N. C. 485, 102 S. 
E. 882. 
Same—Separate Notes Sued on in Same Complaint. — 

Where two notes are set out in the complaint, each being 
used as a separate cause of action, and no defense is in- 
terposed as to one, it is error to refuse judgment as to 
this one, and from such refusal, since it is a denial of a 
substantial right, an appeal may be taken. Curran vy. Kerch- 
ner,1 117 N.C. 264.265 5230S. Biv l77. 

Where Complaint Sets up Matter Constituting Statutory 
Lien. — Where the complaint declares upon a contract and 

alleges damages for its breach in a sum certain, and sets 
up matters that would constitute a statutory lien upon 
the subject-matter of the contract, the clerk of the court, 
under the provisions of our statute, has authority to render 
judgment by default for the want of an answer in the 

specific amount demanded, and to declare and enforce the 
lien (sections 1-209, 1-211), and issue an execution there- 
under, and order a distribution of the funds so received. 
Cryey var Stoltzwl193. Ni. Gy 802) 138 °S, Fy... 167. 

B. Service of Summons. 

As to summons generally, see secs. 1-88 et seq. 

Necessity for Service of Summons. — As in the case of 
judgments and decrees generally it is essential to the ren- 
dition of a valid decree pro confesso, for failure to appear, 
that the court shall have acquired jurisdiction of the de- 
fendant by due service of sufficient process. Thomson y. 
Wooster, 114 U. S. 104, 5 S. Ct. 788, 29 L. Ed. 105. 
Judgments by default form no exception to the general 

rule that in order to render a valid judgment or decree 
a court must have jurisdiction of the person as well as of 
the subject matter, and it is essential that jurisdiction of 
the person shall have been obtained by the due service of 

process. Wetmore v. Karrick, 205 U. S. 141, 27 S. Ct. 
434, 51 I. Ed. 745. 
When Personal Service Required. — Where a personal 
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judgment is sought against a defendant it is essential that 
personal service of summons be made on him. Currie y. 
Mining Co., 157 N. C. 209, 72 S. E. 980. 
Charged with Notice. — Notice to the adverse party of 

a motion in term for a judgment by default for the want 
of an answer is not necessary, for in legal contemplation 
the defendant is in court by service of a summons and is— 
charged with notice of whatever action the court takes 

during the pendency of the suit. Reynolds v. Greensboro 
Boiler, etc., Co.,.153) N.C. 342, 69° S. EH. 248; Jernigan’ v. 
Jernigan, 178 N. C. 84, 100 S. E. 184. 
Judgment Void Where No Process Had. — Where there 

is no service of process the court has no jurisdiction and 
its judgment is void. Bank vy. Wilson, 80 N. C. 200; 
Stancill v. Gay, 92 N. C. 455, 462. 

III. AFFIRMATIVE RELIEF BY DEFENDANT. 

Judgment by Default Not Allowed Where Court Per- 

mits Formal Denial. — The defendant is not entitled to 
judgment by default on his counterclaim where the couzt 
in the exercise of its discretion allows a formal denial to 
be entered. ‘Tillinghast Co. v. Cotton Mills, 143 N. C. 268, 
55 S. E. 621; Bernhardt v. Dutton, 146 N. C. 206, 59 S. 

E. 651. 
IV. REAL PROPERTY. 

Recovery of the Property Sought. — Where in an action 
to recover land, the defendant fails to file, or is not excused 
from filing the required bond, a judgment by default may 
be entered; and this is true even if there has been a failure 

to file an answer arising from excusable neglect. Vick v. 

Baker, 122 N. C. 98, 100, 29 S. E. 64. 
Possession of the Property. — In an action to recover 

possession of land, where the defendant fails to file an answer 
or the required bond, and does not ask leave to answer 
without giving bond until the time for answering has ex- 
pired, it is proper to enter judgment by default. Jones v. 

Best, 121 N. Cy 154) 2855.08.37. 
Where a tenant is joined with his landlord as co-defend- 

ant, and the tenant fails to give the required undertaking, 

judgment may be entered against him. Harkey v. Hous- 

FOU ODEN Ganloz. 

Time of Filing. — The trial judge, in his discretion, may 

permit a defendant at the trial to file the required bond. 

Carraway v. Stancill, 137 N. C. 472, 49 S. E. 957. 

Notice. — Upon the failure of the defendant to file the 

necessary bond, it is error to strike out his answer and 

enter judgment by default without due notice and an op- 

portunity to show cause. Cooper v. Warlick, 109 N. C. 

672, 14 S. E. 106. See also, McMillan v. Baker, 92 NouG 

Toile 
Waiver of Bond. — The bond required of the defendant 

is for the benefit of the plaintiff and he can waive it, and 

will be deemed to have done so, if he allows a number of 

terms of court to pass without demanding it. If not 

waived entirely, it is waived until demanded. McMillan v. 

Baker, 92 N. C. 111. ; 

Failure to “Justify” Bond. — A failure to file a “justi- 

fied” bond, as is required, does not necessarily avoid the 

bond, but it is a defect which may be cured by waiver. 

Becton v. Dunn, 137 N. C. 559, 560, 50 S. EH. 289. 

V. PERSONAL PROPERTY. 

Editor’s Note.—The Act of 1929 added subsection 5. 

VI. SETTING ASIDE. 

Meritorious Defense.—A judgment by default final for 

want of an answer, when it is made to appear on appeal 

that one by default and inquiry should have been entered, 

is an irregular judgment, but on defendant’s motion to set 

aside, he must show a meritorius defense. Baker v. Corey, 

195 N. C. 299, 141 S. E. 892; Standard Supply Co. v. Vance 

Plumbing, etce., Co. 195 N. C. 629, 143 Ss. E. 248. 

Remand for Determination of Question.—Where on appeal 

from the setting aside an irregular judgment of default final 

it does not appear that the question of a meritorious defense 

was considered or passed upon, and that the movent in- 

tended to allege one, the case will be remanded for the 

determination of this question as to whether the defendant 

has such meritorious defense as calls for the vacating of 

the judgment. Baker v. Corey, 195 N. C.. 299)" 141" Sa. 

892. 

§ 1-212. By default and inquiry.—In all other 

actions, except those mentioned in § 1-211, when 

the defendant fails to answer and upon a like 

proof, judgment by default and inquiry may be 

had, and inquiry shall be executed at the next suc- 

ceeding term. .I1f the taking of an intricate or long 
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account is necessary to execute properly the in- 
quiry, the court, at the return term, may order the 

account to be taken by the clerk of the court or 
some other fit person, and the referee shall make 
his report at the next succeeding term; in all other 
cases the inquiry shall be executed by a jury, un- 
less by consent the court is to try the facts as 
well as the law. (Rev., s. 557; Code, s. 386; C. S. 
596.) 
Cross References.—See 

1-211. 
Editor’s Note. — This 

of a ‘“‘residuary clause,” 

also, § 1-209. See note under § 

section is somewhat in the nature 
the provisions of which are appli- 

cable to all those classes of cases not falling within the pro- 
visions of section 1-211. The same purpose found in 
section 1-211 is likewise embodied in this section, al- 
though the procedure herein provided is more time-con- 
suming since it is necessary in these cases to determine, 
by way of inquiry, the respective rights of the parties and, 
more particularly the precise amount of recovery the 
one is entitled to receive. 
Nature in General. — “A judgment by default is one 

thing; a judgment by default and inquiry consists of two 
things. There are two kinds of judgments by default—one 
final, the other interlocutory. In actions sounding in dam- 
ages the interlocutory judgment, which is rendered for 
want of an answer, is an admission or confession of the 
cause of action; and there follows a wiit of inquiry by 
means of which the damages are to be assessed.’ (Black 
type by the Court.) Junge v. MacKnight, 137 N. C. 285, 
288, 49 S. E. 474. See also Bowie v. Tucker, 206 N. C. 56, 
173 S. E. 28, also referring to sections 1-209 to 1-211. 
A judgment by default and inquiry for the want of an 

answer establishes the cause of action and leaves the 
question of the amount of damages open to the inquiry. 
Farmer-Cole Plumbing Co. v. Wilson Hotel Co., 168 N. C. 
577, 84 S. E. 1008; Armstrong v. Ashbury, 170 N. C. 160, 
86 S. E. 1038; but the burden of proving any damages be- 
yond such as are nominal still rests upon the plaintiff. 
Hill v. Hotel Co., 188 N. C. 586, 125 S. E. 266. 
A judgment by default and inquiry is conclusive that the 

plaintiff has a cause of action and entitles him to nominal 
damages without further proof. Foster v. Hyman, 197 N. 
CG) 189;7 148 Ss" B36: 

A judgment by default final as authorized by § 1-211, is 
different in effect and result from a judgment by default 
and inquiry as authorized by this section. The former 
establishes the allegations of the complaint and concludes 
by way of estoppel, while the latter “establishes a right 
of action in the plaintiff of the kind stated in the com- 
plaint” the precise character and extent of which remain 
to be determined by a hearing in damages and final judg- 
ment thereon. DeHoff v. Black, 206 N. C. 687, 689, 175 
Soe ees, 79 
Where Action Sounds in Damages. — In an action sound- 

ing-in damages, for an unliquidated money demand, the 
judgment should be by default and inquiry. Moore vy. 
Mitchell, 61 N. C. 304. 

In actions sounding in damages, as in assumpsit, cove- 
nant and trespass, a judgment by default is only inter- 
locutory, and the amount of damages must be ascer- 

tained by a jury. But in actions not sounding in damage 
it is held, that if the plaintiff’s claim for damages is pre- 
cise and final by the agreement of the parties, or can be 
rendered certain by mere computation, there is no need of 
proof, as the judgment by default admits the claim. An 
inquiry is necessary only where the claim is uncertain. 
Adrian v. Jackson, 75 N. C. 536, 539, cited in note in 20 

TR Aes, Nas ss) oe 
Where a complaint has been properly filed showing a 

right of action for unliquidated damages, a judgment by 

default and inquiry establishes plaintiff’s right of action 
and that he is entitled at least to nominal damages. And 
in this State it is further held that such a judgment con- 
cludes on all issuable facts properly pleaded and that evi- 
dence in bar of plaintiff’s right of action is not admissible 
on the inquiry as to damages. DeHoff vy. Black, 206 N. 
Cuyn687; “689, PA75 Sie Ee P79: 
Action on Official Bond. — See note of Battle y. Baird, 

118 N. C. 854, 24 S. E. 668. Section 1-211,—Analysis Line, 
“Definite Debt.” 
Action on Contract for Goods Sold and Delivered. — See 

note of Jeffries v. Aaron, 120 N. C. 167, 26 S. E. 496, Sec- 
tion 1-211,—Analysis Line, ‘Definite Debt.’ 
Where Amount Cannot Be Ascertained by Computation. 

—Where it appears that the amount of the final judgment 
on default of answer could not be ascertained by computa- 
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tion or be fixed by the terms of the contract sued on, it superior court and be 
is proper to enter judgment by default and inquiry. Skin- 
merave verty..107 WN. C.. 103;.12.S. E. 118. 
Time of the Inquiry. — An inquiry as to damages can- 

not be executed at the same term or that at which judg- 
ment by default is rendered, unless it is expressly allowed 
by statute. Brown v. Rinehart, 112 N. C. 772, 774, 16 S. E. 

840. 
Where it appears on appeal that tne inquiry was made at 

tne same term the cause will be remanded so that the in- 
quiry may be made as this section provides. And this is 
true although the defendant was in the courtroom and did 
not except to the inquiry or to the submission of the issues 
there in the capacity of a witness for plaintiff. As to whether 
a party may waive this provision of the statute, quaere? 
Foster v. Hyman, 197 N. C. 189, 148 S. E. 36. 
Cited in Ward & Ward v. Agrillo, 196 N. C. 95, 96, 144 S. 

E. 697. 

§ 1-213. By default for defendant.—lIf the answer 
contains a statement of new matter constituting a 

counterclaim, and the plaintiff fails to reply or de- 
mur thereto, the defendant may move for such 

judgment as ne is entitied to upon such statement; 
and if the case requires it, an order for an inquiry 
of damages by a jury may be made. (Rev.,, s. 
meas. Code, s..249;.C..C.P.,-s..106; C.S. 597.) 
Editor’s Note. — In the dissenting opinion by Walker, J., 

in Wilmington v. Bryan, 141 N. C. 666, 682, 54 S. BE. 543, 
it is intimated that in view of the fact that the section does 
not expressly make provision for the defendant taking 
judgment for the excess of his counterclaim, as is the case 
of the plaintiff whose claim exceeds the defendant’s count- 
erclaim, it is contemplated that there be rendered a sepa- 
rate judgment for the respective claims of the parties. 
But there was an inclination to construe the section so as 
to conform with the general spirit of the code that all 
controversies should be settled in one action and as far as 
possible by one judgment. 

Section Applicable Only Where Affirmative Relief Sought. 
—It is only when a counterclaim is relied on as grounds 
for substantial relief that the plaintiff’s failure to reply 
may afford grounds for a judgment for want of a replica- 
tion, but not when the matter constitutes a defense to the 
action merely. Barnhardt v. Smith, 86 N. C. 473, 483. 
Where Defendant’s Counterclaim Unanswered. — Where 

the defendant seeks substantial relief in his answer, by 
way of counterclaim, and the plaintiff fails to reply (or 
demur) thereto in apt time, the defendant is entitled to 
judgment for such relief as the facts therein set forth may 
warrant. Dempsey v. Rhodes, 93 N. C. 120, 127, and the 
defendant is entitled to judgment even though the objec- 
tion to his counterclaim would have been granted if it had 
been made in apt time and form. Rountree vy. Britt, 94 

Nec, 5 104. 
Where in an action in which defendants set up a counter- 

claim, the plaintiff failed to reply thereto, and the defend- 
ants failed to except to a refusal of their motion for judg~- 
ment by default, it was held, that the defendants had 

waived the right to judgment on their counterclaim jor 
failure to except. Faucette v. Tudden, 117 N. C. 170, 171, 
msg. FE. 173. 
Recovery by Administrator Prior to That on Defendant’s 

Counterclaim. — Where an administrator recovers judg- 
ment upon his cause of action, and the defendant also upon 
his counterclaim, the former is entitled to an execution for 
the entire amount of his recovery; but the execution on 
the defendant’s judgment will be stayed until it is ascer- 
tained what amount of the assets of the estate of the in- 
testate is applicable thereto. Rountree v. Britt, 94 N. C. 
104. 
Cited in Standard Supply Co. v. Vance Plumbing, etc., 

Co., 195 N. C. 629, 143 S. E. 248; Baker v. Corey, 195 N. C. 
299, 141 S. E. 892; Bowie v. Tucker. 206 N. C. 56, 58, 173 

S E. 28. 

§ 1-214. Judgment by default where no answer 
filed; record; force; docket.—If no answer is filed, 
the plaintiff shall be entitled to judgment by de- 
fault final or default and inquiry as authorized by 
§§ 1-211, 1-212, and 1-213, and all present or 
future amendments of the said sections; and 
all judgments by default final shall be duly re 
corded by the clerk and be docketed and indexed 
in the same manner as judgments rendered in term, 
and in all respects be and become judgments of the 
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of the same force and effect 
as if rendered in term and before a judge of the 
superior court; and in all cases of judgment by 
default and inquiry rendered by the clerk, the clerk 
shall docket the case in the superior court at term 
time for trial upon the issues raised before a jury, 
or otherwise, as provided by law, and all judg- 
ments by default and inquiry shall be of the same 
force and effect as if rendered in term and before 
a judge of the superior court. (Ex. Sess., 1921; c! 
92,;'s. 9; Cor Sersorta):) 
Cited in Earle v. Earle, 198 N. C. 411, 151 S. E. 884: 

Cook v. Bradsher, 219 N. C. 10, 12 S. E. (2d) 690. 

§ 1-215. Time for rendering judgments and or- 
ders.—Judgments and orders may be rendered 
by the clerk on any day of the week except Sun- 
days. All judgments rendered by the clerk in 
any county on the same day and docketed on that 
day, or within ten days thereafter, are held and 
deemed to have been rendered and docketed on 
the same day for the purpose only of establishing 
equal priority as among such judgments. In a 
special proceeding, the clerk may enter any judg- 
ment or order, either interlocutory or final, and 
confirm any sale on any day of the week except 
Sundays. (Ex. Sess. 1921, c. 92, gs. 10; 1923, c. 
68; 1943, c. 301, s. 2; C. S. 597(b).) 
Local Modification —Vance: 1941, c. 139, s. 2. 
Editor’s Note.—Prior to the 1943 amendment, which made 

this section applicable to orders, judgments were required 
to be entered by the clerk on Mondays. 
Cross References.—As to judgments zuthorized 

tered by clerk, see § 1-209. As to validation 
deeds and judgments made after foreclosure of mortgages 
and deeds of trust wherein confirmation of sale was made 
on a day other than the first or third Monday of the month, 
see § 45-31. 

to be en- 

of certain 

§ 1-215.1. Judgments or orders not rendered on 
Mondays validated.—In any caSe where, prior to 
the ratification of this section, any judgment or 
order, required to be rendered or signed on Mon- 
day, has been réndered or signed by any clerk of 
the superior court on any day other than Monday, 
such judgment or order is hereby declared to be 
valid and of the same force and effect as if the 
day on which it was signed or rendered had been 
a Monday; and any conveyance executed by any 
commissioner or other person authorized to make 
a conveyance in any action or special proceeding 
where the appointment of the commissioner or 
other person, the order of sale, the order of re- 
sale, or the confirmation of sale was made on a 
day other than Monday, is hereby declared to 
be valid and to have the same force and effect as 
if the day on which such judgment or order was 
rendered had been a Monday. (1943, c. 301, s. 4.) 

Editor’s Note——The act from which this section derives 
was ratified February 26, 1943. 

§ 1-216: 
Sale Cassi 

Repealed by Session Laws 1943, c. 

§ 1-217. Certain default judgments validated,— 
In every case where, prior to the first day of 
January, one thousand nine hundred and twenty- 
seven, a judgment by default final has been en- 
tered by the clerk of the Superior Court of any 
county in this state on a day other than Monday, 
contrary to §§ 1-215 and 1-216, such judgment 
shall be deemed to have been entered as of the 
first Monday immediately following the default 
and is hereby to all intents and purposes validated; 
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provided, however, nothing in this section shall be 
construed to affect the rights of any interested 
party, as provided in section 1-220 other than for 
irregularity as to date of entry of the judgment by 
the clerk of the court. (1927, c. 187.) 

§ 1-217.1. Judgments based on summons er- 
roneously designated alias or pluries validated— 
In all civil actions and special proceedings where 
the defendants were served with summons and 
judgment thereafter entered, or any final decree 

made, the said judgments or decrees shall not be 
invalidated by reason of the fact that the sum- 
mons, although designated an alias or pluries 
summons, was not actually such: Provided, that 

this section shall not apply where the first sum- 

mons was issued more than five years preceding 
March 6, 1943. (1943, c, 532.) 

§ 1-218. Rendered in vacation; confirmation of 

judicial sales——In all cases where the superior 
court in vacation has jurisdiction, and all of the 
parties unite in the proceedings, they may apply 
for relief to the superior court in vacation, or in 
term time, at their election. 

Sales made by receivers or commissioners ap- 
pointed by the superior court, unless governed 
by the provisions of § 45-28, as amended, may 
after ten days from the date of sale, in the absence 
of objection or raise in bid, be confirmed, or in 

case of objection or raise in bid, resales may be 
ordered, without notice, in chambers in any county 
in the judicial district, in which the proceedings 
are pending, by the resident judge or the judge 
holding the courts of said district; but this shall 
not diminish the power of the court in term time 
to act in such matters as now provided by law 
where no order has been made under this section. 
(Reéy,,°S:2559; Code, 6. 330;21871-o op oo7 ce 
361;1'C, .S.-598.) 

Cross References.—As to jurisdiction, in vacation and at 
term, see § 7-65. As to appeal from decision of utilities 
commissioner, at term or in vacation, see §§ 62-20, 62-22, As 

to relief in mandamus, at term or in vacation, see § 1-513, 
For corresponding sections to the second paragraph of this 

section, see also, §§ 1-404, 1-506, 55-154, 45-28, 46-45. 
Editor’s Note.—The 1937 amendment added the second 

paragraph of this section. 
For article discussing effect of amendment, see 15 N. C. 

Law Rev. 338. 
Judgment May Be Taken out of Term by Consent. — By 

consent of the counsel of both sides, a judgment may be 
entered in vacation. Westhall v. Hoyle, 141 N. C. 337, 53 
S. E. 863, and cases cited. 

Amendment of Judgment after Adjournment without 
Consent Invalid. — An amendment of a judgment made by 
a judge after the last session of the court, in his room at 
a hotel, without the consent, and in the absence of the op- 
posing counsel, is invalid. Hinton v. Insurance Co., 116 
Ne Ceo" lesa by 2201: 

Resale.—Where a commissioner, appointed to hold a fore- 
closure sale, advertises and sells the property in conform- 
ity with the order, but reports that the last and highest 
bid is less than the value of the property and recommends 

a resale, and the clerk orders a resale, the judge of the su- 

perior court, upon the appeal of one of the trustees from 
the order of the clerk, has jurisdiction to hear and deter- 

mine the matter and order a resale at chambers while hold- 
ing a criminal term of court in the county. Harriss v. 
Hughes, 220 N. C. 473, 17 S. E. (2d) 679. 

Cited in Edmundson vy. Edmundson, 222 N. C. 181, 22 S. 
E. (2d) 576. 

§ 1-219. On frivolous pleading.—If a demurrer, 
answer or reply is frivolous, the party prejudiced 
thereby may apply to the court or judge for judg- 

ment thereon, which may be given accordingly. 

CIVIL PROCEDURE—JUDGMENT § 1-220 

(Reye's: 560; Codes. 3883.C C) Pais cise Cus, 
599.) 
Cross References.—As to sham or irrelevant defenses, 

stricken out on motion, see § 1-126. As to irrelevant or 
redundant matter in pleading, stricken on motion, see §$ 
1-153. 

Purpose of the Section. — The main object of this sec- 
tion is to prevent the rights of one of the parties from 
being prejudiced by the impertinent and unwarranted 
pleadings of the other, and to accomplish this result the 
provision of the section, when brought into operation, 
simply sets the demurrer (or answer) aside, and leaves the 
party prejudiced by it to obtain his judgment as if it had 
not been filed. Shinner v. Terry, 107 N. C. 103, 12 S. E. 
118. 

Nature of Frivolous Answer. — A frivolous answer, en- 
titling the plaintiff to a judgment on the pleadings, is one 
which is manifestly impertinent, as alleging matters which 
do not affect the plaintiff’s right to recover. Dail & Bros. 
v. Harper, 83 N:. C..5, 8. 
When the answer is filed in good faith, and the matter 

of it is not manifestly impertinent, the defendant is en- 
titled to have the facts alleged therein admitted by de- 
murrer or passed on by the jury. Dail & Bros. v. Harper, 

SSEN Cals 
Its Bad Character Should Be Apparent. — An answer 

should never be held frivolous unless it is so clearly and 
palpably bad as to require no argument or illustration to 
show its character. Hull Co. v. Carter, 83 N. C. 249. 
Manner of Objecting. — On the refusal of the court to 

hold the answer frivolous, no appeal lies, but the plaintiffs 
should have their exception noted in the record, and if 
they should lose their case at the trial term the exception 
would then come up on appeal from the final judgment, 

or by motion for judgment non obstante veredicto. Wal- 

ters v. Starnes, 118 N. C. 842, 24 S. E. 713; Joyner v. Rob- 
Gets: 112) Noy Coli e113 16S ol Ze Abbott v. Hancock, 
AZ3INS (CL E89F S0seol (Sa Eiy 27ls 
Judgment on Frivolous Answer.—When the complaint in 

an action on a note is verified, judgment may be rendered 
on a frivolous answer. Bank v. Pearson, 119 N. C. 494, 

2OWiS, ees 405 
Nature of Frivolous Demurrer. — A demurrer is not 

frivolous that raises a question fit for consideration or dis- 
cussion. New Bern Banking Co. v. Duffy, 156 N. C. 83, 
dae) Fy. 963 ; 

Relief. — When a demurrer to the complaint is frivolous, 
the plaintiff is entitled to judgment by default, unless the 
trial court is of the opinion that in the exercise of a dis- 
cretion the facts justify permission to answer over. Mor- 

gan v. Harris, 141% N.C 358, 54 S.-H. 381. 
Cited in Shuford v. Narurccet, 198, N. C25, 150 Si bes Glss 

§ 1-220. Mistake, surprise, excusable neglect.— 

The judge shall, upon such terms as may be just, 
at any time within one year after notice thereof, 
relieve a party from a judgment, order, verdict or 
other proceeding taken against him through his 
mistake, inadvertence, surprise, or excusable neg- 

lect, and may supply an omission in any proceed- 
ing. The clerk may hear and pass upon motions 
to set aside judgments rendered by hiin, whether 
for irregularity or under this section, and an ap- 
peal from his order on such motion shall lie to 
the judge at the next term, who shall hear and 
pass upon such motion de novo: Provided, how- 
ever, nothing in this section shail be construed to 
affect the rights of innocent purchasers for value 
in foreclosure proceedings where personal service 
is Obtained. (Rev., s. 513; Code, s. 274; 1893, ¢: 
§1:.C. C Pos. 1393-Ex esse coz coe 
C.-S, 600.) 

J. In General. 
II. The Relief. 

III, Application of the Principles. 
A. Neglect of Party. i 

S$. 148 

B. Neglect of Counsel. 7 
C. Omissions. 5 

IV. Pleading and Practice. i 

Cross Reference. & 
As to authority of a judge to enlarge time for plead- 

ings, ete., in his discretion, see § 1-152. 
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I. IN GENERAL. 

Editor’s Note.—The last provision of this section was added 
by the Ex. Sess. of 1921. 

The older decisions indicate that this section received, at 
first, a rather strict construction and the party seeking relief 
hereunder was required to show that his case fell within the 
accepted definition, which was a rigid one, of the particular 
term on which he based his request. However, the courts, in 
the more recent cases, have been far more liberal. The statute 
is remedial in its nature and bespeaks the legislative intent 
for the courts to discover the substantial rights and equities 
of the parties and to prevent as far as possible the miscar- 
riage of justice because of some technical rule of law. 

In reference to the conflicting decisions under this section, 
the court in Depriest v. Patterson, 85 N. C. 376, 378, said: 
“The cases are numerous and not in entire harmony upon 
the proper rendering of this statute, which enlarges the 
authority of the court over its own judgments, and permits, 
in specified cases, their reversal (or modification) within a 
year after notice of their rendition, at the discretion of the 

court.” (Parentheses supplied.) 
Applies only to Matters of Fact.—This section does not 

extend to mistakes as to the law applicable, but only as to 
matters of facts by which the party may reasonably be mis- 
led or surprised. Skinner v. Terry, 107 N. C. 103, 12 S. E. 118. 
The remedy provided by this section is restricted to the 

parties aggrieved by the judgment or order sought to be 
set aside, and the superior court has no power to set aside 
a judgment or order once rendered upon motion of a stran- 
ger to the cause. In re Hood, 208 N. C. 509, 511, 181 S. 
EB. 621, citing Smith v. New Bern, 73 N. C. 303; Edwards 
v. Phillips, 91 N. C. 355. 
Applicable to Both Adult and Infant Parties.—In applica- 

tion for relief under this section no distinction is made be- 
tween adult and infant parties, provided the latter are rep- 
resented according to the requirements of the law and the 
practice of the court. Mauney v. Gidney, 88 N. C. 200. 
Not Applicable to Irregular Verdicts.——Where an irregular 

verdict is rendered by the court the same cannot be set 
aside or altered under the provisions of this section. Becton 
v. Dunn, 137 N. C. 559, 50 S. E. 289; Gough v. Bell, 180 
N. C. 268, 104 S. E. 535; Hood v. Stewart, 209 N. C. 424, 
134 S. E. 36. 
Nor to irregular judgment. Simms vy. Sampson, 221 N. 

C. 379, 38, 20 S. E. (2d) 554, citing Duffer v. Brunson, 
188 N. C. 789, 125 S. E. 619; Becton vy. Dunn, 137 N. C. 
aot, 50 8. FE. 289. 

Where Judgment Rendered on Verdict.—The statute, in 

conferring the power, confines its exercise to judgments ren- 
dered under the specified conditions, and does not embrace 
such as necessarily follow the verdict, and the setting aside 
of which, without at the same time disturbing the verdict, 
would be of no advantage to the party, for it must again be 
entered in response to the jury findings. Flowers v. Alford, 
111 N. C. 248, 16 S. E. 319. Hence, where a judgment has 
been rendered on a verdict the judgment and verdict may not 
be set aside for excusable neglect under this section, Brown 
v. Rhinehart, 112 N. C. 772, 777, 16 S. E. 840; Clemmons v. 
Field, 99 N. C. 400, 6 S. E. 790. 

Applicable only to Judgments Rendered at Prior Terms.—A 
motion to set aside a judgment for excusable neglect, made 
at the time the judgment was signed, will be denied, such 
matters being in fieri during the term, as this section applies 
only to judgments rendered at prior terms. Gold v. Max- 
well, 172 N. C. 149, 90 S. E. 115. 

Excusable Neglect and Meritorious Defense——A judg- 
ment may be set aside under this section if the moving 
party can show excusable neglect, and that he has a meri- 
torious defense. Dunn v. Jones, 195 N. C. 354, 356, 142 S. 
E. 320. And see Henderson Chevrolet Co. v. Ingle, 202 N. 
C. 158, 162 S. E. 219; Bowie v. Tucker, 206 N. C. 56, 59, 
173 S. E. 28, affirming 197 N. C. 671, 150 S. E. 200; Jones 
. Craddock, 211 N. C. 382, 19 S. FE. 224. 
The action of the trial court in setting aside the judg- 

ment for surprise and excusable neglect, etc., and placing 
the parties in statu quo, will be upheld on appeal, under 
this section, the record disclosing that the answer of the 
defendant set up a meritorious defense. Cagle v. William- 
Bon, 200 N. C. 727, 158 S. E. 391. 
The court’s order setting aside the judgment by default 

against the corporation that had not been properly served 
with summons on the ground of excusable neglect was not 
error, the motion having been made in apt time and a mer- 
itorious defense also being found as a fact upon support- 
ing evidence. Hershey Corp. v. Atlantic Coast Line R. Co., 
ms WN. C. 184, 165 S. E. 550. 
Where a cause has been remanded to the State from the 

Federal court by the latter court, and the clerk of the 
former court has had entered, without notice to defend- 
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ant, a judgment by default and inquiry for the want of 
an answer, pending the disposition of the cause in the 
Federal Court, and the order of remand has been regularly 
made, upon motion of the plaintiff’s attorney, the judge of 
the Superior Court of the State having jurisdiction may 
set aside the judgment by default and inquiry upon the 
ground of mistake, inadvertence, surprise, or excusable 
neglect, upon the showing of a meritorious defense. Abbitt 
v. Gregory, 195 N. C. 203, 141 S. E. 587. 
Where the judge presiding at a term of the Superior 

Court corrects a judgment he has inadvertently signed 
dismissing the action, and in the absence of the defend- 
ant, enters a judgment sustaining a demurrer to the 
complaint and granting the parties additional time in 
which to file amended pleadings, and the plaintiff files an 
amended complaint, a copy of which the defendant fails 
to receive, and the clerk grants a judgment by default 
and inquiry thereon, the action of the trial court at a 
succeeding term setting aside such judgment for ex- 
cusable _neglect without a finding of a meritorious de- 
fense will be reversed. Bowie v. Tucker, 197 N. C. 67}, 
150 S. E. 200. 

Meritorious Defense Must Be Shown.—In order to set aside 
a judgment for mistake, surprise or excusable neglect, there 
must be a showing of a meritorious defense so that the courts 
can reasonably pass upon the question whether another trial, 
if granted, would result advantageously for the defendant. 
Farmers, etc., Bank v. Duke, 187 N. C. 386, 122 S. E. 1; 
Hill vy. Huffines Hotel Co., 188 N. C. 586, 125 S. E. 266. 
See also Fellos v. Allen, 202 N. C. 375, 162 S. E. 905; 
Hooks v. Neighbors, 211 N. C. 382, 385, 199 S. E. 236; 
Garrettyv. (rent; 216 IN. C. 162, 4-S° EB. acd), 319: 
A party seeking to have a judgment set aside on the ground 

of excusable neglect, must at least set forth in his application 
such a case as prima facie amounts to a valid defence; 
whether the defence is valid, is a question to be determined 
a the court, not by the party. Mauney vy. Gidney, 88 N. 

- 200. 

A denial of a motion to set aside a judgment under 
this section, will not be disturbed on appeal when there 
is neither allegation nor finding of a meritorious defense, 
and tke supreme court will not consider affidavits for the 
purpose of finding facts in motions of this sort. Clayton v. 
Clarks 2125 NewG.53/4;. 193. Sand. 404; 

Same—When Defendant Non Compos Mentis.—A judgment 
obtained against one who was non compos mentis is not 
void, but voidable, and can only be set aside for excusable 
neglect and the showing of a meritorious defense. Farmers, 
etc:, Bank? vy.) Duke, 187, Nv’ C., 386, 122:'S; FE: 1. 
Under this section a verification of a complaint which is 

sworn to with uplifted hand rather than on the Bible is not 
a sufficient ground for setting aside a judgment entered by 
default. Fellos v. Allen, 202 N. C. 375, 376, 162 S. E. 905. 
Where the trial court uon conflicting evidence finds as 

_a fact that the summons in the action was in fact served 
on the defendant, the finding is conclusive. Hooker v. 
Forbes, 202 N. C. 364, 162 S. E. 903. 

Consent Judgment.—Where the court enters a judgment 

on its record appearing to have been by the consent of the 
parties, it cannot thereafter be changed or altered, or set 
aside, without the consent of the parties to it, unless it ap- 
pears, upon proper allegation and proof and a finding of the 
court wherein it had been entered, that it was obtained by 
fraud or mutual mistake, or that consent had not in fact been 
given. The burden is on the party attacking the judgment 
to show facts which will entitle him to relief. Gardiner v. 
May, 172 N. GC. 192) 89 Si... 955. 
Where, upon a motion to set aside a judgment for sur- 

prise and excusable neglect as provided by this section, on 
the ground that the judgment was a consent judgment 
and was signed by movent’s attorney without authority, 
and a motion to set aside the consent judgment for such 
want of authority by movent’s attorney, the court finds, 
upon evidence by affidavits, that the attorney was duly 
authorized to sign the judgment for movent, the finding is 
conclusive on the Supreme Court upon appeal, and the 
order refusing the motions will be upheld. Alston y. 
Southern Ry. Co., 207 N. C. 114, 176 S. E. 292. 
Valid Judgment Regularly Entered—In order for the 

trial judge to set aside a judgment of the clerk of court, 
for default of an answer, under this section, the judgment 
must be a valid one and regularly entered. Abbitt v. Greg- 
OLY GOON, G.2030 141 S. 0 B. 1587. 
The “Mistake, etc.,”’ Must Be of the Party Seeking Relief.— 

This section applies only where the mistake, surprise, etc. is 
that of the party seeking relief and has no application where 
the mistake, and surprise arises from the fraudulent conduct 
of another, Boyden v. Williams, 80 N. C. 95; nor where a 
motion is made to correct an erroneous judgment rendered at 
a former term if it appears that the error committed was 
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that of the court and not that of the party. Simmons v. 
Dowd, 77 N. C. 155. 
Time.—A party operating under this section has a right 

to set aside a judgment rendered against him within a year 
after notice thereof, Howell v. Harrell, 71 N. C. 161, 162; 
Long v. Cole, 74 N. C. 267: and where the motion is not 
made within such time it is fatal to the proceedings. Young 
v. Greenlee. 85 N. C. 593, 594. But an irregular judgment 
need not be set aside within this period. Monroe v. Whitted, 
79 WINGBET 2508S (S108 
Same—Estimation of Period Allowed.—Where the judgment 

complained of is rendered on a summons personally served 
within the jurisdiction, this one-year period shall be esti- 
mated from its rendition. Lee v. McCracken, 170 N. C. 575, 87 
S. E. 497; Mclean v. McLean, 84 N. C. 366. 
Personal Notice Required.—The language “through his” 

contained in this section indicates personal knowledge. Foster 

v. Allison Corp., 191 N. C. 166, 131 S. E. 648. Where not 
personally served, the party may make his motion within 
twelve months after actual notice of the judgment. McLean 
v. McLean, 84 N. C. 366, 367; Jernigan v. Jernigan, 178 N. 
C. 84, 100 S. E. 184. 

Where a party has been brought into court by the personal 
service of a summons, or voluntarily does so as a party 
defendant, he is presumed to take notice of all the various 
legal steps in the proceedings, and when he seeks to have a 
judgment therein rendered set aside after notice, etc., he 
must show the surprise, mistake or excusable neglect neces- 
sary for his purposé within one year, under the previsions of 
this section. Foster v. Allison Corp., 191 N. C. 166, 131 S. 
E. 648; Askew v. Capehart, 79 N. C. 17. 
Where judgment was rendered against the defendant in a 

justice’s court, from which he appealed to the superior court, 
where judgment was again rendered against him, he making 
no defence to the action, and more than one year after the 
docketing of the judgment the judge of the superior court sets 
the same aside and ordered the case to be reopened on the 
ground that defendant had no notice of the judgment, it was 
held to be error. McDaniel v. Watkins, 76 N. C. 399. 
Same—Where Service Had by Publication. — Where the 

summons is served by publication the rights of the parties are 

more directly affected and controlled by sec. 1-108 and not 
under this section. Bank vy. Palmer, 153 N. C. 501, 69 S. 
E. 507; Foster v. Allison Corp., 191 N. C. 166, 131 S. E. 648. 

Applicable in Supreme Court.—Although this section, in 
terms, applies only to a judge of the superior court, the spirit 
and equity of its provisions extend equally to the Supreme 
Court, and the same power resides here to relieve from a 
judgment taken against a party through ‘‘mistake, inadvert- 
ence, surprise or excusable negligence.” Wade v. New 
Berige7o) IN. . Gr 318, 0319. 
Facts Must be Stated.—Before a judge can vacate a judg- 

ment under this section on the grounds of excusable neglect 
he must find and state the facts. Clegg v. New York White 
Soapstone Co., 66 N. C. 391; Powell v. Weith, 66 N. C. 423. 
Nature of Question Involved.—The mistake, surprise, in- 

advertence or excusable neglect, as a ground for relieving a 
party from a judgment, etc., is a question of law, and if the 
judge below errs in his ruling in regard thereto, his decision 
is subject to review. Powell v. Weith, 68 N. C. 342, 343. 
Applied in Anderson y. National Union Fire Ins. Co., 

202INE. CG. 835, 162° "S. 9227) Snell ty, Arthur, a e0or Name 
405 sds ot. 171, 

Cited in Buchanan v. B. & D. Coach Line, 194 N. C. &12, 
813, 140 S. E. 439; Union Nat. Bank v. Hagaman, 208 N. 
Cr 1915193, 179 S. "EE. 7593 O’Briant’ vy, Bennett, 2137 NaC, 
400, 196 S. E. 336; Rosser v. Mathews, 217 N. C. 132, 6 S. 
E. (2d) 849; State v. Pelley, 222 N. C. 684, 24 S. E. (2d) 635. 

Il. THE RELIEF. 

Discretionary with the Judge.—The application for relief 
under this section is addressed to the discretion of the judge 
presiding. Bank v. Foote, 77 N. C. 131, 132. 
The discretion to set aside a judgment is not given by this 

section, unless there has been excusable neglect. If the 
judge finds correctly that the negligence was inexcusable, 
that ends the motion; if he finds correctly that the negligence 
was excusable or not, his discretion to set aside is not re- 
viewable, unless in case of gross abuse of discretion. Norton 
v. McLaurin, 125 N. C. 185, 34 S. E. 269. As to setting aside 
the judgment see note of Beck v. Bellamy, 93 N. C. 129— 
analysis line, “Pleading and Practice.” 

The setting aside of a judgment under this section is 

in the sound legal discretion of the trial judge. Dunn v. 
Jones, 195 N. C. 354, 142 S. E. 320. 
Nature of Relief.—A judgment may be set aside, in whole 

or in part; the court is invested by the statute with full 
legal discretion over the matter. Geer v. Reams, 88 N. 

Ce 197, . 198: 

Refusal to Entertain Motion.—The provisions of this section 

CH. 1. CIVIL PROCEDURE—JUDGMENT § 1-220 

make it discretionary with a judge whether he will relieve a 
party against a judgment taken against him through his “‘in- 
advertence, mistake, surprise, or excusable neglect.” If a 
judge refuses to entertain a motion to set aside a judgment 
for any of the enumerated causes, because he thinks he has 
no power to grant it, then there is error, and he has failed 
to exercise the discretion conferred on him by law. Hudgins 
v. White, 65 N. C. 393. 

Injunction Impreper. — An injunction to restrain plaintiff 
from executing his judgment against defendant will not be 
granted. The proper remedy to remove an alleged grievance 
is an application to modify the terms of the judgment. Parker 
v. Bledsoe, 87 N. C. 221; Walker v. Gurley, 83 N. C. 429, 430. 

Modification by One Judge of Judgment Rendered by An- 
other.—Where on notice and showing that there was on the 
part of the complainant a mistake, inadvertence, surprise or 
excusable neglect by which he was injured, the judgment 
rendered against him may be mddified by a judge other than 
the one by whom it was rendered. Johnson v. Marcom, 121 
N.S Ca b3.e28e Sanh ans: 

Effect of Availability of Other Relief.—The fact that a pigin- 
tiff may, when nonsuited, bring a new action within a year 
does not prevent the judgment from being set aside, like 
any other judgment, on the ground of excusable neglect, but 
to authorize the court to set aside such a judgment excusable 
neglect must clearly appear. Stith v. Jones, 119 N. C. 428, 
25) 29. 9 1022, 

Ill. APPLICATION OF THE PRINCIPLES. 

A. Neglect of Party. 

For the persona] inattention of a suitor no relief can be 
granted under this section. Royster & Co. v. Wicker, 87 N. 
Cel da 5t 

Where Summons Regularly Served.—A party is guilty of 
inexcusable neglect, and is not entitled to relief against a 
judgment rendered against him, where it appears that a 
summons was regularly served, and he paid no attention to the 
case either in person or by attorney, even although he sup- 
posed he was not required by the law to answer the complaint 
until served with a copy, Churchill v. Brooklyn Life Ins. Co., 
88 N. C. 205. 

Mistake as to Nature of Summons.—The fact that a defcnd- 
ant supposed a summons which was served on him to be a 
paper in another cause pending between himself and plaintiff, 
and for that reason did not take any measure to answer the 
same, is not such excusable neglect as entitled him to 
relief. White v, Snow, 71 N. C. 232, 233. See Holden v. 
Purefoy, 108 N. C. 163, 167, 12 S. E. 848, where relief was 
granted a party who thought he was being summoned as a 
witness when in fact he was summoned as the defendant. 

Where Party Very Old and Forgetful.—That the defendants 
were, old and feeble, although of sound mind, and that they 
forgot about the service of summons upon them, and there- 
fore took no steps to defend the action does not show ex- 
cusable neglect. Pierce v. Eller, 167 N. C. 672, 83 S. E. 758. 
Sickness of Party.—Where the defendant was of sound 

mind, and, though his bodily infirmities confined him, carried 
on business and defended other suits, a default judgment 
against such defendant will not be vacated on account of 
excusable neglect, because of his infirmities. Jernigan v. 
Jernigany 1790 Ni aiCi 2237, # 102s: Suet e3 10) 
Sickness of Family.—Where the defendant indorser of a 

note was required by the illness of his wife to be outside 
the state, and the complaint was filed on the first day of 
the term, and judgment by default was entered two days 
later, there was sufficient excuse for failure to answer to 
justify the opening of the default. Bank vy, Brock, 174 N. 
C. 547, 94 S. E. 301. 

Where Party Obligated to Question His Counsel.—While, 
as a general rule a client will be relieved against a judgment 
by default taken against him through the negligence of his 
attorney, yet where it devolves upon the client to question 
his counsel in regard to his case, his failure to do so is in- 
excusable neglect and relief will be denied. Holland v. 
Edgecombe Benev. Ass’n; 176 N. C. 86, 97 S. E. 150. 
Where the defendant, upon the suggestion of his counsel, 

allows judgment by default to go against him, he cannot, 
upon discovering that the recovery is greater than he had 
anticipated, seek relief under this section for his action does 
Ce to excusable neglect. State vy. Matthews, 81 N. 

Where Endeavor Is Made to Compromise.—Judgment by 
default for the want of an answer will not be set aside for 
excusable neglect, when it was regularly entered at the pre- 
ceding term of the court, and it appears that the moving 
party, after endeavoring to compromise, promised to send at 
once the amount $ued for, failed to do so, and his attorney 
had been notified before the commencement of the term at 
which the judgment was entered that this course would be 
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taken. Union Guano Co. v. Middlesex Supply Co., 181 N. C. 
210, 106 S. E. 832. 

Misled by Conversation of Counsel.—The fact that the 
party was misled by a conversation between his counsel and 
the attorney for the adversary does not entitle him to relief 
under this section. Hutchinson v. Rumfelt, 83 N. C. 441, 443. 
Change of Post Office.—A judgment by default will not be 

set aside on the ground of excusable neglect, when it ap- 
pears that defendants changed their postoffice and did not 
receive the answer mailed to them by their counsel until 
eleven months after it was mailed, no inquiry for letters 
having been made by them at their former postoffice, and no 

communication being addressed to their counsel concerning the 
matter until eleven months after the time for answering the 
complaint had expired. Vick vy. Baker, 122 N. C. 98, 29 S. 

. 64. 

icc Death within Knowledge of Client.—Where an 
attorney, in whose hands a cause has been placed, dies and the 
client has notice of such fact and fails to file his answer at 
the proper time, he cannot later claim relief under this sec- 
tion on the ground of excusable neglect. Simpson v. Brown, 
117 N. C. 482, 23 S. E. 441. 

Under this section wife’s neglect to file answer upon as- 
surances of her husband that he would do so is excusable 
in joint action against them. Wachovia Bank, etc., Co. 
waeturner, 202 N. C) 162; 162°S) EB. 221. 

Absence from Trial.—It is the duty of a party to be present 
in court at the trial of his cause for the performance of mat- 
ters outside the proper duties of his attorney, and where he 
without cause remains out of court, he cannot claim relief 
under this section as his act amounts to inexcusable neglect. 
Cobb v. O’Hagan, 81 N. C. 293. 
But the fact that an order in the cause which in effect 

deprived the plaintiff of the right of appeal, was made at 
midnight when the plaintiff was absent and did not know, 
and had no reason to believe that the court was in session, 
and his counsel not being able to attend to the trial, con- 
stitutes a case of “excusable neglect.”” Jong. v. Cole, 74 N. 
es 2675 
Where it appears that a party was in the courtroom at 

the time the court announced that motions in his case would 
be heard the following day, his motion to set aside an or- 
der made on the day stipulated on the ground of excusable 
neglect is properly denied. Abernethy v. First Security 
Trust Co., 211 N. C. 450, 199 S. E. 735. ; 

Failure to Defend after Denial of Motion for Continuance. 
—Where the trial court finds that defendants and their at- 
torney were present in court, that defendants’ motion for a 
continuance was refused, and that defendants and their at- 
torney thereupon left the court room without definite agree- 
ment with the court or opposing counsel, and did not re- 
turn to defend the case, and that both defendants and their 
attorney had failed to exercise due diligence, the court’s 
refusal of the motion to set aside the judgment will be af- 
firmed on appeal. Carter v. Anderson, 208 N. C. 529, 181 
By. 790; 
gale in Colt Co. v. Martin, 201 N. C. 354, 160 S. E. 

ot B. Neglect of Counsel. 

Editor’s Note.—As to what acts of an attorney are or are 
not attributable to the client, the courts do not appear to be 
entirely in accord. All seem to adhere to the same general 
principles, but an almost irreconcilable conflict arises upon 
the application of these principles to the particular cases. 
The ruling in each case had been predicated upon one or two 
outstanding features found therein, and the great weight at- 
tached thereto by the courts. A few of the leading cases 
illustrative of the applicability of the provisions of this sec- 
tion to this particular subject are found in the following pas- 

s. 
» Dividing Line between the Cases Difficult to Determine.— 
It is difficult to deduce any distinct practical principle from 
the numerous adjudications, or to run a well-defined line 
separating those neglects that are, from those that are not 
excusable in the sense of the statute, and hence the facts re- 
lied on must be arranged on the one and then on the other 
side of that line, in each case as they arise. Mebane v. 
Mebane, 80 N. C. 34, 40. sn 
Gross Negligence of Attorney.—The omission of an attorney, 

retained as counsel in a cause, to perform his duty as such 
in the conduct of the cause is excusable neglect in the party, 
and the judgment may be vacated under this section. Wiley 
v. Logan, 94 N. C. 564, 566; Griel v. Vernon, 65 N. C. 76; and 
this is especially true where the counsel is insolvent and un- 
able to respond in damages for his negligence. Ice Mfg. Co. 
™ Raleigh, etc., R. Co., 125 N. C. 17, 24, 34 S. E. 100. 
This view was adopted in English v. English, 87 N. C. 497, 
and also in Deal v. Palmer, 68 N. C. 215. 
Where Reputable Counsel Employed.— Where a party to an 

action employs a reputable attorney and is guilty of no 

CH. 1, CIVIL PROCEDURE—JUDGMENT § 1-220 

negligence himself, the attorney’s negligence in failing to ap- 
pear and answer will not be imputed to such parties in pro- 
ceeding to vacate default judgment, but the law will excuse 
the party and afford him relief. Stallings v. Spruill, 176 N. 
Cr 2b 9G e See. 890; 
Where defendants who employed counsel, learned in the 

law, and skillful and diligent in its practice, whose zeal and 
fidelity to the cause of a client are unquestioned, verified 
their answers promptly and intrusted them to their attor- 
neys for filing, attorneys’ failure to file the answers within 
time required by law was not due to such negligence on part 
of defendants as deprived the judge of power to grant them 
relief from a default judgment under this section. Ab- 
bitt v. Gregory, 195 N. C. 203, 141 S. 2 +587. 
Where a defendant has employed a licensed, reputable at- 

torney of good standing, residing in one county of the state, 
to defend an action brought in another county, and has 
put him in possession of the facts constituting his de- 
fense, and the attorney has prepared and duly filed an an- 
swer, and the case has been calendared and called for trial 
without notice to the defendant or his attorney, upon a 
judgment being obtained by default against the defendant, 
the defendant may, upon his motion aptly made, have the 
judgment set aside for surprise, excusable neglect, etc., 
under this section upon a showing of a meritorious defense, 
the negligence of the attorney, if any, not being imputed 
to the client, and the latter being without fault. Meece 
v. Commercial Credit Co., 201 N. C. IONS Ou Ses a 7, 

This section has no bearing on a case of neglect to file 
answer to a summons and_ complaint, Washington vy. 
Hodges, 200 N. C. 364, 156 S. EB. 912. 
Where Counsel Instructed to Employ Other Counsel.— 

Where the defendant in an action has retained an attorney 
for his defense, of high character and reputation for diligence 
and faithfulness in the practice of his profession, with in- 
structions to employ an attorney local to the litigation, and 
has fully relied on him to notify him of the steps necessary 
to be taken in his defense, and seeks to set aside a judgment 
by default therein entered against him for his failure to 
answer, the laches of the attorney, if any, nothing else ap- 
pearing, is not attributable to the defendant and the order of 
the superior court setting aside the judgment for his ex- 
cusable neglect when otherwise correct will be sustained on 
appeal. Helderman y. Hartsell Mills Co., 192 N. C. 626, 135 
Si He Ger. 
Where Counsel Notified by Mail.—The refusal of a mo- 

tion as provided by this section, to set aside a judgment 
for surprise and excusable neglect will be upheld where the 
trial court finds from competent evidence that notice of 
the time set for trial was duly sent movent’s counsel 
through the mail, but was not received by him. Clayton 
v. Adams, 206 N. C. 920, 175 S. E. 185. 

Client Misinformed by Attorney as to Time of Trial.— When 
a defendant moved to vacate a judgment, upon the ground 
of excusable neglect, and the excuse assigned was that his 
counsel, by mistake, had misinformed him as to the time of 
holding court whereby he failed to answer, it was held that 
the excuse was not sufficient, when the facts show that the 
defendant did not suffer harm by the mistake of his counsel. 
Clegg v. New York White Soapstone Co., 67 N. C. 302, 304. 
Where an attorney has ample notice as to the day of the 

trial, the continued absence of the client for two successive 
calls is inexcusable neglect for which no relief can be had 
under this section. Henry vy. Clayton, 85 N. C. 372, 374. 
Disqualification of Counsel During Pendency of Trial.— 

Pending a reference, the counsel for a party to the action 
became disqualified, but the client, although having notice of 
the subsequent orders, proceedings, etc, in the cause, neg- 
lected to retain another counsel. It was held, that this did 
not require the court to set aside the report and recommit 
the matter passed upon therein. Smith v. Smith, 101 N..G 
461, 8 S. E. 128. 

Where Attorney Withdraws.—Though an attorney may 
withdraw from a case with the permission of the court in 
proper instances, his client is entitled to such specific no- 
tice, either before or after the withdrawal, as will permit 
him to protect his rights, and where for the failure of such 
notice a judgment upon a verdict has been obtained against 
the client and he was without laches in moving to set it 
aside for surprise and excusable neglect upon a showing 
of a meritorious defense, it is correct for the trial judge to 
grant his motion under this section. Gosnell y. Hilliard, 
205 NE C2078, TFIM SH Be 52. 
Where the court finds that defendant in claim and deliv- 

ery proceedings was in court when his attorney was allowed 
to withdraw the case, and was told he would have to 
employ other counsel, and the case continued to the next 
term, the refusal of the motion made by himself and the 
surety on his replevin bond to set aside the judgment taken 
at the next succeeding term on the ground of mistake, sur- 
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prise, and excusable neglect is properly refused. Baer v. 
McCall, 212 N. C. 389, 193 S. E. 406. 
The court’s permitting counsel for defendant to withdraw 

from the case, upon the calling of the case for trial, in the 

absence of notice to defendant constitutes ‘“‘surprise’’ but 
does not entitle defendant to have the judgment set aside 
in the absence of a showing of a meritorious defense. 

Roediger v. Sapos, 217 N. C. 95, 6 S. E. (2d) 801. 
Mistaken Legal Advice.—Mistaken legal advice by counsel 

acted on by client, is not remediable under this section—being 
a mistake of law and not of fact. Phifer v. Travellers Ins. 
@o., 123 IN. “Cy 40b406;p on coe 0715; 
Attorney Prevented from Examining Complaint.—On mo- 

tion to set aside a judgment on the ground of excusable 
negligence, it appeared that the defendant had twice called 
on the clerk to enter upon the docket the name of the at- 
torney whom he had employed, and the clerk promised to do 
so. The attorney himself applied to the clerk to examine 
the plaintiff's complaint, but was unable to see it, and during 
the remainder of the term was absent in obedience to a sum- 
mons as a witness, it was held that the defendant’s neglect 

was excusable. Wynne v. Prairie, 86 N. C. 73. 
Where Negligence of Attorney Attributable to Party.—A 

judgment will not be set aside for irregularity and surprise 
when it appears that it had come to issue and was regularly 
set upon the trial docket, and judgment entered in the due 
course and practice of the court, the only grounds upon which 

relief is sought being the employment of nonresident local 
attorneys, who were not notified, though means of easy com- 
munication in ample time were available, the neglect of the 
attorneys being personally attributable to the party of the 
action, whose duty it was also to attend to the action himself, 
as well as to employ attorneys for the purpose. Hyde County 
Land, etc., Co. v. Thomasville Chair Co., 190 N. C. 437, 130 S. 
Paps 

Failure of Defendant’s Attorney to File Answer.—Where it 
appears upon the defendant’s motion to set aside a judgment 
by default, pursuant to this section, that the same was reg- 
ularly calendared for trial, the defendant had notice thereof 
and was afforded full opportunity to file his answer, but that 
his attorney had failed to do so, and that the judgment was 
accordingly rendered, he has not shown such excusable neglect 
as will entitle him to have the judgment set aside on his 
motion under the provisions of the statute. Gaster v. Thomas, 
188 N. C. 346, 124 S. E. 609; but where no laches are attribut- 

able to the client he will be granted relief. Geer v. Reams, 
gg N. C. 197, 198. 

Remeval to Federal Court.—Where the clerk has errone- 
ously granted defendants’ motion to remove a cause to the 
Federal Court under § 1-584, the moving defendants may 
assume that no further proceedings will be had in the State 
Court until the cause has been remanded from the Federal 
Court, and where a judgment by default and inquiry has 
been entered therein for the want of an answer, without no- 
tice, nothing else appearing to show laches on the part of 
defendants’ attorneys upon relevant findings of the trial 
judge, including that of meritorious defense, the action of the 
trial judge in setting aside the judgment and permitting the 
defendant to file answer will not be disturbed on appeal. 
Abbitt v. Gregory, 195 N. C, 203, 141 S. E. 587. 

C. Omissions. 

Duty of Court to Supply Omissions.—It is the duty of every 
court to supply the omissions of its officers in recording its 
proceedings and to see that its record truly sets forth its ac- 
tion in each and every instance; and this it must do upon the 
application of any person interested, and without regard to 
its effect upon the rights of parties, or of third persons; and 
neither is it open to any other tribunal to call in question the 
propriety of the action or the verity of its records, as made 
— and no lapse of time will debar the court of the power 

to discharge this duty. Walton v. Pearson, 85 N. C. 35, 49. 
May Not Be Collaterally Attacked.—The effect of an amend- 

ment made by the court cannot be collaterally considered, but 
must be done in a proceeding brought for that purpose. 
Foster v. Woodfin, 65 N. C. 29. 

IV. PLEADING AND PRACTICE. 

Burden of Proof.—A party seeking to vacate a judgment 
under this section is always at default and the burden is 
upon him to show facts which would make the refusal to va- 
cate appear to be an abuse of discretion. Kerchner v. Baker, 
O20 IN Cab l69,- 170. 

Filing of Affidavits—In hearing a motion to set aside judg- 
ments under this section, there is no rule requiring the af- 
fidavits to be filed before the hearing of the motion is entered 
on. Jones v. Swepson, 94 N. C. 700, 706. 

Failure of Judge to State the Facts Found.—When, in set- 
ting aside a judgment for excusable negligence, the judge 
does not state the ground on which he founded his order, his 
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action will be upheld if in any aspect of the case it would 
be proper. Foley, Bro. & Co. v. Blank, 92 N. C. 476. 

In setting aside a judgment under this section, the court 
is required to find the facts not only in regard to the ex- 
cusable neglect relied on, but also the facts in regard to 
meritorious defense, and a finding of a “meritorious de- 
fense”’ without finding the facts showing a meritorious de- 
fense, is insufficient. Parnell vy. Ivey, 213 N. C. 644, 197 
Seeby 128: 

Rehearing.—A rehearing under this section is not a matter 
of right, but rests in the sound discretion of the court. Wil- 
liams v. Alexander, 70 N. C. 665. 
Appeal from Order of Clerk.—A motion to set aside and 

vacate a judgment entered by the clerk, as authorized by 
statute, may be made before and passed upon by either the 
judge or the clerk. From an order made by the judge, upon 
such motion, an appeal may be taken to this court, which has 
jurisdiction to pass upon and determine all matters of law or 

legal inference duly presented by appeal. Const. of N. C., art. 
4, § 8. From an order made by the clerk, upon such motion, 

an appeal will lie to the judge, who shall hear and pass upon 
the motion, de novo. Caldwell v. Caldwell, 189 N. C. 805, 
128..Siheo20 moog: 

The findings of fact by the trial judge upon an appeal 
from an order of the clerk denying defendant’s motion to set 
aside a judgment under this section, are not reviewable 

when supported by competent evidence. Kerr v. North 

Carolina Joint Stock Land Bank, 205 N. C. 410, 171 S. E. 
367. 
Presumption on Appeal.—When the court below refused a 

party permission to file an answer at a term subsequent to the 
time allowed by a former order, the appellate court must as- 
sume that the question of “excusable neglect’? was passed 
upon. Clegg v. New York White Soapstone Co., 67 N. C. 
302, 304. : 

Where no evidence appears in the case on appeal from 
an order setting aside a judgment for surprise and excus- 
able neglect under this section, it will be presumed that 
the findings of fact are based upon sufficient evidence in 
the absence of exceptions to the findings, and the order 
will be affirmed where the findings sustain the court’s 
holding that movents have shown excusable neglect and 
meritorious defense. Radeker vy. Royal Pines Park, 207 
NJACS 12097 1767 Se Eeareeoe 

Right of Appeal May be Lost.—The right of appeal from _ 
a judgment, and a review thereof for errors of law in it, — 
cannot. be restored to a party who has lost the right by a 
mere motion to vacate and an appeal from the refusal, whether 
founded on irregularity or for the causes under this section. 
Badger v. Daniel, 82 N. C. 468, 470. 
Same—Certiorari.—The writ of certiorari, as a substitute 

for an appeal lost, as alleged in this case, will be granted only 
when the petitioner shows that he has been diligent, and 
there has been no laches on his part in respect to his appeal, 
and further, that his failure to take and perfect the same 
was. occasioned by some act or misleading representation on 
the part of the opposing party, or some other person or cause 
in some way connected with it and not within his control. 
Graves v. Hines, 106 N. C. 323, 324, 11 S. E. 362. Williamson 
v. Boykin, 99) Ne .C.. 23859518. 2) 378: 
Questions Reviewable on Appeal.—Whether upon the facts 

found by the judge, the neglect of attorneys for defendants 
to file answers to the complaint within the time required by 
statute was excusable, or whether, in any event, such neglect 
was imputable to defendants, are questions of law, with re- 
spect to which the’ conclusions of the judge are reviewable 
on appeal. Abbitt v. Gregory, 195 N. C. 203, 141 S. EB. 587. 

Discretion of Judge Not Reviewable on Appeal.—The Su- 
preme Court can review on appeal what is a mistake, sur- 
prise or excusable neglect under this section, but it cannot 
review the discretion exercised by a judge-of the superior 
court under the section. Foley, Bro. & Co. vy. Blank, 92 N. 
C. 476; Branch v. Walker, 92 N. C. 87, 91. But should the 
judge set aside a judgment upon a state of facts which did 
not bring the case within the scope of the statute, his ac- 
tion would be subject to correction on appeal. Beck v. 
Bellamy, 93 N. C. 129. 
When the judge grants the relief, in the exercise of his 

discretion, that conclusion is also not reviewable; but whether 
the facts found constitute, in law, mistake, inadvertence, 
surprise, or excusable neglect, may be reviewed, and if it 
be determined that the court below erred therein, the judg- 
ment will be corrected, and the motion remanded, to the end 
that the trial judge may exercise the discretion conferred on 
him alone by the statute. Weil & Bro. v. Woodard, 104 N. 
Gs) 94,710.15. -4429. 
The findings of fact by the trial court upon the hearing 

of a motion to ‘set aside a judgment for excusable neglect 
are conclusive on appeal when supported by any competent 
evidence. Carter v. Anderson, 208 N. C. 529, 181 S. E. 750. 
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Same—Abuse of Discretionary Power.—The refusal of a 
motion to set aside a judgment on the grounds of surprise 
or excusable neglect is a matter of discretion with the judge 

_ below and cannot be reviewed on appeal, unless it should ap- 
pear that such discretion was abused. Cowles v. Cowles, 
121 N. C. 272, 273, 28 S. E. 476. 
After hearing the evidence and finding the facts under this 

section, the action of the judge is conclusive upon the parties, 
from which there is no appeal; yet this discretion, however, 
is not arbitrary, but implies a legal discretion. As for in- 
stance, if the judge mistake the meaning of the statute as 
to what is “mistake, inadvertence, surprise, or excusable 
neglect.” In such cases his judgment is the subject of ap- 
peal and review. Hudgins vy. White, 65 N. C. 393; Albertson 
wWergercy, 108 N. C..75, 77, 12 S. B. 892, 
Where Remedy Sought by Independent Action.—The institu- 

tion. of an independent action in lieu of a renewal of the 
motion is such an abandonment of the remedy by motion as 
worked a discontinuance of the same. Norwood y. King, 86 
Rie. Si,) 85. 

§ 1-221. Stands until reversed—Every judg- 
ment given in a court of record having jurisdiction 
of the subject is, and continues to be, in force un- 
til reversed according to law. (Rev., s. 561; Code, 
Baiess; nk. C.-C, .81,: $2103; 4-Hen. IV, ce 23; C, 
S. 601.) 
Editor’s Note—See 13 N. C. Law Rey. 251, for note on 

the “Effect of judgment pending’? with reference to this 
section. 
Irregular Judgments.—Even though the judgment be ir- 

regular it stands until vacated or reversed, Stafford v. Gal- 
lops, 123 N. C. 19, 20, 31 S. E. 265; and such judgment may 
be corrected only in a direct proceeding. Pinnell v. Burroughs, 
168 N, C. 315, 84 S. E. 364; Brown v. Harding, 170 N. C. 
eas,°36 S. EF. 1010. 
Applied in Myers vy. Wilmington-Wrightsville, etc., Cause- 

way Co., 204 N. C. 260, 167 S. E. 858. 
Cited in Tallassee Power Co. v. Peacock, 197 N. C. 735, 

150 S. E.. 510. 

§ 1-222. For and against whom given; failure 
to prosecute.—1. Judgment may be given for or 
against one or more of several plaintiffs, and for 
or against one or more of several defendants; and 
it may determine the ultimate rights of the par- 
ties on each side, as between themselves. 

2. It may grant to the defendant any affirma- 
tive relief to which he may be entitled. 

3. In an action against several defendants, the 
court may, in its discretion, render judgment 
against one or more of them, leaving the action 
to proceed against the others, whenever a several 
judgment is proper. 

4. The court may also dismiss the complaint, 
with costs in favor of one or more defendants, 
in case of unreasonable neglect on the part of 
the plaintiff to serve the summons on other de- 
fendants, or to proceed in the cause against the 
defendant or defendants served. (Rev., s. 563; 
mode, s: 424; C. C. P., s. 248; C. S. 602.) 
Editor’s Note.—The primary object of the provisions of this 

section is to prevent as far as possible multiplicity of actions, 
and to settle in a single suit all the controverted matter 
arising or likely to arise out of the transaction. That this end 
may be accomplished the courts, wherever the particular case 
can be justly and equitably brought within the provisions of 
this section, have allowed, and sometimes compelled, the 
Parties to submit and litigate all the issuable matters in one 
Suit, whether the respective claim be against a party on tne 
Same side or against one on the other side. 
Both Legal and Equitable Rights Recognized.—The courts 

in North Carolina are required to recegnize both the legal 
and equitable rights of the parties, and to frame their judg- 
ments so as to determine all the rights of the parties, equitable 
as well as iegal. Hutchinson v. Smith, 68 N. C. 354, 355; 
Melvin v. Stephens, 82 N. C. 284, 288, And this is true of any 
relief to which the facts alleged and proved entitle him, 
whether demanded in the prayer for relief or not. McNeill v. 
Hodges, 105 N. C. 52, 55, 11 S. E. 265. 

Anyone or Ail May be Compelled to Answer.— The proper 
construction of this section is that when the plaintiffs bring 
the defendant into court to answer a claim for a debt which 
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he owes them, he cannot only require them, but either one of 
them, to answer for a debt due him, whether it is connected 
specially with their debt against him or is an independent 
claim, Sloan & Co. v. McDowell, 71 N. C. 356, 358. 
The Rights and Liabilities of the Defendants May be Deter- 

mined.—The court is fully empowered under this section to 
determine the rights and liabilities of the defendants, not to 
the plaintiff but among themselves. Clark v. Williams, 70 
N. C. 679, 684. And when in the exercise of their power a 
judgment is rendered in favor of a plaintiff and an affirmative 
one in favor of a defendant, they constitute but one judgment 
though written and attested separately. Hall v. Younts, 87 
Ne Co 288: 
Where the Defense Set up Applies to Entire Res.—When a 

bill is filed for the specific performance of a contract to convey 
a tract of land, and the defendant alleges that the tract con- 
sists of two parts, of which he admits that he is the owner of 
one, but avers that the other belongs to his wife, and sets 
up a defense which, if good, applies to the whole contract, it 
is erroneous to make a decree in favor of the plaintiff as to 
the part of which the defendant admits he is the owner, and 
to reserve the question as to the other part. Swepson vy. 
Rouse, 65 N. C. 34. 
Primary and Secondary Liability.—The primary and second- 

ary liability as between two joint tort-feasors should be ad- 
justed in the same action, where there are two defendants 
sued for the same negligent act alleged in the complaint, and 
judgment in the consolidated cases accordingly may be 
rendered under this section. Bowman v. Greensboro, 190 N. 
©. 611, 130 S. E.. 502. 
Where Another Suit Pending.—The entire spirit of our 

code procedure is to avoid multiplicity of actions and where 
an action for damages arising by tort from a collision be- 
tween automobiles has been brought by one of the parties, he 
may successfully plead the pendency of this action to one 
brought against him by the opposing party in another county, 
and have it dismissed, the remedy of the defendant in the 
second action being by way of counterclaim, pursuant to this 
section; and that relief may be asked for by each in his own 
action does not affect the fact that the subject of both actions 
is the same acts or transactions, to be determined by one 
judgment either for the plaintiff or defendant in the case. 
Allen v. Salley, 179 N. C. 147, 101 S. E. 545. 

“Cross Complaint” Allowed.—Under this section the defend- 
ant is entitled to file a “cross complaint”? to establish his 
rights in the premises and to seek the appropriate relief, 
Dillon v. Raleigh, 124 N. C. 184, 186, 32 S. E.. 548. 
Same—Conformity to Original Complaint Required.—A cross 

action by a defendant against a co-defendant or third party 
must be in reference to the claim made by the plaintiff and 
based upon an adjustment of that claim. Independent and 
unrelated causes of action cannot be litigated by cross ac- 
tions. Bowman vy. Greensboro, 190 N. C. 611, 130 S. 502: 
A defendant may file a cross action against a codefendant 

only if such cross action is founded upon or is necessarily 
connected with the subject matter and purpose of plain- 
tiff’s action, and while this section permits the determina- 
tion of questions of primary and secondary liability and the 
right to contribution as between joint tort-feasors, it does 
not permit cross actions between defendants which are in- 
dependent of the cause alleged by plaintiff. Montgomery vy. 
Blades, 217 N. C. 654, 9 S. E. (2d) 397. 
Recovery on Counterclaim.—Where an action on contract has 

originally and properly been brought in the superior court be- 
cause of an equity involved, or its being for the possession of 
personal property, the recovery on a counterclaim, in the 
superior court, will not be denied for want of jurisdiction on 
the ground that the demand thereof was for a less sum than 
two hundred dollars, the jurisdiction as to matters of counter- 
claim coming within the provisions of G. S. sections 1-135, 
1-137, and this section. Singer Sewing Mach. Co. v. Bur- 
ger, AGL ENS C3. 241) 107. See 14 

Where There is Concert of Action Among the Defendants.— 
Where an injury is caused by the separate action of several 
persons whose interests are adverse to the plaintiff, it is 
proper under this section, to join them as defendants in an 
action for damages. Long v. Swindell, 77 N. C. 176. 
Where, however, there is no unity of design or concert of 

action, and the separate action of each defendant causes the 
single injury, the share of each in causing it is separable and 

may be accurately measured. In such case the jury can prop- 
erly assess several damages. Long v. Swindell, 77 N. C. 176. 

In an action against a railroad company and the Director 
General of Railrcads, foliowing the opinion of the Supreme 
Court .of the United States, there is no liability upon the rail- 
road company, but the action may be continued against the 
Director General under the provisions of this section, that a 
several judgment may be entered. Kimbrough y. R. R., 
ante, 234, cited and applied. Smith v. Seaboard Air Line R. 
Co., 182 N. C. 290, 109 S. E. 22. 
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Dismissal “as of Nonsuit.”—A nonsuit under § 1-183 is per- 
missible only on demurrer to the evidence, and when the 
court refuses plaintiff’s motion for a continuance, it is error 
for the court to euter an involuntary nonsuit, but the court 
should order plaintiff to proceed to trial, and if plaintiff 
should refuse to go to trial, the court may then dismiss 
the cause “as of nonsuit” under this section or in its in- 
herent power. Sykes v. Blakey, 215 N. C. 61, 200 S. E. 910. 

Cited in Blades v. Southern Ry. Co., 218 N. C. 702, 12 

S. E. (2d) 553; Bost v. Metcalfe, 219 N. C. 607, 14 S. E. 
(2d) 648. 

§ 1-223. Against married women.—In an action 
brought by or against a married woman, judgment 
may be given against her for costs or damages or 
both, in the same manner as against other per- 

sons, to be levied and collected solely out of her 
separate estate. (Rev., 563; C. S. 603.) 

Cross Reference.—As to _ statutes 
women generally, see § 52-1 et seq. 
Where the Wife Can Sue and be Sued Alone.—It is not 

required that the wife, as such, prosecute or defend an ac- 
tion concerning the lands by guardian or next friend. Crad- 
dock v. Brinkley, 177 N. C. 125, 98 S. E. 280. 
Same—Husband, When Joined, is the Agent of the Wife.— 

The joinder of the husband in an action maintainable against 
the wife alone, though unnecessary, makes the husband the 
agent of the wife, when she is not present in person or by 
attorney, for the purpose of the suit. Craddock v. Brinkley, 
177 INSVCAN25} 98 TS. Hee 230: 
Judgment by Consent Not Binding on The Wife.—Where a 

married woman, pending an appeal by her from a personal 
judgment rendered against her husband on notes given for 
property bought by her husband and secured partly by a 
mortgage on her land, consented to withdraw the appeal and 
to allow a compromise judgment-to be entered against her 
husband for a certain amount payable in installments, it was 
held, that she had no power to consent to such judgment, and 
it had no binding force on her although she was personally 
present and represented by counsel of her own selection at 
the time of its rendition. McLeod v. Williams, 122 N. C. 451, 
SOMSn Be 120; 

concerning married 

§ 1-224. Nonsuit not allowed after verdict—In 
actions where a verdict passes against the plain- 
tiff, judgment shall be entered against him. (Rev., 
Sako 20>, Code.s.\-9863 SR: Cote give 40ers sien: 
DV ye is 608.) 
Cross Reference.——As to entty of verdict and judgment, 

see § 1-205. 
Theory of Nonsuit Explained.—“A plaintiff can at any 

time before verdict withdraw his suit, or, as it is termed, 
‘take a nonsuit,’ by absenting himself at the trial term. If 
he does so and fails to answer, when called, by himself or 
by his attorney, the court directs a nonsuit to be entered, 
the cost is taxed against him, and that is an end of the case. 
Even when the plaintiff appears at the trial, takes a part 
in it by challenging jurors, examining and cross-examining 
witnesses, and by the argument of his counsel, if he finds from 
an intimation of the court that the charge will be against 
him, he may submit to a nonsuit and appeal. This is every 
day’s practice. It is based upon the idea that the plaintiff 
announces his purpose not to answer when called to hear the 
verdict, and the advantage is that the plaintiff can have his 
Honor’s opinion reviewed, and should the decision of the Su- 
preme Court be against him, he can commence another ac- 
tion; whereas if he allows a verdict to be entered it is con- 
clusive unless set aside.” Graham v. Tate, 77 N. C. 120. 
Southern ‘Cotton Oil ‘Co. vy. Shore, 171 (N.C) 52,755,087 «Ss. 
E. 938. 
The Principle Stated.—The principle would seem to be 

that a plaintiff may elect to be nonsuited in every case where 
no judgment other than for costs can be recovered against him 
ly the defendant, and when such judgment may be recovered 
he cannot so elect. McKesson v. Mendenhall, 64 N. C. 502, 504. 
Retirement of Jury for Correction of Formal Defect.—It is 

too late after verdict upon an issue or issues of fact for a 
plaintiff to take a nonsuit; and where the jury, after render- 
ing a verdict, had returned to the jury-room to correct a mere 
formal defect in the verdict, and as they retired the counsel 
for plaintiff informed the trial judge that the plaintiff would 
take a nonsuit, there was no error in refusing it. Strause v. 
Sawyer, 133 N. C. 64, 45 S. EB. 346. 
Where Defendant Seeks Affirmative Relief—When, by the 

pleadings, the plaintiff ceases to be merely an actor, and be- 
comes also a defendant, as, for example, if the defendant 
seeks affirmative relief and demands judgment, the right 
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to take a nonsuit ceases. McKesson v. Mendenhall, 64 N, | 
C. 502, 504; Mclean v. McDonald, 173 N. C. 429, 92 S. E. 148. 
But after a plea of tender or payment of money into court . 
the plaintiff may take a nonsuit. Id. 
Same—Counter Claim Must be Independent of Plaintiffs’ 

Complaint.—When the counterclaim on a cause of action . 
arises independently of that alleged in the complaint, the 
plaintiff may submit to a voluntary nonsuit as to his own 

cause of action. Yellowday v. Perkinson, 167 N. C. 144, 83 
Deer S44), | 

Same—Where Counterclaim Arises Out of Matter Set Forth 
in Complaint.—Where, however, the defendant’s counterclaim 
arises out of the contract or transaction set forth in the com- 
plaint as the grounds of the plaintiff’s cause of action, the 
plaintiff cannot take a nonsuit, this being placed on the prin- 
ciple that it is equitable and just that the right of the parties 
arising out of such contract be settled in one suit and at the 
na time. Yellowday v. Perkinson, 167 N. C. 144, 83 S. — 
ppaal 
Where Interlocutory Order Entered.—An interlocutory judg- 

ment does not deprive a plaintiff of the right to take a non- 
suit. Piedmont Mfg. Co. v. Buxton, 105 N. C. 74, 11 S. EB. 264. 
Nonsuit Not Allowed Where Defendant Wrongfully Dis- | 

possessed.—Whenever a defendant is wrongfully dispossessed 
of his land by legal process, he is entitled to a writ of res- 
titution and an inquisition of damages in that action of . 
which the plaintiff is not permitted to deprive him by taking _ 
a nonsuit. Lane v. Morton, 81 N. C. 38, 39. | 

j 

Refusal to Allow Nonsuit after Verdict Not Reviewable.— 
Refusal of the superior court to allow a nonsuit after verdict 
and judgment will not be reviewed in the Supreme Court. 
Brown ‘v. Kang, 107 No CG) 313," 12S) EB. 1372 ’ | 

§ 1-225. Party dying after verdict.—In no action 
shall the death of either party between the ver- — 
dict and the judgment be alleged for error, if the | 
judgment is entered within two terms after the 
verdict: "(Rev., s./564;, Code, $7, 038* R.eCU cea me 
8412; 17 Aharles, 11> ¢.).8;.Ceom 60a0 

Cross References.—As to rights of action which do not 
survive, see § 28-175. As to rights of action which survive 
to and against representative, see § 28-172. As to abate- 
ment of action by death of party after verdict, see § 1-74, 
paragraph 2. 
Judgment for or against Deceased Parties—The great 

weight of authority in this country is to the effect that where 
the court has acquired jurisdiction of the subject matter and 
the person during the lifetime of a party, a judgment for 
or against a deceased person is not wholly void or open to 
collateral attack. De La Vergne, etc., Mach. Co. v. Feather- 
stone, 147 U. "S7 209;..37 I, Ed. 138, 13'S! (Cte 293) 
Judgment Neither Void nor Irregular.—A judgment in favor 

of a dead man is not void, and not, on that account, irregular. 
Wood v. Watson, 107 N. C. 52, 12 S. E. 49. 
Judgment Against Dead Person Voidable—A judgment 

against a party to a suit rendered after his death is voidable, 
even if the fact of death was unknown. Wood v. Watson, 107 
IN C52s 12); Sue Bay 9: 
Parties on Appeal.—If appeal by the adverse party was 

desired, the proper course was to make the heirs at law 
parties to the action, and serve notice of appeal upon them. 
Wood ‘v. Watson, 107 N. C. 52, 12 S. E. 49. 

§ 1-226. When limited by demand in complaint. 
—The relief granted to the plaintiff, if there is 
no answer, cannot exceed that demanded in his 
complaint; but in any other case the court may 
grant him any relief consistent with the case made 
by the complaint and embraced within the issue. 
(Rev., si 565; Code, 's. 425; C.'C. P., s, 949. C. Gi 
606.) 
Purpose of the Section——The apparent purpose of this sec- 

tion, while simplifying the method of procedure, is to afford 
any relief to which the plaintiff may be entitled upon the 
facts set out in his complaint, although misconceived and not 
specially demanded in his prayer. Jones v. Mial, 79 N. G 
164, 168. 

General Relief Where Answer Filed.—If there be an an- 
swer any relief may be granted which is consistent with the 
case made by the complaint and embraced within the issue, 
although other and different relief may be sought by the 
pleader and demanded in the prayer for judgment. Wright v. 
Teutonia Ins. Co., 138 N. C. 488, 492, 51 S. E. 55; Bryan 
v. Canady, 169 N. C. 579, 86 S. E. 584; Council vy, Bailey, 
154 N. C. 54, 69 S. E. 760. 

Relief Limited to That Demanded Where No Answer Filed. 
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requirements 

§ 1-227 tii, 

Where no answer is filed then the relief shall not exceed that 
demanded in the complaint. Jones v. Mial, 82 N. C. 252, 257, 
And when judgment grants relief in excess thereof it is 

lrregular and respondents are entitled to have it set aside. 
Simms v. Sampson, 221 N. C. 379, 20 S. E. (2d) 554. 
Where Improper Action Brought.—Where a plaintiff, in his 

complaint alleged and set out a case in trover, and the proof 
showed that it should have been in the nature of an assumpsit 
for money had and received, it was held that the plaintiff 
was entitled to recover, notwithstanding the variance. Oats, 
etc., Co. v. Kendall, 67 N. C. 241. 
Where Amount Tendered is Larger than Amount Due.—The 

verdict of the jury rendered in an action upon a mortgage 
note will not be affected by a tender of a larger amount made 
before the commencement of the action, which was refused and 
not kept good, and the relief will be confined to that found 
to be due. DeBruhl v. Hood, 156 N. C. 52, 72 S. E. 83. 
Cited in Bowie v. Tucker, 206 N. C. 56, 59, 173 S. E. 28. 

§ 1-227. When passes legal title—In any action 
wherein the court declares a party entitled to the 
possession of real or personal property, the legal 
title of which is in another party to the suit, and 
the court orders a conveyance of such legal title 
to him so dec‘ared to be entitled, or where, for 
any cause, the court orders that one of the par- 
ties holding property in trust shall convey the 
legal title to be held in trust to another person 
although not a party, the court, after declaring 
the right and ordering the conveyance, has power 
also, to be used in its discretion, to declare in the 
order then made, or in any made in the progress 
of the cause, that the effect thereof is to transfer 
to the party to whom the conveyance is directed 
to be made the legal title of the said property, to 
be held in the same plight, condition and estate 
as though the conveyance ordered were in fact 
executed; and shall bind and entitle the parties 
ordered to execute or to take benefit of the con- 
veyance, in and to all such provisions, conditions 
and covenants us are adjudged to attend the con- 
veyance, in the same manner and to the same ex- 

tent as the conveyance would if the same were 
executed according to the order. A party taking 
benefit under the judgment has the sa:ne redress 
at law on account of the matter adjudged as he 
might on the conveyance, if the same had been 
mereuted. (Rev. s..566;, Code, s+ 426; R.C.,' c, 
82, s. 24; 1850, c. 107; 1874-5, c. 17; C. S. 607.) 
Strict Conformity with the Section Required. — A decree 

does not operate as a conveyance, unless it complies with the 

of this section and section 1-228 declaring 
“that it shall be regarded as a deed of conveyance” 
and the mere fact that the court, while omitting this state- 
ment, intended that the decree should have such effect, is 
not sufficient for this purpose. Morris v. White, 96 N. C. 
m2 5, EF. 254. 

This decision was criticized in the case of Evans v. Brendle, 
173 N. C. 149, 91 S. E. 723; it was said that a too narrow 
construction was being given to the statute. The precise 
point arose in both cases, namely, the failure of the court to 
insert in the decree the words “‘that it shall be regarded as 
a deed of conveyance,” although it was left undecided in the 
Evans case, the court merely expressing its disfavor as to 
the former holding and then resting its own decision upon a 
different ground. In the dissenting opinion in Evans v. 
Brendle, in which two justices concurred, much weight is at- 
tached to the argument used by the court in Morris v. 
White. Ed. Note. , 
Same—Where Specific Performance Asked for.—It js not 

necessary that a decree in favor of the plaintiff in a suit for 
specific performance should declare that it should operate as 
a conveyance in order to constitute a complete adjudication of 
the rights of the holder of the naked legal title 
and the failure to make such insertion in no manner affects 
the equitable title which the plaintiff acquired by decree. 
Skinner v. Terry, 134 N. C. 305, 309, 46 S. E. 517. 
Married Woman May be Declared Trustee.—Where a mar- 

ried woman admits the execution of a fraudulent deed which 
does not convey all that was expected by the grantee, she 
will not be allowed to profit by the fraud but will be de- 
clared a trustee of the part of the land not conveyed, the 
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purchase price of which she has received. 
15d Ne C185; 65S: B. 646. 
Consent Decree until Impeached Passes Legal Title.—A de- 

cree by consent binds the parties and their privies in estate, 
but is open to impeachment by the privies on the ground that 
it was fraudulent to their injury; but until impeached the 
decree passes a legal title. Rollins vy. Henry, 78 N. C. 342, 
So2: 

Cited in Ayden v. Lancaster, 197 N. C. 556, 562, 150 S, 
E. 40. 

Bell v. McJones, 

§ 1-228. Regarded as a deed and registered.— 
Every judgment, in which the transfer of title is 
so declared, shall be regarded as a deed of con- 
veyance, executed in due form and by capable 
Persons, notwithstanding the want of Capacity in 
any person ordered to convey, and shal! be regis- 
tered in the proper county, under the rules and 
regulations prescribed for conveyances of similar 
Property executed by the party. The party de- 
siring registration of such judgment must pro- 
duce to the register a copy thereof, certified by 
the clerk of the court in which it is enrolled, un- 
der the seal of the court, and the register shall 
record both the judgment and certificate. All 
laws which are pas3ed for extending the time for 
registration of deeds include such judgments, 
provided the conveyance, if actually executed, 
would be so included. (Rey., ss. 567, 568; Code, 
Ss. 427, 429; R. C,, c. 32, ss. 25, 27: 1850, c. 107, 
SS.8y 45187455, C47, ss.°8, 4: C. Ss: 608.) 
Cross Reference.—See sec. 1-227 and notes thereto. 
Consent Decrees Convey Title.—A consent decree for tha 

recovery of the lands in fee has the effect of conveying the legal estate in fee “as between the parties,” and is good ag against third persons in the absence of fraud or collusion, 
Morris vy. Patterson, 180 N. C. 484, 105 §. E.. 25. 
Same—Agreement in Divorce Proceedings.—In an action brought by the wife for a divorce a mensa, an agreement that 

the wife have a life estate in certain of her husband’s lands, 
is binding as a consent judgment, though a divorce has not 
been decreed therein; and it is not affected by the fact that 
an award of the children has therein been made with the 
sanction of the court. Morris y. Patterson, 180 N. C. 484, 
10S 9.93... Ee = 25, 
Marginal Cancellation Not Essential but Advisable.—When 

a decree of court adjudges a deed to be void, no marginal 
cancellation of record, as in the case of mortgages and deeds of trust, is required, but it is commendable and convenient 
practice. Smith y. King, 107 N. C. PAE SIE AV) ASIN Oy A 

Cited in Ayden y. Lancaster, 197 N. C. 556, 562, 150 S. E. 40. 

§ 1-229. Certified registered copy evidence.—In 
all legal proceedings, touching the right of par- 
ties derived under such judgment, a certified copy 
from the register’s books is evidence of its ex- 
istence and of the matters therein con ained, as 
fully as if proved by a perfect transcript of the 
whole case. (Rev., s. 569; Code, s. 428: R. Core! 
32, S. 26; 1850, c. 107, s. 3; 1874-5, c..17, s. ay et 
S. 609.) 

§ 1-230. In action for recovery of personal 
property.—In an action to recover the possession 
of personal property, judgment for the plaintiff 
may be for the possession, or for the recovery of 
possession, or for the value thereof in case a de- 
livery cannot be had, and damages tor the de- 
tention. If the property has been delivered to the 
plaintiff, and the defendant claims a return there- 
of, judgment for the defendant may be for a re- 
turn of the property, or for the value thereof in 
case a return cannot be had, and dzatnages for 
taking and withholding the same. (Rev., s. 570; 
Code 004306 C, Co P;.s. 251: CUS 610.) 

Cress References.—As to the provisional remedy of claim 
and delivery for personal property, see § 1-472 et seq. As 
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to character of verdict in action for recovery of specific 
personal property, see § 1-203. 

In General—Where the defendant in claim and delivery 
replevies the property, the form of the judgment against 
him should be for the possession of the property with dam- 
ages for its detention and costs, or for the value thereof 
if delivery cannot be had and damages for its detention. 
Boyd v. Walters, 201 N. C. 378, 160 S. E. 451. 
Judgment Should Be Alternative.—In claim and delivery 

the judgment should be for the delivery of the property or its 
value, Oil Co.. v. Messick Grocery Co., 136 N. C. 354, 48 

S. E. 781; Hendrick v. Ireland, 162 N. C. 523, 77 S. E. 1011; 
and this is true of a judgment on a forthcoming bond in claim 
and delivery proceedings. Grubbs v. Stephenson, 117 N. C. 
66} '67;-23° Se aoe 
Same—When Judgment for Defendant.—When the plead- 

ings, in an action to declare valid a sale of property under 
mortgage, raise questions as to whether the mortgage had 
‘been released, and the sale was unlawful, and the property 
wrongfully seized under claim and delivery proceedings, the 
defendant, if successful, is entitled to judgment “for a re- 
turn of the property, or for the value thereof in case return 
cannot be had, and damages for taking and withholding the 
same’’ and issues were properly submitted to the jury to as- 
certain the value of the property alleged to have been wrong- 

fully converted. Penny v. Ludwick, 152 N. C. 375, 67 S. 
E. 919. 
Applicability of Doctrine of Res Judicata.x—Where judgment 

is rendered against the defendant and the surety on his bond 
in claim and delivery, and therein no issue is submitted to 
the jury on the question of damages for the wrongful detention 
of the property it does not estop the plaintiff from bringing 
an independent action to recover such damages. Moore v. 
Edwards, 192 N. C. 446, 135 S. E. 302; Woody v. Jordan, 69 
N. C. 189. 

Same—Where Judgment Unsatisfied.—Where the plaintiff, 

who had recovered judgment in an action of claim and de- 

livery (in which he was defendant) for the return of the 
property, but the same had not been returned, thereafter 
brought suit against the plaintiff, in such action for damages 
for the conversion of the property, it was held that he was 

entitled to recover. Asher v. Reizenstein, 105 N. C. 213, 10 

S. E. 889. 
Same—Applicable Only as to Matters Litigated upon.—The 

fundamental reasons for the application of the doctrine of res 
adjudicata are that there should be an end of litigation and 
that no one should be vexed twice for the same cause; there- 
fore, when the defendant in claim and delivery proceedings 

has recovered of the plaintiff therein such damages for his 
wrongful seizure of the defendant’s property as allowed by 
this section and he has claimed no more, he may, by an in- 
dependent action, sue for such damages to his business as 

may have been caused by the malicious prosecution of the 
plaintiff’s action, for such was not the subject of recovery in 
the claim and delivery proceedings, and the doctrine of res 
adjudicata has no application. Ludwick v. Penny, 158 N. C. 
Tee etOS. 175 pO. ae, e228: 
Where Counterclaim Filed.—A suit for maliciously prose- 

cuting a proceeding in claim and delivery for the purpose of 
breaking up the business of another will not lie before the 

termination of the claim and delivery proceedings, and the 
defendant in such proceedings cannot therefore set up a 
counterclaim in that action for the damages he may have 
sustained in his business. Ludwick vy. Penny, 158 N. C. 104, 
TOR stn ks. (228: 

Measure of Damages When Property Beyond Control of 
Court.—In an action of claim and delivery, where it appears 
that the defendant was in possession under a contract of 
purchase, and the property had been placed beyond the control 

of the court, the equities will be adjusted and judgment 
rendered against the defendant for the balance of the pur- 
chase money, with interest from the date of purchase. Hall 
v. Tillman, 115 N. C. 500, 20 S. E. 726. 
Estimation of Interest.—When the verdict of the jury has 

only established that the plaintiff has wrongfully converted to 
his own use an excess of property in a certain sum over that 
required to pay off defendant’s mortgage to him, the judgment 
thereon should not include interest from the time of the al- 
leged conversion, but only from the date of the judgment, the 
conversion being a tort and the damages unliquidated; and 
when on appeal the judgment of the court is erroneous in this 
respect only, it will be ordered to be amended and affirmed. 
Penny v. Ludwick, 152 N. C. 375, 67 S. EB. 919. 
Where Additional Item Allowed by Consent.—Where the de- 

fendant in claim and delivery of crops has replevied the prop- 
erty, and the plaintiff has recovered final judgment, an addi- 
tional item of expense or cost allowed by consent to the 
plaintiff will be held as binding upon the parties on appeal. 
Hendricks v. Ireland, 162 N. C. 523, 77 S. E. 1011. 

Liability of Surety—Where the plaintiff is successful in 
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his action wherein claim and delivery have been issued, the 
surety on the defendant’s replevin bond, given in accordance 
with this section, is liable for the full amount thereof to be 
discharged upon the return of the property and the payment 
of damzges and cost recovered by the plaintiff; or second, if 
the return cannct be had, the judgment should order that the 
surety be discharged upon the payment to the plaintiff of the 
amount of his recovery, within the amount limited in the 
bond, for the value of the property at the time of its wrongful 
taking and detention, with interest thereon, together with the 
cost of the action. Orange Trust Co. v. Hayes, 191 N. C. 542, 
132 S. E. 466. 
Where the defendant in the action has retained possession 

of the property in claim and delivery, and the plaintiff is 
successful in the action, the latter is entitled to summary 
judgment against the surety on the replevin bond given in 
accordance with the provisions of the statute. Orange Trust 
Co. v: Hayes, 191) N. (Co 5425132" S25 5. 466; 

issues and Judgment Should Cover Whole Case.—Where the 
action is brought to recover property conveyed to secure 2 
debt, in order to avoid circuity of action, when the debt is 
denied, the issues and judgment should cover the whole case, 
including the balance due upon the debt, and for the benefit 
of the sureties upon the undertaking the value of the property 
at the time of the seizure should also be ascertained, as they 
are liable for such value, not exceeding the indebtedness 
secured. Griffith v. Richmond, 126 N. C. 377, 35 S. E. 620. 

Cited in Harrell v. Tripp, 197 N. C. 426, 428, 149 S. E. 
548; Green v. Carroll, 205 N. C. 459, 464, 171 S. E. 627. 

§ 1-231. What judge approves judgments.—In 
all cases where a judgment, decree or order of the 

superior court is required to be appteved by a 
judge, it shall be approved by the judge having 
jurisdiction of receivers and injunctions. (Rev., s. 
bY 1 Codex 6.432 1876-1, 0 Cueeonnsend; aloo mGmOoe 
USSileecues Lee Gur seolele) 

Motions for the appointment of a receiver may be made 
before the resident judge of the district, or one as- 
signed to the district, or one holding the courts thereof by 
exchange, at the option of the mover. Corbin v. Berry, 83 
Nea. 728. 
Restraining Orders must be made returnable before the 

judge in the district in which the action is pending. Gal- 
breath v. Everett, 84 N. C. -546. 

§ 1-232. Judgment roll—Unless the party or his 
attorney furnishes a judgment roll, the clerk, im- 
mediately after entering the judgment. shall at- 
tach together and file the following papers which 
constitute the judgment roll: 

1. In case the complaint is not answered by 
any defendant, the summons and complaint, or 
copies thereof, proof of service, and that no an- 

swer has been received, the report, if any, and a 

copy of the judgment. 
2. In all other cases, the summons, pleadings, 

or copies thereof, and a copy of the judgment, 
with any verdict or report, the offer of the de- 
fendant, exceptions, case, and all orders and 
papers in any way involving the merits and 
necessarily affecting the judgment. (Rev., s. 572; 
Coders: 494: "CE CAP par 2s3 Cr Sele) 

Section Directory.—The provisions of this section as to the 
judgment roll should be complied with, but they are directory, 
and the clerk’s failure to ‘“‘attach together’ the papers did 
not vitiate the judgment which was entered of record and 

regular in form. See Brown v. Harding, 171 N. C. 686, 89 S. 
in spite of the holding in Dewey v. Sugg, 109 N. C. 

328, 329, 13 S. EB. 923, to the effect that a judgment to con- 
stitute a lien must be docketed in the ‘“‘prescribed manner.” 

§ 1-233. Docketed and indexed; held as of firs 

day of term.—Every judgment of the superio 
court, affecting the right to real property, or re 
quiring in whole or in part the payment 0 
money, shall be entered by the clerk of sai 
superior court on the judgment docket of th 
court. The entry must contain the names 0 
the parties, and the relief granted, date of judg 
ment, and the date, hour and minute of docket 

Yo wey 
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ing; and the clerk shall keep a cross-index of the 

———— 

—————— 

Daa 

whole, with the dates and numbers thereof. In 
all cases affecting the title to real property the 
clerk shall enter upon the judgment docket the 
number and page of the minute docket where the 
judgment is recorded, and if the judgment does 
not contain particular description of the lands, 
but refers to a description contained in the plead- 
ings, the clerk shall enter upon the minute docket, 
immediately following the judgment, the descrip- 
tion so referred to. 

All judgments rendered in any county by the 
superior court, during a term of the court, and 
decketed during the same term, or within ten 
days thereafter, are held and deemed to have 
been rendered and docketed on the first day of 
said term, for the purpose only of establishing 
equality of priority as among such judgments. 
(Rev., c. 573; Code, s. 433; C. C. P., s. 252: Supr. 
Ct. Rule VIII; 1909, c. 709; 1929, ¢. 183; 1943, ¢. 
301, s. 4%; C. S. 613.) 

Local Modification.—Durham: 1929, c. 88. 

Editor’s Note—The Act of 1929 added to the second 
paragraph the words “for the purpose only of establishing 
equality of priority as among such judgments.” : 
The 1943 amendment inserted in the second sentence the 

requirement that the entry contain the hour and minute 
of docketing. 

For article on Names—Married Women—Change of Name 
by Legal Process—Notice, see 16 N. C. Law Rev. 187. 

Strict Compliance Necessary.—The observance of this law 
is regarded as so important to subsequent purchasers and 
mortgagees that, wherever the system of docketing obtains, 
a very strict compliance with its provisions in every respect 
is required. Jones vy. Currie, 190 N. C. 260, 129 S. E. 605 
Clerk Liable upon Failure to Index Judgment.—An action of 

tort will lie against the clerk upon his failure to index a 
judgment, such neglect resulting in damage to the plaintiff. 
Shackelford v. Staton, 117 N. C. 73, 23 S. E. 101. 
Same—Duty of Judgment Creditor to See Judgment Prop- 

erly Docketed.—It is the duty of a judgment creditor to see 
that his judgment is properly docketed. If the clerk neglects 
to docket the judgment, subsequent encumbrancers and 
claimants under the judgment debtor are not to be prejudiced 
thereby, and the remedy of the judgment creditor is against 
the clerk for loss suffered by reason of the failure to docket 
the judgment. Holman y. Miller, 103 N. C. 118, 9 S. E. 429. 
Where Judgment Docketed in Foreign County.—Where the 

transcript of a judgment recovered in one county is sent to 
another for docketing, the transcript must not only be dock- 
eted but must be entered on the cross-index, giving the 
names of all the judgment debtors and the name of at 
least one plaintiff. Jones v. Currie, 1909 N. C. 260, 129 S. 
FE. 605; Dewey v. Sugg, 109 N. C. 328, 13 S. E. 923. 
Contents of the Index and Purpose Thereof.—When there are 

several judgment debtors in the docketed judgment, the index 
should and must specify the name of each one, because the 
index as to one would not point to all or any of the others. 
The purpose is, that the index shall point to a judgment 
against the particular person inquired about if there be a 
judgment on the docket against him. A judgment not thus 
fully docketed does not serve the purpose of the statute, and 
is not docketed in contemplation of law. Dewey v. Sugg, 
209 N. C. 328, 329, 13 S. E. 923. Jones v. Currie, 190 N. C. 
260, 264, 129 S. E. 605. 

Initials in Index Valid.—‘‘J. Mizell’ or “Jo. Mizell” is a 
sufficient cross-indexing for a judgment against ‘Josiah 
Mizell.” Valentine v. Britton, 127 N. C. 57, 37 S. E. 74. 
One Cross-Indexing Not Sufficient for Two Judgments.— 

One cross-indexing is insufficient for two judgments, though 
they appear on the same page and include the same parties, 
and only the first judgment on its page will constitute a lien. 
Valentine v. Britton, 127 N. C. 57, 37 S. E. 74. 
Judgment Signed out of Term.—The provisions of this sec- 

tion that judgments relate to the first day of the term, apply 
when the judgment was rendered and docketed during the 
term, or within ten days after adjournment thereof, and not 
to a judgment signed out of term by the consent of the 
parties, except where third persons are prejudiced; and the 
position may not be maintained that a sale of lands to be 
made by commissioners appointed to sell property, etc., was 
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commencement of the term, when it appears that by consent 
the order was signed after the term of court, and the sale oc- 
curred within the time prescribed from the actual date on 
which the judge signed it. Contestee Chemical Co. v. Long, 
184 N. C. 398, 114 S. E. 465. 
Consent Judgments.—The provisions of this section that 

judgments rendered during a term should relate back to 
the first day thereof, and that the liens of all judgments 
rendered on the same Monday shall be of equal priority, 
do not apply to judgments by consent. Hood y. Wilson, 
208 Ns..C 120579 S. VEY 495; 
Judgment against Corporations.—A judgment against a cor- 

poration does not relate back, by implication of law, to the 
beginning of the term, so as to create a lien on the corporate 
property.as against the vesting of the title in a receiver, under 
the statute, who had in the meantime been appointed. Odell 
Hdw. Co. v. Holt-Morgan Mills, 173 N. C. 308, 92 S. BE. 8. 

Cited in Pentuff v. Park, 195 N. C 609, 143 S. E. 139; 
Henry v. Sanders, 212 N. C. 239, 193 S. E. 15; Massachu- 
setts Bonding, etc., Co. v. Knox, 220 N. C. (2a, Sn Se oe 
(2d) 436, 138 A. I, R. 1438 (dis. op.). 

§ 1-234. Where and how docketed; lien—Upon 
filing a judgment roll upon a judgment affecting 
the title of real property, or directinz in whole 
or in part the payment of money, it shall be 
docketed on the judgment docket of the superior 
court of the county where the judgment roll was 
filed, and may be docketed~on the judgment 
docket of the superior court of any other county 
upon the filing with the clerk thereof of a transcript 
of the original docket, and is a lien on the real 
property in the county where the same is dock- 
eted of every person against whom any such 
judgment is rendered, and which he kas at the 
time of the docketing thereof in the county in 
which such real property is situated, or which he 
acquires at any time thereafter, for ten years from 
the date of the rendition of the judgment. But 
the time during which the Party recovering or 
owning such judgment shall be, or shall have 
been, restrained from proceeding thereon by an 
order of injunction, or other order, or by the 
operation of any appeal, or by a statutory pro- 
hibition, does not constitute any part of the ten 
years aforesaid, as against the defendant in such 
judgment, or the party obtaining such orders or 
making such appeal, or any other person who is 
not a purchaser, creditor or mortgagee in good 
faith. (Rev., s. 574; Code, s. 435: C. C. Pras. 254 C. S. 614.) ; 

I. In General. 
II. Creation of the Lien and Priorities. 

A. Sufficiency. 
1. Realty. 
2. Personalty. 

B. Priorities. 
III. Property Subject to the Lien. 

A. Property I,ocated in County where 
Docketed. 

B. After-Acquired Property. 
C. Nature of Right Acquired. 

IV. Issuing Execution. 
V. Loss of the Lien. 

Cross Reference. 
As to docketed judgment for a fine constituting a lien, see 

§ 15-185. 

Judgment 

I. IN GENERAL. 

See 11 N. C. Law Rev. 365, 367. 
Applicable to Legal and Equitable Estates. — This sec- 

tion is sufficiently comprehensive to include equitable as 
well as legal estates. Mayo v. Staton, 137 N. C. 697, 50 S. 
E. 331, the principle is equally applicable when the sale to 
satisfy the judgment is made by an administrator. Man- 
nix v. Ihrie, 76 N. C. 299, 301. 

Where a debtor executes a deed in trust to a trustee to 
secure certain debts therein mentioned, and after the regis- 
tration of the deed a creditor obtains judgment and has 

the same docketed, the judgment, under the provisions of 
not made within the time prescribed by the order, under the this section, is a lien upon the equitable estate of the 
theory that the date of the order was to relate back to the debtor. McKeithan v. Walker, 66 N. C. 95. 
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A judgment from the time it is docketed has a lien on 
all the interest of whatever kind the defendant has in real 
estate, whether it be such as can be seized under execution 
or not. Glenn Co. v. Shober, 69 N. C. 154. 
A lien is a right of property, and not.a mere matter of 

procedure. So far as it relates to lands, it is a technical 
term, that means a charge upon the lands running with 

them, and incumbering them in every change of ownership. 
Ingles v. Bringhurst, 1 Dall. 341, 345, 1 L. Ed. 167. 
Property converted from its original nature, as land into 

money, is not subject to the lien of a judgment, or to sale 
under execution issued thereon, although the statute gives 
a lien, under the judgment, on all the real property of the 
debtor in the county, which by construction of this court 
embraced both legal and equitable estates. Clifton v. 
Owens, 170 N. C. 607, 87 S. E. 502, 505, citing Dixon v. 
Dixon, 81 N. C. 323. 

Liability of Trustee. — A trustee having a surplus in 
his hands after the sale of land under a conveyance to se- 
cure money loaned thereunder, who is affected with notice 
by docketing of judgments against the trustor, or the one 
who otherwise is entitled to receive it, under the provi- 
sions of this section may not pay the same to the trustor 
without incurring liability; and in an action brought for 
that purpose the judgment creditors are necessary parties, 
and a final judgment therein entered without them is re- 
versible error. Barrett v. Barnes, 186 N. C. 154, 119 S. E. 
194. 
Requirement That Clerk to Docket Judgment Mandatory. 

—A judge cannot, under this section, validly issue an 
order to the clerk not to docket a judgment pending the 
fulfillment of a conditional order directed to the parties. 
Hopkins v. Bowers, 111 N. C. 175, 179, 16 S. E. 1; see also, 

section 1-233 and notes thereto. 
Applied in Dillard v. Walker, 204 N. C. 67, 167 S. E. 632; 

Equitable Life Assur. Soc. vy. Russos, 210 N. C. 121, 185 
Day tee Goes 

Cited in Jones v. Rhea, 198 N. C. 190, 151 S. E. 255; Crow 
v. Morgan, 210 N. C. 153, 185 S. E. 668; Edmonds v. Wood, 
222" N.C!) 118, 2207S. ned) 287, 

II. CREATION OF THE LIEN AND PRIORITIES. 

A. Sufficiency. 

1. Realty. 

Docketing Fixes the Lien. The docketed judgment 
fixes the lien and the debtor cannot escape it; if he sells 
thereafter the purchaser takes subject to the statutory lien 
given by this section. Moore v. Jordan, 117 N. C. 86, 89, 
23 S. E. 259. The mere rendition of the judgment will not 
constitute a lien, Alsop v. Mosely, 104 N. C. 60, 63, 10 S. E. 
124; nor does the execution fix the lien. Pasour v. Rhyne, 

S2N. C. 1495) 152. 
A judgment for a fine, duly docketed, constitutes a lien 

on realty under § 15-185, and attaches immediately upon the 
docketing of the judgment under the provisions of this 
section. Osborne y. Board of Education, 207 N. C. 503, 
177 S. E. 642. 

In other words, the section specifies two requisites as 

conditions precedent to the fixing of the lien, namely (1) 
rendition and (2) docketing; when these two requirements 
are met the lien attaches as of the date of rendition. Ed. 

Note. 
Same—Subsequent Purchasers. — The docketing of the 

judgment having fixed the lien, the rights of the judgment 
creditor become fixed thereby, and the subsequent registra- 

tion of a deed or mortgage to or on the same property can- 
not divest those rights. Cowen v. Withrow, 112 N. G 
736, 741, 17 S. E. 575. See post, this note, “Priorities” 

iI, B 
Same—Not Essential to Issuing an Execution. — Dock- 

eting is not a condition precedent to the enforcement of 

the judgment by final process. Bernhardt v. Brown, 122 

N. C. 587, 594, 29 S. E. 884. See also, Holmon v. Miller, 

103 N. C. 118, 9 S. E. 429, where it was said, “under the 

present system no lien is acquired upon land in the ab- 
sence of an execution and levy, until the judgment has been 

docketed.’’ 
Strict Compliance with Requirement as to Docketing.— 

To constitute a lien on real estate, the judgment must be 

docketed in the office of the clerk of the superior court of 

the county where such property is situate. And, for a 

lien to be obtained, the requirement as to docketing must 
be strictly complied with. Southern Dairies y. Banks, 92 
F. (2d) 282, 286. 
Docketing First in County of Rendition. — A judgment 

rendered in one county can not Le docketed in another 

without having been first docketed in the county where it 

was rendered. McAden v. Banister, 63 N. C. 479; Essex 

Inv. Co. v. Pickelsimer, 210 N. C. 541, 187 S. E. 813. 
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Transcript Sent to Foreign County. 
Patton, «8/7) IN. Ci 318, 4 
judgment sent from one 
which sets out the date 
parties to the suit, the 
costs of the action, is 
lien on the defendant’s 
256, 260. 

— In Wilson vy. 
was held that the transcript of a 
county to another to be docketed, 
of its rendition, the names of the 
amount of the judgment and the 
a sufficient docketing to create a 
land. Ie v. Bishop, 89 N. C. 

2. Personalty. 

Levy Necessary to Constitute Lien on Personalty. — 
There is no lien upon personal property, except from the 
levying. Merchants Nat. Bank v. Newton Cotton Mills, 
15) N. -C. 507,524, 5207S. Ba. 7659) Selby.) va (Dixon, mill Nees 
424; Summers Hdw. Co. v. Jones, 222 N. C. 530, 532, 23 S. 
E. (2d) 883. 

B. Priorities. 

Record as Notice. — A plaintiff will be charged with 
notice of judgment entered at a regular term of court as 
of the time of the entry. Sluder v. Graham, 118 N. C. 835, 
23 S. E. 924. 

Consent judgments, under this section, have priority in 
accordance with priority of docketing, since the provi- 
sions of § 1-233 are not applicable to consent judgments, 
Hood v. Wilson, 208 N. C. 120, 179 S. E. 425. 
Between Judgments. — If a number of justice’s judg- 

ments be docketed in the superior court, thay will, under 
this section, be a lien upon the land of the defendant from 
the time when they were docketed, and will have a priority 
aver a judgment obtained in court by another person 
against the same defendant at a subsequent time, and 
though an execution be issued on the latter and the sheriff 
levies it on the land and advertises it for sale, 
before the sale executions are issued on a part of the 
justice’s docketed judgments, and are placed in the hands 
of the sheriff, the proceeds of the sale of the land must be 
first applied to the payment of all the justice’s judgments. 
Perry v. Morris, 65 N. C. 221. 
A prior assignee of a judgment for a valuable consider- 

ation takes the title of his assignor unaffected by a sub- 
sequent assignment of the same judgment by the as- 
signor to another for a valuable consideration without no- 
tice of the prior assignment, in the absence of fraud, even 
though the second assignee has his assignment first recorded 
on the judgment docket, there being no statute requiring an 
assignment of a judgment to be recorded. In re Wallace, 
212) Ne °C: 2490; 193. SB. S19: 

Between Docketed Judgment and Unrecorded Deed. 
The lien of a regularly docketed judgment is superior to 
a claim under an unrecorded deed from the judgment 
debtor. Eaton v. Doub, 190 N. C. 14, 128 S. E. 494. 
Where there is a lien by judgment under this section 

against the holder of an equitable title to lands who also 
holds a registered mortgage from his grantee under an 
unregistered deed to secure the balance of the purchase 
price, his deed registered after the lien of the judgment 
had taken effect, cannot render the lien under the mortgage 
superior to the judgment lien, and equity will remove the 
lien of the mortgage cloud upon the title of the purchaser 
at the execution sale holding the sheriff’s deed. Mayo v. 
Staton, 137 N. C. 670, 50 S. E. 331; Mills v. Tabor, 182 N. 
C722, 09 eS iss A800: 

An adverse holder of land under § 1-40, pursuant to an 
unrecotdcd deed, has title superior to the lien of a judg- 
ment based on this section, but acquired and registered 
after the elapse of the 20-year period against the original 
grantor. Johnson v. Fry, 195 N. C. 832, 143 S. E. 857. 
Between Judgment and Previous Conyveyance.—A judg- 

ment is not a lien upon the lands of the judgment debtor 
that he had previously conveyed bona fide either by reg- 
istered deed or mortgage upon which foreclosure has been 
made. MHelsabeck v. Vass, 196 N. C. 603, 146 S. E. 576. 

Between Judgment and Subsequent Mortgage—Where 

after *#he recordation of a judgment, the judgment debtor 
executes a mortgage on certain of his land, and the land 
is foreclosed under prior mortgages antedating the judg- 
ment, and the judgment debtor makes no claim to his 
homestead, the judgment creditor has a preference in the 
proceeds of the sale over the subsequent mortgage made. 
Duplin County v. Harrell, 195 N. C. 445, 142 S. EB. 481. 
Between Lien and Subsequent Purchaser.—Upon the dock- 

eting of a judgment it becomes a lien on all the land to 
which the judgment debtor has title for a period of ten 
years from the time of its docketing, under this section, 
and the land is not relieved of the judgment lien by a sub- 
sequent transfer of title by the judgment debtor. Moses 
v. Major, 201 N. C. 613, 160 S. E. 890. 
A judgment creditor or his assignee has a lien on the 

lands of the judgment debtor, and where the judgment is 
duly docketed, under this section, the lien exists against 
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a subsequent purchaser from the judgment debtor, carrying 
with it the right to subject the property and improve- 
ments thereto to the satisfaction of the debt, but the judg- 
ment creditor or his assignee has no title or estate in the 
lands. Byrd v. Pilot Fire Ins. Co., 201 N. C. 407, 160 S. 
E. 458. : 
When an heir acquires land or property to be treated as 

realty subsequent to docketing of several judgments against 
him, the judgment creditors are not entitled to priority in 
accordance with the date of the docketing of their respec- 
tive judgments, but are entitled only to application of the 
property to the judgments pro rata. Linker y. Linker, 213 
mec. gol, 196 S. EB. 329. 
Execution Sale under Prior Judgment.—A judgment is 

not a lien upon the lands of the judgment debtor con- 
veyed under execution sale of a prior docketed judgment, 
Helsabeck v. Vass, 196 N. C. 603, 146 S. E. 576. 
Subject to Homestead.—-A lien on the lands of the judg- 

ment debtor, is subject to the homestead interest as pro- 
vided by Const., Art. X, sec. 2. Farris v. Hendricks, 196 
Pi a 439, 146 'S. Be 77. 
Purchaser at Execution Sale. — Where the judgment 

creditor and a mortgagee under a prior registered mort- 
gage claim the land from the same person, they are ordi- 
narily estopped to deny the title of their common source, 
but where the deed from this common source, upon which 
the mortgagor’s title depends, has been registered after the 
judgment lien has taken effect, this element of estoppel 
does not apply to the purchaser at the execution sale. Mills 
metapor, 162 N. ©, 722° 109 S. EK. so, 
Sale under Junior Judgment. — The effect of a sale un- 

der a junior judgment is to pass the debtor’s estate en- 
cumbered with the lien of an older docketed judgment; 
and the effect of a sale under both is to vest the title in 
the purchaser, and transfer the liens, in the same order 
of priority to the proceeds of sale. Cannon v. Parker, 81 
eG. 320, 321. 
Same—Priorities Must Be Observed. — The sheriff must 

observe these priorities, of which he has notice upon the 
face of the execution, in paying out the money to the re- 
spective creditors. Cannon v. Parker, 81 N. C. 320, 321. 
Merger. — Where a creditor sues on his judgment con- 

stituting a lien on the homestead of the debtor and obtains 
a new judgment, the first judgment is not merged in the 
second. Springs v. Pharr, 131 N. C. 191, 42 S. E. 590. 
As to Bona Fide Purchasers. — Where a judgment is 

entered during the term, the lien has no application 
against claimants who have in the meantime acquired bona 
fide title, and in such case the law will take notice of 
fractions of a day in favor of such a purchaser, and re- 
ceivers of the debtor should be classed as a_ purchaser. 
Odell Hdw. Co. v. Holt-Morgan Mills, 173 N. C. 308, 92 

Loe 
Bes fide purchasers are also protected where there is 
a great delay in making motion to revive the lien, and 
execution being issued after the lapse of the ten year 
period. See note of Spicer v. Gambill, post this note, 
analysis line, ‘Issuing Execution” IV. 
Judgment Creditor Prior to Debtor’s Homestead. — The 

lien of a judgment duly docketed in the county where the 
land lies is superior to that of a subsequently registered 
mortgage on land outside of the debtors allotted home- 
stead, and therefore, the proceeds of the sale of such land 
should be applied first to the payment of the judgment 
debt. Gulley v. Thurston, 112 N. C. 192, 195, 17 S. BE. 13. 
ut see note of Kirkwood v. Peden, and also Vanstory v. 
hornton, post this note, analysis line, “Property Subject 

to the Lien’’ III. ; 
_ Interlocutory Judgment. — An _ interlocutory judgment, 
containing recitals made only for the purpose of directing 
a commissioner how to proceed in the sale of land, and the 
dand was not sold, does not affect the rights of the parties. 
Mayo v. Staton, 137 N. C. 670, 50 S. E. 331. 

III. PROPERTY SUBJECT TO THE LIEN. 

A. Property Located in County Where Judgment Docketed. 
In General. — A docketed judgment is a lien only upon 

so much of the real property of the defendant as is situated 
in the county where the same is docketed. King v. Portis, 
77 -N. C. 26, but it gives no peculiar lien upon any particu- 
far parcel of land. Bryan v. Dunn, 120 N. C. 36, 27 S. &. 

A judgment is a lien upon the lands of the judgment 
debtor that he may own in the county at the time the 
judgment was docketed. Helsabeck v. Vass, 196 N. C. 
603, 146 S. E. 576. ‘ : 
The lien of a judgment is no more than that which is 

provided by the statute, and is effective only against “the 
real property in the county where the same is docketed oi 
very person against whom any such judgment is ren- 

CH. 1. CIVIL PROCEDURE—JUDGMENT § 1-234 

dered.” 
E. 16. 

Title to Standing Timber. — An estate created by a 
deed conveying standing timber, with a right to cut and 
remove the same within a specified time, is, while it exists, 
subject to the lien of a docketed judgment and to the or- 
dinary methods of enforcing collection of the same as in 
other cases of realty. Fowle vy. McLean, 168 N. C. 537, 

Jackson v. Thompson, 214 N. C. 539, 543, 200 S. 

84 S. E. 852. 
Property converted from _ its original nature, see note 

of Clifton v. Owens, ante this note, analysis line “In 
General” I. 
Homestead Not Subject to Judgment Lien. — The mere 

right of homestead is not such an estate or interest in landg 
as is subject to a lien by judgment. Kirkwood y. Peden, 
173. N.C. 460; 92°S. 9 264! 
Same—Reversionary Interest May Be Subjected. — The 

only reason for keeping a judgment in full force and effect 
during the existence of the homestead is to subject the re- 
versionary interest to its payment when the homestead 
expires, as such interest cannot be sold under execution 
during the life of the homestead. Kirkwood v. Peden, 173 
N.C, 460, 92 S. +B. 264, 
A docketed judgment is a lien on all the land of the 

debtor in the county where docketed from the date of the 
docketing, and the creditor may presently enforce the 
Same on all the debtor’s land outside of the homestead 
boundaries, but must await the termination of the home- 
stead estate to subject the land to which it pertains, and 
no act of the debtor can change or impair the creditor’s 
rights under such lien. Vanstory v. Thornton, 112 N. C. 
196, 204, 17 S. E. 566. 
A judgment upon individual debt against holder of mere 

legal title held in trust for another has no lien upon the 
land so held. Jackson vy. Thompson, 214 N. C. 539, 543, 200 
Se eae) 16; 
Cited in Cheek v. Walden, 195 N. C. 752, 143° S. FE. 465. 

B. After-Acquired Property. 
In General. — Under this section the lien of docketed judgments attaches to after-acquired lands in the same county at the moment that the title vests in the judgment debtor, and the proceeds of a sale under such judgments should be distributed pro rata without reference to the day when they were docketed. Moore v. Jordan, 117 N. 

COR86s 8723 St e950) 
The lien extends to and embraces only such estate as the 

judgment debtor has at the time of the docketing thereof, 
or thereafter acquires while the judgment subsists. Thomp- 
son v. Avery County, 216 N. Cc A05 SS. EB Gdyeide Seq 
also, Durham vy. Pollard, 219 N. C. 750, 14 S. E. (2d) 818. 
Judgment by Confession. — Though a judgment by con- fession is given out of the ordinary course of procedure, nevertheless, it at once, when docketed, becomes a lien upon the judgment debtor’s real Property. Sharp v. R. R., 106 N. C. 308, 319, 11 S. E, 530; Keel v. Bailey, 214 N, C, 159, 

198 S. E. 654. 
Judgments against Land Held in Remainder. The docketing of judgments against a debtor who holds land in remainder, dependent upon a life estate in another, 

creates a lien upon such estate, which, not being sus- ceptible of immediate occupancy, is not protected from sale 
under execution by the Constitution and laws relating to homestead exemptions. Stern Bros. yv. Tyee, 115 N. C. 426, 
20) S: Es 736; 

Successive Transfers of Different Tracts. — Where there 
is a judgment lien on land, part of which is sold by the 
debtor, the remaining portion will be first sold in satis- 
faction of the judgment before resorting to the land first 
sold, and the rule extends to a purchaser of the remaining 
land from the judgment debtor, but this equity is never 
enforced against the creditor when he will in any sub- 
stantial way be prejudiced by it. Brown vy. Harding, 170 
Nay, Coi253. 86055, 1010) rehearing denied 171 N. C. 686, 99 
Sse 222. 

Attaches upon Conveyance to Judgment Debtor. — The 
lien of a judgment attaches when the land is conveyed to 
the judgment debtor, and is superior to any equity which 
his grantor could retain by a parol agreement or a_ subse- 
quently recorded conveyance. Colonial Trust Co. y. Sterchie 
Bros., 169 N. C. 21, 85 S. E. 40. 

C. Nature of Right Acquired. 

No Estate Vested. — The lien created by docketing a 
judgment does not vest any estate in the property subject 
to it in the judgment creditor, but only secures to the 
creditor the right to have the property applied to the sat- 
isfaction of his judgment, and such lien extends only to 
such estate, legal or equitable, as may be sold or disposed 
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of at the time it attaches. 
202, 13S) BE. 790: 

Title to Property in Third Party. — A docketed judgment 
constitutes no lien upon real property purchased and paid 
for by the debtor, where title is taken in the name of 
some third person. Dixon y. Dixon, 81 N. C. 323, 324. 
Same—Remedy of Creditor. — In such case the creditor 

has a right to follow the fund in equity, but the institution 
of a suit for that purpose confers no lien, and can have no 
further effect than to give the creditor first bringing his 
suit a* priority over other creditors, and to disable the 
holder of the property from defeating, by a conveyance, 

the object of the proceedings. Dixon v. Dixon, 81 N. C. 
205. OaAs 

Persons Entitled to Enforce. — In an action to enforce 

the lien of judgments against land formerly owned by the 
judgment debtor, it was no concern of the defendants 
that the person in whose name the judgments were taken 

was not the beneficial owner of the judgments, as de- 
fendants would be protected by payment to the plaintiff 
of record. Brown v. Harding, 170 N. C. 253, 86 S. E. 1010, 
rehearing denied, 171 N. C. 686, 89 S. E. 222. 
Where Equitable Execution and Accounting Necessary. — 

Where there was a conflict as to the priorities of the se- 
cured creditors the plaintiff, whose docketed judgment 
constituted a lien on the resulting trust in a deed of 
trust, could not enforce his lien by the ordinary process of 
execution but had to resort to an action in the nature of 
an equitable execution where an account could be taken. 
Trimble v. Hunter, 104 N. C. 129, 134, 10 S. E. 291. 
Same—Reason for the Rule. — As it (the resulting trust) 

could not be levied on or sold by the common law to sat- 
isfy the execution, no lien arose from its issuing or what 
the sheriff calls its levy. For as the lien arises or is 
created as a means to the end, it would be in vain tor the 

law to raise it when the end could not be attained, Mc- 
Keithan v. Walker, 66 N. C. 95, 96. 

IV. ISSUING EXECUTION. 

See the analysis line immediately following in this note. 
Purpose. — The sole office of the execution is to enforce 

the lien by the sale of the land upon which it has attached. 

Pasour v. Rhyne, 82 N. C. 149, 152. 
Time Allowed. —- Ieave to issue execution upon a dock- 

eted judgment may be granted at any time within ten years 
from the docketing. Adams v. Guy, 106 N. C. 275, 278, 11 
Sa bass. 

Same—Appeal. — The motion for leave to issue execution 

is made in apt time, though the ten years expired pending 
the appeal and though no undertaking is given; this is 
true because the time during which the judgment creditor 
was restrained by the operation of the appeal is not to be 
counted, as the appeal had the effect to prevent the issu- 

ing of execution within the time prescribed. Adams vy. 
Guy, 106 N. C: 278, 11 S. 3.535. 

Motion to Revive. — Where a judgment creditor de- 
lays issuing execution until within a short time before the 
expiration of the lien of his judgment and then gives no- 
tice of a motion to revive and for leave to issue execution, 
and the motion 1s heard and execution issued after ten 
years from the date of the judgment, a purchaser at the 
execution sale of land gets no title as against one who 
bona fide bought the land during the ten years. Pipkin 

v. Adams, 114 N. C. 201, 19 S. E. 105; Lilly v. West, 97 N. 
C. 276, 1 S. E. 834. The same principle applies where the 
execution is levied before the expiration of the lien but the 
sale does not take place until after the expiration of the 

lien. Spicer v. Gambill, 93 N. C. 378, 383. 

Failure to Docket Judgment. — If a party who obtains 
judgment below neglects to docket it in any county, then 
upon obtaining judgment in the Supreme Court, he will 
have no lien prior to the teste of his execution from that 
court. Rhyne v. McKee, 73 N. C. 259, 260, 262. 

V. LOSS OF THE LIEN. 

In General. — The lien of a judgment docketed under 
this section is lost by the lapse of ten years from the date 
of the docketing of the judgment; and this is so notwith- 

standing execution has been issued within the ten years. 
Pasour v. Rhyne, 82 N. C. 149, 152; Lyon v. Russ, 84 N. 
C. 588. 

The life of the lien of a judgment is ten years from the 
date of its rendition in the superior court, and an action 
to enforce the lien by condemning land of the judgment 
debtor to be sold is barred by the statute when sale of 

the land cannot be made and concluded within the ten-year 
period, even though the action is instituted within such 

period, when the running of the statute is not interrupted 
at any time or in any manner by order restraining and 

Bruce v. Nicholson, 109 N. C. 
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proceeding on the judgment. 
N. C. 188, 16 S. E. (2d) 840. 

Appeal as Stopping Statute——Where judgment was taken 
in 1926, and in 1931 defendant moved before the clerk to set 
the judgment aside, motion denied and appeal taken to 
the judge, and the clerk ordered that execution should not 

issue until the adjournment of the August, 1931, term of 
court, and the appeal to the judge was never heard, the 

order of the clerk and the appeal to the judge did not have 
the effect of stopping the statute and the judgment was 

barred in 1939 by the ten years statute of limitations. Exum 
v. Carolina R...Co., 222) Ni C. 222, 2205S) BR. (ad) 424: 
When Mandate to Sell the Land Expires. — A judgment 

recovered in the superior court for the payment of money 

is a lien on land from the moment it is docketed, and exe- 
cutions issued to enforce collection are returnable to the 
next term of the court beginning not less than forty days 
after they are issued. With the return day the mandate 
expires and the power to sell land under the particular 
writ is thereafter withheld. Jeffreys v. Hocutt, 193 N. C. 
8825. 0053 1S oe: lay 
Cancellation of Judgment to Remove Cloud.—Where a 

deed of trust to secure certain bonds contains the provision 

that the bonds may be sold in part by the trustor with 
the consent of the trustee who is to receive and apply the 
purchase price on the bonds, and a judgment has been 
docketed against the trustor, after he has sold a part of 

said land under the agreement but without the joinder of 
the trustee and before the purchaser has registered his 

deed, the purchaser is entitled to have the judgment can- 
celed as a cloud on his title since the purchase of the land 
was, in reality, through the trustee who received the money 
and not the trustor. Boyd v. Bristol Typewriter Co., 190 
IN; (C)* 794; _ 1307 ‘Si bE. 858: 

In What Court Judgment Impeachable. — A _ justice’s 
judgment docketed in the superior court is for the purpose 
of execution there, and that court has no power to set it 
aside, unless the cause be carried up by appeal or writ of 
recordari. A judgment can be vacated only by the court 
which rendered it. Morton v. Rippy, 84 N. C. 611, 612. 

Cited in Scales v. Scales, 218 N. C. 553, 11 S. E. (2d) 569, 

Lupton v. Edmundson, 220 

§ 1-235. Of supreme court docketed in superior 

court; lien.—It is the duty of the clerk of the su- 
preme court, on application of the party obtain- 
ing judgment in that court, directing in whole or 
in part the payment of money, or affecting the 
title to real estate, or on the like application of 
the attorney of record of said party, to certify 
under his hand and the seal of said court a tran- 
script of the judgment, setting forth the title of 
the court, the names of the parties thereto, the 
relief granted, that the judgment was so rendered 
by said court, the amount and date of the judg- 
ment, what part thereof bears interest and from 
what time; and said clerk shall send such certifi- 
cate and transcript to the clerk of the superior 
court of such counties as he is directsd:; and the 
clerk of the superior court receiving the certificate 
and transcript shall docket them in like manner 
as judgment rolls of the superior court are dock- 
eted. And when so docketed, the lien of said 
judgment is the same in all respects, subject to 
the same restrictions and qualifications, and the 
time shall be reckoned as is provides and pre- 
scribed in the preceding sections for judgments 
of the superior court, so far as the same are ap- 
plicable. The party desiring the certificate and 
transcript prov:ded for in this section may ob- 
tain them at any time after such jucgment has: 
been rendered, unless the supreme court other- 
wise directs. (Rev., s. 575; Code, s. 436; 1881, a 
Wh, Saale eden kay Sud Gdine) 

Editor’s Note.—The foundation of the purpose of the ens 
actment of this section is to be found in the great importance: 
attached to the requirement that every judgment, to constitute 
a lien, must be docketed, the imperativeness of which has 
been dealt with in the preceding section. Hence by the very 
provisions of this section the substantial elements of a final 
judgment rendered by the Supreme Court must be transmitted 
to the various superior courts and when docketed (and not 
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until then) in the proper county the judgment forms a lien 
upon the real estate of the debtor situated therein. 
Rendition Does Not Perfect Lien.—The simple rendition of 

a judgment in the Supreme Court will not constitute a 
lien upon the judgment debtor’s land until ‘‘docketed’” in the 
county where the land lies, as required by the statute. Alsop 
v. Moseley, 104 N. C. 60, 64, 10 S. E. 124. 

Issuing Execution Prior to Docketing.—See note of Bern- 

hardt v. Brown, under section 1-234. 
Judgment of Supreme Court Applied to Docketed Lower 

Court Judgment.—The defendant, by a decree in the Supreme 
Court, had recovered from the plaintiffs a sum of money; 
while the execution was in the hands of the sheriff the plaintiff 
recovered from the defendant, by judgments before a magis- 
trate, a like amount for items in their account not allowed in 
the case in the Supreme Court. These latter judgments were 
docketed, and executions were taken out upon them and re- 
turned nulla bona; the plaintiffs then asked for an order to 
have the amount of the decree in favor of the defendant ap- 
plied to their judgments and it was held that they were 

entitled to such relief. Hogan v. Kirkland, 64 N. C. 250. 
Cited in Southern Dairies vy. Banks, 92 F. (2d) 282. 

§ 1-236. Fees for filing transcripts of judgments 
by clerks of superior courts.—The fee for filing, 
docketing and indexing transcripts of judgments 
in the offices of the several clerks of the superior 
court in North Carolina shall be the same fee 
charged for filing, docketing and indexing tran- 
scripts of judgments in the office of the clerk of 
the superior court of the county from which the 
transcript of judgment is sent to said county. 
miss, C495, Ss. 1.) 

§ 1-236.1. Transcripts of judgments certified 
by deputy clerks validated—Each transcript of 
judgment from the original docket of the superior 
court of a county where the same was rendered 
and docketed, heretofore certified under the official 

seal of said court, by a deputy clerk thereof, in 

his own name as sttch deputy clerk, and docketed 

on the judgment docket of another county in the 
state, is hereby validated and declared of full 
force and effect in such county where docketed, 
from the date of docketing of the same, to the 
same extent and with the same effect as if said 
transcript of judgment had been certified in the 

name of the clerk of the superior court of said 
original county, and under his hand and official 

seal. (1943, c. 11.) 

§ 1-237. Judgments of federal courts docketed; 

lien on property; recordation; conformity with 
federal law Judgments and decrees rendered in 

the district courts of the United States within 
this state may be docketed on the judgment dock- 

ets of the superior courts in the several counties 
of this State for the purpose of creating liens up- 

On property in the county where docketed; and 
when a judgment or decree is registered, re- 
corded, docketed and indexed in a county in like 
manner as is required of judgments and decrees 
of the courts of this state, it shall become a lien 
and shall have all the rights, force and effect of 
a judgment or decree of the superior court of 
said county. When a judgment roll of a district 
court is filed with the clerk of the superior court, 
the clerk shall docket it as judgments of the su- 
perior court are required to be docketed. It is 

the intent and purpose of this section to conform 
the state law to the requirements of the Act of 
Congress entitled “An Act to Regulate the Liens 

on Judgments and Decrees of the Courts of the 
United States” being the Act of August first, one 
thousand eight hundred and eighty-eight, Chapter 
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seven hundred and twenty-nine. (Rev., s. 

1889, c. 439; 1948, c. 543; C. S. 616.) 
Editor’s Note.—Prior to the 1943 amendment this section 

also applied to judgments and decrees rendered in the fed- 
eral circuit courts. The amendment made other changes 

in the wording of the section. 
Judgment Rendered in District Court.—Judgment rendered 

by district and circuit courts, in order to be liens must be 
docketed as required by the state laws, and, since the United 
States may take advantage of any state or federal statute 
without being bound by its limitations, it may enforce the 

lien of the judgment in its favor though barred by the tea 
years limitation contained in this statute. United States v. 
Minor, 235 Fed. 101. 
Date of Docketing Fixes the Lien.—Under the act of Con- 

gress as to docketing judgments of federal courts, and the 
provisions of this section authorizing the docketing of judg- 
ments and decrees of the federal courts on the judgment 
dockets of the superior courts of this state for the purpose of 
creating liens, such judgments on a money demand are liens 
on real property only from the date of their docketing in the 
county where the land is situated. Riley v. Carter, 165 N. 
Gy 3345.81) S. Be 414: 

Cited in Southern Dairies vy. Banks, 92 F. (2d) 282. 

§ 1-238: Repealed by Session Laws 1943, c. 543. 

§ 1-239. Paid to clerk; docket credited; transcript 

to other counties—The party against whom a 
judgment for the payment of money is rendered, 
by any court of record, may pay the whole, or 
any part thereof, to the clerk of the court in which 
the same was rendered, at any time thereafter, 

although no execution has issued on such judg- 
ment; and this payment of money is good and 
available to the party making it, and the clerk 
shall enter the payment on the judgment docket 
of the court, and immediately forward a certificate 
thereof to the clerk of the superior court of each 
county to whom a transcript of said judgment 
has been sent, and the clerk of such superior court 
shall enter the same on the judgment docket of 
such court and file the original with the judg- 
ment roll in the action. Entries of peyment or 
satisfaction on the judgment dockets in the office 
of the clerk of the superior court, by eny person 
other than the clerk, shali be made in the pres- 
ence of the clerk or his deputy, who shall wit- 

ness the same, and when entries of fu'l payment 
or satisfaction have been made, the clerk or his 
deputy shall enter upon the judgment index kept 
by him, opposite and on a line with the names 
of the parties to the judgment, the words “Paid” 
or “Satisfied.” (Rev., s. 577; Code, s. 438; R. C., 
Chacieeste 1OfP al Seo niGueh edie sel Oliles Cxu76%. Gas, 617) 

Payment Made to Clerk.—A trustee may properly pay money 
to the clerk as part payment in satisfaction of a judgment. 
Sugg v. Bernard, 122 N. C. 155, 156, 29 S. E. 221. 
A judgment debtor under this section is entitled to 

credit on the judgment for amounts paid by him on the 
judgment to the clerk of the Superior Court in whose of- 
fice the judgment is docketed, although the clerk fails 
to enter payment on the judgment docket, the judgment 
debtor being under no duty to require the clerk to make 
entry of payment on the judgment docket andthe clerk 
being in effect the statutory agent of the owner of the 
judgment in making such entries. Dalton y. Strickland, 
DUBE INS IC lee 7 o oat, 20s 
Same—Where Execution is in the Hands of Sheriff. — A 

debtor has no right to pay the money to the clerk when the 
execution is in the hands of the sheriff. Bynum v. Barefoot, 

Poin Na. cy e070. 
Clerk Receiving Depreciated Currency.—Whenever it is 

sought to establish an authority in a clerk to bind a plaintiff 
by the receipt of depreciated currency in payment of a judg- 
ment, it must be shown either that the receipt was expressly 

authcrized by the plaintiff or that the plaintiff has done acts 
from which such an authority may fairly be implied. Purvis 

v. Jackson, 69 N. C. 474. 
Misappropriation of Payment by Clerk.—Where a judg- 

ment debtor has paid the judgment entered against him 
in the office of the clerk of the Superior Court, and the 

576; 
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clerk has misappropriated the payment, so that the debtor 

has again paid the judgment, the equitable doctrine as to 

whether he is subrogated to the right of the judgment 

creditor does not necessarily arise, and a right of action 

will lie against the surety on the clerk’s bond for the di- 

rect misappropriation of the money. Gilmore v. Walker, 

195° N. Cy 460, 1425 Sate 578: 

Liability for Loss.—The clerk of the Superior Court and 

the surety on his bond are liable for loss resulting to the 

owner of a judgment from the clerk’s failure to perform 

his statutory duty to enter the judgment and payments 

thereon on the judgment docket or his failure to account 

to the owner for sums paid on the judgment by the judg- 

ment debtor, as provided by this section. Dalton v. 

Strickland, 208 N. C. 27, 179 S. E. 20. 

§ 1-240. Payment by one of several; transfer to 

trustee for payor—In all cases in the courts of 

this state wherein judgment has been, or may 

hereafter be, rendered against two or more per- 

sons or corporations, who are jointly and sever- 

ally liable for its payment either as joint obligors 

or joint tort-feasors, and the same has not been 

paid by all the judgment debtors by each paying 

his proportionate part thereof, if one of the judg- 

ment debtors shall pay the judgment creditor, 

either before or after execution has been issued, 

the amount due on said judgment, and shall, at 

the time of paying the same, demand that said 

judgment be transferred to a trustee for his ben- 

efit, it shall be the duty of the judgment creditor 

or his attorney to transfer without recourse such 

judgment to a trustee for the benefit of the judg- 

ment debtor paying the same; and a transfer of 

such judgment as herein contemplated shall have 

the effect of preserving the lien of the judgment 

and of keeping the same in full force as against 

any judgment debtor who does not pay his pro- 

portionate part thereof to the extent of his li- 

ability thereunder in law and in equity, and in 

the event the judgment was obtained in an ac- 

tion arising out of a joint tort, and only one, or 

not all of the joint tort-feasors, were made par- 

ties defendant, those tort-feasors made parties 

defendant, and against whom judgment was ob- 

tained, may, in an action therefor, enforce con- 

tribution from the other joint tort-feasors; or 

at any time before judgment is obtained, the 

joint tort-feasors made parties defendant may, 

upon motion, have the other joint tort-feasors 

made parties defendant. 

If the judgment debtors do not agree as to 

their proportionate liability, and it be alleged in 

such action by petition that any judgment debt- 

or is insolvent or is a nonresident of the state 

and cannot be forced under the execution of the 

court to contribute to the payment of the judg- 

ment, the court shall, in the action in which the 

judgment was rendered, after notice to the de- 

fendants or such of them as may be within the 

jurisdiction of the court, submit proper issues 

to a jury to find the facts arising on such peti- 

tion and any answer that may be filed thereto, 

and shall, upon such verdict and any admis- 

sions in the petition and answer, enter judg- 

ment declaring the proportionate part each judg- 

ment debtor shall pay. 

Any judgment creditor who refuses to trans- 

fer a judgment in his favor to a trustee for the 

benefit of a judgment debtor who shall tender 

payment and demand in writing a transfer 

thereof to a trustee to preserve his rights in the 

same action, as contemplated by this section, 

shall not thereafter be entitled to an, execution 
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against the judgment debtor so tendering pay- 
ment. (1919, c. 194, ss. 1, 2; 1929, c. 68; C. S. 618.) 

Editor’s Note.—The Act of 1929 amended the first para- 
graph of this section by permitting contribution between 
joint tort-feasors, and the joinder of joint tort-feasors 
not made parties. The amendment, of course, does not 
apply to a suit commenced before its enactment. Bargeon 

v. Transportation Co., 196 N. C. 776, 777, 147 S. EB. 299. 
This section creates a new right, provides an exclusive 

remedy, and substantial compliance with its terms is nec- 
essary to make it available. Hoft v. Mohn, 215 N. C. 397, 
ese by. (2d): 23: 

Its purpose being that the entire controversy between 
joint tort-feasors should be settled in one action. Freeman 
v. Thompson, 216 N. C. 484, 5 S. E. (2d) 434. 
Discharge of Judgment by Compromise Payment.—Where 

one of several judgment debtors, jointly and severally liable, 
discharges the entire judgment under a compromise agree- 
ment with the judgment creditor by payment of a fraction 
of the amount of the judgment, he is entitled to an assign- 
ment of the judgment to a trustee for his benefit under this 
section, and ‘is entitled to recover from each of his code- 
fendants the proportionate part of such codefendant’s liability 
in the amount of the compromise settlement, he being en- 
titled to contribution on the basis of the amount actually 
paid for the full discharge of the judgment even though such 
amount does not equal his proportionate liability on the 
original amount of the judgment. Scales v. Scales, 218 N. 
@. 5535 lS) Bs Gd) 5569 
Judgment Should Be Transferred to Trustee Not the 

Debtor.—A bank holding a note hypothecated by the payee 
bank obtained judgment thereon against the payee bank and 
the makers. Thereafter the payee bank became insolvent 
and the commissioner of banks made a payment on the judg- 
ment out of the assets of the payee bank and obtained an 
assignment of the judgment, which it transferred to plain- 
tiff, who brought suit thereon against the makers. Held: 
The commissioner of banks in the payment of thé judgment 
and in taking the assignment represented the bank and 
such acts were taken in the same right and with the effect 
as though they had been taken by the bank, and therefore 
the commissioner of banks may not act as a trustee for the 
transfer of judgment under this section, and the payment 
of the judgment by the commissioner of banks extinguished 
same. Hoft v. Mohn, 215 N. C. 397, 2 S. EB. (2d) 23. 
Assignment to Third Party Necessary to Claim Subrogation. 

—A surety defendant in a judgment with the principal ac- 
cording to principles heretofore obtaining in North Carolina, 
without the aid of a statute, in order to preserve the judg- 
ment lien and enforce it for his reinbursement, is required 
on payment to have it assigned to some third person for his 
benefit, and, in case of collateral security, he is in such in- 
stances also entitled to the full equitable doctrine of subroga- 
tion; but if he pays the judgment debt on which he himself 
is bound, without having it assigned, as indicated, he then 
becomes the simple: contract creditor of his principal. Bank 
v. Sprinkle, 180 N. C. 580, 104 S. E. 477. 
Subrogation Applicable between Co-Sureties.—A surety may 

preserve the lien of judgment against the principal and him- 
self by paying the judgment creditor and having the judgment 
assigned to a third person for his own credit, and this also 
applies to a judgment against his co-sureties and himself in 

enforcing an equality of obligation between them. Fowle v. 
McLean, 168 N. C. 537, 84 S. E. 852. 

What Constitutes a Refusal to Transfer.—Under a proper 
interpretation of the relevant parts of this section the refusal 
of the judgment’ creditor to transfer the judgment to some 
third person to preserve the lien thereof for the benefit of the 
surety, tendering payment of the same, means his final refusal 
to do so, and not when the status of the parties remain the 
same, and the judgment creditor subsequently offers and 
stands willing to assign the judgment as the statute requires, 
Bank v. Sprinkle, 180 N. C. 580, 104 S. E. 477. 

The entry of transfer of judgment by the attorney of the 

judgment creditor upon the margin of the judgment as 
docketed in the office of the clerk of the superior court is 
prima facie evidence of transfer. Harrington vy. Buchanan, 
222 N. C. 698, 24 S. E. (2d) 534. 

It is presumed that attorney acted within the scope of 
his authority. Id. 

Proportionate Liability of Sureties.—The liability of sureties 
among themselves is controlled by the equitable principle of 
equality arising out of a common risk, and in case of in- 
solvency or nonresidence these rights are adjusted by refer- 
ence to the number of sureties who are solvent or who have 
property available to process within the jurisdiction of the 
court. Fowle v. Mclean, 168 N. C. 537, 84 S. E. 852. 
Surety Cannot Raise Question of Liability after Judg- 
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‘ment.—By paying the whole judgment, one joint tort-feasor, 
under this section, can lose no right it has against the 
other tort-feasor or its surety. If the surety is a party 
to the judgment and bound thereby it cannot thereafter 
raise the question of its liability to the defendant, when it 
pays the judgment in full and requires the transfer of 
said judgment to a trustee by virtue of the provision of 
this section. Hamilton v. Southern R. Co., 203 N. C. 468, 
471, 166 S. E. 392. 

Contribution between Joint Tort Feasors.—This section 
seems to abrogate the well-settled rule, that, subject to 
some exceptions (Gregg v. Wilmington, 155 N. C. 18, 70 
S. E. 1070), there can be no contribution between joint 
tort-feasors. Lineberger v. Gastonia, 196 N. C. 445, 146 
S. BE. 79, 82, citing Raulf v. Elizabeth City Light, etc., 
mon 70 N, C2691, 97 SE. 236; 
Right to contribution among joint tort-feasors exists solely 

by provision of this section. Lumbermen’s Mut. Cas. Co. 
v. United States Fidelity, etc., Co., 211 N. C. 13, 188 S. E. 
634. 

Section Does Not Apply to Insurers of Tort-Feasors.—An 
insurer of one joint tort-feasor paying the judgment recov- 
ered against both joint tort-feasors is not entitled to equi- 
table subrogation as against the insurer of the other tort- 
feasor, there being no relation between the tort-feasors out- 
side the provision of the statute upon which the doctrine of 
equitable subrogation can be based, and the insurers of the 
tort-feasors not coming within the provision of the statute 
in regard to contribution. JTumbermen’s Mut. Cas. Co. v. 
United States Fidelity, etc, Co., 211 N. C. 13, 188 S. E. 
634. 
_ Since the liability of insurance carriers of tort-feasors is 
contractual and not founded on tort, where no judgment had 
‘been recovered against such a carrier by any of the par- 
ties to an action, it was held that this section was inappli- 
cable as by its express terms it applies only to joint tort- 
feasors and to joint judgment debtors. Gaffney v. Lumber- 
men’s Mut. Cas. Co., 209 N. C. 515, 184 S. E. 46; Lumber- 
man’s Mut. Cas. Co. v. United States Fidelity, etc., Co., 
paren. C.. 13,0 188 S. “HE. 634. 

Defendants May File Cross Action to Join Others as Joint 
Tort-Feasors.—Defendants in an action to recover for neg- 
ligent injury are entitled, under this section to have other 
defendants joined with them upon filing a cross action 
against such other defendants, alleging that such defend- 
ants were joint tort-feasors with them in causing the in- 
jury. Mangum v. Southern Ry. Co., 210 N. C. 134, 185 S. 
E. 644. 
When a defendant in a negligent injury action files an- 

swer denying negligence but alleging that if it were neg- 
ligent a third party was also guilty of negligence which 
concurred in causing the injury in suit, and demands af- 
firmative relief against such third person, he is entitled 
tto have such third person joined as a codefendant under 
this section. Lackey v. Southern Ry. Co., 219 N. C. 
195, 13 S. E. (2d) 234; Freeman v. Thompson, 216 N. C. 
484, 5 S. E. (2d) 434. See also, Bost v. Metcalfe, 219 N. 
C. 607, 14 S. E. (2d) 648; Lackey v. Southern Ry. Co., 219 
ies 195.13. S. EK... ad) 234. 

Voluntary Nonsuit Not Permitted as to Joint Tort- 
Feasor against Whom Other Tort-Feasor Claims Relief. 
—Where plaintiff sued defendants as joint tort-feasors, 
and appealing defendant in its amended answer denied neg- 
ligence but also alleged that if appealing defendant were 
negligent its negligence concurred with the negligence of its 
codefendant, and asked for such relief against its codefend- 
ant as it was entitled to under this section, it was error 
for the court, over appealing defendant’s objection, to per- 
mit plaintiff to take a voluntary nonsuit as to the code- 
fendant before the close of plaintiff’s evidence, since under 
the pleadings, appealing defendant requested affirmative re- 
lief against its codefendant and is entitled to hold the co- 
defendant as a party under this section. Smith y. Kappas, 
Big N. C 758, 12 S. E. (2d) 693. 
Although Judgment Not Transferred Surety May Sue on 

‘Contract.—Defendants were principals on a note and plain- 
tiff was a surety. After judgment was obtained by the 
payee, plaintiff drew his check to one of the principals to 
‘be used in satisfying the judgment. Although upon the ren- 
dition of the judgment the note merged therein and the 
judgment became the only legal evidence of the indebted- 
ness, the relative liability of defendants as principals and 
plaintiff as surety, as between themselves, remained the 
same as on the note, and plaintiff, even in the absence of 
an assignment of the judgment to a trustee for his benefit, 
became the contract creditor of defendants to the extent of 
the money advanced by him. Saieed vy. Abeyounis, 217 N. 
C. 644, 9 S. E. (2d) 399. ‘ 
Section Inapplicable Where Defendant Alleges Sole Lia- 

bility of Codefendant.—Where the defendant had another 
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party joined as codefendant, and filed answer denying neg- 
ligence on his part and alleging that the negligence of his 
codefendant was the sole proximate cause of the injury in 
suit, but demanding no relief against his codefendant, it 
was held that the demurrer of the party joined should have 
been sustained as neither the complaint nor the answer of 
the original defendant alleged any cause of action against 
him, this section permitting contribution among joint tort- 
feasors, being therefore inapplicable since the answer of the 
original defendant alleges sole liability on the part of his 
codefendant and not joint tort-feasorship. Walker v. Loy- 
all, 210 N. C. 466, 187 S. E. 565. 
When a defendant simply denies negligence on its part 

and alleges that the negligence of its codefendant was the 
sole proximate cause of the injury, and makes no demand 
for affirmative relief against its codefendant, such defendant 
is not in a position to complain of nonsuit granted upon 
motion of the codefendant, upon its contention that it was 
entitled to keep the codefendant in the case as a joint tort- 
feasor, from whom it would be entitled to contribution un- 
ah this section. Perry vy. Sykes, 215 N. C. 39, 200 S. HOM 

, Rehearing.—Plaintiff’s petition to rehear was allowed for 
inadvertence in the original opinion in stating that before 
trial appealing defendant had filed amended answer asking 
affirmative relief against its codefendant under this sec- 
tion, precluding plaintiff from taking a voluntary nonsuit 
as against the codefendant, it appearing of record that ap- 
pealing defendant did not tender amended answer and moved 
that it be permitted to file same and did not request that 
its codefendant be made a party as a joint tort-feasor until 
after verdict. Smith vy. Kappas, 219 N. C. SOUR oS; by 
(2d) 375. 
Cited in Jones v. Rhea, 198 N. C. 190, 151 S. FH. 255; Gaff- 

ney v. Phelps, 207 N. C. 553, 560, 178 S. E. 231; Peterson v. 
McManus, 208 N. C. 802, 182 S, E. 483, 

§ 1-241. Clerk to pay money to party entitled.— 
The clerk, to whom money is paid as aforesaid, 
shall pay it to the party entitled to receive it, un- 
der the same rules and penalties as if the money 
had been paid into his office by virtue of an exe- 
cution. (Rev., s. 578; Code, s. 439: R. LB ees 1 
S. 128; 1823, c. 1212, s. 2; C. S. 619.) 

§ 1-242. Credits upon judgments.—Where a 
payment has been made on a judgment docketed 
in the office of the clerk of the superior court, and 
no entry made on the judgment docket, or where 
any docketed judgment appealed from has been 
reversed or modified on appeal and no entry made 
on such docket, any person interested therein may 
move in the cause before the clerk, upon affi- 
davit after notice to all persons interested, to 
have such credit, reversal or modification en- 
tered; and upon the hearing before the clerk he 
may hear affidavits, oral testimony, depositions 
and any other competent evidence, and_ shall 
render his judgment, from which any farty may 
appeal in the same manner as in appeals in spe- 
cial proceedings. On the trial of any issue of 
fact on the appeal either party may demand a 
jury trial, which shall be had upon the evidence 
before the clerk, which he shall reduce to writ- 
ing. On a final judgment ordezing any such 
credit, reversal or modification, a transcript there- 
of shall be sent by the clerk of the superior court 
to each county in which the crigina! judgment 
has been docketed, and the clerk of such county 
shall enter the same on the judgmen: docket of 
his county opposite such judgment and file the 
transcript. No final process shall issue on any 
such judgment after affidavit filed in the cause 
until the motion for credit, reversal or modifica- 
tion has been finally disposed of. (Rev., s. 579; 
1903), cr 6593 (02'S. 620.) 
Parol Agreement to Convey Land Not within Section.— 

Upon a motion to enter satisfaction of a judgment under this 
section, a defendant may not set up his parol executory 
agreement to convey lands to the plaintiff for that Purpose, 
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such is not in the purview of the statute, and not enforcible 
by him under the statute of frauds. Brown v. Hobbs, 154 N. 

C. 544, 70 S. E. 906. 
Amount Paid Plaintiff on Covenant Not to Sue as Credit. 

—Where some of defendants, sued as joint tort-feasors, pay 
plaintiff a sum in consideration of a covenant not to sue, 
and thereafter the action is prosecuted against the other 
defendants, and judgment recovered against them, the de- 
fendants against whom judgment was entered are entitled 
to have the judgment credited with the amounts paid by 
the other defendants for the covenant not to sue upon the 
motion made prior to execution, the motion coming within 
the spirit if not the letter of this section. Brown v. Nor- 
folk Southern R. Co., 208 N. C. 423, 181 S. E. 279. 

§ 1-243. For money due on judicial sale—The 
supreme and other courts ordering a judicial sale, 
or having possession of bonds taken on such sale, 
may, on motion, after ten days notice thereof in 

writing, enter judgment as soon as the money 
becomes due against the debtors or any of them, 

unless for good cause shown the court directs 
some other mode of collection. (Rev., s. 1524; 

Code, s: 941° RoC; 31) Ss) 1207 ee eel.) 
Constitutionality.—This section is constitutional and does 

not contravene the right of trial by jury. Ex parte Cotten, 
OZ UNG Cao. 81: 
Motion Proper Method to Enforce Contract.—An independent 

action upon an obligation to secure the payment of money 
given on a purchase under a judicial sale will not be enter- 

tained if objection be made in apt time; the proper course is 
to enforce the contract by a motion in the cause in which 
the sale is decreed, Lackey v. Pearson, 101 N. C. 651, 8 
S. E. 121; but this matter is within the control of the court 
and in proper instances the court may decree a resale of 
the land if the purchaser does not pay within a specified time 
—in this case, sixty days. Davis v. Pierce, 167 N. C. 135, 83 
Seen os. 

Same—When Independent Action Allowed.—If the objection 
is not made at the proper time the court may proceed with 
the independent action. Lackey v. Pearson, 101 N. C. 651, 8 S. 
EB. 121. Such objection will not be entertained when made 
for the first time in the Supreme Court. Id. 

Failure of Purchaser to Comply with His Bid.—If a pur- 

chaser at a judicial sale fails to comply with his bid, the 
court may either decree, first, that he specially perform his 
contract, or, second, that the land be resold and the pur- 
chaser released, or third, that without releasing the purchaser 
the land be resold; but in this case the purchaser must under- 
take, as a condition precedent to the order of sale, to pay 
all additional costs and to make good any deficiency in the 
price. Hudson v. Coble, 97 N. C. 260, 1 S. E. 688. 
Ten Days’ Notice Required.—Any court, which orders a 

judicial sale, has the power to make a decree for the money 
after ten days’ notice thereof. Ex parte Cotten, 62 N. 
C079: 
Waiver of Right to Jury Trial.—Although the defendant 

under this section is entitled to have the issue, where the 
debt sued on was contracted for the purchase of land, tried 
by a jury, yet, if after being duly summoned he fails to ap- 
pear and answer, he waives that right. Durham v. Wilson, 
104 N. C. 595, 10 S. E. 683. 

Sale by Administrator.—A sale of land for assets, made by 
an administrator, pursuant to a judgment in a probate court, 
in a proceeding instituted for that purpose, is a judicial sale, 
and the provisions of this section are applicable thereto. 
Mauney v. Pemberton, 75 N. C. 219, 220; Chambers v. Pen- 
land; /8— Now G.. J3: 
When Court May Reopen Case.—Where the commissioner 

for the private sale of lands for division has withheld from 
the knowledge of the court the actual price the purchaser has 

agreed to pay, and reported a lesser sum, which the court 
has confirmed by final judgment, it is an imposition on the 
court, and will not conclude it from reopening the case on the 
petition of the commissioner in the cause, after notice, and 
affording the proper relief. Lyman v. Southern Coal Co., 183 
NN, GCG. 581, 12S) Ubee2ae. 

Petition by Commissioner.—A commissioner appointed for 

the sale of land in proceedings for partition, after confirmation 
of sale to a private purchaser, filed a petition in the cause 
after notice alleging in effect that in addition to the purchase 
price he had reported, the purchaser had agreed to pay a 

larger sum to include his commission, etc., and had paid only 
the smaller sum, reported and confirmed, and refused to pay 
the balance as agreed after having received the deed from 

the clerk’s office, where it had been deposited. It was held, 
upon demurrer, that the allegations of the petition must be 
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considered as true, and it was reversible error for the trial 
judge to sustain the demurrer, and not require an answer to be 
filed to set the matters at issue for the purpose of proceeding 
to determine the controversy. Lyman vy. Southern Coal Co., 
LSS IC, 581.12 Saka ede: 

§ 1-244. Applicable to justices’ courts.—This ar- 
ticle applies, wherever appropriate, to proceed- 
ings in courts of justices of the peace. (Rey., s. 
562; Code, s. 389; C. S. 622.) 

§ 1-245. Cancellation of judgments discharged 
through bankruptcy proceedings—When a ref- 

eree in bankruptcy furnishes the clerk of the su- 
perior court of any county in this state a writ- 
ten statement or certificate to the effect that a 
bankrupt has been discharged, indicating in said 
certificate that the plaintiff or judgment creditor 
in whose favor judgments against the defendant 
bankrupt are docketed in the office of the clerk 
of the superior court have received due notice as 
provided by law from the said referee, and that 
said judgments have been discharged, it shall be 
the duty of the clerk of the superior covurt to file 

said certificate and enter a notation thereof on the 
margin of said judgments. 

This section shall apply to judgments of this 
kind already docketed as well as to future judg- 
ments of the same kind. 

For the filing of said instrument or certificate 
and making new notations the clerk of the supe- 
rior court shall be paid a fee of one dollar ($1.90). 
(19377 c.4 234, Sou di-45) 

Editor’s Note.—It appears that the effect of filing the cer- 
tificate as provided by this section is to give notice of the 
inefficacy of the judgment to attach as a lien after the bank- 
ruptcy; not to give notice that the judgment is no lien at 
all, for it may have become a lien before the bankruptcy, 15 
N. C. Law Rev. 336. 

§ 1-246. Assignment of judgment to be entered 
on judgment docket, signed and witnessed.—No 
assignment of judgment shall be valid at law to 
pass any property as against creditors or pur- 

chasers for a valuable consideration from the 
donor, bargainor, or assignor, but from the entry 
of such assignment on the margin of the judg- 

ment docket opposite the said judgment, signed 
by the owner of said judgment, or his attorney 
under power of attorney or his attorney of record, 
and witnessed by the clerk or the deputy clerk of 
the superior court of the county in which said 
judgment is docketed. (1941, c. 61.) 

Editor’s Note.—Public Laws 1941, c. 61, ratified March 4, 
1941, to be effective July 1, 1941, provides: “This act shall 
not affect any suit, action or proceeding now pending in 
the courts of this state.” 

For comment on this enactment, see 19 N. C. Law Rev. 
462. 

Art. 24. Confession of Judgment. 

§ 1-247. When and for what.—A judgment by 
confession may be entered without action either 

in or out of term, either for money due or to be- 
come due, or to secure any person against con- 
tingent liability on behalf of the defendant, or 
beth, in the manner prescribed by this article. 
(Rev.,:s. 5805 .Code;. s.. 570; CC (P93 39a 4 ae 
623.) 

Cross Reference.—See section 1-248 and notes thereto. 
This section and §§ 1-248, 1-249 are mere procedural stat- 

utes, regulating the practice of the courts, and can of 
course have no extraterritorial effect or be looked to as 
limiting the powers of corporations. Monarch Refrigerat- 

Co. v. Farmers’ Peanut Co., 74 F. (2d) 790, 793. 
They are in derogation of common right, and must be 

mig 
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strictly construed. Gibbs v. Weston & Co., 221 N. C. 
7%, 18 S. E. (2d) 698. 
Court Must Have Jurisdiction.—It is essential that the court 

have jurisdiction before a judgment on confession can be val- 
idly entered. Slocumb v. Shingle Co., 110 N. C. 24, 14 S. 
622. 
Same—May Be Collaterally Impeached.—Judgment, void if 

for want of jurisdiction in the court, if such appears on the 
record, may be collaterally impeached in any court in which 
the question arises. Hervey v. Edmunds, 68 N. C. 243. 
Manner of Attacking Judgment by Confession.—Judgment by 

confession, being a final judgment, cannot be collaterally at- 
tacked for fraud, this must be done by an independent ac- 
tion properly constituted for that purpose. Sharp v. Danville 
ete eR. Co, 106 N: C. 308, 11S. EB. 530; Uzzle v. Vinson, 
HAN G. 138, 16S. E. & 
For What Judgment May be Confessed.—A judgment by 

confession may be taken to cover a future debt. Bank v. 
Higginbottom, 9 Pet. 48, 9 L. Ed. 46. 

So also a judgment may, it seems, be confessed for a 
specific sum claimed, subject to the right of the party con- 
fessing to reduce the amount, and in case of failure or omis- 
sion to do so the whole amount will be collectible. Gear v. 
Parish, 5 How. 168, 12 L. Ed. 100. 
Confession by Partner.—It would seem to be well settled 

that, even before dissolution, one partner cannot confess judg- 
ment so as to bind his copartners. Hall v. Lanning, 91 U. S. 
160, 23 L,. Ed. 271. 
Confession by Guardian.—A judgment confessed by a guard- 

jan of one non compos mentis, under the provisions of this 
section, if the statement required be verified by the guardian 
in the absence of fraud, is not irregular. McAden v. Hooker, 
ZW4N. C. 24. 

In White v. Albertson, 14 N. C. 241, the process had been 
served on the guardian above, [alone] and not on the infants 
also, as it should have been, and the guardian permitted judg- 
ment against the infants by nil dicit; yet it was held that 
the judgment was not irregular, although in that case it 
was said the court had acted unadvisedly in permitting the 
guardian whose interests were opposed to those of the ward 
to represent him in that case. The analogy between infants 
and lunatics is so close as to justify the conclusion that a 
similar judgment against a lunatic would not be irregular. 
McAden v. Hooker, 74 N. C. 24, 29. 
A judgment confessed by executors on a debt created after 

the death of the testator and during the time of administra- 
tion will bind them in their individual capacity, though they 
style themselves as executors in making such a confession. 
Hall y. Craige, 65 N. C. 51. 
Confession May be Made to State.—A person may confess a 

judgment, or recognizance on record, to the state for a sum 
of money, as well as to an individual. Therefore, where A 
was convicted on an indictment and fined, and ordered into 
the custody of the sheriff, and B, in consideration that A 
should be discharged from custody, confessed a judgment to 
the state for the fine and costs, it was held that the judg- 
ment could not afterwards be set aside. State v. Love, 23 
mr “C,, 264. 
Confession by Corporation.—A corporation, nothing to the 

contrary appearing, may by the action of its proper officers 
confess judgments as a natural person, if the essential re- 
quirements of the statute are complied with. Sharp v. 
Danville etc., R. R. Co., 106 N. C. 308, 11 S. E. 530. 
Same—Authority Should Be Shown.—A corporation may con- 

fess judgment, without action, in or out of term, but the 
record should show that the officer or person who represented 
the corporation in the proceedings was duly authorized to act, 
and that he did act under the direction of his principal. 
Nimocks vy. Cape Fear Shingle Co., 110 N. C. 20, 22, 14 S. 
E. 622. 
Construction of Warrant of Attorney.—It seems to be an 

established principle that an authority given by warrant of 
attorney to confess a judgment against the maker of a note 
must be clear and explicit and strictly construed, and the 
court cannot supply any supposed omissions of the parties. 
National Exch. Bank v. Wiley, 195 U. S. 257, 25 S. Ct. 
20, 49 I. Ed. 184. 

Effect of Confession.—It has been held that the confession of 
a judgment does indeed create a contract; but it is only on 
the side of the defendant, who thus acknowledges or as- 
sumes upon himself a debt, which may be made the ground 
ef an action. Livingston v. Moore, 7 Pet. 469, 8 L. Ed. 751. 

But on the side of the plaintiff, the necessity of resorting 
to certain means of enforcing that judgment, is not an obli- 
gation arising out of contract, but one imposed upon him 
by the laws of the country. Id. 

Lien from Date ef Docketing.—-A judgment by confession, 
like any other judgment, becomes a lien on the judgment 
debtor’s real estate as of the date the judgment is dock- 
eted. Keel v. Bailey, 214 N. C. 159, 198 S. E. 654. 
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Parol Evidence Not Admissible—Where a judgment is 
confessed by one against himself, and so entered of record, 
parol evidence is not admissible to show that it was intended 
to have been entered against another. Davidson vy. Alexander, 
84 N. C. 620. : 

Mistake as Ground for Relief.—If a judgment be confessed 
under a clear mistake, a court of law will set the judgment 
aside, if application be made, and the mistake shown, while 
the judgment is in its power. Walden vy. Skinner, 101 U. S. 
577, 25 Ty. “Hd. 963. 

But, if the judgment is no longer in the power of a court 
of law, relief may be obtained in a court of chancery. Id. 
Applied in Davis vy: Cockman, 211 N. C. 630, 191 S. E. 

322. 

§ 1-248. Debtor to make verified statement.—A 
statement in writing must be made, signed, and 

verified by the defendant, to the following effect: 
1. It must state the amount for which judg- 

ment may be entered, and authorize the entry of 
judgment therefor. 

2. If it is for money due, or to become due, 
it must state concisely the facts out of which it 
arose, and must show that the sum confessed is 
justly due, or to become due. 

3. If it is for the purpose of securing the plain- 
tiff against a contingent liability, it must state 
concisely the facts constituting the liability, and 
must show that the sum confessed does not ex- 
ceed! the sameéy” (Rev. s. 681:>Codexgs 671°C. C. 
P., s. 326; C. S. 624.) 

Editor’s Note.—This section must be read in connection with 
the preceding one, as compliance with the provisions of the 
one without the other is not sufficient. As was said in Sharp 
Vee Danvilleswete, ei. IR» - Co. 106 IN-/C2 308) 319), Il Sie Bs 
530, ‘It is not sufficient simply to confess and enter judgment. 
It is essential that the confession and entry shall have the 
additional requisites further prescribed by the statute.” (Ref- 
erence being made to this section.) 

Section Strictly Construed.—Strict compliance with the pro- 
visions of this section is required, and if all the requirements 
are not met the judgment is void because of a want of juris- 
diction in the court to render judgment, which is apparent on 
the face of the proceedings. Smith v. Smith, 117 N. C. 348, 
23.-S: Fy. 270. 

It is essential to the validity of a judgment by confession 
that it be confessed and entered of record according to the 
provisions of this section. ‘These are essential matters re- 
quired by the section to confer jurisdiction on the court, 
and to insure validity of the judgment. Farmers’ Bank 
v. McCullers, 201 N. C. 440, 160 S. E. 494. 
Where the statutory requirements with respect to the 

form and contents of the statement have been fully com- 
plied with, as in the instant case, the court acquires ju- 
risdiction, and a judgment by confession, as authorized by 
the debtor in the statement, is valid for all purposes. 
Cline v. Cline, 209 N. C. 531, 535, 183 S. E. 904. 
The verified statement is jurisdictional, both as to its 

filing and as to its contents. Gibbs v. Weston & Co., 221 
WN @o 372 195 18. So eB. 12d) 698: 

Verified Statement of Facts Required.—A judgment con- 
fessed under this section must contain a verified statement of 
the facts and transactions out of which the indebtedness 
arose. Davenport v. Leary, 95 N. C. 203, 204. And a mere 
statement that the debts are bona fide due, without embracing 

the account which was filed, is not a sufficient compliance. 
Id. See also, Davidson v. Alexander, 84 N. C. 620, and 
Merchants Bank v. Newton Cotton Mills, 115 N. C. 507, 20 
S. E. 765, the latter case holding that the confession is suf- 
ficient when it is for “goods sold and delivered,’ although 
omitting the time of sale, quantity, price and value of the 
goods. 
Debts Evidenced by Note or Bond.—A judgment confessed 

upon the statement that defendant is indebted to the plaintiff 
in a certain sum “arising from the acceptance of a draft,” 
setting out a copy thereof, is irregular and void. Davidson v. 
Alexander, 84 N. C. 621 

A statement that the amount was due by a certain note 
described in the judgment, that said note became due on a day 
named, and that the consideration was cotton sold and de- 
livered—was a compliance with this section. Merchants Nat. 
Bank v. Newton Cotton Mills, 115 N. C. 507, 20 S. E. 765. 
Where the affidavit stated that the amount was due on a 

bond under seal for borrowed money, due and payable 2 
November, 1876, it was held that the statement was sufficient. 
Uzzle & Co. v. Vinson, 111 N. C. 138, 16 S. E. 6. 
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