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Preface 

This Cumulative Supplement contains the general laws of a permanent nature 

enacted at the 1945, 1947 and 1949 Sessions of the General Assembly, and brings 
to date the annotations included in the General Statutes of North Carolina of 1943. 

Amendments of former laws are inserted under the same section numbers ap- 

pearing in the General Statutes, and new laws appear under the proper chapter 

headings. Editors’ notes point out many of the changes effected by the amend- 

atory acts. 

Chapter analyses show new sections and also old sections with changed captions. 
The index is confined mainly to new laws and such amendatory laws as are not 

reflected in the original index. In addition, the index includes many references 

enlarging upon the treatment of certain topics found in the original volumes of 
the General Statutes. 

The members of the North Carolina Bar are requested to communicate any 
defects they may find in the General Statutes or in this Supplement, and any sug- 
gestions they may have for improving the General Statutes, to the Division of 

Legislative Drafting and Codification of Statutes of the Department of Justice, 

or to The Michie Company, Law Publishers, Charlottesville, Virginia. 

GrorcE P. Sir, JR, 

Editor in Chief. 
November, 1949, 



Scope of Publication 

Constitution: 

Amendments to the Constitution of North Carolina adopted or proposed since 

the publication of the General Statutes. 

Statutes: 

Permanent portions of the general laws enacted at the 1945, 1947 and 1949 
Sessions of the General Assembly. 

Annotations: 

Sources of the annotations: 

North Carolina Reports volumes 223-230 (p. 576). 

Federal Reporter 2nd Series volumes 134 (p. 417)-174. 

Federal Supplement volumes 49 (p. 225)-83. 

United States Reports volumes 318-337. 

Supreme Court Reporter volumes 63 (p. 862)-69. 

North Carolina Law Review volumes 22 (p. 280)-27. 



Constitution of North Carolina 

JA Teal Lake ak 

Declaration of Rights 

§ 1. The equality and rights of persons.—That 
we hold it to be self-evident that all persons are 
created equal; that they are endowed by their Cre- 
ator with certain inalienable rights; that among 
these are life, liberty, the enjoyment of the fruits of 
their own labor, and the pursuit of happiness. 
(Const. 1868; 1945, c. 634, s. 1.) 
Editor’s Note.—This section was amended by vote at the 

election held pursuant to Session Laws 1945, c. 634. 
Meaning of “Liberty.”—The term ‘“‘liberty,’? as used in 

this section and § 17 of this article, does not consist sim- 
ply of the right to be free from arbitrary physical re- 
straint or servitude, but is deemed to embrace the right 
of man to be free in the enjoyment of the faculties with 
which he has been endowed by his Creator, subject only 
to such restraints as are necessary for the common wel- 
fare. It includes the right of the citizen to be free to 
use his faculties in all lawful ways; to live and work 
where he will; to earn his livelihood by any lawful call- 
ing; to pursue any livelihood or vocation, and for that 
purpose to enter into all contracts which may be proper, 
necessary, and essential to his carrying out these pur- 
poses to a successful conclusion. State v. Ballance, 229 N. 
(fess. Box (e408) VERE 

This section does not preclude the legislature from mak- 
ing classifications and distinctions in the application of laws 
provided they are reasonable and just and not arbitrary. 

Motley v. State Board of Barber Examiners, 228 N. C. 337, 
450 S. Hy. (2d) 550,9175 Ay Ty. R.gi253: 

Statute making certain war veterans eligible for license 
to practice barbering without being examined does not vio- 
late this section. Motley v. State Board of Barber Ex- 
aminers, 228 N. C. 337, 45 S. E. (2d) 550, 175 A. IL. R. 253. 
See § 86-11.1. 
Statute Regulating Practice of Optometry.—A portion of 

§ 90-115, relating to the practice of optometry, was held 
violative of this section. Palmer v. Smith, 229 N. C. 612, 
SAE Staged) a8; 

Statute providing for the licensing and supervision of 
photographers (G. §S. chap. 92) is violative of this sec- 
tion. State v. Ballance, 229 N. C. 764, 51 S. E. (2d) 731. 

§ 2. Political power and government. 
Cited in Brumley v. Baxter, 225 N. C. 691, 36 S. E. (2d) 

201,2162 A» L. RB. -930. 

§ 7. Exclusive emoluments, etc.—No person or 
set of persons are entitled to exclusive or sepa- 
rate emoluments or privileges from the community 
but in consideration of public services. (Const. 
1868; 1945, c. 634, s. 1.) 
Editor’s Note.—This section was amended by vote at the 

election held pursuant to Session Laws 1945, c. 634. 
Purpose.— 
The state cannot authorize city to donate property, or to 

grant privileges to one class of citizens not enjoyed by all, 
except in consideration of public services. Brumley v. Bax- 
ter, 225 N. C. 691, 36°S: E. (2d) 281,°285, 162 A. 1.’ R.< 930, 
citing Brown vy. Board of Com’rs, 223 N. C. 744, 28 S. E. 
(2d) 104, 106. 
Motivation of Legislation.—The constitutional limitation 

contained in this section, has been frequently invoked by 
supreme court to strike down legislation conferring special 
privileges not in consideration of public service, but where 
the motivation is for a public purpose and in the public in- 
terest, and does not confer exclusive privilege, legislation 
has been upheld. Brumley v. Baxter, 225 N. C. 691, 36 S. 
E. (2d) 281, 286, 162 A. I, R. 930. 

This section does not preclude the legislature from mak- 
ing classifications and distinctions in the application of laws 
provided they are reasonable and just and not arbitrary. 
Motley v. State Board of Barber Examiners, 228 N. C. 337, 
45, es. (2d) 7550) 175) Al eR 253: 
An expenditure by a municipality for special training of 

a police officer does not grant an exclusive emolument or 
privilege to the officer contrary to this section. Green v. 
Kitchin, 229.N. C. 450, 50 §, E. (2d) 545, discussed in 27 
N. C. Law Rev, 500, 

Services in the armed forces during war are “public serv- 
ices” within the meaning of this section. Motley v. State 
Board of Barber Examiners, 228 N. C. 337, 45 S. E. (2d) 
550.7 1/52 Aw Waktwecose) Orumiey ove onaxter., 229 aN. 091, 
36 S. EB. (2d), 281, 285, 162 A. LL. R: 930. 

Statute making certain war veterans eligible for license 

to practice barbering without being examined does not vio- 
late this section. Motley v. State Board of Barber Exam- 
inet smeacoe Nu Coos mes On MCL) eo t/a ee Lethe aos 

See § 86-11.1. 
Exempting corporations chartered prior to a certain date 

from the proscription against emptying into streams sub- 
stances inimical to fish violates this section, State v. 
Glidden Co., 228 N. C. 664, 46 S. E. (2d) 860. See § 113- 
172. 

Contract to Relieve Railway of Expense of Removing 
Tracks Held Valid.—The state highway commission agreed 
to appropriate a sum of money for the improvement of a 
city street upon condition that tracks and facilities of a 
street railway company be removed therefrom. The rail- 
way company was operating under a franchise having twenty 
more years to run, which provided that the railway com- 
pany should save the city harmless from any damage re- 
sulting from the construction of its tracks. The city en- 
tered into a contract with the railway company providing 
that in consideration of abandonment of its franchise along 
said street the city would acquire for it an alternate right 
of way and would remove the tracks from the street. The 
court held that the promise by the city to remove the 
tracks did not constitute a special emolument not in con- 
sideration of public service. Boyce v. Gastonia, 227 N. 
C129 41 Sie se(2d 3533 
Statute including deputy sheriffs within term “employee” 

as used in Workmen’s Compensation Act (G. S. § 97-2) held 
consonant with the provisions of this section. Towe v. 
Yancey County, 224 N. C. 579, 31 S. E. (2d) 754. 

Gratuity to Individual for Adjusting Claim Is Unauthor- 

ized.—This section constitutes a specific constitutional pro- 
hibition against gifts of public money, and the legislature 
has no power to compel or even to authorize a municipal 

corporation to pay a gratuity to an individual to adjust a 
claim which the municipality is under no legal obligation to 
pay. Brown v. Board of Com’rs, 223 N. C. 744, 745, 28 S. 
E. (2d) 104. 

§ 11. In criminal prosecutions.—In all criminal 
prosecutions, every person charged with crime has 
the right to be informed of the accusation and 
to confront the accusers and witnesse; with other 
testimony, and to have counsel for defense, and 

not be compelled to give self-incriminating evi- 
dence, or to pay costs, jail fees, or necessary wit- 
ness fees of the defense, unless found guilty. 
(Const. 1868; 1945, c. 634, s. 1.) 
Editor’s Note.—This section was amended by vote at the 

election held pursuant to Session Laws 1945, c. 634. 
Information as to Accusation.— 

The constitutional right of the accused in a criminal pros- 
ecution, to be informed of the accusation against him and 
to confront his accusers and witnesses with other testimony, 
carries with it, not only the right to face one’s “accusers 
and witnesses with other testimony,’? but also the oppor- 
tunity fairly to present one’s defense. State v. Utley, 223 
Nee Coco, eo pose rea (ad )n kode 
Confrontation—Does Not Apply to Civil Actions.—The 

right accorded defendant in a criminal prosecution to con- 
front the witnesses against him does not apply to civil ac- 
tions. Chesson y. Kieckhefer Container Co., 223 N. C. 378, 
380, 26 S. E. (2d) 904. 
Same—Not Denied by Refusing Motion to Continue.— 

There is no denial of prisoner’s right to confrontation by 
the refusal of a motion to continue, on the ground of the 
absence of a material, expert, fingerprint witness, it ap- 
pearing that the state’s solicitor agreed that he would not, 
and did not offer evidence as to fingerprints. State v. Ris- 
Ing, s.c2o IN, Cie 747,,°28;- Sank... (2d) 4221, 

The constitutional right to be represented by counsel is 
further implemented by § 15-4. State v. Chesson, 228 N. 
C5259; 45 eS) Bo (2d): 663. 
A defendant has the constitutional right to be repre- 

sented by counsel whom he has selected and employed, 
and in prosecutions for capital felonies the court has an 



Art. I, § 12 CONSTITUTION OF 

inescapable duty to assign counsel to a person unable to 
employ one. State v. Gibson, 229 N. C. 497, 50 S. E. (2d) 
520. 
Contemplates Reasonable Opportunity to Prepare Defense. 

—The constitutional guarantee of the right of counsel re- 
quires that the accused and his counsel shall be afforded 
a reasonable time for the preparation of his defense. State 
v. Gibson, 229 N. C. 497, 50 S. E. (2d) 520, discussed in 
27 N. C. Law Rev. 544. 
The constitutional right to be represented by counsel 

contemplates not only that accused shall have the privi- 
lege of engaging counsel, but also that he and his coun- 
sel shall have a reasonable opportunity in the light of all 
attendant circumstances to investigate, prepare, and pre- 
sent his defense... State v. Speller, 230 N. C. 345, 53 S. E. 
(2d) 294, 
After the convening of the term the trial court ordered 

a special venire from another county to try a negro charged 
with rape. Counsel for defendant challenged the array on 
the ground that persons of defendant’s race had been ex- 
cluded from the jury list solely because of their race, and 
the court refused the request of counsel for time to inves- 
tigate and secure evidence in support of such challenge to 
the array, but counsel obtained evidence from members of 
the special venire and bystanders of the courtroom tend- 
ing to sustain the challenge. It was held that as it ap- 
peared that defendant was prejudiced by denial of reasona- 
ble opportunity to procure evidence in. support of his chal- 
lenge to the array, a new trial was awarded for the denial 
of defendant’s constitutional right to be properly repre- 
sented by counsel. Id. 

But the denial of a continuance is not prejudicial error 
where the record fails to show that it would have enabled 
defendant and his counsel to obtain additional evidence or 
otherwise present a stronger defense. State v. Gibson, 229 
Nu Cl 497, 5059.7 F.2d), 520. 
And Depends upon Nature of Offense.—In capital felonies 

the provision relative to counsel is regarded as not merely 
permissive but mandatory. ‘This is indicated by § 15-5 and 
by numerous decisions of the supreme court. But in cases 
of misdemeanors and felonies less than capital it has been 
the uniform practice in this jurisdiction to regard these 
provisions as guaranteeing the right of persons accused 
to be represented by counsel, and the right to have coun- 

sel assigned if requested and the circumstances are such, 
for financial or other reasons, as to show the apparent 
necessity of counsel for the protection of the defendant’s 
rights. State v. Chesson, 228 N. C. 259, 45 S. E. (2d) 563. 

In cases less than capital the propriety of providing coun- 
sel depends upon the circumstances of the individual case, 
within the sound discretion of the trial judge. State v. 
Chesson, 228 N. C. 259, 45 S. E. (2d) 563. 
And defendant’s ignorance and unfamiliarity with legal 

matters are not alone sufficient to render appointment of 
counsel mandatory in a prosecution for less than a capital 
offense. State v. Chesson, 228 N. C. 259, 45 S. E. (2d) 
563. 

Self-Incrimination—Scope of Protection.— 
The constitutional inhibition against self-incrimination is 

directed against compulsion, and not against voluntary ad- 
missions, confessions, or testimony freely given on the trial. 
Such statements, confessions, and testimony voluntarily 
given on a former trial are received against the accused 
as his admissions. State v. Farrell, 223 N. C. 804, 28 S. E. 
(2d) 560. 
Same—Forced Production of Incriminating Documents 

Not Allowed.— 
The introduction in evidence of incriminating papers 

taken from the defendant at the time of the arrest does 
not infringe the constitutional guarantee against self-in- 
crimination, under this section, and when he takes the 
stand in his own behalf he waives his constitutional right 
against self-incrimination. State v. Shoup, 226 N. C. 69, 
36 S. E. (2d) 697, distinguishing State v. Hollingsworth, 
191 N. C. 595, 132 S. E. 667, appearing in the original, 
where defendant was required in open court to hand over 
incriminating documents. 
As to compelling accused to speak so that witness may 

Gdentify his voice, see note, 27 N. C. Law Rey. 262. 
When Motion for Continuance Presents Question of Law.— 

When a motion for continuance, in a criminal case, is based 
on a right guaranteed by the Federal and State Constitu- 
tions, 14th Amend. U. S. Constitution, Art. I, sec. 17 and 
this section, the question presented is one of law and not 
of discretion, and the decision of the court below is re- 
viewable. State v. Farrell, 223 N. C. 321, 26 S. BK. (2d) 322. 

Cited in State v. White, 225 N. C. 351, 353, 34 S. EB. (2d) 
139. 

§ 12. Answers to criminal charges. 
Proposed Amendment.—Session Laws 1949, c. 579, proposed 

NORTH CAROLINA [6 

that this section be amended by adding thereto the fol- 
lowing: “But any person, when represented by coun- 
sel, may, under such regulations as the legislature shall 
prescribe, waive indictment in all except capital cases.’ 

This section sufficiently explains the function of the 
grand jury as a part of the court. It is competent to send 
to the grand jury as many bills of indictment as may be 
necessary to get before them necessary witnesses and evi- 
dence from which they may decide the propriety of sub- 
mitting the accused to trial. State v. Lewis, 226 N. C. 
249; 250; °37""S. “EB. “dy 6917 

§ 13. Right of jury.—No person shall be con- 
victed of any crime but by the unanimous verdict 
of a jury of good and lawful persons in open 
court. The Legislature may, however, provide 
other means of trial, for petty misdemeanors, with 
the right of appeal. (Const. 1868; 1945, c. 634, 
sth tS) 

Editor’s Note.—This section was amended by vote at the 
election held pursuant to Session Laws 1945, c. 634. 
The word “jury” as here used signifies a body of twelve 

men in a court of justice duly selected and impaneled in 
the case to be tried. State v. Emery, 224 N. C. 581, 583, 
31) SB de 858. 

A jury of ten men and two women does not suffice as a 
jury of “good and lawful men’’ within the meaning of this 
section. Id. 

Failure of defendant in a criminal prosecution to exhaust 
his peremptory challenges does not affect his right to attack 
an illegally constituted jury. State v. Emery, 224 N. C. 
581, 31 S. E. (2d) 858. 

Cited in Gregory v. Travelers Ins. Co., 223 N. C. 124, 25 
S. E. (2d) 398, 147 A. I, R. 283 (con. op.); State v. White, 
225 N. C. 351, 34 S. E. (2d) 139; State v. Crandall, 225 N. 
C. 148, 154, 33 S. E. (2d) 861 (dis. op.). 

§ 14. Excessive bail. 

Cress Reference.—See annotations under § 14-3. 
Cruel and Unusual Punishment.— 
A sentence to 18 months labor on the roads entered upon 

defendant’s plea of guilty to a charge of drawing and 
uttering a worthless check was held not to be “cruel and 
unusual’ in a constitutional sense. State v. White, 230 
ING CoP 508, 532 .S.1) ie (2d) 1436: 
When no time is fixed by the statute, imprisonment for 

two years, as in the case of an assault with a deadly 
weapon, will not be held to be cruel and unusual, and vio- 
lative of this section, State y. Crandall, 225 N. C. 148, 150, 
SERIE ABA MOE hole 

§ 15. General warrants, 
Ordinarily even the strong arm of the law may not in- 

vade one’s dwelling except under authority of a proper 
search warrant, In re Walters, 229 N. C. 111, 47 S. E. 
(2d) 709. 

§ 16. Imprisonment for debt. 

Imprisonment for failure to pay a sum of money is pro- 
hibited except to enforce an appropriate judicial order which 
has been willfully disobeyed so as to constitute contempt 
of court. Stanley v. Stanley, 226 N. C. 129, 37 S. E. (2d) 
118. 
Quoted in Moose vy. Barrett, 223 N. C. 524, 27 S. E. (2d) 

532. 

§ 17. No person taken, etc., but by law of land. 
Cross References.—As to validity of statute prohibiting 

discharge of deleterious matter into streams, see note to 
§ 113-172. As to meaning of term ‘“‘liberty,’’ see § 1 of 
this article. 
The term “law of the land’? means the general law, the 

law which hears before it condemns; which proceeds upon 
inquiry, and renders judgment only after trial. It means 
the regular course of the administration of justice through 
the courts of competent jurisdiction, after the manner of 
such courts. Procedure must be consistent with the fun- 
damental principles of liberty and justice. State v. Ches- 
son, 228 N. C. 259, 45 S. EB. (2d) 563. 
Due Process of Law.—The term ‘“‘law of the land” as 

used in this section is synonymous with “due process of 
law.”’ State v. Ballance, 220° N.1C. 764; 51 S:°E. (2d) 731. 
Restraints upon Police Power.—‘‘Law of the land’ un- 

der this section in relation to the exercise of the state 
police power, imposes flexible restraints which are satis- 
fied if the act in question is not unreasonable, arbitrary 
or capricious and the means selected have a real and sub- 
stantial relation to the objects sought to be attained. 
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State v. Whitaker, 228 N. C. 352, 45 S. E. (2d) 860, affirmed 
in. (335 600290295 69, Sep Ctin 25d :93,-Ty, Edn 201 5 
The legislature may make classifications and distinctions 

in the application of laws provided they are reasonable and 
just and not arbitrary. Motley v. State Board of Barber 
Examiners, 228 N. C. 337, 45 S. E. (2d) 550, 175 A. lL. R. 
253. 

Exclusion of Negroes from Grand Jury.— The evidence 
disclosed that the names of Negroes were printed in red 
and the names of white persons were printed in black in 
preparing names for the jury box, and that in drawing 
the names from the box the names of Negroes were with- 
out exception rejected. It was held that the motion of 
defendant, a Negro, to quash the indictment found by a 
grand jury so selected, should have been allowed, since 
such systematic and arbitrary exclusion of Negroes from 
the grand jury deprived him of his constitutional rights. 
State v. Speller, 229 N. C. 67, 47 S. E. (2d) 537. 

Zoning Regulations.—The fact that a lot would be more 
valuable if devoted to a nonconforming use does not deprive 
the owner of property without due process of law when 
the zoning regulations are uniform in their application to 
all within the respective districts, and the differentiation 
of the uses of property within the respective districts is 
in accordance with a comprehensive plan in the interest 
of the health, safety, morals or general welfare of the en- 
tire community, Kinney v. Sutton, 230 N. C. 404, 53 S. E. 
(2d) 306. 
Statutes declaring that the right to work shall not be 

dependent upon membership or non-membership in a la- 
bor union, and prohibiting certain agreements between 
employers and labor organizations (§§ 95-78 to 95-84), do 
not violate this section. State v. Whitaker, 228 N. C. 352, 
45 S. E. (2d) 860, affirmed in 335 U. S. 525, 69 S, Ct. 251, 
93 -L. Ed. 201. 

Statute making certain war veterans eligible for license 
to practice barbering without standing an examination 
does not violate this section. Motley v. State Board of 
Barber Examiners, 228 N. C. 337, 45 S. E. (2d) 550, 175 A. I, 
R. 253. See § 86-11.1. 

Statute Regulating Practice of Optometry.—A portion of 
§ 90-115, relating to the practice of optometry, was held 
violative of this section. Palmer vy. Smith, 229 N. C. 612, 
51) Sigil (2d) 48. 

Statute previding for licensing and supervision of pho- 
tographers (G, S. chap. 92) is violative of this section. 
State v. Ballance, 229 N. C. 764, 51 S. HE. (2d) 731. 

When Meotion for Continuance Presents Question of 

Law.—Ordinarily, whether a cause shall be continued is a 
matter which rests in the sound discretion of the trial 
court and, in the absence of gross abuse, is not subject to 
review on appeal, but when the motion is based on a right 
guaranteed by the Federal and State Constitutions, 14th 
Amend., U. S. Const., Art. I, section 11 and this section, 
the question presented is one of law and not of discretion, 
and the decision of the court below is reviewable. State v. 
Farrell, ) 223, N.C. :321,,:326, 2610S.  Bi:.(2d) 2322. 
Quoted in State v. Emery, 224 N. C. 581, 31 S. E. (2d) 

858. 
Cited in Reidsville v. Slade, 224 N. C. 48, 29 S. E. (2d) 

215; Whitehurst v. Abbott, 225 N. C. 1, 33 S. E. (2d) 129; 
State v. Glidden Co., 228 N. C. 664, 46 S. E. (2d) 860; 
Worley v. Pipes, 229 N. C. 465, 50 S. KE. (2d) 504. 

§ 19. Controversies at law respecting property. 
—In all controversies at law respecting property, 

the ancient mode of trial by jury is one of the best 
securities of the rights of the people, and ought 
to remain sacred and inviolable. No person shall 
be excluded from jury service on account of sex. 
(Const. 1868; 1945, c. 634, s. 1.) 

Editor’s Note.—This section was amended by vote at the 
election held pursuant to Session Taws 1945, c. 634. 
As to less than unanimous jury verdicts in civil cases, 

see 27 N. C. Law Rev. 539, 
In General.— 

The ancient mode of trial by jury has been preserved in 
our present Constitution. Chesson v. Kieckhefer Container 
Co., 223 N. C. 378, 26 S. E. (2d) 904. 
The word “jury” is to be given the signification which it 

had when the Constitution was adopted, i. e., a body of 
twelve men in a court of justice duly selected and impan- 
eled in the case to be tried. State v. Emery, 224 N. C 
581, 583, 31 S. E. (2d) 858. 
Right Not Unqualified.— 

The right to trial by jury applies exclusively to actions 
in which legal rights are involved. State v. Great South- 

1949 SUPPLEMENT TO VOLUME ONE Art. II, § 29 

ern Trucking Co., 223 N. C. 687, 695, 28 S. E. (2d) 201 
(con. op.) 

Cited in Whitehurst v. Abbott, 225 N. C, 1, 33 S. E. (2d) 
129, 

§ 26. Religious liberty.—All persons have a nat- 
ural and inalienable right to worship Almighty 
God according to the dictates of their own con- 
sciences, and no human authority should, in any 
case whatever, control or interfere with the rights 
of conscience. (Const, 1868; 1945, c. 634, s. 1.) 

Editor’s Note.—This section was amended by vote at the 
election held pursuant to Session Laws 1945, c. 634, 
A municipal ordinance prohibiting the handling of ven- 

omous and poisonous reptiles in such manner as to endan- 
ger the public health, safety and welfare, will not be held 
invalid upon defendants’ contention that the ordinance in- 
terferes with the exercise of their religious practices, State 
v. Massey, 229 N. C. 734, 51S. EB. (2d) 179. 

§ 31. Perpetuities, etc. ° 
The common-law rule against perpetuities is recognized 

and enforced in this state. The rule is not one of con- 
struction but a positive mandate of law to be obeyed ir- 
respective of the question of intention. Its primary pur- 
pose is to restrict the permissible creation of future inter- 
ests and prevent undue restraint upon or suspension of 
the right of alienation. Whenever the future interest takes 
effect, or the right of alienation is suspended beyond the 
period stipulated in the rule, it is violative thereof, Mer- 
cer vy. Mercer,, 230 "N.C. “101,52 S.-i.) (2d) 229: 
As against Private Trusts.—The rule against perpetui- 

ties applies to private trusts. And when a private trust 
violates the rule the court will not limit the duration of 
the trust but will declare the whole trust invalid, Mer- 
cer v. Mercer, 230 N. C. 101, 52 S. E. (2d) 229, holding de- 
vise of property in trust void because violative of rule. 
Statute Regulating Practice of Optometry.—A portion of 

§ 90-115, relating to the practice of optometry, was held 
violative of this section. Palmer vy. Smith, 229 N. C. 612, 
51S, Bey (2d) 8: 
Statute relating to licensing and supervision of photog- 

raphers (G. S. 92) tends to create a monopoly in violation 
of this section. State v. Ballance, 229 N. C. 764, $1 S. E. 
(2d) 731. 

ARTICLE II 

Legislative Department 

§ 1. Two branches, 

Delegation of Power to Determine Facts.—The legisla- 
ture cannot delegate its power to make a law; but it can 
make a law to delegate a power to determine some facts 
or state of facts upon which the law makes, or intends 
to make, its own action depend. State y. Curtis, 230 N. 
Co" 169) 52 San Be (20)364, 

§ 28. Pay of members and officers of the Gen- 
eral Assembly. 

Proposed Amendments.—The amendment of this section 
proposed by Session Laws 1947, c. 361, failed of adoption 
at the general election held on November 2, 1948. 

Session Laws 1949, c. 1267, proposed that this section be 
amended to read as follows: ‘Pay of members and _ pre- 
siding officers of the General Assembly.—The members of 
the General Assembly for the term for which they have 
been elected shall receive as a compensation for their 
services the sum of fifteen dollars ($15.00) per day for 
each day of their session, for a period not exceeding ninety 
days; and should they remain longer in session they shall 
serve without compensation. The compensation of the 
presiding officers of the two houses shall be twenty dol- 
lars ($20.00) per day for a period not exceeding ninety 
days. Should an extra session of the General Assembly 
be called, the members and presiding officers shall receive 
a like rate of compensation for a period not exceeding 
twenty-five days.’’ 

§ 29. Limitations upon power of General As- 
sembly to enact private or special legislation. 

Municipal Board of Control is a creature of the General 

Assembly within the provisions of this section, Hunsucker 
v. Winborne, 223 N. C. 650, 27 S. E. (2d) 817. 
Statute including deputy sheriffs within term “employee” 

as used in Workmen’s Compensation Act (G. S. § 97-2) held 
consonant with the provisions of this section, Towe v. 
Yancey County, 224 N, C. 579, 31 S. E. (2d) 754. 
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Cited in Reidsville v, Slade, 224 N. C. 48, 29 S. E. (2d) 

215; State v. Mitchell, 225 N. C. 42, 33 S. E. (2d) 134. 

§ 30. Inviolability of sinking funds. 
Expenditure of Surplus Unencumbered Funds.—Although 

the General Assembly cannot authorize a diversion of a 

county’s sinking funds which are necessary to pay out- 

standing sinking fund bonds, it can direct the expendi- 

ture of surplus unencumbered sinking funds, provided the 

expenditure is for a public purpose. Johnson v. Marrow, 

228 N. C. 58, 44 S. E. (2d) 468. 

§ 31. Use of funds of teachers’ and state em- 
ployees’ retirement system restricted. 
Proposed Amendment.—Session Laws 1949, c, 821, pro- 

posed that a new section be added to article II of the 

constitution to read as follows: “Sec. 31. Use of funds of 

Teachers’ and State Employees’ Retirement System re- 

stricted.—The General Assembly shall not use, or authorize 

to be used, nor shall any agency of the state, public officer 

or public employee use or authorize to be used the funds, 

or any part of the funds, of the Teachers’ and State Em- 

ployees’ Retirement System except for retirement system 

purposes. The funds of the Teachers’ and State Employ- 

ees’ Retirement System shall not be applied, diverted, 

loaned to or used by the state, any state agency, state off- 

cer, public officer or employee except for purposes of the 

Retirement System: Provided, that nothing in this sec- 

tion shall prohibit the use of said funds for the payment 

of benefits, administrative expenses and refunds as author- 

ized by the Teachers’ and State Employees’ Retirement 

Law, nor shall anything in this provision prohibit the proper 

investment of said funds as may be authorized by law.” 

ARTICLE III 
Executive Department 

§ 1. Officers of the executive department; terms 
of office——The executive department shall consist 

of a Governor, in whom shall be vestcd the su- 

preme executive power of the State; a Lieuten- 
ant Governor, a Secretary of State, an Auditor, a 
Treasurer, a Superintendent of Public Instruction, 
an Attorney General, a Commissioner of Agricul- 
ture, a Commissioner of Labor, and a Commis- 
sioner of Insurance, who shall be elected for a 
term of four years by the qualified electors of the 

State, at the same time and places and in the same 
manner as members of the General Assembly are 
elected. Their term of office shall commence on 
the first day of January next after their election, 
and continue until their successors are elected and 
qualified: Provided, that the officers first elected 
shall assume the duties of their office ten days 
after the approval of this Constitution by the Con- 
gress of the United States, and shall hold their 
offices four years from and after the first day of 

January. (1943, c. 57.) 

Editor’s Note.—This section was amended by vote 
the general election of November 7, 1944, 

at 

§ 6. Reprieves, commutations and pardons, 

After a defendant has begun the service of his term, 
at least when that takes place after the adjournment 
the court, it is beyond the jurisdiction of the judge to 
alter it or interfere with it in any way, as the power of 
pardon, parole or discharge during the term of imprison- 
ment is by this section the exclusive prerogative of the 
Governor. State v. Lewis, 226 N. C. 249, 37 S. E. (2d) 
691, 693. 

§ 11. Duties of the Lieutenant-Governor.—The 
Lieutenant-Governor shall be president of the 
Senate but shall have no vote unless the Senate 
be equally divided. He shall receive such com- 
pensation as shall be fixed by the General Assem- 
bly. (1943, c. 497.) 

Editor’s Note.—This section was amended by vote at the 
general election of November 7, 1944, 

§ 18. Duties of other executive officers.—The 

or 
of 
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respective duties of the Secretary of State, Audi- 
tor, Treasurer, Superintendent of Public Instruc- 
tion, Attorney General, Commissioner of Agri- 
culture, Commissioner of Labor, and Commis- 
sioner of Insurance shall be prescribed by law. 
If the office of any of said officers shall be va- 
cated by death, resignation, or otherwise, it shall 
be the duty of the Governor to appoint another 
until the disability be removed or his successor be 
elected and qualified. Every such vacancy shall 
be filled by election at the first general election 
that occurs more than thirty days after the va- 
cancy has taken place, and the person chosen shall 
hold the office for the remainder of the unexpired 
term fixed in the first section of this article. (1943, 
cieS7) 

Editor’s Note.—This section was amended by vote at the 
general election of November 7, 1944, 

§ 14. Council of State—The Secretary of State, 
Auditor, Treasurer, Superintendent of Public In- 
struction, Commissioner of Agriculture, Commis- 
sioner of Labor and Commissoner of Insurance 
shall constitute, ex officio, the Council of State, 
who shall advise the Governor in the execution 
of his office, and three of whom shall constitute 
a quorum; their advice and proceedings in this 
capacity shall be entered in a journal, to be kept 

for this purpose, exclusively, and signed by the 
members present, from any part of which any 
member may enter his dissent; and such journal 
shall be placed before the General Assembly when 
called for by either house. The Attorney General 
shall be, ex officio, the legal adviser of the execu- 
tive department. (1943, c. 57.) 

Editor’s Note.—This section was amended by vote at the 
general election of November 7, 1944. 

AVRO Tenby, 

Judicial Department 

§ 8. Jurisdiction of Supreme Court. 
Remedial Writs Controlling Proceedings of Inferior Courts. 

—The supreme court is vested with authority to issue any 
remedial writ necessary to give it general supervision and 
control over the proceedings of inferior courts. State v. 
Cochran, 230 N. C. 523, 53 S. E. (2d) 663. 
Writ of Error Coram Nobis.—The supreme court, in its 

supervisory power, has authority to entertain a petition for 
permission to apply to the superior court for a writ of 
error coram nobis. In re Taylor, 230 N. C. 566, 53 S. E. 
(2d) 857. As to allowance of petition where trial court 
failed to appoint counsel, see note to § 15-4. 

Writ of Certiorari.— 
Where the case is not one in which the alleged error 

appears on the face of the record proper, which might be 
corrected in supreme court’s supervisory power under this 
section, but it is to review a ruling of the court entered on 

motion after trial, as well as an application for certiorari, it 
was held that since the case was one in which the state 
had no right of appeal, a dismissal must necessarily follow. 
State sv. (oddit224: IN) Ci776, (320S.5:.(2d) 313. 

Stated in State v. Thompson, 226 N. C. 651, 39 S. E. 
(2d) 823. 

Cited in State v. Biggs, 224 N. C. 23, 29 S. EB. (2d) 121 
(dis. op.) 

§ 9. Claims against the State. 
Oniy Way State Can Be Sued.— 
A state cannot be sued in its own courts or elsewhere 

unless it has consented to such suit, by statutes or in cases 
authorized by provisions of the organic law, instanced by 
Art. III, Const. of U. §.; this section, Const. of North 
Carolina. Dalton v. State Highway, etc., Comm., 223 N. 
C9406... 27 0S saB((ad) ah: 

§ 10. Judicial districts for superior courts. 
Proposed Amendment.—Session Laws 1949, c. 393, pro- 

posed that this section be amended to read as follows: 
“Judicial districts for superior courts —The General Assem- 
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bly shall divide the state into a number of judicial dis- 
tricts which number may be increased or reduced and shall 
provide for the election of one or more superior court judges 
for each district. There shall be a superior court in each 
county at least twice in each year to continue for such 
time in each county as may be prescribed by law.” 

§ 11. Residences of judges; rotation in judicial 
districts; and special terms. 
Proposed Amendment.—Session Laws 1949, c. 775, pro- 

posed that this section be amended to read as follows: 
“Sec. 11. Judicial districts; rotation; special superior court 
judges; assignment of superior court judges by chief jus- 
tice.—Each judge of the superior court shall reside in the 
district for which he is elected. The General Assembly 
may divide the state into a number of judicial divisions. 
The ‘udges shall preside in the courts of the different dis- 
tricts within a division successively; but no judge shall 
hold all the courts in the same district oftener than once 
in four years. The General Assembly may provide by gen- 
eral laws for the selection or appointment of special or 
emergency superior court judges not assigned to any judi- 
cial district, who may be designated from time to time by 
the chief justice to hold court in any district or districts 
within the state; and the General Assembly shall define 
their jurisdiction and shall provide for their reasonable 
compensation. The chief justice, when in his opinion the 
public interest so requires, may assign any superior court 
judge to hold one or more terms of superior court in any 
district.”’ 
As to rotation of superior court judges, see leading arti- 

cle in 27 N. C. Law Rev. 181. See also, § 26 N. C. Law 
Rev. 334. 

The Power of Special and Emergency Judges Is Defined, 
etc.— 

Under this section, the power and authority of special 
and emergency judges is defined and limited by the words 
“in the courts which they are appointed to hold”; and the 
General Assembly is without power to grant such judges 
jurisdiction in excess of this definite limitation. Shepard 
v. Leonard, 223 N. C. 110, 25 S. E. (2d) 445. 

This section does not confer or authorize the legislature 
to confer any “in chambers” or ‘“‘vacation’” jurisdiction up- 
on special judges assigned to hold a designated term of 

court. Shepard v. Leonard, 223 N. C. 110, 113, 25 S. E. 
(2d) 445. 
Cited in In re Advisory Opinion, 225 N. C. 772, 39 S. E. 

(2d) 217; State v. Anderson, 228 N. C. 720, 47 S. E. (2d) 1. 

§ 12. Jurisdiction of courts inferior to supreme 
court, 

Superior Court.— 
The legislature has full authority to provide for ap- 

peals to the superior court by licensees whose driving li- 
censes have been suspended or revoked by the discretion- 
ary action of the department of motor vehicles. In re 
Wright, 228 N. C. 584, 46 S. E. (2d) 696. See § 20-25. 

§ 18. In case of waiver of trial by jury. 
In Civil Actions.— The right to trial by jury in civil 

cases may be waived. Simmons y. Lee, 230 N. C. 216, 53 
S. E. (2d) 79; Chesson y. Kieckhefer Container Co., 223 
N. C. 378, 26 S. E. (2d) 904. As to waiver in reference 
cases, see note to § 1-189. 

Special Proceeding to Establish Boundary Line.—As_ to 
defendant’s waiver of jury trial by failure to tender perti- 
nent issues, see Simmons v. Lee, 230 N. C. 216, 53 S. E. 
(2d) 79. 

§ 21. Elections, terms of office, etc., of justices 
of the Supreme and judges of the Superior courts. 
Applied in Ingle vy. State Board of Elections, 226 N. C. 

454, 38 S. E. (2d) 566. 

§ 27. Jurisdiction of justices of the peace. 

Cross References.— 
As to punishment for assault, see annotations under sec- 

tion 14-33. 
Jurisdiction of Justice.— 

In accord wtih original. See Hopkins v. Barnhardt, 223 
N. C. 617, 27 S. E. (2d) 644, 

In summary proceeding in ejectment, based upon affi- 
davit that defendant had entered into possession of house 
and lot and refused to vacate the house, justice of peace 
had no jurisdiction in absence of allegation that relation- 
ship of landlord and tenant existed and that defendant 
was holding over. Howell vy. Branson, 226 N. C. 264, 37 
S. E. (2d) 687. 

1949 SUPPLEMENT TO VOLUME ONE Art. V, § 4 

ARTICLE V 

Revenue and Taxation 

§ 3. State taxation. 

Editors Note.— 
For a brief discussion of this section, see 25 N. C, 

Law Rev. 504. 
Meaning of “Public Purpose.’”—A tax or an appropria- 

tion is for a public purpose if it is for the support of the 
government, or for any of the recognized objects of the 
government. Green v. Kitchin, 229 N. C. 450, 50 S. E. 
(2d) 545, discussed in 27 N, C. Law Rev. 500. As to what 
are “public purposes,’? for which a municipality may levy 
taxes, see 25 N. C. Law Rev. 504. 

“Public purpose, as we conceive the term to imply, when 
used in connection with the expenditure of municipal funds 
from the public treasury, refers to such public purpose 
within the frame of governmental and proprietary power 
given to the particular municipality, to be exercised for 
the benefit, welfare and protection of its inhabitants and 
others coming within the municipal care. It involves 
reasonable connection with the convenience and necessity 
of the particular municipality whose aid is extended in 
its promotion.” Nash v. Tarboro, 227 N. C. 283, 287, 42 
S. E. (2d) 209, quoting Greensboro-High Point Airport 
Authority v. Johnson, 226 N. C. 1, 36 S. E. (2d) 803. 

There can be no lawful tax which is not levied for a 
public purpose. Nash y. Tarboro, 227 N. C. 283, 42 S. 
E. (2d) 209. 
The fact that moneys are paid to an individual does not 

affect the character of the expenditure, since the object of 
the expenditure and not to whom paid determines whether 
it is for a public purpose. Green y. Kitchin, 229 N. C. 
450, 50 S. E. (2d) 545, discussed in 27 N. C. Law Rev. 500. 

An expenditure by a municipality for special training of 
a police officer is for a public purpose. Green y. Kitchin, 
229 N. C. 450, 50 S. KE. (2d) 545, discussed in 27 N. C. Law 
Rev. 500. 

Municipal Airport Is Public Purpose.—The construction 

and maintenance of a municipal airport for a city of more 
than ten thousand inhabitants, engaged in many industries 
and pursuits, is for a public purpose within the meaning 
of this section, and no right guaranteed by the 14th Amend- 

ment to the Federal Constitution will be injuriously af- 
fected thereby. Turner v. Reidsville, 224 N. C. 42, 29 S. 
E. (2d) 211; Reidsville v. Slade, 224 N. C. 48, 29 S. E. 
(2d) 215. 
The cost of constructing and maintaining a hotel is not 

a public purpose, within the meaning of this section. Nash 
v. Tarboro, 227 N. C. 283, 290, 42 S. E. (2d) 209. 
The word “trades’? as used in this section means any 

employment or business engaged in for gain or profit. 
Nesbitt v. Gill, 227 N. C. 174, 41 S. E. (2d) 646. 
The purchase of horses or mules for the purpose of re- 

sale, at wholesale or retail, is a trade within the mean- 
ing of this section, and the imposition of a license tax 
on such trade is valid, Id. 

§ 4. Limitations upon the increase of public 
debts. 

Proposed Amendment.— The amendment of this section 
proposed by Session Laws 1947, c. 784, failed of adoption 
at the general election held on November 2, 1948. 

The provisions of this section now constitute the domi- 
nant or controlling limitation upon the power of local units 
to contract debts or to issue bonds, and its provisions 
are superimposed upon the limitations contained in article 
7, § 7, and in article 5, § 6, of the Constitution. Coe v. 
Surry County, 226 N. C. 125, 36 S. E. (2d) 910, 912. 

Bonds are outstanding within the meaning of this sec- 
tion until actually paid and canceled, or delivered to the 
county for cancellation. Coe v. Surry County, 226 N, C. 
125, 36 S. E. (2d) 910, 912. 

Thus, where county bonds were payable at a certain 
banking institution on the first day of a county fiscal year, 
and before the close of the next preceding fiscal year the 
county made available funds for payment thereof, the bonds 
were outstanding at the close of the latter year within the 
meaning of this section. Id. 

In an election for the issuance of county bonds fer a new 
school building, a necessary expense, a favorable vote of 
the majority of those voting is sufficient to validate the 
bond resolution and authorize the issuance and sale of 
the proposed bonds. Mason y. Moore County Board of 
Com’rs, 229 N. C, 626, 51S. E. (2d) 6. 

Cited in Jefferson Standard Life Ins. Co. v. Guilford 
County, 225 N. C. 293, 301, 34S. E. (2d) 430, 
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§ 5. Property exempt from taxation. 
Assessments on public school property for special bene- 

fits thereto, caused by the improvement of the street on 

which it abuts, are not embraced within the prohibition of 
this section exempting property belonging to the State or 
to municipal corporations from taxation. Raleigh v. 
Raleigh City Administrative Unit, 223 N. C. 316, 26 S. E. 
(2d) 591. 

§ 6. Taxes levied for counties. 
Proposed Amendment.—The amendment of this section 

proposed by Session Laws 1947, c. 421, failed of adoption 

at the general election held on November 2, 1948. 
Ordinarily Expenses of Holding Courts and Maintaining 

Jails, etc.— 
In accord with original. See Atlantic Coast Line R. Co. 

v. Duplin County, 226 N. C. 719, 40 S. E.. (2d) 371. 
Levy for Public Welfare.—The board of county commis- 

sioners of Beaufort County having levied, in the year 1942, 
a tax rate of fifteen cents on the one hundred dollars 
property valuation for general purposes, the limit fixed by 
this section, the levy for public welfare or poor relief was 
limited to a rate of five cents on the one hundred dollars 
property valuation, and any levy for public welfare or poor 

relief, in excess thereof, was held invalid. Atlantic Coast 
Line R. Co. v. Beaufort County, 224 N. C. 115, 29 S. E. 

(2d) 201. 

Levy for Home for Aged.—Under this section Cumber- 
land County is authorized by the Act of 1923 to levy annu- 
ally five cents only on the one hundred dollar valuation, for 
maintaining county homes for the aged and infirm and for 
similar purposes. Atlantic Coast Line R. Co. v. Cumber- 
land County, 223 N. C. 750, 28 S. E. (2d) 238. 

Upkeep of county buildings and upkeep and maintenance 
of county home for the aged and infirm are. general ex- 
penses and must be covered in the fifteen-cent levy lim- 
ited for general purposes. Atlantic Coast Line R. Co. v. 
Duplin County, 226 N. C. 719, 40 S. E. (2d) 371. 

ARTICLE VI 

Suffrage and Eligibility to Office 

§ 1. Who may vote.—Every person bo. in the 
United States, and every person who has been 
naturalized, twenty-one years of age, and possess- 
ing the qualifications set out in this article, shall 
be entitled to vote at any election by the people 
of the State, except as herein otherwise provided. 

(Const. 1868; Convention 1875; 1899, c. 218; 1900, 

Coo 1945 eicn Got, S25) 

Editor’s Note.—This section was amended by vote at the 
election held pursuant to Session Laws 1945, c. 634. 

§ 2. Qualifications of voters. 
Residence’ Defined.— 
In accord with Ist paragraph in original. 

Chaplin, (228 No Ce 705s P47 v0. bce za) alg, 
This constitutional provision applies primarily to an in- 

coming person who is not permitted to exercise political 
rights until after he has been in the state and the voting 
precinct for the prescribed periods. State v. Chaplin, 228 
NenG. (705% 47 S.14. (2d) 1125 
And Not to a Citizen Temporarily Absent.—This_ con- 

stitutional provision is not designed to disfranchise a citi- 
zen cf the state when he leaves his home’ and goes into 
another state or into another county of this state for 
temporary purposes with the intention of retaining his 
home and of returning to it when the objects which call 
him away are attained. State v. Chaplin, 228 N. C. 705, 
7S. E. (2d) 12. 

See State v. 

ARTICLE VII 

Municipal Corporations 

§ 7. No debt or loan except by a majority of 
voters.—No county, city, town, or other municipal 
corporation shall contract any debt, pledge its 
faith or loan its credit, nor shall any tax be levied 
or collected by any officers of the same except for 
the necessary expenses thereof, unless approved 
by a majority of those who shall vote thereon in 
any election held for such purpose. (1947, c. 34.) 
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II. GENERAL CONSIDERATION. 

Editor’s Note.—This section was amended by vote at 
the general election of November 2, 1948. For a brief com- 
ment on the amendment, see 25 N. C. Law Rev. 395. 

Rule and Exception Thereto.—Under this section approval 
of taxation by popular vote is the rule, and the power to 
impose a tax for a necessary expense without a vote is 
the exception. Purser v. Ledbetter, 227 N. C. 1, 40 S. E. 
(2d) 702. 
Function Must Be Public—A municipal corporation can- 

not, even with express legislative sanction, embark on any 
private enterprise or assume any function which is not in 
a legal sense public. Brown v. Board of Com’rs, 223 N. 
C. 744, 28. S. E. (2d) 104. 
Where appropriations were made by two cities and 

county to airport authority out of funds not derived from 
ad valorem taxes and funds were free from other speci- 
fied purpose or legal commitment, no question of credit 
or taxation in violation of this section is involved. Greens- 
boro-High Point Airport Authority v. Johnson, 226 N, C. 
1, 36 S. E. (2d) 803, distinguishing Sing v. Charlotte, 213 
Nea, 160; 195) 6S (27 

III. NECESSARY EXPENSES. 

A. General Considerations and Applications. 
Legislative Declaration and Municipal Commissioners 

Finding That Tax Is for Necessary Expense, etc.— 
In accord with original. See Purser vy. Ledbetter, 

NyeCu 1, 2400S. (Be (2a) 702: 
What Are ‘“‘Necessary Expenses.’’?— 
Where the purpose for which a proposed expense is to 

be incurred by a municipality is the maintenance of pub- 
lic peace or administration of justice, or partakes of a 
governmental nature, or purports to be an exercise by the 
municipality of a portion of the state’s delegated sover- 
eignty, the expense is a necessary expense within this sec- 
tion, and may be incurred without a vote of the people. 
Green vy. Kitchin, 229 N. C. 450, 50 S. KE. (2d) 545, dis- 
cussed in 27 N. C. Law Rev. 50. 

Bonds for establishing and maintaining playgrounds, in 
populous, industrial city, for its children, are for a neces- 
sary expense within the meaning of Art. VII, § 7 of the 
North Carolina Constitution and it is not required that 
the issuance of the bonds be submitted to a vote of qual- 
ified electors of the municipality. Atkins v. Durham, 210 
Neer 295; Loon oa enoau) 
The imposition of a tax or the expenditure of funds de- 

rived therefrom for municipal parks and recreational facili- 
ties is for a public purpose but it is not for a necessary 
municipal expense, within the meaning of this section, and 
the expenditure of funds for this purpose derived from a 
tax imposed without a referendum will be enjoined by the 
courts. Purser v. Ledbetter, 227 N. C. 1;°40 S. E. (2d) 
702. 
The Legislature is without power to authorize a mu- 

nicipal corporation to issue its bonds and levy a tax for 
the payment of the principal and interest on such indebt- 
edness, in order to enable it to obtain funds for the con- 
struction and maintenance of a municipal hotel. Nash v. 
Tarboro, 227 N. C. 283, 290, 42 S. E. (2d) 209. 
Operating and Improving Airport.— 

The construction, maintenance and operation of an air- 
port by a city is a public purpose for which funds may be 
provided by taxation, when approved by a vote of the ma- 
jority of the qualified voters in accordance with this sec- 
tion. Reidsville v. Slade, 224 N. C. 48, 29 S. E. (2d) 215. 
An expenditure by a municipality for special training of 

a police officer is a necessary expense within the meaning 
of this section. Green y. Kitchin, 229 N. C. 450, 50 S. EB. 
(2d) 545, discussed in 27 N. C. Law Rev. 500. 

B. School Bonds or Taxation, 

As to school district bonds or taxes for athletic stadium, 
see Boney vy. Board of Trustees, 229 N. C. 136, 48 S. E. 
(2d) 56. 

§ 12. Debts in aid of the rebellion not to be paid. 
Editcr’s Note.—The word “remembered” in the second 

line of the Editor’s Note in the original should read “‘re- 
numbered.” 

ARTICLE VIII 

Corporations Other than Municipal 

§ 1. Corporations under general laws. 
Legislature May Create Corporation for Public Purpose.— 

The legislative power as to state and political and admin- 
istrative subdivisions thereof is restrained only by the 
limitations imposed by the State Constitution or that of 
the United States, and there is no constitutional limitation 

227 
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on power of the General Assembly to create a corporation 

for a public purpose. Brumley v. Baxter, 225 N, C. 691, 

36 S. E. (2d) 281, 284, 162 A. L. R. 930. 

§ 4, Legislature to provide for organizing cities, 

towns, etc. 
In General.— 
Municipal corporations derive their powers almost solely 

from legislative enactment under this section, and are sub- 
ject to statutory restrictions and regulations of their tax- 

ing power. Purser v. Ledbetter, 227 N. C. 1, 40 S, E. (2d) 
702. 
The authority of cities and towns as instrumentalities for 

the administration of local government may be enlarged, 

abridged or withdrawn entirely at the will or pleasure of 

the legislature. Rhodes y. Asheville, 230 N. C. 134, 52 
S. E. (2d) 371; Murphy v. Webb & Co., 156 N. C. 402, 72 

S. E. 460. 
ARTICLE aN 

Education 

§ 2. General Assembly shall provide for schools; 

separation of the races. 

Duty on Legislature.— 
The establishment and operation of the public school sys- 

tem is under the control of the legislative branch of the 
government, subject only to the pertinent constitutional 
provisions as to uniformity, as provided in this section, and 
length of term, as provided in the following section. Cog- 
gins v. Board of Education, 223 N, C. 763, 28 S. E. (24) 

S275 

§ 3. Counties to be divided into districts. 

Legislative Function.— 
The establishment and operation of the public school sys- 

tem is under the control of the legislative branch of the 
government, subject only to pertinent constitutional provi- 
sions as to uniformity, as provided in the preceding section, 
and length of term, as provided in this section. Coggins 
v. Board of Education, 223 N. C. 763, 767, 28 S. EK. (2d) 527. 

§ 5. County school fund; proviso. 
This section was designed in its entirety to secure two 

wise ends, namely: (1) To set apart the property and 
revenue specified therein for the support of the public 
school system; and (2) to prevent the diversion of public 
school property and revenue from their intended use to 
other purposes. Boney v. Board of Trustees, 229 N. C. 
186, 48: S. Bis Cd). 56. 
The maintenance of an athletic field and playground is 

a proper use of schsol funds, since physical training is a 
legitimate function of education. Boney v. Board of Trus- 
teesseeco! NaC. 136, 248 JS; i (2d)) 56. 
An agreement under which a _ graded school district, 

without monetary consideration, was to transfer in fee to 
a municipality a tract of school property, and the munic- 
ipality was to construct thereon an athletic stadium and 
grant the graded schools of the district free and unlim- 
ited use of the stadium and grounds during the school 
term except when required for regularly scheduled games 
of a professional baseball association, did not constitute a 
diversion of school property in contravention of this sec- 
tion. Id. 

§ 7. Benefits of the University. 
The right of succession by escheat to all property, when 

there is no wifé or husband or parties entitled to inherit or 
take under the statutes of descent and distribution, has 
been conferred upon the University of North Carolina by 
this section, and extended by several statutes which are 
now G. S., 116-20 through 116-25. Board of Education 
v. Johnston, 224 N. C. 86, 88, 29 S. E. (2d) 126, 

§ 8. State Board of Education—The general 
supervision and administration of the free public 
school system, and of the educational funds pro- 
vided for the support thereof, except those men- 
tioned in section five of this article, shall, from and 
after the first day of April, one thousand nine hun- 
dred and forty-five, be vested in the State Board of 
Education to consist of the Lieutenant Governor, 
State Treasurer, the Superintendent of Public In- 
struction, and ten members to be appointed by the 
Governor subject to confirmation by the General 
Assembly in joint session. The General Assembly 
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shall divide the State into eight educational dis- 
tricts, which may be altered from time to time by 
the General Assembly. Of the appointed members 
of the State Board of Education, one shall be ap- 
pointed from each of the eight educational dis- 
tricts, and two shall be appointed as members at 
large. The first appointments under this section 
shall be: Two members appointed from educa- 
tional districts for terms of two years; two mem- 

bers appointed from educational districts for terms 
of four years; two members appointed from edu- 
cational districts for terms of six years; and two 
members appointed from educational districts for 
terms of eight years. One member at large shall 
be appointed for a period of four years and one 
member at large shall be appointed for a period of 
eight years. All subsequent appointments shall be 
for terms of eight years. Any appointments to fill 
vacancies shall be made by the Governor for the 
unexpired term, which appointments shall not be 

subject to confirmation. The State Superintendent 
of Public Instruction shall be the administrative 
head of the public school system and shall be sec- 
retary of the board. The board shall elect a chair- 
man and vice chairman. A majority of the board 
shall constitute a quorum for the transaction of 
business. The per diem and expenses of the ap- 

pointive members shall be provided by the Gen- 
eral Assembly. (Const. 1868; 1941, c. 151; 1943, c., 
468.) 
Editor’s Note.—This section was amended by vote at gen- 

eral election of November 7, 1944. 
Quoted in Session Laws 1945, c. 530, s. 1, 
Cited in In re Yelton, 223 N. C. 845, 28 S. E. (2d) 567. 

§ 9. Powers and duties of the board. 

Quoted in Session Laws 1945, c. 530, s. 1, 

ARTIC RX 

Homesteads and Exemptions 

§ 2. Homestead. 

A Constitutional Right.—The 

guaranteed by the constitution, 
IN. Cy358) SSNS wad) 277: 

Only Residents Entitled to Homestead.—Evidence held 
insufficient to support finding by the court that judgment 
debtor is resident and entitled to homestead. Scott & Co. 
Vn ones,, 2o0 tN Cr74,. S20'S01 E020) 219, 

Duration of Hemestead.—The homestead as allowed lasts 
during the life of the owner thereof; and, after his death, 
it lasts during the minority of his children, or any one 
of them, and the widowhood of his widow, unless she be 
the owner of a homestead in her own right. Williams v. 
Johnson, 230 N. C. 338, 53 S. E. (2d) 277. 
Presumption of Continuance.—Once acquired the home- 

stead is presumed to continue. Williams v. Johnson, 230 
INGE Git338,.0 53 Sar Exe ced) 12775 
Allotment Unnecessary.—See note to § 1-369. 
The only way property may lose its homestead charac- 

ter, after the homestead has been allotted, is by death, 
abandonment or alienation. Williams v. Johnson, 230 N. 
Cie 338) 53) oe peaee Cad eeasZe 
Homestead interest in land is terminated by the own- 

er’s removal from the state. Scott & Co. v. Jones, 230 
Neer 74) 052 tS (aa) 219: 

Cited in Sample v. Jackson, 225 N. C. 380, 35 S. E. (2d) 
236. 

right to a homestead is 

Williams v. Johnson, 230 

§ 6. Property of married women secured to 

them. 

Wife May Not Convey Real Estate by Estoppel.—By 
this section and the laws of this State a married woman 
is incapable of making a valid conveyance of her real es- 
tate without the written assent of her husband and privy 
examination duly taken and certified. Hence, she may not 

convey it by estoppel, fraudulently divest herself of cover- 
ture, if such characterization be preferred. Buford vy. 
Mochy; 2247N. C,; 235, 239, 29..S. Es (2d) 729: 
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The renunciation of a will is not a conveyance which re- 
quires the written assent of the husband, as provided in 
this section. Perkins v. Isley, 224 N. C. 793, 32 S. E. (2d) 
588. 

Statute providing that earnings and damages from per- 
sonal injury are wife’s property (G. S. § 52-10) should be 
read in the light of this section. Helmstetler v. Duke Power 
Co., 224 N. C. 821, 32S. EB. (2d) 611. 

§ 8. How deed for homestead may be made,— 
Nothing contained in the foregoing sections of this 
article shall operate to prevent the owner of a 
homestead from disposing of the same by deed; 
but no deed made by the owner of a homestead 
shall be valid without the signature and acknowl- 
edgment of his wife. (1943, c. 662.) 

Editor’s Note.—This section was amended by vote at the 
general election of November 7, 1944. 

ARTICLE XII 

Militia 

§ 1. Who are liable to militia duty. 

Stated in In re Yelton, 223 N. C. 845, 28 S. E. (2d) 567. 

§ 3. Governor Commander-in-chief. 
Officers in the militia are liable to be called out to sup- 

press riots or insurrection, “and to repel invasion.” In re 

Yelton, 223 N. C. 845, 852, 28 S. E. (2d) 567. 

ARTICLE XIV 

Miscellaneous 

§ 3. Drawing money. 
Legislative Authority Required.— 
Moneys paid into the hands of the state treasurer by 

virtue of a state law become public funds for which the 
treasurer is responsible and may be disbursed only in ac- 
cordance with legislative authority. Gardner v. Board of 
Trustees, 226 N. C. 465, 38 S. E. (2d) 314. 

§ 7. Holding office——No person who shall hold 
any office or place of trust or profit under the 

United States, or any department thereof, or un- 
der this State or under any other state or govern- 

ment, shall hold or exercise any other office or 
place of trust or profit under the authority of this 
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State, or be eligible to a seat in either House of 
the General Assembly: Provided, that nothing 
herein contained shall extend to officers in the 
militia, notaries public, justices of the peace, com- 
missioners of public charities, or commissioners 
for special purposes. (1943, c. 432 > 

Editor’s Note.—This section was amended by vote at the 
general election of November 7, 1944. 
Purpose.— 
This section was never intended to discourage public offi- 

cials from assuming military leadership in time of emer- 
gency. In re Yelton, 223 N.C. 845, 852, 28 S. E. (2d) 567. 
Under this section, which is intended and designed to 

prevent or inhibit double office-holding, except in certain 
instances, it is not permissible for one person to hold two 
offices at the same time. In re Advisory Opinion, 226 
IN. GAl77/2,39), 5-4 Ea Col ieek ome. 

Definition of Public Office—An office is a public station, 
or employment, conferred by appointment of government 
and the term embraces the idea of tenure, duration, emol- 
ument, and duties. In re Advisory Opinion, 226 N. C. 
712; 39S. Eanatcd) sal/smeaas 
Where the office which judge proposed to accept carried 

with it some of the attributes of sovereignty, and perforce 
invested him with governmental authority, he would be 
holding an office or place of trust or profit under the United 
States, or a department thereof, within the meaning of this 
section. Id. 
Effect of Acceptance of Similar Office.— 
Under this section which is intended and designed to pre- 

vent or inhibit double office-holding, except in certain in- 
stances, it is not permissible for one person to hold two 
offices at the same time. The acceptance of a second office, 
which is forbidden or incompatible with the office already 
held, operates ipso facto to vacate the first. In re Yelton, 
223 N. C. 845, 28 S. E. (2d) 567. 
One who holds an office or place or trust under authority 

of this state forfeits such office or place of trust when 
he accepts another office or place of trust which is forbid- 
den by this section or is incompatible with the office or place 
of trust already held, and the acceptance of the second for- 
bidden or incompatible office or place of trust, operates 
ipso facto to vacate the first. In re Advisory Opinion, 226 
1 PO OR PRINCE OR (ec Daya Be y2t kk 

§ 8. Intermarriage of white and negroes pro- 
hibited. 
Persons within Prohibited Degree.—Every person who has 

one-eighth negro blood in his veins is within the prohibited 
degree set out in this section and § 51-3, State v. Miller, 
2247N A Ci228, '29°S: BE. "@d) 751. 



Sec. 
1-42. 

The General Statutes of North Carolina of 1943 

1949 Cumulative Supplement 

Chapter I. Civil Procedure. 

Art. 4. Limitations, Real Property. 

Possession follows legal title; severance of 
surface and subsurface rights. 

Art. 7. Venue. 

1-87.1. Dismissal of action arising out of state 

1-100. When 

1-107.1. 

1-116.1. 

1-120.1. 

when parties are nonresidents. 

Art. 8. Summons. 

service by publication 
time for pleading. 
Service upon motor vehicle dealers not 

found within the state. 

Art. 11. Lis Pendens. 

Extending time to file complaint when 
notice of suit already filed; issuance of 
notice with summons; when notice in- 

operative or cancelled. 
Article applicable to suits in federal courts. 

complete; 

Art. 13. Defendant’s Pleadings. 

1-125. When defendant appears and pleads; peti- 

1-169.1. 

1-169.2. 

1-169.3. 

1-169.4, 

1-169.5. 

1-169.6. 

tion to remove to federal court; exten- 

sion of time; clerk to mail answer to 
plaintiff. 

Art. 18A. Pre-Trial Hearings. 

Pre-trial dockets and cases placed there- 
on; pre-trial orders; time for hearings 

and matters for consideration. 
Time allotted to hearings, summoning of 

jurors. 
Hearings out of term and in or out of 
county or district. 

Disposition of pre-trial docket at mixed 
terms. 

Application of article. 

Hearings in county and municipal courts, 
ete 

Art. 23, Judgment. 

1-218. Rendered in vacation. 

Art, 28. Execution. 

1-324. [Repealed.] 

Art. 29. Execution and Judicial Sales. 

1-325 to 1-328. [Repealed.] 
1-329. [Transferred. ] 
1-330. [Repealed.] 
1-331, 1-332. [Transferred.] 
1-333, 1-334. [Repealed.] 
1-335, [Transferred. ] 
1-336. [Repealed.] 
1-337, 1-338. [Transferred.] 
1-339. [Repealed.] 

1-339.1. 

1-339.2., 

Art. 29A. Judicial Sales. 

Part 1. General Provisions. 

Definitions. 

Application of Part 1. 

Sec. 
1-339.3. 

1-339.4, 

1-339.5, 
1-339.6. 

1-339.7. 

1-339.8. 

1-339.9. 

1-339.10. 

1-339.11. 

1-339.12. 

Part 

1-339.13. 

1-339.14. 

1-339.15. 

1-339.16. 

1-339.17. 

1-339.18. 

1-339.19. 

1-339.20. 

1-339.21. 

1-339.22. 

1-339.23. 

1-339.24. 

1-339.25. 

1-339.26. 

1-339.27. 

1-339.28. 

1-339.29. 

1-339.30. 

1-339.31. 

1-339.32. 

Part 

1-339.33 

Application of article to sale ordered by 
clerk; by judge; authority to fix pro- 
cedural details. 

Who may hold sale. 
Days on which sale may be held. 
Place of public sale. 
Presence of personal property at public 

sale required. 
Public sale of separate tracts in different 

counties. 
Sale as a whole or in parts. 
Bond of person holding sale. 

Compensation of person holding sale. 
Clerk’s authority to compel report or ac- 

counting; contempt proceeding. 

2. Procedure for Public Sales of Real 
and Personal Property. 

Public sale; order of sale. 
Public sale; judge’s approval of clerk’s 

order of sale. 
Public sale; contents of notice of sale. 
Public sale; time for beginning advertise- 

ment. 

Public sale; posting and publishing no- 
tice of sale of real property. 

Public sale; posting notice of sale of per- 
sonal property. 

Public sale; exception; perishable prop- 
erty: 

Public 
Public 
Public 

sale. 
Public sale; when confirmation of sale 

of personal property necessary; deliv- 
ery of property; bill of sale. 

Public sale; report of sale; when final as 
to personal property. 

Public sale; upset bid on real property; 
compliance bond. 

Public sale; separate upset bids when 
real property sold in parts; subsequent 
procedure. 

Public sale; resale of real property; ju- 
risdiction; procedure. 

Public sale; confirmation of sale. 

Public sale; real property; deed; order 
for possession. 

Public sale; failure of bidder to make 
cash deposit or to comply with bid; 
resale. 

Public sale; report of commissioner or 
trustee in deed of trust. 

Public sale; final report of person, other 
than commissioner or trustee in deed 
of trust. 

sale; postponement of sale. 
sale; time of sale. 
sale; continuance of uncompleted 

3. Procedure for Private Sales of Real 
and Personal Property. 

. Private sale; order of sale. 



Sec. 
1-339.34. 

1-339.35. 

1-339.36. 

1-339.37. 

1-339.38. 

1-339.39, 

1-339.40. 

1-339.41. 

1-339.42. 

1-339.43. 

1-339.44., 

1-339.45. 

1-339.46. 

1-339.47. 

1-339.48. 

1-339.49. 

1-339.50. 

1-339.51. 

1-339.52. 

1-339.53. 

1-339.54. 

1-339.55. 

1-339.56. 

1-339.57. 

1-339.58. 

1-339.59. 

1-339.60. 

1-339.61., 

1-339.62. 

1-339.63. 

1-339.64, 

1-339.65. 

1-339.66. 

1-339.67. 
1-339.68. 

1-339.69. 

1-339.70. 

1-339.71. 

1-339.72, 

1-339.73. 

1-339.74., 

1-339.75. 
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Private sale; exception; certain personal 

property. 

Private sale; report of sale. 
Private sale; upset bid; subsequent pro- 

cedure. 
Private sale; confirmation. 
Private sale; real property; deed; order 

for possession. 
Private sale; personal property; delivery; 

bill of sale. 
Private sale; final report. 

Art. 29B. Execution Sales. 

Part 1. General Provisions. 

Definitions. 
Clerk’s authority to fix procedural de- 

tails. 
Days on which sale may be held. 
Place of sale. 
Presence of personal property at sale re- 

quired. 

Sale as a whole or in parts. 
Sale to be made for cash. 
Life of execution. 
Penalty for selling contrary to law. 

Officer’s return of no sale for want of 
bidders; penalty. 

Part 2. Procedure for Sale. 

Contents of notice of sale. 
Posting and publishing notice of sale of 

real property. 

Posting notice of sale of personal prop- 
erty. 

Notice to judgment debtor of sale of real 
property. 

Notification of governor and attorney 
general. 

Exception; perishable property. 
Satisfaction of judgment before sale com- 

pleted. 
Postponement of sale. 
Procedure upon dissolution of order re- 

straining or enjoining sale. 
Time of sale. 
Continuance of uncompleted sale. 
Delivery of personal property; bill of 

sale. 

Report of sale. 
Upset bid on real property; compliance 

bond. 

Separate upset bids when real property 
sold in parts; subsequent procedure. 

Resale of real property; jurisdiction; pro- 
cedure. 

Confirmation of sale of real property. 
Deed for real property sold; property 

subject to liens. 
Failure of bidder to comply with bid; re- 

sale. 

Disposition of proceeds of sale. 

Special proceeding to determine owner- 
ship of surplus. 

Art. 29C. Validating Sections. 

Validation of certain sales. 
Ratification of certain sales held on days 

other than the day required by statute. 
Sales on other days validated. 
Certain sales validated. 

Sec. 
1-339.76. Validation of sales when payment de- 

ferred more than two years. 

Art. 35. Attachment. 

Part 1. General Provisions. 

1-440.1. Nature of attachment. 
1-440.2. Actions in which attachment may be had. 
1-440.3. Grounds for attachment. 
1-440.4. Property subject to attachment. 
1-440.5. By whom order issued; when and where; 

filing of bond and affidavit. 
1-440.6. Time of issuance with reference to sum- 

mons or service by publication. 
1-440.7. Time within which service of summons or 

service by publication must be had. 
1-440.8. General provisions relative to bonds. 
1-440.9. Authority of court to fix procedural de- 

tails. 

Part 2. Procedure to Secure Attachment. 

1-440.10. Bond for attachment. 
1-440.11. Affidavit for attachment; amendment. 
1-440.12. Order of attachment; form and contents. 
1-440.13. Additional orders of attachment at time 

of original order; alias and pluries or- 
ders. 

1-440.14. Notice of issuance of order of attach- 
ment when no personal service. 

Part 3. Execution of Order of Attachment; 
Garnishment. 

1-440.15. Method of execution. 
1-440.16. Sheriff’s return. 
1-440.17. Levy on real property. 
1-440.18. Levy on tangible personal property in 

defendant’s possession. 
1-440.19. Levy on stock in corporation. 
1-440.20. Levy on goods in warehouses. 
1-440.21. Nature of garnishment. 
1-440.22. Issuance of summons to garnishee. 
1-440.23. Form of summons to garnishee. 
1-440.24. Form of notice of levy in garnishment 

proceeding. 
1-440.25. Levy upon debt owed by, or property in 

possession of, the garnishee. 
1-440.26. To whom garnishment process may be 

delivered when garnishee is corporation. 
1-440.27. Failure of garnishee to appear. 
1-440.28. Admission by garnishee; set-off; lien. 
1-440.29. Denial of claim by garnishee; issues of 

fact. 

1-440.30. Time of jury trial. 
1-440.31. Payment to defendant by garnishee. 
1-440.32. Execution against garnishee. 

Part 4. Relating to Attached Property. 

1-440.33. When lien of attachment begins; priority 
of liens. 

1-440.34. Effect of defendant’s death after levy. 
1-440.35. Sheriff's liability for care of attached 

property; expense of care. 

Part 5. Miscellaneous Procedure Pending Final 
Judgment. 

1-440.36. Dissolution of the order of attachment. 
1-440.37. Modification of the order of attachment. 
1-440.38. Stay of order dissolving or modifying an 

order of attachment, 
1-440.39. Discharge of attachment upon giving 

bond. 
1-440.40. Defendant’s objection to bond or surety. 
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Sec. 
1-440.41. Defendant’s remedies not exclusive. 
1-440.42. Plaintiff's objection to bond or surety; 

failure to comply with order to furnish 

increased or new bond. 
1-440.48. Remedies of third person claiming at- 

tached property or interest therein. 

1-440.44. When attached property to be sold be- 
fore judgment. 

Part 6. Procedure after Judgment. 

1-440.45. When defendant prevails in principal ac- 

tion. 
1-440.46. When plaintiff prevails in principal ac- 

tion. 

Part 7. Attachments in Justice of the Peace 
Courts. 

1-440.47. Powers of justice of the peace; proce- 
dure. 

1-440.48. Return of order of attachment in justice 
of the peace courts. 

To whom order issued by justice of the 
peace is directed. 

Issuance of order by justice of the peace 
to another county. 

1-440.49, 

1-440.50. 

1-440.51. Notice of attachment in justice of the 
peace courts when no personal service. 

1-440.52. Allowance of time for attachment and 
garnishment procedure in justice of the 

peace courts. 

1-440.53. Certificates of stock and warehouse re- 
ceipts; restraint of transfer not author- 
ized in justice of the peace courts. 

1-440.54. Procedure in justice of the peace courts 
when land attached. 

1-440.55. Trial of issue of fact in justice of the 
peace court. 

1-440.56. Jurisdiction with respect to recovery on 

bond in justice of the peace court. 
Part 8. Attachment in Other Inferior Courts. 

1-440.57. Jurisdiction of inferior courts not af- 
fected. 

Art. 43. Nuisance and Other Wrongs. 

1-539.1. Damages for unlawful cutting or removal 

of timber. 

Art. 47, Motion and Orders. 

1-584. Petition to remove to federal court; order 
by the court. 

Art. 50. General Provisions as to Legal 
Advertising. 

1-598, Sworn statement prima facie evidence of 
qualifications; affidavit of publication. 

Art. 2. General Provisions. 

§ 1-11. How party may appear. 
This Right Is Alternative.— 
In accord with original. See New Hanover County v. 

Sidbury, 225 N. C. 679, 36 S. E. (2d) 242, 243. 
This section cannot be construed to mean that litigant 

may not first appear in person and then later through coun- 
sel. New Hanover County vy. Sidbury, 225 N. C. 679, 36 
S. E. (2d) 242, 243. 
Thus, litigant who elects to employ counsel at any stage 

of proceedings may not be deprived of his services for 
the reason he has theretofore appeared in person and it is 
error for the court to undertake so to do. Id. 
However, a party is entitled to appear in propria persona, 

and .when a defendant insists upon this right notwithstand- 
ing his ability to employ counsel and the efforts of the 
trial judge to assign him counsel, it cannot be pressed suc- 
cessfully on appeal that he was prejudiced by the action 
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of the trial court in failing to provide counsel and in per- 
mitting him wide latitude in the introduction of evidence. 
State v. Pritchard, 227 N. C. 168, 41 S. E. (2d) 287. 
Cited in In re Taylor, 229 N. C. 297, 49 S. E. (2d) 749. 

Art. 3. Limitations, General Provisions. 

§ 1-15. Statute runs from accrual of action; 
pleading. 

When personal services are rendered with the under- 
standing that compensation is to be made in the will of 
the recipient, payment therefor does not become due un- 
til death, and the statutes of limitation do not begin to 
run until that time, Stewart v. Wyrick, 228 N. C. 429, 45 
Slr Be (2d)? 764. 

§ 1-17. Disabilities. 

This section has no application to a proceeding to set 
aside a void judgment of foreclosure. Johnston County v. 

Ellis, 226 N. C. 268, 38.S; E. (2d) 31, 

§ 1-21. Defendant out of state; when action be- 
gun or judgment enforced. 
Where the defendant is a nonresident of the state the 

statute of limitations has not run. Jassiter v. Powell, 
164 F. (2d) 186. 

Stated in Holderness v. Hamilton Fire Ins. Co., 54 F. 
Supp. 145. 

§ 1-22. Death before limitation expires; action 
by or against executor. 

Purpose of Filing Claim—If a judgment creditor of a 
deceased judgment debtor wishes to protect himself against 
the running of the statute of limitations as against the 
debt, ke must file his claim with the personal representa- 
tive of the deceased. Williams v. Johnson, 230 N. C. 338, 
Soyo by. (2d). 277. 

§ 1-23. Time of stay by injunction or prohibi- 
tion. 
Evidence Sufficient to Overrule Motion to Nonsuit.—Where 

plaintiff showed that shortly after the defendant’s steamship 
collided with bridge, proceedings were instituted in the 
United States district court, in which it was ordered that 
all suits arising out of the collision be stayed, and imme- 
diately after plaintiff’s claim was dismissed in that court 
for want of jurisdiction, it instituted present action, plain- 
tiff’s evidence was sufficient to overrule motion to non- 
suit on the ground of the bar of the statute of limitations. 
State Highway, etc., Comm. v. Diamond Steamship Transp. 
Corp. 2267 Ne Cl 371,.°88''So BR. (2d) "214: 

§ 1-25. New action within one year after non- 
suit, etc. 

The words ‘‘new action,” “new suit,’”? and “original suit.’’ 
In accord with original. See Bourne v. Southern Ry. Co., 

224 N, C. 4447 31S. EF. (2d). 382. 

Judgment of Nonsuit on Merits of Case, etc.— 
A judgment of nonsuit does not bar a subsequent action 

on the same cause instituted within one year unless the 
evidence is substantially identical, and therefore the plea 
of res judicata to the second cause cannot be determined 
from the pleadings alone. Craver v. Spaugh, 227 N. C. 
129, 41 S. E. (2d) 82. 
Effectiveness of doctrine of lis pendens ought to prevail 

so long as equities have not themselves been determined 
or dismissed, but by appropriate statute are kept within 
the care of the law and the prospective adjudication by the 
court. It is difficult to see how this section, intended to 
accomplish this result, could be made effective in any other 
way. Goodson v. Lehmon, 225 N. C, 514, 35 S. E. (2d) 
623, 164 A. *L.°R 510. 

Where a decree of dismissal expressly reserves to plain- 
tiff right to begin another proceeding, such grant cf au- 
therity continues the operation of the lis pendens. A for- 
tiori,. this section, giving such permission as a matter 
of law, must be read into every final judgment of non- 
suit entered by any court, and of this law all persons af- 
fected must take notice. Goodson y. Tehmon, 225 N, C. 
B14 35) Sse eyei(cd)) G2ayhlOdy Aetly, « dvenDl0. 
Applied in State Highway, etc., Comm. y. Diamond 

Steamship Transp. Corp., 226 N. C. 371, 38 S. E. (2d) 214. 

§ 1-26. New promise must be in writing. 

III PART PAYMENT. 

The principle that making a payment on a note repels 
the statute is not altered by the provisions of this sec- 
tion, for it expressly provides that ‘‘this section does not 



§ 1-30 

alter the effect of any payment of principal or interest.” 
The decisions treating of this provision hold that the ef- 
fect of this clause is to leave the law as it was prior to 
the adoption of this section as regards the effect of a par- 
tial payment in removing the bar of the statute of limi- 
tations. Smith v. Davis, 228 N. C. 172, 45 S. E. (2d) 51, 

174 A, Y. R.643. 

§ 1-30. Applicable to actions by state. 

Section Abrogated Common Law Maxim.— 
The maxim is no longer in force in this state, except as 

otherwise provided by statutory exceptions. Guilford County 
vy. Hampton, 224 N. C. 817, 32 S. E. (2d) 606. 
When Statute Does Not Apply.— 
Notwithstanding the inclusive provisions of this section 

it has been uniformly held that no statute of limitations 

runs against the state, unless it is expressly named therein. 
Raleigh v. Mechanics, etc., Bank, 223 N. C. 286, 293, 26 S. 
Be wGed)ao/ on 

§ 1-32. Not applicable to bank bills, 
The annotation under this section in the original should 

be deleted. 

Art. 4. Limitations, Real Property. 

§ 1-36. Title presumed out of State. 

Plaintiff Must Rely upon Strength of Own Title.—In ac- 
tions involving title to real property, the state not being 
a party, title is conclusively presumed out of the state 
without presumption in favor of either party, and plaintiff 
must rely upon the strength of his own title. Smith v. 
Benson, 227 N. C. 56, 40 S. E. (2d) 451. 
May Shew Title Out of State.— 
In accord with original. See Ward v. Smith, 223 N. C. 

1415°25°°S., By. (2d) 463. 

Stated in Ramsey v. 

(2d) 340. 
Cited in Vance v. Guy, 224 N. C. 607, 611, 31 S. E. (2d) 

766. 

§ 1-38. Seven years possession under color of 
title. 

I. GENERAL NOTE ON ADVERSE POSSESSION. 

A. General Consideration. 

Ramsey, 224 N. C. 110, 2 S., E. 

Definition.— 

Possession of real property to be adverse must be actual 
possession, and must be open, decided and as notorious as 
the nature of the property will permit, indicating assertion of 
exclusive ownership, and of intention to exercise dominion 
over it against all other claimants. The possession must be 
continuous, though not necessarily unceasing, for the statu- 

tory period, and of stch character as to subject the prop- 
erty to the only use of which it is susceptible. Vance v. 
Guy, 223 N. 'C. 409, 413, 27 S. E. (2d) 117. 

Effect of Holding Portion of Land under Colorable Title. 
—Where one enters into possession of land under a colorable 
title which describes the land by definite lines and bounda- 
ries, and occupies and holds adversely a portion of the land 
within the bounds of his deed, by construction of law his 

possession is extended to the outer bounds of his deed, and 
possession so held adversely for seven years ripens his 
title to all the land embraced in his deed which is not 
actually occupied by another. Vance v. Guy, 223 N. C. 409, 
413, 27 S; E.. (4d)_117. 
Where the title deeds of two rival claimants lap upon 

each other, and neither is in the actual possession of any 
of the land covered by both deeds, the law adjudges the 
possession of the lappage to be in the one who has the 
better title. If one be seated on the lappage and the other 
not, the possession of the whole interference is in the for- 
mer, If both have actual possession of some part of the 
lappage, the possession of the true owner, by virtue of 
his superior title, extends to all not actually occupied by 
the other. Vance v. Guy, 224 N. C. 607, 611, 31 S. E. (2d) 
766, 

B. Character of Possession. 

Sufficiency of PossessionIn actions between individual 
litigants when one claims title to land by adverse posses- 
sion and shows such possession (1) for seven years under 
color, or (2) for twenty years without color, either show- 
ing is sufficient to establish title in this jurisdiction. Ward 
v. Smith, 223 N. C. 141, 142, 25 S. E. (2d) 463. 

The possession of one tenant in common is in law the pos- 
session of all his cotenants, unless and until there has 
been an actual ouster or a sole adverse possession for 
twenty years, receiving rents and profits and claiming the 
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land as his own from which actual ouster would be pre- 
sumed. Winstead v. Woolard, 223 N. C. 814, 28 S. E. (2d) 
507. 

II. NOTE TO SECTION 1-38. 

Cross Reference.—See note to § 1-39, 
This section has no reference to titles good in themselves, 

but is intended to protect apparent titles void in law. Lof- 
ton v. Barber, 226 N. C. 481, 39 S. E. (2d) 263, 264. 
Character of Possession under Section.— 
Where deed was regular upon its face and purported to 

convey title without limitation, reservation or exception, 
it was at least color of title to the entire interest in the 
land it purported to convey so that grantee and those claim- 
ing under her who immediately went into possession and 
remained in exclusive possession thereof for “12 or 15 
years” acquired title by their adverse possession under 
color, if not by their deed. Lofton vy. Barber, 226 N. C. 
481, 39 8. 5. (2d)se26c 205. 

Applied in Layden y. Layden, 228 N. C. 5, 44 S. E. (2d) 
340; Hughes v. Oliver, 228 N. C. 680, 47 S. KE. (2d) 6; 
Grady v. Parker, 230 N. ...166; 52 S, E. (2d) 273. 

Cited in Parham v. Henley, 224 N. C. 405, 30 S. E. (2d) 
372; Perry v. Alford, 225 N. C. 146, 33 S. E. (2d) 665; 
Ramsey v. Nebel, 226 N. C. 590, 39 S. E. (2d) 616; Smith 
v. Benson, 227 N. C. 56, 40 S. E. (2d) 451. 

§ 1-39. Seizin within twenty years necessary. 
Where one tenant in common claims sole seizin and ad- 

verse possession under a void judgment, his status as to 
any title by adverse possession must be determined by this 
section, rather than the seven-year statute, § 1-38 Ange 
v. Owens, 224 N. C. 514, 31S. E. (2d) 521. 

§ 1-40. Twenty years adverse possession. 

Tenants 
All.— 
The possession of one tenant in common is the possession 

of all his cotenants unless and until there has been an ac- 
tual ouster or sole adverse possession for twenty years. 
Parham y. Henley, 224 N. C. 405, 30 S. E. (2d) 372. 
Where the owner of a lot encroaches upon a strip of the 

adjacent lot and builds structures located partly thereon, 
the owner of the adjacent lot is not estopped by his si- 
lence and failure to object from asserting his title thereto 
in an action in ejectment, and does not lose his title 
thereto until such adverse user has continued for the 
twenty years necessary to ripen title by adverse posses- 

in Common—Possession of One Possession of 

sion, under this section, the user not being under color 
of title. Ramsey v. Nebel, 226 N. C. 590, 39 S. E. (2d) 
616. 

A grantee cannot tack adverse possession of prede- 
cessor in title as to land not embraced within the descrip- 
tion in his deed, and therefore where he has been in pos- 
session for less than twenty years, he cannot establish 
title by adverse possession to land lying outside the bound- 
aries of his deed. Ramsey v. Ramsey, 229 N. C. 270, 49 
S. E. (2d) 476; Simmons v. Lee, 230 N. C. 216, 53 S, E. 
(2d) 79. 

§ 1-42. Possession follows legal title; severance 
of surface and subsurface rights. 

In all controversies and litigation wherein it 
shall be made to appear from the public records 
that there has been at some previous time a sepa- 
ration or severance between the surface and the 
subsurface rights, title or properties of an area, no 
holder or claimant of the subsurface title or rights 
therein shall be entitled to evidence or prove any 
use of the surface, by himself or by his predeces- 
sors in title or of lesses or agents, as adverse pos- 
session against the holder of said surface rights or 
title; and likewise no holder or claimant of 
the surface rights shall be entitled to evidence or 
prove any use of the subsurface rights, by himself, 
cr by his predecessors in title or of lessees or 
agents, as adverse possession against the holder of 

said subsurface rights, unless, in either case, at the 
time of beginning such allegedly adverse use and 
in each year of the same, said party or his prede- 
cessor in title so using shall have placed or caused 
to be placed upon the records of the register of 
deeds of the county wherein such property lies 
and in a book therein kept or provided for such 
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purposes, a brief notice of intended use giving (a) 
the date of beginning or recommencing of the 

operation or use, (b) a brief description of the 
property involved but sufficiently adequate to 
make said property readily locatable therefrom, 
(c) the name and, if known, the address of the 
claimant of the right under which the operation or 
use is to be carried on or made and (d) the deed 
or other instrument, if any, under which the right 

to conduct such operation or to make such use 

is claimed or to which it is to be attached. (Rev., 

S5'386:t Codesesit1465 Gy CAIP., sir253 1945) ce! 869% 
CaiS..438.). it 
Editor’s Note.—The 1945 amendment added the above par- 

agraph at the end of this section. As the rest of the sec- 
tion was not affected by the amendment it is not set out. 
For comment on the 1945 amendment, see 23 N. C. Law 

Rev. 355. 
Cited in Ownbey v. Parkway Properties, 222 N. C. 54, 21 

S. E. (2d) 900. 

§ 1-43. Tenant’s possession is landlord’s, 
Loyalty Is to Title and Not to Landlord.—The rule that 

tenant’s possession is possesSion of the landlord, and that 
tenant under lease may not maintain an action against his 
landlord involving title during the period of lease without 
first surrendering the possession he has under the lease, 
does not apply where after the renting title of landlord 
has terminated or has been transferred either to third 
person or the tenant himself, for, under the doctrine as it 
now prevails, the loyalty required is to the title, not to 
the person of the landlord. Lofton vy. Barber, 226 N. C. 
481, 39 S. E. (2d) 263, 265. 

Where tenant acquired the title of his landlord tenant’s 
leasehold estate was merged in the greater estate con- 
veyed by his deed, and thereafter he was under no obli- 
gation to recognize his former landlord as such or to 
surrender possession to him before asserting title thus 
acquired. Id. 
Section Does Not Apply Where Tenant’s Claim Is Based 

on Landlord’s Title.—The rule that the possession of the 
tenant is possession of the landlord, precluding adverse 
possession by tenant without first surrendering the pos- 
session he has under the lease, obtains only when ten- 
ant seeks to assert a title adverse to that of the landlord 
or assumes an attitude of hostility to his title or claim 
of title, and does not obtain where tenant, or those claim- 
ing under him, do not assert title hostile to that of the 
landlord, but are acknowledging, asserting, and _ relying 
upon that title, as acquired in due course by them. The 
strength of his title is the foundation of their claim, Lof- 
ton v. Barber, 226 N. C. 481,39 S. E. (2d) 263, 265. 

§ 1-45. No title by possession of public ways. 

Cited in Guilford County v. Hampton, 224 N. C. 817, 32 
S. E. (2d) 606. 

Art. 5. Limitations, Other than Real Property. 

§ 1-46. Periods prescribed. 
Effect of Failure to Plead Particular Section.—Defend- 

ant’s allegations that plaintiff’s cause of action on bond 
coupons had accrued more than ten years prior to the in- 
stitution of the action and was barred under the provisions 
of this section, is a sufficient pleading of statute of limita- 
tions, although no specific reference is made to the par- 
ticular sections of the statute applicable. Jennings v. 
Morehead City, 226 N. C. 606, 39 S, E. (2d) 610. 

Burden of Proof.—Where defendant sufficiently pleads 
the statute of limitations the burden is upon plaintiff to 
show that his action was commenced within the time per- 
mitted by the statute, and upon his failure to do so, non- 
suit is proper. Jennings vy. Morehead City, 226 N. C. 
606, 39 S. E. (2d) 610. 
Quoted in Guilford County v. Hampton, 224 N. C. 817, 32 

S. E. (2d) 606. 

§ 1-47. Ten years. 

I. IN GENERAL. 
Editor’s note.— 
See 22 N. C. Law Rev., 146 for comment touching on 

this section, 

Plea of Statute against Administrator Available to Distrib- 
utee.—In an action by plaintiff to recover his distributive 
share of an estate, where defendant administrator sets up 
and pleads debts of plaintiff’s due intestate as an offset, the 
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claims of both plaintiff and defendant being legal, the doc- 
trine of equitable set-off has no application and the plea of 
the statute of limitations is available to plaintiff as a valid 
defense to the affirmative claim of offset pleaded by de- 
fendant. Perry v. First Citizens Bank and Trust Co., 223 
N. C. 642, 27'S. E.' @d) 636. 

Applied in Layden v. Layden, 228 N. C. 5, 44 S. E. (2d) 
340; Bell v. Chadwick, 226 N. C. 598, 39 S. E. (2d) 743. 

Cited in Raleigh v. Mechanics, etc., Bank, 223 N. C. 286, 
26 S. E. (2d) 573. 

Ili. SUBS. (2) SEALED INSTRUMENTS. 

When Statute Begins to Run—Coupons of Bonds.— 
Where bond coupons are negotiable in form and paya- 

ble to the bearer, and have been detached from the bonds 
and the bonds sold, the statute of limitations begins ‘to 
run against each of them from their respective dates of 
maturity, and in such instance a contention that the cou- 

pons were incident to the principal obligation of the bond 
and were valid during the life of the bond is untenable. 
Jennings v. Morehead City, 226 N. C. 606, 39 S. E. (2d) 
610, distinguishing Knight v. Braswell, 70 N. C. 709. 

Application to Bills, Notes, etc.— 

Where plaintiff offered in evidence a note, apparently 
executed by defendant and another as joint obligors, with 
the word “seal’’ in brackets opposite the name of each, 
nothing else appearing, this would repel the three-year 
statute of limitations, as sealed instruments against princi- 
pals are not barred until lapse of ten years. Lee v. 
Chamblee, 223 N. C. 146, 25 S. E. (2d) 433. 
Where action was instituted on note under seal on 10 

February, 1943 and last payment had been made upon the 
note on 1 October, 1933, the actinn was not barred by this 
section ag the statute commenced again to run from the 
day when the last payment was made. Sayer v. Hender- 
son, 225 N. C. 642, 35 S. E. (2d) 875, citing Green -v. 
Greensboro Female College, 83 N. C. 449, 454, 35 Am. Rep. 
579, 

IV. SUBS. (3) MORTGAGE FORECLOSURE. 

Where partial payment is made on a note secured by 
deed of trust, action to foreclose the instrument is not 
barred until ten years from date of such payment, Smith 
Waa Dawis, reco. Net Cyel/ae forgo. (20) ota War As 1. oi. 
643. ; 

V. SUBS. (4) REDEMPTION OF MORTGAGE. 

Applied in Hughes v. Oliver, 228 N. C. 680, 47 S. E. 
(2d) 6. 

§ 1-51. Five years. 

This section makes uniform the periods of limitation 
against railroad companies for damages or compensation 
for lands taken for rights of way or use and occupancy. 
Carolina, etc., Ry. Co. v. Piedmont Wagon, etc., Co., 229 
c C. 695, 51 S. E. (2d) 301, discussed in 27 N. C. Law Rev. 

§ 1-52. Three years. 
11. For the recovery of any amount under and 

by virtue of the provisions of the Fair Labor 
Standards Act of one thousand nine hundred and 
thirty-eight and amendments thereto, said act 
being an act of congress. (Rev., s. 395; Code, s. 
155;,C, C..P.,.s. 84; 1895, c. 16551889, cc. 269, 218; 
1899)cc. 125,45. eA se 901 Joc ais58ie Ss. R3511913) casl4ei?, 

s. 4; 1945, c. 785; C. S. 441.) 

Editor’s Note.—The 1945 amendment added subsection 11. 
As the rest of the section was not affected by.the amend- 
ment it is not set out. 

I. IN GENERAL. 
is not applicable to an action specifically 

Miller v. McCon- 
This section 

brought under provisions of § 105-414. 
nell; 226 N.;C.- 28, 36,8, E. (2d)- 722, 
An action to recover damages for patent infringement and 

for appropriating and using confidential information relat- 
ing to the patent was governed by subsections 5 and 9 
of this section and not by § 1-56, Reynolds yv. Whitin 
Mach. Works, 167 F. (2d) 78. 

Applied in Craver v. Spaugh, 227 N. C, 129, 41 S. E. 
(2d) 82. 
Cited in King y. Richardson, 136 F. (2d) 849 (dis. op.); 

State Highway, etc., Comm. v. Diamond Steamship Transp. 
Corp;, 226 N. Co. 371, 38'S.) Bs (2d) 214. 

Il. SUBSECTION ONE—CONTRACTS. 

Application to Sealed Instruments—In General.—Civil ac- 
tion, to recover on six promissory notes under seal exe- 
cuted December 3, 1929, and maturing one each year for 
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five successive years, which was begun on August 30, 1940, 
was not barred by the limitation in this section or ten 
year statute of limitation in § 1-47. Bell v. Chadwick, 226 
N. C. 598, 39 S. E. (2d) 743. 
Same—Sureties.— 
The three-year statute of limitations is applicable to sure- 

ties on sealed instruments as well as on instruments not 
under seal. Lee v. Chamblee, 223 N. C. 146, 25 S. E. (2d) 

433. 
An action on a note under seal against an endorser on the 

note is ordinarily barred after three years from the matu- 
tity of the note, even though the endorsement is under seal. 
Hertford Bkg. Co. v. Stokes, 224 N. C. 83, 86, 29 S. E. 
(2d) 24. 
Claims for Services.—In absence of special contract to 

compensate plaintiff for his services to defendant’s intestate 
by will effective at defendant’s death, the statute of lim- 
itations bars all claims for services except those rendered 
within three years. Grady v. Faison, 224 N. C. 567, 31 S. 
E. (2d) 760. 

Recovery cannot be had upon assumpsit or quantum 
meruit for personal services rendered in reliance upon the 
oral contract to devise when the action is instituted more 
than three years after the death of the promisor, and the 

statute of limitations is pleaded in bar. Dunn v. Brewer, 
228 N. C. 43, 44 S. E. (2d) 353. 

Plea of Statute against Administrator Available to Distrib- 
utee.—In an action by plaintiff to recover his distributive 
share of an estate, where defendant administrator sets up 
and pleads debts of plaintiff’s due intestate as an offset, the 
claims of both plaintiff and defendant being legal, the doc- 
trine of equitable set-off has no application and the plea of 
the statute of limitations is available to plaintiff as a valid 
defense to the affirmative claim of offset pleaded by de- 
fendant. Perry v. First Citizens Bank and Trust Co., 223 
N. C. 642, 27 S. E. (2d) 636. 

Cited in Sayer v. Henderson, 225 N. C. 642, 35 S. E. (2d) 
875. 

III. SUBSECTION TWO—LIABILITY CREATED 
BY STATUTE. 

An action by county against inmate of county home to 
secure reimbursement or indemnity for sums expended for 
upkeep in the home comes within this section. Guilford 
County v. Hampton, 224 N. C. 817, 32 S. E. (2d) 606. 

IV. SUBSECTION THREE—TRESPASS UPON 
REALTY. 

Action in Tort for Continuing Trespass. — Plaintiffs al- 
leged that construction of dam caused progressive injury 
to their land from improper drainage, and that the mere 
construction was the cause of the injury. It was held that 
the action being limited to “injury and damage’ caused by 
the ‘‘construction” of the dam, rests in tort, and the tres- 
pass being continuous rather than a renewing or intermit- 
tent one, and the action not being for an appropriation of 
plaintiffs’ property, or an easement therein by reason of 
the operation of the dam, the action was barred by the 
three-year statute of limitations. Tate v. Western Car- 
olina, Power <Co., 2305N. Cy 256,53: S. «8. (2d). 88: 

IX. SUBSECTION NINE—FRAUD OR MISTAKE. 

Same—Sufficiency of Evidence.— 

See Small v. Dorsett, 223 N. C. 754, 28 S. E. (2d) 514. 
Action to Remove Cloud from Title.—The right to main- 

tain an action to remove a cloud from a title is a continu- 
ing one to which the statute of limitations is not applica- 
ble. Cauble v. Trexler, 227 N. C. 307, 314, 42 S. E. (2d) 77. 

§ 1-58. Two years.—Within two years— 
1. All claims against counties, cities and towns 

of this state shall be presented to the chairman of 
the board of county commissioners, or to the 

chief officers of the cities and towns, within two 
years after the maturity of such claims, or the 
holders shall be forever barred from a recovery 
thereon; provided, however, that the provisions of 
this paragraph shall not apply to claims based 
upon bonds, notes and interest coupons, except 

claims based upon bonds, notes and interest cou- 
pons of a county, city, town, township, road dis- 
trict, school district, school taxing district, sani- 
tary district or water district which mature on or 
after March first, one thousand nine hundred 
forty-five, and which have been incorporated in 

and are subject to the terms of a plan of composi- 

GENERAL STATUTES OF NORTH CAROLINA [18 

tion or refinancing of indebtedness providing for 
exchange of bonds and adjustment of interest 
thereon and pursuant to which any bonds have 
been exchanged, shall be presented within two 
years after maturity or, if such bonds, notes and 
interest coupons have matured subsequent to 
March twenty-second, one thousand nine hun- 

dred thirty-five but prior to March first, one 
thousand nine. hundred forty-five, such claims 
shall be presented within two years after March 
first, one thousand nine hundred forty-five, or 
the holders of any such claims shall be forever 
barred from recovery thereon, and any such 

claims shall be presented to the officer or officers 
charged by law with the payment of the same or 
with providing for such payment. 

2. An action to recover the penalty for usury. 
3. The forfeiture of all interest for usury. (Rev., 

s. 396; Code, ss. 756, 3836; 1874-5, c. 243; 1876-7, 

c. 91, s. 3; 1895, c. 69; 1931, c. 231; 1937, c. 359; 
1945, c. 774; C. S. 442.) 

Editor’s Note.— 

The 1945 amendment added the exception to the proviso 
of paragraph 1. 
As to necessity for presenting tort 

C. Law Rev. 145. 
claims, see 27 N. 

§ 1-56. All other actions, ten years. 

I. IN GENERAL. 

Cited in Jennings v. Morehead City, 226 N. C. 606, 39 S. 
E. (2d) 610. 

II, ACTIONS TO WHICH APPLICABLE. 

An action for relief against an executor must be filed 
within ten years after the action accrues. King vy. Rich- 
ardson, 136 F. (2d) 849, 867 (dis. op.). 

An action by the beneficiaries of a trust to establish a 
constructive or resulting trust in certain stock sold by the 
executor-trustee, to recover the property, and for an ac- 
counting, is not barred by laches or the statute of limita- 
tions if brought within ten years from. the date of the 
accrual of the cause of action. Jarrett v. Green, 230 N. 
Cord, og ss bs ad )imaaos 

An action to recover damages for patent infringement 
and for appropriating and using confidential information 
relating to the patent was governed by subsections 5 and 
9 of § 1-52 and not by this section. Reynolds vy. Whitin 
Mach. Works, 167 F. (2d) 78. 

Art. 6. Parties, 

§ 1-57. Real party in interest; grantees and as- 
signees. 

I. REAL PARTIES IN INTEREST. 

C. Actions Concerning Realty. 

Reformation of Deed of Trust.— 

In an action to reform a deed, all parties claiming an in- 
terest in the land or any part thereof, purported to have 
been conveyed by the instrument sought to be reformed, and 
whose interest will be affected by the reformation of the 
instrument, are necessary parties to the action. Kemp v. 
Funderburk, 224 N. C. 353, 355, 30 S. E. (2d) 155. 

Lease of Hunting Rights.—The grantor of land reserved 
the hunting rights and later leased them. Defendant 
successor to grantee refused to permit the lessee to enter 
upon the property for the purpose of hunting. It was 
held that the lessee and not the lessor was the proper 
party to maintain an action against defendant for dam- 
ages. Jones v. Neisler, 228 N. C. 444, 45 S. E. (2d) 369. 

Ili, ASSIGNMENTS. 

Effect in General.— 

The provision, in the first sentence as to assignment 
means merely that the statute does not authorize for the 
first time the assignment of a ‘thing in action not aris- 
ing out of contract’? which was not assignable under the 

existing law. The provision does not in itself forbid the 
assignment of all choses in action not arising out of con- 
tract. American Surety Co. v. Baker, 172 F. (2d) 689. 
The assignee of a contract to convey real estate may 

maintain an action thereon against the seller for specific 
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performance. MHarry’s Cadillac-Pontiac Co. v. Norburn, 230 
N. C.. 23,,51.S. E. (2d), 916. 

§ 1-64. Infants, etc., sue by guardian or next 

friend. 
Distinction between Next Friend and Guardian ad Litem. 

—A next friend is appointed to bring or prosecute a pro- 
ceeding in which the infant suitor is plaintiff or seeks to 

assert some positive right, while a guardian ad litem is 

appointed to defend, and the distinction between them in 
legal effect is substantial and not merely formal. Johnston 
Coynty v. Ellis, 226 N. C. 268, 38 S. E. (2d) 31. 
Thus, while a next friend, in the prosecution of some 

positive relief for an infant suitor, may be called upon to 
defend against incidental or opposing rights, such as off- 

sets, counterclaims, or other defenses or demands connected 

with the original claim, a next friend of minor heirs at law 
seeking to set aside a tax foreclosure is not required to 
defend a mortgage foreclosure asserted by an intervener in 
the action, and his representation of the minors in such un- 

related and independent cause does not legally exist. His 

office as next friend becomes functus officio. Id. 
Cited in Smith v. Smith, 226 N. C. 544, 39 S. E. (2d) 458. 

§ 1-65. Infants, etc., defend by guardian ad 

litem. 
As to minor veterans, see § 165-16. 
Where Minors Not Represented by Guardian Ad Litem 

in Suit to Enforce Tax Lien.—In a suit to enforce a tax 
lien by foreclosure where the affidavit, orders and notices 
appear sufficient in form to constitute service by publica- 
tion of notice of summons in accordance with prescribed 
procedure upon all persons named therein, including heirs 
at law, both adult and minors, under § 1-98, yet the minors, 
if any, not having been represented by a guardian ad 
litem would not be bound by the judgment of confirmation 
rendered in the action. McIver Park, Inc. v. Brinn, 223 
N. C. 502, 512, 27 S. E. (2d) 548. 
Exception that judgment was rendered before sufficient 

‘time had elapsed after notice as prescribed by this section 
was held not borne out by the record. Garner v. Phillips, 
229 N. C. 160, 47 S. E. (2d) 845. 

Cited in Johnston County v. Ellis, 226 N. C. 268, 38 S. 
E. (2d) 31. 

§ 1-66. Appointment of guardian ad litem in ac- 

tions begun by publication. 
Cited in McIver Park, Inc. v. Brinn, 223 N. C. 502, 27 S. 

E. (2d) 548; Johnston County v. Ellis, 226 N. C. 268, 38 
See (ed) iol 

§ 1-67. Guardian ad litem to file answer. 
Where, in an action for divorce against a person who 

has been declared non compos mentis, process has _ been 
duly served in accordance with § 1-97 (3). Guardian ad 
litem under this section must answer, and demurrer on 
the ground that marital relation is so personal only the 
spouse may elect to prosecute or defend the action and 
that defendant’s inability to appear and answer in person 
defeats the jurisdiction of the court, is untenable. Smith 
v. Smith, 226 N. C. 544, 39 S. E. (2d) 458. 

Cited in McIver Park, Inc. v. Brinn, 223 N. C. 502, 27 
S. E. (2d) 548; Johnston County v. Ellis, 226 N. C. 268, 
BOO 2d) pol. 

§ 1-68. Who may be plaintiffs. 
Editor’s Note.— 
For an interesting and exhaustive treatment of permis- 

sive joinder of parties, see 25 N. C. Law Rev. 1. See also 
25. N. C. Law Rev. 245. 
Applied in Ezzell vy. Merritt, 224 N. C. 602, 31 S. E. (2d) 

751. 
Cited in Fleming v. Carolina Power, etc., Co., 229 N. C. 

397, 50 S. E. (2d) 45. 

§ 1-69. Who may be defendants. 
Editor’s Note.— 
For an interesting and exhaustive treatment of permis- 

sive joinder of parties, see 25 N. C. Law Rev. 1. See also 
25 N. C. Law Rev. 245. 
Applied in Ezzell v. Merritt, 224 N. C. 602, 31 S. E. (2d) 

751; Owen vy. Hines, 227 N. C. 236, 41 S. E. (2d) 739. 
Cited in Fleming v. Carolina Power, etc., Co., 229 N. C. 

397, 50 S. FE. (2d) 45. 

§ 1-70. Joinder of parties; action by or against 
one for benefit of a class, 
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Editor’s Note.—For 
N. C. Law Rev. 223. 
Provisions of Chapter Controlling. — Whether legal or 

equitable, the joinder of causes of action and the parties 
to whom they belong must come within the provisions of 
this chapter, unless by some special modifying statute or 
recognized rule of practice an exception is created. Flem- 
ing y. Carolina Power, etc., Co., 229 N. C. 397, 50 S. E. 
(2d) 45. 

Cited in Smoke Mount Industries v. Eureka, etc., Ins. 
Co; 5224 Ne. Cie9350 29 oS. Ban (2d)) 20, 

discussion of class actions, see 26 

§ 1-73. New parties by order of court. 
Scope of Section.—This section contemplates that all per- 

sons necessary to a complete determination of the contro- 
versy, the matter in litigation, and affected by the same in 
some way, as between the original parties to the action, 
may, in some instances, and must in others, be made par- 
ties plaintiff or defendant. But it does not imply that any 
person who may have cause of action against the plaintiff 
alone, or cause of action against the defendant alone, un- 
affected by the cause of action as between the plaintiff and 
defendant, may or must be made a party. It does not con- 
template the determination of two separate and distinct 
causes of action, as between the plaintiff and a third party, 
or the defendant and a third party, in the same action. It 
is only when, as between the original parties litigant, other 
parties are material or interested, that it is proper to make 
them parties. Moore y. Massengill, 227 N. C. 244, 246, 41 
S. E. (2d) 655, citing McDonald v. Morris, 89 N. C. 99. 
This section does not authorize the joinder of a party 

claiming under an independent cause of action not essential 
to a full and complete determination of the original cause 
of action. Moore v, Massengill, 227 N. C. 244, 245, 41 S. 
EB. (2d) 655. 
Requisite Interest of New Party.—To entitle one to the 

benefits of this section allowing new parties to be brought 
in, such additional parties must have a legal interest in 
the subject matter of the litigation; and the interest of a 
new party must be of such direct and immediate character 
that he will either gain or lose by the direct operation and 
effect of the judgment. Griffin & Vose v. Non-Metallic 
Minerals Corp., 225 N. C. 434, 35 S. E. (2d) 247. 

Discretion of the Court.—As a general rule the trial court 
has the discretionary power to make new parties, especially 
when necessary in order that there may be a full and final 
determination and adjudication of all matters involved in 
the controversy. Service Fire Ins. Co. vy. Horton Motor 
Lines} 225). NN: iC, 9588.35" 8. E. (2d)" 879, 
The fact that plaintiff alone, without joinder of the owner, 

could not maintain the action does not limit the discre- 
tionary power of the judge. Id. 
Where one partner is sued individually for a tort com- 

mitted by him in the course of the partnership business, 
the court even after judgment may direct that the other 
partner be made a party. Dwiggins v. Parkway Bus 
ComncsUe Naw C.mest nbs Oaedes (co moss 

In action by purchaser against real estate brokers to 
recover earnest money paid, wherein the seller was a nec- 
essary party to a complete determination of the contro- 
versy, denial of motion for his joinder as additional party 
defendant was held reversible error. JTjampros vy. Chipley, 
228 Ne. Co, 286; 1455, Sau'E oe (20), 126, 

Applied in Ezzell vy. Merritt, 224 N. C. 602, 31 S. E. (2d) 
751. 

§ 1-74. Abatement of actions. 
Death, Resignation or Removal of Representative.—Once 

personal representative of estate is duly appointed, if such 
representative dies, resigns or is removed, the law contem- 
plates a continuity of succession until estate has been fully 
administered, and upon death, resignation or removal of 
representative, who has properly brought action for wrong: 
ful death, action does not abate. Harrison v. Carter, 226 
ING Cin 60 40pEsGnos a. ed) J00L 1040 Anak; Ik.n097. 

§ 1-75. Procedure on death of party—When a 
party to an action in the superior court dies pend- 
ing the action, his death may be suggested before 
the clerk of the court where the action is pending, 
during vacation. It is then the duty of the clerk 
to issue a summons to the party who succeeds to 
the rights or liabilities of a deceased defendant, 
commanding him to appear before him within 
thirty days after the service of the summons, and 
answer the complaint, and the issue joined by the 
filing of the answer stands for trial at the succeed- 
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ing term of the superior court. It is the duty of the 
clerk to issue a notice to the party succeeding to 
the rights of a deceased party who will be neces- 
sary to the prosecution of the action to final judg- 
ment to appear and become party plaintiff; and if 
the party made plaintiff files an amended com- 
plaint, the defendant has thirty days after notice 
of same in which to file an answer thereto, and 
the issue thus made up stands for trial at the suc- 
ceeding term. For good cause shown, the clerk 

may extend the time of filing such answer to a 
day certain, but the clerk shall not extend such 
time more than once, nor for a period of time ex- 
ceeding twenty days, except with the consent of 
the parties. (Rev., ss. 416, 417, 418; 1887, c. 389; 
1949, c. 46; C. S. 462.) 
Editer’s Note.—The 1949 amendment substituted in the 

second sentence the words “within thirty days after the 
service of the summons” for the words ‘fon a day named 
in the summons, which must be at least twenty days after 
its service.’’ It also substituted “thirty days’ for ‘‘twenty 
days” in the third sentence and added the last sentence. 
For brief comment on 1949 amendment, see 27 N. C. Law 
Rev. 438. 

Art. 7. Venue. 

§ 1-76. Where subject of action situated. 

I. IN GENERAL. 

Applied in Holden v. Totten, 224 N. C. 547, 31 S. K. (2d) 
635. 

V. RECOVERY OF PERSONAL PROPERTY. 

Recovery as Sole Object.— 

If an action be one in which the recovery of personal 

property is not the sole or chief relief demanded, it is not 
removable to the county in which the personal property is 
located; but, if the recovery of specific personal property 
is the principal relief sought, the action is removable to 
the county where the property is situated. House Chevro- 
let Co. vy. Cahoon, 223 N. C. 375, 26 S. E. (2d) 864. 

Section Does Not Apply to Actions for Monetary Recov- 
ery.—This section applies only to action for the recovery 
of specific tangible articles of personal property and not 
to actions for monetary recovery. Flythe vy. Wilson, 227 
N,, Cr 2305.41 S.-i. (2d) ) 751. 

§ 1-77. Where cause of action arose. 

Cross References.— 
See note to § 1-82. 
Action against Municipality - Is 

Officer.— 

In accord with original. See Godfrey vy. Tidewater Power 
Co:, 224N. Ci6575 62. $3" Cady" e7: 

Venue of Action against Municipality.— 
In accord with original. See Godfrey vy. Tidewater Power 

Coes 224 Nn Cr Ops, (02) Osun (AG) oe, 

Cited in Godfrey v. Tidewater Power Co., 223 N. C. 647, 
27S. E. (2d) 736; Flythe v. Wilson, 227 N. C. 230, 41 S, 
De (AsB) Ail 

Action against Public 

§ 1-78. Official bonds, executors and adminis- 
trators. 

Applicable to All Actions against Administrators.— 

This section applies to all actions against executors and 
administrators in their official capacity, whether upon their 
bonds or not. Godfrey v. Tidewater Power Co., 224 N. C. 
657, 32'S) BH. (2d): 27. 

§ 1-79. Domestic corporations, 

Domesticated foreign corporations are residents of the 
state for purposes of venue of the state courts. Hill vy. 
Atlantic Greyhound Corp., 229 N. C. 728, 51 S. E. (2d) 183. 
A foreign corporation domesticated under § 55-118 may 

sue and be sued under the rules and regulations which ap- 
ply to domestic corporations, and is entitled to have an 
action against it, instituted by a nonresident, removed to 
the county of its main place of business in this state. In 
such case § 1-80 does not apply. Id. 

§ 1-80. Foreign corporations. 

Cross Reference.—As to domesticated foreign corporations, 
see note to § 1-79, 
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§ 1-82. Venue in all other cases. 

Cross Reference.—As to domesticated foreign corporations, 
see note to § 1-79, 
Construed with Other Provisions for VWenue.— 
Section 1-77 relates to particular cases, and this section is 

intended to cover all cases for which provision is not oth- 
erwise made. Hencé, in the event of conflict, the former 
section expressing a particular intention will be taken as 
an exception to the general provision, Godfrey v. Tidewa- 
ter Power Co., 224 N. C. 657, 659, 32 S. E. (2d) 27. 
Fiduciaries—In determining the residence of fiduciaries 

for the purpose of venue or citizenship, the personal resi- 
dence of the fiduciary controls, in the absence of statute. 
This is true as to receivers, trustees, executors and admin- 
istrators, including statutory receivers of banks. Hartford 
Acci., etc., Co. v. Hood, 225 N. C. 361, 34 S. E. (2d) 204. 

§ 1-83. Change of venue.—If the county desig- 
nated for that purpose in the summons and com- 
plaint is not the proper one, the action may, how- 
ever, be tried therein, unless the defendant, before 
the time of answering expires, demands in writing 
that the trial be conducted in the proper county, 
and the place of trial is thereupon changed by con- 
sent of parties, or by order of the court. 

The court may change the place of trial in the 
following cases: 

1. When the county designated for that pur- 
pose is not the proper one. 

2. When the convenience of witnesses and the 
ends of justice would be promoted by the change. 

3. When the judge has, at any time, been inter- 
ested as party or counsel. 

4. When motion is made by the plaintiff and the 
action is for divorce and the defendant has not 
been personally served with summons. (Rev., s. 
495= Code,..s. 195: |C, CPPi*s, 69;2R? Crtc.3 ih sk 
115, 118; 1870-1, c. 20; 1945, c. 141; C.S. 470.) 
Editor’s Note.—The 1945 amendment added subsection 4. 
Cited in Boney v. Parker, 227 N. C. 350, 42 S. E. (2d) 

222. 

§ 1-84. Removal for fair trial. 
Applied in State v. Bell, 228 N. C. 659, 46 S, E. (2d) 834. 

§ 1-86. Additional jurors from other counties 
instead of removal. 

Applied in State vy. Speller, 230.N. C. 345, 53S. E. (2d) 
294, ‘ 

§ 1-87.1. Dismissal of action arising out of state 
when parties are nonresidents.—For the conveni- 
ence of parties and witnesses and in the interest 
of justice, any judge of any court in this state may 
dismiss without prejudice any civil action over 
which such court has jurisdiction if the court shall 
find that: 

(1) The cause of action arose out of the state, 
and 

(2) The defendant is a nonresident of this state, 
and 

(3) The plaintiff is a nonresident of this state 
or the deceased person in behalf of whose estate 
the action has been instituted was at the time of 
his death a nonresident of this state. (1949, ¢. 
676.) 

Editer’s Note.—For brief comment on this section, see 
27_N. C. Law Rey. 438. 

Art. 8. Summons. 

§ 1-88. Civil actions commenced by. 

Delivery to Sheriff Fixes Beginning of Action.—In a civil 
action, the delivery of summons and copy of complaint to 
the sheriff for service fixes the beginning of the action as 
of that date. Raleigh v. Mechanics and Farmers Bank, 
223 N. C. 286, 26 S. E. (2d) 573. 
Cited in Moore v. Moore, 224 N. C. 552, 31 S. E. (2d) 690. 
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§ 1-89. Contents, return, seal. 
Whenever a summons is issued for service un- 

der the provisions of § 1-104 it may be served by 
the sheriff or other process officer of the county 
and state where the defendant resides at any tirne 
within thirty (30) days after the date of its issue. 
(Rev., ss.-430, 431; Code, ss. 200, 203, 213; C.C. P., 
s. 74; 1876-7, cc. 85, 241; 1919, c. 304; \s. 1; Ex. Sess. 

1920,20796; sf 13 Ex, Sess 1921, c/'92) sP 13) 1927, 
Gm60.'S. ls 1927, C. 1323) 1929) c. 237%, Sad sl 9do, Cy 

343;-1939, c. 15; 1945, c.. 664; Case 47.63) 

Editor’s Note.— 
The 1945 amendment added the above sentence at the end 

of this section. As the rest of the section was not affected 
by the amendment it is not set out. 
Summons Loses Vitality if Not Served within Prescribed 

Time.—In order to bring a defendant into court and hold 

him bound by its decree, in the absence of waiver or vol- 
untary appearance, a summons must be issued by the clerk 
and served upon him by the officer within ten days after 
date of issue, and if not served within that time the sum- 
mons must be returned by the officer to the clerk with 

proper notation. ‘Then, if plaintiff wishes to keep his case 
alive, he must have an alias summons issued. In the event 
of failure of service within the time prescribed, the 
original summons loses its vitality, It becomes functus 
officio. There is no authority in the statute for the serv- 
ice of that summons on defendant after the date therein 
fixed for its return, and if plaintiff desires the original ac- 
tion continued, he must cause alias summons to be issued 
and served. Green v. Chrismon, 223 N. C. 723, 726, 28 S. 
E. (2d) 215. 

Applied, as to service after expiration of more than ten 
days, in In re Walters, 229 N. C. 1]1, 47 S. E. (2d) 709. 

Cited in Washington County v. Blount, 224 N. C. 438, 31 
S. E. (2d) 374; Johnson v. Sidbury, 225 N. C. 208, 34 S. E. 
(2d) 67. 

§ 1-94. When officer must execute and return, 

Cited in Smith v. Smith, 226 N. C. 544, 39 S. FE. (2d) 458. 

§ 1-95. Alias and pluries—When the defendant 
in a civil action or special proceeding is not served 
with summons within ten days, the plaintiff may 
sue out an alias or pluries summons, returnable in 
the same manner as original process. An alias or 
pluries summons may be sued out at any time 
within ninety (90) days after the date of issue of 
the next preceding summons in the chain of 
summonses. Provided, however, that in case of 

tax suits and special assessment foreclosure suits 
brought under the provisions of § 105-391 and 

§ 105-414, as amended, an alias or pluries sum- 

mons may be sued out at any time within two 
years after the issuance of the original summons, 
whether any intervening alias or pluries summons 
has heretofore been issued or not, and after the is- 

suance of such alias or pluries summons, the 

chain of summonses may be kept up as in any 
other action, (Rev., s. 437; Code, s. 205; R. C, c. 
GBS aeOr eek ich Cull LOseSS, etamed Ls Loe 9s (C. tOv se Ssc es 

1931, e. 264; 1945, c. 163; C. S. 480.) 

Editor’s Note.— 
The 1945 amendment made the proviso applicable to spe- 

cial assessment foreclosure suits and inserted the reference 
to § 105-414. 

Alias Summons 
Days.— 

An alias or pluries summons must be served within ninety 
days after the date of issue of the next preceding summons 
in the chain of summonses, if the plaintiff wishes to avoid 
a discontinuance. The word “may” in this statute means 
“must.” Green vy. Chrismon, 223 N. C. 723, 28 S. BE. (2d) 
215. 

§ 1-86. Discontinuance. 
When Discontinuance Occurs.— 

In order to bring a defendant into court and hold him 
bound by its decree, in the absence of waiver or voluntary 

appearance, a stimmons must be issued by the clerk and 

Must Be Sued Out within Ninety 
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served upon him by the officer within ten days after date 
of issue; and if not served within that time, the sum- 

mons must be returned, with proper notation, and alias 
or pluries summons issued and served in accordance with 
the statute, otherwise the original summons loses its vi- 
tality and becomes functus officio and void. Green v. 
Chrismon, 223 N. C. 723, 28 S. E. (2d) 215. 

§ 1-97. Service by copy. 
5. Every nonresident individual who is engaged 

in business in this state and who conducts such 
business through an agent, employee, trustee, or 

other representative in this state, or who is a 
member of a partnership, firm, or unincorporated 
organization or association, or beneficiary or 
shareholder in a business trust doing business in 
this state, shall be subject to process in any action 
or proceeding in any court of competent jurisdic- 
tion in this state arising out of or connected with 
such business in this state, and such process may 
be served upon such agent, employee, trustee, or 

other representative or upon any person in this 

state receiving or collecting money with respect to 
such business, or upon any member of such part- 
nership, firm, organization or association residing 
in this state or upon any person residing in this 
state who is authorized to act or contract for or 
collect or receive money on behalf of such part- 
nership, firm, organization, association, or busi- 

ness trust with respect to its business in this. state. 
Within five days after such service the plaintiff or 
petitioner or his attorney shall send by registered 
mail to said nonresident individual at his last ad- 
dress, if known, a copy of the summons and a 
copy of the complaint or petition with a statement 
calling attention to the provisions hereof and of 
the expiration of the time to answer or demutr. 
Such service shall bind such individual as fully and 
effectually as if it had been made upon him per- 
sonally. But no final decree shall be entered un- 
less the presiding judge at the trial shall find as a 
fact that the plaintiff mailed by registered mail 
with the return receipt request to the last known 
address of the defendant a copy of the summons 
and complaint in the action. The return postal 

receipt shall be evidence of the mailing of said 
summons and complaint as herein provided for. 
(1945, c. 123.) 

I. IN GENERAL, 
Editor’s Note.— 
The 1945 amendment added the last two sentences of sub- 

section 5. As the rest of the section was not affected by 
the amendment it is not set out. 

For comment on the 1943 amendment, see 25 N. C. Law 
Rev. 319. 
Cited in Washington County v. Blount, 224 N. C, 438, 31 

i, Eye (ad)! 13745 

II. SERVICE ON CORPORATIONS. 

A. Corporations Generally. 

Subsection 1 of this section was intended to facilitate 
service on a corporation, and to resolve any doubt as 
to who might be validly served. Townsend vy. Carolina 
Coach Cos, 229 S No Ce 523. 50) S58 Bo (2d) 567. 
And a person who receives money for a_ corporation 

need not be its employee or agent in order for service of 
process on such person to be effective. Townsend vy. Car- 
oung Coach (Col, 1229 N42 C9523) 50.0, «iy. (2d) 567, 
Summons against defendant bus company was served on 

a bus station employee who sold tickets for defendant 
as well as for others, and who was employed by third par- 
ties operating the bus station. Money collected for the 
tickets was received by the ticket seller as the employee 
of the operators and turned over by them to the defendant. 
It was held that the service of the summons on the ticket 
seller was sufficient. Id. 

B. Foreign Corporations. 

Im action by domestic corporation against defendant for- 
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eign corporation, which had removed all property from State 

except intrastate franchise, service of process upon one time 

lessee of franchise was invalid, and mere fact that lessee 

was process agent of his own corporation did not make him 

process agent of defendant nor was he a “‘local’” agent 

within the meaning of this section. Central Motor Lines 

vy. Brooks Transp. Co., 225 N. C.. 733, 36 S. E. (2d) 271, 

162° Aj I. Ra 4t9: 

IV. SERVICE ON INSANE PERSONS. 

Process in Divorce Action.—This section provides the 

method of service of process on insane persons generally 

in all classes of actions against them, and process in an 

action for divorce may be served under its provisions. 

Smith v. Smith, 226 N. C. 544, 39 S. E. (2d) 458. 

§ 1-98. Service by publication—Where the per- 

son on whom the service of the summons is to be 

made cannot, after due diligence, be found in the 

state, and that fact appears by affidavit to the 

satisfaction of the court, or a judge thereof and it 

in like manner appears that a cause of action ex- 

ists against the defendant in respect to whom 

service is to be made, or that he is a proper party 

to an adoption proceeding instituted in this state, 

or that he is a proper party to an action relating to 

real property in this state, such court or judge 

may grant an order that the service be made by 
publication of a notice in either of the following 

cases: 
9. Where the action or proceeding is for the 

adoption of a minor child or children, residents of 
the state, whose parent or parents are necessary 

parties to the action or proceeding, and the said 
parent or parents are nonresidents of the state or 
cannot, after due and diligent search, be found 

within the state. 
10. Where the action is for annulment of marri- 

age. (Rev., s. 442; ;Code, ss. 218, 221; 1885, c. 
380; 1889, cc. 108, 263; 1895, c. 334; 1947, c. 838; 
1949, c. 85; C. S. 484.) 

I. IN GENERAL, 
Editor’s Note.— 
The 1947 amendment inserted in the preliminary para- 

graph the words “or that he is a proper party to an adop- 
tion proceeding instituted in this state.” It also added 
subsection 9. The 1949 amendment added subsection 10. 
As subsections 1 through 8 were not affected by the amend- 
ments they are not set out. 

For brief comments on the 1947 and 1949 amendments, 
see 25 N. C. Law Rev. 392, 27 N. C. Law Rev. 452. 

For an article criticising certain aspects of the procedural 
divorce law and recommending changes thereof, see 25 N. 
C. Law Rev. 192. 
The affidavit on which the order of service by publica- 

tion is made is jurisdictional, and it is always best to 
use the form suggested in the statute. The omission from 
the affidavit of those averments on which service of no- 
tice by publication is substituted for personal service 
would be fatal to the proceeding, But the statement in 
the affidavit that the applicant has a “good” cause of 
action, of a certain character, is not no classed. Neither this 
section nor § 1-99 requires the applicant to swear to the 
merits of his cause of action—only to say that he has one 
and the putpose thereof. Simmons y. Simmons, 228 N. C. 
830. 4D San.) (od) nats 
Same—Necessity for Averment of Due Diligence.— 
The jurisdiction of the court, where substituted service 

is sought, depends upon the factual representations made 
to it under statutory procedure. Since this method of giv- 
ing notice is out of the ordinary, a strict compliance with 
this section has always been deemed to be necessary. Aver- 
ment as to due diligence is jurisdictional and its absence 
is a fatal defect. Rodriguez v. Rodriguez, 224 N. C. 275, 
2 S. E. (2d) 901. 
An averment in an affidavit that “defendant after 

diligent inquiry cannot be found in the state of North 
Carolina” is in substantial compliance with this section and 
supports an order for service by publication. Simmons v. 
Simmons, 228 N. C. 233, 45 S. E. (2d) 124. 
Same—Amendment.— 

While an affidavit, upon which substituted service is 
based, may be amended, such amendment will not vali- 
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date a prior judgment rendered upon the defective serv- 
ice, which judgment is void for want of jurisdiction. Rodri- 
guez v. Rodriguez, 224 N. C. 275, 29 S. E. (2d) 901. 

Necessity That Minors Be Represented by Guardian.— 

In a suit to enforce a tax lien by foreclosure, where the 
affidavit, orders and notices appear sufficient in form to 
constitute, service by publication upon all persons named 
therein, both adult and minors, their heirs and assigns, 
known and unknown, under this section, yet, minors, if any, 
must be represented by guardian, or guardian ad litem, 
otherwise such minors are not bound by the judgments in 
the action. McIver Park, Inc. v. Brinn, 223 N. C. 502, 27 
S. E. (2d) 548. 

An action for specific performance under this section is 
in the nature of an action in rem, and a contract for the 
conveyance of real property may be enforced against a non- 
resident. In such cases the court has the power to deter- 
mine who is entitled to the property and to vest title by 
decree in the party entitled to the same. Voehringer v. 

Pollock, 224 N. C. 409, 412, 30 S. E. (2d) 374. 

III. SERVICE BY PUBLICATION ON NONRESIDENT 
WITH PROPERTY WITHIN STATE. 

In General.— 

To make valid substituted service under this section, the 
nonresident defendant not only must have property in the 
state, but the subject of the suit must be within the ju- 
risdiction, or under the control of the court by attachment, 
restraining order, or otherwise. Southern Mills v. Arm- 
strong, 223 .N. C. 495, 27 S. E. (2d) 281, 148 A. I, R. 1248. 

§ 1-99. Manner of publication. 
The cost of publishing a summons in a news- 

paper shall be in accordance with the provisions 
of § 1-596 of the General Statutes of North 
Carolina. (Rev., s. 443; Code, s. 219; 1903, c. 134; 
G@. Ge Pi; c. 843 187627, .c.( 241 56.3 219405 coi SO 5558. 
1; C. S. 485.) 

Local Modification—Nash: 1949, c. 205, s. 2. 
Editor’s Note.—For an article criticising certain aspects 

of the procedural divorce law, see 25 N. C. Law Rev. 192. 
The 1949 amendment rewrote the second sentence. As the 

first sentence was not changed it is not set out. 

The statutory provisions as to time and method of giv- 
ing notice by publication are mandatory. And service of 
process by publication upon an individual nonresident is 
valid only when the provisions of the statutes authorizing 
constructive service have been strictly complied with. 
Southern Mills y. Armstrong, 223 N. C. 495, 27 S. E. (2d) 
281, 148 A. I. R. 1248. The primary purpose of the re- 
quirements as to publication is to give notice to the de- 
fendant, and publication in a newspaper of general circu- 
lation in the county is permitted as the most likely means 
available for that purpose. Hence, the minimum time pre- 
scribed is essential for establishing constructive notice. 
Publication for a period, or in a manner, less than that 
prescribed would be insufficient in law to bring the defend- 
ant constructively into court or justify a judgment based 
thereon, Scott & Co. v. Jones, 230 N. C. 74, 52 S. E. (2d) 
219, 

The expression ‘‘not less than once a week for four suc- 
cessive weeks” contemplates a publication once each week 
for four consecutive weeks, and this requires that the pub- 
lications be spaced substantially at intervals of 7 days for 
four successive weeks. The four publications need not oc- 
cupy the full period of 28 days and may be deemed com- 
pleted with less than that number of days intervening be- 
tween first and last publication when considered in connec- 
tion with the statutory provision (§ 1-100) that service 
shall be deemed complete 7 days after last publication. 
Thus, under the statutes now in effect, a publication on 
the 1st, 8th, 15th and 22nd would be sufficient, though 
there be less than 28 days between the first and last pub- 
lication. Scott & Co. y. Jones, 230 N. C. 74, 52 S. EK. (2d) 
219. 

A publication on Saturday of one week and on Monday 
of each of the following three weeks, is insufficient to meet 
the requirements of the statute, Id. 

The order for publication need not state that the news- 
paper is the one most likely to give notice to the person to 
be served. Smith v. Smith, 226 N. C. 506, 39 S. E. (2d) 
391, 394, 

Presumption in Favor of Sufficient Publication.—An order 
for publication of notice of summons being made by a court 
of record there is a presumption in favor of the rightful- 
ness of its decrees, and it will be presumed that the statu- 
tory findings and determination had been made without spe- 
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cific adjudication in the order to that effect. Smith v. 
Smitheeezo” No Gr506; 39° S.) Be) Cd), 391 aos. 
This section does not require applicant to swear to the 

merits of his cause of action—only to say that he has one 
and the purpose thereof. Simmons v. Simmons, 228 N. 
C233, 45S.) Bo (2d) 1245 
A judgment rendered upon an insufficient publication of 

notice of summons and attachment is void and does not 

constitute a lien upon the lands of the judgment debtor. 
Scott & Co. vy. Jones, 230 N. C. 74, 52 S. E. (2d) 219. 

Cited in In re Estate of Smith, 226 N. C. 169, 37 S. E. 
(2d) 127. 

§ 1-100. When service by publication complete; 
time for pleading.—In the cases in which service 
by publication is allowed, the summons is deemed 
served at the expiration of seven days from the 

date of the last publication, and the party so served 

is then in court. Such party shall have twenty 

days thereafter in civil actions and ten days in 

special proceedings in which to answer or demur. 

(Rev.,, sx 4442 Code, s. 227; C, C. Pos. 88° 1939," c 
49, s. 1; 1945, c. 158; C. S: 487.) 

Editor’s Note— 
The 1945 amendment substituted the words “seven days 

from the date of the last publication” for the words ‘‘the 
time prescribed by the order of publication.” 
As to effect of amendment, sc 23 N, C. Law Rev. 331. 
Validation of Certain Judgments.—For act validating 

certain judgments, orders, etc., in actions in which sum - 
mons was served by publication without complying with 
§ 1-100, as amended in 1945, see Session Laws 1947, c¢. 

666. See also 25 N. C. Law Rev. 394. 
Cited in In re Estate of Smith, 226 N. C. 169, 37 S. E. 

(24) 127; Scott & Co. v. Jones, 230 N. C. 74, 52 S.. E. 
(2d) 219. 

§ 1-103. Voluntary appearance by defendant. 

Effect of General Appearance.— 
A defendant who makes « general appearance thereby 

waives irregularities in the service of summons and_ sub- 
jects himself to the jurisdiction of the court. The same 
result follows when defendant obtains time within which 
to answer. Wilson v. Thaggard, 225 N. C. 348, 34 S. E. 
(2d) 140. 

Where the controverted matter of custody of his two 
children was originally presented to the juvenile court by 
appellant, it was held that he may not be heard to com- 
plain of irregularity, since the proceeding was instituted at 
his instance, and he was personally present in court for 
the hearing which he had invoked. In re Prevatt, 223 N. 
C. 833, 836, 28 S. E. (2d) 564. 

§ 1-104. Personal service on nonresident.— When 

the place of residence of a person out of the state 

is known and the same is made to appear by 

affidavit or in a verified complaint, in lieu of publi- 
cation in a newspaper it is sufficient to mail a copy 
of the summons, notice or other process, accompa- 

nied by a statement as to the nature of the action 
or proceeding, to the sheriff or other process of- 

ficer of the county and state where the defendant 
resides, who shall serve same according to its ten- 

or. The process officer who serves the paper shall, 
in making his return, use a form of certificate sub- 
stantially as follows: 

State of 

REIL E MOTT G7 sae ties so 0ie do's ark Gricicn, vesicles én Shute se 

Affidavit of 

Service of Summons; 

Clerk’s Certificate 

I, .......... [Sheriff or other process officer] 
Bor ithe.county,.i[or city] ~.of\)..'.3.. 5. +, tate, of 
seeeeeese+y Deing duly sworn, do certify that on 
SE on tea VA Ouse 6h <i , 19..,;. 1 served. the 
summons and accompanying statement hereto 
attached by delivering a copy of the same to 

eee ee eo ee eseeeeeeeseeeseesreoeseeeeet ones 
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the defendant(s) named. 
[ Sheriff 

or other process officer] 
T, Oten Case Clérkovoty thes. 3 

Court onthe? County! [or City} %6f YAN Ss ayes, 
State] foresee Pe ie, , do certify that said court 
is a court of record having the seal hereto at- 
tached; that .......... is well known to me as 

[Sheriff or other process officer] 
of said county [or city] of .........., and that he 
has full power and authority to serve any and all 
legal processes issuing from courts of this state; 
that said ..2.+.. personally appeared before 
me this day and made and subscribed the above 
affidavit relative to service of summons on 

therein eee eeeeresy 

6S 66 8 8 6 6 wo 6 © 6.0.0 @ 6 616 

eeereeeeeeeseeos 

eee sees ene 

“This ther aera V0 tees 

Bd apt fhe gi ol Bits. chee Raw Ret welts « 
: Clerk™or wie. drteac cts 

Court of the County [or 
City] of State 

Provided, that in all cases where service of proc- 
ess has been made upon a nonresident based up- 
on a verified complaint in conformity with the 
amendment set forth in this section, all such serv- 
ice of process is hereby declared to be lawful, legal 
and valid, and all orders, judgments and decrees 
based thereon are declared to be legal and valid 
and binding upon all of the parties thereto, and all 
proceedings based upon the same are hereby vali- 

dated, except that this proviso shall not apply to 
pending litigation. Rev., s. 448; 1891, c. 120; 1943, 
c. 543; 1945, c. 139; C. S. 491.) 
Editor’s Note.— 
The 1945 amendment inserted in line four the words “or 

in a verified complaint,’? and added the proviso at ‘he 
end of the section. The amendment mentioned in the 
proviso refers to the insertion of the quoted words. 

§ 1-105. Service upon non-resident drivers of 
motor vehicles, 

What Sheriff’s Return Must Show.—When service of 
process on a nonresident, through the Commissioner of Mo- 
tor Vehicles, as provided in this section, is sought, it is 
essential that the sheriff’s return show that such service 
was made as specifically required, and that a copy of the 
process be sent defendant by registered mail and return 
receipt therefor and plaintiff’s affidavit of compliance be 
attached to summons and filed. Propst v. Hughes Truck- 
ing Co., 223 N. C. 490, 27 S. E. (2d) 152. 
Applied in MacClure v. Accident, etc., Ins, 

C.._.305,, 49S... B.. (2d). 742. 

§ 1-107. Alternative method of service upon 
non-resident defendants. 

Cited in Propst v. Hughes Trucking Co., 
27 Sena tad)= 152, 

§ 1-107.1. Service upon motor vehicle dealers 
not found within the state—(a) The application for 
and obtaining of a license from the commissioner 
of revenue to engage in any business activity un- 
der the provisions of subsection (4) of § 105-89, 
relating to motor vehicle dealers, shall be deemed 

equivalent to the appointment by such licensec of 
the commissioner of revenue, or his successor in 
office, to be his true and lawful attorney upon 
whom may be served all summonses or other law- 
ful process in any action or proceeding against 
such licensee resulting from any claim arising out 
of any business carried on or conducted pursuant 
to or authorized by said license, and said applica- 
tion for and obtaining of said license shall be a 

Co., 229 N. 

223? N. + C. 490, 
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signification of his agreement that any such proc- 

ess against him shall be of the same legal force 

and validity as if served on him personally. 

(b) Service of such process shall be made by 
leaving a copy thereof, with a fee of one dollar 
($1.00), in the hands of said commissioner of rev- 
enue, or in his office, and such service shall be 
sufficient service upon the said licensee provided 
that notice of such service and a copy of the proc- 

ess are forthwith sent by registered mail by the 
plaintiff or commissioner of revenue to the de- 
fendant and the defendant’s return receipt and the 
plaintiff's affidavit of compliance herewith are ap- 
pended to the summons or other process and filed 
with said summons, complaint and other papers 
in the cause. The court in which the action is 
pending shall order such continuance as may be 
necessary to afford the defendant reasonable op- 
portunity to defend the action. 

(c) The commissioner of revenue shall keep a 
record of all such processes, which shall show 
the day and hour of service upon him. When the 
registry return receipt shall be returned to the 

commissioner of revenue, he shall deliver it to the 
plaintiff on request and keep a record showing 

the date of its receipt by him and its delivery te 
the plaintiff. 

(d) Service of process may not be made by the 
method provided in this section unless the person 
on whom the service is to be made cannot, after 
due diligence, be found in this state, and that fact 
is established by affidavit to the satisfaction of the 
court or a judge thereof. (1947, c. 817, s. 1.) 

Editer’s Note.—For a brief discussion of 
see 25 N. C. Law Rev. 392. 

this section, 

§ 1-108. Defense after judgment on substituted 
service.—The defendant against whom publication 
is ordered, or who is served under the provisions 
of §§ 1-104 through 1-107.1, or his representatives, 
on application and sufficient cause shown at any 
time before judgment, must be allowed to defend 
the action; and, except in an action for divorce or 
annulment or in an action for the foreclosure of 
county or municipal taxes, the defendant against 
whom publication is ordered, or his representatives, 
may in like manner, upon good cause shown, be al- 

lowed to defend after judgment, or at any time 
within one year after notice thereof, and within 
five years after its rendition, on such terms as are 
just; and if the defense is successful and the judg- 
ment or any part thereof has been collected or 

otherwise enforced, such restitution may be com- 
pelled as the court directs. 

(1947, c. 817, s. 2; 1949, c. 256.) 

Editor’s Note.— 

The 1947 amendment substituted ‘1-107.1” for ‘1-107 in 
line three of the first sentence. And the 1949 amendment 
inserted the words “or annulment” in lines six and seven. 
As the other sentences were not affected by the amendments 
they are not set out. 

For a brief comment on the 1949 amendment, see 27 N. 
C. Law Rev. 452, 

Judgments by Default.— 

A nonresident served by publication is entitled to an 
order setting aside a judgment by default of inquiry, upon 
good cause shown, within one year after rendition of the 
judgment or notice thereof, and such notice referred to 
in this section means actual notice, and therefore evidence 
disclosing that defendant did not have actual notice of the 
pendency of the action is sufficient to support the trial 
court’s finding that he had no notice thereof. Russell v. 
Edney, 227 N. C. 203, 41 S. E. (2d) 585. 
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Art. 9. Prosecution Bonds. 

§ 1-109. Plaintiff’s, for costs. 
3. File with him a written authority from a 

judge or clerk of a superior court, authorizing the 
plaintiff’ to sue as a pauper: Provided, however, 
that the requirements of this section shall not 
apply to counties, cities and towns; provided, 
further, that counties, cities and towns may insti- 
tute civil actions and special proceedings without 
being required to give a prosecution bond or make 
deposit in lieu of bond. (Rev., s. 450; Code, s. 
2093°R. Cycr3t/ 9240; CoCoPy savip19a5po, 398; 
1949, c. 53; C. S. 493.) 
Editor’s Note.— The 1949 amendment inserted the word 

“counties” in lines five and six of subsection 3. As the 
rest of the section was not affected by the amendment it 
is not set out. 

§ 1-111. Defendant’s, for costs and damages in 
actions for land. 
Formal Order Fixing Amount of Bond Not Required.— 

Neither formal order fixing the amount of the defense bond 
required of defendant in actions for the recovery of real 
property, nor notice to plaintiff, is required. Privette v. 
Allen, 227 N. C. 164, 41 S. E. (2d) 364. 
An action to establish a parol trust, with prayer that de- 

fendant be directed to execute deed to plaintiff, is not an 
action for recovery or possession of real property within the 
meaning of this section and plaintiff is not entitled to have 
the answer stricken and judgment by default final rendered 
for failure of defendant to file bond. Hodges y. Hodges, 
227 N;.C.. 334, 335, 4268S, Bal2dasz: 

Substantial Compliance with Section.—Where, in an action 
in ejectment, defendant, after consultation with the clerk, 
tenders justified bond in the minimum amount required by 
this section, and the clerk accepts the bond and makes no- 
tation thereof on the records, there is a substantial com- 
pliance with the statute and plaintiff’s remedy if he deems 
the bond insufficient is by motion in the cause. Privette 
v. Allen, 227 N. C. 164, 41 S. E. (2d) 364. 

Waiver.—The requirement that the defendant must “‘exe- 
cute and file’? a defense bond, or in lieu thereof a certificate 
and affidavit as provided by § 1-112, may be waived unless 
seasonably insisted upon by the plaintiff. Calaway v. Har- 
Tiss 229.0N. (‘CSo117447 (Sneed) 8796: 
Applied in Moody y. Howell, 229 N, C. 198, 49 S. E. (2d) 

233. 

Cited in Whitaker v. Raines, 226 N. C. 526, 39 S. E. (2d) 
266; Teel v. Johnson, 228 N. C. 155, 44 S. E. (2d) 727. 

§ 1-112. Defense without bond. 
Cross Reference.—See note to § 1-111. 
Cited in Whitaker v. Raines, 226 N. C. 526, 39 S. E. (2d) 

266. 
Art. 11. Lis Pendens. 

§ 1-116. Filing of notice of suit—lIn actions af- 
fecting the title to real property, the plaintiff, at 
the time of issuing the summons, or at any time 
after the time of filing the complaint, or when at 
any time after a warrant of attachment is issued, 
or a defendant when he sets up an affirmative 
cause of action in his answer and demands sub- 
stantive relief, or at any time after the time of 
filing his answer, if it is intended to affect real 
estate, may file with the clerk of each county in 
which the property is situated a notice of the 
pendency of the action, containing the names of 
the parties, the object of the action, and the de- 
scription of the property in that county affected 
thereby. (Rev., s. 460; Code, s. 229; C. CP. ‘s: 
90; 1917, c. 106; 1949) c. 260s1C.1S; 500.) 

Editor’s Note.—The 1949 amendment rewrote this section 
and inserted the words “at the time of issuing the sum- 
mons” in lines two and three. See 27 N. C. Law Rev. 
475. 

This section is designed to supplement the registration 
law and to provide a simple and readily available means 
of ascertaining the existence of adverse claims to land 
not otherwise disclosed by the registry. Notice under the 
act is required to give constructive notice to prospective 
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purchasers when the claim is in derogation of the record. 
Whitehurst v. Abbott, 225 N. C. 1, 5, 33 S. E. (2d) 129. 
The effect of lis pendens and the effect of registration 

are in their nature the same thing. ‘They are only differ- 
ent examples of the operation of the rule of constructive 
notice. ‘They are each record notices upon the absence of 
which a prospective innocent purchaser may rely. Id. 
The filing of notice under this section is essential to give 

constructive notice to those who are not directly inter- 
ested in the proceedings. Whitehurst v. Abbott, 225 N. 
Ce les rssnSeeKa(2d)iq129, 

Lis pendens notice under this section 
Nor is it designed to protect intermeddlers. 

veAbbott, 2252 N.C. 1,-6, 33° S:. E.. (2d) 129. 
“Action” as used in this section embraces all judicial 

proceedings affecting the title to real property or in which 
title to land is at issee. Whitehurst v. Abbott, 225 N. C. 
15/5,9 3300. Ee (2d) "12% 

Applies to Action in Another County.— 
The pending action does not constitute notice as to land 

in another county until and unless notice thereof is filed 
in the county in which the land is located. Whitehurst v. 
Abbott,@225)0NerGonds 43 2335.94 (2d), 129: 

is not exclusive. 
Whitehurst 

§ 1-116.1. Extending time to file complaint when 
notice of suit already filed; issuance of notice with 
summons; when notice inoperative or cancelled.— 
In all actions as defined in § 1-116 in which notice 
of pendency of the action is filed prior to the filing 
of the complaint, the plaintiff shall first obtain 
from the clerk a written order extending the date 
for filing the complaint as is provided in § 1-121 
of the General Stgtutes of North Carolina. A 
copy of the aforesaid order of the clerk and a copy 
of the notice of the pendency of the action shall 
be served on the defendant, or defendants, at the 
time of the service of summons. Provided, that in 
all such cases if the complaint is not filed within 
the time fixed by the order or orders of the clerk, 
entered in conformity with the provisions of § 
1-121 of the General Statutes of North Carolina, 
the notice of lis pendens shall become inoperative 
and of no effect. Provided further, that if the 
complaint is not filed within the time fixed by the 
order or orders of the clerk, the clerk may on his 
own motion and shall on the ex parte application 
of any interested party cancel such notice of lis 
pendens by appropriate marginal entry on the 
original record, which entry shall recite the failure 
of the plaintiff to file his complaint within the 
time allowed. Such applications for cancellation, 
when made in a county other than that in which 
the action was instituted, shall include a certificate 
over the hand and seal of the clerk of the county 
in which the action was instituted that the plain- 
tiff did not file his complaint within the time al- 
lowed. The fees of the clerk may be recovered 
against the plaintiff and his surety. (1949, c. 260.) 

§ 1-120.1. Article applicable to suits in federal 
courts.—The provisions of this article shall apply 
to suits affecting the title to real property in the 
federal courts. (1945, ¢. 857.) 

Editor’s Note.—As to lis pendens in federal courts, see 
23N. C. Law,,Rev..330; 

It would seem that the Advisory Committee notes under 
Rule 64 of Civil Procedure for the District Courts of the 
United States (1938 Edition, p. 139) support the validity of 
this statute. 

Art. 12. Complaint. 

§ 1-121. First pleading and its filing. 
When the complaint is not filed at the time of 

the issuance of the summons the clerk shall, when 
the complaint is filed, make an order directing the 
sheriff to serve a copy of such complaint on each 
of the defendants by delivery of a copy thereof to 
each of them, and the sheriff shall within ten days 
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make such service and make a written return, on 
the paper containing the order issued to him, 
showing the date of service and the date of return, 
or, if for any reason he is unable to make service, 
he shall show in his return the reason therefor. 
If the sheriff’s return shows that service of copy 
of the complaint as provided above has not been 
made on a defendant because such defendant is 
not to be found in the county where the summons 
was originally served on him, and the plaintiff 
causes affidavit to be made and filed showing that 
such defendant cannot, after due diligence, be 
found in the state, it shall not be necessary to 
make, or attempt to make, service thereof on such 

defendant in any other manner. (Rey., ss. 465, 466; 
Code, 55.1206) 2325,238s86, G: P., s. 925 1868-9, c. 
76, s. 3; 1870-1, c. 42, s. 3; 1919, c. 304, s. 2; 1927, 
c. 66, .S. 33 1949, c, 1113,.s. 13:C. S. 505.) 

Editor’s Note.—The 1949 amendment rewrote the former 
last three sentences of this section to appear as the two 
sentences above. As the first three sentences were not 
changed by the amendment they are not set out. 

For comment on the 1949 amendment, see 27 N. C. Law 
Rev. 432. 
Duty to Plead though Copy ot Complaint Not Delivered. 

—A defendant, having made a general appearance, by mo- 
tion to set aside a default judgment, which was allowed 
and time granted defendant in which to plead, it is his duty 
to answer or demur, even though a copy of the complaint 
filed has not beén delivered to him as required by this sec- 
tion, and, upon his failure to do either, the court has au- 
thority to enter judgment by default and inquiry, without 
notice. Wilson vy. Thaggard, 225 N. C. 348, 34 S. E. (2d) 
140. 

Amendment of Order Extending Time for Filing Com- 
plaint.—The trial court below permitted plaintiffs to amend 
order extending time to file complaint, served together with 
the summons, to show the nature and purpose of the suit 
as required by this section, and denied a motion to dismiss 
for want of proper service of process. ‘The case was af- 
firmed by an equally divided court. Whitehurst v. An- 
derson, 228 N. C. 787, 44 S. E. (2d) 358. 

Cited in Johnson v. Sidbury, 225 N. C. 208, 34 S. EB 
(2d) 67. 

§ 1-122. Contents. 

III. STATEMENT OF FACTS CONSTITUTING THE 
CAUSE OF ACTION. 

Material and Essential Rather than Collateral or Eviden- 
tial Facts Must Be Stated—The meaning of this section 
is that the complaint shall contain the material, essential, 
and ultimate facts upon which the right of action is based, 
and not collateral or evidential facts, which are only to 

be used to prove and establish the ultimate facts. Chason 
v. Marley, 223 N. C. 738, 28 S. E. (2d) 223. 
The function of the complaint is to state the ultimate 

and decisive facts which constitute the cause of action but 
not the evidence necessary to prove such issuable facts. 
Long *v. Love,, 12307 N:2 'C.9535, 53 S: EH: (2d) “661: 

Plaintiff need not set forth the full contents of the con- 
tract which is the subject matter of his action, nor in- 
corporate the same in the complaint by reference to a 
copy thereof attached as an exhibit. He must allege in 
a plain and concise manner the material, ultimate facts 
which constitute his cause of action. The production of 
evidence to support the allegations thus made may and 

should await the trial. Wilmington v. Schutt, 228 N. C. 
285, 45 S. E. (2d) 364. 

Facts Supporting Provisional Remedy.—In an action for 
assault and battery in which the provisional remedy of 
arrest and bail is invoked, it is appropriate for plaintiff to 
allege in the complaint the facts necessary to support the 
provisional remedy of arrest and bail, notwithstanding that 
such facts were also set out. in the affidavit filed as a ba- 
sis for the provisional remedy. In such case a motion to 
strike allegations that the injury was willful, wanton or 
malicious, is properly denied. Long v. Love, 230 N. C. 535, 
Somo.t) ye (ad), 1601s 

Motion to Strike Out Redundant Matter, etc.— 
Where, in an action attacking the administratrix and 

guardian in the administration of an estate on the ground 
of fraud, recitals and denunciations of fraud in matters 
not necessary to a statement of any cause of action set 

forth in the pleading should be stricken as a matter of 
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right upop motion made in apt time. Privette v. Morgan, 

227 N.. C. 264, 41.S. E. (2d) 845. 

IV. DEMAND FOR RELIEF. 

This section contemplates that the complaint should set 

forth a demand for relief to which the plaintiff supposes 

himself entitled. Griggs v. Stoker Service Co., 229 EN ate 

572, 50 S. E. (2d) 914. 

But Relief Is Granted in Absence of Prayer Therefor.— 

Notwithstanding this section, the decisions have consistently 

followed the rule that under the code of civil procedure the 

relief to be granted in an action does not depend upon that 

asked for in the complaint, but upon whether the matters 

alleged and proved entitle the complaining party to the 

relief granted, and this is so in the absence of any prayer 

for relief. Griggs v. Stoker Service Co, 229 N. C. 572, 

50 S. E. (2d) 914. 

§ 1-123. What causes of action may be joined. 

I. IN GENERAL. 

Editor’s Note.—For a discussion of this section in con- 

nection with the right to join in one action that right of 

an injured person to sue for personal injury and the right 

of the personal representative to sue conferred by the 

wrongful death statute, see 25 N. C. Law Rev. 84. 
For an article recommending this section be changed to 

conform to corresponding provision in Federal Rules of 

Civil Procedure, see 25 N. C. Law Rev. 245. 
Purpose of Section.— 

In accord with original. 
602, 31S. EB. (2d) 752. 
The purpose of this section is to permit the consolida- 

tion of causes of action when the facts as to all may be 

stated as a connected whole, are so restricted in scope that 

they may be examined in relation to each other, and are 

directed to the same subject matter which constitutes one 

general right. Pressley v. Great Atlantic, etc., Tea Co., 
226 N. C. 518, 39 S. E. (2d) 382, 384. 
Same — Section Relating to Counterclaim. — The purpose 

and intent of subsection 1 of this section and subsection 1 

of § 1-137, relating to causes which may be pleaded as 

counterclaims, are substantially the same, i. e., to permit 

the trial in one action of all causes of action arising out of 

one contract or transaction connected with the same sub- 
ject of action, and therefore decisions on one of the stat- 
utes is authority on the other, Hancammon y. Carr, 229 

N.. Gy 52), 47 (SPE ei(2d) "614. 
This section should be liberally construed to the end that 

justiciable controversies may be expeditiously adjusted by 
judicial decree at a minimum of cost to the litigants and 
the public. Pressley v. Great Atlantic, etc., Tea Co., 226 
N.C. 518,939 .S. 2B... (2d), 382; 2383. 
Jcinder Is Subject to Restrictions.—The joinder of causes 

of action is not primarily instigated by the court, but is 
done on the initiative of the parties seeking to assert and 
enforce their rights by final judgment of the court; and 
while under the supervision of the court it is not a mat- 
ter of discretion but is subject to the restrictions provided 
in this section, Horton vy. Perry, 229 N. C. 319, 49 S.. E. 
(2d) 734. 
Whether legal or equitable, the joinder of causes of ac- 

tion and the parties to whom they belong must come within 
the provisions of this chapter, unless by some special 
modifying statute or recognized rule of practice an excep- 
tion is created. Fleming y, Carolina Power, etc., Co., 229 

N.. C.. 397,50 SE. (2d) 45. 
Consolidation of Actions Distinguished.—There is a sub- 

stantial difference between the consolidation of cases for 
the convenience of, trial and the joinder of causes of action 
for judicial determination in their combined aspect. The 
former is in the exercise of the inherent power of the 
court and, in applicable cases, in its discretion; but this 
may be exercised only for the purpose of trial, and in that 
declared purpose will be found its limitations;—it cannot 
annul or suspend the statute relating to joinder. Horton 
v. Perry, 229 N. C. 319, 49 S. E. (2d) 734. 

Provision Requiring Each Cause of Action to Be Stated 
Separately.—When a plaintiff seeks to recover in one ac- 
tion on two or more causes of action, he must state each 
cause of action separately, setting out in each the facts 
upon which that cause of action rests. King v. Coley, 229 
N. C. 258, 49 S. E. (2d) 648. 

Is Improperly Arranged as Printed in General Statutes. 
—The provision of this section requiring each cause of ac- 
tion to be stated separately, as printed in the General 
Statutes of 1943, is so arranged as to make it appear that 
it relates only to subsection 7. However, the history of 
the statute, as well as the language used, indicates that it 
applies to each and every case in which two or more causes 

of action are joined in the same complaint. The last sen- 

See Ezzell v. Merritt, 224 N. C. 
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tence in subsection 7 should appear in a separate and dis- 
tinct paragraph following that subsection, King v. Coley, 
229 N. C. 258, 49 S. E. (2d) 648. 

Effect of Dismissal upon Appeals from Preliminary Or- 
ders.—Upon the dismissal of an action for misjoinder of 
parties and causes, appeals from all preliminary orders 
such as for an audit of the books of one of defendants are 
dismissed. Southern Mills y. Summit Yarn Co., 223 N. C. 
479, 27 S. E. (2d) 289. 
Where Defect in Pleading Relates Merely to Misjoinder. 

—If the defect in the pleading, upon demurrer under this 
section, relates merely to misjoinder of actions, the court 
will, under § 1-132, salvage the action by ordering it to be 
divided into as many actions as are necessary for deter- 

mination of the causes of action stated; but where there 
is a misjoinder both of causes and of parties, this proce- 
dure cannot be followed. Southern Mills v. Summit Yarn 
Con225 NewC: 47952274 S-0k,.. (2d) 6289: 

Cited in Corbett v. Hilton Lbr. Co., 223 N. C. 704, 28 S. 
BE. (2d) 250; Hatcher v. Williams, 225 N. C. 112, 33 S. E. 
(2d) 617. 

II. CAUSES OF ACTION WITH REFERENCE TO 
TRANSACTION, OR SUBJECT OF ACTION. 

The General Rule.— 
In accord with original. 

236, 41S, E. (2d) -739, 
Where the matter is wholly distinct and did not stem out 

of the transaction set out in the original complaint and is 
not sufficiently correlated thereto, the real objection would 
be noncompliance with this section. Nassaney v. Culler, 
224 N. C. 323, 326, 30 S. E. (2d) 226. 
Each cause of action must relate to one general right, 

and each must be so germane to it as to be regarded as a 
part thereof. Pressley v. Great Atlantic, etc., Tea Co., 
226+ Nw G, 518, 539 LS. ae, (2d)iG82,6383- 
The complaint is multifarious unless all the causes of ac- 

tion alleged therein arose out of one and the same transac- 
tion or series of transactions forming one course of deal- 
ing, and all tending to one end. Id. 

If grounds of bill are not entirely distinct and wholly 
unconnected, if they arise out of one and the same transac- 
tion or series of transactions, forming one course of deal- 
ing and tending to one end; if one connected story can be 
told of the whole, the complaint is not subject to attack 
by demurrer for misjoinder of causes of action. Id. 
The “subject of action’? means the thing in respect to 

which the plaintiff’s right of action is asserted, whether it 
be specific property, a contract, a threatened or violated 
right, or other thing concerning which an action may be 
brought and litigation had. Hancammon y. Carr, 229 N. 
CR52) 2470S? Ee. 2d) "614: 
The connection with the subject of action must be im- 

mediate and direct. A remote, uncertain, partial connec- 
tion is not enough to satisfy the requirements of the stat- 
ute. Hancammon y. Carr, 229 N. C. 52, 47 S. E. (2d) 614. 
Mental Incompetency and Undue Influence.—In action to 

set aside deed on ground of mental incompetency of grantor, 
and duress and undue influence on part of grantees, a de- 
murrer for misjoinder of causes of action was properly over- 
ruled. Mental incompetency and’ weakness of mind are not 
too far apart psychologically or too radically inconsistent 
as to require assertion in separate actions. Goodson v. 
Lehmon, 225 N. C,, 514, 35.8. HE. (2d): 623 164A; -L. +R: 
510. 

Iv. CAUSES OF ACTION FOR TORT TO PERSON 
OR PROPERTY. 

Complaint alleging that plaintiff was injured by defend- 
ant’s negligence and that thereafter defendant wrongfully 
discharged him is subject to demurrer for misjoinder as 
two causes of action have no interdependent connection and 
are not connected with same subject matter. Pressley vy. 
Great Atlantic, etc., Tea Co., 226 N. C. 518, 39 S. E. (2d) 
382, distinguishing Hamlin v. Tucker, 72 N. C. 502; Peitz- 
man y. Zebulon, 219 N. C. 473, 14 S. E. (2d) 416, 

See Owen vy. Hines, 227 N. C. 

Art. 13. 

§ 1-125. When defendant appears and pleads; 
petition to remove to federal court; extension of 
time; clerk to mail answer to plaintiffi—The de- 
fendant must appear and demur or answer within 
thirty (30) days after the service of summons up- 
on him, or within thirty (30) days after the final 
determination of a motion to remove as a matter 
of right, or after the final determination of a 
motion to dismiss upon a special appearance, or 

Defendant’s Pleadings. 
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after the final determination of any other motion 

required to be made prior to the filing of the 

answer, or after final judgment overruling de- 

murrer, or after the final determination of a mo- 

tion to set aside a judgment by default under § 

1-220, or to set aside a judgment under § 1-108. 

Upon the filing in a district court of the United 

States of a petition for the removal of a civil ac- 

tion or proceeding from a court in this state and 

the filing of a copy of the petition in the state 

court, the state court shall proceed no further 

therein unless and until the case is remanded; and 

in the event it shall be finally determined in the 

United States courts that the case was not re- 

movable or was improperly removed, or for other 

reason should be remanded, and a final order is 

entered remanding the case to the state court, the 

defendant or defendants, or any other party who 

would have been permitted or required to file a 

pleading had the removal proceedings not been 

instituted, will have thirty (30) days after the fil- 

ing in such state court of a certified copy of the 

order of remand to file motions or demur, answer 

or otherwise plead. If the time is extended for 

filing the complaint, and a copy of the complaint, 

when filed, is served on the defendant, then, in 

such case, the defendant shall have thirty days 

after the date when the copy of the complaint 

was served on him, pursuant to G. S. § 1-121, or 

the defendant shall have thirty days after the final 

date fixed for filing the complaint, whichever is 

the later date, in which to plead. If the time is 

extended for filing complaint, and a copy of the 

complaint, when filed, is not served on the de- 

fendant, then, in such case, said defendant shall 

have thirty days after the date of the sheriff’s re- 

turn showing that service was not made of such 

complaint, pursuant to G. S. § 1-121, or the de- 
fendant shall have thirty days after the final 
day fixed for filing the complaint, whichever is 
the later date, in which to plead. The clerk shall 
not extend the time for filing answer or demurrer 

more than once nor for a period of time exceed- 

ing twenty days except by consent of parties. 

The defendant shall, when he files answer, like- 
wise file at least one copy thereof for the use of 
the plaintiff, and his attorney; and the clerk shall 

not receive and file any answer until and unless 
such copy is filed therewith. The clerk shall 
forthwith mail the copy of answer filed to the 
plaintiff or his attorney of record. This section 
shall also apply to all courts of record inferior to 
the superior court, where any defendant resides 

out of the county from which the summons is 
issued and no court of record inferior to the su- 
perior court shall fix such return date at less than 
thirty (30) days. (Rev., s. 473; Code, 207; 1870-1, 
Cc) 42)s. 45 1919, c.' 304,1sx 332Kx. Sesse)1921; c/92, 
Rete Date oe hoes Cr OOM Ss 45 1000, C2 Or ft load ac, 

B0S8s6..15.Cs.1405, So 23° CaS 509) 

Editor’s Note.—The first 1949 amendment inserted 
present second sentence. The second 1949 amendment 
serted the present third and fourth sentences in lieu of 
former second sentence. For comment on amendments, 

27 N. C, Law Rev. 432. 

Where purported special appearance did not challenge the 
jurisdiction of the court and it could not be treated as a 
demurrer, the court properly concluded that it was not a 
valid plea, but having overruled it without finding that it 
was irrelevant and frivolous and made in bad faith for 
purpose of delay, leave to answer should have been granted. 
New Hanover County v. Sidbury, 225 N. C. 679, 36 S. E. 
(2d) 242, 243, 

the 
in- 
the 

see 

1949 SUPPLEMENT TO VOLUME ONE § 1-131 

Cited in Whitaker v. Raines, 226 N. C. 526, 39 S. E. (2d) 
266. 

§ 1-126. Sham and irrelevant defenses, 
Applied in New Hanover County v. Sidbury, 225 N. €. 

679, 36 S. E. (2d) 242. 

Art. 14. Demurrer. 

§ 1-127. Grounds for. 

I. IN GENERAL. 

Demurrer Does Not Admit Conclusions of Law.— 
The office of a demurrer is to test the sufficiency of a 

pleading, admitting for the purpose the truth of factual 

averments well stated and such relevant inferences as may 
be deduced therefrom, but it does not admit any legal in- 
ferences or conclusions of law asserted by the pleader. 
General American Life Ins. Co. v. Stadiem, 223 N. C. 49, 
o1ye25y 9) He) (d)m202: 

Section Differs from §. 1-183.—Under this section demur- 
rer to plaintiff’s pleadings challenges the sufficiency of 
the pleadings, and is different in purpose and result from 
demurrer to the evidence under § 1-183, which challenges 
the sufficiency of the evidence. Coleman vy. Whisnant, 226 
N. C. 258, 37 S. E. (2d) 693, 694. 

Applied in Goodson vy. Lehmon, 225 N. C. 514, 35 S. E. 
(2d) 623, 1644 A. IL. R. 510; Boney v. Parker, 227 N. C. 
350, 42 S. E. (2d) 222; Bledsoe v. Coxe Lbr, Co., 229 N. 
C1. 128, .481.S:, Fe (2d):750. 

Cited in Montgomery v. Blades, 223 N. C. 331, 26 S. E. 
(2d) 567; Sandlin v. Yancey, 224 N. C. 519, 31 S. E. (2d) 
532, 

IV. PENDENCY OF ANOTHER ACTION. 

Availed of by Demurrer or Answer.— 
Where a prior action is pending between the same par- 

ties, involving substantially the same subject matter, the 
second action will be dismissed upon demurrer if the pend- 
ency of the prior action appears on the face of the com- 
plaint. But if the fact does not so appear, objection may 
be raised by answer (§ 1-133) and treated as a plea in 
abatement. Dwiggins v, Parkway Bus Co., 230 N. C. 234, 
52S. E. (2d) 892. 

§ 1-128. Must specify grounds. 
Notwithstanding any other provisions of this 

section, any such demurrer, upon ten days’ notice 
to the adverse party, may be heard and passed up- 
on out of term by the resident judge of the dis- 
trict or by any judge regularly assigned to hold 
the courts of the district. (1919, c. 304, s. 4; Ex. 
Sess: 1921; c.°92,'s) 53 1949, c/147; C. 'S. 513.) 

Editor’s Necte.—The 1949 amendment added the above sen- 
tence at the end of this section. As the rest of the sec- 
tion was not affected by the amendment it is not set out. 

For brief comment on amendment, see 27 N. C. Law 
Rev. 434, 

Cited in Early v. Farm Bureau Mut. 

Co., 224: N.1C..172;, 29. S.. EB, (2d) 558; 

§ 1-181. Procedure after return of judgment.— 
Within thirty days after the return of the judg- 
ment upon the demurrer, if there is no appeal, or 
within thirty days after the receipt of the cer- 
tificate from the supreme court, if there is an 
appeal, if the demurrer is sustained the plaintiff 
may move, upon three days’ notice, for leave to 
amend the complaint. If this is not granted, 
judgment shall be entered dismissing the action. 
If the demurrer is overruled the answer shall be 
filed within thirty days after the receipt of the 
judgment, if there is no appeal, or within thirty 
days after the receipt of the certificate of the 

supreme court, if there is an appeal. Otherwise 
the plaintiff shall be entitled to judgment by de- 
fault final. or by default and inquiry according to 
the course and practice of the court. (1919, c. 304, 
Coe Ose toe ee esol CLIO SSa 1p Sep 1049. Co One. 

Cre Sind Los) 
Editer’s Note.—The 1949 amendment substituted ‘thirty 

days” for “‘ten days” so as to make the section consistent 
with § 1-125. For brief comment on amendment, see 27 
N. C. Law Rev. 434. 

Automobile Ins. 



§ 1-132 GENERAL STATUTES 

Dismissal for Failure to Amend.—A failure to amend the 
complaint after judgment sustaining demurrer thereto 
works a dismissal. Webb v. Eggleston, 228 N. C. 574, 46 
S. E. (2d) 700. 

Cited in Watson v. Lee County, 224 N. C. 508, 31 S. E. 
(2d) 535. 

§ 1-182. Division of actions when misjoinder. 
Where causes of action alleged in the complaint are im- 

properly joined, the action need not be dismissed. Press- 
ley v. Great Atlantic, etc., Tea Co., 226 N..C, 518, 39 
S. E. (2d) 382, 384. 
Misjoinder of Causes and Parties.— 

If the defect in the pleading related merely to misjoinder 
of actions, the court might, under this section, salvage the 
action by ordering it to be divided into as many actions 
as are necessary for determination of the causes of action 
stated; but where there is a misjoinder both of causes of 
actions and of parties who have no community of inter- 
est, this proceeding cannot be followed. Southern Mills v. 
Summit Yarn Co., 223 N. C. 479, 485, 27 S. E. (2d) 289. 

In a suit by a county against. three defendants to fore- 
close a tax lien on five tracts of land, title to tracts 1, 2, 
and 3, being in E. 1. for life with remainder to E. J., title 
to tract 4 being in E. IL. in fee and the other defendants 
never having had any interest therein, and title to tract 5 
being in E. J., and the other defendants never having had 
any interest therein, the joinder of the third defendant, H. 
F., was mere surplusage and not fatal, as he was not a nec- 
essary party; but a joint demurrer for misjoinder of actions 
and parties should have been sustained, since there can 
be no division of the action under this section. Moore 
County v. Burns, 224 N. C. 700, 32 S. BE. (2d) 225. 

§ 1-133. Grounds not appearing in complaint. 
Pendency of Another Suit—See note to § 1-127. 

One partner was sued individually for damages resulting 
in a collision occurring while driving a partnership vehi- 
cle in the course of the partnership business. ‘Thereafter 
the individual partners instituted suit in another county 
against the plaintiff in the first action to recover damages 
resulting to them out of the same collision. It was held 
that the parties to the two actions were identical for the 
purposes of a plea in abatement, and the second action was 
abated in the supreme court upon the plea, the remedy in 
the second action being by counterclaim in the first. 
aes v. Parkway Bus Co., 230 N. C. 234, 52 S. E. (2d) 

Cited in Boney v. Parker, 227 N. C. 350, 42 S. E. (2d) 
222, 

§ 1-134. Objection waived. 
Demurrer after Answer.— 

In accord with Ist paragraph in original. 
Merritt, 224 N, C. 602, 31 S. BE. (2d) 751. 

Art. 15. Answer, 

§ 1-135. Contents, 

I. IN GENERAL, 
The plea of res judicata cannot be presented by demurrer, 

unless the facts supporting it appear on the face of the 
complaint. It must be taken by answer. Hampton y. 
North Carolina Pulp Co., 223 N. C. 535, 27 S. E. (2d) 538, 
Cited in Smoke Mount Industries v. Fisher, 224 N. C, 72, 

29 S. E. (2d) 128. 

§ 1-137. Counterclaim. 

I]. CLAIMS ARISING OUT OF PLAINTIFF’S 
DEMAND. 

A. General Rules and Instances. 

aeons Purpose as Subsection 1 of § 1-123.—See note to § 

Tort against Contract Claim.— 
Under subsection 1 of this section, a cause of action ex 

delicto may be pleaded as a counterclaim to an action ex 
contractu provided it arises out of the same transaction or 
is connected with the same subject of action. Hancammon 
veaCatr, (229 °NiO'C, 52, 47° S00R. (2d) 614. 
A cause of action in tort may be pleaded as a counter- 

claim to an action on contract only if it rests upon some 
wrong or breach of duty committed by plaintiffs in mak- 
ing or performance of the contract. Id, 
Where plaintiff sued her former husband to recover a 

monetary consideration under a written separation agree- 
ment, defendant’s counterclaim for slander sounds in tort 
and is not “a cause of action arising out of the contract 
or transaction set forth in the complaint as the founda- 

See Ezzell v. 
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tion of plaintiff’s claim, or connected with the subject of 
actions” within the purview of the statute. Smith v. Smith, 
225 N. C. 189, 34S. E. (2d) 148. 

The “subject of the action’? means the thing in respect 
to which plaintiff’s right of action is asserted, whether it 
be specific property, a contract, a threatened or violated 
right, or other thing concerning which an action may be 
brought and litigation had. Hancammon y. Carr, 229 N. 
C. 52, 47 S. E. (2d) 614. 
To be “connected with the subject of the action’, the 

connection must be immediate and direct. A remote, un- 
certain, partial connection is not enough to satisfy the 
requirements of the statute, Hancammon vy. Carr, 229 N. 
C52, 4746S. Ed), 614. 
The cross action must have such relaticn to plaintiff’s 

claim that the adjustment of both is necessary to a full 
and final determination of the controversy. This means 
that it must be so interwoven in plaintiff’s cause of ac- 
tion that a full and complete story as to the one cannot 
be told without relating. the essential facts as to the 
other. And mere historical sequence, or the fact that a 
connected story may be told of the whole, is not alone 
sufficient. Hancammon vy, Carr, 229 N. C, 52, 47 S. E. 
(2d) 614. 

Plaintiffs cashed a check for the payee upon his en- 
dorsement and gave the payee in exchange merchandise 
and money. The maker of the check stopped payment 

the on it, and plaintiffs procured a warrant charging 
maker with issuing a worthless check. The prosecution 
was nol prossed on appeal from the recorder’s court. 
Plaintiffs then instituted an action to recover on the check. 
It was held that defendant maker was not entitled to set 
up a cross action for abuse of process. Id. 
Overtime and Payments under Fair Labor Standards Act. 

—A complaint, alleging a breach by defendant of his con- 
tract to make patterns and cut goods for plaintiff, states 
a cause of action ex contractu, notwithstanding such breach 
may have been caused by defendant’s neglect and failure 
to perform his obligations thereunder; and defendant may, 
therefore, plead as a counterclaim overtime, under pay- 
ment and penalties under the Federal Fair Tabor Stand- 
ards Act of 1938. Smoke Mount Industries v. Fisher, 224 
NS Cone, cou Sic tit ed alco. 

§ 1-138. Several defenses. 
Demurrer to answer will not be sustained if sufficient 

facts can be gathered from pleadings to entitle defend- 
ant to some relief, notwithstanding answer fails to state 
separately cause or causes relied on for affirmative re- 
lief and the matters relied on as defenses, as required 
by this section and Rule 20(2) of the supreme court, Pearce 
v. Pearce, 226 N. C, 307, 37. S. E. (2d) 904. 

§ 1-189. Contributory negligence pleaded and 
proved. 
Motion for Nonsuit.—While contributory negligence is 

an affirmative defense which the defendant must plead and 
prove, a defendant may take advantage of his plea of 
contributory negligence by a motion for a compulsory 
judgment of nonsuit under § 1-183 when the facts neces- 
sary to show the contributory negligence are established 
by the plaintiff's own evidence. Bundy v. Powell, 229 N. 
C54707,6 SIS a2) 73075 

Art. 16. Reply. 

§ 1-140. Demurrer or reply to answer; where 
answer contains a counterclaim, 

Applied in Williams v. Thompson, 227 N. C. 166, 41 S. E. 
(2d) 359. 

§ 1-141. Content; demurrer to answer. 

The right to reply is not restricted to cases in which de- 
fendant pleads a counterclaim, but a reply is proper if 
the answer alleges facts which, if established, entitle de- 
fendant to some relief. Williams vy. Thompson, 227 N. 
Ce 166 Al eGo Een (2d) 6359: 

Cited in Watson v. Lee County, 224 N. C. 508, 31 S. E. 
(2d) 535; Smith v. Smith, 225 N. C. 189, 34 S. E. (2d) 148. 

Art. 17. Pleadings, General Provisions. 

§ 1-144, Subscription and verification of plead- 
ing. 

The requirement as to verification of subsequent plead- 
ings may be waived, except in those cases where the form 
and substance of the verification is made an essential part 
of the pleading; as in an action for divorce in which a 
special form of affidavit is required, § 50-8, in a proceed- 
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ing to restore a lost record, § 98-14, and in an action 
against a county or municipal corporation, § 153-64. Cala- 

way v. Harris, 229 N.C. 117, 47 S, FE.’ (2d) 796. 
Plaintiff, filing verified complaint in an action in the 

nature of an action to quiet title, waives verification of 
the answer by filing reply and allowing the matter to 
go to two hearings before the referee and failing to in- 
terpose objection until after an adverse referee’s report. 
Id. 

Failure to Verify Amended Answer.— Where a_ verified 
complaint is filed and defendants file a verified answer, 
the fact that an amended answer, which merely amplifies 
the defense of the original answer, is not verified, does 
not justify the court in disregarding the defense. Cala- 
way v. Harris}"229°"N/ G 197)."47"'S.- Bo (2d) 796. 

Cited in Whitaker y. Raines, 226 N. C. 526, 39-S._E. 
(2d) 266. 

§ 1-145. Form of verification, 
Instance of Sufficient Verification.— 
A petition in proceedings for contempt which is verified 

in accordance with the form prescribed by this section is 
sufficient to give the court jurisdiction of the persons 
named when the facts set forth in the petition constitut- 
ing a sufficient basis for judgment of contempt are stated 
to be within the knowledge of affiant and not upon infor- 
mation and belief. Safie Mfg. Co. v. Arnold, 228 N, C. 
3755 45S. F.2d) e577. 

§ 1-149. When verification omitted; use in crim- 
inal prosecutions. 

Action for Annulment of Marriage.—Where testimony of 
a witness as to her bigamous marriage with defendant is 
competent, the complaint filed by her in an action to an- 
nul the marriage is competent for the purpose of corrob- 
orating her testimony. State v. Phillips, 227 N. C. 277, 
41 S. E. (2d) 766. 

In prosecution for larceny of an automobile, permitting 
solicitor to cross-examine defendant in regard to allega- 
tion made by defendant in his complaint in a prior civil 
action for the purpose of impeaching defendant’s testi- 
mony, by showing defendant had made two contradictory 
statements about the matter, both of which the solicitor 
contended were incorrect, was not an impingement upon 
this section, since the purpose and effect was not to prove 
the fact alleged in the pleading, but to the contrary. 

State v. McNair, 226 N. C. 462, 38 S. E. (2d) 514. 

§ 1-150. Items of account; bill of particulars. 
Discretion of Court, etc.— ‘ 
In accord with original. See Moss-Marlow Bldg. Co. 

v. Jones, 227 N.C. 282)" 41S. °K. * (2d) "742: 
The denial of a motion under § 1-153 to make a pleading 

more definite does not preclude defendant from applying 
for a bill of particulars. Jowman v. Asheville, 229 N. C. 
247, 49 S. EF. (2d) 408. 

§ 1-151. Pleadings construed liberally. 
In Favor of Pleader.— 

Pleading must be liberally construed, and every reason- 
able intendment and presumption must be in favor of the 
pleader. A pleading must be fatally defective before it 
will be rejected as insufficient. Corbett v. Hilton Lbr. Co., 
223 N. C. 704, 709, 28 S. E. 250. See Sandlin v. Yancey, 
224 N. C. 519, 31 S. E. (2d) 532; Ferrell y. Worthington, 
2% N. C. 609, 39 S. KE. (2d) 812, 815; Winston v. Williams, 
ete., Ijbr. Co.,--227 °N.-C; 339,° 42S.’ BE. (2d) 218. 

Tf in any portion of the complaint or to any extent it 
presents facts sufficient to constitute a cause of action or 
if facts sufficient for that purpcse fairly can be gathered 
from it, the pleading will stand, “however inartificially 
it may have been drawn or however uncertain, defective 
and redundant may be its statements, for, contrary to 
the common-law rule, every reasonable intendment and 
presumption must be made in favor of the pleader.” Pres- 
nell y. Beshears, 227 N, C. 279, 281, 41 S. E. (2d) 835. 

Statement of Cause of Action.— 
In the construction of a pleading to determine whether 

or not the allegations meet the requirements laid down by 
the court, we are directed by statute to construe such alle- 

gations liberally with a view to substantial justice between 
the parties. Kemp v. Funderburk, 224 N. C. 353, 355, 30 
S. E. (2d) 155. 

Answer Not Rejected Unless Fatally Defective.— 
Both this section and the decisions of the Supreme Court 

require that the pleading be liberally construed, and that 
every reasonable intendment and presumption must be in 
favor of the pleader. A pleading must be fatally defective 

1949 SUPPLEMENT TO VOLUME ONE § 1-159 

before it will be rejected as insufficient. - Dickensheets v. 
Taylor, 223 N. C. 570, 576, 27 S. E. (2d) 618, citing Anderson 

Cotton Mills vy. Royal Mfg. Co., 218 N. C. 560, 11 S. E. 
(2d) 550. 
Cited in Wilson v. Chastain, 230 N. C. 390, 53 S. EB. (2d) 

290. 

§ 1-158. Irrelevant, redundant, indefinite plead- 
ings.—If irrelevant or redundant matter is in- 
serted in a pleading, it may be stricken out on 
motion of any person aggrieved thereby, but this 
motion must be made before answer or demurrer, 

or before an extension of time to plead is granted. 
When the allegations of a pleading are so in- 
definite or uncertain that the precise nature of the 
charge or defense is not apparent, the court may 
require the pleading to be made definite and cer- 
tain by amendment. Any such motion to strike 
any matter out of any pleading may, upon ten 
days’ notice to the adverse party, be heard out of 
term by the resident judge of the district or by 
any judge regularly assigned to hold the courts 
of the district. ..(Rev., s. 496; Code, s. 261; C. C. 
P., s. 120; 1949, c. 146; C.S. 537.) 
Cross References.— 

In the last line of the 2nd paragraph in the original the 
“25” should be “55.” 
Editor’s Note.—The 1949 amendment added the last sen- 

tence. For brief comment on the amendment, see 27 N. C. 
Law Rev. 434. 

Defendant Not Deprived of Any Substantial Right.—Ir- 
relevant, redundant or evidential matter may be stricken 
from the pleading upon motion of party aggrieved, and 
the order striking such matter from the pleading does not 
deprive defendant of any substantial right. Brown v. Hall, 
226, N.C. 732, 40 S. E.+(2d) :412, 

Discretion of Ceurt.— 

In accord with 4th paragraph in original. See Patux- 
ent Development Co. vy, Bearden, 227 N. C. 124, 41 S. E. 
(2d) 85. 

Ordinarily whether or not the trial judge grants a mo- 
tion: to make a pleading more definite, as provided in this 
section, is within his discretion, And where there is noth- 
ing on the record to indicate that the motion was denied 
as a matter of law, it will be presumed the judge denied 
it in his discretion. Lowman y. Asheville, 229 N. C. 247, 
49 S. E. (2d) 408. 
A motion to strike made before pleading or extension 

of time to plead, is made as a matter of right, while such 
motion not made in apt time is addressed to the discretion 
of the court. Brown v. Hall, 226 N. C. 732, 40 S. EB. (2d) 
412. 

Allegations to Support Provisional Remedy.—In an ac- 
tion for assault and battery in which the provisional rem- 
edy of arrest and bail is invoked, it is appropriate for 
plaintiff to allege in the complaint the facts necessary to 
support the provisional remedy of arrest and bail, not- 
withstanding that such facts were also set out in the af- 
fidavit filed as a basis for the provisional remedy. Long 
Vs, LOVE; 200) Ns C., 535, 53S... (2d). 661, 
Denial of motion to make pleading more definite does 

not preclude bill of particulars. Jowman v. Asheville, 229 
N. C. 247, 49 S. FE. (2d) 408. 

Motion to Strike Upheld.—_In action for damages that 
part of defendant’s answer containing stipulation that 
plaintiff had taken nonsuit in prior action for same. col- 
lision and paid costs, together with summons and com- 
plaint in former action was properly stricken from plead- 
ings as not being germane to case. Brown y. Hall, 226 
Nis C0732, .400oy Been (2d)s 412. 
Motion to Strike Denied—In an action for assault and 

battery in which the provisional remedy of arrest and bail 
is invoked, motion to strike allegations that the injury was 
willful, wanton and malicious, is properly denied, since 
plaintiff is entitled to allege facts necessary to support 
the provisional remedy. Long vy. Love, 230 N. C. 535, 53 
S. E. (2d) 661. 

§ 1-159. Allegations not denied, deemed true. 

Applications in Divorce Actions.— 
In an action for divorce the charge of wilful abandonment 

of defendant by plaintiff and the defense of recrimination do 
not amount to a cross cause, and are deemed controverted 
by the adverse party. Taylor v. Taylor, 225 N. C. 80, 33 
S. E. (2d) 492. 
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§ 1-160. Pleading lost, copy used. 
Order of Substitution Not Reviewable.— 
In accord with original. See McIver Park, Inc. v. Brinn, 

223 N. C. 502, 27 S..E. (2d) 548. 

Art. 18. Amendments. 

§ 1-161. Amendment as of course. 
Editor’s Note.— 
For a discussion of this section, see 25 N. C. Law Rev. 

76. 

§ 1-163. Amendments in discretion of court. 

I. IN GENERAL. 

Editor’s Note.—For a discussion of this section, 
N. C. Law Rev. 76. 

Liberal Allowance on Proper Terms—Exception.— 
In order to facilitate the determination of causes on their 

merits, in the furtherance of justice, the courts have wide 
powers with respect to amendments to pleadings. Amend- 
ments, which are permitted in order to conform the plead- 
ing to the proof, are limited to those which do not change 
substantially the claim or defense. Bank of Ashe v. Stur- 
gill, 223 N.C. (629, 020n.9- Bye Cea) Olle 

“Anything May Be Amended at Any Time.’’— 
In accord with original. See McDaniel v. Leggett, 224 

N. C. 806, 32 S. E. (2d) 602. 

Relation Back Doctrine.— 
In the absence of showing that the rights of innocent 

third persons would be injuriously affected, an amendment 
relates back to the commencement of the action. McDan- 
iel v. Leggett, 224 N. C. 806, 810, 32 S. E. (2d) 602. 

Amendment of Affidavit upon Which Substituted Service 
Based.—While an affidavit upon which substituted service 

is based may be amended, and ordinarily in that respect 
comes under the provisions of this section, such amendment 
will not validate a prior judgment rendered upon the de- 
fective service, which judgment is necessarily void because 

of want of jurisdiction, Rodriguez v. Rodriguez, 224 N. C. 
275, 283, 29 S. E. (2d) 901. 
Applied in Smith v. Smith, 226 N. C. 506, 39 S. E. (2d) 

391. 

II. DISCRETIONARY POWERS OF THE COURT. 

Powers Discretionary.— 
An application for leave to amend a pleading after time 

for filing has expired is addressed to the sound discretion 
of the trial court, and its ruling thereon is not reviewable 
in the absence of abuse of discretion. Hooper y. Glenn, 
230, NJ oC. 1570453 4S) Bs (2d) 843. 
Where plaintiff learned the facts for the first time when 

defendant was examined adversely, and over objection was 
allowed to file an amendment to the complaint, it was held 
that this was a matter resting in the sound discretion of 
the trial court. Hatcher v. Williams, 225 N. C. 112, 33 S&S. 
E. (2d) 617. 

Instances of New Cause Not Introduced.— 
In a suit by an administratrix against a business asso- 

ciate of her intestate and otkers for an accounting as to 
properties purchased, for the joint account of such intestate 
and such associate, with moneys furnished by plaintiff’s 
intestate for their joint enterprise, an amendment to the 
complaint, alleging fraud in concealing property purchased 
for such joint account and failure fo account therefor, is 
allowable as a cause of action arising out of the same trans- 
action and connected with the same _ subject of action. 
Hatcher y. Williams, 225 N. C. 112, 33 S. E. (2d) 617. 

Ruling on Motion Not Reviewable on -Appeal.—A dis- 

cretionary ruling on a motion to amend pleadings is not 
reviewable on appeal. Byers v. Byers, 223 N. C. 85, 25 
S. E. (2d) 466. 

A motion to amend pleading is discretionary with the 
trial court and is not reviewable on appeal. Pharr v. 
eharr, 223 sNerow ll 5.025,S.) be cca ail. 

Ill. INTRODUCING NEW CAUSE OF ACTION, 
DEFENSE OR RELIEF. 

Permissible When It Introduces No New Cause.— 
The court in its discretion may allow an amendment to 

pleadings setting up new matter, even where the transac- 
tion occurred after the action was brought, provided it 
does not assume the role of a new and entirely different 
claim. Nassaney y. Culler, 224 N. C. 323, 30 S. EB. (2d) 226. 

Except in proper instances a party to a suit should not 
be allowed to change his position with respect to a mate- 
rial matter in the course of litigation. ... Especially is this 
so where the change of front is sought to be made be- 

see 25 
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tween the trial and appellate courts. Hylton yv. Mount 
Airy, 227 N. C. 622, 626, 44 S. E. (2d) 51. 

Plaintiff sued to recover a truck purchased by him which 
he permitted his brother to drive under a rental agree- 
ment. Plaintiff’s evidence was to the effect that the truck 
plus certain rent money and money belonging to plaintiff 
were used in the swap of the truck for another vehicle. 
It was held that the trial court had discretionary power to 
allow plaintiff to amend to assert his right to recover the 
new vehicle by virtue of a resulting or a constructive 
trust, since the amendment does not change the nature of 
the case or add any cause of action. Baker v. Baker, 230 
Ne C..108,552 Sick. ad) 20, 

Vv. AMENDMENTS OF PROCESS. 

Absence of Clerk’s Signature.— 

Where a clerk of the Superior Court received and dock- 
eted summons and complaint in a civil action, affixed the 
seal of court to the summons and sent the papers with nec- 
essary fees to the sheriff of another county for service, and 
the papers were properly served and returned to the clerk 
issuing same, who then signed the summons, upon motion 

of defendant to dismiss upon special appearance, the court 
has power, in its discretion, to allow the summons to be 
amended by affixing thereto the signature of the clerk. 
North Carolina Joint Stock Land Bank vy. Aycock, 223 N. 
C. 837, 28 S. E. (2d) 494. 
Summons Issued under Erroneous Name.—In a civil ac- 

tion, where summons is issued and served and complaint 
filed against defendant under an erroneous name, and such 
defendant, on special appearance, moves to dismiss for want 
of jurisdiction on that ground, and plaintiff files a motion 
to amend summons and complaint to conform to defendant’s 
true name, there is no error in allowing the motion to cor- 
rect the mistake. Propst v. Hughes Trucking Co., 223 N. 
Gx -490;;'27°'S.. -E. (2d):9152. 

VI. AMENDMENTS AS TO PARTIES. 

Generally.— 
As a general rule the trial court has the discretionary 

power to make new parties, especially when necessary in 
order that there may be a full and final determination and 
adjudication of all matters involved in the controversy. 
Service Fire Ins. Co. y. Horton Motor Lines, 225 N. C. 
588, 35 S. E. (2d) 879. 

Viil. SPECIFIC INSTANCES. 

Petition Omitting Portion of Land.—When lands of a 
deceased person are sold in a partition proceeding and it 
appears frem the pleadings and evidence that it was the 
manifest intention of all parties that the entire lands of 
decedent were included in the sale, but by mistake a tract 
of 1.3 acres was omitted from the specific description in 
the petition, although announced at the sale as included, 
a motion in the cause by the purchaser, or his assignee, 
is the proper procedure tu have the mistake corrected by 
amendment nunc pro tunc, and the court may make its 
decree conform thereto. McDaniel vy. Leggett, 224 N. C. 
806, 32 S. E. (2d) 602. 

Subchapter VII. Pre-Trial Hearings; 
Trial and Its Incidents. 

Art. 18A. Pre-Trial Hearings. 

§ 1-169.1. Pre-trial dockets and cases placed 
thereon; pre-trial orders; time for hearings and 
matters for consideration—The clerk of the su- 
perior court of every county shall maintain a pre- 
trial docket. Upon written request of counsel for 
any party, filed with the clerk and served upon 
counsel for all other parties after issue has been 
joined and not less than ten days prior to the 
term at which the case is to be tried, a civil case, 
except a case specified in § 1-169.5, shall be placed 
on this docket. The judge holding court in the 
district or the presiding judge, at any time after 
issue has been joined, may, in his discretion, order 
that any civil case except a case specified in § 
1-169.5, be placed on the pre-trial docket. Except 
by order of the presiding judge, no case on this 
docket shall be tried until a pre-trial order has 
been entered therein in conformity with this 
article, but this shall not be construed to prohibit 
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the calendaring of any case for trial prior to the 

pre-trial hearing or the entry of such order. 

Pre-trial hearings in the cases on the pre-trial 

docket shall be held on the first day of every term 

of superior court for the trial of civil cases only, 

preference being given to those cases on such 

docket which are calendared for trial at the same 

term, ‘The attorneys for the parties shall appear 
before the presiding judge to consider: 

1. Motions to amend or supplement any plead- 

ing. 
2. The settling of the issues. 
3. The advisability or necessity of a reference 

of the case, either in whole or in part. 
4. The possibility of obtaining admissions of 

facts and of documents which will avoid unneces- 

sary proof. 
5. Facts of which the court is to be asked to 

take judicial notice. 
6. The determination of any other matters which 

may aid in the disposition of the case. 
7%. In the discretion of the presiding judge, the 

hearing and determination of any motion, or the 
entry of any order, judgment or decree, which 
the presiding judge is authorized to hear, deter- 
mine, or enter at term. 

Following the hearing the presiding judge shal! 
enter an order reciting the stipulations made and 
the action taken. Such order shall control the 
subsequent course of the case unless in the dis- 

cretion of the trial judge the ends of justice re- 

quire its modification. 
After the entry of the pre-trial order, the case 

shall stand for trial and may be tried at the same 
term in which the pre-trial hearing is held or at 
a subsequent term, as ordered by the judge. 
(1949, c. 419, s. 1.) 
Editor’s Note.—Section 6 of the chapter from which this 

article was codified made it effective as of March 18, 
1949, for purposes of pre-trial hearings under § 1-169.3. 
With respect to pre-trial hearings under § 1-169.1 or § 
1-169.4, this article was made effective on October 1, 1949, 
as to civil cases in which issue is joined. 

For comment on this article, see 27 N. C. Law Rev. 430. 

§ 1-169.2. Time allotted to hearings; summon- 
ing of jurors—The presiding judge may devote 
any additional day or days of the term to pre-trial 
hearings as he may find necessary or desirable. 
In the event pre-trial hearings, herein provided 
for, do not consume the whole of the first day of 
the term, the presiding judge may proceed to the 
consideration of the motion docket or any other 
matters not requiring the intervention of a jury. 
At the time jurors are to be summoned for the 
first week of the term, the clerk of the superior 
court shall determine whether it is probable that 
the pre-trial docket and other matters not requir- 
ing the intervention of a jury will consume the 
first day of the term and, in accordance with such 
determination, shall direct the sheriff to summon 
the jurors for the first or second day of the term. 
(1949, c. 419, s. 2.) 

§ 1-169.3. Hearings out of term and in or out 
of the county or district—Upon agreement of 
counsel for all parties to any civil case, the resi- 
dent judge or the regular judge holding the courts 
in the district may hold pre-trial hearings out of 
term and in or out of the county or district. At 
any such hearing the authority of the judge shall 
be the same as at pre-trial hearings conducted at 
term time. (1949, c. 419, s. 3.) 
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§ 1-169.4. Disposition of pre-trial docket at 
mixed terms.—At terms of the superior court 
devoted to both civil and criminal matters, the 
pre-trial docket shall be the order of business after 
the criminal docket has been disposed of, or may 
be considered earlier in the discretion of the pre- 
siding judge. (1949, c. 419, s. 4.) 

§ 1-169.5. Application of article—The provi- 
sions of this article shall not apply to uncontested 
divorce cases or to proceedings after judgment 

by default, and shall apply to special proceedings 
only after transfer to the civil issue docket. (1949, 
c. 419, s. 5.) 

§ 1-169.6. Hearings in county and municipal 
courts, etc.—Effective October 1, 1949, the judge 
of every court, other than the superior court, hav- 
ing jurisdiction to try civil cases beyond the ju- 
risdiction of a justice of the peace, may in his 
discretion, upon not less than five days’ notice, 
direct the attorneys in any civil case at issue in 
his court, including those in which issue was joined 
prior to October 1, 1949, to appear before him for 
a pre-trial hearing for consideration of the matters 
set forth in § 1-169.1. Upon request for pre-trial 
hearing by the attorney for any party to a civil 
case at issue in his court, the judge shall, upon 
not less than five days’ notice to the attorneys for 
the other parties, order such a pre-trial hearing. 
After each such pre-trial hearing, the judge shall 

enter an order as contemplated by § 1-169.1. 
(1949, c. 419, s. 7.) 

Art. 19. Trial. 

§ 1-172. How issue tried. 

Cited in Lockhart v. Lockhart, 223 N. C. 123, 25 S. E. 
(2d) 465. 

§ 1-173. Issues of fact—LEvery issue of fact 
joined on the pleadings, and inquiry of damages 
ordered to be tried by a jury, must be tried at the 
term of the court next ensuing the joinder of issue 
or order for inquiry, if the issue was joined or 
order made more than ten days before such term, 
but if not, they may be tried at the second term 
after the joinder or order: Provided, that uncon- 

tested cases in which no answer has been filed may 
be tried at any term after the time for filing an- 
swers has expired. (Rev., s. 528; Code, s. 400; 
Cie Car Poost 226.1923, c:54;51925)-c. 8° Cin S557: 
1945, c. 989.) 
Editcr’s Note.— 
The 1945 amendment added the proviso. 
Cited in Long v. Love, 230 N. C. 535, 53 S. E. (2d) 661. 

§ 1-176. Continuance during term, 
Centinuances are not favored, as a general rule, and 

ought not to be granted unless the reasons therefor are 
fully established. State vy. Gibson, 229 N. C. 497, 50 S. 
FE. (2d) 520. 

Continuance Discretionary with Judge.— 
Ordinarily a motion for a continuance on the ground of 

a want of time for counsel for accused to prepare for trial 
is addressed to the sound discretion of the trial judge, and 
his ruling thereon is not subject to review on appeal in 
the absence of circumstances showing that he has grossly 
abused his discretionary power. State v. Gibson, 229 N. 
C. 497, 50 S. E. (2d) 520. 
Continuance to Prepare Defense.—Where the record fails 

to show that a requested continuance would have enabled 
defendant and his counsel to obtain additional evidence or 
otherwise present a stronger defense, the denial of the 
motion is not prejudicial. State v. Gibson, 229 N. C. 497, 
50. S. KE. (2d) 520, discussed in 27 N. C. Law Rev. 544. 
An application for a continuance should be supported by 

an affidavit showing sufficient grounds for the continuance, 
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and this section contemplates that this is to be done. State 
v. Gibson, 229 N. C. 497, 50 S. E. (2d) 520. 

§ 1-180. Judge to explain law, but give no opin- 
ion on facts.—No judge, in giving a charge to the 
petit jury, either in a civil or criminal action, shall 
give an opinion whether a fact is fully or suffi- 
ciently proven, that being the true office and prov- 
ince of the jury, but he shall declare and explain 
the law arising on the evidence given in the case. 
He shall not be required to state such evidence 
except to the extent necessary to explain the ap- 
plication of the law thereto; provided the judge 
shall give equal stress to the contentions of the 
plaintiff and defendant in a civil action, and to the 
state and defendant in a criminal action. (Rev.,, s. 
5355,Code,s2413;) CoCu BP). ss 23% Reine. Sipe) 
130; 1796, c. 452; 1949, c. 107; C. S. 564.) 

I. EDITOR’S NOTE. 

The 1949 amendment rewrote this section. It did not al- 
ter the provision prohibiting the judge from stating an 
opinion on the facts. But it materially changed the rest 
of the section. See 27 N. C. Law Rev. 435 containing a 
discussion of the change made by the amendment. ‘This 
change should be borne in mind in considering the cases 
referred to in this note. 

II. OPINION OF JUDGE. 

A. General Considerations. 

Purposes and Effect of Section.— 
In accord with 2nd paragraph in original. See State v. 

Woolard, 227 N. C. 645, 647, 44 S. E. (2d) 29. 
This section was intended to keep inviolate the line be- 

tween the functions cf court and jury—the one as dispenser 
of the law, the other as triers of the facts—, and thus to 
preserve the integrity of trial by jury. But it does more. 
It provides a co-operative program by which these parts 
of the court may work together as a single intelligent 
agency in judicial investigation and determination. Mor- 
tis v. Tate, 230 N. C. 29, 5SISSisE.e@d) “892: 
A Substantial Right of Litigants.— 

This section confers a substantial legal right upon liti- 
gants, and “calls for instructions as to the law upon all 
substantial features of the case.’’ McNeill v. McNeill, 223 
ING, 378521828) 2546S, Be (Aan61 5: 

This section forbids the judge to intimate his opinion 
in any form whatever, it being the intent of the law to 
insure to each and every litigant a fair and impartial trial 
before the jury. State v. Owenby, 226 N. C. 521, 39 S. E. 
(2d) 378, 379. 

Credibility of Witnesses Is for Jury.—No judge at any 
time during the trial of a cause is permitted to cast doubt 
upon the testimony of a witness or to impeach his credibil- 
ity. The cold neutrality of an impartial judge should con- 

stantly be observed, as the slightest intimation from the 
bench will always have great weight with the jury. State 
v. Auston, 223 N. C. 203, 25 S. EB. (2d) 613. 
A statement of the court, made prior to the time the case 

was called for trial, indicating that he would not try the 
case until defendants were apprehended, does not violate this 
section, since this section relates only to the expression of 
opinion during the trial of the case. State v. Lippard, 223 
N.°C. 167, 25 S. E. (2d) 594, 
Directing a Verdict.— 

Even in cases where the evidence justifies an instructed 
verdict, the credibility of the evidence is for the sole de- 
termination of the jury, and therefore a recapitulation of 
the evidence may be necessary. Morris v. Tate, 230 N. 
Co esl oem tye) (2d)! 1892) 
The correct form of an instructed verdict is that if the 

jury “find from the evidence the facts to be as all the 
evidence tends to show you will answer the issue” rather 
than a direction as to how the jury should find the is- 
sue, since the credibility of the evidence remains the func- 
tion of the jury. Morris v. Tate, 230 N. C. 29, 51S. E. 
(2d) 892. 

Evidence Insufficient to Justify Instructed Verdict. — In 
an action to quiet title, the evidence was not so unequivo- 
cal and not so clear in its inferences as to justify an in- 
structed verdict in plaintiffs’ favor. Morris y. Tate, 230 
Nea (C. 829}2 51eS. 3.) (2d). 1892: 

Record on Appeal Must Show Error.— 
In accord with 2nd paragraph in original. 

Jones, 227 N. C. 402, 404, 42 S. KE. (2d) 465. 
Where there is no assignment of error in the record for 

See State v. 
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failure of the court to state the evidence and declare and 
explain the law arising thereon, exceptions on this ground 
will not be considered on appeal. State y. Spivey, 230 N. 
C8375, 53. S.-H. 2d): 259; 
Correctness of Instructions Will Be Presumed.—Upon re- 

view by certiorari of the denial of defendant’s motion for 
a new trial on the ground that he was denied due proc- 
ess of law in the trial resulting in his conviction, it will 
be presumed that the trial court correctly instructed the 
jury as to the facts of the case, in the absence of sug- 
gestion to the contrary. State v. Chesson, 228 N. C. 259, 
45 S. EB. (2d) 563. 

A broadside exception to the charge will not be consid- 
ered, but appellant must point out wherein the charge 
failed to comply with the provisions of this section. State 
vi, Sutton, 230. No CieZ4a52eSe,. Acdsee! 

Applied in In re Evans’ Will, 223 N. C. 206, 25 S. E. 
(2d) 556; Starnes v. Tyson, 226 N. C. 395, 38 S..E. (2d) 
211; €tate v. Ellison, 226 N. C. 628, 39 S. E, (2d) 824; State 
v. Correll, 228 N, C. 28, 44°S. EB. (2d) 334; State v. Mc- 
Mahan; 228" IN.’ °C.'"293,°°45 "S.  B. -@d)'340; “Barringer? vi 
Barringer, 228 N. C. 790, 46 S. E. (2d) 849; Wyatt v. 
Queen City Coach Co., 229 N. C. 340, 49 S. E. (2d) 650. 

Cited in State v. DeGraffenreid, 223 N. C. 461, 27 S. E. 
(2d) 130; Daughtry v. Cline, 224 N. C. 381, 30 S. E. (2d) 
322''\(con, ‘op!); ‘State ’'v. \ Harrill, 224" NV" C2 477, 931° S74 E. 
(2d) 353; ‘Kearney v.. TThomas,> 225 :N. Cs! 156;> 33 Si*sE: 
(2d) 871; State v. Bullins, 226 N. C. 142, 36 S. E. (2d) 
915; Perry yv. First Citizens Nat. Bank, etc., Co., 226 N. C. 
667, 40 S. E. (2d) 116; Brown vy. Loftis, 2% N. C. 762, 
40°S:. EB. (2d)°421. 

B. What Constitutes an Opinion. 

In General.— 
The slightest intimation from a judge as to the strength 

of the evidence, or as to the credibility of the witness, 
will always have great weight with the jury, and, there- 
fore, we must be careful to see that neither party is un- 
duly prejudiced by any expression from the bench which 
is likely to prevent a fair and impartial trial. State v. 
Woolard, 227 N. C. 645, 44 S. E. (2d) 29, citing State v. 
Ownby, 146 N. C. 677, 61 S. E. 630. 

The judge may indicate to the jury what impression the 
evidence has made on his mind, or what deductions he 
thinks should be drawn therefrom, without expressly stat- 
ing his opinion in so many words. This may be done by 
his manner or peculiar egphasis or by his so arraying and 
presenting the evidence as to give one of the parties an 
undue advantage over the other; or, again the same result 
may follow the use of language or from an expression cal- 
culated to impair the credit which might not otherwise 
and under normal conditions be given by the jury to the 
testimony of one of the parties. State v. Woolard, 227 N. 
C. 645, 44 S. E. (2d) 29, citing State v. Benton, 226 N, C. 
745; 40 S. E. (2d) 617. 
No judge at any time during the trial of a cause is per- 

mitted to cast doubt upon the testimony of a witness or 
to impeach his credibility. State v. Owenby, 226 N. C, 521, 

89S. be (2d)? 378, 
No assumption of fact or opinion expressed or fairly in- 

ferable from the charge respecting the credibility of the 
testimony can be made by the trial court without violat- 
ing this section. State v. Love, 229.N. C, 99, 47 S. E. 
(2d) 712. 
Evidence Tends to Show.— 
The use of the convenient formula “the evidence tends to 

show” is not considered expression of an opinion upon the 
evidence in violation of the prohibition of this section, 
Thompson vy. Davis, 223 N. C. 792, 798, 28 S. E. (2d) 556; 
State vy. Jackson, 228 N. C. 656, 46 S. EK. (2d) 858. 

C. Illustrative Cases. 

1. Remarks Held Not Erreneous. 

b. Remarks Concerning Witnesses, 

Statement That Other Evidence Corroborates Witness.— 
A charge that “. and the state contends that the 
evidence in the case” is sufficient to establish guilt beyond 
a reasonable doubt and that upon the testimony of the 
main witness for the state ‘“‘and other evidence which cor- 
roborates this testimony’? the jury should return a verdict 
of guilty, is not an expression of opinion that ‘“‘the other 
evidence” did corroborate the witness since it is clear that 
both phrases related to the statement of contentions of 
the state. State v. McKnight, 226 N. C. 766, 40 S. E. 
(2d) 419. 

Remark That Witness Has Fully Answered Question.— 
Where court was of the opinion that state’s witness on 

cross-examination by defendant’s counsel had answered in- 
terrogations sufficiently, and that witness said she had tried 
to tell the truth and did not recall all the particulars of 
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the evidence given by her in the former trial, the remark 
was not an expression of opinion by the court as to the 
truthfulness of the witness, but was solely to suggest to 
counsel that her answers to his question were complete, in 
the discharge of the court’s right and duty to control the 
cross-examination. State v. Stone, 226 N. C, 97, 36 S. E. 
(2d) 704, citing State v. Mansell, 192 N. C. 20, 133 S. E. 
190. 

d. Miscellaneous Remarks. 

In a prosecution for manslaughter the use by the court 
of the word “killing,” in referring to the degrees of hom- 
icide cognizable under the bill of indictment, is not harm- 
ful error where its use could not be interpreted as an ex- 
pression of opinion by the court, considering the charge as 
a whole and the connection in which the word was used. 
State v. Scoggins, 225 N. C. 71, 33 S. E. (2d) 473. 
Where Court Is Merely Identifying Exhibits—A remark 

of the court that it would allow the introduction of finger- 
prints as found at the scene of the alleged offense and 
the fingerprints of defendant for the purpose of identifi- 
cation will not be held for error as an expression of opin- 
ion that the fingerprints were actually taken from the 
scene, it being obvious that the court was merely identi- 
fying the exhibits offered by the state. State v. Hooks, 
228, IN. C.689; 047 8S. (2d). 234: 

Reference to Document as Will of Deceased.—In a caveat 
proceeding reference in the court’s charge to a paper-writ- 
ing as the will of the deceased was held not reversible er- 
ror as an expression of opinion in contravention of this 
section where it appeared that the court was only follow- 
ing the example set by counsel for caveators in the ex- 
amination of some of the witnesses, and the jury under- 
stood that they were trying a caveat filed to the paper- 
writing which had been probated in common form as the 
will of the deceased, and because of the caveat it was 
then being offered for probate in solemn form. In re Will 
of McDowell, 230 N. C. 259, 52 S. E. (2d) 807. 

2. Remarks Held Error. 

b. Remarks Concerning Witnesses. 

Comments on Witnesses.— 
In a prosecution for carnal knowledge of a female child 

over twelve and under sixteen years of age, the repeated 
remark of the court in directing the sheriff to quiet the 
spectators, made immediately after cross-examination of 
prosecutrix to impeach her testimony, that “you people 
cannot laugh at the predicament of this poor little girl; 
the only difference between you and she is that you have 
not been caught,’’ was held to violate this section, as tend- 
ing to invoke sympathy for prosecutrix and thereby bol- 
ster her testimony and as tending to impair the effect of 
defendant’s plea of not guilty. State v. Woolard, 227 N. 
C. 645, 44 S. E. (2d) 29. 
In prosecution for having carnal knowledge of female 

under sixteen years of age the disparagement of the de- 
fendant’s witness and the expression of opinion that pros- 
ecutrix was not a delinquent, though inadvertently made 
in the presence of the jury, entitles defendant to another 
hearing. State v. Owenby, 226 N. C. 521, 39 S. KE. (2d) 
378, 379. 

c. Remarks Concerning Weight and Credibility of 
Testimony. 

Contentions of the Parties——The manner of stating the 
contentions of the parties, if indicative of the court’s opin- 
ion, is within the prohibition of this section, and where 
court in stating state’s contentions in regard to the dis- 
interestedness of officers who testified and the weight to 

be given the testimony of a doctor as an expert witness, 
together with a later statement that the evidence was 
“rather clear’? was held error as an expression of opin- 
ion by court upon weight of the evidence. State v. Ben- 

LOR CZOIN ae aes 455-40) 3S. 5.02) 617. 
Remarks as to Testimony of Officer.—Where an officer 

purchased liquor in order to obtain evidence against a 
suspect, and voluntarily testified for the prosecution, an 
instruction which left the impression that his credibility 
was enhanced by the fact that he was an officer in the 
performance of his duty, and that he was protected from 
prosecution by § 18-8, was held erroneous as an expression 
of opinion on the credibility of the testimony. State v. 
Love, 229 N. C. 99, 47 S, E. (2d) 712. 

d. Miscellaneous Remarks. 

Instruction as to Uncorreborated Testimony in Perjury 
Trial—While the uncorroborated testimony of one witness 

might convince the jury, beyond a reasonable doubt, of the 
guilt of accused in a criminal trial for perjury, it is not 
sufficient in law; and instructions, therefore, that if the jury 
is so satisfied from the evidence, beyond a reasonable doubt, 

1 N. C—3 
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they should return a verdict of guilty, is erroneous as fail- 
ing to comply with this section. State v. Hill, 223 N. C. 
711, 28 S. E. (2d) 100. 

Instruction as to Title to Land.—Plaintiffs and defend- 
ant claimed the locus under respective state grants. De- 
fendant contended that plaintiffs’ grant could not be ac- 
eurately located and that, if located, covered only a por- 
tion of the locus. The court held that an instruction that 
by the two grants introduced in evidence title had been 
shown out of the state, must be held for error as an ex- 
pression of opinion that the grant under which plaintiffs 
claim was valid and that it had been located to cover the 

land in question. Davis v. Morgan, 228 N. C. 78, 80, 44 S. 
E. (2d) 593. 

Ill. EXPLANATION OF LAW AND EVIDENCE, 

A. General Considerations of the Charge. 

The Object of Instructions.— 

In accord with original. See State v. Friddle, 223 N. C. 
ose ate Lan (eG) ole 
The chief purposes of the charge are clarification of the 

issues, elimination of extraneous matters, and declaration 
and application of the law arising upon the evidence. State 
v. Jackson, 228 N. C. 656, 46 S. E. (2d) 858. 
The chief purpose of a charge is to aid the jury clearly 

to comprehend the case, and to arrive at a correct verdict, 
and this statute imposes upon the trial judge the positive 
duty of instructing the jury as to the law upon all of the 
substantial features of the case. If the mandatory re- 
quirements of this section are not observed, there can be 
no assurance that the verdict represents a finding by the 
jury under the law and the evidence presented. Lewis v. 
Watson, 229 N. C. 20, 47 S. E. (2d) 484. 

Exception Must Be Specific.— 

An exception to the court’s charge, that it failed to state 
in a plain and correct manner the evidence and law arising 
thereon as provided in this section, is a broadside excep- 
tion and presents no question for decision. Baird v. Baird, 

223 Nie Aa eo eas Hap ted in acon 

Objection to a charge for not complying with this sec- 
tion must state specifically how the charge failed to meas- 
ure up to the requirements of this section. Steele v. Coxe, 
2o5mANeMG. 226, Wes neoOarae Heeited) Z2os. 

And Based on Proper Assignment of Error.—An excep- 
tion for the failure of the court to comply with the pro- 

visions of this section must be based upon a proper as- 
signment of error on this ground, State v. Muse, 230 

INS Gaar495r ee 53a. ee (ed) 0529. 
Exception and Assignment of Error.—An exception, for 

failure to charge the jury as required by this section, must 
be taken in the same manner as any other exception to 
the charge, and an assignment of error based thereon must 
particularize and point out specifically wherein the court 
failed to charge the law arising on the evidence—otherwise 
it becomes a mere broadside and will not be considered un- 
less pointed out in some other exception. State v. Britt, 
225 N: C. 364, 34 S. E. (2d) 408. 

Errors Should Be Pointed Out before Verdict.—Any 
omission to state the evidence or to charge in any particu- 
lar way should be called to the attention of the court be- 
fore verdict, so that the judge may have an opportunity to 
correct the oversight. Ellis v. Wellons, 224 N. C. 269, 
29 S. E. (2d) 884. 
Any error or omission in the statement of the evidence 

by court must be called to the attention of the court at 
the trial to avail the defendant any relief on his appeal. 
State v. Thompson, 226 N. C. 651, 39 S. E. (2d) 823, 824. 
Evidence towards Which Instruction Directed Must Ap- 

pear.—The law requires the judge to ‘‘state in a plain and 
correct manner the evidence given in the case and declare 
and explain the law arising thereon.” The function of 
the appellate court on review is to determine whether this 
has been adequately done, and it cannot perform that of- 
fice in the absence of the evidence toward which the in- 
struction was directed. Shepherd vy. Dollar, 229 N. C. 
736) wos CCU e eds 
Where Record Shows Charge Was Correct and No Ob- 

jection Made.—Where it was stipulated in the record that 
the court correctly charged the jury on all phases of the 

case in compliance with this section, and the issues sub- 
mitted were not objected to by defendants, it was held that 
the verdict of the jury must be upheld. Ward v. Smith, 
223 N. C. 141, 142, 25 S. E. (2d) 463. 

B. Explanation Required. 

1. In General. 

Rule Stated.— 
In accord with 1st paragraph in original. 

Friddle, 223 N. C. 258, 25 S. E. (2d) 751. 
See State v. 
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In accord with 4th paragraph in original. See State v. 
Biggs, 224 N. C. 722, 32 S. E. (2d) 352. 

In accord with 6th paragraph in original. 
McNeill, 223 N. C. 178, 25 S. E. (2d) 615. 

It is the duty of the judge, under the provisions of this 

section, to state in a plain and correct manner the evidence 

given in the case and to declare and explain the law aris- 
ing thereon, without expressing any opinion upon the facts. 

State v. Owenby, 226 N. C. 521, 39 S. E. (2d) 378, 379. 
Discretion of the Court.—The manner in which the trial 

judge shall state the evidence and declare and explain the 
law arising thereon must necessarily be left in large meas- 
ure to his sound discretion and good judgment, but he 
must charge on the different aspects presented by the evi- 
dence, and give the law applicable thereto. Van Gelder 

Yarn Co. v. Mauney, 228 N. C. 99, 44 S. E. (2d) 601. 
Contention of Parties.— 
It is not required by this section, or other statute, that 

the contentions of the litigants be stated at all although it 
is found to be a convenient method of integrating and pre- 
senting to the jury the subjects for consideration; and there 
is no rule making it mandatory. ‘‘When, however, the 

judge states the contentions of one of the parties, he must 
fairly charge also as to the contentions of the adversary 
litigant.” In re Will of West, 227 N. C. 204, 209, 41 S. E. 
(2d) 838. 

See McNeill v. 

2. Statement of Evidence. 
In General.— 
This section sensibly requires, on the part of the judge, 

a statement of the evidence to which he is attempting to 
apply the law, though the decisions have rationalized the 
statute so that the statement of the evidence it requires 
may be dispensed with when the facts are simple. Morris 
vy. “Dates? 230) aCe 129, Vol" Sue (ad) 892. 

Recapitulation Unnecessary.— 
In accord with 1st paragraph in original. See State v. 

Thompson, 226 N. C. 651, 39 S. E. (2d) 823, 824. 
Failure of the court to charge the jury as to the degree 

of circumstantial proof required to convict is not error, 
charge that jury should be satisfied from the evidence 

beyond a reasonable doubt of defendant’s guilt in order to 
justify conviction being sufficient on the degree of proof 
required. State v. Shoup, 226 N. C. 69, 36 S. E. (2d) 
697. 
Where Judge Was under Impression Certain 

Facts Were Introduced in Evidence.—Where the 
its charge called material facts to the attention of the jury, 
supported by the statement of the court, as well as of 
counsel, that it was under the impression that they were 

introduced in evidence, and they were not withdrawn but 

were to be rejected and not considered only in the event 
the jury did not so recall, it was held that this was not a 
statement “in a plain and correct manner” of “the evidence 
given in the case.’’ Curlee v. Scales, 223 N. C. 788, 791, 28 
SHynl yaie Ny Ace 

Material 

court in 

3. Explanation of Law. 
In General.— 
In accord with Ist, 2nd and 3rd paragraphs in original. 

See Van Gelder Yarn Co. vy. Mauney, 228 N. C. 99, 102, 
44 S. E. (2d) 601. 
The mandate of this section is not met by a statement of 

the general principles of law, without application to the 
specific facts involved in the issue, Lewis v. Watson, 229 

N.. (©) 205°47)'S."E. 12d) 1484: 
Judge Must Explain Law as It Relates to Testimony.— 

The judge must declare and explain the law as it relates 
to the various aspects of the testimony offered. By this it 
is meant that this section requires the judge to explain 
the law of the case, to point out the essentials to be proved 
on the one side or the other, and to bring into view the 
relations of the particular evidence adduced to the par- 
ticular issues involved. Tjewis v. Watson, 229 N, C. 20, 
47S. E. (2d) 484. 
When a person is on trial for a statutory crime, it is 

not sufficient for the court merely to read the statute un- 
der which he stands indicted. ‘The statute should be ex- 
plained, the essential elements of the crime thereby cre- 
ated outlined and the law as thus defined should be ap- 
plied to the evidence in the case. This “calls for in- 
structions as to the law upon all substantial features of 
the case.” State v. Sutton, 230 N. C. 244, 52 S. E. (2d) 
921, citing Lewis v. Watson, 229 N. C. 20, 47 S. E. (2d) 
484; State v. Fain, 229 N. C. 644, 50 S. EB. (2d) 904, 

Party Must Request.— 
Where the court in its charge substantially complies 

with this section, if defendant desires further elaboration 
and explanation, he should tender prayers for instructions; 
otherwise, he cannot complain. State v. Gordon, 224 N. C. 

304, 30 S. E. (2d) 43. 
Where no special instructions were prayed and no omis- 
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sion of evidence, nor error in the stating thereof, was called 

to the attention of the court by defendant, and the court 
directed the attention of the jury to the principal questions 
which were under investigation and explained the law ap- 
plicable thereto, it was held that this was all required of 
him by this section in the absence of prayers for special 
instructions. Ellis v. Wellons, 224 N. C. 269, 273, 29 S. E. 
(2d) 884. 
An exception for failure 

question of manslaughter, 
of the charge or exception 

of the court to charge upon the 
without exception to any portion 
under this section, on the ground 

that the court failed to explain the law arising on the 
evidence and pointing out wherein the court failed to com- 
ply with this section does not properly present the ques- 
tion for review. State v. Brooks, 228 N. C. 68, 44 S. E. 
(2d) 482. ; 

Effect of Failure to Request Special Instructions.—A lit- 
igant does not waive his statutory right to have the 
judge charge the jury as to the law upon all of the sub- 
stantial features of the case by failing to present requests 
for special instructions. Lewis v. Watson, 229 N. C. 
20; 47:8.) Be (Cd) 484. 

C. Illustrative Cases. 

Failure to Give Elaborate Definition of Slander.—In an 

action for damages for slander, where in his charge to the 
jury the trial judge properly and fairly stated the evidence 
pertinent to the issues, and the contentions of the parties, 
in compliance with this section, and it appeared that the 
jury sufficiently understood the elements of actionable defa- 
mation necessary to be found before any liability could at- 
tach to defendants, there was no error in the court’s failure 
to give a more elaborate definition of slander. Gillis v. 
Great Atlantic, etc., Tea Co., 223 N. C. 470, 27 S. E. (2d) 
283. 

Instruction as to Fernication and Adultery.— 
Upon trial in the superior court, after appeal by the male 

defendant only from a conviction of fornication and adul- 
tery in the recorder’s court, a charge that, if the jury find 
from the evidence, beyond a reasonable doubt, that this 
defendant, not being married to the woman, did lewdly and 
lasciviously bed and cohabit with her and violated the stat- 
ute, they should bring in a verdict of guilty, and if they 
should fail to so find, they should bring in a verdict of not 
guilty, substantially complies with this section in the ab- 
sence of request for further instructions. State v. Daven- 
post, 2254N. Cud3sd! sey Be 2 (2d) 136; 
Age and Chastity of Prosecutrix in Prosecution for Car- 

nal Knowledge.—Where defendant, in a prosecution for 
carnal knowledge of a girl over twelve and under sixteen 
years of age, offers evidence of the immoral character of 
the prosecutrix and denies his identity as the perpetrator 
of the offense, an instruction which omits the age and 

cliastity of prosecutrix qs elements of the offense fails to 
meet the mandatory requirements of this section, and an 

exception thereto will be sustained. State v. Sutton, 230 
INeiCe 244505259) eck. Ned) 1921: 

Ferce Used in Defense cf Home—Eviction of Trespassers. 

—When, in the trial of a criminal action charging an as- 
sault or kindred crime, there is evidence from which it may 
be inferred that the force used by defendant was in de- 
fense of his home, he is entitled to have the evidence con- 
sidered in the light of applicable principles of\ law. In such 
event, it becomes the duty of the court to declare and ex- 

plain the law arising thereon, and failure to so instruct 
the jury on such substantive feature is prejudicial error. 
And the same rule applies to the right to evict trespassers 
from one’s home. State v. Spruill, 225 N. C. 356, 34 S. 
Es (2d) 142; 
Right of Self-Defense.—Where state’s evidence tended te 

show a deliberate, premeditated I:illing with a deadly 

weapon, and there was no evidence that the killing was 
in self-defense, and defendant offered no evidence, the fail- 
ure of court to instruct the jury upon the right of self- 
defense was not error. State v. Deaton, 226 N. C. 348, 
3810S. (Be ad)" 81. 
Viclent Character of Deceased.—Where defendant 

duced evidence that deceased was a man of violent char- 
acter, an instruction during the trial to the effect that 
such evidence was competent upon the plea of self-defense, 
without any instruction in the charge or elsewhere apply- 
ing the evidence to the question of defendants’ reasona- 
ble apprehension of death or great bodily harm from the 
attack which their evidence tended to show that deceased 
had made on them, is insufficient to meet the require- 
ments of this section, notwithstanding the absence of a 
request for special instructions. State v. Riddle, 228 N. C. 
251545! Site By 1h(2d)) 5 366. 

Specific Intent in Robbery.—In a prosecution for robbery 
the court should charge that the taking of the property 

intro- 
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must be with a specific intent on the part of the taker to 
deprive the owner of his property permanently and _ to 
conyert it to his own use, and an instruction merely that 
the taking must be with felonious intent is insufficient. 
State v. Lunsford, 229 N, C. 229, 49 S. E. (2d) 410. 
Recommendation of Life Imprisonment.—In a prosecution 

for burglary in the first degree it is error for the court 
to fail to charge the jury that it may return a verdict of 
guilty of burglary in the first degree with recommendation 
of imprisonment for life. State v. Mathis, 230 N. C. 508, 
53.8. EF. (2d) 666. 
Law of Circumstantial Evidence—The duty imposed upon 

the trial court by this section to ‘declare and explain the 
law” arising in the case on trial does not require the court 
to instruct the jury upon the law of circumstantial evidence 
in a criminal action involving both direct and circumstan- 
tial testimony, where the state relies principally upon the 
direct evidence, and the direct evidence is sufficient, if be- 
lieved, to warrant the conviction of the accused. State v. 
Hicks, °229' N. ‘C."345,° 49'S: E. (2d) 639, 

Legal Effect of Alibi—Evidence of an alibi is substantive, 
and defendant is entitled to an instruction as to the legal 
eftect of his evidence of alibi if believed by the jury. State 
v. Sutton, 230 N. C. 244, 52 S. E. (2d) 921. 

Instruction to Disregard Previous Inconsistent Instruc- 
tions—The action of the trial court in prefacing a special 
mstruction with a charge that the jury should disregard 
previous instructions if and to the extent of inconsistency 
with the instructions about to be given, is not approved, 
but in the instant case it was held not prejudicial. State 
v. Jackson, 228 N. C. 656, 46 S. EB. (2d) 858. 
Necessity for Defining Legal Status of Party.—The evi- 

dence disclosed that intestate was pushing a handcart on 
the right side of the highway, and that he was struck 
from the rear by defendant’s vehicle traveling in the same 
direction. Plaintiff contended that the handcart was a 
vehicle and that §§ 20-146 and 20-149 applied. Defendant 
contended that intestate was a pedestrian and was required 
by § 20-174(d), to push the handcart along the extreme 
left-hand side of the highway. It was held that an instruc- 
tion failing to define intestate’s status and explain the law 
arising upon the evidence fails to meet the requirements 
of this section. Lewis v. Watson, 229 N. C. 20, 47 S. E. 
(2d) 484. 

Inadvertently Omitting Issue as to Title in Charge in 
Replevin Action.—In action in replevin to recover posses- 
sion of an automobile judge charged jury that if they were 
satisfied by the greater weight of the evidence of the truth 
of it, they should find in favor of the plaintiff or answer the 
first issue as to ownership “yes.”’ It was held that charge 
inadvertently ignored the fact that title to the ownership of 
car was still at issue, and may be taken as assuming the 
fact that it was sufficiently proved or as expressing an 
gpinion on the weight and sufficiency of the evidence. 
James v. James, 226 N. C. 399, 38 S. E. (2d) 168, 170. 
Contradictory Evidence.—In civil action for damages re- 

sulting from collision between vehicles of plaintiff and de- 
fendant at street intersection, where the city maintained 
traffic signals, the evidence being sharply contradictory as 
to whether plaintiff or defendant violated the traffic sig- 
nal by entering intersection on a red light, it was held 
that court erred, in its charge to jury, by failing to state 
in a plain and concise manner the evidence offered as to 
right of way between the parties and to declare and ex- 
plain the law applicable thereto. Stewart v. Yellow Cab 
Gown 225 Now C.w654.4 00) Sa a, (2d i250. 
Burden of Proof.—Where defendant was seeking a mon- 

etary recovery of plaintiffs the burden of proving the right 
to such recovery was upon defendant, and failure to in- 
struct jury as to this issue was error. Crain vy. Hutchins, 
2260N. GC.” 642)" 39° SB. (2d) ~ 831; (832: 

Negligence.—An instruction that if the jury should find 
certain specific facts from the greater weight of the evi- 
dence such conduct ‘‘would be negligence” instead of “‘would 
constitute negligence,” was held not an expression of opin- 
ion in violation of this section, even when considered with 
a subsequent instruction applying the rule of the prudent 
man to the conduct of defendant when confronted by an 
emergency. Hoke yv. Atlantic Greyhound Corp., 227 N. C. 
412, 413, 42 S. E. (2d) 593. 

Reckless Driving.—An instruction that if the jury is sat- 
isfied beyond a reasonable doubt that defendant is guilty 
of reckless driving to convict him, otherwise to acquit him, 
is insufficient in a prosecution under § 20-140, to meet 
the requirements of this section since it fails to explain 
the law or apply the law to the facts as the jury should 
find them to be. State v. Flinchem, 228 N. C. 149, 44 S. 
E. (2d) 724. 
The charge, in a prosecution for reckless driving and 

driving at an excessive speed, both as to the statement of 
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the evidence and the law arising on the essential features 
of the evidence, was held to be in substantial compliance 
with the requirements of this section. State v. Vanhoy, 230 
N pi Cowl625 Sabet 2d) eee. 
Mere Reading of Speed Regulations Is Imsufficient.—The 

mere reading of the statutory speed regulations, laid down 
in § 20-141, without separating the irrelevant provisions 
from those pertinent to the evidence and without applica- 
tion of the relevant provisions to the evidence adduced, is 
insufficient to meet the requirements of this section. Lewis 
v. Watson, 229 N. C. 20, 47 S: E. (2d) 484. 

Respondeat Superior.—In Webb v. Statesville Theatre 
Corp., 226 N. C. 342, 38 S. E. (2d) 84, it was held that the 
failure of court to charge jury upon the principle of re- 
spondeat superior was not error as failing to declare and 
explain the law arising on the evidence where defendant 
admitted the relationship of master and servant and the 
case was tried throughout on that theory. 
Requirement of Section Complied with.—The charge of 

the court in State v. Thompson, 227 N. C. 19, 40 S. E. 
(2d) 620, was held to have complied with the requirement of 
this section. See also, Glosson vy. Trollinger, 227 N. C. 
84, 40 S. E. (2d) 606. 

Applied in State vy. Fain, 229 N. C. 644, 50 S. E. (2d) 904. 

§ 1-181. Request for instructions. 
Time Limit for Request for Instructions.— 
Requests for special instructions must be 

beginning of the argument. State v. 
549, 35 S$. E. (2d) 621. 
Defendant’s request for special instruction to jury while 

the solicitor was arguing the case and after counsel for 
defendant had completed his argument was too late to 
form a basis for a successful exceptive assignment of er- 
ror. Id. 

Section Mandatery.—It is within the sound discretion of 
the trial judge to give or to refuse prayer for instruction 
that is not in writing and signed as required by this sec- 
tion. State v. Spencer, 225 N. C. 608, 35 S. E. (2d) 887. 
A Party Must Aptly Tender. Written Request for Spe- 

cial Instructions.— 

If a litigant desires a fuller or more detailed charge by 
the court to the jury, it is incumbent upon him to ask 
therefor by presenting prayers for special instructions. 

Woods v. Roadway Express, 223 N. C. 269, 25 S. E. (2d) 
856. 
The court is at liberty to disregard oral requests for in- 

structions which do not relate to a substantial and essential 
feature of the case. State v. Hicks, 229 N. C. 345, 49 S. 
EK (2d) 639. 

The supreme court cannot indulge in speculation as to 

the form of an instruction, where no prayer for the instruc- 

tion as required by this section appears in the record. 

Kearney v. Thomas, 225 N. C. 156, 33 S. E. (2d) 871. 

in before the 
Morgan, 225 N. C. 

§ 1-183. Motion for nonsuit. 
Editor’s Note.— 
In accord with 1st paragraph in original. 

Willard 225. N. "a 40, "33S. Cd) 123: 

As to note on evidence to be considered on motion to 
nonsuit, see 23 N. C. Law Rev. 243. 

This section is procedural and does not affect the prin- 
ciples of demurrer to the evidence as it existed at common 
law. Gregory v. Travelers Ins. Co., 223 N. C. 124, 128, 
25 S. EH. (2d) 398, 147 A. 1. Ri 283° (con. op.). 

Section Strictly Follewed.—Since the allowance of a mo- 
tion for judgment as of nonsuit is based upon purely stat- 
utory grounds, the requirement of this section must be 
strictly followed. Avent yv. Millard, 225 N. C. 40, 33 S. E. 
(2d) 123. 
Effect of Motion.—By its motion for a compulsory non- 

suit under this section, and its prayers for a directed ver- 
dict, the defendant challenges the sufficiency of the evi- 
dence to support the cause of action alleged. Potter v. 
National Supply Co., 230 N. C. 1, 51 S. E. (2d) 908. 

Time to Make Motion to Nonsuit.— 

In accord with 2nd paragraph in original. 
Millard, 225 N. C. 40, 33 S. E. (2d) 123. 
Failure to Renew Motion at Close of All the Evidence.— 

Defendant, by offering evidence and failing to renew his 
motion for judgment as in case of nonsuit at the close of 
all the evidence, as provided in this section, waives his 
exception to the denial of such motion entered when plain- 
tiff first rested his case. Hawkins v. Dallas, 229 N. C. 
561, 50 S. E. (2d) 561. 

Motion to Nonsuit Is a Question of Law.—A motion to 
nonsuit tests the sufficiency of the evidence to carry the 
case to the jury and support a recovery. The question thus 
presented is a question of law and is always to be decided 

See Avent v. 

See Avent v. 
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by the court. 
(2d) 463. 

Court Does Not Pass on Credibility or Weight of Evi- 
dence.—In ruling on a motion for nonsuit, the court does 
not pass on the credibility of the witnesses or the weight 
of the testimony. Bundy v. Powell, 229 N. C. 707, 51 S. 
BN (2d) 2307: 

Plaintiff’s Evidence Is Taken as True.—In passing upon 
a motion for a compulsory nonsuit under this section, the 
court must assume the evidence in behalf of the plaintiff 
to be true and must extend to the plaintiff the benefit of 
every fair inference which can be reasonably drawn there- 
from by the jury in favor of the plaintiff. Hughes v. 
Thayer, 229 N. C. 773, 51 S. E. (2d) 488. 
The evidence favorable to plaintiffs is taken as true. 

Stokes v. Edwards, 230 N. C. 306, 52 S. E. (2d) 797. 
And All Conflicts Resolved in His Faver.—In determin- 

ing whether or not the trial court erred in denying the 
defendant’s motion for an involuntary nonsuit or in re- 
fusing to direct a verdict for the defendant in conform- 
ity to its requests for instructions, the supreme court must 
take it for granted that the evidence tending to support 
the plaintiff’s claim is true and must resolve all conflicts 
ef testimony in his favor. Potter v. National Supply Co., 
230 N. C. 1, 51 S. E. (2d) 908 See Bundy vy. Powell, 229 
N. C. 707,, 51 S. Be -(2d)? 3075 

Plaintiff Entitled to Benefit of Inferences.— 
In accord with 1st paragraph in original. See Wingler v. 

Miller, 223 N. C. 15, 25 S. E. (2d) 160; Ross v. Atlantic 
Greyhound Corp., 223 N. C. 239, 25 S. E. (2d) 852; Lind- 
sey v. Speight, 224 N. C. 453, 31 S. E. (2d) 371; Atkins v. 
White Transp. Co., 224 N. C. 688, 32 S. E. (2d) 209; Buck- 
ner v. Wheeldon, 225 N. C. 62, 33 3. E. (2d) 480. 
When Demurrer Entered at Close of All the Evidence. 

—When considering defendant’s demurrer to the evidence 
entered at the close of all the evidence, that is, motion 
for judgment as in case of nonsuit entered at that stage 
of the trial, pursuant to provisions of this section, the evi- 
dence is to be taken in the light most favorable to plain- 
tiff, and he is to be given the benefit of every fact or 
inference of fact pertaining to the issues involved, which 
may be reasonably deduced from the evidence. Garrett 
v. Garrett, 229 N. C. 290, 49 S. E. (2d) 643. 

Consideration of Defendant’s Evidence.— 
In accord with Ist paragraph in original. See Gregory 

v. Travelers Ins. Co., 223 N. C. 124, 25 S. E. (2d) 398, 147 
Av 37.4; 283; Pappas ivayCrist, 223 N.C 265,425) S. En(2d) 
850; Buckner v. Wheeldon, 225 N. C. 62, 33 S. E. (2d) 
480. 
Upon a motion as of nonsuit so muck of defendant’s evi- 

dence as is favorable to the plaintiff or tends to explain 
or make clear that which has been offered by plaintiff 
may be considered, but that which tends to establish an- 
other and a different state of facts or which tends to 
contradict or impeach the evidence offered by plaintiff is 
to be disregarded. Atkins v. White Transp. Co., 224 N. 
C. 688, 690, 32 S. E. (2d) 209; Bundy v. Powell, 229 N. C. 
707,.51 S. Ea (2d) 307. 

The court will consider only the evidence which tends to 
support plaintiff’s claim upon a motion for judgment as of 
nonsuit at the close of all evidence. Stell v. First Citi- 
zens Bank, etc., Co., 223 N. C. 550, 27 S. E. (2d) 524. 
Nonsuit in Favor of Party Having Burden of Proof.—A 

judgment of nonsuit is never permissible in favor of the 
party having the burden of proof upon evidence offered 

Ward ‘vy; Smith; 223° No @ea4ipe2sris. -E: 

by him. MacClure v. Accident, etc., Ins. Co., 229 N. C. 
305, 49 S. E. (2d) 742. 
There is but one exception to this rule: When the 

plaintiff offers sufficient evidence to constitute a prima 
facie case in an action in which the defendant has set up 
an affirmative defense, and the evidence of the plaintiff 
establishes the truth of the affirmative defense as a mat- 
ter of law, a judgment of nonsuit may be entered. Id, 

In the absence of such evidence or admissions on the 
part of the plaintiff it does not matter how clearly the 
matter appears in the evidence of the defendant, decision 
is not thereby shifted to the court as a matter of law, 
since the question of credibility still remains. Id. 
When Motion Should Be Disallowed.— 

Upon a motion for judgment as of nonsuit, the whole evi- 
dence must be taken in the light most favorable for plain- 
tiff and the motion disallowed if there is any reasonable in- 
ference of defendant’s proximately causative negligence, un- 
less, in plaintiff's own evidence, there is such a clear infer- 
ence of contributory negligence that reasonable minds 
could not come to a contrary conclusion. Jackson v. 
Browning, 224 N. C. 75, 29 S. E. (2d) 21. 

Where defendants failed to lodge their motion for dis- 
missal of the action and for a judgment as in case of non- 
suit when plaintiff had introduced his evidence and rested 
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his case, the granting. of such a motion after all the 
evidence on both sides was in was unauthorized and error. 
Avent v. Millard, 225 N. C. 40, 33 S. E. (2d) 123. 
Where Only Some of Defendants Move for Nonsuit.— 

When the only defendants who have any interest adverse 

to plaintiff move for judgment of nonsuit, which is granted, 
objection and exception thereto, upon the theory that only 
some of defendants lodged the motion, are untenable. 
Daughtry v. Daughtry, 223 N. C. 528, 27 S. E. (2d) 446. 
Exception Considered on Appeal.— 
In accord with 2nd paragraph in original. See Atkins 

v. White Transp. Co., 224 N. C. 688, 32 S. E. (2d) 209. 
Evidence Sufficient for Jury—lIllustrative Cases.— 
In an action for damages for personal injuries to plain- 

tiff by negligence of defendant, where plaintiff’s evidence 
tended to show that she was driving her car, at 20 to 25 
miles per hour, south on a city street towards its intersec- 
tion with another street running east and west, and that 
defendant’s truck was approaching the intersection from the 

west and was 125 feet distant from the intersection when 
plaintiff entered same, and said truck, running at 45 miles 
per hour, struck plaintiff’s car, which was within 4 feet of 

the curb on the south side of the intersection, knocking it 
70 feet into a stone wall across the street, motion of non- 
suit was properly denied. Crone v. Fisher, 223 N. C. 635, 
27S. E. (2d) 642. 

In an action to recover damages for fraud where plaintiff, 
a woman 65 years of age and of no business experience 
and of limited education, sued defendant, a banker of large 
financial interests, and plaintiff’s evidence tended to show 
that she consulted defendant, an old and intimate friend, 
about investing money and he invested her money in 1929 
in a note secured by real estate mortgage, over four years 
past maturity, defendant assuring plaintiff that the note 
was ‘“‘as good as gold,” that he would look out for its 
collection and payment of taxes on the property and that 
the principal could be collected at any time, whereas the 

property was not worth the debt and defendant did not 
collect the interest regularly and allowed the realty secur- 
ing the note to be sold for taxes in 1942, without notice to 

plaintiff, and plaintiff suffered a heavy loss from the invest- 
ment, the allowance of motion for nonsuit was _ error. 
Small v. Dorsett, 223 N. C. 754, 28 S. E. (2d) 514. 

In an action to recover damages for malpractice against 
a physician, where all the evidence tended to show that 
plaintiff, a patient in defendant’s hospital and admittedly 
in an insane condition, got under her bed and could not 
be removed by the nurses, whereupon defendant took hold 
of her arm and pulled so hard that he heard the bone 
break, and failed to reduce or immobilize the fracture in a 
reasonable time, but sent for her father and delivered her 

to him, declining to treat her further, there was error in 
sustaining a motion for judgment as of nonsuit. Groce vy. 
Myers; .detsN5 C: 165;9298S aired abode 

Where plaintiff, a passenger in defendant’s motor vehicle, 
brought an action to recover damages for personal injuries 
received from the alleged negligence of defendant’s driver, 
when the car in which they were driving at about 35 to 
40 miles per hour, on a paved highway, in fair weather, 
about seven-thirty a. m., suddenly left the road, ran down 
an embankment and turned over, causing the plaintiff’s 
injuries, motion for judgment as of nonsuit, for lack of 
evidence of negligence, was held properly refused. Boone 
v. Matheny, 224 N. C. 250, 29 S. E. (2d) 687. 

In an action for damages, based on abuse of process, 
where plaintiff’s evidence tended to show that defendant 
procured the issuance of a warrant against plaintiff for dis- 
posing of mortgaged property and offered not to have it 

served if plaintiff would pay the amount claimed by de- 
fendant, and that, after plaintiff’s arrest under the war- 
rant and imprisonment, defendant offered to procure his 
release if plaintiff would pay or work out the amount 
claimed, there is sufficient evidence of motive and intent 
to carry the case to the jury and motion for judgment as 
of nonsuit was properly denied. Ellis v. Wellons, 224 N. 
C. 269, 29 S. E. (2d) 884. 

In an action to recover damages for the wrongful death 
of plaintiff’s intestate caused by a collision between the 
automobile of plaintiff’s intestate and a truck of defend- 
ant, where plaintiff's evidence tended to show, though no 
eyewitness testified, that defendant’s truck was being oper- 
ated on its left-hand side of the highway and the coupe of 
plaintiff’s intestate was being operated on its right-hand 
side of the highway, at the time of the collision between 
the two vehicles going in opposite directions, there was 
error in the allowance of a motion for judgment as of non- 
suit at the close of plaintiff’s evidence. Wyrick v. Bal- 
lard, etc., Co., 224 N. C, 301, 29 S. E. (2d) 900. 
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In divorce action, where evidence for plaintiff tends to 
show a living separate and apart for the statutory pe- 
riod and that plaintiff has resided in the state for six 
months, and defendant offered evidence of wrongful aban- 
donment and recrimination, there is error in allowing a 
motion for judgment as of nonsuit. Taylor vy. Taylor, 225 
N.. C.. 80, 33..S. -H. (2d) - 492. 
Upon a charge of fornication and adultery, it was held 

that there was sufficient evidence to support a conviction 
and motion for nonsuit was properly denied. State v. 

Davenport, 225 N. C, 13, 33 S. E. (2d) 136. 

Upon a warrant charging defendant with violating § 
60-136, which regulates the occupancy of seats by white 
and colored passengers in street cars or other passenger 

vehicles or motor buses, it was held that there was suffi- 
cient evidence for jury and motion for nonsuit was prop- 
erly denied. State v. Brown, 225 N. C. 22, 33 S. E. (2d) 
121. 

In an action to recover damages for alleged injuries to 
plaintiff resulting from an admitted automobile collision, 
motion by defendants for judgment as of nonsuit held prop- 
erly denied. Hobbs v. Queen City Coach Co., 225 N. C. 
323, 34.8. E. (2d) 211. 

When Nonsuit Proper—Illustrative Cases.— 

Where defendant was confronted with an emergency, and 
the evidence did not disclose a failure on his part to 
exercise ordinary care in the operation of his automobile 
under the circumstances, defendant’s motion for judgment 
as of nonsuit was held properly granted. O’Kelly v. Bar- 
bee, 223 N. C.. 282, 284, 25 S. E. (2d) 750. 

In an action to recover damages against defendant by 
plaintiff, who was an employee of a transportation com- 

pany engaged in delivering caustic soda, a dangerous sub- 
stance, by truck to defendant’s mills, where plaintiff al- 

leged negligence by defendant, it was held that defendant 

owed no duty to plaintiff to furnish a safe place, suitable 
appliances, and sufficient help, and since plaintiff on his own 
evidence, was guilty of contributory negligence, judgment 

of nonsuit was proper. Morrison vy. Cannon Mills Co., 223 
N.C, 38/7, 26 S.-H. (2d). 857. 
Where there was not sufficient evidence to be submitted 

to the jury of plaintiff being down or in an apparently 
helpless condition on the track, so that the engineer or 
fireman saw, or, by the exercise of ordinary care in keep- 
ing a proper lookout, could have seen such helpless condi- 
tion of plaintiff in time to have stopped the train before 
striking him, there was no error in the ruling of the court, 
and the judgment as in case of nonsuit was properly en- 
tered. Battle v. Southern Ry. Co., 223 N. C. 395, 26 S. 
E. (2d) 859. 

In an action for the negligent injury by defendant of 
plaintiff, who drove a tractor, to which were attached 
plows, on the railroad track of defendant, where it stalled 

and plaintiff remained on the track in an attempt to get 
the tractor and plows across, after he had seen defendant’s 
train approaching, until injured, judgment of nonsuit was 
proper. Wilson vy. Southern Ry. Co., 223 N. C. 407, 26 S. 
E. (2d) 900. 
Where plaintiff was injured in an aeroplane crash, the 

pilot being negligent in not having a license, it was held 
that there was no evidence that this negligence was the 
proximate cause of the injury, the doctrine of res ipsa 
loquitur did not apply, and judgment as of nonsuit was 

proper. Smith v. Whitley, 223 N. C. 534, 27 S. E. (2d) 442. 
Where in consideration of an agreement by his son and 

daughter to support him, plaintiff executed a fee simple 
deed, conveying all of his real estate to such son and 

daughter and about a year thereafter changed his mind 
and wanted his land back, and there was no evidence of 
fraud or undue influence, motion for judgment as of non- 
suit was properly allowed. Gerringer v. Gerringer, 223 N. 

C. 818, 28 S. E. (2d) 501. 
Where the evidence tended to show that defendant’s serv- 

ant, contrary to orders and without his master’s knowl- 
edge, took deceased and other boys, also employees of de- 
fendant, at their request, on a pleasure ride in the master’s 
truck, and, while so engaged on the public highway, the 
truck struck a hole and plaintiff’s intestate was thrown 
out and killed, defendant’s demurrer to the evidence should 

have been sustained. Rogers v. Black Mountain, 224 N. C. 

119, 29 S. E. (2d) 203. 

In action by owner of automobile against operator of a 
parking lot to recover for theft of the car upon the the- 
ory of bailment, where evidence tended to show that con- 
tract signed by plaintiff obligated defendant to permit the 
vehicle to occupy parking space in the lot, that ordinarily 
driver parked and removed car herself, taking the keys 
with her, but that on the occasion in question the driver 
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left vehicle at the gas pumps on the lot with the keys 
in the car, and that car was taken by a person unknown, 
it was held the evidence was insufficient to show a bail- 
ment and motion for judgment as of nonsuit was proper. 
Freeman v. Myers Automobile Service Co., 226 N. C. 
736, 40 S. E. (2d) 365. 

Motion for judgment as of nonsuit held proper in ac- 
tion for injuries to plaintiff caused by defendant’s “magic 
eye’ doors, Watkins v. Taylor Furnishing Co., 224 N. C. 
674, 31 S. E. (2d) 917; in action to recover double indem- 
nity on insurance policy. Mclain vy. Shenandoah Life Ins. 
Co., 224 N. C. 837, 32 S. E. (2d) 592; in action to set up and 
foreclose alleged lost mortgage, Downing v. Dickson, 224 
N. C. 455, 31 S. E. (2d) 378; in action for wrongful death, 
Eldridge v. Church Oil Co., 224 N. C. 457, 31 S. E. (2d) 
381; in action for damages from negligent operation of de- 
fendant’s automobile, Ray v. Post, 224 N. C. 665, 32 S. E. 
(2d) 168; in divorce action, Dudley vy. Dudley, 225 N. C. 
83, 33 S. E. (2d) 489; Moody v. Moody, 225 N. C. 89, 33 
S. E. (2d) 491; in broker’s action for commission, Bolich- 

Hall Realty, etc., Co. v. Disher, 225 N. C. 345, 34 S. E. 
(2d) 200. 
Contributory Negligence.— 

In accord with 3rd paragraph in original. See Crone v. 
Fisher, 223 N. C. 635, 27 S. EB. (2d) 642; Atkins v. White 
Transp. Co., 224 N. C. 688, 32 S. E. (2d) 209. 

In accord with 3rd and 7th paragraphs in original. See 
Daughtry v. Cline, 224 N. C. 381, 30 S. EB. (2d) 322; Bundy 
Vo "Powell ;>229.2N, 1C20707, 51,8. (E.© (2d): 307. 

“Tt is the prevailing and permissible rule of practice to 
enter judgment of nonsuit in a negligence case, when it 
appears from the evidence offered on behalf of the plaintiff 
that his own negligence was the proximate cause of the 
injury, or one of them.” Bailey v. North Carolina R. Co., 
223 N. C. 244, 247, 25 S. E. (2d) 833, quoting Godwin v. 
Atlantic Coast Line R. Co., 220 N. C. 281, 17 S. E. (2d) 137. 
Contributory negligence is an affirmative defense which 

the defendant must plead and prove (§ 1-139). Neverthe- 
less, a defendant may take advantage of his plea of con- 
tributory negligence by a motion for a compulsory judg- 
ment of nonsuit under this section when the facts nec- 
essary to show the contributory negligence are established 
by the plaintiff’s own evidence, Bundy vy. Powell, 229 N. 
Cre 07a ot a ry (2) OO. 
The court cannot allow a motion for judgment of non- 

suit on the ground of contributory negligence on the part 
of the plaintiff in actions for personal injury or of the 
decedent in actions for wrongful death if it is necessary 
to rely either in whole or in part on testimony offered by 
the defense to sustain the plea of contributory negligence. 

Id. 
Same—Evidence Sufficient to Sustain Nonsuit.— 
Where the driver of plaintiff’s loaded truck, trailing 

defendants’ bus at 25 to 30 miles per hour and within 20 
feet, on a street 25 to 30 feet wide with an open space on 
the left of from i2 to 17 feet, saw the bus begin to stop 
and ‘“‘slammed on his brakes,” as he was too near to turn 
aside or stop, hitting the bus with such force that the 
front of the truck was practically demolished and the 
bus was badly damaged, defendants’ motion for judgment 
as of nonsuit on the ground of contributory negligence 
should have been sustained. Atkins v. White Transp. Co., 
224 N. C. 688, 32 S. E. (2d) 209. 

Evidence Sufficient to Deny Nonsuit.— 

In an action for alleged damages to plaintiff’s stock of 
goods by the willful, wanton, and malicious negligence of 
defendants, employees of the state highway commission, 
where the plaintifi’s evidence tended to show that defend- 
ants, in charge of a sweeper and blower in working the 
highway near plaintiff’s store, without warning, so used 
the sweeper and >lower as to throw such a cloud of dirt 
and filth through the open windows and doors of the store 
that the merchandise therein was badly damaged, there is 
ample evidence for the jury and allowance of motion for 

judgment as of nonsuit, was erroneous. Miller v. Jones, 

DOAN SiGe 1788s 152) Sy tes ee) ood 

Plaintifi’s evidence was to the effect that intestate had 

an unobstructed view along the track upon which the train 

approached for only 600 feet, that intestate looked and 

listened immediately before traveling onto the crossing, 

that the crossing was in bad repair and the car stalled on 

the track, and was hit by the speeding train seven sec- 

onds after its approach could have been reasonably ap- 

prehended, It was held that defendant railroad company’s 

motion to nonsuit on the ground of contributory negligence 

should have been denied notwithstanding defendants’ tes- 

timony that plaintiff drove upon the track in the path 

of the oncoming train and defendants’ photographic evi- 

dence showing an entirely different situation at the cross- 

ing. Bundy v. Powell, 229 N. C. 707, 51 S. E. (2d) 307. 
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Setting Aside after Refusal of Motion.— 

In accord with original. See Watkins v. Grier, 224 N. 
Ci 334, 30, Se Be (2d) 219; 

Refusal of defendant’s motion fcr nensuit and his fail- 
ure to offer evidence should not be considered as conclu- 
sively establishing the credibility of plaintiff’s evidence. 
Grady v. Faison, 224 N. C. 567, 31 S. E. (2d) 760. 

Applied, in action for loss of services and consortium of 
wife as result of taxi accident, in Watkins v. Grier, 224 
N. C. 339, 30 S. E. (2d) 223; in action for wrongful death 
of child by drowning in pond created by a stopped drain, 

in Hedgepath v. Durham, 223 N. C. 822, 28 S. E. (2d) 503; 
in action for damages sustained from falling on step down 

from lobby into defendant’s store, in Benton y. United 
Bank Bldg. Co., 223 N. C. 809, 28 S. E. (2d) 491; in ac- 
tion to set aside deed on ground of incompetency, duress 
and undue influence, in Goodson v. Lehmon, 225 N. C. 
514, 35 S. E. (2d) 623, 164 A. I. R. 510. For other cases 
applying section, see Bourne v. Southern Ry. Co., 225 N. 
C. 43, 33 S. E. (2d) 239; Chason v. Marley, 224 N. C. 844, 
32 S. E. (2d) 652; Stafford v. Yale, 228 N. C. 220, 44 S. E. 
(2d) 872; Sisson v. Royster, 228 N. C. 298, 45 S. E. (2d) 
351;. Penland vy. Southern R. Co., 228 N. C. 528, 46 S. E. 
(2d) 303; Bethune v. Bridges, 228 N. C. 623, 46 S. E. (2d) 
711; Hahn v. Perkins, 228 N. C. 727, 46 S. E. (2d) 854. 

Cited in Montgomery v. Blades, 223 N. C. 331, 26 S. E. 
(2d) 567; Nebel v. Nebel, 223, N. C. 676, 28 S. E. (2d) 
207; Perry v. Herrin, 225 N. C. 601, 35 S. E. (2d) 883; Mc- 

Cullen v. Durham, 229 N. C. 418, 50 S. E. (2d) 511. 

§ 1-184. Waiver of jury trial. 
Judge’s Findings of Fact Are Conclusive.—Where the par- 

ties consent to trial by the court without a jury, the find- 
ings of the court are as conclusive as a verdict of the jury 

if supported by competent evidence. Poole v. Gentry, 229 

N.C. “266, 49S." BE: (2d). 464. 
When an action is tried by the court without a jury 

pursuant to the provisions of this section, the findings 
of fact of the trial judge are conclusive, and are not 
subject to review on appeal, in the absence of exceptions 
that they are not supported by evidence. Cannon v. Blair, 
R29 (Nu Gar 60a OU Sem Pan (20 yn /ace 

Applied in Griggs v. Stoker Service Co., 229 N. C. 572, 
60S: Bh. @d)e 914. 

§ 1-185. Findings of fact and conclusions of law 
by judge. 
Findings of Judge Conclusive.— 

Findings of fact by the court, when a jury trial has been 
waived by consent, will not be disturbed on appeal, if based 
upon competent evidence. Fish v. Hanson, 223 N. C. 143, 
25 S. BE. (2d) 461. 

Art. 20. Reference. 

§ 1-189. Compulsory. 

Il. GENERAL CONSIDERATION. 

How Right of Trial by Jury Preserved.—In order to pre- 
serve the right to trial by jury in a compulsory reference, 
p party must object to the order of reference at the time 
it is made, file exceptions to particular findings of fact 
made by the referee, tender appropriate issues based on 
the facts pointed out by the exceptions and raised by the 
pleadings, and demand a jury trial on each of the issues 
thus tendered, Simmons v. Lee, 230 N. C. 216, 53 S. EK. 
(2d) 79. 

Right Waived by Failure to Follow Apprepriate Pro- 
céedure.—The right to trial by jury in civil cases may be 
waived, and in reference cases the failure to except to the 
findings of the referee or properly to preserve the right to 
jury trial has been uniformly held to constitute a waiver. 
Chesson v. Kieckhefer Container Cg., 223 N. C. 378, 26 
S: E. (2d) 904. 
While a compulsory reference, under this section, does not 

deprive either party of his constitutional right to trial by 
jury on the issues of fact arising on the pleadings, such 
right is waived by failure to follow the appropriate pro- 

cedure. Simmons vy. Lee, 230 N. C. 216, 53 S. E. (2d) 79. 

Party Shculd Tender Issues ef Fact Arising on Pleadings. 
—A party should not tender issues as to questions of fact 
presented by his exceptions to the findings of the referee, 
but should tender issues of fact arising on the pleadings 
and relate his issues of fact to his exceptions and to the 
findings of fact by number, and demand a jury trial as to 
each of such issues. Simmons v. Lee, 230 N. C. 216, 53 S. 
EB. (2d) 79, wherein compulsory reference was ordered in 

special proceeding to establish boundary line, 
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Jury Trial on Issues.— 
In reference cases the trial by jury is restricted by this 

section to the written evidence taken before the referee, 
which sufficiently complies with the constitutional mandate, 
if the testimony is taken under oath in the manner pre- 
scribed by law, with opportunity to cross-examine. Ches- 
son y. Kieckhefer Container Co., 223 N. C. 378, 26 S. E. 
(2d) 904. 

When Findings of Referee Are Conclusive.—On a refer- 
ence without objection, the findings of the referee, when 
approved by the trial court, are conclusive on appeal, un- 
less there be no evidence to support them or some error 

of law has been committed in the hearing of the cause. 
Williamson v. Spivey, 224 N. C. 311, 30 S. EB. (2d) 46. 
Pleas of Estoppel, Laches and Adverse Possession.—Where 

in an action to redeem land sold under foreclosure under 
order of court and for an accounting, defendants plead 
estoppel, laches and title by adverse possession for seven 
years under color (§ 1-38), it is error for the court to 
resolve the pleas in bar against defendant and order a 
compulsory reference, since defendants are entitled to an 
adequate hearing on their pleas in bar before reference 
can properly be ordered. Grady y. Parker, 230 N. C. 166, 
52S. (ed) W273 

Ill. ILLUSTRATIVE CASES. 

Cited in Leach v. Quinn, 223 N. C. 27, 25 S. E. (2d) 170. 

§ 1-198. Testimony reduced to writing. 
Cited in Bakami Constr., etc., Co. v. Thomas, 230 N. C. 

516) SSiyeeokn (2d) 519. 

§ 1-194. Report; review and judgment. 
When Decisions Reviewable.— 
In accord with Znd paragraph in original. See Lindsay 

v. Brawley, 226 N. C. 468, 38 S. E. (2d) 528. 
Upon appeal in a consent reference the superior court 

has the power to confirm the findings of the referee in 
whole or in part, to set aside the findings in whole or in 
part and substitute other findings supported by the evi- 
dence. Ramsey v. Nebel, 226 N. C. 590, 39 S. E. (2d) 616. 

§ 1-195. Report, contents and effect. 
Cited in Lindsay y. Brawley, 226 N. C. 468, 38 S. E. 

(2d) 528. 

Art. 21. 

§ 1-198. Of fact. 
Error to Submit Issue Not Raised by Pleadings.— 
It is error for the court to submit to the jury issues not 

arising on the pleadings. McCullen v. Durham, 229 N. C, 
418, 50 S. EH. (2d) 511. 

Issues. 

§ 1-200. Form and preparation. 
Editer’s Nete.— 
In accord with 2nd paragraph in original. 

v. United Services Life Ins. Co., 
Gi Ba yied) eee os 
Ordinarily the form and number of issues in a civil ac- 

ticn are left to the sound discretion of thejudge and a 
party cannot complain because a particular issue was not 
submitted to jury in the form tendered. Griffin v. United 

Services Life Ins. Co., 225 N. C. 684, 686, 36 S. E. (2d) 
225. 
When Sufficient.— 
The issues submitted together with the answers thereto 

must be sufficient to support a judgment disposing of the 
whole case. Griffin v. United Services Life Ins. Co., 225 
N. C. 684, 686, 36 S. E. (2d) 225, citing Tucker v. Satter- 
thwaite,, 120 N. C. 118, 27 S. E. 45. 
Case Remanded for Insufficient Issues—In an action to 

recover on policy of life insurance, where there were issues 
squarely raised by the pleadings, supported by evidence, as 
to valid delivery and payment of first premium, and court 
declined to submit such issues or to submit others of sim- 
ilar import, which would be determinative of questions 
presented, supreme court will remand for new trial. Grif- 
fin v. United Services Life Ins. Co., 225 N. C. 684, 36 S. 
By (2d). 225. 

See Griffin 
225 N. C. 684, 686, 36 

Art. 22. Verdict and Exceptions. 

§ 1-201. General and special. 
Applied in State v. Lovelace, 228 N. C, 186, 45 S. E. 

(2d) 48. 

§ 1-206. Exceptions. 

3. In any trial or hearing no exception need be 
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taken to any ruling upon an objection to the ad- 
mission of evidence. Such objection shall be 
deemed to imply an exception by the party against 
whom the ruling was made. (Rev., s. 554; Code, 
s. 412; C. C. P., s. 236; 1949, c. 150; C. S. 590.) 
Editor’s Note.—The 1949 amendment added subsection 3. 

As subsections 1 and 2 were not changed they are not 
set out. For brief comment on amendment, see 27 N, C. 
Law Rev. 435. 

§ 1-207. Motion to Set aside. 

Discretion of the Judge.— 

In accord with Ist paragraph in original. See Ziglar v. 
Ziglar, 226 N. C. 102, 36 S. EK. (2d) 657; King v. Byrd, 229 
N. C. 177, 47 S. EB. (2d) 856; Carolina Coach Co. v. Cen- 
tral Motor Lines, 229 N. C. 650, 50 S. E. (2d) 909, 

In accord with 6th paragraph in original. See Alligood 
v. Shelton, 224 N. C. 754, 32 S. FE. (2d) 350. 

Where motion to set aside a verdict involves no ques- 
tion of law or legal inference, the motion is addressed to 
the sound discretion of the trial court, and its ruling 

thereon is not subject to review in the absence of abuse of 
discretion. Pruitt v. Ray, 230 N. C. 322, 52 S. E. (2d) 
876. 

Stated in Watkins v. Grier, 224 N. C. 334, 30 S. E. (2d) 
219. 

Cited in Gregory v. Travelers Ins. Co., 223 N. C. 124,@ 
25 S. E. (2d) 398, 147 A. L. R. 283 (con. op.). 

Art. 23. Judgment. 

§ 1-208. Defined. 
Cited in Moore y. Moore, 224 N. C. 552, 31 S. E. (2d) 

690, 

§ 1-209. Judgments authorized to be entered by 

clerk; sale of property; continuance pending sale; 
writs of assistance and possession. 

Judgment of Voluntary Nonsuit.— 
Under this section, conferring’ on the clerks of the su- 

perior court authority to enter judgments of nonsuit, the 
authority is limited to judgments of voluntary nonsuit. 
Moore v. Moore, 224 N. C. 552, 555, 31 S. E. (2d) 690. 

In wife’s action against husband for separate maintenance 
and counsel fees, judgment entered by clerk, upon findings 

of fact that parties had resumed marital relations, dismiss- 
ing the action as of voluntary nonsuit, was a nullity and 
void upon its face, as it was manifestly not voluntary. Id. 

Jurisdiction of clerk of superior court to order foreclos- 
ure of mortgages is given by this section, in connection 

with § 1-211, and is an incidental jurisdiction conditioned 
upon the rendition by the clerk of a judgment by default 
for the debt secured by the mortgage in favor of the 
mortgage creditor and against the mortgage debtor. 
Johnston County v. Ellis, 226 N. C. 268, 38 S. E. (2d) 
Siete 

Cited in Johnson v. Sidbury, 225 N. C. 208, 34 S. E. 
(2d) 67. 

§ 1-211. By default final. 

I. IN GENERAL, 

A. Failure to File Answer. 

Effect of Failure Promptly to Take Judgment by De- 

fault.— 
In action on note and to foreclose trust deed failure of 

plaintiffs to move promptly for judgment after they are 
entitled by lapse of prescribed time or the expiration of 
the time allowed by consent order does not work a dis- 
continuance. King v. Rudd, 226 N. C. 156, 37 S. E. (2d) 
116. 

Applied in Hodges y. Hodges, 227 N. C. 334, 42 S. E. 
(2d) 82. 

Cited in Whitaker v. Raines, 226 N. C. 526, 39 S. E. 
(Za) 2665" Scott & Conve” Jones, 9 2308 Ni» Cw 745152 1S.’ FE 
(2d) 219, 

Il. NATURE AND ESSENTIALS. 

A. Definite Debt. 

Sum Certain or Computable.— 
Under this section, default judgment can be made only 

upon a failure to answer a verified pleading where the 
sum due is ‘“‘capable of being ascertained by computation,” 
and where it is necessary to hear evidence to ascertain 
title to mortgage debt and the amount of the debt, clerk 
is without jurisdiction to order foreclosure. Johnston 
County v. Ellis, 226 N. C, 268, 38 S. E. (2d) 31, 38. 
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VI. SETTING ASIDE, 

Sections 1-272, 1-273 and 1-274 Are Inapplicable.—Sections 
1-272, 1-273 and 1-274, regulating appeals from the clerk 
of the superior court to the judge, are inapplicable to 
appeals from orders or judgments entered by the clerk 
pursuant to this section or § 1-212, since the jurisdiction 
of the judge under this and the following section is original 
as well as appellate. Moody yv. Howell, 229 N. C. 198, 49 
Sa by) (2d esse 

For Jurisdiction of Judge to Set Aside Default Judgment 
Is Original—The judge of a superior court has concurrent 
jurisdiction with the clerk of the court to enter judgments 
by default, and to vacate such judgments, and the juris- 

diction of the judge on motion to set aside a default 
judgment entered by the clerk is original as well as ap- 
pellate. Moody v. Howell, 229 N. C. 198, 49 S. E. (2d) 
233. 

Judgment Is Valid Lien When No Attack Made.—Where 
a judgment by default final instead of by default and in- 
quiry has been rendered for goods sold and delivered on 
open account, the judgment is not void but is merely ir- 
regular, and when no attack is made upon it at the hear- 
ing, it constitutes a valid lien upon the lands of the judg- 
ment debtor. Scott & Co. yv. Jones, 230 N. C. 74, 52 S, 
E. (2d) 219. 

§ 1-212. By default and inquiry. 

The effect of the failure of the defendants to appear in 
response to the summons and complaint personally served 
upon them was to establish pro confesso in the plaintiff a 
right of action of the kind properly pleaded in the com- 
plaint and thereupon the plaintiff became entitled as a 
matter of law to recover on the cause of action set out in 
his complaint. Presnell v. Beshears, 227 N. C. 279, 280, 
41 S. E. (2d) 835, 
Appeals from Judgments Entered by Clerk. — Sections 

1-272, 1-273 and 1-274, regulating appeals from the clerk 
of the superior court to the judge, are inapplicable to ap- 
peals from orders or judgments entered by the clerk pur- 
suant to this section or § 1-211, since the jurisdiction of 
the judge under this and the preceding section is original 
as well as appellate. Moody y. Howell, 229 N. C. 198, 49 
Se (2d) e233t 

Jurisdiction of Judge Is Concurrent and Original.—The 
judge of a superior court has concurrent jurisdiction with 
the clerk of the court to enter judgments by default, and 
to vacate such judgments, and the jurisdiction of the judge 
on motion to set aside a default judgment entered by the 
clerk is original as well as appellate. Moody v. Howell, 

229 N. C. 198, 49 S. E. (2d) 233. 

Cited in Johnson v. Sidbury, 225 N. C. 208, 34 S. E. 
(2d) 67: Rtssell’ v. Edney, ‘227 N. -C.° 203, “41 S$. °R. (2d) 
585; Scott & Co, v. Jones, 230 N. C. 74, 52 S, E. (2d) 219. 

§ 1-214. Judgment by default where no answer 
filed; record; force; docket. 

Cited in Presnell v. Beshears, 227 N. C. 279, 41 S. E. 
(2d) 835. 

§ 1-215. Time for rendering judgments and 
orders. 
Under the former statute, providing that no judgment 

shall be entered by the clerk except on Monday, unless 

otherwise provided, a judgment rendered by the clerk on 

any other day was void. Ange v. Owens, 224 N. C, 514, 
a1 Steal (2d) 521; 

§ 1-215.1. Judgments or orders not rendered on 
Mondays validated. 

Legislature Cannot Validate Void Judgment.—This  sec- 

tion was directly intended to validate judgments not ren- 

dered on Monday as required by th: former statute. How- 

ever, it is well understood that the legislature has no 
power to validate a void judgment. Ange v. Owens, 224 
Nii Gy) 7514, Ble Sp Bie (2d), 521. 

§ 1-218. Rendered in vacation—In all cases 
where the superior court in vacation has jurisdic- 
tion, and all of the parties unite in the proceed- 
ings, they may apply for relief to the superior 
court in vacation, or in term time, at their elec- 

tion. “(Revers 559; o> Code, /sh, 2303: 187162)! ¢;..3; 
1937, c. 361; 1949, c. 719, s. 2; C. S. 598.) 
Editor’s Note-——The 1949 amendment, effective Jan. 1, 

1950, struck out the former second paragraph relating to 
confirmation of judicial sales. 

Cited in Grady v, Parker, 228 N. C. 54, 44 S. E. (2d) 449. 
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§ 1-220. Mistake, surprise, excusable neglect. 

I. IN GENERAL. 

Editor’s Note.—See notes to §§ 1-211, 1-212. 
As to opening default judgment for negligence of attor- 

ney, see 26 N. C. Law Rev. 84. 
Applies Only to Matters of Fact.— 
The relief given under this section, on the ground of “mis- 

take, inadvertence, surprise or excusable neglect’ refers 
to mistake of fact and not of law. Rierson y. York, 227 
N, C575, 578, 42 S. EH. (2d) 902, 
However, the larger part of the court’s jurisdiction un- 

der this section is invoked under ‘excusable neglect’? where 
there is neither mistake of law nor fact. Id. 

So a judgment may be set aside for excusable neglect ir- 
respective of whether the neglect is induced by mistake of 

fact or law. Id. 
Excusable Neglect and Meritorious Defense.— 
Court held without discretion to vacate default judgment 

except upon a finding of fatal irregularity or excusable 
neglect and meritorious defense. Wilson vy. Thaggard, 225 
N. C. 348, 34 S. E. (2d) 140. 
Excusable Neglect Alene Is Insufficient.—A party, moving 

in apt time under the provisions of this section, to set aside 
a judgment taken against him, on the ground of excus- 
able neglect, not only must show excusable neglect, but 
also must make it appear that he has a meritorious defense 
to the plaintiff's cause of action. Hanford vy. McSwain, 
O30 Ne CA 229) Sao. cO) O4. 

Existence of a meritorious cause of action is a prerequi- 
site to relief on motion to vacate former judgment. Cra- 
ver v. Spaugh, 226 N. C. 450, 38 S. EB. (2d) 525, 527. 

Meritorious Defense Must Be Shown.— 

Where defendant was indicted for breaking and entering, 
and upon his failure to appear judgment nisi was entered 

against him and his surety, and sci. fa. issued and served 
upon defendant surety, and upon return of the sci. fa. judg- 
ment absolute was entered against defendant and his surety, 
and subsequently, defendants made a motion to set the 
judgment aside because of surprise and excusable neglect 
alleging that they had been misled because the motion for 
judgment absolute did not appear for hearing on the printed 
calendar of cases to be heard at that term, it was held that 

the motion was properly denied since defendants made no 
allegation that they had any meritorious defense, and none 
was presented on the hearing of their motion. State v. 

O’Connor, 223 N. C. 469, 27 S. E. (2d) 88. 

The question of meritorious defense becomes immaterial 
in the absence of sufficient showing of excusable neglect. 
Johnson v. Sidbury, 225 N. C. 208, 210, 34 S. E. (2d) 67; 
Whitaker v. Raines, 226 N. C. 526, 39 S. E. (2d) 266, 267. 

Surprise at the action of the court did not constitute 

ground for setting aside judgment under this section. This 
section does not afford relief from a judgment on the ground 
of mistake of law. Crissman v. Palmer, 225 N. C. 472, 35 
S. E. (2d) 422. 
Where deed with the notary’s certificate showed 

commission expired before date of deed and grantee 
been in possession thereof approximately twenty years, and 
the plaintiff in his reply, on file some time before the 
trial, had denied that there had been a valid registration 
of the deed under which defendant claimed mineral inter- 
ests, and the record of the commissioning of notaries was 
at all times available to grantee, he could not claim sur- 
prise or inadvertence because record showed notary’s com- 
mission had not expired. Id. 

Applied in Craver v. Spaugh, 226 N. C. 450, 38 S. EB. (2d) 
525. 

Cited in Tomlins y. Cranford, 227 N. C. 323, 42 S. E. 
(2d) 100. 

his 
had 

Il. THE RELIEF. 

Discretionary with the Judge.— 
The discretionary power of the trial court to set aside 

a default judgment for mistake, inadvertence, surprise or 
excusable neglect is a legal discretion and _ reviewable. 

Rierson v. York, 227 N. C. 575, 42 S. E. (2d) 902, 

III. APPLICATION OF THE PRINCIPLES. 

A. Neglect of Party. 

Where Summons Regularly Served.— 
Where, notwithstanding the summons and complaint in 

a civil action were duly served on defendant and copies 
left with him, defendant failed for a period of thirty days 
to acquaint himself with their contents and to file an an- 
swer or other defense, attributing his inattention and nez- 
lect to the similarity of the title of the case to a former 
action and to his preoccupation in the duties of his profes- 
sion, there is no evidence in law to constitute such excusa- 
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ble neglect as would relieve an intelligent and active busi- 
mnessman from the consequences of his conduct as against 
diligent suitors proceeding in accordance with the statute. 
Johnson v. Sidbury, 225 N. C. 208, 34 S. E. (2d) 67. 

Failure to File Proper Answer.—Where there are no find- 
ings of fact which would show excusable neglect on the part 
of defendants, or that the failure to file proper answer and 
undertaking was due to excusable neglect, it is error for 
court to allow defendant’s motion to set aside judgment. 
Whitaker v. Raines, 226 N. C. 526, 39 S. E. (2d) 266, 267. 

Sickness of Attorney.—Findings that the neglect of the 
defendant was due to the incapacity of her lawyer induced 
by serious illness, that she had used due diligence and that 
the attorney’s neglect should not be imputed to her, and 
that defendant has a meritorious defense, is sufficient to 
support the court’s order setting aside a default judgment 
under this section, Rierson vy. York, 227 N. C. 575, 42 S. E. 
(2d) 902. 

B. Neglect of Counsel. 

Failure of Defendant’s Attorney to File Answer.— 
Excusable neglect of an attorney, who fails to file an an- 

swer for the defendants, may not be attributable to his cli- 
ents. Gunter v. Dowdy, 224 N. C. 522, 31 S. E. (2d) 524. 

Where plaintiff issued summons and filed complaint, 
serving both on defendant, who in apt time employed an 
attorney to make answer and resist the suit, and judg- 
ment by default was taken by plaintiff, no answer having 

@ been filed in consequence of the illness and death of the 
wife of defendant’s attorney and the prolonged illness of 
the attorney himself, such circumstances constitute ex- 
cusable neglect under this section, Id. 

IV. PLEADING AND PRACTICE. 

Appeal from Order of Clerk.— 
The clerk of the superior court has authority to relieve 

a party from an irregular judgment or one taken against 
him by mistake, inadvertence, surprise, or excusable neg- 
lect; and, on appeal in such cases from the clerk, the 
judge shall hear and pass upon the matter de novo, finding 
the facts and entering his judgrnent accordingly. Gunter 
v. Dowdy, 224 N. ‘C. 5225,3105S> Beni2d)iv524; 

Discretion of Judge Not Reviewable on Appeal.— 

Where, on a motion to set aside a default judgment un- 
der this section the trial court finds facts sufficient to sup- 
port the conclusion that the litigant’s neglect was excusable, 
objection to the order setting aside the default judgment on 
the ground that the facts were insufficient to show a mis- 
take of fact, is untenable, the finding of excusable neglect 
and meritorious defense being sufficient to support the 
judgment, and the supreme court being bound by the find- 
ings when supported by evidence. Rierson vy. York, 227 
INJ7C5575, "576; "42S" Ee 2d) #902; 

Findings of Court Conclusive.x—Upon motion to set aside 
a judgment under. this section, the findings of the court 
as to excusable neglect and meritorious defense are con- 
clusive on appeal when supported by evidence, but such 
findings are not conclusive if made under a misapprehen- 
sion of the law, in which instance the cause will be re- 
manded to the end that the evidence be considered in its 
true legal light. Hanford v. McSwain, 230 N. C, 229, 53 S. 
E. (2d) 84. 

§ 1-226. When limited by demand in complaint. 

Relief Limited to That Demanded Where No Answer 
Filed.— 

Superior court had power, by a default judgment, to 
declare debtor’s deed conveying realty to wife fraudulent 
and void as to suing creditors, but court acted in excess 
of its jurisdiction when it ordered wife to reconvey the 
lands to her husband and attempted to make the judg- 
ment effective as a transfer of title, where there was noth- 
ing in the cause of action stated by the creditors which ren- 
dered such action either necessary, or upon which it could 
be properly based. Jane v. Becton, 225 N. C. 457, 35 S&S. 
HB. (2d) 334, 336. 

§ 1-228. Regarded as a deed and registered. 

Section Is Partially Superseded by § 47-27.—The provi- 
sion of this section that judgments in which transfers of 
title are declared shall be registered under the same rules 
prescribed for deeds is superseded, as to judgments in emi- 
nent domain proceedings, by the later enactment of chap. 
148, Public Laws of 1917 (§ 47-27), exempting decrees of 
courts of competent jurisdiction in condemnation proceed- 
ings from the requirement as to registration, Carolina 
Power, etc., Co. .v. Bowman, 228 N. C. 319, 45 S. E. (2d) 
531, See also note to § 40-19. 
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§ 1-284. Where and how docketed; lien. 

I. IN GENERAL. 

Order of Resale of Realty Does Not Prolong Life of Lien. 

—Where the bid for real estate, offered at a sale held un- 
der authority of an execution within the period of ten 
years next after the date of rendition of the judgment upon 
which the execution issued, is raised and resales are ordered 
successively under the provision of § 45-28 by which the 
final sale so ordered takes place on a date after the expira- 
tion of said period of ten years, such orders do not have 
the effect of prolonging the statutory life of lien of the 
judgment within the provisions and meaning of this section. 
Cheshire v. Drake, 223 N. C. 577, 27 S. E. (2d) 627. For 
comment on this decison, see 22 N. C. Law Rev. 146. 

II, CREATION OF THE LIEN AND PRIORITIES. 

A. Sufficiency. 

1. Realty. 

A docketed judgment fixes the lien and the debtor can- 
not escape it. Moore v. Jones, 226 N. C. 149, 36 S. E. (2d) 
920, 922. 

B. Priorities. 

Between Judgment and Subsequent Mortgage.— 
A docketed judgment has priority over a subsequently re- 

corded mortgage. Moore v. Jones, 226 N. C. 149, 36 S. E. 
(2d) 920, 922. 

III. PROPERTY SUBJECT TO THE LIEN. 

A. Property Located in County Where Judgment Docketed. 

In General.— 
The owner of a docketed judgment has a lien on all the 

real estate of his debtor within his county. Moore vy. 
Jones, 226 N. C. 149, 36 S. E. (2d) 920, 922. 

V. LOSS OF THE LIEN. 
In General.— 

The lien of a judgment, created upon real estate by the 
provisions of this section, is for a period of ten years from 
the date of the rendition of the judgment and such lien 
ceases to exist at the end of that time, unless suspended 
in the manner set out in the statute. It is in the interest 
of public policy that this statue should be strictly con- 
strued. Cheshire v. Drake, 223 N. C. 577, 27 S. E. (2d) 627. 

Lien Is Lost if Sale Not Made in Ten Years.—This sec- 
tion and § 1-306 clearly manifest the legislative intent that 
the process to enforce the judgment lien and to render it 
effectual must be completed by a sale within the pre- 
scribed time. Hence, it follows that the lien upon lands 
of a docketed judgment is lost by the lapse of ten years 
from the date of the docketing, and this notwithstanding 
execution was begun, but not completed, before the ex- 
piration of the ten years. ‘The only office of an execution 
is to enforce the lien of the judgment by a sale of the 
lands, and this must be done before the lien is lost. The 
execution adds nothing by way of prolongation to the life 
of the lien. McCullen vy. Durham, 229 N. C. 418, 50 S. 
EG) oll. 

Effect of § 45-28.—An execution sale held less than ten 
days before the expiration of ten years after the rendition 
of the judgment was held ineffective, since under former 

§ 45-28, the sale under execution could ‘‘not be deemed to 
be closed under ten days,’ in order to afford oppor- 
tunity for an increase in the bid, and thus the sale could 
not be consummated within the ten year period. ‘The con- 
tentions that the sheriff’s deed related back to the day of 
the sale, and that delay on the part of the sheriff in exe- 
cuting the. deed or making formal return could not ad- 
Peieely affect the rights of the purchaser, were inapposite. 
McCullen v. Durham, 229 N. C. 418, 50 S. E. (2d) 511. 

§ 1-240. Payment by one of several; transfer to 
trustee for payor. 

Editor’s Note.— 
For a discussion of this section in connection with Fed- 

eral Rules of Civil Procedure, see 25 N. C. Law Rev. 245. 
This Section Creates a New Right.— 
At common law no right of action for contribution ex- 

isted between or among joint tort-feasors who were in pari 

delicto, thus the right is statutory, and its use necessarily 
depends upon the terms of this section. Godfrey v. Tide- 

water Power Co., 223 N. C. 647, 649, 27 S. E. (2d) 736. 
Its Purpose.— 
The intent and purpose of this section is to permit a 

defendant, who has been sued in a tort action, to bring 
into the action for purpose of enforcing contribution, any 
joint tort-feasor, against whom the plaintiff could have 
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originally brought suit in the same action. Wilson v. Mas- 
sagee, (224 N..'C.7705, 713, 3298. .) (2d) 335. 

The purpose of the statute is to permit defendants in 
tort actions to litigate mutual contingent liabilities before 
they have accrued, so that all matters in controversy grow- 
ing out of the same subject of action may be settled in one 
action, though the plaintiff in the action may be thus de- 
layed in securing his remedy. Evans vy. Johnson, 225 N. 
C..42385934 Sistnen(2d)0-73; 
But it was not the purpose and it is not the effect of this 

section to create a cause of action in contribution between 
joint tort-feasors when the lex loci delicti gives none. Char- 
nock v. Taylor, 223 N. C. 360, 26 S. E. (2d) 911, 148 A. L, 
R. 1126. 

Right Must be Enforced According to Form of Section. 
—The right to contribution comes from this section, and 
it is to be enforced according to the form of this section. 
Tarkington v. Rock Hill Printing, etc., ‘Co., 230 N. C. 354, 
53 SJ Evi (2d) 269% 
What Must Be Alleged and Proved to Enforce Contribu- 

tion.—Where a judgment has been obtained, arising out of 
a joint tort, and only one of the joint tort-feasors was a 
party and judgment against him alone, to enable such judg- 
ment debtor to recover, under this section, against the 

other joint tort-feasor, he must allege and prove, in an ac- 
tion de novo, the negligence of his alleged joint tort-feasor, 
the defendant, and his duty of contribution. Charlotte vy. 
Cole;* 2237 Ni C.7106;7- 25 7S. lead) 407, 
Right Is Not One of Subrogation—This section gives to 

one joint tort-feasor, who is sued, the right to bring in 
others jointly liable with him and to require them to con- 
tribute proportionately to the payment of any judgment 
which the plaintiff may recover, but this would not include 
the right to step into the plaintiff’s ‘shoes and prosecute 
any claim which he might have against them. ‘The right 
sought to be enforced is one of contribution, and not one 
of subrogation. ‘Tarkington v. Rock Hill Printing, etc., 
Cort 230 SINT C54, © 05, os ch ees(ad ye ecoor 

It Is Not Dependent on Plaintiff’s Continued Right to 
Sue.—The right of one joint tort-feasor to enforce contri- 
bution against another is said to spring from the plaintiff’s 
suit. This right of contribution, however, projects itself 
beyond the plaintiff’s suit, and is not dependent upon 
the plaintiff’s continued right to sue both or all the joint 
tort-feasors. Godfrey v. ‘Tidewater Power Co., 223 N. 
CH GA7PS O7FESS SE. (2dy-736, “149i2 Aza tL, ci Red 183i altsisy the 
joint tort and common liability to suit which gives rise 
to the right to “enforce contribution’? under this section. 
Tarkington v. Rock Hill Printing, etc., Co., 230 N. C. 
354, 53 S. EH. (2d). 269. 
Enforcement of Right of Contribution after Payment of 

Judgment.—The right of contribution may be enforced after 

the liability to the injured party has been extinguished by 
payment of the judgment and its transfer to a trustee for 
the benefit of the paying judgment debtor. Godfrey v. 
Tidewater Power Co., 223 N. C. 647, 27 S. E. (2d) 736. 
Assignment to Third Party Necessary to Claim Subroga- 

tion See Stewart v. Parker, 225 N. C. 551, 35 S. E. (2d) 

615. 
Plaintiff Cannot Be Compelled to Sue Joint Tort-Feasors. 

—In so far as plaintiff is concerned, when he has elected 
to sue only one of joint tort-feasors, the others are not 
necessary parties and plaintiff cannot be compelled to pur- 
sue them; nor can the original defendant avail himself of 
this section to compel plaintiff to join issue with a defend- 
ant he has elected not to sue. Original defendant cannot 
rely on the liability of the party brought in to the original 
plaintiff, but must recover, if at all, upon the liability of 
such party to him. Charnock y. Taylor, 223 N. C. 360, 26 
S. BE.) (2d) 917, 148 A. LR. ©1126. 

Original Defendant Cannot Bring in Injured Third Per- 
sons.—This section neither directly nor by implication au- 
thorizes the bringing in of persons who are apprehended 
to have been damaged or injured, at the convenience of 
the tort-feasor in determining the right to contribution in 
one trial. Fleming v. Carolina Power, etc., Co., 229 N. 
Cae 397;.. 502 Sie By (2d )o: 45, 
On Allegation That Plaintiff Was Joint Tort-Feasor.— 

This section provides that a tort-feasor sued by the in- 

jured person may bring in joint tort-feasors as parties 

defendant, but it does not authorize a party sued for neg- 

ligent injury to join injured third persons upon its allega- 

tion that plaintiff was a joint tort-feasor in causing the 

calamity resulting in injury to himself and such third par- 

ties, and thus force such injured third parties to prosecute 

their claims in plaintiff’s action. Fleming v. Carolina 

Power, etc.,’Co., 229 N. C. 397, 50 S. E. (2d) 45. 
Presumption as to Authority of Attorney to Transfer 

Judgment.—Upon the transfer on the judgment docket of a 



judgment by an attorney of record, acting under authority 
expressly granted by this section, nothing appearing to in- 
dicate that the attorney received less than full value, there 
is a presumption that such attorney acted within the scope 
of his authority, and the burden is on the party seeking to 
set the transfer aside to prove that no such authority ex- 
isted. Harrington v. Buchanan, 224 N. C. 123, 29 S. E. 
(2d) 344. 
Defendants May File 

Joint Tort-Féasors.— 
This section means that in an action arising out of a 

joint tort wherein judgment may be rendered against two 

or more persons or corporations, who are jointly and sev- 
erally liable, and not all who are so jointly and severally 

liable as joint tort-feasors have been made parties defend- 
ant, those who are sued may at any time before judgment, 
upon motion, have the other such joint tort-feasors brought 
in and made parties defendant in order to determine and 
enforce contribution. Wilson v. Massagee, 224 N. C. 705, 
710, 32 S.cK. (2d) -335. 
Burden Is on Original Defendant to Preve Cross Action. 

—Where plaintiff does not demand any relief against a 
codefendant joined by the original defendant as a joint 
tort-feasor, the burden is on the original defendant to prove 
his cross action for contribution, and upon motion of the 
codefendant for nonsuit on the cross action the evidence 
must be considered in the light most favorable to the origi- 
nal defendant upon that cause. Pascal vy. Burke Transit 
Co;,..229 N.C. 4355050. S.05.. (2d) 534. 

Joint and Several Judgment in Favor of Plaintiff Held 
Errer.—Where plaintiffs seeks no affirmative relief against 
a codefendant joined by the original defendant for the pur- 
pose of enforcing contribution against it as a joint tort- 
feasor, it is error for the court to enter joint and several 
judgments in favor of plaintiffs against both defendants 
upon the jury’s finding that both were guilty of actionable 
negligence, since the liability of the codefendant is solely to 
the original defendant on its claim for contribution, Pas- 
cal v. Burke Transit Co., 229 N. C. 435, 50 S. E. (2d) 534. 

Res Judicata——The owner and driver of a car recovered 
judgment against the driver and owner of a truck for dam- 
ages sustained in a collision upon verdict of the jury es- 
tablishing, inter alia, that the plaintiff therein was not 
guilty of contributory negligence. Thereafter the passen- 
gers in the car sued the owner and driver of the truck for 
injuries sustained in the same collision. It was held that 
as between the parties thereto the prior judgment was res 
judicata on the question of whether the driver of the car 
was guilty of negligence contributing to the collision, and 
bars the right of the owner and driver of the truck from 
joining the driver of the car as a joint tort-feasor in the 
second action, § 1-240, notwithstanding that the plaintiffs 
in the second action were not parties thereto or bound by 
the judgment, and could have joined the driver of the car 
as a party defendant had they so elected. Tarkington v. 
Rock Hill Printing, etc., Co., 230 N. C, 354, 53 S. E. (2d) 
269. 

Interstate Commerce.—Where plaintiff sues a defendant 
under § 28-173, alleging that her intestate was killed by the 
negligence of the defendant, the defendant cannot join as a 

joint tort-feasor under this section, a railway company by 
which the plaintiff’s intestate was employed in interstate 
commerce. Wilson v. Massagee, 224 N. C. 705, 709, 32 S. 

E. (2d) 335. 
Cited in Godfrey v. Tidewater Power Co., 224 N. C. 657, 

32 S. E. (2d) 27; McIntyre v. Monarch Elevator, etc., Co., 
aU yoo. D4. ty. ad) “a5. 

§ 1-246. Assignment of judgment to be entered 
on judgment docket, signed and witnessed.—No 

assignment of judgment shall be valid at law to 
pass any property as against creditors or pur- 
chasers for a valuable consideration from the 
donor, bargainor, or assignor, but from the entry 
of such assignment on the margin of the judg- 
ment docket opposite the said judgment, signed 

by the owner of said judgment, or his attorney 
under power of attorney or his attorney of record, 

and witnessed by the clerk or the deputy clerk of 
the superior court of the county in which said 

judgment is docketed: Provided, that when an 
assignment of judgment is duly executed by the 
owner or owners of the judgment and recorded in 
the office of the clerk of the superior court of the 
county in which the judgment is docketed and a 
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specific reference thereto is made on the margin 

of the judgment docket opposite the judgment to 
be assigned, it shall operate as a complete and 
valid transfer and assignment of the judgment. 
(1941, c. 61; 1945, c. 154.) 
Editor’s Note.— 
The 1945 amendment added the proviso. 

Art. 24. Confession of Judgment. 

§ 1-247. When and for what.—A judgment by 
confession may be entered without action either 

in or out of term, either for money due or to be- 
come due, or to secure any person against con- 

tingent liability on behalf of the defendant, or 
both, in the manner prescribed by this article. 
A judgment by confession may be entered for 

alimony or for support of minor children, and 
when the same shall have been entered as pro- 
vided by this article, such judgment shall be bind- 
ing upon the defendant, and the failure of the de- 
fendant to make any payments, as required by 
such judgment, shall, upon proper cause shown to 
the court, subject him to such penalties as may be 
adjudged by the court as in any other case of con- 
tempt of its orders, subject to authority of the 
court to modify said judgment thereafter for 
proper cause shown as provided by law in case of 
adverse judgments in proceedings for such ali- 
mony or support. (Rev., s. 580; Code, s. 570; 
C..C. Ps. 32531947; "c, '95;°C. S! 623.) 
Editor’s Note.—The 1947 amendment added the second 

paragraph, The apparent purpose of the amendment is ex- 
pressly to authorize a simplified method for converting an 
agreement between tke parties into a judgment enforceable 
by contempt. Under prior case law, such an agreement, if 
made a part of a consent judgment in the sense that the 
judgment itself orders the payments to be made, can give 
rise to contempt proceedings; but if the consent judgment 
merely approves the agreement, without expressly ordering 
the payments to be made, it is enforceable only as a con- 
tract.’ 25 N.C. Law Rev.’ 389, 

Art. 25. Submission of Controversy without 
Action. 

§ 1-250. Submission, affidavit, and judgment. 
Applied in Blades v. Norfolk Southern Ry. Co., 224 N. C. 

32, 29 S. E. (2d) 148, with reference to sufficiency of deed to 
convey title; Prince v. Barnes, 224 N. C. 702, 32S. E. (2d) 
224; Schaeffer v. Haseltine, 228 N. C. 484, 46 S. E. (2d) 463. 

Cited in State Distributing Corp. v. Travelers Indemnity 
Co., 224 N. C. 370, 30 S. E. (2d) 377 (dis. op.). 

Art. 26. Declaratory Judgments. 

§ 1-253. Courts of record permitted to enter de- 
claratory judgments of rights, status and other 
legal relations. 

In General.— 

While proceedings under this article have been given a 
wide latitude, nevertheless they are not without limitation, 
and it can hardly be said the court is expected to lend 
its general equity jurisdiction to such proceedings. Bran- 

dis v. Trustees of Davidson College, 227 N. C. 329, 331, 41 
> Ba t(ed)egas: 
Question of Insurer’s Liability—Insurer who issued lia-? 

bility policy insuring defendant’s truck for “business-pleas- ° 
ure’? use could invoke the provisions of Uniform Declara- 
tory Judgment Act to determine whether the truck was 
being used at time of accident within exception clause of 
policy. Tumber Mut. Cas. Ins. Co. v. Wells, 225 N. C. 
547, 35 S. E. (2d) 631. 
Action to Determine Right to Easement.—An action to 

obtain a judicial declaration of plaintiffs’ right to an ease- 
ment appurtenant and by necessity over the lands of de- 
fendants is authorized by this article, and the superior court 
has jurisdiction, it not being a special proceeding to estab- 
lish a cartway which must be instituted before the clerk. 

Carver v. Leatherwood, 230 N. C. 96, 52 S. BE. (2d) 1. 
Applied in Oxford Orphanage vy. Kittrell, 223 N. C. 427,, 
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27S. E. (2d) 133; Williams v. Rand, 223 N. C. 734, 28 S. 
E. (2d) 247; In re Battle, 227 N. C. 672, 44 S. E. (2d) 212; 
Buffaloe v. Barnes, 226 N. C. 313, 38 S. E. (2d) 222; Pat- 
terson v. Brandon, 226 N. C. 89, 36 S. E. (2d) 717, 163 A. 
J, R. 1150; First Security Trust Co. v. Henderson, 226 N. 
C. 649, 39 S. BE. (2d) 804; Williams v. Johnson, 228 N. C. 
732, 47 S. B. (2d) 24; Ward v. Black, 229 N. C. 221, 49 S. 
E. (2d) 413. 

§ 1-254. Courts given power of construction of 
all instruments. 

In action by executor under Declaratory Judgment Act 
for construction of will and to determine validity of assign- 
ment of interest in legacy, motion to dismiss for want of 

jurisdiction denied where the controversy over the valid- 

ity of assignment was originally brought into court by 

executor, as it is entitled to have matter determined in pres- 
ent proceeding. First Security Trust Co, v. Henderson, 

226 N. C. 649, 39 S. E. (2d) 804. 
Cited in First Security Trust Co. v. Henderson, 225 N. 

C567, .35..S..E.,, (2d). 694. 

§ 1-255. Who may apply for a declaration. 
A proceeding may not be maintained under this and other 

sections of this article by trustees under a will to invoke 

the general equitable powers of the court to authorize them 

to sell, mortgage or lease a part of the trust property for 

benefit and preservation of the trust, since such remedy 

goes far beyond a mere declaration of plaintiffs’ rights or 

a mere obtaining of direction to plaintiffs to do or refrain 

from doing any act in their fiduciary capacity. Brandis 

v. Trustees of Davidson College, 227 N. C, 329, 41 S. E. 

(2d) 833. For comment upon the decision in this case, see 

26 N. C. Law Rev. 69. 
Applied in Citizens Nat. Bank v. Corl, 225 N. C. 96, 33 

S. E. (2d) 613. 

§ 1-256. Enumeration of declarations not exclu- 

sive. 
The purpose of this section is to grant “declaratory re- 

lief’? and remove uncertainties when properly presented. 

Brandis v. Trustees of Davidson College, 227 N. C. 329, 331, 

41 S. E. (2d) 833. : 

§ 1-261. Jury trial. 
Question of Insurer’s Liability.—Where insurer alleged 

exclusion from liability on policy and insured alleged cov- 

erage, and cOverage was conceded unless use of vehicle was 

within exception clause in policy, the issue of exclusion 

was an issue of fact which should have been determined by 
jury and rendering judgment on pleadings was error. Lum- 
ber Mut. Cas. Ins. Co.-v. Wells, 225 No C. 547, 35 S. E, 
(2d) 631. 

Art. 27. Appeal. 

§ 1-269. Certiorari, recordari, and supersedeas. 

II. CERTIORARI. 

B. General Consideration. 

Substitute for Appeal.— 
“As no appeal lay, a certiorari as a substitute therefor 

cannot be granted.” State v. Todd, 224 N. C. 776, 32 S. 
E, (2d) 313, quoting Guilford County vy. Georgia Co., 109 
Nero Sl0 10 Os Bs BOL. 

D. Requirements of Application. 

Mere Allegation of Fraud Is Insufficient——In Hunsucker 
v. Winborne, 223 N. C. 650, 657, 27 S. E. (2d) 817, it was 
held that conceding the complaint to be a petition for writ 
of certiorari to review the ruling of the Municipal Board 
of Control in respect to the sufficiency of the signatures to 
a petition to change the name of a town, it fails to make 
proper showing of merit, upon which alone certiorari will 
issue, since the mere allegation in a pleading that an act 
was induced by fraud is insufficient. 

§ 1-271. Who may appeal. 
Only the party aggrieved may appeal from the Superior 

Court to the Supreme Court. Watkins v. Grier, 224 N. C. 

334, 30 S. E. (2d) 219. 
Where no error is found on plaintiff’s appeal from a 

judgment in defendant’s favor, defendant’s appeal on the 
ground that the entire proceeding was void will be dis- 
missed, since only the party aggrieved may appeal. In re 

Westover Canal, 230 N. C. 91, 52 S. E. (2d) 225. 
Appeals for Purposes of Delay.—One who challenges 

neither the proceeding nor the judgment below and appeals 

only for purposes of delay, is not the “party aggrieved” 

TO VOLUME ONE § 1-277 

within the meaning of this section. 
son, 226 N. C. 742, 40 S. E. (2d) 351. 
Appeal by Garnishee and Delinquent Taxpayer.—Where a 

proceeding to garnishee funds in a bank account belonging 
to a delinquent taxpayer, under § 105-242, is dismissed for 
want of jurisdiction, neither the garnishee nor the alleged 
delinquent taxpayer is the “party aggrieved,’ within the 
meaning of this section and neither may prosecute an ap- 
peal. Gill v. McIean, 227 N. C. 201, 41 S. EB. (2d) 514. 
Where defendant was granted new trial in superior court 

on two of his exceptions, he could not have the rulings 
upon his other exceptions reviewed unless reversible error 
appeared on plaintiff’s appeal, as defendant was not the 
“party aggrieved” within the meaning of this. section. 

Starnes v. Tyson, 226 N. C. 395, 38 S. EB. (2d) 211, 213. 

Stephenson v. Wat- 

§ 1-272. Appeal from clerk to judge. 

Section Does Not Apply Where Judge and Clerk Have, 
Concurrent Jurisdiction.—This section and §§ 1-273 and 1-274, 
regulating appeals from the clerk of the superior court to 
the judge, have no application in regard to appeals from 
orders and decrees in proceedings over which the judge of 
the superior court has concurrent jurisdiction, Moody v. 
Howell, 229 N. C. 198, 49 S. KE. (2d) 233. 

Review of Ruling Where Clerk Had Original Jurisdiction. 

—In order to entitle the judge of the Superior Court to re- 
view a ruling of the clerk in a matter in which the latter 
has original jurisdiction the procedure prescribed by this 
section must be followed. Muse v. Edwards, 223 N. C. 153, 
25S (ed) 400. 

An appeal from a void order of the clerk of the superior 

court cannot be dismissed as frivolous. In re Sale of Land 
of Sharpe,, 230) 9.” C.+.412,553. -S5_B; » Cd)),302, 

§ 1-278. Clerk to transfer issues of fact to civil 
issue docket, 

Cross Reference.—As to procedure where judge and clerk 

have concurrent jurisdiction, see note to § 1-272. 

§ 1-274. Duty of clerk on appeal. 

Cross Reference.—As to procedure where judge and clerk 
have concurrent jurisdiction, see note to § 1-272, 

§ 1-276. Judge determines entire controversy; 
may recommit. = 
Judge May Determine Entire Controversy.— 
Where the clerk of the superior court exceeds his author- 

ity or is without jurisdiction to make the decree, if the 
cause comes within the general jurisdiction of the superior 
court and invokes the proper exercise of its power, by vir- 
tue of this section the judge upon appeal may proceed to 
consider and determine the matter as if originally before 
him. McDaniel v. Leggett, 224 N. C. 806, 32 S. EB. (2d) 

602. 
Appeal from Actien of Clerk in Probate Proceedings.— 

Upon appeal to the superior court from action of the clerk 
taken in the exercise of his probate jurisdiction, the juris- 
diction of the superior court is derivative, and this section 
does not apply. In re Will of Hine, 228 N. C. 405, 45 S. E. 
(2d) 526. 

Thus where a clerk is without jurisdiction to make an 
order in probate proceedings, by reason of the filing of a 
caveat and the transfer of the cause to the civil issue 
docket, the error is not cured by the order of the resi- 

dent judge of the superior court who heard the motion on 
appeal and affirmed the order of the clerk. Id. 
Applied in Garner y. Phillips, 229 N. C. 160, 47 S. E. (2d) 

845. 

§ 1-277. Appeal from superior court judge. 

Il. APPEAL IN GENERAL. 

B. From What Decisions, Orders, etc., Appeal Lies. 
Final Judgment.— 
In accord with 2nd paragraph in original. 

ver Privette; 1230 “NiC. 852261 (Si Es" (2d) 925; 
Interlecutory Orders.— 
In accord with 2nd paragraph 

Viserivette; +230 (NAIC 52 51 FS: 
In accord with 8th paragraph 

v. Privette, 230 N. C. 52, 51 S. 
Motions to Strike Allegations 

tions.—While the supreme court 
from an order denying a motion to strike allegations from 
the pleadings, since the pleadings are read to the jury 
and chart the course of the trial and determine in large 
measure the competency of the evidence, and _ therefore 

denial of the motion may impair or imperil substantial 
rights, this reasoning does not apply to motions to strike 

See Privette 

in original. See Privette 
FE. (2d) 925. 
in original. 
EB, (2d)925; 

from Pleadings and Mo- 
may entertain an appeal 

See Privette 



§ 1-279 

allegations from a motion before the court, since no sub- 
stantial right is likely to be impaired or seriously imper- 
iled by the denial of the motion. Privette v. Privette, 
230 NiO aso2, 801 See. Esp (ed) wi9ch 

Exceptions to and Motion to Strike Referee’s Report.— 
An appeal from the overruling of exceptions to the report 
of the referee and to the overruling of the motion that the 
entire evidence reported by the referee be stricken be- 
cause not signed by the witnesses, § 1-193, will be dis- 
missed as_ premature. Bakami. Constr.,-etci, Co. v. 
Thomas, 230 N.C. 516; 53 S. E. (2d) 519. 

C. What Supreme Court Will Consider. 

Moot Question.— , 
Appellate courts will not hear and decide what may prove 

to be only a moot case, or review a judgment at the in- 
stance of appellants who represent that compliance will be 
forthcoming only in the event of a favorable decision. In 

‘re Morris’ Custody, 225 N. C. 48, 50, 33 S. E. (2d) 243. 

§ 1-279. When appeal taken. 

Applied in Mason vy. Moore County Board of Com’rs, 229 
IN HE 8626;" OLS: =. (2a) eo, 

§ 1-280. Entry and notice of appeal. 
Record Must Show Appeal by Party Seeking Review.— 

Appeal by the party seeking review is necessary to give 
the supreme court jurisdiction, and this fact must appear 
by appeal entry of record, and in the absence of appeal 
entry of record the purported appeal must be dismissed. 
The supreme court is without power to correct the rec- 
ord, since it can have no jurisdiction of the cause, nor 
may counsel correct the record proper by stipulation. Ma- 
son v. Moore County Board of Com’rs, 229 N. C. 626, 51 
S. E. (2d) 6; 

§ 1-282. Case on appeal; statement, service and 
return. 

II, GENERAL CONSIDERATIONS—COUNTERCASE, 

Where Record Constitutes Case on Appeal.—Upon excep- 
tion and appeal from judgment denying a motion upon facts 
found and incorporated in the judgment, the record consti- 
tutes the case on appeal, and appellant is not required to 
serve a statement of case on appeal, and motion to dis- 

miss for his failure to do so will be denied. Privette v. 
Allen, 227 N. C. 164, 41 S. E. (2d) 364. 
When Case on Appeal Essential—In Russos vy. Bailey, 

22S NE Cue 788, 947 Santee Madjonacemit, 1s) Said: we Exceptions 
which point out alleged errors occurring during the prog- 
ress of a trial in which oral testimony is offered can be 
presented only through a ‘case on appeal’ or ‘case agreed’ 
* * * This is the sole statutory means of vesting this 
court with jurisdiction to hear the appeal.” Western North 
Carolina Conference v. Talley, 229 N. C. 1, 47 S. E. (2d) 

467. 
Applied in State vy. Cannon, 227 N. C. 336, 42 S. E. (2d) 

343; Hoke v. Atlantic Greyhound Corp., 227 N. C. 374, 42 
S. E. (2d) 407. 

VI. RELIEF GRANTED. 

Exceptions Relating to Oral Testimony Treated as Nul- 
lity—Where there is no caSe on appeal, exceptions relat- 
ing to the oral testimony must be treated as a nullity, 
leaving only the exception to the judgment, which presents 
the sole question whether upon the facts found and ad- 
mitted the court correctly applied the law. Russos v. Bai- 
ley, 228: N. Cy 7783, 47, So. &. (2d) 22, 

Court Can Reverse Only for Error on Face of Record.— 
Where there is no proper statement of case on appeal the 
supreme court can determine only whether there is error 
on the face of the record proper. Western North Carolina 
Conference v. Talley, 229 N. C. 1, 47 S. FE. (2d) 467. 

§ 1-283. Settlement of case on appeal. 
Appellant’s Duty When Case Settled.— 

Where the trial court adopts appellant’s statement cf 
case with modifications, appellant is under duty to have 
the statement of case as modified redrafted and submitted 
to the judge for signature, and upon failure to do so there 
is no “case on appeal.’’ Western North Carolina Confer- 
ence v. Talley, 229 N. C. 1, 47 S. E. (2d) 467. 

Duty of Judge.— 

The trial judge alone has jurisdiction to modify, amend 
or strike out entries of appeal or extension of time for 
service of case on appeal and countercase, or motion to 
strike out purported case on appeal. Hoke v. Atlantic 
Greyhound Corp., 227 N. C. 374, 42 S. E.. (2d) 407. 
He Cannot Settle Case by Anticipatory Order.—When 

oral evidence is offered, the judge cannot settle the case 
on appeal by an anticipatory order. Russos v. Bailey, 228 
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N. C. 783, 47 S. E. (2d) 22; Western North Carolina Con- 
ference v. Talley, 229 N. C. 1, 47 S. E. (2d) 467. 
A recitation by the court in the entries of appeal that 

the evidence should be included in the case on appeal is 
insufficient as a settlement of case on appeal where oral 
evidence has been offered, since such anticipatory order 
cannot settle or determine what evidence was adduced at 
the hearing. Russos v. Bailey, 228 N. C. 783, 47 S. E. 
(2d) 22. 
Judge May Act Only Where Counsel Disagree.—The trial 

court is without authority to settle a case on appeal until 
and unless there is a disagreement of counsel. Russos vy. 
Bailey, 228 N.C. 783, 47 S. #., (2d) 22. 

Failure of Judge to Settle Case.—Under this section, the 
judge is given power to settle the case on appeal, and or- 
dinarily, the only supervision which may be exercised over 
the judge charged with this duty is to see that it is per- 
formed. Jindsay y. Brawley, 226 N. C. 468, 38 S. E. (2d) 
528, 530. 

Effect of Absence of Judge from District.— 
In accord with 1st paragraph in original. See Hoke v. 

Atlantic Greyhound Corp., 227 N. C. 374, 42 S. E. (2d) 407. 
Retirement of Judge.— 
In accord with 1st paragraph in original. See Hoke v. 

Atlantic Greyhound Corp., 227 N. C. 374, 42 S. E. (2d) 407. 
Errors and omissions in the case on appeal are corrected 

upon certiorari and cannot be brought upon exception taken 
at the time the case is settled. Lindsay v. Brawley, 226 N. 
C. 468, 38 S. E. (2d) 528, 530. 
Applied in State v. Cannon, 227 N. C. 336, 42 S. E. (2d) 

343. 

§ 1-284. Clerk to prepare transcript. 

Motion to Dismiss Allowed.—On appeal to supreme court 
from order dismissing motion to have respondent subjected 
to contempt order for refusal to pay amounts due under 
prior judgment, where pleadings in action in which judg- 
ment was entered were not brought up as a part of the 
record and such pleadings were a necessary part of the 
record as determining the character of the action and ju- 
risdiction and power of the court, motion to dismiss appeal 
was allowed. Campbell v. Campbell, 226 N. C. 653, 39 S. 
E. (2d) 812. 

Cited in Lindsay v. Brawley, 226 N. C. 468, 38 S. E. (2d) 
528. 

§ 1-288. Appeals in forma pauperis; clerk’s fees. 

The 1937 amendment to this section does not permit the 
filing of an affidavit of the party appealing or certificate 
of counsel when no such certificate or affidavit was filed 
within the time prescribed by this section. Clark y. Clark, 
225 N. C. 687, 689, 36 S. E. (2d) 261. 
Purpose of Section.—The statutory provision for appeals 

in forma pauperis is to preserve the right of appeal to those 
who, by reason of their poverty, are unable to make a rea- 
sonable deposit or give security for the payment of costs 
incurred on appeal to the supreme court. It is not to be 
used as a subterfuge to escape payment of costs which 
otherwise might be taxed against the appellant. Perry v. 
Berryse 2o0WN, «Gernolose DS. on ned) nave 

Section Mandatory.— 

Requirements of this section, relating to \appeals to su- 
preme court from the superior court in a civil action, with- 
out making the deposit or giving the security required by 
law for such appeals, are mandatory and jurisdictional, 
and unless this section is complied with, the supreme court 
will take no cognizance of the case, except to dismiss it. 
Clark v. Clark, 225 N. C. 687, 36 S.. E.. (2d) 261. 
The requirements of this section, allowing appeals in 

forma pauperis, are mandatory, not directory, and a fail- 
ure to comply with the requirements deprives the supreme 
court of any appellate jurisdiction. Williams y. Tillman, 
229 N. ‘C. 434, 50 S.-H. (2d) 33. 

Affidavit Is Essential—Where the order allowing the ap- 
peal in forma pauperis is not supported by the statutory 
affidavit, there can be no authority for granting the ap- 
peal in forma pauperis, and the supreme court acquires no 

jurisdiction and can take no cognizance of the case except 
to dismiss it from the docket. Williams v. Tillman, 229 
NSCY? 4345, SONS Ew Cdpili33y 

Right of Party to Appeal In Forma Pauperis. — On the 
hearing of an order to show cause why defendant should 
not be attached for contempt for wiliful failure to comply 
with an order that he make monthly subsistence payments 
to his wife, the court entered an order upon its finding 
that defendant was earning $300.00 per month, and per- 
mitted defendant to appeal from the order in forma pau- 
peris. The cause was remanded to the end that the court 
may determine whether defendant was in fact entitled to 
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appeal in forma pauperis. Perry v. Perry, 230 N. C. 515, 
53S. E. (2d) 457. 

§ 1-294. Scope of stay; security limited for fi- 
duciaries. 
An appeal from an interlocutory order stays all further 

proceedings in the lower court in regard to matters relat- 
ing to the specific order appealed from, but the action re- 
mains in the lower court and it may proceed upon any 
other matter included in the action upon which action was 
reserved or which was not affected by the judgment ap- 
pealed from. Safie Mfg. Co. v. Arnold, 228 N. C. 375, 
45 S. E. (2d) 5772. 

§ 1-299. Appeal from justice heard de novo; 
judgment by default; appeal dismissed. 

Il. GENERAL CONSIDERATIONS. 

Trial De Nevo.— 

When an appeal is taken from the judgment of a jus- 
tice of the peace to a superior court, it shall be reheard, 

that is, heard de novo. Brake v. Brake, 228 N. C. 609, 46 
S. E. (2d) 643. 

On appeal to the Superior Court from a judgment of a 
justice of the peace, defendants are entitled to a trial de 
novo, even when they are called and fail to appear. Globe 
Poster Corp. v. Davidson, 223 N. C. 212, 25 S. EB. (2d) 557. 

V. DISMISSAL FOR FAILURE TO DOCKET— 
RECORDARI. 

When Appeal Not Dismissed.— 
The statute relating to the Greensboro municipal-county 

court prescribed that appeals therefrom should be gov- 
erned by the rules governing appeals from justices of the 
peace. Through no fault of appellant, its appeal was not 
filed within ten days after notice of appeal in open court, 
but was filed during the next succeeding term of the su- 
perior court. If it had been filed within the ten-day pe- 
riod, it would not have been on the superior court docket 
for ten days prior to the beginning of the term. It was 
held that appellee is not entitled to dismissal of the ap- 
peal at such term of the superior court notwithstanding 
appellant’s failure to apply for recordari. Starr Elec, Co. 
v. Lipe Motor Lines, 229 N. C. 86, 47 S. E. (2d) 848. 

§ 1-300. Appeal from justice docketed for trial 
de novo. 

Cited in Starr Elec. Co. v. Lipe Motor Lines, 229 N. C. 
86, 47 S. E. (2d) 848. 

Art. 28. Execution. 

§ 1-302. Judgment enforced by execution. 

The issuance of an execution does not prolong the life of 
lien, nor stop the running of the statute of limitation. 
Cheshire v. Drake, 223 N. C. 577, 583, 27 S. E. (2d) 627, 

§ 1-305. Clerk to issue, in six weeks; penalty. 

Payment of Fees, etc.— 
In accord with original. See State Board of Education 

v. Gallop, 227 N. C. 599, 606, 44 S. E. (2d) 44. 

§ 1-306. Enforcement as of course. 
Sale Must Be Completed within Ten Years.—This section 

and § 1-234 clearly manifest the legislative intent that the 
process to enforce the judgment lien and to render it ef- 
fectual must be completed by a sale within the prescribed 
time. Hence, it follows that the lien upon lands of a 
docketed judgment is lost by the lapse of ten years from 
the date of the docketing, and this notwithstanding execution 
was begun, but not completed, before the expiration of the 
ten years. The only office of an execution is to enforce the 
lien of the judgment by a sale of the lands, and this must 
be done before the lien is lost. The execution adds noth- 
ing by way of prolongation to the life of the lien. McMui- 
len v. Durham, 229 N. C. 418, 50 S, E. (2d) 511. 
Execution Sale Held Less than Ten Days before Expira- 

tion of Ten Years.—See notes to § 1-234. 
Effect of Enjoining Execution.—A party may nct enjoin 

execution on a judgment until the statute of limitations 
has run and then plead the bar of the statute against the 
judgment. Holden v. Totten, 228 N. C. 204, 44 S. BE. (2d) 
874, t 

§ 1-307. Issued from and returned to court of 
rendition.—Executions and other process’ for 
the enforcement of judgments can issue only 
from the court in which the judgment for the 
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enforcement of the execution or other final proc- 
ess was rendered; and the returns of executions 

or other final process shall be made to the court 
of the county from which it issued. In all cases 
prior to the first day of March, one thousand nine 
hundred and forty-five, where a judgment has 
been rendered in the superior court of one county 

and the transcript thereof has been docketed in the 
office of the clerk of the superior court of some 
other county or counties, all executions heretofore 
issued on such docketed transcript of judgment 

and all homestead proceedings, execution sales, 

judicial sales and assignments related thereto and 
based thereon are hereby declared to be lawful, 
legal and binding upon all purchasers, judgment 
debtors, judgment creditors, assignors and assign- 

ees, and on all parties to the original action and on 
all parties to or affected by any proceedings re- 
lated to or based upon such execution, and all 

such sales, purchases, proceedings and assign- 

ments are hereby validated. (Rev., s. 623; Code, 
Ss) AGH 87186. 7491881, 60.752-1945> c, Wvse Ces, 

669.) 
Editor’s Note.—The 1945 amendment added the second sen- 

tence. 

§ 1-310. When dated and returnable. 

By this statute the legislature has fixed the life of an ex- 
ecution. It begins on the day of the issuance of the execu- 
tion, and by limitation terminates ninety days from the 
date of it. It may not be returned in less than forty days 
but must be returned in ninety days. Hence, under this 
statute an execution should be made returnable “not less 
than forty nor more than ninety days’ from its date. And 
while failure to follow the statute makes an execution irregu- 
lar. the life of it as fixed by the statute is not affected. 

Gardner v. McDonald, 223 N. C. 555, 557, 27 S. E. (2d) 522. 
Applied in State Board of Education y. Gallop, 227 N. C. 

599, 4° S. E. (2d) 44. 

§ 1-811. Against the person. 
Provided, that where the facts are found by a 

jury, the verdict shall contain a finding of facts 
establishing the right to execution against the per- 
son; and where jury trial is waived and the court 

finds the facts, the court shall find facts establish- 

ing the right to execution against the person. 
CReys sh625 "Code; s. 4473) 1891" ci7541" 57923 
C. C. P., s. 260; 1947, c. 781; C. S. 673.) 
Editor’s Note.—The 1947 amendment added the above pro- 

viso at the end of this section, As the rest of the sec- 
tion was not affected by the amendment it is not set out. 
The 1947 amendment is apparently simply a recognition of 
existing case law. 25 N. C. Law Rev. 390. 

§ 1-321. Entry of returns on judgment docket; 

penalty. 
Applied 

Cc. 599, 44 S. E. 

§ 1-324: Repealed by Session 
LO Se 2: 

Editor’s Note.--Section 6 of the repealing act made it ef- 
fective Jan. 1, 1950. The repealed section had been amended 
by chapter 781 of 1947 Session Laws, 

in State Board of Education y. Gallop, 227 N. 
(2d) 44, 

Laws 1949, ec. 

Art. 29. Execution and Judicial Sales. 

§§ 1-325 to 1-828: Repealed by Session Laws 
1949, c. 719, s. 2. 
Editor’s Note.—Section 6 of the repealing act made it ef- 

fective Jan. 1, 1950. 

§ 1-329: Transferred to § 1-339.72 by Session 
Laws 1949, c. 719, s. 3. 
Editor’s Note.—The transferring act is effective as of Jan, 

1, 1950. 
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§ 1-330: Repealed by Session Laws 1949, c. 

W719, s.°2. 

Editor’s Note.—Section 6 of the repealing act made it ef- 

fective Jan. 1, 1950. 

§ 1-381: Transferred to § 1-339.73 by Session 
Laws 1949, c. 719, s. 3. 
Editor’s Note.—The transferring act is effective as of Jan. 

1, 1950. 

§ 1-332: Transferred to § 1-339.74 by Session 

Laws 1949, c. 719, s. 3. . 

Editer’s Note.—The transferring act is effective as of Jan. 
1, 1950. 

§§ 1-333, 1-334: Repealed by Session 
1949, c. 719, s. 2. 

Editor’s Note.—Section 6 of the repealing act made it ef- 
fective Jan. 1, 1950. 

§ 1-335: Transferred to § 1-339.75 by Session 
Laws 1949, c. 719, s.3. 

Editer’s Note.—The transferring act is effective as of Jan. 

1, 1950. 

§ 1-336: Repealed by Session Laws 

TAG S'S. ey 

Editor’s Nete.—Section 6 of the repealing act made it ef- 

fective Jan. 1, 1950. 

§ 1-387: Transferred to § 1-339.49 by Session 
Laws 1949, c. 719, s. 2. 
Editer’s Note.—The transferring act is effective as of Jan. 

1, 1950, 

§ 1-338: Transferred to § 
Laws 1949, c. 719, s..2. 

Editor’s Note.—The 

Jann d,. pI9S0. 

§ 1-339: Repealed by Session Laws 1949, c. 
TAI WSae- 

Editor’s Note.—Section 6 of the repealing act made it ef- 

fective Jan. 1, 1950. 

Art. 29A. Judicial Sales. 

Part 1. 

§ 1-339.1. Definitions.—(a) A judicial sale is a 
sale of property made pursuant to an order of a 

judge or clerk in an action or proceeding in the 
superior court, including a sale pursuant to an 
order made in an action in court to foreclose a 
mortgage or deed of trust, but is not 

(1) A sale made pursuant to a power of sale 
a. Contained in a mortgage, deed of 

trust, or conditional sale contract, or 
b. Granted by statute with respect to a 

mortgage, deed of trust, or conditional 

sale contract, or 
(2) A resale ordered with respect to any sale 
described in subsection (a) (1), where such 
original sale was not held under a court order, 
or 
(3) An execution sale, or 
(4) A sale ordered in a criminal action, or 
(5) A tax foreclosure sale, or 
(6) A sale made pursuant to article 4 of 
chapter 35 of the General Statutes, relating to 
sales of estates held by the entireties when 
one or both spouses are mentally incompe- 
teneon 

(7) A sale made in the course of liquidation 
of a bank pursuant to G. S. § 53-20, or 
(8) A sale made in the course of liquidation 
of an insurance company pursuant to article 
17A of chapter 58 of the General Statutes, or 
(9) Any other sale the procedure for which 

Laws 

1949, c¢. 

-339.50 by Session 

transferring act is effective as of 

General Provisions. 
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is specially provided by any statute other than 
this article. 

(b) As hereafter used in this artiele, 
means a judicial sale. (1949, c. 719, s. 1.) 
Editor’s Note.—Section 6 of the act inserting this article 

makes it effective as of Jan. 1, 1950. Section 4 of the act 
provides that it shall not apply to any judicial sale when 
the original order of sale has been issued prior to such 
effective date, and § 5 provides that the present law shall 
remain in effect for the completion of judicial sales to 

which the act, under § 4, does not apply. 
For a brief discussion of this article, see 27 N. C. Law 

Rev. 479. 

§ 1-339.2. Application of Part 1—The provi- 
sions of Part 1 of this article apply to both public 
and private sales except where otherwise indicated. 
(1949, c. 719, s. 1.) 

§ 1-339.3. Application of article to sale ordered 
by clerk; by judge; authority to fix procedural de- 
tails—(a) The procedure prescribed by this arti- 
cle applies to all sales ordered by a clerk of the 

superior court. 
(b) The procedure prescribed by this article 

applies to all sales ordered by a judge of the su- 
perior court, except that the judge having juris- 
diction may, upen a finding and a recital in the 
order of sale of the necessity or advisability there- 
of, vary the procedure from that herein prescribed, 
but not inconsistently with G. S. § 1-339.6 restrict- 
ing the place of sale of real property, and not in- 
consistently with G. S. § 1-339.27 (a) and G. S. 
§ 1-339.36 requiring that a resale be ordered when 
an upset bid is submitted. 

(c) The judge or clerk of the superior court 
having jurisdiction has authority to fix and deter- 
mine all necessary procedural details with respect 
to sales in all instances in which this article fails 
to make definite provisions as to such procedure. 
(1949, c. 719, s. 1.) 

§ 1-339.4. Who may hold sale—An order of 
sale may authorize the persons designated below 
to hold the sale: 

(1) In any proceeding, a commissioner spe- 
cially appointed therefor; or 
(2) In a proceeding to sell property of a de- 
cedent, the administrator, executor or collec- 

tor of such decedent’s estate; 
(3) In a proceeding to sell property of a 
minor, the guardian of such minor’s estate; 
(4) In a proceeding to sell property of an in- 
competent, the guardian or trustee of such 
incompetent’s estate; 
(5) In a proceeding to sell property of an 
absent or missing person, the administrator, 
collector, conservator, or guardian of the es- 
tate of such absent or missing person; 
(6) In a proceeding to foreclose a deed of 
trust, the trustee named in the deed of trust; 
(7) In a receivership proceeding, the re- 
ceiver. (1949, c. 1719)! 's. 4.) 

§ 1-339.5. Days on which sale may be held.—A 
sale may be held on any day except Sunday. (1949, 
C19 wis 1a) 

§ 1-339.6. Place of public sale-—(a) Every pub- 
lic sale of real property shall be held in the county 
where the property is situated unless the property 
consists of a single tract situated in two or more 
counties. 

(b) A public sale of a single tract of real prop- 
erty situated in two or more counties may be held 

“sale” 
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in any one of the counties in which any part of 

the tract is situated. For the purposes of this 

section, a “single tract” means any tract which 

has a continuous boundary, regardless of whether 

parts thereof may have been acquired at different 

times or from different persons, or whether it may 

have been subdivided into separate units or lots 
or whether it is sold as a whole or in parts. 

(c) A public sale of personal property may be 
held at any place in the state designated in the 

order. (1949, c. 719, s. 1.) 

§ 1-339.7. Presence of personal property at pub- 
lic sale required—The person holding a public 
sale of personal property shall have the property 
present at the place of sale unless the order of 
sale provides otherwise as authorized by G. S. § 
1-339.13 (c). (1949, c. 719, s. 1.) 

§ 1-339.8. Public sale of separate tracts in dif- 
ferent counties—(a) When an order of public 
sale directs the sales of separate tracts of real 
property situated in different counties, exclusive 
jurisdiction over such sale remains in the superior 
court of the county where the proceeding, in 
which the order of sale was issued, is pending, 

but there shall be a separate advertisement, sale 
and report of sale with respect to the property 
in each county. In any such sale proceeding, the 
clerk of the superior court of the county where 
the original order of sale was issued, has juris- 

diction with respect to the resale of separate 
tracts of property situated in other counties as 
well as in the clerk’s own county, and an upset 
bid may be filed only with such clerk, except in 
those cases where the judge retains resale juris- 
diction pursuant to G. §. § 1-339.27. 

(b) The report of sale with respect to all sales 
of separate tracts situated in different counties 
shall be filed with the clerk of the superior court 

of the county in which the order of sale was is- 
sued, and is not required to be filed in any other 
county. 

(c) The sale, and each subsequent resale, or 
each such separate tract shall be subject to a sep- 
arate upset bid; and to the extent deemed neces- 
sary by the judge or clerk of the superior court 
of the county where the original order of sale 
was issued, the sale of each tract, after an upset 
bid thereon, shall be treated as a separate sale 
for the purpose of determining the procedure ap- 
plicable thereto. 

(d) When real property is sold in a county 
other than the county where the proceeding, in 
which the sale was ordered, is pending, the per- 
son authorized to hold the sale shall cause a 
certified copy of the order of sale to be recorded 
in the office of the register of deeds of the county 
ae such property is situated. (1949, c. 719, 
CHES 

§ 1-339.9. Sale as a whole or in parts.—(a) 
When real property to be sold consists of separate 
lots or other units or when personal property 
consists of more than one article, the judge or 
clerk of the superior court having jurisdiction 
may direct specifically 

(1) That it be sold as a whole, or 
(2) That it be sold in designated parts, or 
(3) That it be offered for sale by each 
method, and then sold by the method which 
produces the highest price. 
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(b) When real property to be sold has not been 
subdivided but is of such nature that it may be 
advantageously subdivided for sale, the judge or 
clerk having jurisdiction may authorize the sub- 
divisicn thereof and the dedication to the public 
of such portions thereof as are necessary or ad- 
visable for public highways, streets, alleys, or 

other public purposes. 
(c) When an order of sale of such real or per- 

sonal property as is described in subsection (a) of 
this section makes no specific provision for the 
sale of the property as a whole or in parts, the 
person authorized to make the sale has authority 
in his discretion to sell the property by whichever 
method described in subsection (a) of this section 
he deems most advantageous. (1949, c. 719, s. 1.) 

§ 1-839.10. Bond of person holding sale.—(a) 
Whenever a commissioner specially appointed or 
a trustee in a deed of trust is ordered to sell prop- 
erty, the judge or clerk of the superior court hav- 

ing jurisdiction 

(1) May in any case require the commissioner 
ot trustee, before receiving the proceeds of 
the sale, to furnish bond to cover such pro- 
ceeds, and 
(2) Shall require the commissioner or trustee 
to furnish such bond when the commissioner 
or trustee is to hold the proceeds of the sale 
other than for immediate disbursement upon 
confirmation of the sale. 

(b) Whenever any administrator or collector of 
a decedent’s estate, or guardian or trustee of a 
minor’s or incompetent’s estate, or administrator, 

collector, conservator or guardian of an absent or 
missing person’s estate, is ordered to sell prop- 
erty, the judge or clerk having jurisdiction shall 
require such fiduciary, before receiving the pro- 
ceeds of the sale, to furnish bond or to increase 
his then existing bond, to cover such proceeds. 

(c) Whenever an executor is ordered to sell 
real property, the judge or clerk having jurisdic- 
tion shall require such executor, before receiving 
the proceeds of the sale, to furnish bond to cover 

such proceeds, unless the will provides otherwise, 
in which case the judge or clerk may require such 

bond. 
(d) Whenever a receiver is ordered to sell real 

property, the judge having jurisdiction may, when 
he deems it advisable, require the receiver to fur- 

nish bond, or to increase his then existing bond, 

to cover such proceeds. 
(e) The bond required by this section need not 

be furnished when the property is to be sold by 
a duly authorized trust company acting as com- 
missioner or fiduciary. 

(f) The bond shall be executed by one or more 
sureties and shall be subject to the approval of 
the judge or clerk having jurisdiction. 

(g) If the bond is to be executed by personal 
sureties, the amount of the bond shall be double 
the amount of the proceeds of the sale to be re- 
ceived by the commissioner or fiduciary, if such 
amount can be determined in advance, and, if not, 
such amount as the judge or clerk may determine 
to be approximately double the amount of the 
proceeds to be received. If the bond is to be 
executed by a duly authorized surety company, 
the amount of the bond shall be one and one- 
fourth times the amount of the proceeds deter- 
mined as set out in this subsection. 
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(h) The bond shall be payable to the state of 

North Carolina for the use of the parties in in- 

terest. A bond furnished by a commissioner or 

by a trustee in a deed of trust shall be conditioned 

that the principal in the bond shall comply with 

the orders of the court made in the proceeding 

with respect to the funds received and shall prop- 

erly account for the proceeds of the sale received 
by him. A bond furnished by any other fiduciary 

shall be conditicned as required by law for the 
original bond required, or which might have been 
required, of such fiduciary at the time of his quali- 

fication. 
(i) The premium on any bond furnished pur- 

suant to this section is a part of the costs of the 
proceeding, to be paid out of the proceeds of the 

sale. (1949, c..719, s. 1.) 

§ 1-339.11, Compensation of person holding sale. 
—(a) If the person holding a sale is a commis- 
sioner specially appointed or a trustee in a deed 
of trust, the judge or clerk of the superior court 
having jurisdiction shall fix the amount of his com- 
pensation and order the payment thereof out of 

the proceeds of the sale. 
(b) If the person holding a sale is any other 

person, the judge or clerk may, but is not re- 
quired to, fix his compensation and order the pay- 
ment thereof out of the proceeds of the sale; 
when compensation is not fixed in this manner, 
compensation may be fixed and paid in the usual 
manner provided with respect to such fiduciary 
for receiving and disbursing funds. (1949, c. 719, 
Souls) 

§ 1-339.12. Clerk’s authority to compel report or 
accounting; contempt proceeding.—Whenever any 
person fails to file any report or account, as pro- 
vided by this article, or files an incorrect or incom- 
plete report or account, the clerk of the superior 

court, having jurisdiction, on his own motion or on 
motion of any interested party, may issue an order 

directing such person to file a correct and com- 
plete report or account within twenty days after 

service of the order on him. If such person fails 
to comply with the order, the clerk may issue an 

attachment against him for contempt, and may 
commit him to jail until he files such correct and 
complete report or account. (1949, c. 719, s. 1.) 

Part 2. Procedure for Public Sales of Real 
and Personal Property. 

§ 1-339.13. Public sale; order of sale—(a) 
Whenever a public sale is ordered, the order of 
sale shall 

(1) Designate the person authorized to hold 
the sale; 
(2) Direct that the property be sold at public 
auction to the highest bidder; 

(3) Describe real property to be sold, by ref- 
erence or otherwise, sufficiently to identify it; 
(4) Describe personal property to be sold, by 
reference or otherwise, sufficiently to indicate 
its nature and quantity; 

(5) Designate, consistently with G. S. § 1- 
339.6, the county and the place therein at 
which the sale is to be held; and 
(6) Prescribe the terms of sale, specifying 
the amount of the cash deposit, if any, to be 
made by the highest bidder at the sale. 

(b) The order of public sale may also, but is 
not required to 
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(1) State the method by which the property 
shall be sold, pursuant to G. S. § 1-339.9; 
(2) Direct any posting of the notice of sale 
or any advertisement of the sale, in addition 
to that required by G. S. § 1-339.17 in the 
case of real property or G. S. § 1-339.18 in 
the case of personal property, which the judge 
or clerk of the superior court deems advan- 

tageous. 

(c) The order of public sale may provide that 
personal property need not be present at the place 
of sale when the nature, condition or use of the 
property is such that the judge or clerk ordering 
the sale deems it impractical or inadvisable to 
require the presence of the property at the sale. 
In such event, the order shall provide that reason- 
able opportunity be afforded prospective bidders 
to inspect the property prior to the sale, and that 
notice as to the time and place for inspection shall 
be set out in the notice of sale. (1949, c. 719, s. 1.) 

§ 1-339.14. Public sale; judge’s approval of 
clerk’s order of sale—An order of public sale of 
personal property in which a minor or incompe- 
tent has an interest, which is made by a clerk of 
the superior court, shall not be effective, except 
in the case of perishable property as provided by 
G. S. § 1-339.19, unless and until such order is 
approved by the resident judge or the judge reg- 
ularly holding the courts of the district. (1949, 
c. 719, s. 1.) 

§ 1-339.15. Public sale; contents of notice of sale. 
—The notice of public sale shall 

(1) Refer to the order authorizing the sale; 
(2) Designate the date, hour and place of 
sale; 
(3) Describe real property to be sold, by ref- 
erence or otherwise, sufficiently to identify it, 
and may add such further description as will 
acquaint bidders with the nature and location 
of the property; 

(4) Describe personal property to be sold 
sufficiently to indicate its nature and quantity, 
and may add such further description as will 

acquaint bidders with the nature of the prop- 
erty; 

(5) State the terms of the sale, specifying the 
amount of the cash deposit, if any, to be 
made by the highest bidder at the sale; and 
(6) Include any other provisions required by 
the order of sale to be included therein. (1949, 
c. 719, s. 1.) 

§ 1-339.16. Public sale; time for beginning ad- 
vertisement.—An order of sale may provide for 
the beginning oi the advertisement of sale at any 
time after the order is issued. If the order does 
not specify such time, the advertisement may be 
begun at any time after the order is issued. (1949, 
c. 719, s. 1.) 

§ 1-339.17. Public sale; posting and publishins 
notice of sale of real property.—(a) The notice o 
public sale of real property shall 

(1) Be posted, at the courthouse door in the 
county in which the property is situated, for 
thirty days immediately preceding the sale, 
(2) And in addition thereto, 

a. If a newspaper qualified for legal ad- 
vertising is published in the county, 
the notice shall be published in such 
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a newspaper once a week for at least 
four successive weeks, but 

b. If no such newspaper is published in 
the county, the notice shall be posted 
at three other public places in the 
county for thirty days immediately 
preceaing the sale. 

(b) When the notice of public sale is published 
in a newspaper, 

(1) The period from the date of the first pub- 
lication to the date of the last publication, 
both dates inclusive, shall not be less than 
twenty-two days, including Sundays, and 
(2) The date of the last publication shall not 
be more than seven days preceding the date 
of sale. 

(c) When the real property to be sold is. situ- 
ated in more than one county, the provisions of 
subsections (a) and (b) shall be complied with 
in each county in which any part of the property 
is situated. 

(d) In addition to the foregoing, the notice of 
public sale shall be otherwise posted or the sale 

shall be otherwise advertised as may be required 
by the judge or clerk pursuant to the provisions 
of G. S. § 1-339.13 (b) (2). (1949, c. 719, s. 1.) 

§ 1-339.18. Public sale; posting notice of sale 
of personal property—(a) The notice of public 
sale of personal property, except in the case of 

perishable property as provided by G. S. § 1- 
339.19, shall be posted, at the courthouse door, in 
the county in which the sale is to be held, for 

ten days immediately preceding the date of sale. 
(b) In addition to the foregoing, the notice of 

public sale shall be otherwise advertised as may 
be required by the judge or clerk of the superior 
court pursuant to the provisions of G. S. § 1- 
339.13 (b) (2). (1949, c. 719, s. 1.) 

§ 1-339.19. Public sale; exception; perishable 
property.—If personal property to be sold at pub- 
lic sale is determined by the judge or clerk of the 
superior court having jurisdiction to be perishable 
property because subject to rapid deterioration, 
he may order the sale thereof to be held at such 
time and place and upon such notice to be given 
in such manner and for such length of time as he 
deems advisable. The order of sale of such per- 
ishable property of a minor or incompetent when 
made by the clerk need not be approved by the 
judge. Confirmation of any sale of such perishable 
Property is not necessary unless required by the 
order of sale. (1949, c. 719, s. 1.) 

§ 1-339.20. Public sale; postponement of sale.— 
(a) A person authorized to hold a public sale may 
Postpone the sale to a day certain not later than 
six days, exclusive of Sunday, after the original 
date for the sale 

(1) When there are no bidders, or 
(2) When, in his judgment, the number of 
prospective bidders at the sale is substantially 
decreased by inclement weather or by any 
casualty, or 
(3) When there are so many other sales ad- 
vertised to be held at the same time and place 
as to make it inexpedient and impracticable, 
in his judgment, to hold the sale on that day, 
or 
(4) When he is unable to hold the sale be- 
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cause of illness or for other good reason, or 
(5) When other good cause exists. 

(b) Upon postponement of public sale the per- 
son authorized to hold the sale shall personally, 
or through his agent or attorney 

(1) At the time and place advertised for the 
sale, publicly announce the postponement 
thereof, and 
(2) On the same day, attach to or enter on the 
original notice of sale or a copy thereof posted 
at the courthouse door, as provided by G. S. § 
1-339.17 in the case of real property or G. S. 
§ 1-339.18 in the case of personal property, a 
notice of the postponement. 

(c) The posted notice of postponement shall 
(1) State that the sale is postponed, 
(2) State the hour and date to which the sale 
is postponed, 
(3) State the reason for the postponement, 
and 
(4) Be signed by the person authorized to 
hold the sale, or by his agent or attorney. 

(d) If a public sale is not held at the time fixed 
therefor and is not postponed as provided by this 
section, or if a postponed sale is not held at the 
time fixed therefor, the person authorized to make 
the sale shall report the facts with respect thereto 
to the judge or clerk of the superior court having 
jurisdiction, who shall thereupon make an order 
for the public sale of the property to be held at 
such time and place and upon such notice to be 
given in such manner and for such length of time 
as he deems advisable. (1949, c. 719, s. 1.) 

§ 1-339.21. Public sale; time of sale—(a) A 
public sale shall begin at the time designated in 

the notice of sale or as soon thereafter as practi- 
cable, but not later than one hour after the time 
fixed therefor unless it is delayed by other sales 
held at the same place. 

(b) No public sale shall commence before 10:00 
o'clock A. M. or after 4:00 o’clock P. M. 

(c) No public sale shall continue after 4:00 
o'clock P. M., except that in cities or towns of 
more than 5000 inhabitants, as shown by the most 
recent federal census, sales of personal property 
may continue until 10:00 o’clock P. M. (1949, 
Cu TlOe cael.) 

§ 1-339.22. Public sale; continuance of uncom- 
pleted sale—A public sale commenced but not 

completed within the time allowed by G. S. § 
1-339.21 shall be continued by the person holding 
the sale to a designated time between 10:00 o’clock 
A. M. and 4:00 o’clock P. M. the next following 
day, other than Sunday. In case such continuance 
becomes necessary, the person holding the sale 
shall publicly announce the time to which the sale 
is continued. (1949, c. 719, s. 1.) 

§ 1-339.23. Public sale; when confirmation of 
sale of personal property necessary; delivery of 
property; bill of sale—(a) When any person in- 
terested as a creditor, legatee, distributee, or 

otherwise, in the proceeds of a public sale of per- 
sonal property, objects at the sale to the comple- 
tion of the sale of any article of property on ac- 
count of the insufficiency of the amount bid, title 
to such property shall not pass and possession of 
the property shall not be delivered until the sale 
of such property is reported and is confirmed by 

the judge or clerk of the superior court having ju- 



§ 1-339.24 

risdiction; but such objection to the completion 

of the sale of any article of property shall not 

prevent the completion of the sale of articles of 

property to which no objection is made where the 

same have been separately sold. When a judge 

or clerk having jurisdiction fails or refuses to con- 

firm a sale of property which has thus been ob- 

jected to, the procedure for a new sale of such 

property, including a new order of sale, shall be 

the same as if no such attempted sale has been 

held. This subsection shall not apply to perishable 

property sold pursuant to G. 8. § 1-339.19. 

(b) Except as provided in subsection (a), the 

person holding a public sale of personal property 

shall deliver the property to the purchaser im- 

mediately upon compliance by the purchaser with 

the terms of the sale. 
(c) The person holding a public sale may exe- 

cute and deliver a bill of sale or other muniment 

of title for any personal property sold, and, up- 
on application of the purchaser, shall do so when 
required by the judge or clerk of the superior 

court having jurisdiction. (1949, c. 719, s. 1.) 

§ 1-339.24. Public sale; report of sale; when 
final as to personal property.—(a) The person 
holding a public sale shall, within five days after 
the date of the sale, file a report thereof with the 
clerk of the superior court of the county where 
the proceeding for the sale is pending. 

(b) The report shall be signed by the person 
authorized to hold the sale, or by his agent or 

attorney and shall show 
(1) The title of the action or proceeding; 
(2) The authority under which the person 

making the sale acted; 
(3) The date, hour and place of the sale; 
(4) A description of real property sold, by 
reference or otherwise, sufficient to identify 
it, and, if sold in parts, a description of each 

part so sold; and 
(5) A description of personal property sold, 
sufficient to indicate the nature and quantity 

of the property sold to each purchaser; 
(6) The names of the purchasers; 
(7) The price at which the property, or each 
part thereof, was sold and that such price was 
the highest bid therefor; and 

(8) The date of the report. 
(c) The report of sale of personal property, 

when confirmation of the sale is not required, may 
include such additional information as is required 
by G. S. § 1-339.31 or G. S. § 1-339.32, whichever 
is applicable, and when such additional informa- 
tion is included, the report shall constitute the 
final report of sale of personal property. If the 
report does not include the additional information 

required by G. S.'§ 1-339.31 or G. S. § 1-339.32, 
- the final report required by those sections shall be 
subsequently filed. (1949, c. 719, s. 1.) 

§ 1-389.25. Public sale; upset bid on real prop- 
erty; compliance bond.—(a) An upset bid is an 
advanced, increased or raised bid whereby a per- 
son offers to purchase real property theretofore 
sold, for an amount exceeding the reported sale 
price by ten per cent (10%) of the first $1000 
thereof plus five per cent (5%) of any excess 
above $1000, but in any event with a minimum in- 
crease of $25, such increase being deposited in 
cash with the clerk of the superior court, with 
whom the report of the sale was filed, within ten 
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days after the filing of such report. An upset bid 
need not be in writing, and the timely deposit 
with the clerk of the required amount, together 
with an indication to the clerk as to the sale to 
which it is applicable, is sufficient to constitute 
the upset bid, subject to the provisions of sub- 
section (b). 

(b) The clerk of the superior court may require 
a person submitting an upset bid also to deposit 
a cash bond, or, in lieu thereof at the option of the 
bidder, a surety bond, approved by the clerk, con- 
ditioned on compliance with the upset bid. ‘The 
amount of such bond shall not exceed the amount 
of the upset bid less the amount of the required 

deposit. 

(c) The clerk of the superior court may in the 
order of resale require the highest bidder at a 
resale had pursuant to an upset bid to deposit - 
with the clerk a cash bond, or, in lieu thereof at 
the option of the bidder, a surety bond, approved 

by the clerk, conditioned on compliance with his 
bid. The bond shall be in such amount as the 
clerk deems adequate, but in no case greater than 
the amount of the bid of the person being required 
to furnish the bond. 

(d) A compliance bond, such as is provided for 
by subsections (b) and (c), shall be payable to 
the state of North Carolina for the use of the 
parties in interest and shall be conditioned on the 
principal obligor’s compliance with his bid. (1949, 
c. 719, s. 1.) 

Editor’s Note.—The second “is” in the third line from the 
end of subsection (a) appears in the printed act as “‘if’”, 
being in all probability a typographical error, 

§ 1-339.26. Public sale; separate upset bids 
when real property sold in parts; subsequent pro- 
cedure.—When real property is sold at public sale 
in parts, as provided by G. S. § 1-339.9, the sale, 
and each subsequent resale, of any such part shall 

be subject to a separate upset bid; and, to the ex- 

tent the judge or clerk of the superior court hay- 
ing jurisdiction deems advisable, the sale of each 

such part shall thereafter be treated as a separate 
sale for the purpose of determining the procedure 
applicable thereto. (1949, c. 719, s. 1.) 

‘ § 1-339.27. Public sale; resale of real property; 
jurisdiction ; procedure—(a) When an upset bid 
is submitted to the clerk of the supetior court, to- 
gether with a compliance bond if one’ is required, 
a resale shall be ordered. 

(b) In any case in which a judge has jurisdic- 
tion of the original sale, he may provide by order 
that jurisdiction is retained for resale purposes, 
and in such case when an upset bid is submitted, 
the judge having jurisdiction shall make the order 
of resale. In all cases where the judge does not 
retain jurisdiction of a sale for resale purposes, 
and in all cases where a sale is originally ordered 
by a clerk, the clerk shall make the order of resale 
and shall have jurisdiction of the proceeding for 
resale purposes. Whenever the original order of 
sale is made by the judge, the terms of any resale 
ordered by the clerk shall be consistent with terms 
of the original order, and the final order of con- 
firmation shall be made by the judge having juris- 
diction of the proceeding. 

(c) Notice of any resale to be held because of 
an upset bid shall 

(1) Be posted, at the courthouse door in the 
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county in which the property is situated, for 
fifteen days immediately preceding the sale, 
(2) And in addition thereto, 

ap line newspaper qualified for legal ad- 
vertising is published in the county, 

the notice shall be published in such 
a newspaper once a week for at least 
two successive weeks, but 

b. If no such newspaper is published in 
the county, the notice shall be posted 
at three other public places in the 
county for fifteen days immediately 
preceding the sale. 

(d) When the notice of resale is published in a 

newspaper, 

(1) The period from the date of the first pub- 
lication to the date of the last publication, 

both dates inclusive, shall not be less than 
eight days, including Sunday, and 
(2) The date of the last publication shall not 
be more than seven days preceding the date 

of sale. 

(e) When the real property to be resold is sit- 
uated in more than one county, the provisions of 
subsection (c) of this section shall be complied 
with in each county in which any part of the 
property is situated. 

(f) The person making a resale shall report the 
resale in the same manner as required by G. S. 
§ 1-339.24. 

(g) When there is no bid at a resale other than 
the upset bid resulting in such resale, the person 
who made the upset bid is deemed the highest 
bidder at the resale. Such sale remains subject 
to a further upset bid and resale pursuant to this 

article. 
(h) Resales may be had as often as upset bids 

are submitted in compliance with this article. 
(i) Except as otherwise provided in this sec- 

tion, all the provisions of this article applicable 
to an original sale are applicable to resales. 
(1949, c. 719, s. 1.) 

§ 1-339.28. Public sale; confirmation of sale.— 
(a) No public sale of real property may be con- 
summated until confirmed 

(1) By the resident judge of the district or 
the judge regularly holding the courts of the 
district, in those cases in which the sale was 
originally ordered by a judge, or 
(2) By the clerk of the superior court in those 
cases in which the sale was originally ordered 
by the clerk. 

(b) No public sale of real property of a minor 
or incompetent originally ordered by a clerk may 
be consummated until confirmed both by the clerk 
and by the resident judge of the district or the 
judge regularly holding the courts of the district. 

(c) No public sale of real property may be con- 
firmed until the time for submitting an upset bid, 
pursuant to G. S. § 1-339.25, has expired. 

(d) Confirmation of the public sale of personal 
property is necessary only in the case set out in 
G. S. § 1-339.23 (a), or when the order of sale 
provides for such confirmation. (1949, c. 719, s. 1.) 

§ 1-339.29. Public sale; real property; deed; 
order for possession.——(a). Upon, confirmation of 
a public sale of real property,’ *he person author- 
ized to hold the sale, or’such other petsin as may 
be designated by the judge or clerk of the superior 
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court having jurisdiction, shall prepare and tender 
to the purchaser a duly executed deed for the 
property sold and, upon compliance by the pur- 
chaser with the terms of sale, shall deliver the 

deed to the purchaser. 
(b) A person executing a deed to real property 

being conveyed pursuant to a public sale may re- 
cite in the deed, in addition to the usual provi- 

sions, substantially as follows 

(1) The authority for making the sale, 
(2) The title of the action or proceeding in 
which the sale was had, 
(3) The name of the person authorized to 
make the sale, 
(4) The fact that the sale was duly advertised, 
(5) The date of the sale, 
(6) The name of the highest bidder and the 
price bid, 
(7) That the sale has been confirmed, 
(8) That the terms of the sale have been 
complied with, and 
(9) That the person executing the deed has 
been authorized to execute it. 

(c) The judge or clerk of the superior court 
having jurisdiction of the proceeding in which the 
property is sold may grant an order for possession 
of real property so sold and conveyed, as against 
all persons in possession who are parties to the 
proceeding. (1949, c. 719, s. 1.) 

§ 1-339.30. Public sale; failure of bidder to 
make cash deposit or to comply with bid; resale. 
—(a) If an order of public sale requires the high- 

est bidder to make a cash deposit at the sale, and 
hé fails to make such required deposit, the person 
holding the sale shall at the same time and place 
again offer the property for sale. 

(b) When the highest bidder at a public sale of 
personal property not required to be confirmed 
fails to make the cash payment, if any, required 
by the terms of the sale, the person holding the 
sale shall at the same time and place again offer 
the property for sale. In the event no other bid 

is received, a new sale may be advertised in the 
regular manner provided by this article for an 
original sale. 

(c) When the highest bidder at a public sale 
of personal property required to be confirmed 
fails to comply with his bid within ten days after 
notice given by the person holding the sale or after 

a bona fide attempt to give such notice that the 
sale has been confirmed, the judge or clerk hav- 
ing jurisdiction may order a resale. ‘The proce- 
dure for such resale is the same in every respect 
as is provided by this article in the case of an 
original public sale of personal property. 

(d) When the highest bidder at a public sale 
or resale of real property fails to comply with his 

bid within ten days after the tender to him of a 
deed for the property or after a bona fide attempt 
to tender such deed, the judge or clerk having ju- 
risdiction may order a resale. The procedure for 
such resale of real property is the same in every 
respect as is provided by this article in the case 

of an original public sale of real property except 
that the provisions of G. S. § 1-339.27 (c), (d) 
and (e) apply with respect to the posting and 
pea lebing of the notice of such resale. 
(e), A defaulting bidder at any sale or resale is 

liable:on his: sbid, ‘and in case a resale is had be- 
cause Of such default, he shall remain liable to 
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the extent that the final sale price is less than his 

bid plus all costs of such resale or resales. 

(f) Nothing in this section deprives any person 

of any other remedy against the defaulting bidder. 

(1949, c. 719, s. 1.) 

§ 1-339.31. Public sale; report of commissioner 

or trustee in deed of trust—(a) A commissioner 

or a trustee in a deed of trust, authorized pur- 

suant to G. S. § 1-339.4 to hold a public sale of 

property, shall, in addition to all other reports 

required by this article, file with the clerk of the 

superior court an account of his receipts and dis- 

bursements as follows: 

(1) When the sale is for cash, a final report 

shall be filed within thirty days after receipt 

of the proceeds of the sale; 

(2) When the sale is wholly or partly on time 

and the commissioner or trustee is not re- 

quired to collect deferred payments, a final 

report shall be filed within thirty days after 

receipt of the cash payment, if any is required, 

and the receipt of all securities for the pur- 

chase price; 
(3) When the commissioner or trustee is re- 
quired to collect deferred payments, 

a. He shall file a preliminary report with- 
in thirty days after receipt of the cash 
payment, if any is required, and the 
receipt of all securities for the pur- 

chase price, and 
If the period of time during which he 
is required to collect deferred pay- 
ments extends over more than one 
year, he shall file an annual report of 
his receipts and disbursements, and 

ce. After collecting all deferred payments, 
he shall file a final report. 

(b) The clerk shall audit and record the re- 
ports and accounts required to be filed pursuant 
to this section. (1949, c. 719, s. 1.) 

= 

§ 1-339.82. Public sale; final report of person, 
other than commissioner or trustee in deed of 
trust—An administrator, executor or collector of 

a decedent’s estate, or a receiver, or a guardian 
or trustee of a minor’s or incompetent’s estate, or 

an administrator, collector, conservator or guard- 

ian of an absent or missing person’s estate, is not 
required to file a special account of his receipts 
and disbursements for property sold at public sale 
pursuant to this article unless so directed by the 
judge or clerk of the superior court having juris- 
diction of the sale proceeding, but shall include 
in his next following account or report, either an- 
nual or final, an account of such receipts and dis- 
bursements. (1949, c. 719, s. 1.) 

Part 3. Procedure for Private Sales of 
Real and Personal Property. 

§ 1-339.83. Private sale; order of sale.-—When- 
ever a private sale is ordered, the order of sale 
shall 

(1) Designate the person authorized to make 
the sale; 

(2) Describe real property to be sold, by ref- 
erence or otherwise, sufficiently to identify it; 
(3) Describe personal property to be sold, by 
reference or otherwise, sufficiently to indicate 
its nature and quantity; and» © , onkak, 
(4) Prescribe such terms of sale as. the judge 

wo 
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or clerk of the superior court ordering the 

sale deems advisable. (1949, c. 719, s. 1.) 

§ 1-339.34. Private sale; exception; certain per- 

sonal property—(a) Notwithstanding any provi- 

sions of this article, property described below may 

be sold at private sale at the current market price 

after first obtaining an order of sale: 

(1) Property consisting of stocks, bonds or 

other securities the current market value of 

which is established by sales on any stock or 
securities exchange supervised or regulated 

by the United States government or any other 

of its agencies or departments, or 
(2) Property consisting of stocks, bonds or 
other securities which are not sold on any 
stock or securities exchange supervised or 
regulated by the United State government or 

any other of its agencies or departments, but 
which are found by the judge or clerk hav- 
ing jurisdiction to have a known or readily 

ascertainable market value, or 
(3) Property consisting of cattle, hogs, or 
other livestock, or cotton, corn, tobacco, pea- 
nuts or other farm commodities or produce, 

found by the judge or clerk having jurisdic- 
tion to have a known or readily ascertainable 
market value. 

(b) Property determined by the judge or clerk 
having jurisdiction to be perishable property be- 
cause subject to rapid deterioration may be sold 
at private sale after first obtaining an order of 
sale. 

(c) Any sale made pursuant to this section is 
not subject to an upset bid, and is not required 

to be confirmed, but such sale is final. (1949, c. 
719g. to) 

§ 1-339.35. Private sale; report of sale.—(a) 
The person holding a private sale shall, within 
five days afier the date of the sale, file a report 
with the clerk of the superior court of the county 
where the proceeding for the sale is pending. 

(b) The report shall be signed and shall show 
(1) The title of the action or proceeding; 

(2) The authority under which the person 
making the sale acted; 
(3) A description of real property sold, by 
reference or otherwise, sufficient to identify 
it, and, if sold in parts, a description of each 
part so sold; 

(4) A description of personal property sold, 
sufficient to indicate the nature and quantity 
of the property sold to each purchaser; 
(5) The name or names of the person or per- 
sons to whom the property was sold; 
(6) The price at which the property, or each 
part thereof, was sold, and the terms of the 
sale; and 

(7) st date of the report. 
Sia. 

(1949, c. 719, 

§ 1-339.36, Private sale; upset bid; subsequent 
procedure.—(a) Every private sale of real or per- 
sonal property, except a sale of personal property 
as provided by G. S. § 1-339.34, is subject to an 
upset bid on the same conditions and in the same 
manner as is provided by G. S. § 1-339.25. 

(b) When an upset bid is made for property 
sold at private .sale, subsequent procedure with 
sespect thereto shall be the same as for the pub- 
lic sale of real property for which an upset bid 
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has been submitted, except that the notice of re- 

sale of personal property need not be published 

in a newspaper, but shall be posted as provided 

by G. S. § 1-339.17. (1949, c. 719, s. 1.) 

§ 1-339.37. Private sale; confirmation.—If no 
upset bid for property sold at private sale is sub- 
mitted within ten days after the report of sale is 
filed, the sale may then be confirmed, and the 
provisions of G. S. § 1-339.28 (a) and (b) are ap- 
plicable to such confirmation whether the prop- 
erty sold is real or personal. Unless otherwise 
provided in the order of sale, no confirmation 

is required or any sale held as provided by G. S. 
§ 1-339.34, (1949, c. 719, s. 1.) 

§ 1-339.38. Private sale; real property; deed; 
order for posseSsion.—(a) Upon confirmation of 
a private sale of real property, the person author- 
ized to hold the sale, or such other person as may 
be designated by the judge or clerk of the superior 
court having jurisdiction, shall prepare and tender 
to the purchaser a duly executed deed for the 
property sold and, upon compliance by the pur- 

chaser with the terms of the sale, shall deliver the 
deed to the purchaser. 

(b) The judge or clerk of the superior court 
having jurisdiction of the proceeding in which the 
property is sold may grant an order for possession 

of real property so sold and conveyed, as against 
all persons in possession who are parties to the 
proceeding. (1949, c. 719, s. 1.) 

§ 1-339.39. Private sale; personal property; de- 
livery; bill of sale—Upon compliance by the pur- 
chaser with the terms of a private sale of per- 
sonal property, and upon confirmation of the sale 
when confirmation is required by G. S. § 1-339.37, 
the person authorized to hold the sale, or such 
other person as may be designated by the judge 
or clerk of the superior court having jurisdiction, 
shall deliver the property to the purchaser, and 
may execute and deliver a bill of sale or other 
muniment of title, and, upon application of the 
purchaser, shall do so when required by the judge 
or clerk having jurisdiction. (1949, c. 719, s..1.) 

§ 1-339.40. Private sale; final report—(a) A 
commissioner or a trustee in a deed of trust au- 
thorized pursuant to G. S. § 1-339.4 to hold a 
private sale of property shall make such a final 
report as is specified in G. S. § 1-339.31. 

(b) Any other person authorized pursuant to 
G. S. § 1-339.4 to hold a private sale of property 
shall make such a final report as is specified in 
G. S. § 1-339.32, (1949, c. 719, s. 1.) 

Art. 29B. Execution Sales. 

Part 1. General Provisions. 

§ 1-339.41. Definitions.—-(a) An execution sale 
is a sale of property by a sheriff or other officer 
made pursuant to an execution. 

(b) As used in this article, 
(1) “Sale” means an execution sale; 
(2) “Sheriff”? means a sheriff or any officer 
authorized to hold an execution sale. (1949, 
CHT1O Se 1) 

Editor’s Note.—Section 6 of the act inserting this arti- 
cle makes it effective as of Jan. 1, 1950. Section 4 of the 
act provides that it shall not apply to any execution sale 
held pursuant to any execution issued prior to such ef- 
fective date, and § 5 provides that the present law shall 
remain in effect for the completion of execution sales to 
which the act, under § 4, does not apply. 
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For a brief discussion of this article, see 27 N. C. Law 
Rev. 479. 

§ 1-339.42. Clerk’s authority to fix procedural 
details—The clerk of the superior court who is- 
sues an execution has authority to fix and deter- 
mine all necessary procedural details with respect 
to sales in all instances in which this article fails 
to make definite provisions as to such procedure. 

(1949, c. 719, s. 1.) 

§ 1-339.43, Days on which sale may be held.— 
A sale may be held on any day except Sunday. 

(1949, c. 719, s. 4.) 

§ 1-339.44. Place of sale—-(a) Every sale of 
real property shall be held at the courthouse door 
in the county where the property is situated un- 
less the property consists of a single tract situated 

in two or more counties. 
(b) A sale of a single tract of real property sit- 

uated in two or more counties may be held at 
the courthouse door in any one of the counties in 
which any part of the tract is situated, but no 
sheriff shall hold any sale outside his own county. 
As used in this section, a “single tract” means any 
tract which has a continuous boundary, regard- 
less of whether parts thereof may have been ac- 
quired at different times or from different persons 
or whether it may have been subdivided into other 
units or lots, or whether it is sold as a whole or 
in parts. 

(c) A sale of personal property may be held at 
any place in his county designated by the sheriff 
in the notice of sale. (1949, c. 719, s. 1.) 

§ 1-339.45. Presence of personal property at 
sale required.—A sheriff holding a sale of personal 
property shall have the property present at the 
placeofisale, 0C1949%C: 710 8.5);) 

§ 1-339.46. Sale as a whole or in parts——When 
real property to be sold consists of separate lots or 
other units or when personal property consists of 
more than one article, the sheriff may sell such real 
or personal property as a whole or in designated 

parts, or may offer the property for sale by each 
method, and then sell the property by the method 
which produces the highest price; but regardless of 
which method is followed, the sheriff shall not sell 
more property than is reasonably necessary to 
satisfy the judgment together with the costs of 
the execution and the sale. (1949, c. 719, s. 1.) 

§ 1-339.47. Sale to be made for cash.—Every 
sale shall be made for cash. (1949, c. 719, s. 1.) 

§ 1-339.48. Life of execution.—If an execution 
is issued on a iudgment, within the time provided 
by G. S. § 1-306, and a sale, by authority of that 
execution, is commenced within the time provided 
by G. S. § 1-310, the sale, including any resale, 
may be had and completed even though such 

sales, resales or other procedure are had after the 
time when the execution is required to be re- 
turned by G. S. § 1-310, or after the time within 

which an execution could be issued with respect 
to such judgment pursuant to the provisions of 
G. S. § 1-306. For the purpose of this section, a 
sale is commenced when the notice of sale is 
first published in the case of real property as re- 
quired by G. S. § 1-339.52, or first posted in the 
case of personal property. as required by G. S. § 
1-339.535" (19495 CeI9" seals) 
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§ 1-339.49. Penalty for selling contrary to law. 

—A sheriff or other officer who makes any sale 

contrary to the true intent and meaning of this 

article shall forfeit two hundred dollars to any 

person suing for it, one-half for his own use and 

the other half to the use of the county where the 
offense is committed. (Rev., s. 649; Code, s. 461; 
R. C., c. 45, s. 18; 1820, c, 1066, s. 2; 1822, c. 1153, 
s. 3; 1949, c. 719, s. 2; C. S. 696.) 
Editor’s Nete.—The 1949 act, effective Jan. 1, 1950, trans- 

ferred this section from § 1-337. 

§ 1-339.50. Officer’s return of no sale for want 
of bidders; penalty—When a sheriff or other offi- 
cer returns upon an execution that he has made 
no sale for want of bidders, he must state in his 
return the several places he has advertised and 
offered for sale the property levied on; and an 
officer failing to make such statement is on mo- 
tion subject to a fine of forty dollars; and every 
constable, for a like omission of duty, is subject 
to a fine of ten dollars, for the use and benefit of 
the plaintiff in the execution; for which, on mo- 
tion of the plaintiff, judgment shall be granted 
by the court to which, or by justice to whom, the 
execution shall be returned. Nothing in, nor any 

recovery under, this section is a bar to any ac- 
tion for a false return against the sheriff or other 

officer. (Rev., ‘s. 650; Code, s. 462; R. C., c. 45, 
s)19> 1815 ACF 8871949,’ c. 1719) SY 230C 2S 697.) 
Editor’s Note.—The 1949 act, effective Jan. 1, 1950, trans- 

ferred this section from § 1-338. 

Part 2. Procedure for Sale. 

§ 1-339.51. Contents 
notice of sale shall 

(1) Refer to the execution authorizing the 

sale; 
2) Designate the date, hour and place of 

sale; 
(3) Describe real property to be sold, by ref- 
erence or otherwise, sufficiently to identify it, 
and may add such further description as will 
acquaint bidders with the nature and location 

of the property; 
(4) Describe personal property to be sold 
suthciently to indicate its nature and quantity, 
and may add such further description as will 
acquaint bidders with the nature of the prop- 
erty; and 

(5) State that the sale will be made to the 
highest bidder for cash. (1949, c. 719, s. 1.) 

§ 1-339.52. Posting and publishing notice of sale 
of real property.—(a) The notice of sale of real 
property shall 

(1) Be posted, at the courthouse door in the 
county in which the property is situated, for 
thirty days immediately preceding the sale, 
(2) And in addition thereto, 

a. If a newspaper qualified for legal ad- 
vertising is published in the county, 
the notice shall be published in such a 
newspaper once a week for at least 
four successive weeks; but 

b. If no such newspaper is published in 
the county, the notice shall be posted 
at three other public places in the 
county for thirty days immediately 
preceding the sale. 

(b) When the notice of sale is published in a 
newspaper, 

of notice of sale—vThe 
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(1) The period from the date of the first pub- 
lication to the date of the last publication, 
both dates inclusive, shall not be less than 
twenty-two days, including Sundays, and 
(2) The date of the last publication shall not 
be more than seven days preceding the date 

of sale. 

(c) When the real property to be sold is situ- 
ated in more than one county, the provisions of 
subsections (a) and (b) shall be complied with 
in each county in which any part of the property 
is situated. (1949, c. 719, s. 1.) 

§ 1-339.53. Posting notice of sale of personal 
property.—The notice of sale of personal property, 
except in the case of perishable property as speci- 
fied in G. S. § 1-339.56, shall be posted, at the 
courthouse door in the county in which the sale 
is to be held, for ten days immediately preceding 

the date of sale. (1949, c. 719, s. 1.) 

§ 1-339.54. Notice to judgment debtor of sale 
of real property.—In addition to complying with 
G. S. § 1-339.52, relating to posting and publishing 
the notice of sale, the sheriff shall, at least ten 
days before the sale of real property, 

(1) If the judgment debtor is found in the 
county, serve a copy of the notice of sale on 
him personally, or 
(2) If the judgment debtor is not found in the 

county, 
a. Send a copy of the notice of sale by 

registered mail to the judgment debtor 
at his last address known to the sheriff, 
and 

b. Serve a copy of the notice of sale on 
the judgment debtor’s agent, if there 
is in the county a person known to the 
sheriff to be an agent who has custody 
or management of, or who exercises 

control over, any property in the 
county belonging to the judgment 
debtor. (1949, c. 719, s. 1.) 

§ 1-339.55. Notification of governor and attor- 
ney general— When the state is a stockholder in 
any corporation whose property is to be sold 
under execution, notice in writing shall be given 
by the sheriff by registered mail to the governor 
and the attorney general at least thirty days be- 
fore the sale, stating the time and place of the 
sale and including a copy of the process under the 
authority of which such sale is to be made. Any 
sale held without complying with the provisions 
of this section is invalid with respect to the state. 
(1949, c. 719, s. 1.) 

§ 1-339.56. Exception; perishable property.—lIf, 
in the opinion of the sheriff, any personal property 
levied on under execution is perishable because 
subject to rapid deterioration, he shall forthwith 

report stich levy, together with a description of 
the property, to the clerk of the superior court, 
and request instructions as to the sale of such 
property. If the clerk then determines that the 
property is such perishable property, he _ shall 
thereupon order a sale thereof to be held at such 
time and place and upon such notice to be given 
in such manner and for such length of time as he 
deems advisable. If the clerk determines that the 
property is not perishable, he shall order it to 
be sold in the same manner as other nonperish- 
able property. (1949, c. 719, s, 1.) 
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§ 1-839.57. Satisfaction of judgment before sale 

completed.—If, prior to the time fixed for a sale, 

or prior to the expiration of the time allowed for 

submitting any upset bid, payment is made or 

tendered to the sheriff of the judgment and costs 

with respect to which the execution was issued, 

and the sheriff’s fees, commissions and expenses 

which have accrued, together with any expenses 

incurred on account of the sale or proposed sale 

including costs incurred in caring for the property 

levied on, then any right to effect a sale pursuant 

to the execution ceases. (1949, c. 719, s. 1.) 

§ 1-339.58. Postponement of sale.—(a) The 

sheriff may postpone the sale to a day certain 

not later than six days, exclusive of Sunday, after 

the original date for the sale. 
(1) When there are no bidders, or 
(2) When, in his judgment, the number of 
prospective bidders at the sale is substantially 
decreased by inclement weather or by any 

casualty, or 
(3) When there are so many other sales ad- 
vertised to be held at the same time and place 
as to make it inexpedient and impracticable, 
in his judgment, to hold the sale on that day, 

or 
(4) When he is unable to hold the sale be- 
cause of illness or for other good reason, or 
(5) When other good cause exists. 

(b) Upon postponement of a sale, the sheriff 

shall 
(1) At the time and place advertised for the 
sale, publicly announce the postponement 

thereof, and 
(2) On the same day, attach to or enter on 
the original notice of sale or a copy thereof, 
posted at the courthouse door, as provided by 
G. S. § 1-339.52 in the case of real property 
or G. S. § 1-339.53 in the case of personal 
property, a notice of the postponement. 

(c) The posted notice of postponement shall 
(1) State that the sale is postponed, 
(2) State the hour and date to which the sale 
is postponed, 
(3) State the reason for the postponement, 
and 
(4) Be signed by the sheriff. 

(d) If a sale is not held at the time fixed there- 
for and is not postponed as provided by this sec- 
tion, or if a postponed sale is not held at the time 
fixed therefor, the sheriff shall report the facts 
with respect thereto to the clerk of the superior 
court, who shall thereupon make an order for the 
sale of the property to be held at such time and 
place and upon such notice to be given in such 

manner and for such length of time as he deems 
advisable, but nothing herein contained shall be 
deemed to relieve the sheriff of liability for the 
nonperformance of his official duty. (1949, c. 719, 
Saath) 

§ 1-339.59. Procedure upon dissolution of order 
restraining or enjoining sale—(a) When, before 
the date fixed for a sale, a judge dissolves an 
order restraining or enjoining the sale, he may, 
if the required notice of sale has been given, pro- 
vide by order that the sale shall be held without 
additional notice at the time and place originally 
fixed therefor, or he may, in his discretion, make 
an order with respect thereto as provided in sub- 
section (b). 
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(b) When, after the date fixed for a sale, a 
judge dissolves an order restraining or enjoining 
the sale, he shall by order fix the time and place 
for the sale to be held upon notice to be given 
in such manner and for such length of time as he 
deems advisable. (1949, c. 719, s. 1.) 

§ 1-339.60. Time of sale—(a) A sale shall be- 
gin at the time designated in the notice of sale 
or as soon thereafter as practicable, but not later 
than one hour after the time fixed therefor unless 
it is delayed by other sales held at the same place. 

(b) No sale shall commence before 10:00 o’clock 
A. M. or after 4:00 o’clock P. M. 

(c) No sale shall continue after 4:00 o’clock P. 
M., except that in cities or towns of more than 

five thousand inhabitants, as shown by the most 
recent federal census, sales of personal property 
may continue until 10:00 o’clock P. M. (1949, c. 
Wal ee Seas.) 

§ 1-839.61. Continuance of uncompleted sale.— 
A sale commenced but not completed within the 
time allowed by G. S. § 1-339.60 shall be continued 
by the sheriff to a designated time between 10:00 
o'clock A. M. and 4:00 o’clock P. M. the next 
following day, other than Sunday. In case such 
continuance becomes necessary, the sheriff shall 
publicly announce the time to which the sale is 
continued. (1949, c. 719, s. 1.) 

§ 1-339.62. Delivery of personal property; bill 
of sale——A sheriff holding a sale of personal prop- 
erty shall deliver the property to the purchaser 

immediately upon receipt of the purchase price. 
The sheriff may also execute and deliver a bill of 

sale or other muniment of title for any personal 
property sold, and, upon application of the pur- 
chaser, shall do so when required by the clerk of 
the superior court of the county where the prop- 
erty is sold. (1949, c. 719; s.'1.) 

§ 1-339.68. Report of sale—(a) The sheriff 
shall, within five days after the date of the sale, 
file a report thereof with the clerk of the superior 
court. 

(b) The report shall be signed and shall show 
(1) The title of the action or proceeding; 

(2) The authority under which the sheriff 
acted; 
(3) The date, hour and place of the sale; 
(4) A description of real property sold, by 
reference or otherwise, sufficient to identify 
it, and, if sold in parts, a description of each 
part so sold; 

(5) A description of personal property sold, 
sufficient to indicate the nature and quantity 
of the property sold to each purchaser; 
(6) The name or names of the person or per- 
sons to whom the property was sold; 
(7) The price at which the property, or each 
part thereof, was sold and that such price was 
the highest bid therefor; and 
(8) The date of the report. (1949, c. 719, s. 1.) 

§ 1-339.64. Upset bid on real property; compli- 
ance bond.—(a) An upset bid is an advanced, in- 

creased or raised bid whereby a person offers to 
purchase real property theretofore sold, for an 
amount exceeding the reported sale price by ten 
per cent (10%) of the first $1000 thereof plus 
five per cent (5%) of any excess above $1000, 
but in any event with a minimum increase of $25, 

such increase being deposited in cash with the 
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clerk of the superior court, with whom the report 
of the sale was filed, within ten days after the 
filing of such report. An. upset bid need not be 
in writing, and the timely deposit with the clerk 
of the required amount, together with an indica- 
tion to the clerk as to the sale to which it is 
applicable, is sufficient to constitute the upset bid, 

subject to the provisions in subsection (b). 
(b) The clerk of the superior court may re- 

quire the person submitting an upset bid also to 
deposit a cash bond, or, in lieu thereof at the op- 
tion of the bidder, a surety bond, approved by 
the clerk, conditioned on compliance with the up- 
set bid. The amount of such bond shall nbvt ex- 
ceed the amount of the upset bid less the amount 

of the required deposit. 
(c) The clerk of the superior court may in the 

order of resale require the highest bidder at a re- 
sale had pursuant to an upset bid to deposit with 
the clerk a cash bond, or, in lieu thereof at the 

option of the bidder, a surety bond, approved by 
the clerk, conditioned on compliance with his bid. 
The bond shall be in such amount as the clerk 
deems adequate but in no case greater than the 

amount of the bid of the person being required 
to furnish the bond. 

(d) A compliance bond, such as is provided for 
by subsections (b) and (c), shall be payable to 
the state of North Carolina for the use of the 
parties in interest and shall be conditioned on the 
principal obligor’s compliance with his bid. (1949, 
CeO, Sele) 

§ 1-339.65. Separate upset bids when real prop- 
erty sold in parts; subsequent procedure.—When 
real property is sold in parts, as provided by G. 
S. § 1-339.46, the sale, and each subsequent re- 
sale, of any such part shall be subject to a sep- 
arate upset bid; and to the extent the clerk of the 
superior court having jurisdiction deems advisable, 
the sale of each such part shall thereafter be 
treated as a separate sale for the purpose of deter- 
mining the procedure applicable thereto. (1949, 
Cerra oes eel) 

§ 1-339.66. Resale of real property; jurisdiction; 
procedure.—(a) When an upset bid on real prop- 
erty is submitted to the clerk of the superior 
court, together with a compliance bond if one is 
required, the clerk shall order a resale. 

(b) Notice of any resale to be held because of 
an upset bid shall 

(1) Be posted, at the courthouse door in the 
county in which the property is situated, for 
fifteen days immediately preceding the sale, 
(2) And in addition thereto, 

a. If a newspaper qualified for legal ad- 
vertising is published in the county, 
the notice shall be published in such a 
newspaper once a week for at least 

two successive weeks; but 
b. If no such newspaper is published in 

the county, the notice shali be posted 
at three other public places in the 
county for fifteen days immediately 
preceding the sale. 

(c) When the notice of resale is published in a 
newspaper, 

(1) The period from the date of the first pub- 
lication to the date of the last publication, 
both dates inclusive, shall not be less than 
eight days, including Sunday, and 
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(2) The date of the last publication shall not 
be more than seven days preceding the date 
of sale. 

(d) When the real property to be resold is sit- 
uated in more than one county, the provisions of 

subsections (b) and (c), shall be complied with in 
each county in which any part of the property 

is situated. 
(e) The sheriff shall report the resale in the 

same manner as required by G. S. § 1-339.63. 
(f) When there is no bid at a resale other than 

the upset bid resulting in such resale, the person 
who made the upset bid is deemed the ee 
bidder at the resale. Such sale remains subject 
to a further upset bid and resale pursuant to this 

article. 
(g) Resales may be had as often as upset bids 

are submitted in compliance with this article. 
(h) Except as otherwise provided in this sec- 

tion, all the provisions of this article applicable 
to an original sale are applicable to resales. (1949, 
ch 19,-5. a) 
Order for Resale Does Not Prolong Life of Judgment.— 

Where the bid for real estate offered at a sale held under 
authority of an execution within the period of ten years 
next after the date of rendition of the judgment, upon which 
the execution issued, was raised and resales were ordered 
successively under the provisions of a former statute of 
similar import, by which the final sale so ordered took place 
on a date after the expiration of said period of ten years, 
such orders did not have the effect of prolonging the stat- 
utory life of lien of the judgment within the provisions and 
the meaning of § 1-234. Cheshire v. Drake, 223 N. C. 577, 
27 S. E. (2d) 627. 

§ 1-339.67. Confirmation of sale of real prop- 
erty—No sale of real property may be consum- 
mated until the sale is confirmed by the clerk of 
the superior court. No order of confirmation 

may be made until the time for submitting an 
upset bid, pursuant to G. S. § 1-339.65, has expired 
(LOLS ch 19." stets) 

§ 1-339.68. Deed for real property sold; prop- 
erty subject to liens—(a) Upon confirmation of 
a sale of real property, the sheriff, upon order of 
the clerk of the superior court, shall prepare and 
tender to the purchaser a duly executed deed for 
the property sold and, upon compliance by the 
purchaser with the terms of the sale, shall deliver 
the deed to the purchaser. 

(b) Any real property sold under execution re- 
mains subject to afl liens which became effective 
prior to the lien of the judgment pursuant to 
which the sale is held, in the same manner and to 
the same extent as if no such sale had been held. 
(1949, c. 719, s. 1.) 

§ 1-339.69. Failure of bidder to comply with 
bid; resale—(a) When the highest bidder at a 
sale of personal property fails to pay the amount 
of his bid, the sheriff shall at the same time and 
place immediately resell the property. In the 
event no other bid is received, a new sale may be 
advertised in the regular manner provided by this 
article for an original sale. 

(b) When the highest bidder at a sale or resale 
of real property fails to comply with his bid with- 

in ten days after the tender to him of a deed for 
the property or after a bona fide attempt to tender 
such deed, the clerk of the superior court who 

issued the execution may order a resale. The pro- 
cedure for such resale is the same in every re- 
spect as is provided by this article in the case of 

an original sale of real property except that the 
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provisions of G. S. § 1-339.66 (b), (c) and (d) 
apply with respect to the posting and publishing 

of the notice of such resale. 
(c) A defaulting bidder at any sale or resale is 

liable on his bid, and in case a resale is had be- 

cause of such default, he shall remain liable to 
the extent that the final sale price is less than his 
bid plus all costs of such resale or resales. 

(d) Nothing in this section deprives any person 
of any other remedy against the defaulting bidder. 
(1949, c. 719, s. 1.) 

§ 1-339.70. Disposition of proceeds of sale.— 
(a) After deducting all sums due him on account 
of the sale, including the expenses incurred in 
caring for the property so long as his responsi- 
bility for such care continued, the sheriff shall pay 
the proceeds of the sale to the clerk of the su- 
perior court who issued the execution, and the 
clerk shall furnish the sheriff a receipt therefor. 

(b) The clerk shall apply the proceeds of the 
sale so received to the payment of the judgment 
upon which the execution was issued. 

(c) Any surplus shall be paid by the clerk to 
the person legally entitled thereto if the clerk 
knows who such person is. If the clerk is in 
doubt as to who is entitled to the surplus, or if 
adverse claims are asserted thereto, the clerk shall 
hold such surplus until rights thereto are estab- 
lished in a special proceeding pursuant to G. S. 
§ 1-339.71. (1949, c. 719, s. 1.) 

§ 1-339.71. Special proceeding to determine 
ownership of surplus.—(a) A special proceeding 
may be instituted before the clerk of the superior 
court by any person claiming any money, or part 
thereof, paid into the clerk’s office under G. S. 
§ 1-339.70, to determine who is entitled thereto. 

(b) All other persons who have filed with the 
clerk notice of their claim to the money or any 

part thereof, or who, as far as the petitioner or 
petitioners know, assert any claim to the money 
or any part thereof, shall be made defendants in 
the proceeding. 

(c) If any answer is filed raising issues of fact 
as to the ownership of the money, the proceedings 
shall be transferred to the civil issue docket of the 
superior court for trial. When a proceeding is 
so transferred, the clerk may require any party 
to the proceeding who asserts a claim to the fund 
by petition or answer to furnish a bond for costs 
in the amount of $200.00, or otherwise comply 
with the provisions of G. S. § 1-109. 

(d) The court may, in its discretion, allow a 
reasonable attorney’s fee for any attorney appear- 
ing in behalf of the party or parties who prevail, 
to be paid out of the funds in controversy, and 
shall tax all costs against the losing party or par- 
ties who asserted a claim to the fund by petition 
or-answer. (1949, c.°719, s. 1.) 

Art. 28C. Validating Sections. 

§ 1-333.72. Validation of certain sales.—All sales 
of real property under execution, deed of trust. 
mortgage or other contracts made since February 
21, 1929, where the original sale was published 
for four successive weeks, and any re-sale pub- 
lished for two successive weeks shall be and the 
same are in all respects validated as to publication 
of notice. (1933, c. 96, s. 3; 1949, c. 719, s. 3.) 

Editor’s Neote.—The 1949 act, effective Jan. 1, 1950, trans- 
ferred this section from section 1-329. 
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§ 1-339.73. Ratification of certain sales held on 
days other than the day required by statute.—All 
sales made prior to March 2, 1939, under execu- 
tion or by order of court on any day other than 
the first Monday in any month, or the first three 
days of a term of the superior court of said county 
are hereby validated, ratified and confirmed. 

All sales or resales of real property made prior 
to March 30, 1939, under order of court on the 

premises or at the courthouse door in the county 
in which all, or any part of the property, is situ- 
ated, on any day other than Monday in any month, 
are hereby validated, ratified and confirmed. (Rev., 
s. 643; Code, s. 454; 1876-7, c. 216, ss. 2, 3; 1883, 
C94, SS. 1, es, doollee Cn oon LOAteiIG: 2055 1959" cce 21, 

256;.1949, c. 719, s. 3; C. S. 690.) 

Editcr’s Note.—The 1949 act, effective Jan. 1, 1950, after 
striking out the first two paragraphs of former § 1-331 
transferred it to this section. 

§ 1-339.74. Sales on other days validated.—All 
sales of real or personal property made prior to 
February 27, 1933, by a sheriff of any county in 
North Carolina, in the manner provided by law 

for sale of real or personal property under execu- 
tion, on any day other than the day now provided 
by law are hereby validated. 

All sales of real and personal property made 
prior to February 14, 1939, by a sheriff under ex- 
ecution, or by commissioner under order of court, 
in the manner provided by law for sale of real 

or personal property, on any day other than the 
days now provided by law are hereby validated. 

All sales of real or personal property made 
prior to March 10, 1939, by a sheriff of any county 

in North Carolina, in the manner provided by 
law for sale of real or personal property under 
execution, on any day other than the day now 
provided by law, are hereby validated. (1933, c. 
79; 1939, cc. 24, 94; 1949, c. 719, s. 3.) 
Editor’s: Note.—The 1949 act, effective Jan. 1, 1950, trans- 

ferred § 1-332 to this section. 

§ 1-339.75. Certain sales validated.—All sales of 
realty made under executions issued prior to 
March the fifteenth, one thousand nine hundred 
and one, on judgments regularly obtained in 
courts of competent jurisdiction, are hereby val- 

idated, whether such sales were continued from 
day to day or for a longer period, not exceeding 
ten days: Provided, that such executions and sales 
are in all other respects regular: Provided further, 
that purchasers and their assigns shall have held 
continuous and adverse possession under a sherift’s 
deed for three years: Provided further, that the 
rights of minors and married women shall in no- 
wise be prejudiced hereby. (Rev., s. 646; 1901, c. 
742: 719491.c., 719; is. (338C), S. 693.) 

Editor’s Note.—The 1949 act, effective Jan. 1, 1950, trans- 
ferred § 1-335 to this section. 

§ 1-339.76. Validation of sales when payment 
deferred more than two years.—All sales of land 
conducted prior to February 10, 1927, under au- 
thority of G. S. § 28-93, in which the deferred pay- 
ments were extended over a period longer than 
two years, are hereby validated. (1917, c. 127, 
Fe Vey, Cole LOETe CT 1Ue Sy See. SO!) 

Editor’s Wote.—Prior to the 1949 amendment, effective 
Jan. 1, 1950, this section appeared as the former last sen- 
tence of § 28-93. 
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Art. 30. Betterments. 

§ 1-340. Petition by claimant; execution sus- 
pended; issues found. 

Rule Stated.—One, who in good faith under colorable ti- 
tle, enters into possession of land under a mistaken belief 
that his title is good, and who is subsequently ejected by 
the true. owner, is entitled to compensation for the enhanced 
value of the land due to improvements placed on the land 

by him. Rogers vy. Timberlake, 223 N. C. 59, 25 S. E. (2d) 
167. 

Plaintiff is not confined to a common law action for im- 
provements, if indeed such right may be enforced by inde- 
pendent action. Rhyne v. Sheppard, 224 N. C. 734, 736, 32 
S.. FE. (2d) 316. 

§ 1-341. Annual value of land and waste charged 
against defendant. 

Where defendants disclaim all right and title to a part of 
the locus, in an action of ejectment, plaintiffs are entitled 
to recover the reasonable rental value of that part for the 
three years next preceding the institution of the action. 

Hughes vy. Oliver, 228 N. C. 680, 47 S. E. (2d) 6. 
Rents and Rental Values as Related to Betterments.— 

Under this section, in an action involving betterments, 
rents and rental values of the lands, which were obtained 

by defendants solely by reason of the improvements put 
on the lands by themselves, cannot be used to offset com- 
pensation to defendants for these improvements. Harrison 
v. Darden, 223 N. C. 364, 26 S. E. (2d) 860. 

Art. 31. Supplemental Proceedings. 

§ 1-352. Execution unsatisfied, debtor ordered to 
answer. 

Nature of Proceedings, etc.— 
The proceedings under this section are in the nature of 

equitable proceedings. Johnson Cotton Co, v. Reaves, 225 
N. C. 436, 35 S. E. (2d) 408, 413. 

The court has the power to order production of proper 
Papers pertinent to the issue to be tried, and in possession 
of the opposite party. Johnson Cotton Co. v. Reaves, 225 
N. C. 436, 35 S. E. (2d) 408, 413. 

Where the examination of the debtor in supplementary 
proceedings shows that his books of accounts contain evi- 
dence material to the investigation he should be required 
to produce them. Id. 
Accounting of Partnership Affairs.—In order to ascer- 

tain if there are any assets of the partnership remaining, 
a full accounting of the partnership affairs is appropri- 

ate, and should be had. Johnson Cotton Co. v. Reaves, 225 
N. C. 436, 35 S. E. (2d) 408. 

§ 1-358. Disposition of property forbidden. 
Section Refers to Property of Debtor at Time ef Order.— 

When this section and § 1-360 are read either singly or as 
a component part of this article, it is plain that a supple- 
mental proceeding against a third person is designed to 
reach and apply to the satisfaction of the judgment prop- 
erty of the judgment debtor in the hands of the third per- 
son or debts due to judgment debtor by the third person 
at the time of the issuamee and service of the order for the 
examination of the third person. Motor Finance Co. v. 
Putnam, 1229 IN. Cx 555; .50,,S, 1, (2d). 1670! 

Prespective Earnings Are Not Property. — Prospective 
earnings of the judgment debtor are neither property nor 
a debt, and may not be reached in supplemental proceed- 
ings against the employer of the judgment debtor. Motor 
Finance Co. v, Putnam, 229 N. C. 555, 50 S. E. (2d) 670. 

§ 1-860. Debtors 
moned. 

Section Applies Only to Debts Due at Time of Order.— 
When this section and § 1-358 are read either singly or as 
a component part of this article it is plain that a sup- 
plemental proceeding against a third person is designed 
to reach and apply to the satisfaction of the judgment 
property of the judgment debtor in the hands of the third 
person or debts due to the judgment debtor by the third 
person at the time of thé issuance and service of the order 
for the examination of the third person. Motor Finance 
Co. v. Putnam, 229 N. C. 555, 50 S. E. (2d) 670. 
Prospective Earnings Are neither Property nor Debt.— 

Prospective earnings of the judgment debtor are neither 
property nor a debt, and may not be reached in supple- 
mental proceedingg against the employer of the judgment 
debtor. Motor Finance Co. y. Putnam, 229 N. C. 555, 50 
S. E. (2d) 670, 

of judgment debtor, sum- 
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§ 1-862. Debtor’s property ordered sold. 

Earnings for Sixty Days.— 

In the Ist paragraph in the original the last line should 
read, “debts and not for taxes due.” 

§ 1-368, Disobedience of orders punished as for 
contempt. 

Paying Salary Accruing after Issuance of Order.—An 
employer cannot be held in contempt for paying salary 
accruing to a judgment debtor after issuance and _ service 
on the employer of an order in proceedings supplemental 
to execution, since the order, properly construed, speaks 
as of the date of its issuance, and since in law the order 
could not apply to prospective earnings of the judgment 
debtor. Motor Finance Co. v. Putnam, 229 N. C. 555, 50 
S. E. (2d) 670. 

Art. 32. Property Exempt from Execution. 

§ 1-369. Property exempted. 

I. IN GENERAL. 

Cited in Sample v. Jackson, 225 N. C. 380, 382, 35 S. E. 
(2d) 236. 

A. Nature of Homestead. 

Homestead Is Not Offspring of Judgment Debt.—The 
homestead, whether allotted on the voluntary petition of 
the owner or by the sheriff under execution, is not the off- 
spring of and does not draw its life blood from a judgment 
debt. It stems from the constitution and ‘“‘it is not the 
condition of the homesteader that creates the homestead 
condition, but the force of the constitution, attaching to 
and acting upon the land.” Thomas v. Fulford, 417 N. C. 
667, 23 S. E. 635; Williams v. Johnson, 230 N. C. 338, 53 
S. E. (2d) 670. 

II, CONSTITUTIONAL PROVISIONS AND PURPOSE. 

A. In General. 

Purpose of Homestead Provision.— 
The purpose of the homestead provision of the constitu- 

tion is to surround the family home with certain protec- 
tion against the demands of urgent creditors. It carries 
the right of occupancy free from levy or sale under exe- 
cution so long as the claimant may live unless alienated 
or abandoned, It is the place of residence which the home- 
steader may improve and make comfortable and where 
his family may be sheltered and live, beyond the reach 
of those financial misfortunes which even the most pru- 
dent and sagacious cannot always avoid. Williams v. 
Johnson, 230 N. C. 338, 53 S. E. (2d) 277, 
Homestead Is Vested Right.— 

Title to the homestead is vested in the owner by the 
constitution and no allotment by the sheriff is necessary 
to create the right or vest the title. Williams vy. John- 
$0115912380 Not C. 9388, 953 WS. ae(2d) 277. 

Ill. JUDGMENTS AND LIENS—SUSPENSION 
OF LIMITATIONS. 

Statute Is Not Tolled in Respect to Debt as Such.— 
The allotment of homestead suspends the running of the 
statute of limitations against the judgment as a lien 
upon the property embraced in the homestead, but_ does 
not toll the statute in respect to the debt as such or the 

personal liability of the debtor for the payment thereof. 
Williams v. Johnson, 230 N. C. 338, 53 S. E. (2d) 277. 
Payment of Judgment Does Not Extinguish Homestead.— 

Payment of the judgment under which homestead has been 
allotted does not extinguish the homestead, and does not 
start the running of the statute against judgments then 
of record or thereafter docketed. Williams v. Johnson, 230 
ING, 7338) Sogn. ie (cd) ere. 

§ 1-371. Sheriff to summon and swear apprais- 
ers. 
Purpose of Allotment by Sheriff.—No sale can be had 

until the homestead is first ascertained and set apart to 
the judgment debtor. The allotment by the sheriff is only 
for the purpose of ascertaining whether there be any ex- 
cess of property over the homestead which is subject to 
sale under execution. Lambert vy. Kinnery, 74 N. C. 348; 
Gheen v. Summey, 80 N. C. 187; Littlejohn v. Egerton, 77 
N. C. 379. The issuance of the execution and the levy 
thereunder merely set in motion the machinery through 
which the homestead is valued and set apart to the owner. 
Williams v. Johnson, 230 N. C. 338, 53 S. E. (2d) 277. 

Allotment Does Not Create Homestead Right.—When a 
sheriff is seeking to collect a judgment under execution 
issued to him, he must, before levying upon the real prop- 
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erty of the debtor, proceed to have the debtor’s home- 

stead allotted as required by this section. But this does 

not create the homestead right. Williams v. Johnson, 230 

NaG@uegsen os) on, (20) ari. 

§ 1-372. Duty of appraisers; proceedings on re- 

turn. 

Provided, that the return of the appraisers of 

their proceedings as described in this section shall 

be invalid, void, and of no effect as to the rights of 

third persons or parties or as to the rights of per- 

sons, firms or corporations who are not parties to 

the judgment or proceeding unless said return is 

filed with the judgment roll in the action, and the 

minutes of the same entered on the judgment 

docket, and a certified copy thereof under the hand 

of the clerk shall be registered in the office of the 

register of deeds for the county. (Rev., ss. 688, 

689; Code, ss. 503-4; 1868-9, c. 1D Gees Se Once LO bigots 

272: 1945, c. 912; C. S. 731.) 

Editer’s Note.—The 1945 amendment added the above pro- 

viso at the end of this section. As the rest of the section 

was not affected by the amendment it is not set out. 

Same—When Registration Not Necessary.— 

The registration of a certified copy of the report of the 

appraisers is indispensable only when the allotment is 

made on petition of the homesteader; when the homestead 

is laid off by the sheriff, failure to register report of the 

appraisers is an irregularity insufficient to invalidate the 

allotment. For statutory change on this aspect, see amend- 

ment of this section. Williams v. Johnson, 230 N. C. 338, 

53-S.. By. (2d) 277: 

§ 1-873. Reallotment for increase of value. 

Where in bankruptcy proceedings homestead was allotted 

in certain lands, subject to a specified judgment the court 

held that as against this judgment there was no determi- 

nation of the extent of debtor’s homestead in the lands, 

and the judgment creditor was not remitted to reallotment 

of homestead either by suit in equity or by application to 

the clerk under this section, but could proceed by levy of 

execution and allotment of homestead. Sample v. Jack- 

son, 226 N. C. 408, 38 S. E. (2d) 155. 

§ 1-386. Allotted on petition of owner. 
Insolvency or the need for protection against sale is not 

a prerequisite to a homestead’s allotment. While the home- 

stead may have real beneficial value only when the owner 

is in debt and pressed by final process of the court, it is 

ever operative. A resident occupant of real property, 

though free from debt and possessed of great wealth, may, 

if he so elects, have it set apart to him on his own vol- 

untary petition. Williams v. Johnson, 230 N. C, 338, 53 

S.B. (2d) 277. 

Art. 33. Special Proceedings. 

§ 1-394. Contested special 
mencement; summons. 

Cited in Green v. Chrismon, 223 N. C. 723, 28 S. E. (2d) 

215. 

§ 1-399. Defenses pleaded; transferred to civil 

issue docket; amendments. 
Boundary Disputes.— 
Where in a special proceeding under chapter 38 of Gen- 

eral Statutes, to establish a boundary line, the defendant, 
by his answer, denies the petitioner’s title and pleads the 
twenty years’ adverse possession under § 1-40, as a defense, 
the proceeding is assimilated to an action to quiet title (§ 
41-10) and the clerk, as directed by this section, should 
“transfer the cause to the civil issue docket for trial dur- 
ing term upon all issues raised by pleadings,” in accord- 
ance with rules of practice applicable to such actions orig- 
inally instituted in that court. Simmons v. Lee, 230 N. 
Ciyi6s 53. Sil. Bar(2d)ps79, 

Applied in Jernigan v. Jernigan, 226 N. C. 204, 37 S, E. 
(2d) 493. 

§ 1-404. Reports of commissioners and jurors.— 
Every order or judgment in a special proceeding 
imposing a duty on commissioners or jurors must 
prescribe the time within which the duty must be 

proceedings; com- 
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performed, except in cases where the time is pre- 
scribed by statute. The commissioners or jurors 
shall within twenty days after the performance 

of the duty file their report with the clerk of the 
superior court, and if no exception is filed to it 
within ten days, the court may proceed to con- 
firm the same on motion of any party and without 

special notice to the other parties. (Rev., s. 723; 

1893, c. 209; 1945, c. 778; C. S. 763.) 
Editor’s Note.—The 1945 amendment substituted ‘‘ten” for 

“twenty” in line nine. : 

Art. 34. Arrest and Bail. 

§ 1-410. In what cases arrest allowed. 
Complaint May Allege Facts Necessary to Support Pro- 

visional Remedy.—In an action for assault and battery in 
which the provisional remedy of arrest and bail is in- 
voked, it is appropriate for plaintiff to allege in the com- 
plaint the facts necessary to support the provisional rem- 
edy of arrest and bail, notwithstanding that such facts 

were also set out in the affidavit filed as a basis for the 
provisional remedy. Long vy. Love, 230 N. C. 535, 53 S. 
FE. (2d) 661. 

Thus a motion to strike allegations that the injury was 
willful, wanton or malicious is properly denied, since plain- 
tiff is entitled to allege facts necessary to support the 
provisional remedy. Id. 

Art. 35. Attachment. 

Part 1. General Provisions. 

§ 1-440.1. Nature of attachment.—(a) Attach- 
ment is a proceeding ancillary to a pending princi- 
pal action, is in the nature of a preliminary exe- 
cution against property, and is intended to bring 

property of a defendant within the legal custody 
of the court in order that it may subsequently be 
applied to the satisfaction of any judgment for 
money which may be rendered against the defend- 

ant in the principal action. 
(b) No personal judgment, even for costs, may 

be rendered against a defendant unless 

(1) Personal service within the state is had on 
a. The defendant, or 
b. A process agent authorized by him, or 
c. A process agent authorized expressly or 

impliedly by law, or unless 
(2) The defendant makes a general appear- 
ance. 

(c) Although there is no personal service on 
the defendant, or on an agent for him, and al- 
though he does not make a general appearance, 
judgment may be rendered in an action in which 
property of the defendant has been attached which 
judgment shall provide for the applic-tion of the 
attached property, by the method set out in 
§ 1-440.46, to the satisfaction of the plaintiff’s 
claim as established in the principal action. If 
plaintiff's claim is not thereby satisfied in full, 
subsequent actions for the unsatisfied balance are 

not barred. (1947, c. 693, s. 1.) 
Editor’s Note.— 
The 1947 amendment rewrote this article, which formerly 

consisted of §§ 1-440 to 1-471 appearing in the original vol- 
ume, to read as set forth herein. Therefore the named 
sections have been superseded. 
For a brief account of the 1947 amendment, see 25 N. C. 

Law Rev. 386. 
Applied in Whitaker y. Wade, 229 N. C. 327, 49 S. E. 

(2d) 627. 

§ 1-440.2. Actions in which attachment may be 
had.—Attachment may be had in any action the 
purpose of which, in whole or in part, or in the 
alternative, is to secure a judgment for money, or 
in any action by a wife for alimony or for mainte- 
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nance and support, but not in any other action. 

(1947, c.. 693, s. 1.) 

§ 1-440.3. Grounds for attachment.—In those 
actions in which attachment may be had under the 
provisions of § 1-440.2, an order of attachment 
may be issued when the defendant is 

(1) A nonresident, or 
(2) A foreign corporation, or 
(3) A domestic corporation, whose president, 
vice-president, secretary or treasurer cannot be 

found in the state after due diligence, or 
(4) A resident of the state who, with intent to 
defraud his creditors or to avoid service of 
summons, 

a. Has departed, or is about to depart, 
from the state, or 

b. Keeps himself concealed therein, or 
(5) A person or domestic corporation which, 
with intent to defraud his or its creditors, 

a. Has removed, or is about to remove, 
property from this state, or 

b. Has assigned, disposed of, or secreted, 
or is about to assign, dispose of, or 
secrete, property. (1947, c. 693, s. 1.) 

Section Is Exelusive-——The ancillary writ of attachment 
may be issued only on one or more of the grounds speci- 
fied by this section. Whitaker v. Wade, 229 N. C. 327, 
49 S. EB. (2d) 627. 
Grounds Must Appear by Affidavit—The grounds upon 

which an ancillary writ of attachment is issued must be 
made to appear by affidavit. Whitaker v. Wade, 229 N. 
C. 327, 49 S. E,. (2d) 627. 

§ 1-440.4. Property subject to attachment.—All 
of a defendant’s property within this state which 
is subject to levy under execution, or which in 
supplemental proceedings in aid of execution is 
subject to the satisfaction of a judgment for 
money, is subject to attachment under the condi- 
tions prescribed by this article. (1947, c. 693, s. 1.) 

Cash Deposited as Security in Lieu of Bond.—The right 
ef a nonresident defendant in the cash voluntarily depos- 
ited by him as security in lieu of bond for his appearance 
to answer a criminal charge preferred against him is lia- 
ble to garnishment; and the purposes for which the cash 
was deposited having been accomplished by defendant’s 
appearing, and later giving a mew recognizance for his 
appearance, the entire amount of the deposit is subject 
to the lien of the attachment. White v. Ordille, 229 N. 
C. 490, 50 S. E. (2d) 499. 

§ 1-440.5. By whom order issued; when and 
where; filing of bond and affidavit—(a) An order 
of attachment may be issued by 

(1) The clerk of the superior court in which 
the action has been, or is being, commenced, 
or by 

{2) The resident judge, the judge regularly 
holding the superior courts of the district, or 
any judge holding «. term of superior court in 
the county in which the action has been, or is 
being, commenced. 

(b) An order of attachment issued by a judge 
may be issued as follows: 

(1) The resident judge of the district, or the 
judge regularly holding the superior courts of 
the district, may issue the order in open court 
or in chambers, at term or in vacation, and 
within or without the district. 
(2) Any other judge holding a term of supe- 
rfor court in the county may issue the order 
in open court. 

(c) In those cases where the order of attachment 
is issued by the judge, such judge shall cause the 
bond required by § 1-440.10 and the affidavit re- 
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quired by § 1-440.11 to be filed promptly with the 
clerk of the superior court of the county in which 
the action is pending. (1947, c. 693, s. 1.) 

§ 1-440.6. Time of issuance with reference to 
summons or service by publication.— (a) The 
order of attachment may be issued 

(1) In those cases where a summons is issued, 
at the time the summons is issued or at any 
time thereafter, or 
(2) In those cases where service is by publi- 
cation, at the time the order of publication is 
made or at any time thereafter. 

(b) No order of attachment may be issued in 
any action after judgment in the principal action 
is had in the superior court. (1947, c. 693, s. 1.) 

§ 1-440.7. Time within which service of sum- 
mons or service by publication must be had.— 

(a) When an order of attachment is issued be- 
fore the summons is served, 

(1) If personal service within the state is to 
be had, such personal service must be had 
within thirty days after the issuance of the 
order of attachment; 
(2) If such personal service within the state 
is not to be had, 

a. Service of the summons outside the 
state, in the manner provided by 
§ 1-104, must be had within thirty days 
after the issuance of the order of at- 
tachment, or 

b. Service by publication must be com- 
menced not later than the thirty-first 
day after the issuance of the order of 
attachment. If publication is com- 
menced, such publication must be 
completed as provided by § 1-99, un- 
less the defendant appears in the ac- 
tion or unless personal service is had 
on him within the state. 

(b) Upon failure of compliance with the ap- 
plicable provisions of subsection (a) of this sec- 
tion, either the clerk or the judge shall, upon 
the motion of the defendant or any other inter- 
ested party, make an order dissolving the at- 
tachment, and the defendant shall have all the 
rights that would accrue to him under the pro- 
visions of § 1-440.45, the same as if the principal 
action had been prosecuted to judgment and the 
defendant had prevailed therein. (1947, c. 693, 
Sale) 

Applied in Scott & Co. v. Jones, 230 N. C. 74, 52 S. E. 
(2d) 219. 

§ 1-440.8. General provisions relative to bonds.— 
(a) Any bond given pursuant to the provisions 

of this article shall be executed by the party re- 
quired to furnish the bond and by 

(1) A surety company authorized to do busi- 
ness in this state, as provided by § 109-17, 
or by 
(2, One or more individual sureties, as may 
be required by the court. 

(b) Each individual surety shall execute an aff- 
davit, to be attached to the bond, stating that 
he is a resident of the state and that he is worth 
the amount specified in the bond exclusive of 
property exempt from execution and over and 
above all his liabilities. 

(c) Any bond given pursuant to any provisions 
of this article shall be subject to the approval of 
the court. 

<2 
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(d) It is not a defense in an action on any bond 
given pursuant to this article that 

(1) The court had no jurisdiction to require 
or accept bond, or 
(2) The order of attachment was improperly 

gtanted, or 
(3) There was any other irregularity in the 
attachment proceeding. (1947, c. 693, s. 1.) 

§ 1-440.9. Authority of court to fix procedural 
details—The court of proper jurisdiction, before 
which any matter is pending under the provisions 
of this article, shall have authority to fix and de- 
termine all necessary procedural details in all in- 
stances in which the statute fails to make definite 
provision as to such procedure, (1947, c. 693, s. 1.) 

Part 2. Procedure to Secure Attachment. 

§ 1-440.10. Bond for attachment.— 
(a) Before the court issues an order of attach- 

ment, the plaintiff must furnish a bond as follows: 

(1) The amount of the bond shall be such as 
may be fixed by the court issuing the order 
of attachment and shall be such as may be 
deemed necessary by the court in order to af- 
ford reasonable protection to the defendant, 
but shall not be less than two hundred dol- 
lars ($200.00) ; 
(2) The condition of the bond shall be that 

a. If the order of attachment is dissolved, 
dismissed or set aside by the court, or 

b. If the plaintiff fails to obtain judgment 
against the defendant, the plaintif will 

pay all costs that may be awarded to 
the defendant and all damages that the 
defendant may sustain by reason of the 
attachment, the surety’s liability, how- 
ever, to be limited to the amount of the 

bond. (1947, c. 693, s. 1.) 

§ 1-440.11. Affidavit for attachment; 
ment.— 

(a) To secure an order of attachment, the plain- 
tiff, or his agent or attorney in his bekalf, must 
state by affidavit 

(1) In every case: 
a. The plaintiff has commenced or is 

about to commence an action, the pur- 
pose of which, in whole or in part, or 
in the alternative, is to secure a judg- 
ment for money, and the amount 
thereof, 

b. The nature of such action, and 
c. The ground or grounds for attachment 

(one or more of those stated in § 1- 
440.3); and 

(2) In those cases described below, the addi- 
tional facts indicated: 

a. If the action is based on breach of con- 
tract, that the plaintiff is entitled to re- 
cover the amount for which judgment 
is sought over and above all counter- 
claims known to him; 

b. If it is alleged as a ground for attach- 
ment that the defendant has done, or is 
about to do, any act with intent to de- 
fraud his creditors, the facts and cir- 
cumstances supporting such allegation. 

(b) A verified complaint may be used as the 
affidavit required by this section. 

(c) The court, in its discretion, at any time be- 
fore judgment in the principal action, may allow 

amend- 
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any such affidavit to be amended even though the 
original affidavit is wholly insufficient. 

(d) An amendment of an insufficient affidavit of 
attachment relates to the beginning of the attach- 
ment proceeding, and no rights based on such ir- 
regularity can be required by any third party by 
any subsequent attachment intervening between 
the original affidavit and the amendment. (1947, 
c. 693, s. 1.) 

§ 1-440.12. Order of attachment; form. and con- 
tents.— 

(a) If the matters required by § 1-440.11 (a) are 

shown by affidavit to the satisfaction of the court 
and if the bond required by § 1-440.10 is furnished, 
the court shall issue an order of attachment which 

shall 
(1) Show the venue, the court in which the 
action has been, or is being, commenced, and 
the title of the action; 
(2) Run in the name of the state and be di- 

rected to the sheriff of a designated county; 
(3) State that an affidavit for the attachment 
of the defendant’s property has been filed 
with the court in the action, that the required 
attachment bond has been executed and deliv- 
ered to the court and that it has been made 
to appear to the satisfaction of the court that 
the allegations of the plaintiff’s affidavit for 
attachment are true; 
(4) Direct the sheriff to attach and safely 

keep all of the property of the defendant with- 
in the sheriff's county which is subject to at- 
tachment, or so much thereof as is sufficient 
to satisfy the plaintiff's demand, together 
with costs and expenses; 

(5) Direct that the order of attachment be re- 
turned to the clerk of the court in which the 
action is pending; 
(6) Show the date of issuance; and 
(7) Be signed by clerk or the judge issuing 
the order. 

(b) The order of attachment shall not contain a 
return date, but shall be returned to the clerk as 
provided by § 1-440.16. (1947, c. 693, s. 1.) 

§ 1-440.13. Additional orders of attachment at 
time of original order; alias and pluries orders.— 

(a) At the time the original order of attach- 
ment is issued, or thereafter, one or more addi- 
tional orders, as the request of the plaintiff, may 
be issued, and any such additional order may be 
directed to the sheriff of any county in which the 
defendant may have property. 

(b) After the original order or orders have been 
returned, if no property or, in the opinion of the 
plaintiff, insufficient property has been attached 
thereunder, alias or pluries orders may be issued 
prior to judgment, at the request of the plaintiff, 
and such alias or pluries orders may be directed 
to the sheriff of any county in which the defend- 
ant may have property. (1947, c. 693, s. 1.) 

§ 1-440.14. Notice of issuance of order of at- 
tachment when no personal service.— 

(a) When the original order of attachment is 
issued in an action in which an order is there- 
after issued for service by publication of a notice 
as provided by § 1-98, the order of publication 
shali direct that the published notice include no- 
tice of the issuance of the order of attachment. 

(b) When the original order of attachment is is- 
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sued after the order of publication is made, a no- 

tice of the issuance of the order of attachment 

shall be published once a week for four successive 

weeks in some newspaper published in the county 

in which the action is pending, such publication 

to be commenced within thirty days after the is- 

suance of the order of attachment. Such notice 

shall show 
(1) The county and the court in which the 

action is pending, 
(2) The names of the parties, 
(3) The purpose of the action, and 

(4) The fact that on a date specified an order 

was issued to attach the defendant’s prop- 

erty. 

(c) If no newspaper is published in the county 

in which the action is pending, the notice 

(1) Shall be published once a week for four 

successive weeks in some newspaper pub- 

lished in the same judicial district, or 
(2) Shall be posted at the courthouse door in 

the county for thirty days. 

(d) When an order of attachment is issued in 

an action in which service on the defendant is to 

be, or has been, had in the manner provided by 

§ 1-104 in lieu of personal service on the defend- 

ant, 

(1) £ notice of the issuance of the order of 

attachment shall also be served on the de- 
fendant in the same manner as is provided for 
service of notice by § 1-104, which notice 
shall show the same facts with reference to 
the attachment as are required by subsection 

(b) of this section, or 
(2) A-notice of the issuance of the order of 
attachment shall be published in the manner 
provided by subsections (b) or (c) of this sec- 

tion, 0(194 7a0Gu O98, Si led 

Applied in Scott & Co. v. Jones, 230 N. C. 74, 52 S. E. 

(2d) 219, 

Part 3. Execution of Order of Attachment; 
Garnishment. 

§ 1-440.15. Method of execution.— 
(a) The sheriff to whom the order of attach- 

ment is directed shall note thereon the date of its 
delivery to him and shall promptly execute it by 
levying on the defendant’s property as follows: 

(1) The levy on real property shall be made 
as provided by § 1-440.17; 
(2) The levy on stock in a corporation shall 
be made as provided by § 1-440.19; 
(3) The levy on goods stored in a warehouse 
shall be made as provided by § 1-440.20; 
(4) The levy on tangible personal property in 

the possession of the defendant shall, except 
as provided in § 1-440.19, be made as provided 
by § 1-440.18; 
(5) The levy on tangible personal property 
belonging to the defendant but not in his pos- 
session, or on any indebtedness to the defend- 
ant, or on any other intangible personal prop- 
erty belonging to the defendant, shall, except 
as provided by §§ 1-440.19 and ‘1-440.20, be 
made as provided by § 1-440.25 relating to 
garnishment. 

(b) The sheriff is not required to levy upon 
personal property before levying upon real prop- 
erty. 

(c) In order for the sheriff to make any levy, 
it is not necessary for him to deliver to the de- 
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fendant or any other person any copy of the or- 
der of attachment or any other process except in 

the case of garnishment as provided by § 1-440.25. 
(1947, c. 693, s. 4.) 

§ 1-440.16. Sheriff’s return.— 
(a) After the sheriff has executed an order of 

attachment, he shall promptly make a written re- 
turn showing all property levied upon by him and 
the date of such levy. In such return, he shall de- 
scribe the property levied upon in sufficient de- 
tail to identify the property clearly. The sheriff 
forthwith shall deliver the order of attachment, 
together with his return, to the court in which the 
action is pending. 

(b) If garnishment process is issued, as pro- 
vided by §§ 1-440.23 and 1-440.24, the sheriff shall 
include in his return a report of his proceedings 

with respect to such garnishment and shall re- 
turn to the court the original process issued to the 

garnishee. 
(c) If the sheriff makes no levy within ten days 

after the issuance of the order of attachment, he 
forthwith shall deliver to the court, in which the 
action is pending, the order, and any other proc- 
ess relating thereto, together with his return show- 
ing that no levy has been made and the reason 
therefor. (1947, c. 693, s. 1.) 

§ 1-440.17. Levy on real property.— 
(a) In order to make a levy on real property, 

the sheriff need not go upon the land or take con- 
trol over it, but he 

(1) Shall make an endorsement upon the or- 
der of attachment or shall attach thereto a 
statement showing that he thereby levies up- 

on the defendant’s interest in the real prop- 
erty described in such endorsement or state- 
ment, describing the real property in suffi- 
cient detail to identify it clearly, and 
(2) Shall, as promptly as practicable, certify 
such levy, and the names of the parties to the 
action, to the clerk of the superior court of 
the county in which the land lies. 

(b) Upon receipt of the sheriff’s certificate, the 
clerk shall dock the levy, as provided by § 1-440.33. 
(1947, c. 693, s. 1.) 

The sheriff may make a valid levy under a warrant of 
attachment on real property without going on the property. 

The levy is made effective by the endorsement thereof on 
the execution or warrant of attachment. ‘The jurisdiction 
of the court dates from the levy, but the lien becomes ef- 
fective when certified to the clerk and indexed. Voehringer 
v. Pollock, 224 N. C. 409, 30 S. E. (2d) 374. 

§ 1-440.18. Levy on tangible personal property 
in defendant’s possession.—The sheriff shall levy 
on tangible personal property in the possession of 

the defendant by seizing and taking into his pos- 
session so much thereof as will be sufficient to 
satisfy the plaintiff's demands. (1947, c. 693, s. 1.) 

§ 1-440.19. levy on stock in corporation.— 
(a) The sheriff may levy, as on tangible prop- 

erty, on a share of stock in a corporation by seiz- 
ing the certificate of stock 

(1) When the certificate is in the possession 
of the defendant, and 
(2) When, by the law of the state in which 
the corporation is incorporated, the property 
interest of the stockholder is embodied in the 
certificate of stock, as is provided by the Uni- 
form Stock Transfer Act or similar legislation, 

(b) The sheriff may levy on a share of stock in 
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a corporation by delivery of copies of the garnish- 
ment process to the proper officer or agent of 

such corporation, as set out in § 1-440.26, 

(1) When, by the law of the state in which 
the corporation is incorporated, the property 
interest of the stockholder is not embodied in 
the certificate of stock, or 
(2) When, by the law of the state in which 
the corporation is incorporated, the property 
interest of the stockholder is embodied in the 
certificate of the stock, as is provided by the 
Uniform Stock Transfer Act or similar legis- 
lation, and 

a. Such certificate has been surrendered 
to the corporation which issued it, or 

b. The transfer of such certificate by the 
holder thereof has been restrained or 

enjoined. 

(c) A restraining order or injunction against the 
transfer of a certificate of stock, when proper in 
an attachment proceeding, may be granted by the 
clerk or judge pursuant to a motion in the cause 
to which the attachment is ancillary. (1947, c. 
693, s. 1.) 

§ 1-440.20. Levy on goods in warehouses.— 
(a) The sheriff may levy on goods delivered to 

a warehouseman for storage, by delivering copies 
of the garnishment process to the warehouseman, 
or to the proper officer or agent for the corporate 
warehouseman, as set out in § 1-440.26, 

(1) If a negotiable warehouse receipt has not 

been issued with respect thereto, or 
(2) If a negotiable warehouse receipt has been 
issued with respect thereto, and 

a. Such receipt is seized, or 
b. Such receipt is surrendered to the 

warehouseman who issued it, or 
c. The transfer of such receipt by the 

holder thereof is restrained or enjoined. 

(b) A restraining order or injunction against 

the transfer of a negotiable warehouse receipt, 
when proper in an attachment proceeding, may be 
granted by the clerk or judge pursuant to a mo- 
tion in the cause to which the attachment is an- 
cillary. (1947,, c.. 693, s. 1.) 

§ 1-440.21. Nature 0’ garnishment.— 
(a) Garnishment is not an independent action 

but is a proceeding ancillary to attachment and 
is the remedy for discovering and subjecting to 
attachment 

(1) Tangible personal property belonging to 
the defendant but not in his possession, and 
(2) Any indebtedness to the defendant and 
any other intangible personal property be- 
longing to him. fe 

(b) A garnishee is a person, firm, association, 
or corporation to which such a summons as speci- 

fied by § 1-440.23 is issued. (1947, c. 693, s. 1.) 

§ 1-440.22. Issuance of summons to garnishee.— 
(a) A summons to garnishee may be issued 

(1) At the time of the issuance of the original 
order of attachment, by the court making 
such order, or 
(2) At any time thereafter prior to judgment 
in the principal action, by the court in which 
the action is pending. 

(b) At the request of the plaintiff, such sum- 
mons to garnishee shall, at either such time, be 
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issued to each person designated by the plaintiff 
as a garnishee. (1947, c. 693, 's. 1.) 

§ 1-440.23. Form of summons to garnishee,— 
The summons to garnishee shall be substantially 
in the following form: 

State of North Carolina 
In the Superior Court 

TAROT MORRO County 
eee eee ee ener ereereenene . °) 

Plaintiff, 
vs. 

Und. et CSA hbo Wad Summons to Garnishee 
« Defendant, 

and 

WO tas seen eee <a 
Garnishee. 

State of North Carolina 

Vou). 10 4a0...hawer dcdch , Garnishee: 
You are hereby summoned, as a garnishee of 

theydefendantie:m .ad.Uede. dceouilae , and required, 

within twenty days after the service of this sum- 
mons upon you, to file a verified answer in the 
Office of the Clerk of the Superior Court of the 
abovegnamedgcountys ath J. 2. ya). del sdaies , North 

Carolina, showing— 
(1) Whether, at the time of the service of this 
summons upon you, or at any time since then 
until the date of your answer, you were in- 
debted to the defendant or had any property 
of his in your possession and, if so, the 
amount and nature thereof; and 

(2) Whether, according to your knowledge, 
information or belief, any other person is in- 
debted to the defendant or has any property 
of the defendant in his possession and, if so, 
the name of each such person. 

In case of your failure to file such answer a con- 
ditional judgment will be rendered against you for 
the full amount for which the plaintiff has prayed 
judgment against the defendant, together with 
such amount as will be sufficient to cover the 
plaintiff’s costs. 
This the eee tes 

$16,010 8 (6.610 44. 6.8 6 9 6 0 6 4:4 4 6) 00 6 6 Oye be) 

(Here designate Clerk Superior 
Court or Judge.) 

(1947, c. 693, s. 1.) 

§ 1-440.24. Form of notice of levy in garnish- 
ment proceeding.—The notice of levy to be served 
on the garnishee shall be substantially in the fol- 
lowing form: 

State of North Carolina 

In the Superior Court 
we a Selit aare ts County 

Plaintiff, 
© @@ 6.6.8 6.8 ao 6 6. 6 © 6.6 0,6 eee *> 

vs. 
Sig ps ATO Ae: \gus seins Notice of Levy 

Defencant, 
and 

eoeeererererenue rises” ° eo0eee ] 

Garnishee. 

Te” shisha & Adee. tow .., Garnishee: 

By virtue of the authority contained in an order 
of attachment issued by the Superior Court of 
OL. FER OEE county and directed to me, I here- 
by levy upon any and all property that you have 
or hold in your possession for the account, use, or 



§ 1-440.25 GENERAL STATUTES 

benefit of the defendant, and upon all debts owed 
by you to the defendant. 

You are notified that a lien is hereby created on 
all the tangible property of the defendant in your 
possession, and that if you surrender the posses- 
sion of, or transfer to anyone, any property be- 
longing to the defendant, or if you pay any debt 
you owe the defendant, unless the same is deliv- 
ered or paid to me or to the court for such proper 
disposition as the court may determine, you will 
be subject to punishment as for contempt, and that 
judgment may be rendered against you for the 
value of such property not exceeding the full 
amount of plaintiff’s claim and costs of the action. 

This the day of 4 
CR Ce a eC 

od ec ee 

Sheriff of .... eeeesene 

(1947, c. 693, s. 1.) 

§ 1-440.25. Levy upon debt owed by, or prop- 
erty in possession of, the garnishee.—The levy in 
all cases of garnishment shall be made by deliver- 
ing to the garnishee, or a process agent authorized 
by him or expressly or impliedly authorized by 

law, or some representative of a corporate gar- 

nishee designated by § 1-440.26, a copy of each of 
the following: 

(1) The order of attachment, 
(2) The summons to garnishee, and 
(3) The notice of levy. 

(1947, c. 693, s. 1.) 

§ 1-440.26. To whom garnishment process may 
be delivered when garnishee is corporation.— 

(a) When the garnishee is a domestic corpora- 
tion, the copies of the process listed in § 1-440.25 

may be delivered to the president or other head, 
secretary, cashier, treasurer, director, managing 
agent or local agent of the corporation. 

(b) When the garnishee is a foreign corpora- 
tion, the copies of the process listed in § 1-440.25 
may be delivered only to the president, treasurer 
or secretary thereof personally and while such of- 
ficer is within the state, except that 

a. If the corporation has property within 
this state, or 

b. If the cause of action arose 
state, or 

c. If the plaintiff resides in this state, 
the copies of the process may be delivered to any 
of the persons designated in subsection (a) of this 
section, 

(c) A person receiving or collecting money 
within this state on behalf of a corporation is 
deemed to be a local agent of the corporation for 
the purpose of this section. (1947, c. 693, s. 1.) 

§ 1-440.27. Failure of garnishee to appear.— 
(a) When a garnishee, after being duly sum- 

moned, fails to file a verified answer as required, 
the clerk of the court shall enter a conditional 
judgment for the plaintiff against the garnishee 
for the full amount for which the plaintiff shall 
have prayed judgment against the defendant, to- 
gether with such amount as in the opinion of the 
clerk will be sufficient to cover the plaintiff’s costs. 

(b) The clerk shall thereupon issue a notice to 
the garnishee requiring him to appear not later 
than ten days after the date of service of the no- 
tice, and show casise why the conditional judg- 
iment shall not be made final. If, after service of 
such notice, the garnishee fails to appear within 

in this 
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the time named and file a verified answer to the 
summons to the garnishee, or if such notice can- 
not be served upon the garnishee because he can- 
not be found within the county where the original 
summons to such garnishee was served, then in 
either such event, the clerk shall make the condi- 
tional judgment final. (1947, c. 693, s. 1.) 

§ 1-440.28. Admission by garnishee; set-off; 
lien.— 

(a) When a garnishee admits in his answer that 
he is indebted to the defendant, or was indebted 
to the defendant at the time of service of garnish- 
ment process upon him or at some date subse- 
quent thereto, the clerk of the court shall enter 
judgment against the garnishee for the smaller of 
the two following amounts: 

(1) The amount which the garnishee admits 
that he owes the defendant or has owed the 
defendant at any time from the date of the 
service of the garnishment process to the 
date of answer by the garnishee, or 
(2) The full amount for which the plaintiff 
has prayed judgment against the defendant, 
together with such amount as in the opinion 
of the clerk will be sufficient to cover the 
plaintiff’s costs. 

(b) When a garnishee admits in his answer that 
he has in his possession personal property belong- 
ing to the defendant, with respect to which the 
garnishee does not claim a lien or other interest, 
the clerk of the court shall enter judgment against 
the garnishee requiring him to deliver such prop- 
erty to the sheriff, and upon such delivery the gar- 
nishee shall be exonerated as to the property so 
delivered. 

(c) When a garnishee admits in his answer that, 
at or subsequent to the date of the service of the 
garnishment process upon him, he had in his pos- 
session property belonging to the defendant, with 
respect to which the garnishee does not claim a 
lien or other interest, but that he does not have 
such property at the time of his answer, the clerk 
of the court shall at a hearing for that purpose de- 
termine, upon affidavits filed, the value of such 
property, unless the plaintiff, the defendant and 
the garnishee agree as to the value thereof, or un- 
less, prior to the hearing, a jury trial thereon is de- 
manded by one of the parties. The clerk shall 
give the parties such notice of the hearing as he 
may deem reasonable and by such means as he 
may deem best. 

(d) When the value of the property has been 
determined as provided in subsection (c) of this 
section the court shall enter judgment against the 
garnishee for the smaller of the two following 
amounts: 

(1) An amount equal to the value of the prop- 
erty in question, or 
(2) The full amount for which the plaintiff 
has prayed judgment against the defendant, 
together with such amount as in the opinion 
of the clerk will be sufficient to cover the 
plaintiff’s costs. 

(e) When a garnishee alleges in his answer that 
the debt or the personal property due to be de- 
livered by him to the defendant will become pay- 
able or deliverable at a future date, and the plain- 
tiff, within twenty days thereafter, files a reply 
denying such allegation, the issue thereby raised 
shall be submitted to and determined by a jury. 



65 ] 1949 SUPPLEMENT 

If it is not denied that the debt owed or the per- 
sonal property due to be delivered to the defend- 
ant will become payable or deliverable at a future 
date, or if it is so found upon the trial, judgment 
shall be given against the garnishee which shall 
require the garnishee at the due date of the in- 
debtedness to pay the plaintiff such an amount 
as is specified in subsection (a) of this section, or 
at the deliverable date of the personal property 
to deliver such property to the sheriff in order 
that it may be sold to satisfy the plaintiff’s claim. 

(f) In answer to a summons to garnishee, a gar- 
nishee may assert any right of set-off which he 
may have with respect to the defendant in the 
principal action. 

(g) With respect to any property of the defend- 
ant which the garnishee has in his possession, a 
garnishee, in answer to a summons to garnishee, 
may assert any lien or other valid claim amount- 
ing to an :nterest therein. No garnishee shall be 
compelled to surrender the possession of any prop- 
erty of the defendant upon which the garnishee 
establishes a lien or other valid claim amounting 
to an interest therein, which lien or interest at- 
tached or was acquired prior to service of the 
summons to garnishee, and such property only 
may be sold subject to the garnishee’s lien or in- 
terest) "(19479 c, 693s) 1") 

§ 1-440.29. Denial of claim by garnishee; issues 
of fact.— 

(a) In addition to any other instances when is- 
sues of fact arise in a garnishment proceeding, 
issues of fact.arise 

(1) When a garnishee files an answer such 

that the court cannot determine therefrom 
whether the garnishee intends to admit or 
deny that he is indebted to, or has in his pos- 
session any property of, the defendant, or 

(2) When a garnishee files an answer deny- 
ing that he is indebted to, or has in his pos- 
session any property of, the defendant, or was 
indebted to, or had in his possession any prop- 
erty of, the defendant at the time of the serv- 
ice of the summons upon him or at any time 
since then, and the plaintiff, within twenty 
days thereafter, files a reply alleging the con- 
trary. 

(b) When a jury finds that the garnishee owes 
the defendant a specific sum of money or has in 

nis possession property of the defendant of a spe- 
cific value, or owed the defendant a specific sum 
of money or had in his possession property of the 
defendant of a specific value at the time of the 
service of the summons upon him or at any time 
since then, the court shall enter judgment against 
the garnishee for the smaller of the two follow- 
ing amounts: 

(1) The amount specified in the jury’s ver- 
dict, or 
(2) The full amount for which the plaintiff 
has prayed judgment against the defendant, 
together with such amount as in the opinion 

of the clerk will be sufficient to cover the 
plaintiff's costs. (1947, c. 693, s. 1.) 

§ 1-440.30. Time of jury trial—All issues aris- 
ing under § 1-440.28 or § 1-440.29 shall, when a 
jury trial is demanded by any party, be submitted 
to and determined by a jury at the same time the 
principal action is tried, unless the judge, on mo- 

1N. C.—5 
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tion of any party for good cause shown, orders an 
earlier trial or a separate trial. (1947, c. 693, s. 1.) 

§ 1-440.31. Payment to defendant by garnishee. 
—Any garnishee who shall pay to the defendant 
any debt owed the defendant or deliver to the de- 
fendant any property belonging to the defendant, 
after being served with garnishment process, and 
while the garnishment proceeding is pending, shall 
not thereby relieve himself of liability to the plain- 
tit, (1947, ¢ 69a,-S. 4.) 

§ 1-440.32. Execution against garnishee.— 
(a) Pursuant to a judgment against a garnishee, 

execution may be issued against such garnishee 
prior to judgment against the defendant in the 
principal action. The court may issue such execu- 
tion without notice or hearing. All property seized 
pursuant to such execution shall be held subject 
to the order of the court pending judgment in the 
principal action. 

(b) The court, pending judgment in the princi- 
pal action, may permit the property to remain in 
the garnishee’s possession upon the garnishee’s 
giving a bond in the same manner and on the same 
conditions as is provided by § 1-440.39 with re- 
spect to the discharge of an attachment by the 
defendant. (1947, c. 693, s. 1.) 

Part 4. Relating to Attached Property. 

§ 1-440.33. When lien of attachment begins; pri- 
ority of liens.— 

(a) Upon securing the issuance of an order of 
attachment, a plaintiff may cause notice of the 
issuance of the order to be filed with the clerk 
of the court of any county in which the plaintiff 
believes that the defendant has real property 

which is subject to levy pursuant to such order of 
attachment. Upon receipt of such notice the clerk 
shall promptly docket the same on the lis pendens 
docket. 

(b) When the clerk receives from the sheriff a 
certificate of levy on real property as provided by 

§ 1-440.17, the clerk shall promptly note the levy 
on his judgment docket and index the same. 
When the levy is thus docketed and indexed, 

(1) The lien attaches and relates back to the 
time of the filing of the notice of lis pendens 
if the plaintiff has prior to the levy caused 
notice of the issuance of the order of attach- 
ment to be properly entered on the lis pen- 

dens docket of the county in which the land 
lies, as provided by subsections (a) of this 
section. 
(2) The lien attaches only from the time of 

the docketing of the certificate of levy if no 
entry of the issuance of the order of attach- 
ment has been made prior to the levy on the 
lis pendens docket of the county in which the 
land lies. 

(c) A levy on tangible personal property of the 
defendant in the hands of the garnishee, when 
made in the manner provided by § 1-440.25, creates 
a lien on the property thus levied on from the 
time of such levy. 

(d) If more than one order of attachment is 
served with respect to property in possession of 
the defendant or is served upon a garnishee, the 
priority of the order of the liens is the same as the 
order in which the attachments were levied, sub- 
ject to the provisions of subsection (b) of this sec- 
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tion, relating to the time when a lien of attach- 
ment begins with respect to real property. 

(e) If two or more orders of attachment are 
served simultaneously, liens attach simultaneously, 
subject to the provisions of subsection (b) of this 
section, relating to the time when a lien of attach- 
ment begins with respect to real property. 

(f) If the funds derived from the attachment of 
property on which liens become effective simulta- 
neously are insufficient to pay the judgments in 
full of the simultaneously attaching creditors who 
have liens which began simultaneously, such 
funds are prorated among such creditors accord- 

ing to the amount of the indebtedness of the de- 
fendant to each of them, respectively, as estab- 
lish= upon the trial. 

(g) If more than one order of attachment is 
served on a garnishee, the court from which the 
first order of attachment was issued shall, upon 
motion of the garnishee or of any of the attaching 
creditors, make parties to the action all of the at- 
taching creditors, who are not already parties 

thereto in order that any questions of priority 
among the attaching creditors may be determined 
in that action and in that court. (1947, c. 693, s. 1.) 

§ 1-440.34. Effect of defendant’s death after 
levy.— 

(a) In case of the death of the defendant, after 

the issuance of an order of attachment and after 
a levy is made thereunder but before service of 

summons is had or before an appearance is en- 

tered in the principal action, the levy shall remain 
in force 

(1) If the cause of action set forth by the 
plaintiff in the principal action is one which 

survives, and 
(2) If service is completed on the personal 

representative of the defendant within three 

months from the date of his qualification. 
(b) If a levy has been made upon real property 

and the defendant dies before such real property 
is sold pursuant to the attachment, the lien of the 
attachment shall continue but the judgment may 
be enforced only through the defendant’s personal 
representative in the regular course of adminis- 

tration. (1947, c. 693, s. 1.) 

§ 1-440.35. Sheriff’s liability for care of attached 
property; expense of care.—The sheriff is liable 
for the care and custody of personal property lev- 
ied upon pursuant to an order of attachment just 
as if he had seized it under execution. Upon de- 
mand of the sheriff, the plaintiff shall advance to 

the sheriff from time to time such amount as may 

be required to provide the necessary care and to 
maintain the custody of the attached property. 

The expense so incurred in caring for and main- 
taining custody of attached property shall be taxed 
as part of the costs of the action. (1947, c. 693, 
S.113) 

Part 5. Miscellaneous Procedure Pending Final 
Judgment. 

§ 1-440.36. Dissolution of the order of attach- 
ment.— 

(a) At any time before judgment in the princi- 
pal action, a defendant whose property has been 
attached may specially or generally appear and 
move, either before the clerk or the judge, to dis- 
solve the order of attachment. 

(b) When the defect alleged as grounds for the 
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motion appears upon the face of the record, no 
issues of fact arise, and the motion is heard and 
determined upon the record. 

(c) When the defect alleged does not appear 
upon the face of the record, the motion is heard 
and determined upon the affidavits filed by the 
plaintiff and the defendant, unless, prior to the 
actual commencement of the hearing, a jury trial 
is demanded in writing by the plaintiff or the de- 
fendant. Either the clerk or the judge hearing 
and determining the motion to dissolve the order 
of attachment shall find the facts upon which his 
ruling thereon is based. If a jury trial is de- 
manded by either party, the issues involved shall 
be submitted and determined at the same time the 
principal action is tried, unless the judge, on mo- 
tion of any party for good cause shown, orders an 
earlier trial or a separate trial. (1947, c. 693, s. 1.) 
Remedy in This Section Is Not Exclusive-—When the 

defendant contests the grounds on which the writ issued, 
this section provides a ready means of attack upon the 
writ without awaiting the trial of the main issue. But 
this remedy is not exclusive. He may make the neces- 
sary allegations in his answer by way of defense and 
await the trial. Whitaker vy. Wade, 229 N. C. 327, 49 S. 
E. (2d) 627. See § 1-440.41. 

The jury having found that the attachment was wrong- 
fully issued, it was proper for the court to dissolve the 
attachment and discharge the defendant’s surety from _lia- 
bility. Whitaker v. Wade, 229 N. C. 327, 49 S. E. (2d) 
627. 

§ 1-440.37. Modification of the order of attach- 
ment.—At any time before judgment in the prin- 
cipal action, the defendant may apply to the clerk 
or the judge for an order modifying the order of 
attachment. Such motion shall be heard upon af- 
fidavits. If the order is modified, the court mak- 
ing the order of modification shall make such pro- 
visions with respect to bonds and other incidental 

matters as may be necessary to protect the rights 
of the parties. (1947, c. 693, s. 1.) 

§ 1-440.88. Stay of order dissolving or modify- 
ing an order of attachment.—Whenever a plaintiff 
appeals from an order dissolving or modifying an 
order of attachment, such order shall be stayed 
and the attachment lien with respect to all prop- 
erty theretofore attached shall remain in effect un- 
til the appeal is finally disposed of. In order to 
protect the defendant in the event that an order 
dissolving or modifying an order of attachment 
is affirmed on appeal, the court from whose order 

the appeal is taken may, in its discretion, require 
the plaintiff to execute and deposit with the clerk 
an additional bond with sufficient surety and in an 

amount deemed adequate by the court to indem- 
nify the defendant against all losses which he may 
suffer on account of the continuation of the lien 
of the attachment pending the determination of 
the appeal. (1947, c. 693, s. 1.) 

§ 1-440.39. Discharge of attachment upon giv- - 
ing bond.— } 

(a) Any defendant whose property has been at- 
tached may move, either before the clerk or the 
judge, to discharge the attachment upon his giv- 
ing bond for the property attached. If no prior 
general appearance has been made by such de- 
fendant, such motion shall constitute a general 
appearance. 

(b) The court hearing such motion shall make 
an order discharging such attachment upon such 
defendant’s filing a bond as follows: 

(1) If it is made to appear to the satisfaction 
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of the court by affidavit that the property at- 
tached is of a greater value than the amount 
claimed by the plaintiff, the court shall require 
a bond in double the amount of the judgment 
prayed for by the plaintiff, and the condition 
of such bond shall be that if judgment is ren- 
dered against the defendant, the defendant 
will pay to the plaintiff the amount of the 
judgment and all costs that the defendant may 
be ordered to pay, the surety’s liability, how- 
ever, to be limited to the amount of the bond. 
(2) If it is made to appear to the satisfaction 

of the court by affidavit that the property at- 
tached is of less value than the amount claimed 
by the plaintiff, the court shall, upon affidavits 
filed, determine the value thereof and _ shall 
require a bond in double the amount of such 
value, and the condition of the bond shall be 
that if judgment is rendered against the de- 
fendant, the defendant will pay to the plain- 
tiff an amount equal to the value of such 
property. 

(c) If a bond is filed as provided in subsection 
(b) of this section, all property of such defendant 
then remaining in the possession of the sheriff 
pursuant to such attachment, including, but not 
by way of limitation, money collected and the 
proceeds of sales, shall be delivered to the defend- 
ant and shall thereafter be free from the attach- 
ment. 

(d) The discharge of an attachment as provided 
by this section does not bar the defendant from 
exercising any right provided by §§ 1-440.36, 
1-440.37 or 1-440.40. (1947, c. 693, s. 1.) 

§ 1-440.40. Defendant’s objection to bond or 
surety.— 

(a) At any time before judgment in the princi- 
pal action, on motion of the defendant, the clerk 
or judge may, if he deems it necessary in order 
to provide adequate protection, require an in- 
crease in the amount of the bond previously given 
by or required of the plaintiff. 

(b) At any time before judgment in the princi- 
pal action the defendant may except to any surety 
upon any bond given by the plaintiff pursuant to 
the provisions of this article, in which case the 
surety shall be required to justify, and the proce- 
dure with respect thereto shall be as is prescribed 
for the justification of bail in arrest and bail pro- 
ceedings. (1947, c. 693, s. 1.) 

§ 1-440.41. Defendant’s remedies not exclusive. 
—The exercise by the defendant of any one or 
more rights provided by §§ 1-440.36 through 
1-440.40 does not bar the defendant from exercis- 
ing any other rights provided by those sections. 
(1947, c. 693, s. 1.) 
Stated in Whitaker v. Wade, 229 N. C. 327, 49 S. E. 

(2d) 627. 

§ 1-440.42. Plaintiff’s objection to bond or surety; 
failure to comply with order to furnish increased 
or new bond.— 

(a) At any time before judgment in the princi- 
pal action, on motion of the plaintiff, the clerk or 
judge may, if he deems it necessary in order to 
provide adequate protection, require an increase in 
the amount of the bond previously given by or 
required of any defendant, garnishee or intervenor. 

(b) At any time before judgment in the princi- 
pal action the plaintiff may except to any surety 
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upon any bond given by any defendant, garnishee 
or intervenor pursuant to the provisions of this 
article, in which case the surety shall be required 
to justify, and the procedure with respect thereto 
shall be as is prescribed for the justification of bail 
in arrest and bail proceedings. 

(c) Upon failure of a defendant, garnishee or 
intervenor to comply with an order requiring an 
increase in the amount of a bond previously given, 
or upon failure to comply with an order requiring 

a new bond when the surety on the previous bond 
is unsatisfactory, the court may, in addition to 
any other action with respect thereto, issue an or- 
der or attachment directing the sheriff to seize and 
take into his possession property released upon 
the giving of the previous bond, if the person 
failing to comply with the order still has posses- 

sion of the same. Such property when retaken 
into his possession by the sheriff shall be subject 
to all the provisions of this article relating to at- 
tached property. (1947, c. 693, s. 1.) 

§ 1-440.48. Remedies of third person claiming 
attached property or interest therein——Any person 
other than the defendant who claims property 
which has been attached, or any person who has 

acquired a lien upon or an interest in such prop- 
erty, whether such lien or interest is acquired prior 
to or subsequent to the attachment, may 

(1) Apply to the court to have the attachment 
order dissolved or modified, or to have the 
bond increased, upon the same conditions and 

by the same methods as are available to the 
defendant, or 

(2) Intervene and secure possession of the 
property in the same manner and under the 
same conditions as is provided for interven- 
tion in claim and delivery proceedings. (1947, 
Cas693su sania) 

§ 1-440.44. When attached property to be sold 
before judgment.— 

(a) The sheriff shall apply to the clerk or to the 
judge for authority to sell property, or any share 
or interest therein, seized pursuant to an order 
of attachment, 

(1) If the property is perishable, or 
(2) If the property is not perishable, but 

a. Will materially deteriorate in value 
pending litigation, or 

b. Will likely cost more than one-fifth of 
its value to keep pending a final deter- 

. mination of the action, and 
c. Is not discharged from the attachment 

lien in the manner provided by § 
1-440.39 within ten days after the seiz- 
ure thereof. 

(b) If the court so orders, the property de- 
scribed in subsection (a) of this section shall 
thereupon be sold under the direction of the court 
unless the discharge of the same is secured by 
the defendant or other person interested therein, 
in the manner provided by § 1-440.39, prior to 
such sale. The proceeds of such sale shall be li- 
able for any judgment obtained in the principal 
action and shall be retained by the sheriff to await 
such judgment. (1947, c. 693, s. 1.) 

Part 6. Procedure after Judgment, 

§ 1-440.45. When defendant prevails in principal 
action.— 

(a) If the defendant prevails in the principal ac- 
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tion, or if the order of attachment is for any rea- 
son dissolved, dismissed or set aside, or if service 
is not had on the defendant as provided by 

§ 1-440.7, 
(1) The defendant shall be entitled to have 
delivered to him 

a. All bonds taken for his benefit whether 
filed in the proceedings or taken by 
an officer, and 

b. The proceeds of any 
money collected, and 

c. All attached property remaining in the 
officer’s hands, and 

(2) Any garnishee shall be entitled to have 
vacated any judgment theretofore ~ ken 
against him. 

(b) Either the clerk or the judge shall have au- 
thority, upon motion of the defendant or any gar- 
nishee, to make any such order as may be neces- 
sary or proper to carry out the provisions of sub- 
section (a) of this section. 

(c) The defendant may recover in the original 
principal action on any bond taken for his bene- 
fit therein, or he may maintain an independent ac- 
tion thereon. (1947, c. 693, s. 1.) 

Prior to 1947, there was no provision in this article for 
the assessment of damages in the original action against 
the plaintiff and his surety for the wrongful issuance of 
a warrant of attachment. ‘The defendant was compelled 
to pursue his remedy by independent action after the ground- 

lessness of the action or the ancillary writ was judicially 

determined. Whitaker v. Wade, 229 N. C. 327, 49 S. E. 
(2d) 627: 

Claim on Bond May Not Be Heard at Original Hearing. 
—Subsection (c) of this section does not mean that defend- 

ant’s claim against plaintiff's bond may be heard and 
damages assessed at the original hearing. It provides in- 
stead that such damages are to be assessed in the same 
action, at the election of the defendant, after judgment 
on the main issue. Defendant’s cause of action on the 
bond is bottomed on the wrongful issuance of the writ. 
The groundlessness of the writ is an essential element 
of his right to damages and this cannot completely ex- 
ist or appear until that fact is judicially determined either 
by judgment vacating the writ or judgment against the 
plaintiff in the main action. Then .only does defendant’s 
tause of action on the bond arise and become complete. 
Ilis proper remedy is by motion in the cause after judg- 
ment. Whitaker v. Wade, 229 N, C. 327, 49 S. E. (2d) 
627. 
Remedy Is by Motion after Judgment or Subsequent In- 

dependent Action.—Where it is determined upon the trial 

of the main issue that plaintiff’s averment upon which 
attachment was issued was false, defendant may have 
damages assessed for the wrongful attachment either upon 
motion in the cause after judgment or by subsequent in- 
dependent action. Whitaker v. Wade, 229:N. C, 327, 49 
S. I. (2d) 627. 

§ 1-440.46. When plaintiff prevails in principal 
action.— 

(a) If judgment is entered for the plaintiff in 
the principal action, the sheriff shall satisfy such 
judgment out of money collected by him or paid 
to him in the attachment proceeding or out of 
property attached by him as follows: 

(1) After paying the costs of the action, he 
shall apply on the judgment as much of the 
balance of the money in his hands as may be 
necessary to satisfy the judgment. 
(2) If the money so applied is not sufficient 
to pay the judgment in full, the sheriff shall, 
upon the issuance of an execution on the judg- 
ment, sell sufficient attached property, except 
debts and evidences of indebtedness to satisfy 
the judgment. 
(3) While the judgment remains unsatisfied, 
and notwithstanding the pendency of the sale 

sales and all 
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of any personal or real property as provided 

by paragraph (2) of this subsection, the sher- 

iff shall collect and apply on the judgment 

any debts or evidences of indebtedness at- 

tached by him. 

(4) If, after the expiration of six months from 

the docketing of the judgment, the judgment 
is not fully satisfied, the sheriff shall, when 
ordered by the clerk or judge, as provided in 
subsection (b) of this section, sell all debts 
and notes and other evidences of indebted- 

ness remaining unpaid in his hands, and shall 

apply the net proceeds thereof, or as much 
thereof as may be necessary, to the satisfac- 
tion of the judgment. To forestall the run- 
ning of the statute of limitations, earlier sale 
may be ordered in the discretion of the court. 

(b) In order to secure the sale of the remaining 
debts and evidences of indebtedness as provided 
in subsection (a) (4) of this section, the plaintiff 
may move therefor, either before the clerk or the 

judge, and shall submit with his motion 

(1) His affidavit setting forth fully the pro- 
ceedings had by the sheriff since the service 
of the attachment, listing or describing the 
property attached, and showing the disposi- 

tion thereof, and 
(2) The affidavit of the sheriff that he has 
endeavored to collect the debts or evidences 
of indebtedness and that there remains un- 
collected some part thereof. 

Upon the filing of such motion, the court to 
which the motion is made shall give the defendant 
or his attorney such notice of the hearing thereon 

as the court may deem reasonable, and by such 
means as the court may deem best. Upon the 
hearing, the court may order the sheriff to sell the 
debts and other evidences of indebtedness remain- 
ing in his hands, or may make such other order 

with respect thereto as the court may deem proper. 
(c) In case of the sale of a share of stock of a 

corporation or of property in a warehouse for 
which a negotiable warehouse receipt has been 
issued, the sheriff shall execute and deliver to the 

purchaser a certificate of sale therefor, and the 
purchaser shall have all the rights with respect 
thereto which the defendant had. 

(d) When the judgment and all costs of the 
proceedings have been paid, the sheriff, upon de- 
mand of the defendant, shall deliver to the defend- 
ant the residue of the attached property or the 
proceeds thereof. (1947, c. 693, s. 1.) 

Part 7. Attachments in Justice of the Peace 
Courts. 

§ 1-440.47. Powers of justice of the peace; pro- 
cedure.— 

(a) A justice of the peace has the same powers 
with respect to attachment proceedings in actions 

of which he has jurisdiction which a clerk or judge 
of the superior court had with respect to attach- 
ment proceedings in actions of which the superior 
court has jurisdiction. 

(b) The procedure with respect to attachment 
in courts of justices of the peace shall conform as 
nearly as practicable to the procedure of the su- 
perior court, and the statutes relating to attach- 
ment in the superior court shall be in effect and 

shall govern the procedure in so far as it is prac- 
ticable to apply them except as otherwise provided 
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in §§ 1-440.48 through 1-440.56 of this article. 
(1947, c. 693, s. 1.) 

§ 1-440.48. Return of order of attachment in 
justice of the peace courts.—The order of attach- 
ment shall not contain a return date but shall be 
returned to the justice of the peace who issued it. 
Such return must meet the requirements with re- 
spect to the return of orders of attachment issued 
in the superior court, as provided by § 1-440.16. 

(1947, c. 693, s. 1.) 

§ 1-440.49. To whom order issued by justice of 
the peace is directed.—An order of attachment is- 
sued by a justice of the peace may be directed to 
any constable or other lawful officer of a county, 
who shall have the same powers and duties with 
respect thereto which the sheriff has with respect 
to an order of attachment issued by the superior 
court. (1947, c. 693, s. 1.) 

§ 1-440.50. Issuance of order by justice of the 
peace to another county.—When a justice of the 
peace issues an order of attachment to a county 
other than his own, such order may not be served 
in such county unless there is endorsed on or at- 

tached to the order the certificate of the clerk of 
the superior court of the justice’s county certify- 
ing that the justice issuing the order is a justice 
of the peace and that the signature on the order 
is in the handwriting of the justice. It is the duty 
of the clerk of the superior court to issue such 
certificate upon application and the payment of 

the fee therefor. (1947, c. 693, s. 1.) 

§ 1-440.51. Notice of attachment in justice of the 
peace courts when no personal service.—When an 
order of attachment is issued by a justice of the 
peace and there is no personal service of the sum- 
mons on the defendant against whom the attach- 
ment is issued, notice of the attachment need not 
be published in a newspaper, but, between the is- 
suance of the order and the trial of the principal 
action, notice of the attachment must ve posted 
for thirty days at the county courthouse door. 

Such notice shall state: 

(1) The county and the township and the 
name of the justice of the peace before whom 
the action is pending, 
(2) The names of the parties, 
(3) The purpose of the action, and 
(4) The fact that on a date specified an order 
of attachment was issued against the defend- 
Ait OS TC OO Sen Stat) 

§ 1-440.52. Allowance of time for attachment 
and garnishment procedure in justice of the peace 
courts.—In order that sufficient time may be al- 
lowed in any action before a justice of the peace 

for the parties to exercise such rights with respect 
to attachment and garnishment as are hereinbe- 
fore provided for, within the same periods cf time 
as are allowed therefor in the superior court, the 
justice of the peace before whom the principal ac- 
tion has been, or is being, commenced has all such 
powers with respect to fixing the time for the de- 
fendant to appear and answer, granting continu- 

ances and fixing the time for the trial, as may be 
necessary or proper for that purpose, notwith- 

standing the provisions of §§ 7-136 and 7-149, Rule 
15. (1947, c. 693, s. 1.) 

§ 1-440.53.- Certificates of stock and warehouse 
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receipts; restraint of transfer not authorized in 
justice of the peace courts.—Nothing in this article 
is intended to authorize any justice of the peace 

to restrain or enjoin the transfer of a certificate of 
stock or a warehouse receipt. (1947, c. 693, s. 1.) 

§ 1-440.54. Procedure in justice of the peace 

courts when land attached.— 
(a) Upon securing the issuance of an order of 

attachment by a justice of the peace, a plaintiff 
may cause notice of the issuance of the order to 

be filed with the clerk of the court of any county 
in which the plaintiff believes that the defendant 
has real property which is subject to levy pursu- 
ant to such order of attachment. Upon receipt of 
such notice the clerk shall promptly docket the 
same on the lis pendens docket. 

(b) A justice of the peace has no authority to 
issue an execution to sell real property attached 
in any action commenced in his court. Whenever 

in any such action real property has been attched, 
the justice of the peace, upon rendering judgment 
in the principal action, shall deliver to the clerk 

of the superior court of his county a copy of the 
judgment rendered by him together with the origi- 
nal order of attachment. 

(c) If judgment was rendered against the de- 
fendant whose property was attached, the clerk 

shall docket the judgment and shall thereupon is- 
sue execution directing the sale of the real prop- 

erty attached as shown by the officer’s return 

made pursuant to § 1-440.17, or so much thereof 
as may be necessary to satisfy the judgment. If 

judgment was not rendered against the defendant 
whose property was attached, the clerk shall make 
an entry on his judgment docket showing the dis- 
charge of the attachment. 

(d) Notwithstanding the lack of authority of 
the justice of the peace to issue an execution to 
sell real property, the levy of the attachment is- 
sued by him on real property constitutes a lien 
on such property, but only under the conditions 
provided by § 1-440.33. (1947, c. 693, s. 1.) 

§ 1-440.55. Trial of issue of fact in justice of 
the peace court.—When an issue of fact is raised 
pursuant to the provisions of § 1-440.28 or § 
1-440.29, the justice of the peace may try such is- 
sue unless a jury trial is demanded. If a jury trial 
is demanded, proceedings with respect thereto 
shall be conducted as in other jury trials before a 
justice of the peace. (1947, c. 693, s. 1.) 

§ 1-440.56. Jurisdiction with respect to recovery 
on bond in justice of the peace court.—Notwith- 
standing the provisions of § 1-440.45(c), the de- 
fendant may recover on the plaintiff’s bond in the 

principal action in a court of the justice of the 
peace only when the amount of the bond does not 
exceed two hundred dollars ($200.00). (1947, ¢. 
693, s. 1.) 

Part 8. Attachment in Other Inferior Courts. 

§ 1-440.57. Jurisdiction of inferior courts not af- 
fected.— Nothing in this article shall be construed 
to change in any manner the jurisdiction of any 
court inferior to the superior court with respect 
to attachment. (1947, c. 693, s. 1.) 

§ 1-459. Levy on intangible property. 

Cited in White v. Ordille, 229 N. C. 490, 50 S. E. (2d) 
499. 



§ 1-461 

§ 1-461. Proceedings against garnishee. 

Cited in White v. Ordille, 229 N. C. 490, 50 S) E.@d) 

499. } ; 
Art. 37. Injunction. 

§ 1-486. When solvent defendant restrained. 

Continuing Trespass.— : 

When relief is sought against a continuing trespass, a 

restraining order may properly issue without allegation of 

insolvency; and this ancillary remedy may be available in 

an action where the title to land is at issue, but may not 

be used as an instrument to settle a dispute as to the pos- 

session, or to effect an ouster. Young v. Pittman, 224 N. 

C2175, 176, -29.4S~ Bre (20) ook. 

§ 1-487. Timber lands, trial of title to. 

Applied in Chandler v. Cameron, 227 N. C. 233, 41 S. E. 

(2d) 753. 

§ 1-488. When timber may be cut. 

Essential Elements.— 
In accord with original. See Chandler v. Cameron, 227 

No C233, 44 S.°R) (2a)*_ 753. 

§ 1-493. What judges have jurisdiction. 

Restraining Orders.— 

Where a restraining order is made returnable before a 

judge assigned to the district at a place outside of the dis- 

trict and after the courts were over, but before the end of 

the term of the assignment, such judge has jurisdiction to 

hear the application and to grant injunction until the hear- 

ing. Reidsville v. Slade, 224 N. C. 48, 54, 29 S. E. (2d) 215. 

Where an action to try title is pending, a judge of the 

superior court has judicial power to issue an order re- 

straining a party from further action as proceeding to ob- 

tain possession against a tenant of the adverse party. 

Massengill v. Lee, 228 N. C. 35, 44 S. E. (2d) 356. 

§ 1-498. Issued without notice; application to 

vacate. 

Modification of Previously Granted Injunction.— 

A Superior Court judge assigned to a district has, dur- 

ing the period of assignment, jurisdiction of all “in Cham- 

bers” matters arising in the district, including restraining 

orders and injunctions, and he may, in an adjoining district, 

vacate or modify a temporary injunction issued without no- 

tice. Reidsville v. Slade, 224 N. C. 48, 29 S. E. (2d) 215. 

§ 1-499, When opposing affidavits admitted. 

Stated in Reidsville v. Slade, 224 N. C. 48, 29 S. E. (2d) 

215. 

§ 1-500. Restraining orders and injunctions in 
effect pending appeal; indemnifying bond. 

Cited in Reidsville v. Slade, 224 N. C. 48, 29 S. E. (2d) 

215. 

Art. 38. Receivers. 

§ 1-502. In what cases appointed. 

In General.— 
This section is expressly made applicable to all receivers. 

Ledbetter v. Farmers Bank, etc., Co., 142 F. (2d) 147, 149. 
Section Does Not Limit Power of Court to Appoint Re- 

ceiver.—The power of the court to appoint a receiver in 
proper cases and upon a proper showing is not limited by 
this section or § 55-147. Sinclair v. Moore Central R. Co., 

228.0N.7.C. w389)645 S. eee) 555. 

§ 1-503. Appointment refused on bond being 
given. 
This section was enacted for the benefit and protection 

of a defendant against whom an application for a receiver 
is prosecuted. Jt authorizes the judge in his discretion, 
upon the filing of the undertaking therein stipulated, ‘“‘to 
refuse the appointment of a receiver.’’ Sinclair v. Moore 

Céntral) Ri” Co, 228 IN, CG. 1389; 4575S. E. (2d)1555, 
Plaintiff Estopped by Acceptance of Bond by Court.— 

Plaintiffs who are parties at the time the court accepts 
bond filed pursuant to this section, and denies application 
for appointment of a receiver, are thereby estopped from 
further prosecuting their application for a receiver, and 
the court is without authority to revoke such order at 
a subsequent term over objection of defendants. Sinclair 
v. Moore Central R. Co., 228 N. C. 389, 45 S.. EB. (2d) 555. 
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§ 1-504. Receiver’s bond. 

Effect of Failure to Require Bond.— 
An order appointing a receiver is not void because of an 

inadequate bond. Ledbetter v. Farmers Bank, etc., Co., 
142 F. (2d) 147, 150, citing Nesbitt & Bro. v. Turrentine, 83 
Na Cr 536. 

The determination of the amount of the bond is within the 
discretion of the court. lLedbetter v. Farmers Bank, etc., 

Co., 142 F. (2d) 147, 150. 

And Mortgagee Is Not Liable for Suggesting Inadequate 

Bond.—The fact that mortgagees suggested an inadequate 

amount in the bond of a receiver was held not to thereby 
render them legally liable to the mortgagor. Ledbetter v. 
Farmers Bank, etc., Co., 142 F. (2d) 147, 150. 

§ 1-505. Sale of property in hands of receiver. 
—The resident judge or the judge assigned to 
hold any of the courts in any judicial district of 
North Carolina shall have power and authority to 
order a sale of any property, real or personal, in 
the hands of a receiver duly and regularly ap- 
pointed by the superior court of North Carolina 
upon such terms as appear to be to the best in- 
terests of the creditors affected by said receiver- 
ship. Except as provided in G. S. § 1-506 the 
procedure for such sales shall be as provided in 
article 29A of chapter 1 of the General Statutes. 

(1931, c. 123, s. 1; 1949, c. 719, s. 2.) 
Editor’s Note——The 1949 amendment, 

1950, added the second sentence. 
effective Jan. 1, 

Art. 39. Deposit or Delivery of Money or 
Other Property. 

§ 1-510. Defendant ordered to satisfy admitted 
sum. 

Tender of Judgment under § 1-541.— Where defendant 
admits liability under its own construction of the con- 
tract for a part of the amount alleged by plaintiff to be 
due thereunder, plaintiff is entitled, under this section, to 
judgment for such amount without prejudice to the litigation 

of the balance claimed to be due him, which right may 
not be defeated by defendant’s tender of judgment under 

§ 1-541. McKay vy. McNair Inv. Co., 228 N. C. 290, 45 
Se (ed snyans. 7 

Art. 41, Quo Warranto. 

§ 1-521. Trials expedited.—All actions to try 
the title or right to any state, county or municipal 
office shall stand for trial at the next term of court 
after the summons and complaint have been served 

for thirty days, regardless of whether issues were 
joined more than ten days before the term; and it 

is the duty of the judge to expedite.the trial of 
these actions and to give them precedence over all 
others, civil or criminal. It is unlawful to appro- 
priate any public funds to the payment of counsel 

fees in any such action. (Rev., s. 833; Code, s. 
616; 1901, c. 425 1874-5)'e."173> 1947)"c. 781" C.15. 
876.) 

Editor’s 
tion. 

Note.—The 1947 amendment rewrote this _ sec- 

Art. 43. Nuisance and Other Wrongs. 

§ 1-539. Remedy for nuisance. 

Obstruction of Fish in Their Passage Upstream.—The 
rule that a riparian owner is not entitled to maintain an 
action for the reason that he had sustained no peculiar in- 
jury through the obstruction of fish in their upstream pas- 
sage to his fishery, has not been rendered obsolete by this 
section and the prescription of a right to sue in like cases. 
Hampton vy. North Carolina Pulp Co., 49 F. Supp. 625, 631. 

§ 1-539.1. Damages for unlawful cutting or re- 
moval of timber.—Any person not being the bona 
fide owner thereof or agent of the owner who shall 
knowingly and without the consent and permission 
of the bona fide owner enter upon the land of 
another and injure, cut or remove any valuable 
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wood, timber, shrub or tree therefrom, shall be 
liable to the owner of said land for double the 

value of such wood, timber, shrubs or trees so in- 

jured, cut or removed. (1945, c. 837.) 

Art. 44. Compromise. 

§ 1-541. Tender of judgment. 
A defendant may not defeat the purpose of § 1-510 by 

undertaking to make a tender under this section. McKay 

v. McNair Inv. Co., 228 N. C. 290, 45 S. E. (2d) 358. 

§ 1-548. Disclaimer of title in trespass; tender 
of judgment.—In actions of trespass upon real es- 
tate, the defendant in his answer may disclaim 
any title or claim to the lands against which the 
trespass is alleged, may allege that the trespass 
was by negligence or involuntary, and may make 
a tender or offer of sufficient amends for the tres- 
pass. In the event of such disclaimer, defense and 
offer by the defendant, the plaintiff is required to 
file a reply before trial, with respect to the defend- 
ant’s allegation that the trespass was negligent or 
involuntary, and that a sufficient tender has been 

made. 
If the plaintiff controverts such answer or a 

part thereof, and at the trial verdict is found for 
the defendant or the plaintiff is nonsuited, other 
than voluntarily, then in either such event he is 

barred from the said action. 
All costs incurred after the defendant’s dis- 

claimer and tender shall be charged against the 
plaintiff in the event the jury finds for the defend- 
ant on the issues of disclaimer and tender, or in 
the event the plaintiff is nonsuited. (Rev., s. 863; 
Code s..577 s-RevCode, °c.* 31, ‘s.°79 *1715, ‘ec. 2, 
Sete LOA aC.e Ol eG. S985) 

Editor’s Note.—The 1947 amendment inserted the sec- 
ond sentence of the first paragraph, added the last para- 
graph and made other changes. 

Art. 45. Arbitration and Award. 

§ 1-544. Agreement for arbitration. 
Common Law Method of Arbitration Adopted.—Where 

the method of arbitration adopted by the parties is in ac- 
cordance with procedure at common law, and not with that 
prescribed in this article, plaintiff’s motion to strike re- 
port of arbitrator must be considered in light of common 
law. Tarpley v. Arnold, 226 N. C. 679, 40 S. E. (2d) 33. 
The common law governs a written agreement for ar- 

bitration which is not in accordance with the procedure 
prescribed by this article. Brown v. Moore, 229 N, C. 
4066 50icis.) Be(2d)e.5. 

Art. 46. Examination of Parties. 

§ 1-568. Action for discovery abolished. 
Editor’s Note.—As to inspection of chattels, see 26 N. 

C. Law Rev. 398. 

§ 1-569. Adverse party examined. 
Time Provisions of Section Available.—After complaint 

is filed, and before answer is filed, the provisions of this 
and the following sections are available to defendant for 
adverse examination of plaintiffs to procure information 
to file answer. Fox v. Yarborough, 225 N. C. 606, 35 S. 
E. (2d) 885. 
Premature Appeal.— 

Upon verified application for examination of an adverse 
party, under this and the following section, the affidavit 
complying with the requirements of the statutes, an ap- 
peal from an order granting the application is premature 
and will be dismissed. Sudderth v. Simpson, 224 N. C. 181, 
29 S. E. (2d) 550. See also, Fox v. Yarborough, 225 N. 
C6065 o54-S-6 Be (2d): 885: 

However, supreme court may in 
consider the appeal on its merit. 
N. C. 606, 35 S. E. (2d) 885. 
Cited in Gibbs v. Russ, 223 N. C. 349, 26 S. E. (2d) 909. 

its discretion elect to 
Fox y. Yarborough, 225 
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§ 1-570. Before trial in his own county. 

Sufficiency of Petition for Examination.— 

In accord with 2nd paragraph in original. See Sudderth 
v. Simpson, 224 N. C. 181, 182, 29 S. E. (2d) 550. 

Cited in Gibbs v. Russ, 223 N, C. 349, 26 S. E. (2d) 909. 

Art. 47. Motions and Orders. 

§ 1-584. Petition to remove to federal court; 
order by the court—When it shall appear to a 
court of this state that a petition for removal of 
any action or proceeding pending therein has 
been filed in a district court of the United States, 
the state court may then, upon its own motion or 

the motion of a party to the action or proceeding, 
order that no further proceedings be had in the 

state court unless and until the action or pro- 
ceeding has been remanded to the state court by 
the United States court and a certified copy of 
the order of remand is filed with the clerk; but 
failure to enter such order shall not entitle the 
state court or any party to proceed; the appear- 

ance of a party for the purpose of making the 
above mentioned motion shall not affect or be 
deemed a waiver of the right to remove. (Ex. 
sess. 1901, .C. Us, Ss. 10. 1900, C, 252, 8. 2.1049, ©: 
S08, sae; GC. o. Pla(D).) 

Editor’s Note.—The 1949 amendment rewrote this sec- 
tion, For a brief comment on this amendment, see 27 
Nive @) Law «Rev: 477. 

Art. 48. Notices. 

§ 1-589. Service by telephone or registered mail 
on witnesses and jurors.—Sheriffs, constables and 

other officers charged with service of such proc- 
ess may serve subpoenas for witnesses and sum- 
monses for jurors by telephone or by registered 

mail, and such service shall be valid and binding 
on the person served. When such process is 
served by telephone the return of the officer serv- 
ing it shall state it is served by telephone. When 
served by registered mail a copy shall be mailed 
and a written receipt requested of the addressee 
and such receipt shall be filed with the return and 
be a necessary part thereof. (1915, c. 48; 1925, ¢. 

98; 1945, c. 635; C. S. 918.) 
Editor’s Note.— 
The 1945 amendment substituted in the last sentence the 

words “requested of the addressee” for the word ‘‘de- 
manded.” 

Art. 49. Time. 

§ 1-598. How computed. 
Actions on Judgments.—Where a judgment was ren- 

dered on October 20, 1873, and an action was brought on 
the judgment on October 20, 1883, it was held that the 
statute barring actions on judgments in ten years was not 
a defense. Cook v. Moore, 95 N. C. 1. Judgment in this 
case was inadvertently entered for the defendant; the mis- 
take was corrected in Cook v. Moore, 100 N. C, 294, 6 
SS.) B2795, '6 Am.. St) Rep. 587: 

Art. 50. General Provisions as to Legal 
Advertising. 

§ 1-596. Charges for legal advertising. — The 
publication of all advertising required by law to 
be made in newspapers in this state shall be paid 
for at not to exceed the local commercial rate of 
the newspapers selected. Any public or municipal 

officer or board created by or existing under the 

laws of this state that is now or may hereafter be 
authorized by law to enter into contracts for the 

publication of legal advertisements is hereby au- 

thorized to pay therefor prices not exceeding said 

rates. 
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No newspaper in this state shall accept or print 
any legal advertising until said newspaper shall 

have first filed with the clerk of the superior court 
of the county in which it is published a sworn 
statement of its current commercial rate for the 

several classes of advertising regularly carried by 
said publication, and any owner or manager of a 
newspaper violating the provisions of this section 
shall be guilty of a misdemeanor. (1919, c. 45, ss. 
1, 2; 1945, c. 635; 1949, c, 205, s. 1%; -C. S. 2586.) 
Lecal Modificatign.—Nash: 1949, c. 205, s. 2. 
Editor’s Note.—The 1945 amendment substituted the first 

On?” line six for “of” and rewrote the former last or in 
sentence of the first paragraph so as te make it subject 

re- to the former limitations prescribed by § 1-99 with 
spect to the cost of service by publication, The 1949 amend- 
ment struck out such last sentence. 

§ 1-598. Sworn statement prima facie evidence 
of qualification; affidavit of publication.— Whenever 
any owner, partner, publisher, or other authorized 
officer or employee of any newspaper which has 
published a notice or any other paper, document or 
legal advertisement within the meaning of § 1-597 
has made a written statement under oath taken be- 
fore any notary public or other officer or person 
authorized by law to administer oaths, stating that 
the newspaper in which such notice, paper, docu- 
ment, or legal advertisement was published, was, 

at the time of such publication, a newspaper meet- 
ing all of the requirements and qualifications pre- 
scribed by § 1-597, such sworn written statement 
shall be received in all courts in this state as prima 
facie evidence that such newspaper was at the 

time stated therein a newspaper meeting the re- 
quirements and qualifications of § 1-597. When 
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filed in the office of the clerk of the superior court 
of any county in which the publication of such no- 
tice, paper, document or legal advertisement was 
required or authorized, any such sworn statement 
shall be deemed to be a record of the court, and 

such record or a copy thereof duly certified by 
the clerk shall be prima facie evidence that the 
newspaper named was at the time stated therein a 
qualified newspaper within the meaning of § 1-597. 

Nothing in this section shall preclude proof that a 
newspaper was or is a qualified newspaper within 
the meaning of § 1-597 by any other competent 
evidence. Any such sworn written statement shall 

be prima facie evidence of the qualifications on 
any newspaper at the time of any publication of 
any notice, paper, document, or legal advertise- 
ment published in such newspaper at any time 
from and after the first day of May, 1940. 

The owner, a partner, publisher or other author- 

ized officer or employee of any newspaper in which 
such notice, paper, document or legal advertise- 
ment is published, when such newspaper is a quali- 
fied newspaper within the meaning of § 1-597, 
shall include in the affidavit of publication of such 
notice, paper, document or legal advertisement a 
statement that at the time of such publication such 
newspaper was a qualified newspaper within the 

meaning of § 1-597. (1939, c. 170, s, 11%4:. 1947, 
Ci jel SeSoa glee.) 

Editcr’s Note.—The 1947 amendment rewrote this section. 
A provision making a false statement a misdemeanor was 

eliminated from this section by the 1947 amendment. The 
effect of this deletion may well be to bring false swearing 

in the affidavit within the purview of the perjury statute, 
§ 14-209, thus making it a felony. 25 N. C. Law Rev. 450, 

Chapter 2. Clerk of Superior Court. 

mr Art. 4. Powers and Duties. 

2-16.1. Validation of oaths administered by clerks. 

Art. 6. Money in Hand; Investments. 

Payment of insurance to persons under 
disability. 

2-52, 

Art. 2. Assistant Clerks. 

§ 2-10. Appointment; oath; powers and juris- 
diction; responsibility of clerks. 

Local Modification. - 

Mecklenburg: 1943, ¢. 548. 

Art. 4. Powers and Duties. 

§ 2-16. Powers enumerated. 
2. To administer any and all oaths and to take 

acknowledgment of the execution of all instru- 
ments or writings. 

(1949 Memeo se ie) 

Cross Referen es.—As to fixing compensation of commis- 
sioners for division of lands, see § 46-7.1. 

As to clerk acting as temporary guardian of children of 
certain service men, see § 33-67. 
Editor’s Note.—The 1949 amendment made changes in 

subsection 2, As the rest of the section was not affected 
by the amendmert it is not set out. 

§ 2-16.1. Validation of oaths administered by 
clerks.—The act of any clerk of the superior court 
in administering any oath prior to the ratification 
of this section, when such was not necessary in 
the exercise of the powers and duties of his office, 

is hereby ratified and validated; provided, how- 

ever, that nothing herein contained shall affect 
pending litigation. (1949, c. 57, s. 2.) 

Editor’s Note.—The act inserting this section was ratified 
Feb. 11, 1949, and became effective July 1, 1949. 

§ 2-20. Disqualification unwaived; 
moved or judge acts. 

Cited in In re Estate of Smith, 226 N. C. 169, 37 S. E. 
(2d) 127. 

§ 2-22. Custody of records and property of of- 
fice. 
Two Distinct Remedies Provided.—Our statutes provide 

two separate and distinct remedies—one in behalf of the in- 
jured individual for a specific fund to which he is entitled 
or on account of a particular wrong committed against him 
by the clerk, as provided for in § 109-34, and one in behalf 

of the clerk against his predecessor in office to recover pos- 
session of records, books, papers, and money in the hands 
of the outgoing clerk by virtue or under color of his office, 
as provided for in this section. State v. Watson, 223 N. C. 
437, 441, 27 S. E. (2d) 144; State v. Watson, 224 N. C. 502, 
SiS, UE. 212d)! $4655 
Where Clerk Sought to Be Removed Made Affirmative 

Allegations.—_In an action by the clerk of the Superior 

Court against his predecessor in office, for possession of 
records, books and funds, under this section, where defend- 
ant denied the allegations of the complaint that plaintiff 
was duly appointed clerk to fill a vacancy caused by the 
removal of defendant and qualified as such, and also made 
further affirmative allegation to like effect, there was error 
in allowing a motion to strike such affirmative allegations. 
State v. Watson, 223 N. C. 437, 27 S. BE. (2d) 144. 

§ 2-24. Location of and attendance at office. 
Provided, that the clerk’s office in the respective 

counties may observe such office hours and holi- 

days as authorized and prescribed by the board of 

cause re- 
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county commissioners for all county offices. (Rev., 
S909:eGoder ss. nSOhibid adits; “Cale pes se) w4l; 
1871-2, c. 136; 1939, c. 82; 1941, c. 329; 1949, c. 
Oe suet: G5 4194-5 5) 
Editor’s Note.—The 1949 amendment rewrote the proviso 

appearing as the last sentence of the section. As the first 
two sentences were not changed they are not set out. 

§ 2-25. Obtaining leave of absence from office. 
Provided, it shall not be necessary when a clerk 

has an assistant clerk to secure an order per- 
mitting a leave of absence; and, provided further, 
it shall not be necessary when a clerk has a dep- 
uty clerk, but no assistant clerk, to secure an 
order permitting a leave of absence unless such 
absence extends more than forty-eight hours. 
(Reyv., “s.” 910; ~1903, c. 4673,.1935, c.. 3483. 1949..¢, 
122, s. 2; C. S. 946.) 

Editer’s Note.—The 1949 amendment added the above pro- 
visos at the end of this section. As the rest of the section 
was not affected by the amendment it is not set out. 

§ 2-26. Fees of clerk of superior court. 
Five per cent commission shall be allowed the 

clerk on all fines, penalties, amendments and taxes 
paid the clerk by virtue of his office; and three per 
cent on all sums of money not exceeding five 
hundred dollars placed in his hands by virtue of 
his office, except on judgments, decrees, execu- 

tions, and deposits under article three of chapter 

forty-five; and upon the excess over five hundred 
dollars of such sums, one per cent. 

(1945, c. 635.) 
Local Modification.—Richmond: 

1945, c. 733. 

Editcr’s Note.— 

The 1945 amendment substituted “forty-five” for ‘‘fifty- 
four” in line eight of the next to the last paragraph. As 
the rest of the section was not affected by the amendment 
it is not sct out. 

Cited in Watson v. Lee County, 224 N. C. 508, 31 S. E. 
(2d) 535. 

§ 2-27. Local modifications as to clerk’s fees. 
Local Modification.—Richmond: 1947, c. 235, s. 11. 

§ 2-28. Fees for probating and recording fed- 
eral crop liens and chattel mortgages. 

Provided that this section shall not apply to 

Beaufort, Brunswick, Cabarrus, Camden, Caswell, 
Currituck, Harnett, Haywood, Hertford, Macon, 
Moore, Nash, Person, Polk, Richmond, Stokes, 
Surry and Wilson counties. (1933, cc. 160, 176, 
266, 281, 326, 393, 429, 479, 514; 1935, cc. 120, 260, 

369; 1939, c. 211; 1945, cc. 78, 312, 880, 913; 1949, 

GecoS,ase 1) 

Local Modification.—Beaufort: 1949, c. 368, s. 2; Cabarrus: 
1945, c. 880, s. 2; Johnston: 1945, c. 517. 

Editor’s Note.— 

The first 1945 amendment inserted ‘‘Nash” in the list of 
counties in the proviso, the second inserted ‘‘Camden”, the 
third inserted ‘Cabarrus,’ and the fourth inserted ‘“Curri- 
tuck,” and the 1949 amendment inserted ‘‘Beaufort’? in the 
list of counties. As the rest of the section was not changed 
it is not set out. 

1947, c. 235, s. 8; Wake: 

§ 2-29. Advance court costs. 
Local Modification.—Catawba: 1949, c. 414. 

§ 2-30. Advance costs on appeal from justice of 
the peace. 

Cited in Watson v. Lee County, 224 N. C. 508, 31 S. E. 
(2d) 535. 

§ 2-33. Fee for auditing annual accounts of re- 
Ceivers, executors, etc. 

Nothing in this section shall be construed to al- 
low commissions on allotment of dower, on dis- 

tribution of the shares of heirs, on distribution of 
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shares of distributees of personal property or on 

distribution of shares of legatees. (1935, c. 379, s. 

5; 1945, c. 1036, s. 1.) 

Lecal Modification—Anson and Lee: 1945, c. 1036, s. 2%. 
Editor’s Note.—The 1945 amendment added the above sen- 

tence at the end of this section. As the rest of the section 
was not affected by the amendment it is not set out. 

§ 2-34. Fee for auditing final accounts of re- 

ceivers, executors, etc. 
Nothing in this section shall be construed to al- 

low commissions on allotment of dower, on dis- 
tribution of the shares of heirs, on distribution of 
shares of distributees of personal property or on 

distribution of shares of legatees. (1935, c. 379, s. 
6; 1945, c. 1036, s. 2.) 
Lecal Modification.—Anson and Lee: 1945, c. 1036, s. 2%; 

Durham: 1945, c. 115. 
Editcr’s Note.—The 1945 amendment added the above sen- 

tence at the end of this section. As the rest of the section 

was not affected by the amendment it is not set out. 

§ 2-36. Certain counties not subject to sections 
2-29 to 2-35.—Sections 2-29 to 2-35 shall not 
apply to the counties of: Chowan, Cleveland, 
Columbus, Iredell, Lincoln, Martin, Mecklen- 
burg, Montgomery, Moore, New Hanover, Pitt, 
Richmond, Robeson, Rockingham, Union, Jack- 

son, Swain, Buncombe, Rowan, Orange, Avery, 

Wayne, Nash, Wilson, Bladen, Cumberland, Ashe, 

Edgecombe, ‘Tyrrell, Person, Duplin, Vance, 
Davie, Guilford, Onslow, Washington, Alleghany, 
Haywood, Davidson, Burke, Stokes, Franklin, 

Catawba, Lenoir, Jones, Pamlico, Caldwell, Cas- 
well. Provided, that section 2-29 shall apply to 
Iredell county. (1935, c. 379, s. 8; 1935, c. 494; 

1937, cc.148, 149, 290;°1945, c. 296; 1947, c. 269; 

1949, c. 386.) 
Editor’s Note.— 
The 1945 amendment struck out ‘‘Cabarrus” from the list 

of counties appearing in this section, the 1947 amendment 
struck out “Surry” and the 1949 amendment struck out 
“Franklin.” 

§ 2-41. To endorse date of issuance on process, 
Applied in State Board of Education vy. Gallop, 227 N. C. 

599, 44 S. E. (2d) 44. : 

§ 2-42. To keep books; enumeration. 

Local Modification.—Forsyth: 1949, c. 963, s. 4. 

Art. 5. Reports. 

§ 2-44. List of justices of the peace to be sent to 
secretary of state——The clerk of the superior court 
of each county shall, on or before February first of 
each year, send to the secretary of state a list of 
the qualified justices of the peace in his county as 
of January first of that year. The list shall include 
the following information with respect to each 

such justice of the peace: 
1. The township for which he was elected or ap- 

pointed. 
2. The date of his election or appointment, and 

if appointed, by whom so appointed. 
3. The term for which he was elected or ap- 

pointed. 
4. The date of his qualification. (Rev., s. 916; 

Code, s.893; 1901, ¢.' 37; s. 231881, c. 326; 1945, c. 
161 2 Or 2954.) 
Editor’s Note.—The 1945 amendment rewrote this section. 

Art. 6. Money in Hand; Investments. 

§ 2-46. Public funds to be reported to county 

commissioners. 
Local Modification.—Forsyth: 1945, c. 11; Halifax: 1949, ¢. 

389; Hertford: 1945, c. 101; Lenoir: 1945, c. 201. 
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§ 2-47. Approval, registration, and publication 

of report. 
Lecal Modification.—Forsyth: 1945, c. 11; Wilson: 1943, c. 

555. 

§ 2-50. Unclaimed fees of jurors and witnesses 

paid to school fund. 
Local Modification—Chatham: 1949, c. 906; Randolph: 1949, 

ec. 519, 

§ 2-52. Payment of insurance to persons under 

disability—Where a minor, incompetent or insane 

person is named beneficiary in a policy or policies 
of insurance, and the insured dies prior to the 

majority of such minor, or prior to the restoration 

of competency or sanity of such incompetent or in- 
sane person, and the total proceeds of such policy 
or policies do not exceed five hundred dollars 
($500.00), such proceeds may be paid to the public 
guardian or clerk of the superior court of the 
county where such beneficiary resides, to be ad- 
ministered by the public guardian or clerk for the 

benefit of such beneficiary, and the receipt of the 

public guardian or clerk shall be a full and com- 
plete discharge of the insurer issuing the policy or 
policies. Moneys so paid to the clerk or public 
guardian shall be held and disbursed in the manner 
and subject to the limitations provided by § 2-53. 
(1937, c. 201; 1945, c. 160, s. 1.) 

Editor’s Note.—This section applied only to minors prior 

to the 1945 amendment, which also added the second sen- 
tence and made other changes. 

§ 2-53. Payment of money for indigent children 
and persons non compos mentis.— When any 
moneys in the amount of five hundred dollars or 
less are paid into court for any minor, indigent or 
needy child or children for whom there is no 
guardian, upon satisfactory proof of the necessi- 
ties of such minor, child or children, the clerk may 

upon his own motion or order pay out of the same 
in such sum or sums at such time or times as in 
his judgment is for the best interest of said child 
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or children, or to some discreet and solvent neigh- 
bor of said minor, to be used and faithfully applied 
for the sole benefit and maintenance of such minor 
indigent and needy child or children. The clerk 

shall take a receipt from the person to whom any 

such sum is paid and shall require such person to 
render an account of the expenditure of the sum 
or sums so paid, and shall record the receipt and 
the accounts, if any are rendered by order of the 

clerk, in a book entitled, Record of Amounts Paid 

for Indigent Children, and such receipt shall be a 
valid acquittance for the clerk. ‘This section shall 
also apply to incompetent or insane persons, and it 

shall be the duty of any person or corporation hav- 
ing in its possession $500.00 or less for any minor 
child or indigent child, or incompetent or insane 

person to pay same in the office of the clerk of the 
superior court, and the clerk of the superior court 

is hereby authorized and empowered to disburse 
the sum thus paid into his office, upon his own mo- 

tion or order, without the appointment of a guard- 
fan.” (Rev. s, 924°01899. c.. 823.1911, .c. 29, p09: 
1919, 'c./O1> EX, ess, 1924, ic. 1. s..1: 1997) cu7a- 
1929, c. 15; 1933, c. 363; 1945, c. 160, s. 2; 1949, 
c. 188; C. S. 962.) 

Editor’s Note.— 

The 1945 amendment substituted the words “there is no” 
in line four for the words “‘no one will become,” and omitted 
the former third and fourth sentences relating to minor 
child as beneficiary of life insurance policy. 
The 1949 amendment increased the maximum amount 

mentioned in this section from “$300.00” to ‘$500.00.” 

§ 2-54. Limitation on investment of funds in 
clerk’s hands. 

Cited in State v. Sawyer, 223 N. C. 102, 25 S. E. (2d) 443. 

§ 2-55. Investments prescribed; use of funds in 
management of lands of infants, incompetents. 

Local Modification.—Forsyth: 1945, c. 876, s. 4. 

§ 2-56. Securing bank deposits. 

Local Modification.—Forsyth: 1945, c. 876, s. 4 

Chapter 3. Commissioners of Affidavits and Deeds. 

§ 3-1. Appointment by governor; term; oath.— 
The governor is authorized to appoint and com- 
mission one or more commissioners in any foreign 
country, state or republic, and in such of the states 

of the United States, or in the District of Colum- 
bia, or any of the territories, colonies or depend- 
encies as he may deem expedient, who shall con- 

tinue in office for two years from the date of their 
appointment, unless sooner removed by the gover- 
nor. Before such commissioner proceeds to per- 
form any duty by virtue of this chapter, he shall 

take and subscribe an oath before a justice of the 
peace or clerk of a court of record in the city or 

county in which he resides well and faithfully to 
execute and perform all the duties of such com- 

missioner, according to the laws of North Caro- 

lina; which oath shall be filed in the office of the 
secretary of state. (Rev., ss. 926, 927; Code, ss. 
632, 633; 1945,;c. 635; C. S. 963.) 

Editor’s Note.—The 1945 amendment inserted after the 
word “peace” in line twelve the words ‘“‘or clerk of a court 
of record.” 
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Chapter 4. Common Law. 

§ 4-1. Common law declared to be in force. 

Extent of Common Law.— 
So much of the common law as has not been abrogated 

or repealed by statute is in full force and effect in this 
state. Scholtens v. Scholtens, 230 N. C. 149, 52 S, E. (2d) 
350; Hoke v. Atlantic Greyhound Corp., 226 N. C. 332, 
38) S. be 1d) 105; 
The common law rights and disabilities of husband and 

wife are in force in this state except in so far as they have 
been abrogated or repealed by statute. Scholtens yv. Schol- 
tens, 230 N. C. 149, 52 S. E. (2d) 350. 

The common law writ of error coram nobis to challenge 
the validity of petitioner’s conviction for matters extrane- 
ous the record, is available under our procedure, In re 
"Baylor; 2o0 WNs aC. 000, 531 GS. H. (2d)! 8575 

Chapter 5. 

§ 5-1. Contempts enumerated; common law re- 
pealed. 

I. GENERAL CONSIDERATION. 
Nature of Offenses—Jury Trial.—Contempt proceedings 

may be resorted to in civil or criminal actions, and though 
contempt is criminal in its nature, respondents therein are 
not entitled to trial by jury. Safie Mfg. Co. v. Arnold, 228 
No 3G. 3752045) Sa. (2d). 577: 

IV. SUBDIVISION IV. 

Failure to obey a court order cannot be punished for con- 
tempt unless the disobedience is willful, which imports 
knowledge and a stubborn purpose. Lamm vy. Lamm, 229 
N. C. 248, 49 S. E. (2d) 403. 
Where defendant testifies that his failure after knowledge 

to obey a court order for the payment of alimony pendente 
lite was due to his lack of financial means, and no evidence 
is presented at the hearing tending to negative the truth of 
defendant’s explanation or to establish as an affirmative 
fact that he possessed the means wherewith to comply 
with the order, the court’s finding that defendant willfully 
disobeyed the order is not supported by the record, and 
judgment committing him to imprisonment for contempt 
must be set aside. Id. 
An order of court not “lawfully issued” may not be the 

basis on which to found a proceeding for contempt. Pat- 
terson v. Patterson, 230 N. C. 481, 53 S. E. (2d) 658. 
Upon application for custody of children after decree of 

divorce, the resident judge entered a temporary order 
awarding the custody to the father, and issued an order 
to defendant wife to appear outside the county and out- 
side the district to show cause why the temporary order 
should not be made permanent. It was held that the judge 
was without jurisdiction to hear the matter outside the 
district, and an order issued upon the hearing of the or- 

der to show cause was void ab initio, Id. 
Temporary Restraining Orders—A court has_ inherent 

power, necessary to the maintenance of judicial authority, 
to punish as for contempt the willful violation of its or- 
ders, including temporary restraining orders. Safie Mfg. 
Con yin Arnold? 228" Ny (GC. 375; 45S. Een (2d)7 577. 
Failure to Comply with Separation Agreement.—Husband 

could not be adjudged in contempt for failure to comply 
with separation agreement entered into prior to the institu- 
tion of divorce action, judgment in which provided that it 
should not affect or invalidate the separation agreement. 
Brown v. Brown, 224 N. C. 556, 31 S. E. (2d) 529. 

Chapter 

Art. 1. Generally. 

§ 6-1. Items allowed as costs. 

This section does not include expenses for returning de- 
fendants to this state from points without the state. State 
v. Patterson, 224 N. C. 471, 473, 31 S. E. (2d) 380. 

§ 6-5. Jurors’ tax fees—On every indictment 
or criminal proceeding, tried or otherwise dis- 

posed of in the superior or criminal courts, the 
party convicted, or adjudged to pay the costs, shall 

pay a tax of four dollars unless a different jury tax 

Survival of Actions.—Since at common law, causes of 
action for wrongful injury, whether resulting in death or 
not, did not survive the injured party, the survival of 
such actions is solely by virtue of statute. Hoke v. At- 
lantic Greyhound Corp., 226 N. C. 332, 38 S. E. (2d) 105. 

Punishment When No Penalty Expressly Provided.—The 
common-law rule obtains in this state that where a stat- 
ute enacted in the public interest commands an act to be 
done or proscribes the commission of an act, and no penalty 
is expressly provided for its breach, its violation may be 
punished as for a, misdemeanor. State v. Bishop, 228 N. 
Crs71e45uQS., EB, yid2d) sss; 

Applied in State v. Sullivan, 229 N. C. 251, 49 S. E. (2d) 
458. 

Cited in State v. Emery, 224 N. C. 581, 31 S. FE. (2d) 858 

Contempt. 

§ 5-6. Courts and officers empowered to pun- 
ish.—E very justice of the peace, referee, commis- 

sioner, clerk of the superior court, inferior court, 

criminal court, or judge of the superior court, or 

justice of the supreme court, or board of commis- 

sioners of each county, or the utilities commission, 

or member of the industrial commission, has 
power to punish for contempt while sitting for the 
trial of causes or engaged in official duties. (Rev., 

s. 942; Code, ss. 651, 652; 1933, c. 134, s. 8; 1941, ¢. 
97401945, ch533: Casross.) 

Editor’s Note.—The 1945 amendment inserted the words 
“or member of the industrial commission.” 

§ 5-9. Trial of proceedings in contempt.—Pro- 
ceedings as for contempt shall be by an order di- 
recting the offender to appear within a reasonable 

time and show cause why he should not be at- 
tached for contempt. In all proceedings for con- 
tempt and in proceedings as for contempt, the 
judge or other judicial officer who issues the rule 
or notice to the respondent may make the same 
returnable before some other judge or judicial of- 
ficer. When the personal conduct of the judge or 
other judicial officer or his fitness to hold his ju- 
dicial position is involved, it is his duty to make 
the rule or notice returnable before some other 
judge or officer. Nothing herein contained shall 

apply to any act or conduct committed in the pres- 
ence of the court and tending to hinder or delay 
the due administration of the law, nor to proceed- 
ings for the disobedience of a judicial order ren- 
dered in any pending action. (Rev., s. 945; Code, 
$. 655; 1915, c. 4; 1947, c, 781: C, S. 986.) 

Editor’s Note.—The 1947 amendment rewrote the 
sentence, 

first 

6. Costs. 

is prescribed elsewhere. In every civil action in 
any court of record for which different jury taxes 
are not prescribed by law the party adjudged to 

pay the costs shall pay a tax of five dollars; but 
this tax shall not be charged unless a jury shall 
be impaneled. Said tax fees shall be charged by 
the clerk in the bill of costs, and collected by the 
sheriff, and by him paid into the county treasury. 

And the fund thus raised in any county shall be 
set apart for the payment of the jurors attending 



§ 6-7 

the courts thereof. (Rev., s. 1253; Code, s. 732; R. 

COrCre8) 1830) C, 1s) 1879 ic oeor e881) 1c, 240 ,aloOo, 

©) 34851909) c."1; 1919, C8195 1948, c."6355" CHS. 
1229.) 

Editor’s Note.—The 1945 amendment inserted the words 
“unless a different jury tax is prescribed elsewhere” at the 
end of the first sentence. It also inserted in the second 
sentence the words ‘for which different jury taxes are not 
prescribed by law.” 

§ 6-7. Clerk to state in detail in entry of judg- 
ment. 

Costs Properly Adjudged after Decision of the Supreme 
Court.—After decision of the supreme court modifying and 
affirming a judgment of the superior court on appeal from 
the referee allowances constituting items of costs may be 
adjudged as provided by this section, Clark v. Cagle, 226 
INS (CY 230, 937) S220) 6/2. 

Art. 3. 

§ 6-20. Costs allowed or not, 
court. 

Where one of defendants in injunction suit seeks affirm- 
ative relief by way of specific performance, the taxing of 
costs is in the discretion of the trial court since the con- 
troversy is of an equitable nature. Consequently the or- 
der of the court apportioning the costs will not ordina- 
tily be disturbed on appeal upon affirmance of the judg- 
ment. Chandler v. Cameron, 229 N. C. 62, 47 S. E. (2d) 

528; S eA. La Raed), of Ls. 

§ 6-21. Costs allowed either party or appor- 
tioned in discretion of court. 
The expense of employing attorneys in the _ successful 

defense of a suit for damages for tort is not allowable as 
part of the costs or recoverable in the absence of an ex- 
press agreement therefor, Queen City Coach Co. v. Lum- 

berton Coach Co., 229 N. C. 534, 50 S. E. (2d) 288. 
Allowance to Referee.— 
Where, in a suit to obtain advice and instruction of the 

court for the proper distribution of the assets of the es- 
tate, the cause is referred to a referee, the taxing of the 
referee’s fee is within the discretion of the court, and or- 
der of the court pro rating the referee’s fee between the 
funds derived from sale of realty to make assets and the 
personal property of the estate will not be disturbed. Wil- 
liams v. Johnson, 230 N. C. 338, 53 S. E. (2d) 277. 

Civil Actions and Proceedings. 

in discretion of 

§ 6-22. Petitioner to pay costs in certain cases. 
—The petitioner shall pay the costs in the follow- 

ing proceedings: 
1. In petitions for draining or damming low- 

lands where the petitioner alone is benefited. 

(1945, c. 635.) 
Editor’s Note.—The 1945 amendment added at the end of 

subsection 1 the words ‘‘where the petitioner alone is ben- 
efited.” As the other subsections were not affected by 
the amendment they are not set out. 

Art. 5. Liability of Counties in Criminal Actions. 

§ 6-36. County to pay costs in certain cases; if 
approved, audited and adjudged.—In a -riminal 
action, if there is no prosecutor designated by the 
court as liable for the costs under the provisions 
of General Statutes § 6-49, and the defendant is 
acquitted or convicted and unable to pay the costs, 
or a nolle prosequi is entered, or judgment ar- 
rested, the county shall pay the clerks, sheriffs, 
constables, justices and witnesses one-half their 
lawful fees; except in capital cases and in prose- 
cutions for forgery, perjury, or conspiracy, when 
they shall receive full fees. No county shall pay 
any such costs unless the same are approved, au- 
dited and adjudged against the county as provided 
in this chapter. (Rev., s. 1283; Code, ss. 733, 739; 
R. GC. c.28,.8..8: Be oaseuas, 5.18; iS thon, tetas 
1947, c. 781; C. S. 1259.) 

Editor’s Note.—The 1947 amendment rewrote the first part 
of the first sentence, 
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§ 6-37. Local modification as to counties pay- 
ing costs. 

In New Hanover County, in a criminal action, 
if the defendant is convicted and serves out his 
sentence on the public roads of the county, the 
county shall pay one-half of the fees as provided 
in the first sentence of General Statutes § 6-36. 
(Rev. 8.912833, 1905," c). 511; 1947 er 7s1eF CAS: 
1260.) 

In Northampton and Sampson counties where 
in criminal proceedings before the recorder’s 
court, the grand jury, or superior court the defend- 
ant is found not guilty or a true bill is not found 
by the grand jury, or the defendant is found guilty 
and is sentenced by the court to serve on the roads 
or a term in jail, then the said county shall pay 
full fees to the sheriff, officer, or constable who 
served any process in such proceeding. (1937, c. 
43; 1947, c. 427.) 

Editor’s Note.—The 1947 amendments rewrote the next to 
last paragraph and made the last paragraph applicable to 
Sampson County. As the rest of the section was not af- 
fected by the amendments it is not set out. 

§ 6-38. Liability of county when defendant ac- 
quitted in supreme court. 

Provided, where the cause has been removed, 

said costs shall be paid by the county in which 
the offense was committed instead of the county 
from which the appeal is taken. (Rev., s. 1284; 

1947, .0.,191. WG. 5 1261.) 
Editor’s Note.——The 1947 amendment added the above pro- 

viso at the end of this section. As the rest of the section 
was not affected by the amendment it is not set out. 

Art. 7. Liability of Prosecutor for Costs. 

§ 6-49. Prosecutor liable for costs in certain 
cases; court determines prosecutor.—lIn al! crimi- 
nal actions in any court, if the defendant is ac- 
quitted, nolle prosequi entered, or judgment 
against him is arrested, or if the defendant is dis- 
charged from arrest for want of probable cause, 
the costs, including the fees of all witnesses whom 
the judge, court or justice of the peace before 
whom the trial took place shall certify to have 
been proper for the defense and prosecution, shall 
be paid by the prosecutor, whether marked on the 
bill or warrant or not, whenever the judge, court 
of justice is of the opinion that there was not rea- 
sonable ground for the prosecution, or that it was 
not required by the public interest. If a greater 
number of witnesses have beeu summoned than 
were, in the opinion of the court, necessary to sup- 
port the charge, the court may, even though it is 
of the opinion that there was reasonable ground 
for the prosecution, order the prosecutor to pay 
the attendance fees of such witnesses, if it appear 
that they were summoned at the prosecutor’s spe- 
cial request. 

Every judge or justice is authorized to deter- 
mine who the prosecutor is at any stage of a crim- 
inal proceeding, whether before or after the bill 
of indictment has been found, or the defendant 
acquitted: Provided, that no person shall be made 
a prosecutor after the finding of the bill, unless he 
shall have been notified to show cause why he 
should not be made the prosecutor of record. 
(Rey. 5. 1295, Code, «s” Ya¢sised, Geet ok. Cc, 
c. 35, Ss. 37; 1799, c. 4, s. 19; 1800, c. 558; 1868-9, 

c. 277; 1874-5, c. 151; 1879, c. 49; 1947, c. 781; C. 
Sette 

Editcr’s Note.—The 1947 amendment rewrote this section. 
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Art. 8. Fees of Witnesses. 

§ 6-52. Fees and mileage of witnesses.—The 
fees of witnesses, whether attending at a term of 
court or before the clerk, or a referee, or commis- 
sioner, or arbitrator, shall be such amount per 

day as the board of commissioners of the respec- 
tive counties may fix, to be not less than one 
dollar per day and not more than three dollars 
per day, except in the counties of Union, Nash, 
Brunswick, Haywood, Polk, Swain, Alleghany, 
Anson, Graham, Ashe, Dare, Alexander, Cleve- 
land, Clay, Transylvania, Harnett, Stanley, Mitch- 
ell, Burke, Franklin, Greene, Johnston, and Hen- 
derson, in which counties the fees shall be one 
dollar per day. They shall also receive mileage, 
tc be fixed by the county commissioners of their 
respective counties, at a rate not to exceed five 
cents per mile for every mile necessarily traveled 
from their respective homes in going to and re- 
turning from the place of examination by the or- 
dinary route, and ferriage and toll paid in going 
and returning. If attending out of their counties, 
they shall receive one dollar per day and five 
cents per mile going and returning by the ordinary 
route, and toll and ferriage expenses: Provided, 
that witnesses before courts of justices of the 
peace shall receive fifty cents per day in civil cases, 
and in criminal actions of which justices of the 
peace have final jurisdiction, witnesses attending 
the courts of the justices of the peace, under sub- 
poena, shall receive fifty cents per day, and in 
hearings before coroners witnesses shall receive 
fifty cents per day and no mileage; but the party 
cast shall not pay for more than two witnesses 
subpoenaed to prove any one material fact, but 
nu prosecutor or complainant shall pay any costs 
except as provided by General Statutes, §§ 6-49 
and 6-50: Provided further, that experts, when 
compelled to attend and testify, shall be allowed 
such compensation and mileage as the court may 

in its discretion order. Witnesses attending be- 
fore the utilities commission shall receive two dol- 
lars per day and five cents per mile traveled by 
the nearest practicable route: Provided further, 
that any sheriff, deputy sheriff, chief of police, po- 
lice, patrolman, state highway patrolman, and/or 

any other law enforcement officer who receives a 
salary or compensation for his services from any 

source or sources other than the collection of fees, 
shall prove no attendance, and shall receive no 
fee as a witness for attending at any superior or 
inferior criminal court sitting within the territo- 
ria! boundaries in which such officer has authority 
to make an arrest: Provided, further, that in all 
criminal cases tried in the state where the crime 
charged is of the grade of a felony, all witnesses 
who have been held in jail incommunicado pend- 
ing the trial of such case shall be paid witness 
fees for each such day which such witness is so 
held in jail, in addition to the witness fees pro- 
vided by law in criminal actions. (Rev., s. 2803; 

Code, ss. 2860, 3756; 1891, c. 147; 1905, cc. 279, 

TO VOLUME ONE § 6-65 

522; P. L. 1911, c. 402; Ex. Sess. 1920, c. 61, ss. 
Fool Usa wees Sno 1953 Mo. 40819415! cat zt; 
1947, cc. 270, 781; 1949, c. 520; C. S. 3893.) 

Editor’s Note.—The first 1947 

“Surry” from the list of counties in 

amendment struck out 

the first sentence, and 
the second 1947 amendment made changes in the first 
proviso. 
The 1949 amendment struck out ‘‘Randolph” from the 

list of counties, 

§ 6-57. Repealed by Session Laws 1947, c. 781. 

§ 6-58. County to pay state’s witnesses in cer- 
tain cases.—Witnesses summoned or recognized 
on behalf of the state to attend on any criminal 
prosecution in the superior or criminal courts, ex- 

cept in actions or proceedings in which a justice 
of the peace has final jurisdiction, which are com- 
menced or tried in a court of a justice of the peace, 
mayor, or in a county or recorder’s court, where 
the defendant is insolvent, or by law is not bound 
to pay the same, and the court does not order 
them to be paid by the prosecutor, shall be paid 
by the county in which the prosecution was com- 
menced. And in all cases wherein witnesses may 
be summoned or recognized to attend any such 

court to give evidence on behalf of the state, and 
the defendant is discharged, and in cases where 
the defendant breaks jail and is not afterwards re- 
taken, the court shall order the witnesses to be 
paid seas. ic. les oem Codews-2740-eR. Ch cy 28: 
SoU S04, Ce OOo sac. L008 1824, (C, lena: 

1947, c. 781; C. S. 1281.) 
Editor’s Note.—The 1947 amendment 

tion clause beginning in line four. 
inserted the excep- 

Art. 9. Criminal Costs before Justices, Mayors, 
County or Recorders’ Courts. 

» 6-64. Liability for criminal costs before jus- 
tice, mayor, county or recorder’s court.—In no ac- 
tion or proceeding in which a justice of the peace 
has final jurisdiction, commenced or tried in a 

court of a justice of the peace, mayor or in a 

county or recorder’s court, shall the county be li- 
able to pay any costs. Any defendant or prose- 
cuting witness shall have the right of appeal to 
the superior court. (Rev., s. 1307; Code, s. 895; 
ISGS8-9F Clalic aod Ce Ves wagelOol es Calios, Loos 

Cube O47 memst> Cars, L288)) 

Editor’s Note.—The 1947 amendment rewrote this section. 

§ 6-65. Imprisonment of defendant for nonpay- 
ment of fine and costs.—If a justice of the peace, 
mayor or judge of a county or recorder’s court 
sentences a party found by him to be guilty to 
pay a fine and costs in a criminal action or pro- 
ceeding within the jurisdiction of a justice of the 
peace, and the same are not immediately paid, the 
justice of the peace, mayor or judge of a county 
or recorder’s court shall commit the guilty per- 
son to the county jail until the same are paid, or 
he is otherwise discharged according to law. 
(Rev., s. 1308; Code, s. 904; 1868-9, c. 178, sub- 
chap. 4.5, 153551947, ¢.. 7815 Ci.Sot1289: ) 

Editor’s Note.—The 1947 amendment rewrote this section. 
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Chapter 7. Courts. 

SUBCHAPTER II. SUPERIOR COURTS. 
Sec. Art. 7. Organization. 

7-55. Removal of special judges; filling vacancies. 

7-58. Same powers and authority as regular 

judges. 

7-59. Salary and expenses; terms; practice of 

law. 

Art. 9. Judicial and Solicitorial Districts and 
Terms of Court. 

7-73.1. Calendar for all terms for trial of criminal 

cases. 

SUBCHAPTER V. JUSTICES OF THE 
PEACE. 

Art. 14A. Appointment by Judge and Abolition 

of Fee System. 

%-120.1. Determination by county commissioners 
of number of justices to be appointed. 

Appointment and removal by the resident 

judge. 
. Term of office. 
. Salaries and fees. 
. Deposits and reports. 
. Jurisdiction and places for holding court. 
. Vacancies. 
. Expiration of terms of present justices; 

transfer of pending cases. 
7-120.9. Bond. 
7-120.10. Counties exempt from article. 
7-120.11. Conflicting laws repealed. 

%-120.2. 

SUBCHAPTER VI. RECORDERS’ COURTS. 

Art. 29A. Alternate Method of Establishing Mu- 
nicipal Recorders’ Courts; Establishment 

without Election, 

7-264.1, Establishment of municipal 
courts without election. 

SUBCHAPTER VII. GENERAL COUNTY 
COURTS. 

Art. 30. Establishment, Organization and 
Jurisdiction, 

recorders’ 

7-285. [Repealed.] 

SUBCHAPTER’ XL “JUDICIAL “COUNCIL. 

Art. 38. Judicial Council. 

Establishment and membership. 
Terms of office. 
Vacancy appointments. 
Chairman of council, 
Meetings. 
Duties of council. 
Annual report; submission of recommenda- 

tions. 

Compensation of members. 
Executive secretary; stenographer or cleri- 

cal assistant. 

7-448, 

7-449. 

7-450. 

7-451, 

7-452. 

7-453. 

7-454, 

7-455, 

7-456, 

SUBCHAPTER I. SUPREME COURT. 

Art. 1. Organization and Terms. 

§ 7-3. Salaries of supreme court justices——Each 
justice of the supreme court shall be paid an an- 
nual salary of fourteen thousand four hundred 
($14,400) dollars, payable in equal monthly in- 
stallments. (Rev., s. 2764; Code, s. 3733; 1891, c. 

193; 1903, c. 805; 1905, c. 208; 1907, cc. 841, 988; 
1909, c. 486; 1911, c. 82; 1915, c. 44; 1919, c. 51; 
1921, c, 25, s. 2; 1925, c. 214; 1927, c. 69, s. 1; 
1939, c. 252; 1949, c. 158, s. 1; C. S. 3883.) 
Editor’s Note.—Prior to the 1949 amendment each jus- 

tice received an annual salary of $7,500.00 and an additional 
amount in lieu of expenses. Section 2 of the amendatory 
act made the compensation provided in the above section 
effective as of Jan. 1, 1949, 
Taxable Income.—Justice held not entitled to deduction of 

living expenses at Raleigh and traveling expenses between 
there and his home in computing his taxable income under 
the federal statute. Barnhill y. Commissioner of Internal 
Revenue, 148 F. (2d) 913. 

Art. 2. Jurisdiction. 

§ 7-16. Certificates to superior courts; execu- 
cution for costs; penalty. 

Cited in Cannon y. Cannon, 226 N. C. 634, 39 S. E. (2d) 
821. 

SUBCHAPTER II. SUPERIOR COURTS. 

Art. 7. Organization. 

§ 7-42. Salaries of superior court judges.—The 
salary of each of the judges of the superior court 
shall be ten thousand dollars ($10,000.00) per an- 
num, and each judge shall be allowed the sum of 
two thousand five hundred dollars ($2,500.00) in 
lieu of necessary traveling expenses and subsist- 
ence expenses while attending court or transact- 
ing official business at a place other than in the 
county of his residence. (Rev., s. 2765; Code, ss. 
918, 3734; 1891, c. 193; 1901, c. 167; 1905, c. 208; 
1907, c. 988; 1909, c. 85; 1911, c. 82; 1919, c. 51; 
1921, 8Ce 25.) S. 35 192 uCanoelG. Loe ty COS SES tes 

1949, c. 157, s..1; C..S, 3884.) 
Editcr’s Note.—The 1949 amendment rewrote this section. 

Section 2 of the 1949 amendatory act made the compen- 
sation provided in this section effective as of Jan. 1, 1949. 

§ 7-44. Solicitors; general compensation.—The 
several solicitors of the solicitorial districts of the 
state of North Carolina shall each receive, as full 
compensation for services as solicitor, the sum of 
sixty-five hundred dollars ($6500.00) to be paid 
in equal monthly installments out of the state 
treasury upon warrants duly drawn thereon, which 
said salaries shall be in lieu of fees-or other com- 
pensation, except the expenses allowed in § 7-45. 
(Rey., s. 2767; Code, s. 3736; 1879, c. 240, s. 125 
1923, c. 157, s. 1; 1933, c. 78, s. 1; 1935, c. 278: 
1943, c. 134, s. 4; 1949, c. 189, s. 1; C. S. 3890.) 
Editor’s Note.—The 1949 amendment rewrote this sec- 

tion and increased the solicitor’s salary from $4,500.00 to 
$6,500.00. Section 3 of the amendatory act made the com- 
pensation provided in this section effective as of Jan. 1, 
1949, 

§ 7-45. Appropriation for expenses of solicitor. 
—FEach solicitor shall receive, in addition to the 
salary named in § 7-44, the sum of fifteen hundred 
dollars ($1500.60) per annum, which will cover 
all of his expenses while engaged in duties con- 
nected with his office. Said sum shall be paid in 
equal monthly installments out of the state treas- 
ury upon warrant duly drawn thereon. (1923, c. 
157, s. 2; 1933, c. 78, s. 2; 1937, c. 348; 1949, c. 
189, s. 2; C. S. 3890(a).) 
Editor’s Note.—The 1949 amendment rewrote this section 

and increased the amount allowed for expenses from $500.00 
to $1,500.00. Section 3 of the amendatory act made the 
compensation provided in this section effective as of Jan. 
1, 1949, 
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§ 7-50. Emergency judges; duties; compensa- 

tion. 
The recitation of an erroneous date in the concluding 

part of a commission to an emergency judge to hold a 

term of court will not invalidate the commission, when 

it is manifestly a clerical error without tendency to mis- 

lead when the commission is construed in its entirety in 

the light of the dates for the commencement of the terms 
of court. State v. Anderson, 228 N. C. 720, 47 S. E. (2d) 1. 

§ 7-51. Salaries of resigned or retired justices 
of supreme court and judges of superior courts.— 
Every justice of the supreme court and regular or 

special judge of the superior court who has here- 

tofore resigned or retired from office at the end 
of his term, or who shall hereafter resign or retire 

at expiration of his term, who has attained the 

age of sixty-five (65) years at the date of his 
resignation or retirement, and who has served for 
fifteen (15) years on the supreme court or on the 
superior court, or on the supreme and superior 

courts combined, or twelve consecutive years on 
the supreme court, or who, while serving on the 
supreme court, has attained the age of (80) years, 
or who, without regard to the age of such judge or 
justice having served one full term or six years on 
either the supreme or superior court, and while 
still in active service thereon, shall have become 

totally disabled through accident or disease to 
carry on the duties of said office; or who, without 
regard to the age of such judge or justice, by 
reason of such accident, without fault on his part, 

shall suffer such physical impairment as not to be 
able to efficiently perform the duties of his office 
and who retires at the end of his term, shall re- 
ceive for life two-thirds (2/3) of the annual salary 
from time to time received by the justices of the 
supreme court or judges of superior court, respec- 
tively, payable monthly; in addition to the retire- 
ment pay provided in this section, each retired 
regular or special judge of the superior court shall 
be paid by the state fifty dollars ($50.00) for 
each week of any regular term of court held by 
such retired judge, together with his actual ex- 
penses; provided, that any such justice or judge, 
who has or shall have served as such for twenty- 
five years or longer (whether continuously or 
not), and whose sixty-fifth birthday shall occur 
within six months next succeeding his resigna- 
tion or retirement, shall be entitled to all of 
the benefits of this section from and after the date 
of his resignation or retirement, and shall also 
be subject to the other provisions of this section, 

The provisions herein as to the amount of life- 
time pay shall relate back to and become effective 

as of the fourth day of March, one thousand nine 

hundred and twenty-one, and the state treasurer 

is authorized and directed to pay on the warrant 
of the state auditor the salary of any justice or 
judge as affected by such provisions, less any 
‘amount heretofore paid. (1921, c. 125, s. 1; Ex. 
pee 1021) Cc, 20. ss. ln oe: 1927, CC. 135, 201% 1935, 
cc. 233, 400; 1937, c. 199; 1939, c. 258; 1943, c. 543; 
1945, c. 790; 1949, c. 1092; C. S. 3884(a).) 

Editor’s Note.— 
The 1945 amendment provided for retirement of supreme 

court justices upon attaining age of 80 years. 
The 1949 amendment inserted the provision, beginning 

in line twenty-seven, relating to the compensation of re- 
tired judges for holding court. 

§ 7-54. Governor to make appointment of four 

Special judges—The governor of North Carolina 

TO VOLUME ONE § 7-57 

may appoint four persons who shall possess the 
requirements and qualifications of special judges 
as prescribed by article four, section eleven, of the 
constitution, and who shall take the same oath of 
office and otherwise be subject to the same re- 
quirements and disabilities as are or may be pre- 
scribed by law for judges of the superior court, 
save the requirements of residence in a particular 
district, to be special judges of the superior court 

of the state of North Carolina. Two of the said 
judges shall be appointed from the Western Judi- 
cial Division and two from the Eastern Judicial 
Division, as now established. The governor shall 
issue a commission to each of said judges so ap- 

pointed whose term of office shall begin from his 
appointment and qualification and end June thirti- 

eth, one thousand nine hundred and _ fifty-one, 
and the said commission shall constitute his au- 

thority to perform the duties of the office of a spe- 
cial judge of the superior court during the time 
mamed herein, (1927, c., 206, s. 1; 1929, c, 137, s. 1: 
Tok aCe Coe Se ta lOsos Cor ol teaSeol yl Coen C we Qigmcanl 5 

Oe ipeCu horse poo mG. ode Gu 1 se LOSE Code Sauls 

1943, c. 58, s. 1; 1945, c. 153, s. 1; 1947, c. 24, s. 1; 
1949, c. 681, s. 1.) 

Editor’s Note.— 
Present §§ 7-54 to 7-61 were codified from Session laws 

1949, c. 681, which was practically a re-enactment of the 
former sections without change except as to dates. 

For comment on the 1943 amendment to this and the fol- 
lowing seven sections, see 21 N. C. Law Rev. 342. 

§ 7-55. Removal of special judges; filling va- 
cancies.—Each special judge so appointed by the 

governor shall be subject to removal from office 
for the same causes and in the same manner as 

regular judges of the superior court; and vacancies 
occurring in the offices created by §§ 7-54 to 7-61 

shall be filled by the governor in like manner for 
the unexpired term thereof. (1927, c. 206, s. 

1929, c. 137, s. 2; 1931, c. 29, s. 2; 1933, c. 217, s. 
LOSOUC: OTs SA 2s Oa. CaliesnSsres LOGO Ce Oly Se 

LOAN WCey01) WS.62 30943, 7C21 08, Siege Loo Nc. dod, "sy 

1947, c. 24, s. 2; 1949, c. 681, s. 2.) 

cw] 

ww wv ~ 

§ 7-56. Further appointments.—The governor is 
further authorized and empowered, if in his judg- 

ment the necessity exists therefor, to appoint at 
such time as he may determine, not exceeding four 

additional judges, two of whom shall be residents 

of the Western Judicial Division and two of whom 
shall be residents of the Eastern Judicial Division, 
whose terms of office shall begin from his or their 

appointment and qualification and end June thirti- 
eth, one thousand nine hundred and fifty-one. 
All of the provisions of §§ 7-54 to 7-61 applicable 
to the four special judges shall be applicable to the 
four special judges authorized to be appointed un- 

der this section. (1927, c. 206, s. 3; 1929, c. 137, s. 

3; 1931, c. 29, s. 3; 1933, c. 217, s. 3; 1935, c. 97, 3. 
3; 1937, c. 72, s. 3; 1939, c. 31, s. 3; 1941, c. 51, s. 
3; 1943, c. 58, s. 3; 1945, c. 153, s. 3; 1947, c. 24, 
S37 1949, c:.681, S33.) 

§ 7-57. Extent of authority—The authority 
herein conferred upon the governor, pursuant to 
article four, section eleven, of the constitution of 
North Carolina, to appoint such special judges 
shall extend to regular as well as special terms of 
the superior court, with either civil or criminal 
jurisdiction, or both, as may be designated by the 
statutes or by the governor pursuant to law. 



§ 7-58 

(1927, c. 206, s. 4; 1929, c. 137, s. 4; 1931, c. 29, s. 
4-1933, cen clr, S24 993bCnuoit sass LISTENS est 

A01939 Mors, S242 1941 (cbse Ae Loss mc: 58s St 

4; 1945, c. 153, s. 4; 1947, c. 24, s. 45 1949, c. 681, 

s. 4.) 

§ 7-58. Same power and authority as regular 
judges.—To the end that such special judges shall 
have the fullest power and authority sanctioned by 
article four, section eleven, of the constitution of 
North Carolina, such judges are hereby vested, in 

the courts which they are duly appointed to hold, 
with the same power and authority in all matters 
whatsoever that regular judges holding the same 
courts would have. A special judge duly assigned 

to hold the court of a particular county shall have 
during said term of court, in open court and in 
chambers, the same power and authority of a regu- 

lar judge in all matters whatsoever arising in that 
judicial district that could properly be heard or 
determined by a regular judge holding the same 
teri. Of COULt. (l0e C.eU0NeS no 1929. Gta ems. 

He 1937, C20, Ss. O aloo. Corel Seon 050. Gon gape 

Be 19375 1c. ve, Sum god C nol sO, Lot. Coles. 

5; 1943, c. 58, s. 5; 1945, c. 153, s. 5; 1947, c. 24, 
9. 5° 1949, "c, G81, 6. 5.) 
Motions in the Cause Made at Term in Civil Actions.— 

Civil actions pending on the civil issue docket of a county 
are always subject to motion in the cause. ‘These motions 
may be made before the judge at term. In many instances 
they may be made out of term. When made at term the 
judge presiding, whether regular or special, has jurisdiction. 
To this extent this section has full constitutional sanction. 
Shepard v. Leonard, 223 N. C. 110, 113, 25 S. EB. (2d) 445. 
Special Judge May Hear Matter out of Term by Consent. 

—Once having acquired jurisdiction at term a special or 

emergency judge, by consent, may hear the matter out of 
term nunc pro tunc. Shepard v. Leonard, 223 N. C. 110, 

25 S. E. (2d) 445. 

§ 7-59. Salary and expenses; terms; practice of 
law.—The special judges so appointed shall receive 
the same salary and traveling expenses as now are, 
or may be, paid or allowed to judges of the superi- 

or court for holding their regularly assigned 
courts, and they shall hold all such regular and 

special terms of court as they may be directed and 
assigned by the governor to hold, without addi- 

tional compensation: Provided, that no person ap- 

pointed under §§ 7-54 to 7-61 shall engage in the 
practice of law. (1927, c. 206, s. 6; 1929, c. 137, 
s. 6; 1931, c. 29, s. 6; 1933, c. 217, s. 6; 1935, c. 
97, s. 6; 1937, c. 72, s. 6; 1939, c. 31, s. 6; 1941, c. 
Bee S. Ose LOZ eS. 65S) 1S. Os L945 NO w loos se On 1 O41, 

Gc. 24, s:)6: 1949) c.°681, s. 6.) 

Editor’s Note.—The 1947 act omitted the word “private” 
ide aie appearing before the word “practice”? in the last 

ine, 

§ 7-60. Powers after commission expires.—The 
special judges herein provided for are hereby fully 

authorized and empowered to settle cases on ap- 
peal and to make all proper orders in regard there- 

to after the time for which they were commis- 
sioned has expired. (1927, c. 206, s. 7; 1929, c. 137, 

s. 7; 1931, c. 29, s. 7; 1933, c..217, s. 7; 1935, c. 97, 
s. 7; 1937, c. 72, s. 7; 1939, c. 31, s. 7; 1941, c. 51, s. 
7, 1943, c. 58, s. 7; 1945, c. 153, s. 7; 1947, c. 24, 
Sea cel AOC O81 aceaya) 

§ 7-61. Effect on sections 7-50 and 7-51.—Noth- 
ing in §§ 7-54 to 7-60 shall in any manner affect 

§§ 7-50 to 7-51. (1927, c. 206, s. 8; 1929, c. 137, s. 
8; 1931, c. 29, s. 8; 1933, c. 217, s. 8; 1935, c. 97, s. 
8; 1937, c. 72, s. 8; 1939, c. 31, s. 8; 1941, c. 51, s. 

GENERAL STATUTES OF NORTH CAROLINA [ so 

SeaG43-co. SBUSNS: 1945 hic. L5sMeS Lo 47a Cc. 24, 

s. 8; 1949, c. 681, s. 8.) 

Art. 8. Jurisdiction. 

§ 7-63. Original jurisdiction. 

I. IN GENERAL. 

Action in Summary Ejectment.—Superior courts and 
courts of justices of the peace have concurrent jurisdiction 
of actions in summary ejectment. Stonestreet v. Means, 

228 IN. .C....113,).44..S5, Be (2d). 5600: 
Awarding Custody of Child—After a decree for absolute 

divorce entered by the recorder’s court of Nash county, the 
court entered an order awarding the custody of the child 
of the marriage under § 50-13, and defendant appealed to 
the superior court. It was held that if the recorder’s 
court had jurisdiction to enter the order, the hearing in 
the superior court on appeal was de novo, while if the 
jurisdiction of the recorder’s court did not include juris- 
diction to award the custody of the child, the petition 
might be considered an application to the judge of the 
superior court, and the superior court had jurisdiction to 
enter a different order awarding the custody of the child, 
since in no event was its jurisdiction derivative. Brake 
v. Brake, 228 N. C. 609, 46 S. E. (2d) 643. 

Cited in State v. Bentley, 223 N. C. 563, 27 S. E. (2d) 738 
(con. op.); State v. Grimes, 226 N. C. 523, 39 S. E. (2d) 

394, 

§ 7-64. Concurrent jurisdiction — 
Provided, that this section shall not apply to the 

counties of Alleghany, Cabarrus, Caswell, Chero- 
kee, Clay, Craven, Currituck, Dare, Davidson, 
Edgecombe, Gaston, Gates, Graham, Granville, 

Guilford, Harnett, Henderson, Hertford, Hyde, 

Iredell, Jones, Lenoir, New Hanover, Pamlico, 
Perquimans, Rockingham, Rutherford, Scotland, 

Surry, Union and Warren. (1919, c. 299; 1923, c. 
O38 19419 C2205 211945, cl Gas bees, isl w Cane 
1437.) 

Editor’s Note.— 

The 1945 amendments struck out “Cumberland” and 
“Halifax” from the list of counties exempted from the pro- 
visions of this section, thereby making it applicable to said 
counties. As only the proviso was affected by the amend- 
ments the rest of the section is not set out. 

Court First Taking Cognizance Excludes Other Court.— 
Where a recorder’s court and the superior court have con- 
current jurisdiction, the court first taking cognizance of 
the offense has jurisdiction thereof to the exclusion of the 
other. State v. Reavis, 228 N. C. 18, 44 S. E. (2d) 354. 
Where Record Failed to Show Conflict of Jurisdiction.— 

While an appeal from a judgment of recorder’s court upon 
warrant charging unlawful possession of intoxicating liquor 
for the purpose of sale on a certain date was pending in 
Superior Court, that court did not have jurisdiction to try 
defendant on a bill of indictment, of later “date than the 

warrant, charging the same offense, where the record con- 
tained nothing to show that the offenses were the same. 
Hence, the record failed to present conflict of jurisdiction 

between recorder’s court under § 7-222, and Superior 
Court under this section. State v. Suddreth, 223 N. C. 610, 
613, 27 S. E. (2d) 623. 

Cited in State v. Bentley, 223 N. C. 563, 27 S. E. (2d) 738 
(con. op.) ;” State v. "Grimes, 2267 NIVC. 523,39" SS." (2d) 
394, 

§ 7-65. Jurisdiction in vacation or at term.—In 
all cases where the superiur court in vacation has 
jurisdiction, and all of the parties unite in the 

proceedings, they may apply for relief to the su- 

perior court in vacation, or in term time, at their 
election. The resident judge of the judicial dis- 
trict and the judge regularly presiding over the 

courts of the district, shall have concurrent juris- 

diction in all matters and proceedings where the 
superior court has jurisdiction out of term: Pro- 
vided, that in all matters and proceedings not re- 
quiring the intervention of a jury or in which trial 
by jury has been waived, the resident judge of the 

judicial district shall have concurrent jurisdiction 
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with the judge holding the courts of the district 
and the resident judge in the exercise of such con- 
current jurisdiction may hear and pass upon such 

matters and proceedings in vacation, out of term 
or in term time: Provided, further, that all matters 

and proceedings heretofore passed upon by the 
resident judge of the judicial district according to 

and in conformity with the proviso first above set 
forth, prior to the date of the ratification of this 
Act, are hereby validated and declared to be in full 
force and effect, and all decisions, orders, decrees 
and judgments of whatsoever nature and kind 
heretofore entered and signed by the resident 
judge of the judicial district prior to the date of 
the ratification of this Act and according to and in 
conformity with the proviso first above set forth, 
are hereby validated and declared to be lawful, in 
full force and effect and binding upon the parties 
thereto, except that nothing herein contained shall 

be construed as applicable to or in any manner 

affecting pending litigation. (Rev., s. 1501; Code, 
CalOmSaicc0cnl Selo = Carotel 939 8C.,.695 i945..c, 142° 

Cz S;.1438.) 
Editor’s Note.— 
The 1945 amendment added the provisos. 
As to jurisdiction of resident judge, see 23 N. C. Law 

Rey. 329. 
Jurisdiction to Order Payment of Expenses Out of the 

Recovery.—In an action by taxpayers against public officers 
under § 128-10, to recover public funds unlawfully expended, 
plaintiffs disclaimed in their complaint any right personally 
to participate in the recovery. After recovery, and the 

entry of a consent judgment dismissing appeals, and after 
payment of the judgment, the resident judge, on peti- 
tion of one of the original taxpayer plaintiffs, is then with- 
out jurisdiction under this section to order payments, out 
of the recovery, of such petitioner’s expenses and counsel 
fees. Hill v. Stanbury, 224 N. C. 356, 30 S. E. (2d) 150, 
commented on in 23 N. C. Law Rev. 40. 
Resident judge issued order to defendant wife to appear 

outside county and outside district to show cause why 
temporary order awarding custody of children to husband 
should not be made permanent. It was held that the judge 
was without jurisdiction to hear the matter outside the dis- 
trict, and an order issued upon the hearing of the order to 
show cause was void ab initio. Patterson v. Patterson, 
230) Ne Ga 481° 53.8. ey 12d) F658. 

Stated in State Distributing Corp. v. Travelers Indemnity 
Conecs Ne GC.) 370; 30'S.) EB. \2d)..377, i(dis.op:). 

Art. 9. Judicial and Solicitorial Districts and 
Terms of Court. 

§ 7-70. Terms of court. 

Eastern Division 

First District 

Currituck—First Monday in March; first Mon- 
day in September. (1913, c. 196; Ex. Sess. 1913, 
cools Hx, Sessi1920)rc.623,. s2 2571939) c.1595) 1945, 
Cha79 MCL 1443; ) 

Pasquotank—Ejighth Monday before the first 
Monday in March for the trial of civil*cases only; 
third Monday before the first Monday in March 
to continue for three weeks, the first week for the 
trial of civil cases only and the second and third 
weeks for the trial of criminal cases only; second 
Monday after the first Monday in March for the 
trial of civil cases only; ninth Monday after the 
first Monday in March to continue for two weeks 
for the trial of civil cases only; thirteenth Mon- 
day after the first Monday in March for the trial 
of criminal cases only; fourteenth Monday after 
the first Monday in March to continue for two 
weeks for the trial of civil cases only; second 
Monday after the first Monday in September for 

1 N. C—6 
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the trial of civil cases only; fifth Monday after 
the first Monday in September to continue for 
two weeks for the trial of civil cases only; ninth 
Monday after the first Monday in September to 
continue for two weeks, the first week for the 
trial of civil cases only and the second week for 
the trial of criminal cases only. (1913, c. 196; Ex. 
Sess., 1913, c. 51; 1921, c. 105; 1923, c. 232; Pub. 
Loc. 1925, c. 631; 1929, c. 167; 1933, cc. 3, 1293 
19495 ce. 878;°C. S; 1443.) 

Perquimans.—Sixth Monday after the first 
Monday in March; eighth Monday after the first 
Monday in September. (1913, c. 196; Ex. Sess., 
1913, c. 51; 1931, c. 6; 1933, c. 286; 1949, c. 266; 
CeSeis435) 

Second District 

Wilson—Fourth Monday before the first Mon- 
day in March, to continue for two weeks, the first 

week for civil cases only, and the second week 
for criminal cases only; tenth Monday after the 
first Monday in March, to continue for two weeks, 

the first week for criminal cases only, and the sec- 
ond week for civil cases only; sixteenth Monday 
after the first Monday in March, for civil cases 
only; first Monday in September; fourth Monday 
after the first Monday in September, for civil cases 
only; seventh Monday after the first Monday in 
September for criminal cases only; eighth Mon- 
day after the first Monday in September, to con- 
tinue for two weeks, for civil cases only  thir- 
teenth Monday after the first Monday in Sep- 
tember and for this term of court a special or 
emergency judge shall be assigned by the gov- 
ernor to hold the same. (1913, c. 196; 1915, c. 45; 
1917, c. 12; 1919, c. 133; 1921, c, 10; 1937, c. 104; 
1947,.c. 1057; .C. S, 1443.) 

Third District 

Hertford—First Monday before the first Monday 
in March; sixth Monday after the first Monday in 
March, to continue for two weeks, for the trial of 
civil and criminal cases; fifth Monday before the 
first Monday in September; sixth Monday after 
the first Monday in September, to continue for 
two weeks. (1913, c. 196; 1915, c. 282; 1919, c. 142; 
1923, c. 113; 1924, c. 9; 1927, c. 118; 1929, c. 217: 
1931, cc. 140, 200; 1935, cc. 102, 276; 1939, c. 40; 
1947, c. 282; C.S. 1943.) 

Bertie—Third Monday before the first Monday 
in March, to continue for two weeks for the trial 
of both criminal and civil cases; ninth Monday 
after the first Monday in March, to continue for 
two weeks, for trial of both criminal and civil 
cases; first Monday before the first Monday in 
September, to continue for two weeks, for the trial 
of both criminal and civil cases; tenth Monday 
after the first Monday in September, to continue 
for two weeks, for the trial of both criminal and 
civil cases. (1913, c. 196; Ex. Sess. 1913, c. 16; 
1915, c. 78; 1917, c. 226; Ex. Sess. 1921, c. 45; 1923, 
c. 185; 1931, cc. 192, 247; 1941; c. 367, s. 1; 1947, 
Eneb1* Cos, 1443.) 

Fourth District 

Lee—Fifth Monday before the first Monday in 
March, to continue for two weeks, the first week 
for the trial of civil cases, the second week for the 
trial of criminal and civil cases, provided that, for 
this term, the governor shall assign a judge to 
hold the same from among the regular, special or 

emergency judges; third Monday after the first 
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Monday in March to continue for two weeks, the 
first week for the trial of criminal cases, and the 
second week for the trial of civil cases; fifteenth 
Monday after the first Monday in March, to con- 

tinue for one week for the trial of civil cases, pro- 
vided that for said term, the governor shall as- 

sign a judge to hold the same from among the 
regular, special or emergency judges; seventh 
Monday before the first Monday in September, 
tc continue for two weeks, the first week for the 
trial of criminal cases and the second week for 
the trial of civil cases; first Monday after the first 
Monday in September, to continue for two weeks 
for the trial of civil cases, provided that for the 
second week of said term, the governor shall as- 
sign a judge to hold the same from among the 
regular, special or emergency judges; eighth Mon- 
day after the first Monday in September for one 
week for the trial of criminal cases; fotrteenth 
"Monday after the first Monday in September for 

one week for the trial of civil cases, provided that 
for said term, the governor shall assign a judge 
to hold the same from among the regular, special 
or emergency judges. (1913, c. 196; Ex. Sess. 1913, 
C.. 245 LOLT, Coed: 1929, co Loe: 1030. Cc. 86. 71989. 

c. 194; 1947, c. 385; C. S. 1443.) 

Fifth District 

Pitt—Seventh Monday before the first Monday 
in March for civil cases only; sixth Monday be- 
fore the first Monday in March; second Monday 
before the first Monday in March for civil cases 
only; second Monday after the first Monday in 

March for civil and criminal cases; third Monday 
after the first Monday in March for the trial of 
both civil and criminal cases; sixth Monday after 
the first Monday in March and seventh Monday 
after the first Monday in March to constitute one 
term for the trial of criminal and civil cases; ninth 

Monday after the first Monday in March to con- 
tinue for one week for the trial of civil cases; 
eleventh Monday after the first Monday in March, 
for civil cases only; twelfth Monday after the 
first Monday in March, for civil cases and criminal 
cases where defendants are confined in jail; second 
Monday before the first Monday in September, for 
civil cases only; first Monday before the first 
Monday in September; first Monday after the first 
Monday in September, for civil cases only; third 
Monday after the first Monday in September, for 
civil cases only; seventh Monday after the first 
Monday in September, for civil cases only; eighth 
Monday after the first Monday in September; 
eleventh Monday after the first Monday in Sep- 
tember, to continue for one week for trial of civil 
cases. For the terms beginning the ninth Monday 
after the first Monday in March, and the eleventh 
Monday after the first Monday in September, the 
governor may appoint a judge to hold the same 
from among the regular or emergency judges. 
(1913, c. 196° Bx: Sess/s19%3, 016253 1915 .ec.°111, 
189; 1917, c. 217; 1919, c. 56; Ex. Sess: 1920, c. 29; 
1921, c. 159; 1929, c. 153; 1931, c. 94; 1935, c. 73; 
1939, c. 43; 1947, c. 686; 1949, cc. 867, 1246; C. S. 
1443.) . 

Craven—Eighth Monday before the first Mon- 
day in March; thirteenth Monday after the first 
Monday in March, and the first Monday in Sep- 
tember, for the trial of civil cases and criminal 
cases; fifth Monday after the first Monday in 
March for the trial of civil cases and criminal 
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cases; fifth Monday before the first Monday in 
March to continue for one week for the trial of 
civil cases only; fourth Monday before the first 
Monday in March for the trial of civil cases only; 

third Monday before the first Monday in March 
for the trial of civil cases and criminal cases; 
fourth Monday after the first Monday in Septem- 
ber and eleventh Monday after the first. Monday 
in September, each to continue for two weeks for 
the trial of civil cases only; tenth Monday after 
the first Monday in March for the trial of civil 

cases only, )(19tS cma 06; 91905 when cal o 7 mcs 
217; 1929, c. 166; 1945, c. 42; 1947, c. 1034; 1949, 
c, 1187; C. S. 1443.) 

Greene—First Monday before the first Monday 
in March, to continue for two weeks; sixteenth 
Monday after the first Monday in March; four- 
teenth Monday after the first Monday in Septem- 
ber, to continue for two weeks; thirteenth Mon- 
day efter the first Monday in September to con- 
tinue for one week for the trial of both criminal 
and civil cases. And for this last mentioned term 

of court the governor shall assign a judge from 
among the regular, special or emergency judges. 
Provided, that in all instances where there are 

consecutive weeks of superior court calendared for 
Greene county, each such week shall constitute a 

separate term of such court for all purposes what- 
soever. (1913, cc. 63, 171, 196; Ex. Sess. 1913, cc. 
19, 47; 1915, c. 139; 1935, c. 109; 1947, c. 775; C. 
S. 1443.) 

Sixth District 
Lenior—Sixth Monday before the first Monday 

in March, to continue for one week, for the tria! 
of criminal cases; second Monday before the first 
Monday in March, to continue for one week, for 
the trial of civil cases only; first Monday before 
the first Monday in March for the trial of civil 
cases only; second Monday after the first Monday 
in March, to continue for one week for the trial 
of criminal or civil cases or both; the governor 
is hereby directed to appoint and assign a judge 
to hold the said term from among the regular or 
special superior court judges of North Carolina; 
seventh Monday after the first Monday in March, 
to continue for one week for the trial of criminal 
cases or civil cases, or both; tenth Monday after 
the first Monday in March, to continue for one 
week for the trial of civil cases only; eleventh 
Monday after the first Monday in March to con- 
tinue for one week, for the trial of civil cases 
only; fourteenth Monday after the first Monday 
in March, to continue for one week for the trial 
of civil cases only; fifteenth Monday after the 
first Monday in March, to continue for one week, 
for the trial of civil cases only; sixteenth Monday 
after the first Monday in March, to continue for 
one week,.for the trial of criminal cases only; 
second Monday before the first Monday in Sep- 
tember, to continue for one week, for the trial 
of criminal cases only; first Monday after the 
first Monday in September, to continue for one 
week for the trial of criminal cases or civil cases, 
or both; the governor is hereby directed to ap- 
point and assign a judge to hold the said term 
from among the regular or special judges of the 
state of North Carolina; third Monday after the 
first Monday in September, to continue for one 
week for the trial of civil cases only; eighth 
Monday after the first Monday in September, to 

continue for one week for the trial of criminal 
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cases or civil cases or both; the governor is 
hereby directed to appoint and assign a judge to 
hold the said term from among the regular or 
special superior court judges of North Carolina; 
ninth Monday after the first Monday in Septem- 
ber, to continue for one week, for the trial of 
civil cases only; tenth Monday after the first 
‘Monday in September, to continue for one week, 

for the trial of civil cases only; twelfth Monday 
after the first Monday in September, to continue 
for one week for the trial of criminal cases or 
civil cases or both; the governor is hereby di- 
rected to appoint and assign a judge to hold the 
said term from among the regular or special 
judges of the state of North Carolina. 

At all criminal terms of the superior court in 
the county of Lenoir, uncontested divorce cases 
may be tried and the court may hear and deter- 

mine all motions in civil matters not requiring a 
jury, and make any order, judgment or decree 
respecting the confirmation of judicial sales. 
(4913, 04,196;,.10x.9 Sess.e 1913,) cc... 615 /1915,.c. 2405 
19itoacutls hb tbe 10C:5 1925), .c4553 19381, ce. G27 1h; 
1933, c. 234, s. 1; 1947, c. 909; 1949, c. 1099; C. 
S. 1443.) 

Duplin—Eighth Monday before the first Mon- 
day in March, to continue for two weeks for the 
trial of civil cases only; fifth Monday before the 
first Monday in March, to continue for one week 
for the trial of criminal cases; first Monday after 
the first Monday in March, to continue for two 
weeks, for the trial of civil cases only; fifth Mon- 
day after the first Monday in March, to continue 
for two weeks, the first week of which shall be 
for the trial of criminal cases, or civil cases, or 
both, and the second week for the trial of civil 
cases exclusively; sixth Monday before first Mon- 
day in September to continue for one week, for 
the trial of criminal cases only; first Monday be- 
fore the first Monday in September, to continue 
for two weeks, for the trial of civil cases only; 
fourth Monday after the first Monday in Sep- 
tember, to continue for one week for the trial of 
criminal cases; thirteenth Monday after the first 
Monday in September, to continue for two weeks 
for the trial of civil cases only. 

At all criminal terms of the superior court in 
the county of Duplin, uncontested divorce cases 
may be tried and the court may hear and deter- 
mine all motions in civil matters, not requiring a 
jury trial and make any order, judgment or de- 
cree respecting the confirmation of judicial sales. 
(1913, c. 196; Ex. Sess. 1913, c. 53; 1915, c. 240; 
Ex. Sess. 1920, c. 81; Ex. Sess. 1921, cc. 78, 79; 
OST ee Cou dt BIOS 37s Cu tOe UO li, LODO mL CCHE Longe et Ou,s 

1941, c. 321; 1947, c. 909; C. S. 1443.) 

Seventh District 

Franklin—The sixth Monday before the first 
Monday in March for two weeks for the trial of 
civil cases only; the third Monday before the first 

Monday in March one week for the trial of crim- 
inal cases; sixth Monday after the first Monday in 
March one week for the trial of crimina! cases; 

eighth Monday after the first Monday in March 
two weeks for the trial of civil cases only; second 
Monday after the first Monday in September two 

weeks for the trial of civil cases only; fifth Mon- 
day after the first Monday in September one week 
for the trial of criminal cases; twelfth Monday 
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after the first Monday in September two weeks for 
the trial of civil cases only. 

The courts provided in the above paragraph 
shall be held by the judge regularly riding the 
seventh judicial district. 

At all criminal terms provided for in the second 

preceding paragraph, all motions and divorce cases 
may be heard, and, by consent, jury trials in all 

civil cases may be heard at said criminal terms. 
(1913, c. 196; 1917, c. 116; 1937, c. 387, ss. 1, 3; 
1939, c. 184; 1941, c. 189; 1943, c. 699; 1945, c. 630; 
C. S, 1443.) 

EKighth District 

Brunswick—Sixth Monday before the first Mon- 
day in March, a term of one week for the trial of 

civil and criminal cases; fourth Monday after the 
first Monday in March, a term of one week for the 

trial of civil cases only; eleventh Monday after the 
first Monday in March, a term of one week for the 

trial of civil cases and criminal cases; first Mon- 

day in September, a term of one week for the trial 

of civil and criminal cases; second Monday after 
the first Monday in September, a term of one week 
for the trial of civil cases only. (1913, c. 196; Ex. 
Sess. 1913, c. 56; 1917, c. 18; 1921, c. 14; 1941, c. 
367, s. 1; 1945, c. 740; 1947, c. 910, s. 1; C. S. 1443.) 
Columbus—Ejighth Monday before the first 

Monday in March, a term of two weeks for the 
trial of civil cases only; fifth Monday before the 
first Monday in March, a term of two weeks for 
the trial of criminal cases only; second Monday 
before the first Monday in March, a term of two 
weeks for the trial of civil cases only; ninth 
Monday after the first Monday in March, a term 
of one week for the trial of criminal cases only; 
fifteenth Monday after the first Monday in March, 
a term of one week for the trial of civil and 
criminal cases; first Monday before the first Mon- 
day in September, a term of one week for the 
trial of criminal cases only; first Monday in Sep- 
tember, a term of one week for the trial of crimi- 
nal cases only; third Monday after the first Mon- 
day in September, a term of two weeks for the 
trial of civil cases only; seventh Monday after 
the first Monday in September, a term of two 
weeks for the trial of criminal cases only; tenth 
Monday after the first Monday in September, a 
term of one week for the trial of criminal cases 
only; eleventh Monday after the first Monday in 
September, a term of two weeks for the trial of 
civil cases only. (1913, c. 196; Ex. Sess, 1913, 
c.. 61; 1917, ¢.. 124; 1921) cc. 14,149; Ex. Sess. 
1921, c. 40; 1931, c. 246; 1937, c. 52; 1941, c. 367, 
S. 1; 1943, c. 541; 1945, c. 740; 1949, c. 474; C. S. 
1443.) 
New Hanover—Seventh Monday before the first 

Monday in March, tenth Monday after the first 
Monday in March, fourteenth Monday after the 
first Monday in March, sixth Monday before the 
first Monday in September, second Monday be- 
fore the first Monday in September, for one week 
each for the trial of criminal cases only; first 
Monday before the first Monday in March for 
two weeks, for the trial of criminal cases only; 
eighth Monday after the first Monday in Sep- 
tember, for one week, for the trial of criminal 
cases only; first Monday in September, the fifth 
Monday after the first Monday in September, the 
thirteenth Monday after the first Monday in Sep- 
tember, the fourth Monday before the first Mon- 
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day in March, the first Monday after the first 
Monday in March, the fifth Monday after the 
first Monday in March, the twelfth Monday after 
the first Monday in March, each for two weeks 
for the trial of civil cases only; ninth Monday 
after the first Monday in September for the trial 
of civil and criminal cases, for one week. (1913, 
c. 196; 1915, c. 60; 1919, c. 167; 1921, c. 14; 1941, 
c. 367, s. 1; 1945, c. 740; 1949, c. 692; C. S. 1443.) 

Pender—Eighth Monday before the first Mon- 
day in March, a term of one week for the trial of 
civil and criminal cases; third Monday after the 
first Monday in March, a term of one week for the 

trial of civil cases only; eighth Monday after the 
first Monday in March, a term of one week for the 

trial of civil and criminal cases; seventh Monday 

before the first Monday in September, a term of 

one week for the trial of civil cases only; first 
Monday after the first Monday in September, a 
term of one week for the trial of criminal cases 
only; seventh Monday after the first Monday in 
September, a term of one week for the trial of civil 
cases only. Gl913" C5196, -9192d cma 1933 Rc abo. 

1941, \c.. 367, 8 soels 19455 CANS 19475 Co 0104 S.aes 

C. S. 1443.) 
Western Division 

Eleventh District 

Alleghany—Fifth Monday before the first Mon- 
day in March; eighth Monday after the first 
Monday in March; third Monday before the first 
Monday in September; fourth Monday after the 
first Monday in September. All terms to be held 
by the regular judge, and to be for the trial of 
civil and criminal cases. (1913, c. 196; 1935, c. 
246; 1937, c. 413, s. 4; 1941, c. 367, s. 1; 1949, «. 
456; C. S. 1443.) 

Forsyth—Ejighth Monday before the first Mon- 
day in March, to continue for two weeks, for the 
trial of criminal cases only, to be presided over by 

a regular judge to be assigned; seventh Monday 

before the first Monday in March, to continue for 
three weeks, for the trial of civil cases only, the 
first week of said term to be presided over by a 
special judge to be assigned and the second two 
weeks to be presided over by a regular judge to be 

assigned; fourth Monday before the first Monday 
in March, to continue for two weeks, for the trial 

of criminal cases only, to be presided over by a 
regular judge to be assigned; third Monday before 

the first Monday in March for three weeks, for the 
trial of civil cases only, the first week of said term 

to be presided over by a special judge to be as- 
signed and the second two weeks to be presided 
over by a regular judge to be assigned; first Mon- 
day in March, to continue for two weeks, for trial 
of criminal cases only, to be presided over by a 

regular judge to be assigned; first Monday after 
the first Monday in March for three weeks, for the 
trial of civil cases only, the first week of said term 

to be presided over by a special judge to be as- 

signed, and the last two weeks to be presided over 
by a regular judge to be assigned; fourth Monday 

after the first Monday in March, to continue for 

two weeks, for the trial of criminal cases cnly, to 
be presided over by a regular judge to be assigned; 
sixth Monday after the first Monday in March, to 
continue for three weeks, the first week of said 
term to be presided over by a special judge to be 
assigned, the second week to be presided over by a 
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regular judge to be assigned and the third week to 
be presided over by a special judge to be assigned; 

tenth Monday after the first Monday in March, to 
continue for two weeks, for the trial of criminal 

cases only, to be presided over by a regular judge 
to be assigned; twelfth Monday after the first 
Monday in March, to continue for two weeks, for 
the trial of civil cases only, to be presided over by 
a special judge to be assigned; fourteenth Monday 
after the first Monday in March, to continue for 
two weeks, for the trial of criminal cases only, to 
be presided over by a regular judge to be assigned; 
fifteenth Monday after the first Monday in March, 

to continue for two weeks, for the trial of civil 
cases only, to be presided over by a special judge 
to be assigned; ninth Monday before the first 

Monday in September, to continue for two weeks, 
for the trial of criminal cases only, to be presided 

over by a regular judge to be assigned; first Mon- 
day in September, to continue for two weeks, for 
the trial of criminal cases only, to be presided over 
by a regular judge to be assigned; second Monday 
after the first Monday in September, to continue 
for three weeks, for the trial of civil cases only, the 

first two weeks of said term to be presided over by 
a regular judge to be assigned and the last week to 
be presided over by a special judge to be assigned; 
fifth Monday after the first Monday in September, 
to continue for two weeks, for the trial of criminal 
cases only, to be presided over by a regular judge 
to be assigned; seventh Monday after the first 
Monday in September, to continue for two weeks, 
for the trial of civil cases only, the first week of 
said term to be presided over by a special judge to 

be assigned and the second week to be presided 
over by a regular judge to be assigned; tenth Mon- 

day after the first Monday in September, to con- 
tinue for one week, for the trial of criminal cases 
only, to be presided over by a regular judge to be 

assigned; eleventh Monday after the first Monday 
in September, to continue for two weeks, for the 
trial of civil cases only, to be presided over by a 

regular judge to be assigned; thirteenth Monday 
after the first Momday in September, to continue 
for two weeks, for the trial of criminal cases only, 
to be presided over by a regular judge to be as- 
signed. 

The governor shall assign a special, emergency 
or any regular judge to hold the courts hereinbe- 

fore provided for when the regular judge assigned 
to the district is unable to hold same for any 
cause set out in article IV, section eleven of the 
constitution. 

In the terms of court herein designated as crimi- 

nal terms, motions in civil actions may be heard 

upon due notice; trials in civil actions may be 
heard by consent of the parties, and uncontested 
divorce actions may be tried. At such criminal 
terms motions for confirmation or rejection of ref- 
eree’s reports may be heard upon ten days notice 
and judgment entered on said reports. (1913, c. 
196; 1917, c. 169; Pub. Loc. 1917, c. 375; 1919, c. 87; 
1923; C.. oles Pubs LOC. 1925, °C, 10ee10er ee eto: 
1929) Cavs bebooo CC. col, CUO sooo CMO e On lO ssn, 

158; 1937, c. 413, ss. 4, 5; 1941, c. 367, s. 1; 1945, c. 

466; C. S. 1443.) 

Twelfth District 

The twelfth district is composed of Guilford 
county and Davidson county. ‘The superior court 
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of Guilford county is composed of two divisions, 
the Greensboro diyision and the High Point divi- 

sion; and the superior court thereof shall be 
opened and held at the following times and places, 

to-wit: 

In the Greensboro division at the county court- 
house in Greensboro, for the trial of criminal 

cases only: 
Eighth Monday before the first Monday in 

March, one week; fourth Monday before the first 

Monday in March, two weeks; first Monday in 
March, one week; third Monday after the first 
Monday in March, one week; seventh Monday 
after the first Monday in March, one week; 
eleventh Monday after the first Monday in March, 
one week; fifteenth Monday after the first Mon- 

day in March, one week; eighth Monday before 
the first Monday in September, one week; fifth 
Monday before the first Monday in September, 
one week; first Monday before the first Monday 
in September, one week; first Monday after the 
first Monday in September, one week; third Mon- 
day after the first Monday in September, one 
week; sixth Monday after the first Monday in Sep- 
tember, one week; eighth Monday after the first 
Monday in September, three weeks; thirteenth 
Monday after the first Monday in September, one 
week; and fifteenth Monday after the first Mon- 

day in September, one week. 

In the High Point division at the county build- 
ing in High Point for the trial of criminal cases 
only: 

Seventh Monday before the first Monday in 
March, one week; first Monday after the first 

Monday in March, one week; eighth Monday after 
the first Monday in March, one week; twelfth 
Monday after the first Monday in March, one 
week; seventh Monday before the first Monday in 
September, one week; second Monday after the 
first Monday in September, one week; seventh 
Monday after the first Monday in September, one 
week; and fourteenth Monday after the first Mon- 
day in September, one week. 

In the Greensboro division at the county court- 
house in Greensboro for the trial of civil cases 
only: 

Seventh Monday before the first Monday in 
March, two weeks; second Monday before the 
first Monday in March, two weeks; fourth Mon- 
day after the first Monday in March, two weeks; 
sixth Monday after the first Monday in March, 
two weeks; thirteenth Monday after the first Mon- 

day in March, two weeks; first Monday before the 
first Monday in September, two weeks; third Mon- 

day after the first Monday. in September, three 
weeks; eleventh Monday after the first Monday 
in September, two weeks; and thirteenth Monday 
after the first Monday in September, two weeks. 

In the High Point division at the county build- 
ing in High Point, for the trial of civil cases only: 

Third Monday before the first Monday in 
March, one week; second Monday after the first 
Monday in March, two weeks; tenth Monday after 
the first Monday in March, two weeks; fourth 
Monday before the first Monday in September, 

one week; and eighth Monday after the first Mon- 
day in September, two weeks. 

The regular judge holding the courts of the 
twelfth judicial district shall hold the following 
courts of the Greensboro division: 
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Eighth Monday before the first Morday in 
March, one week criminal; seventh Monday be- 
fore the first Monday in March, two weeks civil; 

fourth Monday before the first Monday in March, 
two weeks criminal; first Monday in March, one 
week criminal; fourth Monday after the first 
Monday in March, two weeks civil; sixth Monday 
after the first Monday in March, two weeks civil; 
eleventh Monday after the first Monday in March, 
one week criminal; thirteenth Monday after the 
first Monday in March, two weeks civil; fifteenth 
Monday after the first Monday in March, one 
week criminal; eighth Monday before the first 
Monday in September, one week criminal; fifth 

Monday before the first Monday in September, 
one week criminal; first Monday before the first 
Monday in September, two weeks civil; third 
Monday after the first Monday in September, 

three weeks civil; sixth Monday after the first 
Monday in September, one week criminal; eighth 

Monday after the first Monday in September, 
three weeks criminal; eleventh Monday after the 
first Monday in September, two weeks civil; thir- 
teerith Monday after the first Monday in Septem- 
ber, one week criminal; and fifteenth Monday 
after the first Monday in September, one week 

criminal. 

The regular judge holding the courts of the 
twelfth judicial district shall hold the following 
courts of the High Point division: 

First Monday after the first Monday in March, 
one week criminal; second Monday after the first 
Monday in March, two weeks civil; eighth Mon- 
day after the first Monday in March, one week 
criminal; twelfth Monday after the first Monday 

in March, one week criminal; seventh Monday be- 
fore the first Monday in September, one week 
criminal; fourth Monday before the first Monday 
in September, one week civil; seventh Monday 
after the first Monday in September, one week 
criminal; and fourteenth Monday after the first 

Monday in September, one week criminal. 

The governor shall assign a special, emergency 
or any regular judge to hold all other terms of 

both the Greensboro division and High Point di- 
vision. And if for any reason the judge holding 
the courts of the twelfth judicial district is unable 
to hold any of said terms, the governor shall as- 
sign an emergency or any other judge to hold 
said terms. 

Any of the terms of court assigned or provided 

as above set out to be held in either the Greens- 
boro division or the High Point division of the 
superior court of Guilford county may be trans- 
ferred to, and held in, the other division of the 
said superior court of Guilford by order of the 
governor: Provided, however, that the president 
of the Greensboro Bar Association and the pres- 
ident of High Point Bar Association recommend 
and agree in writing thereto. 

Davidson County 

In Davidson county at the courthouse in Lex- 
ington for the trial of civil and criminal cases: 

Fifth Monday before the first Monday in 
March, one week; ninth Monday after the first 
Monday in March, one week; sixteenth Monday 
after the first Monday in March, one week; sec- 
ond Monday before the first Monday in Septem- 
ber, one week; eleventh Monday after the first 

Monday in September, two weeks. 
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In Davidson county at the courthouse in Lex- 

ington for the trial of civil cases only: 

Second Monday before the first Monday in 

March, two weeks; fifth Monday after the first 

Monday in March, two weeks; twelfth Monday 

after the first Monday in March, two weeks; first 

Monday after the first Monday in September, two 

weeks; fourth Monday after the first Monday in 

September, two weeks. 
The regular judge holding the courts of the 

twelfth judicial district shall hold the following 

courts in Davidson county at the courthouse in 

Lexington: 
Fifth Monday before the first Monday in March, 

one week mixed; second Monday before the first 
Monday in March, two weeks civil; ninth Monday 
after the first Monday in March, one week mixed; 
sixteenth Monday after the first Monday in March, 
one week mixed; second Monday before the first 
Monday in September, one week mixed; first 
Monday after the first Monday in September, two 

weeks civil. 
The governor shall assign a special, emergency 

or any regular judge to hold all other terms in 
Davidson county. If for any reason the judge 

holding the courts of the twelfth judicial district 

is unable to hold any of said terms, the governor 
shail assign an emergency or any other judge to 

hold. said terms. (1913, c. 196; Ex. Sess. 1913, c. 
14: 1921.) ec.) 22542: °1923, ic..169; 1927 ,sc.P 211 591934, 

c. 114; 1933, cc. 14, 404; 1935, c. 184;,1939, c. 42; 

L941, CH S6 Teas, 1591943, icr6825. 1945 9c. 65430047, 

c. 1050; C. S. 1443.) 

Thirteenth District 

Moore—Sixth Monday before the first Monday 
in March, for the trial of criminal cases only, 

to continue for one week; third Monday before 
the first Monday in March, for the trial of civil 
cases only, to continue for one week; third Mon- 

day after the first Monday in March, for the 
trial of civil cases only, to continue for one week; 
eleventh Monday after the first Monday in March, 
to continue for two weeks, the first week for the 
trial of criminal cases only and the second week 
for the trial of civil cases only; third Monday 
before the first Monday in September, to con- 
tinue for one week, for the trial of criminal cases 
only; second Monday after the first Monday in 
September, to continue for two weeks, for the 
trial of civil cases only; second Monday after the 

first Monday in November, for the trial of civil 
cases only, to continue for one week. 

(1949, c. 454.) 

Fifteenth District 

Alexander—Sixth Monday before the first Mon- 
day in March, to continue for two weeks, for the 

trial of civil and criminal cases; first Monday be- 
fore the first Monday in September, to continue 
for two weeks, for the trial of criminal and civil 
cases. For these terms of court the governor 
may assign a judge to hold the same from among 
the regular, special or emergency judges. (1913, 
Ce 106° 1921, CombOn a O3o 0. 2p0) BB eee 1OSb SECC, 

101), 252, 8.2; d98%7, c. 204: 1949. "oe! 458- CS: 
1443.) - 

: Sixteenth District 

Burke—Second Monday before the first Mon- 
day in March, to continue for one week, for the 
trial of civil and criminal cases; first Monday after 
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the first Monday in March, to continue for two 
weeks, for the trial of civil and criminal cases; 
thirteenth Monday after the first Monday in 
March, to continue for three weeks, for the trial 
of civil and criminal cases; fourth Monday before 
the first Monday in September, to continue for 
two weeks, for the trial of civil and criminal cases; 

third Monday after the first Monday in Septem- 
ber, to continue for three weeks, for the trial of 
civil and criminal cases; fourteenth Monday after 
the first Monday in September, to continue for 
two weeks, for the trial of civil and criminal cases: 
Provided, however, that the board of commission- 
ers of Burke county, in any year, upon written pe- 
tition of a majority of the practicing attorneys res- 
ident in said county, may, by resolution duly 
adopted, dispense with and abrogate the holding 
of that term of said court which by the provisions 
of this section commences on the thirteenth Mon- 
day after the first Monday in March. (1913, c. 
196; 1915, c. 67; Ex. Sess. 1920, c. 5; Ex. Sess. 
1921, 0-90, 31.35,Pub, Locy.1925; cs 306.1981. co 
343; 1947, c. 26; C. S. 1443.) 

Caldwell—First Monday before the first Mon- 
day in March; second Monday before the first 
Monday in September, each to continue two 
weeks; eleventh Monday after the first Monday 
in March, to continue two weeks, for civil cases 
only; twelfth Monday after the first Monday in 
September, to continue two weeks, for the trial 
of civil and criminal cases; the eighth Monday 

before the first Monday in March, to continue 
two weeks, for the trial of civil cases only; ninth 
Monday after the first Monday in March, to con- 
tinue one week, for the trial of civil and criminal 
cases; fourth Monday after the first Monday in 

September, to continue two weeks, for the trial 
of civil cases only; thirteenth Monday after the 

first Monday in March, to continue two weeks, 
for the trial of civil cases only; first Monday in 
September, to continue two weeks, for the trial 
of civil cases only. For the last five terms pro- 
vided for above, the governor may assign a reg- 
ular, special, or emergency judge when the judge 
regularly assigned to the district is unable to hold 
said terms for any cause set out in article IV, 
section 11, of the constitution. If the regular 

judge holding the courts in the sixteenth district 
is not available for any cause set out in article 
IV, section 11, of the constitution, to hold any of 
the terms of court provided for in this paragraph, 
the governor shall assign a judge to hold such 
term or terms from among the regular, special 

or emergency judges. (1913, c. 196; 1915, c. 35; 
Ex. Sess. 1921, c. 90, s. 2; 1941, c. 367, s. 1; 1949, 
e453; Cx S443.) 

Catawba—Seventh Monday before the first 
Monday in March, to continue for two weeks and 
for the trial of. civil cases only, fourth Monday 
before the first Monday in March, to continue 
for two weeks; ninth Monday after the first Mon- 
day in March, to continue for two weeks, for the 
trial of civil cases only; ninth Monday before the 
first Monday in September, to continue for two 
weeks; first Mcnday in September, to continue 
for two weeks, and for the trial of civil cases only; 
tenth Monday after the first Monday in Septem- 
ber, to continue for two weeks, for the trial of 
both criminal and civil cases; thirteenth Monday 
after the first Monday in September, to continue 
for one week and for the trial of civil cases only. 
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Fifth Monday after the first Monday in March, 
to continue for two weeks, for the trial of civil 
cases only: Provided, that the board of county 
commissioners may by resolution, adopted not 
less than thirty days prior to the convening of 
either of the last two courts, determine that the 
holding of such court is not necessary and cancel 
the same, in which case notice of such action shall 
immediately be given to the governor to the end 
that the judge assigned to said court may be re- 
lieved from such assignment. (1913, c. 196; Ex. 
Séssu 101s chitswelix, Sesse 1921 5eu4 ieee... 90,7 sil; 
1923, c. 18; 1925, c. 13, ss. 1, 2; 1933, c. 311; 1949, 
c. 1126; C. S. 1443.) 
Watauga—Seventh Monday after the first Mon- 

day in March; second Monday after the first Mon- 
day in September (both by regular judge), for the 
trial of criminal cases only; fourteenth Monday 
after the first Monday in March to continue for 
a term of two weeks, trial of civil cases only; 
the tenth Monday after the first Monday in Sep- 
tember to continue for a term of two weeks, for 
the trial of civil cases only; provided, that mo- 
tions and uncontested civil cases may be heard at 
either of the terms designated for the trial of 
criminal cases only. (1913, c. 196; 1921, c. 166; 
1931, c. 424; 1933, c. 250, s. 2; 1935, c. 274; 1945, 

c. 696; 1949, c. 689; C. S. 1443.) 

Seventeenth District 

Davie—Third Monday after the first Monday 
in March for the trial of both criminal and civil 
cases; twelfth Monday after the first Monday in 
March, for the trial of civil cases only; first Mon- 
day before the first Monday in September, for the 
trial of both criminal and civil cases; thirteenth 
Monday after the first Monday in September, for 
the trial of civil cases only. (1913, c. 196; 1921, 
cc. 31, 121, 166; 1935, c. 105, s. 2; 1947, c. 587; C. 
S. 1443.) 
Wilkes—Seventh Monday before the first Mon- 

day in March for three weeks for the trial of civil 
cases only; first Monday in March for three 
weeks for the trial of both civil and criminal cases; 
eighth Monday after the first Monday in March 
for two weeks for the trial of civil cases only; 
thirteenth Monday after the first Monday in 
March for two weeks for the trial of both civil and 
criminal cases; fifteenth Monday after the first 
Monday in March for two weeks for the trial of 
civil cases only, without the intervention of a 
grand jury; seventh Monday before the first 
Monday in September for one week for the trial 
of civil cases only; fourth Monday before the 
first Monday in September for three weeks for 
the trial of both civil and criminal cases; first 
Monday after the first Monday in September for 
one week for the trial of civil cases only; fourth 

Monday after the first Monday in September for 
two weeks for the trial of civil cases only; eighth 
Monday after the first Monday in September for 
two weeks for the trial of civil cases only; four- 

teenth Monday after the first Monday in Septem- 
ber for two weeks for the trial of civil and crimi- 
nal cases. (1913, c. 196; 1919, c. 165; LOZ CG, 1665 

1935, c. 105, s. 1; c. 192; 1987, c. 48; 1941, c. 367, 
S. 1; 1947, c. 587; 1949, c. 994; C. S. 1443.) 
Yadkin—Fourth Monday before the first Mon- 

day in March for three weeks for the trial of both 
criminal and civil cases; first Monday in Septem- 

ber for one week for the trial of both criminal and 
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civil cases; eleventh Monday after the first Mon- 
day in September for two weeks for the trial of 
civil cases. (1913, c. 196; Ex. Sess. 1920, c. 42; 
1921, c. 166; 1925, c; 65; 1941, c. 367, s. 1; 1947, 
CHOST AGH o.14439) 

Avery—Sixth Monday after the first Monday 
in March, for two weeks, for the trial of both 

criminal and civil cases; ninth Monday before the 
first Monday in September, for two weeks, for the 

trial of both criminal and civil cases; sixth Mon- 
day after the first Monday in September, for two 

weeks, for the trial of both criminal and civil 
cases. (1913, c. 196; 1915, c. 169; 1921, c. 166; Ex. 
Sess. 1921, c. 33; 1923, c. 90; 1931, c. 84: 1933, cc. 
152, 250, s. 1; 1941, c. 212, s. 1, c. 367, s. 1; 1943, c. 
162; 1945, c. 66; C. S. 1443.) 

Nineteenth District 

Madison—First Monday before the first Mon- 
day in March, to continue for one week; fourth 
Monday after the first Monday in March, for two 
weeks, for the trial of both criminal and civil 
cases; twelfth Monday after the first Monday in 
March, to continue for one week; sixteenth Mon- 
day after the first Monday in March, to continue 
for one week; first Monday before the first Mon- 
day in September, to continue for one week; 

fourth Monday after the first Monday in Sep- 
tember, for two weeks, for the trial of both crim- 
inal and civil cases; twelfth Monday after the 
first Monday in September, to continue for one 
week, 

The board of county commissioners shall, at the 
time of drawing the jurors for the terms of court 
provided in the preceding paragraph, designate 
whether the terms shall be for the trial of civil or 
criminal cases, and draw the jurors accordingly. 

In addition to the terms provided for above, 
there shall be held in Madison county a term of 
the superior court to which a judge shall be as- 
signed beginning on the fifth Monday before the 
first Monday in March to continue for one week, 

for the trial of civil cases. (1913, c. 196; 1915, c. 
117; 1917, c. 79; 1929, c. 205; 1931, c. 25; 1941, c. 
SOs piSenlyu LOaKenCr OL OSS dyno LO4G eC, LLO Li: 

S. 1443.) 
Twentieth District 

Jackson—Second Monday before the first Mon- 
day in March; eleventh Monday after the first 
Monday in March, each term to continue for two 

weeks and both to be for the trial of criminal and 
civil cases; fourteenth Monday after the first Mon- 

day in March, for the trial of civil cases only, and 
for this term of court the governor shall assign a 
judge to hold same from among the regular, spe- 
cial or emergency judges; fifth Monday after the 

first Monday in September to continue for two 
weeks. 

The county commissioners, may, in their judg- 
ment abrogate the term herein provided to be held 
on the fourteenth Monday after the first Monday 
in March, the jurors for this term to be drawn at 

the same time as those for the May term, serv- 
ice to be withheld pending the decision of the 
county commissioners. (1913, c. 196; 1933, c. 107; 
1939, c.. 212; 1947, c. 556; C. S. 1443.) 

Twenty-First District 

Caswell—Second Monday after the first Monday 
in March to continue for two weeks for the trial 
of criminal and civil cases; ninth Monday before 



the first Monday in September to continue for one 
week for the trial of both criminal and civil cases; 
tenth Monday after the first Monday in Septem- 
ber to continue for two weeks for the trial of both 
criminal and civil cases. (1913, c. 196; 1919, c. 289; 
1927, c, 202-1933, c.945, Sidlsud935, 9246391 93%5uCc, 

107). 413, [s.<5; D941 s0¢.. 367, nse 13019 45) end 4S aS. 
1443.) 
Surry—Eighth Monday before the first Monday 

in March to continue for one week; third Monday 
before the first Monday in March to continue for 

one week; seventh Monday after the first Monday 

in March to continue for one week; second Mon- 

day after the first Monday in September to con- 

tinue for one week; fifteenth Monday after the 
first Monday in September to continue for one 

week; all the above terms to be for the trial of 
criminal and civil cases. 

Seventh Monday before the first Monday in 
March to continue for one week; second Monday 

before the first Monday in March to continue for 
two weeks; eighth Monday after the first Monday 

in March to continue for one week; thirteenth 

Monday after the first Monday in March to con- 
tinue for one week; eighth Monday before the first 
Monday in September to continue for two weeks; 

third Monday after the first Monday in September 
to continue for two weeks; all the above terms to 

be for the trial of criminal and civil cases. (1913, 
c, 196°) Bxeeoess. 1913, ce345 Pix? Sess: 192d" coe 
Pub. Locwo25. cc. 4172719310 tc. Poller Osa accu SD) 

413; 1935, c. 246; 1937, cc. 210; 413, s. 5; 1945, c. 
174; C. S. 1443.) 
Editor’s Note.— 
The 1945, 1947 and 1949 amendatory acts have been cited 

at the ends of the paragraphs affected thereby. Only the 
parts of the section affected by such acts have been set 

out. 

For comment on the 1943 amendment, see 21 N. C. Law 
Rev. 344. 
Judicial Notice of Dates of Terms.—The courts will take 

judicial notice of the dates of the terms of the superior 
courts. State v. Anderson, 228 N. C. 720, 47 S. E. (2d) 1. 

§ 7-71.1. Governor authorized to cancel terms 
of court; judges available for assignment else- 
where. 

For comment on this and the following section, see 21 N. 
C. Law Rev. 336. 

§ 7-72. Civil cases at criminal 
nal terms of court, motions in 
be heard upon due notice, and trials in civil ac- 
tions may be heard by consent of parties. Also 
motions for confirmation or rejection of referees’ 
reports may be heard upon ten days’ notice and 

judgment entered on said reports. At criminal 

terms of court, the court is also authorized and 
empowered to enter consent orders and consent 

judgments and to try uncontested civil actions and 

uncontested divorce cases. (Rev., s. 1507; 1901, 
e285 1943; c.196,"s. 2° Hx ess, 1913 ic. Ba 1915, 
cc. 68, 240; 1917, c. 13; 1931, c. 394; 1947, c. 25; 
Cars 14445) 

Editor’s Note.—The 1947 amendment added the last sen- 
tence, which represents a further step towards flexibility 
ine the handling of judicial business. 25 N. C. Law Rev. 

§ 7-73.1. Calendar for all terms for trial of 
criminal cases.—1. Filing with Clerk; Fixing Day 
for Trial of Each Case—At least one week be- 
fore the beginning of any term of the superior 
court for the trial of criminal cases, the solicitor 
shall file with the clerk of the superior court a 

terms.—At crimi- 

civil actions may 
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calendar of the cases he intends to call for trial 
at that term. ‘The calendar shall fix a day for the 
trial of each case included thereon. 

2. Grand Jury Cases.—The solicitor may place 
on the calendar for the first day of the term all 
cases which will require consideration by the 
grand jury without obligation to call such cases 

for trial on that day. 
3. Trial of Case before Day Fixed—No case 

on the calendar may be called for trial before the 
day fixed by the calendar except by consent or by 
order of the court. 

4, Cases Docketed after Calendar Completed.— 
All cases docketed after the calendar. has been 
made and filed with the clerk of superior court 
may be placed on the calendar at the discretion 
of the solicitor. 

5. Subpoenaing of Witnesses—AIl witnesses 
shall be subpoenaed to appear on the date listed 
for the trial of the case in which they are wit- 
nesses. 

6. Proof of Attendance of Witnesses.—Witnes- 
ses shall not be entitled to prove their attendance 
for any days prior to the day on which the case 
in which they are witnesses is set for trial unless 
otherwise ordered by the presiding judge. 

7. Authority of Court Unaffected—Nothing in 
this section shall be construed to affect the au- 
thority of the court in the call of cases for trial. 
(1949, c. 169.) 
Editor’s Note.—For brief comment on section, see 27 N. 

C. Law Rev. 451. 

§ 7-74. Rotation of judges. 

Jurisdiction of ‘in Chambers” Matters.—Within the pe- 
riod of assignment the judge so assigned to a district has 
jurisdiction of all ‘tin Chambers” matters arising in the dis- 

trict. Moreover, ‘‘the judge assigned to the district”? is spe- 
cifically designated by § 1-493 as one of the judges to whom 
all restraining orders and injunctions shall be made re- 

turnable, Reidsville v. Slade, 224 N. C. 48, 54, 29 S. E. 
(2d) 215. See also, Ridenhour y. Ridenhour, 225 N. C. 508, 
BESS DS betas 

§ 7-76. Court adjourned by sheriff when judge 
not present, 

Editor’s Note.—For comment on this section, see 21 N. C. 

Law Rey. 338. 

Art. 11. Special Regulations. 

§ 7-89. Court reporters. 
Local Modification.—Cleveland County: 1945) c. 505. 

§ 7-90. Official court reporter for second judicial 
district. 

The resident judge shall likewise fix the com- 
pensation to be received ‘by such reporter and 
such reporter pro tem: Provided, however, such 
compensation shall not exceed thirteen dollars per 
day and actual expenses upon a weekly basis. 

(1947, c. 794.) 
Editcr’s Note.—The 1947 amendment substituted ‘‘thir- 

teen” for ‘‘ten” in line four of the fifth paragraph, As the 
rest of the section was not affected by the amendment it 
is not set out. 

§ 7-91. Official court reporter for fifth judicial 
district. 

Local Modification.—Pitt: 1947, c. 759s 1949." cc: 

SUBCHAPTER IV. DOMESTIC RELA- 
TIONS COURTS. 

Art. 13. In Counties with a City of at Least 
Twenty-Five Thousand Inhabitants. 

§ 7-101, Established by county or city or both. 

1185. 
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—The Board of County Commissioners in the 
various counties having a county population of 
eighty-five thousand or more or having a county 
seat with twenty-five thousand or more inhabit- 
ants of the state, or the governing authorities in 
cities of twenty-five thousand or more inhabitants 

shall have authority to establish a “Domestic Re- 
lations Court”, which court may be a joint county 
and city court, as provided in section 7-102 or a 
court for the county or city as may be determined 
by the governing authorities. Provided, that in 
counties with two or more cities having twenty- 
five thousand or more inhabitants each, any such 
city may join any other city or cities of at least 
twenty-five thousand inhabitants each in establish- 
ing a domestic relations court; or any number of 
or all of such cities may join the county in which 
they are situate in establishing a domestic rela- 
tions court. (1929, c. 343, s. 1; 1949, cc. 420, 957.) 
Editor’s Note.—The first 1949 amendment inserted after 

the word “county” in line two the words ‘‘population of 
eighty-five thousand or more or having a county”, and 
the second 1949 amendment added the proviso. 
By virtue of Session Laws 1947, c. 142, and Session Laws 

1949, cc. 78, 334 and 707, the counties of New Hanover, 
Gaston, Durham and Guilford, respectively, should be 
stricken from the list of counties appearing under Local 
Modification set out under this section in the original 
volume. The acts referred to above made the counties 
mentioned subject to the provisions of this article, which 
was also made applicable to the city of High Point by 
Session Laws 1947, c. 962. 

§ 7-103. Jurisdiction. 
Editor’s Note.— 

For comment on the 1943 amendment, see 21 N. C. Law 
Rev. 343. : 

An exclusive remedy to compel a father to provide for 
the support of his illegitimate child is provided by this 

section and chapter 49 of General Statutes, and the stat- 
utes do not authorize the child to maintain a civil action 
to compel its father to provide for its support. Allen v. 
Hunnicutt, 230 N. C. 49, 52 S. E. (2d) 18. 

Cited in In re Morris, 224 N. C. 487, 491, 31 S. E. (2d) 
539. 

§ 7-104. Election of judge and term of office; 
vacancy appointments; judge to select clerk; juve- 

nile court officers may be declared officers of new 
court. 

Local Modification.—Buncombe: 1947, c. 989; Mecklenburg 
(and city of Charlotte): 1949, c. 949, 

Editor’s Note.— 

For comment on the 1943 amendment, see 21 N. C. Law 

Rev. 343. 

§ 7-106. Procedure, practice and punishment. 
Editor’s Note.— 

For comment on the 1943 amendment to this and the fol- 
lowing section, see 21 N. C. Law Rev. 343. 

§ 7-110. Cases transferred from superior court. 
—Upon the establishment of a domestic relations 
court as authorized in this article, the clerk of the 
superior court and the clerk of any inferior crim- 

inal court of the county shall immediately trans- 
fer from the superior court and from any inferior 
criminal courts of the county to such domestic 
relations court all actions pending in the superior 
court of which the domestic relations court has 
jurisdiction as in this article conferred, whether 
such actions are untried or tried and retained for 
judgment, sentence or further orders, and the do- 
mestic relations court shall immediately have ju- 
risdiction of such actions and shall thereafter try, 
enter further orders or dispose of such actions in 
the same manner and to the same extent as if 

said actions had been initiated in said domestic 
relations court. (1941, c. 208, s. 1; 1949, c. 600.) 

TO VOLUME ONE § 7-120.4 

Editor’s Note.—The 1949 amendment inserted the provi- 
sions for transfer of cases from inferior criminal courts te 
domestic relations courts. For brief comment on amend- 
ment, see 27 N. C. Law Rev. 441. 

SUBCHOALLWR Vo yvUSrTiIChs OF THE 
PEACH, 

Art. 14. Election and Qualification. 

§ 7-113. Election and number of justices. 
Cross Reference.—For repeal of this section as to coun- 

ties coming within the provisions of article 14A of this 
chapter, see § 7-120,11. 

§ 7-114. Oath of office; vacancies filled. 
Crass Reference.—As to repeal of the last two sentences 

of this section as to counties coming within the provisions 
of article 14A of this chapter, see § 7-120.11. 

Appointed by Clerk.— 
In accord with original. See 

N. C. 636, 637, 43 S. E. (2d) 847. 

§ 7-115. Governor may appoint justices. 
Cross Reference.—For repeal of “this section as to coun- 

ties coming within the provisions of article 14A of this 
chapter, see § 7-120.11. 

Art. 14A. Appointment by Judge and Abolition 
of Fee System. 

§ 7-120.1. Determination by county commis- 
sioners of number of justices to be appointed.— 
The board of commissioners of any county in the 
state, upon the adoption of a resolution on the 
first Monday in March, 1950, or any even num- 
bered year thereafter, shall, for the term begin- 
ning the first Monday in December thereafter, fix 
the number of justices of the peace to be ap- 
pointed in such county, taking into consideration 
the population, the business then being transacted 
by justices of the peace in such county and the 
future business as may be reasonably anticipated, 
and having due regard for all other factors to 
the end that a sufficient number of justices of the 
peace are appointed to serve adequately the needs 

of the county and the various localities therein. 
(1949, c. 1091, s. 1.) 
For brief discussion of article, 

442. 

§ 7-120.2. Appcintment and removal by the 
resident judge.—The justices of the peace for each 

county adopting this article shall be appointed by 
the resident judge of the superior court of the 
district in which the county is situated. Any 
justice of the peace may, after due notice and 
hearing, be removed from office by such resident 
judge for misfeasance, malfeasance, nonfeasance 
or other good cause. (1949, c. 1091, s. 2.) 

§ 7-120.3. Term of office—The term of office 
of every justice of the peace appointed pursuant 
to this article shall be two years. The term shall 
commence on the first Monday in December, 
1950, and biennially thereafter. (1949, c. 1091, s. 3.) 

§ 7-120.4. Salaries and fees.—Each justice of 
the peace shall be paid an annual salary, to be 
fixed by the board of county commissioners, in 
its discretion, to be paid out of the general fund 

of the county. Such salary shall be in lieu of 
all fees as compensation for a justice of the peace 
in connection with any criminal or civil case, but 
he shall continue to collect such fees as are pro- 
vided by law with respect to criminal or civil 
cases and pay them into the general fund of the 
county. Each such justice of the peace shall be 
permitted to collect and retain for his own use, 

Etheridge v. Leary, 227 

see 27 N. C. Law Rev. 



§ 7-120.5 

in addition to the salary fixed by the county 

board of commissioners, all fees provided by law 

with respect to any matter other than a criminal 

or a civil case. (1949, c. 1091, s. 4.) 

§ 7-120.5. Deposits and reports.—Every justice 
of the peace appointed pursuant to this article 
shall be subject to the provisions of G. S. § 153- 
135, known as the “Daily Deposit Law”, and shall 
also make monthly reports to the board of county 
commissioners, showing in full detail all fees, 
fines and forfeitures collected by him, in such form 

and manner as the board may require. (1949, c. 

1091, s. 5.) 

§ 7-120.6. Jurisdiction and places for holding 
court.—Every justice of the peace shall have 
county-wide jurisdiction, but the board of com- 

missioners shall designate the place or places 
where each justice of the peace shall sit regularly 
for the transaction af business, which place shall 
be so designated as to serve reasonably the con- 
venience of the citizens of the county. The board 
of county commissioners shall provide adequate 
space or quarters, either in county buildings, or 
through renting appropriate space, or otherwise, 
in which each justice of the peace may hold court 
and perform the other duties of his office. (1949, 
C1091 4596) 

§ 7-120.7. Vacancies—Any vacancy other than 
a vacancy arising by expiration of a term shall 
be filled by appointment by the clerk of the su- 
perior court of the county in which such vacancy 
occurs. (1949, c. 1091, s. 7.) 

§ 7-120.8. Expiration of terms of present jus- 
tices; transfer of pending cases.—In those coun- 
ties accepting the provisions of this article, the 
terms of all persons holding the office of justice 
of the peace, other than those appointed pursuant 
to this article, shall expire on the first Monday 
after the adoption of the provisions of this article, 
and any case or proceeding pending on such date 
before any justice of the peace shall be transferred 

to a justice of the peace appointed pursuant to 
this article, in such manner as may be directed 
by the board of county commissioners. (1949, c. 
1091, s. 8.) 

§ 7-120.9. Bond.—Every justice of the peace 
appointed pursuant to this article, prior to assum- 
ing the duties of his office, shall furnish a bond 
payable to the county in and for which he is ap- 
pointed, in such amount as the board of commis- 
sioners may determine, conditioned upon the 
faithful performance of his duties and upon a cor- 
rect and proper accounting for all funds paid in- 
to his hands by virtue of or under color of his 
office. The premium on such bond shall be paid 
by the board of county commissioners out of the 
general fund of the county. (1949, c. 1091, s. 9.) 

§ 7-120.10. Counties exempt from article.—This 
article shall not apply to the counties of Alamance, 
Alexander, Alleghany, Ashe, Avery, Beaufort, 
Bertie, Brunswick, Cabarrus, Carteret, Caswell, 
Chatham, Cherokee, Clay, Cleveland, Cumber- 
land, Davie, Davidson, Duplin, Durham, Forsyth, 
Franklin, Gates, Granville, Greene, Guilford, Hali- 
fax, Harnett, Haywood, Henderson, Hoke, Hyde, 
Jackson, Johnston, Lee, Lincoln, Macon, Madi- 
son, Martin, McDowell, Mitchell, Moore, Nash, 
Northampton, Pamlico, Pitt, Polk, Randolph, 
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Richmond, Robeson, Rutherford, Sampson, Surry, 
Swain, ‘Transylvania, Tyrrell, Union, Wake, 
Washington, Watauga, Wayne, Wilkes, Wilson, 
Yadkin, Yancey, Rockingham, Catawba, Caldwell, 
New Hanover, Scotland, Warren, Person, Jones, 
and Sampson. (1949, c. 1091, s. 10.) 

§ 7-120.11. Conflicting laws repealed.—Section 
7-113, the last two sentences of § 7-114, and § 7- 
115, and all other laws and clauses of laws in con- 
flict with this article are hereby repealed. (1949, 
c. 1091, s. 11.) 

Art. 15. Jurisdiction. 

§ 7-121. Jurisdiction in actions on contract. 

I. ACTIONS EX CONTRACTU. 

The jurisdiction of a justice of the peace is limited and 
special—not general—and he can only exercise the power 

conferred upon him by the constitution, Art. IV, sec. 27, and 
statutes. He has no equitable powers. Hopkins v. Barn- 
hardt, 223 N. C. 617, 27'S. E. (2d) 644: 
And Justice Has No Jurisdiction in Action for Penalty 

Plus Attorney’s Fees.—Neither the constitution nor any 

statutes enacted pursuant thereto, give jurisdiction to jus- 
tices of the peace in an action for a penalty plus reasonable 
attorney’s fees to be fixed and awarded by the court. Hop- 
kins v. Barnhardt, 223 N. C. 617, 27 S. E. (2d) 644. 

§ 7-129. Jurisdiction in criminal actions. 
Cited in State v. Gregory, 223 N. C. 415, 27 S. E. (2d) 140; 

State v. Bentley, 223 N. C. 563, 27 S. E. (2d) 738 (con. op.); 
State v. Grimes, 226 N.C. 523, 39 S. E. (2d) 394. 

Art. 17. Fees. 

§ 7-184. Fees of justices of the peace. 
Justices of the peace in the counties of Mont- 

gomery, Onslow, Macon, Swain, Greene, Hyde, 

Cherokee, Rowan, Anson, Bertie, Nash, Chow- 
an, Alamance, Wake, ‘Transylvania, Watauga, 
Pender, Lee, Lenoir, Perquimans, Rockingham, 

Stokes, Johnston, Halifax, Duplin, Chatham, 
Forsyth, Wilkes, Gates, Tyrrell, Brunswick, 
Stanley, Columbus, Edgecombe, Franklin, Vance, 
Mitchell, Orange, Buncombe, Jackson, Alexan- 

der, McDowell, Clay, Hertford, Davidson, 
Northampton, Wayne, Jones, Cabarrus, Robeson, 
Richmond, Polk, Henderson, Harnett, Bladen, 
Burke, Grnville, Person, Haywood, Caldwell, 
Cumberland, Yadkin, and Madison shall receive 
the following fees, and none other: For attach- 
ment with one defendant, thirty-five cents, and if 
more than one defendant, fifteen cents for each ad- 
ditional defendant; transcript of judgment, fifteen 
cents; summons, thirty cents; if more than one 
defendant in the same case, for each additional 
defendant, fifteen cents; subpoena for each wit- 
ness, fifteen cents; trial when issues are joined, 
one dollar; and if no issues are joined, then a 
fee of fifty cents for trial and judgment; tak- 
ing an affidavit, bond, or undertaking, or for an 
order of publication, or in order to seize prop- 
erty, thirty-five cents; for jury trial and entering > 
verdict, one dollar; execution, thirty-five cents; re-~ 
newal of execution, fifteen cents; return to an ap- 

peal, forty cents; order of arrest in civil actions, 
thirty cents; warrant of arrest in criminal and 
bastardy cases, including affidavit or complaint, 
seventy-five cents; warrant of commitment, fifty 
cents; taking depositions on order of commission, 
per one hundred words, fifteen cents; garnishment 
for taxes and making necessary return and certifi- 
cate of same, thirty-five cents. (Rev., s. 2788; 
Code, ss. 2135, 3748; 1870-1, c. 130, s. 9; 1883, c. 
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368; 1885, c. 86; 1903, c. 225; 1907, c. 967; 1917, ¢. 
260791920" ce 1133) ExigSess# 1921) ec.4887 64, 67; 
1923, cc. 28, 114, 238; 1929, cc..13, 59; 1931, cc. 51, 
303: 1945, c. 150; 1947, c. 337; C. S. 3923.) 
Local Modification. — Catawba: 1949, c. 348; Davidson: 

1949, c, 643; Franklin: 1945, c. 167; 1949, c. 258; Granville: 
1945, c. 1066; Haywood: 1947, c. 687; Jackson: 1949, c, 252; 
Lincoln: 1947, c. 138; Polk: 1949, c. 729; Randolph: 1947, 
c. 337; Robeson: 1949, c. 619; Transylvania: 1947, c. 1003; 
Watauga: 1947, c. 983. 

Editor’s Note.— 
The 1945 amendment inserted ‘‘Yadkin”’ in line fourteen 

of the second paragraph. The 1947 amendment struck out 
“Randolph” from the list of counties in the second para- 
graph. As the first paragraph was not affected by the 

amendments it is not set out. 

Art. 19. Pleading and Practice. 

§ 7-149. Rules of practice. 
Rule 17, Attachment proceedings. Attachment 

proceedings before justices of the peace are gov- 
erned by the provisions of §§ 1-440.47 through 
1-440.56. (Rev., s. 1474; Code, s. 853; 1947, c. 
693, s. 2; C. S. 1500.) 
Editor’s Note——The 1947 amendment rewrote Rule 17. As 

the rest of the section was not affected by the amendment 

it is not set out. 
Amendment of Warrants.—The superior court, under 

Rule 12 of this section, may allow, within the discretion of 

the court, an amendment to a warrant both as to form 
and substance before or after verdict, provided the amended 
warrant does not change the nature of the offense intended 
to be charged in the original warrant. State v. Brown, 
225u NaC. toe 24) dae s,s (ad) lar. 

A warrant may be defective in form and substance and 
yet contain sufficient information to inform defendant of 
the accusation made against him. Such a warrant may be 

amended. Id. 

Art. 22. Appeal. 

§ 7-179. Manner of taking appeal. 
Time.— 
In accordance with practice and procedure in courts of 

justices of peace, an appeal to the superior court means to 
the next term of the court to which an appeal in orderly 
and regular course would go. Starr Elec. Co. v. Lipe 

Motor Lines, 229 N. C. 86, 47 S. E. (2d) 848. 

§ 7-180. No written notice of appeal in open 
court. 

If notice of appeal be given in open court, the adverse 
party being present in person or by attorney at the time 
appeal is prayed, no written notice is required. Starr 
Elec. Co, v. Lipe Motor Lines, 229 N. C. 86, 47 S. E. (2d) 
848. 

§ 7-181. Justice’s return on appeal. 
Remedy Where Justice Fails in His Duty.—Upon failure 

of a justice of the peace to make a return to notice of 
appeal, appellant, if in no default, should move at the 
rext ensuing term of the superior court for a writ of 

recordari to compel the justice of the peace to make the 
return and to file the papers, etc., as required by this sec- 
tion. Starr Elec. Co. v. Lipe Motor Lines, 229 N. C. 86, 
47 S. E. (2d) 848. 

Art. 23. Forms. 

§ 7-184. Forms to be used in justice’s court.— 
[No. 3]-[No. 16], [No. 47] Repealed by Session 

Laws 1947, c. 693, s. 3. 

SUBCHAPTER VI. RECORDERS’ COURTS. 

Art. 24. Municipal Recorders’ Courts. 

§ 7-185. In what cities and towns established; 
court of record. 
As to validation of resolutions and ordinances establish- 

ing a municipal recorder’s court of the city of Burlington, 
see Session Laws 1947, c. 950, s. 5. 

§ 7-186. Recorder’s election and qualification; 
term of office and salary. 

TO VOLUME ONE § 7-207 

Local Modification.—City of Belmont: 1949, ¢. 871, s. 1; 
city of Burlington: 1945, c. 618, s. 1; 1987, ssyi950:ae Sichel3 
city of New Bern: 1949, c. 649; city of Randleman: 1947, 
c. 930, s. 1; town of Asheboro: 1947, c. 930, s. 1. 

§ 7-180. Criminal jurisdiction. 

Local Modification.—City of Belmont: 1949, c. 871, s. 2; 
city of Burlington: 1945, c. 618, s. 2; 1947, c. 950, s, 2; 
town of Mocksville: 1947, c. 1053. 

§ 7-191. Jurisdiction to recover penalties, 
Local Modification.—City of Belmont: 1949, c. 871, s. 3; 

city of Burlington: 1947, c. 950, s. 3. 

§ 7-192. Disposition of cases when jurisdiction 
not final. 

Local Modification.—City of Burlington: 1947, c. 950, s. 4. 

§ 7-194. Sentences to be imposed.—When any 
person is convicted, or pleads guilty, of any of- 

fense of which the court has final jurisdiction, the 

recorder may sentence him to the common jail of 

the county in which the court is held, to be as- 
signed to work under the state highway and public 

works commission; or when such person is a 
woman or an infant of immature years, the re- 
corder may sentence him or her to the city or 
county workhouse or state reformatory, or other 
penal institution provided by law for such pur- 
poses. (1919, c. 277, s. 8; 1945,.c. 635; C. S. 1545.) 

Editor’s Note.—The 1945 amendment struck out the words 

“and assign him to work on the public roads of the county 
as provided by law” in the fifth, sixth and seventh lines, 

and inserted in lieu thereof the words “to be assigned to 
work under the state highway and public works commis- 

sion.” It also struck out the former provision relating to 
sentence to work upon the roads of another county. 

§ 7-195. Appeal to superior court. 
Lecal Modification.—City of Belmont: 1949, c. 871, s. 4; 

city of Burlington: 1945, c. 618, s. 4. 

§ 7-197. Seal of court. 
Lecal Modification.—City of Belmont: 1949, c. 871, s. 5. 

§ 7-198. Issuance and service of process. 
Lecal Modification.—City of Belmont: 1949, c. 871, s, 6. 

§ 7-199. Vice recorder; election and duties. 
Local Modification.—City of Belmont: 1949, c. 871, s. 7; 

city of Burlington: 1945, c, 618, s. 5. 

§ 7-200. Clerk of court; election and duties; re- 
moval; fees. 

Local Modification.—City of Belmont: 

§ 7-201. Clerk to keep records. 
Local Modification.—City of Belmont: 

§ 7-202, Clerk to issue process. 
Local Modification.—City of Belmont: 1949, ec. 871, s. 10. 

1949, c. 871, s. 8 

1949, c. 871, 8. 9 

§ 7-203. Prosecuting attorney; duties and salary. 

Local Modification.—Lenoir: 1949, c, 1237; city of Bel- 
mont: 1949, c. 871, s. 11; city of Burlington: 1945, c, 618, s. 6. 

§ 7-204. Jury trial, as in justice’s court. 
Local Modification.—Halifax: 1945, c. 628, s. 2; town of 

Asheboro: 1947, c. 930, s. 2; city of Belmont: 1949, c 871, 
s. 12; city of Randleman: 1947, c. 930, s. 2. 

§ 7-206. Officers’ fees; fines and penalties paid. 
Local Modification.—City of Belmont: 1949, c. 871, s. 13. 

§ 7-207. County to pay for offenders’ work on 
roads.— Whenever, under any judgment of the 
court, any defendant is sentenced to work upon 
the public works of the county, or to pay a fine 
and the costs of the prosecution, or costs only, 

and the defendant shall in fact work out the sen- 
tence or fine and costs, or either, upon such public 
works, then the county shall be liable for and shall 
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pay to the treasurer of the municipality one-half 
the amount of the costs taxed in the cause: Pro- 

vided, the sentence imposed shall be of sufficient 
length to reimburse the county for one-half of such 

costs. (1919, c. 27778. 19; 1945,"c.635:"C."S." 1558.) 277, 

Local Modification.—City of Belmont: 1949, c, 871, s. 14; 
city of Burlington: 1945, c. 618, s. 7. 

Editor’s Note.—The 1945 amendment substituted in line 
three the words ‘‘works of’ for the words “roads or other 
public work in” and made other alterations in phraseology 
in conformity to such change. 

§ 7-211. Jurisdiction of justice of the peace after 
three months delay. 

Local Modification.—City of Belmont: 1949, c. 871, s, 15. 

Art. 25. County Recorders’ Courts. 

§ 7-218. Established by county commissioners. 
Local Modification.—Halifax: 1945, c. 627; 1947, 

Camels, By le 

Orange: 

§ 7-219. Recorder’s election, qualification, and 
term of office. 
Local Modification.—Orange: 1947, c, 214, s. 2; Washing- 

ton: 1949, c. 1102, 

§ 7-222. Criminal jurisdiction. 
Cross Reference.— 

See annotations under § 7-64. 
Local Modification.—Orange: 1947, c. 214, s. 4. 

§ 7-228. Jury trial as in municipal court. 
Local Modification.—Halifax: 1945, c. 628, s. 2; Martin: 

1945, c. 113; Orange: 1947, c. 214, s. 3; Pender: 1945, c. 60. 

§ 7-229. Sentence imposed; fines and costs paid. 
—Whenever any person is convicted or pleads 

guilty of any offense of which the court has final 
jurisdiction, the recorder may sentence him to the 
common jail of the county in which court is held, 
and he may assign him to work under the state 
highway and public works commission. Provided, 
that in case the person so convicted or pleading 
guilty shall be a woman or an infant of immature 
years, then the recorder may assign him or her to 

the county workhouse, reformatory, or other penal 
institution located in the county; or if there be 
none, any similar institution that may be located 

outside of the county to which judges of the su- 

perior court are authorized to sentence such per- 
son under the general laws of the state. All fines 
imposed by the court shall be collected by the 
clerk of such court or the deputy clerk thereof in 
the same manner as the clerk of the superior court 
collects fines imposed by the superior court; and, 

where a defendant is convicted and fails to pay the 
costs of such conviction, the county shall pay such 
costs as is allowed by law in similar cases before 
the superior court. (1919, c. 277, s. 32; 1925, c. 

308; 1945, c. 635; C. S. 1573.) 
Editor’s Note.—The 1945 amendment rewrote the first sen- 

tence. 

& 7-231. Clerk of superior court ex officio clerk 
of county recorder’s court. 

The preceding sentence shall not apply to re- 
corder’s courts in Bladen, Brunswick, Camden, 
Gates, Halifax, Martin, Moore, Perquimans, For- 
syth and Vance counties. (1919, c. 277, s. 36; 
1935, £..346;,1947,..c..914.. SaubenC, si 1576) 

Lecal Modification.—Mecklenburg: 1949, c, 955, 
Editor’s Note.—The 1947 amendment struck out ‘Orange’ 

from the list of counties in the last sentence. As the rest 
of the section was not affected by the amendment it is not 
set out. 
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§ 7-232. Deputy clerk may be appointed. 
This section shall not apply to Bladen, Bruns- 

wick, Camden, Gates, Guilford, Halifax, Lee, Mar- 
tin, Moore, Perquimans, Forsyth and Vance coun- 
tiess-, (919 50c. 277 jus36%,. 1935 9c 340581947. 4 cri2l4, 
dtu Ome ay {ef 
Lecal Modification—Mecklenburg: 1949, c. 955. 
Editor’s Note.—The 1947 amendment struck out “Orange’ 

from the list of counties in. the last sentence. As the rest 
of the section was not affected by the amendment it is not 
set out. 

Art. 28. Civil Jurisdiction of Recorders’ Courts. 

§ 7-249. Trial by jury in civil actions. 

Local Modification.—Halifax: 1945, c. 628, s. 2. 

§ 7-250. Jurors drawn and summoned. 

Local Modification.—Halifax: 1945, c. 628, s. 2, 

§ 7-251. Talesmen and challenges. 

Local Modification.—Halifax: 1945, c. 628, s. 2, 

§ 7-252. Jury as in superior court. 

Local Modification.—Halifax: 1945, c. 628, s. 2. 

Art. 29. Elections to Establish Recorders’ Courts. 

§ 7-256. Election required.—The courts pro- 
vided for in this subchapter shall be established 

upon elections held as set forth in this article, ex- 
cept municipal recorders’ courts which are estab- 
lished without a popular vote pursuant to the pro- 
visions of article 29A of this chapter, and except 
the governing body of any municipality having an 
estimated population of more than twenty thou- 
sand (20,000) on the first day of January, 1945, 
may establish municipal recorders’ courts and/or 
the board of county commissioners of any county 
may establish county recorders’ courts without a 
vote of the people. (1919, c. 277. s. 58; 1921, c. 
T1O" Ss: 142 104%, 16. Sa0eS. 2. CoslOOd coir. Glas. 
1599.) 

Editor’s Note.— 
The 1947 amendments rewrote this section. For 

comment on amendments, see 25 N, C. Law Rev. 400. 
brief 

§ 7-264. Certain districts and counties not in- 
cluded.—This subchapter shall uot apply to the 
following judicial districts; the tenth, except as to 
Granville, Orange and Alamance counties; the 
eleventh; the seventeenth; the eighteenth, except 
as to Rutherford and Transylvania counties; the 
nineteenth; and the twentieth, except.as to Chero- 
kee, Jackson, Haywood and Swain counties; nor 
shall it apply to the counties of Chatham, Colum- 
bus, Johnston, New Hanover, and Robeson. (1919, 

c. 277; 8. 64; 1921, ‘c. 110, °s.°16;° Ex: Sess. 4921, ce. 
593051923." cc. 19. 40°) 1085) Ciel Geer ibe OC: 
1927, cc. 214, 545; 1929, cc. 17, 111, 114,.138053403 

1931, cc. 3, 19; 1933, c. 142; 1935, c. 396; 1939, c. 
204; 1941, c. 338; 1947, c. 1021, s. 2; C. S. 1608.) 

Editor’s Note.—The 1947 amendment inserted the refer- 
ence to Alamance county. 

Art. 29A. Alternate Method of Establishing Mu- 
nicipal Recorders’ Courts; Establishment 

without Election. 

§ 7-264.1. Establishment of municipal recorders’ 
courts without election.—(a) Notwithstanding the 
provisions of article 29 of this chapter, the gov- 
ernizz body of any municipality authorized by 
this subchapter to establish a court may, by adop- 
tion of an appropriate resolution, create a mu- 
nicipal recorder’s court after giving due notice and 
holding a public hearing with respect thereto, 
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(b) Such public notice shall set forth that the 
governing body is considering the creation of a 
municipal recorder’s court without holding an 
election thereon and shall name a time and place 
for a public hearing thereon, at which time all in- 
terested persons may appear and be heard. 

(c) Such notice shall be published at least once 
a week for four successive weeks in some news- 
paper published within the corporate limits of the 
municipality and shail be posted on the official 
bulletin board in the city hall of such municipality 
during the period of publication. 

(d) After a public hearing is held pursuant to 
the provisions of this section, the governing body 
of the municipality is authorized, in its discretion, 
to establish a municipal recorder’s court without 
holding an election thereon. (1947, c. 840, s. 2.) 

SUBCHAPTER VII. GENERAL COUNTY 
COURTS. 

Art. 30. Establishment, Organization and 
Jurisdiction, 

§ 7-270. Costs. 
Local Modification.—Surry: 1949, c. 

§ 7-271. Judge; election, term of office, vacancy 
in office, qualification, salary, office. 

Local Modification.—Surry: 1949, c, 896, s. 2 

§ 7-272. Terms of court. 
Local Modification.—Duplin: 1947, c. 899. 

§ 7-274. Superior court clerk as clerk ex officio; 
salary, bond, etc. 

Local Modification.—Surry: 1949, c. 896, s. 2. 

§ 7-285: Repealed by Session Laws 1949, c. 
896, s. 1. 

SUBCHAPTER VITIP CIVIL, COUNTY 
COURTS. 

Art. 33. With Jurisdiction Not to Exceed $3000. 

§ 7-314. How actions commenced.—All actions 
shall be commenced in said court by summons 
running in the name of the state and issued by 
the clerk of said county court and shall be return- 
able as is provided by law for summons in the 
superior court. The plaintiff shall file complaint 
on or before the return day of such summons; the 
defendant shall file a written answer or demurrer 
and shall make his motions in writing during the 
term to which the summons is returnable and the 
case shall stand for trial at the next succeeding 
term. (1925. c. 135, s. 7; 1947, c. 781.) 

Editor’s Note.—The 1947 amendment struck out the words 
“and retain’ formerly appearing after the word ‘file’ in 
line six. 

896, s. 2. 

SUBCHAPTER IX. COUNTY CRIMINAL 
COURTS. 

Art. 36. County Criminal Courts. 

§ 7-394. Jury trials. 
Local Medification.—Anson: 1949, c. 773. 

§ 7-395. Process.—The clerks of the superior 
court as ex officio clerks and/or the clerks of 
county criminal courts or any of their deputies, 
upon application and the making of proper affida- 
vit, as provided by law, shall have power and au- 
thority to issue any criminal warrant or warrants, 
peace warrants, subpoenas, and/or other processes 
of law in said court and make the same returnable 
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before the judge thereof, at any time or times des- 
ignated for the trial of criminal cases, and shall 
be directed to the sheriff or other lawful officer of 
the county, and the service thereof shall be law- 
fully made when made by the sheriff or deputy 
sheriff of the county, or any constable of said 
county, or by any rural policeman or municipal 
officer, and all warrants and subpoenas and other 

processes issued by the clerk of the superior court 
as ex officio clerk or the clerk of such court, when 
attested by the seal of said court, shall run any- 
where in the state of North Carolina, and shall be 
executed by all officers in the same manner and 
way as processes now issued by the superior court. 
(1931, c. 89, s. 12; 1947, c. 130.) 
Editor’s Note.—The 1947 amendment rewrote this section. 

SUBCHAPTER XI. JUDICIAL COUNCIL. 

Art. 38. Judicial Council. 

§ 7-448. Establishment and membership.—A ju- 
dicial council is hereby created which shall con- 
sist of the chief justice of the supreme court or 
some other member of that court designated by 
him, two judges of the superior court designated 

by the chief justice, the attorney general, and 
eight additional members, two of whom shall be 
appointed by the governor, one by the president 
of the senate, one by the speaker of the house of 
representatives, and four by the council of the 
North Carolina state bar. All appointive members 
of the judicial council shall be selected on the 
basis of their interest in and competency for the 
study of law reform. The four members to be 
appointed by the council of the North Carolina 
state bar shall be active practitioners in the trial 
and appellate courts. (1949, c. 1052, s. 1.) 
For a summary of article, see 27 N. C. Law Rev, 405. 

§ 7-449. Terms of office.—Members of the coun- 
cil shall hold office for the following terms: 

1. If he designates no other member of the su- 
preme court, the chief justice during his term of 
office. 

2. The attorney general during his term of 
office. 

3. All other members for a term of two years. 
(1949, c. 1052, s. 2.) 

§ 7-450. Vacancy appointments.—Vacancies shall 
be filled for the remainder of any term in the 
same manner as the original appointment. (1949, 
c. 1052, s. 3.) 

§ 7-451. Chairman of council—The member 
from the supreme court shall serve as chairman 

of the council. (1949, c. 1052, s. 4.) 

§ 7-452. Meetings—The council shall 
least once each quarter of the calendar 

more often at the call of the chairman. 
1052, s. 5.) 

§ 7-453. Duties of council.—It is the 
the judicial council: 

1. To make a continuing study of the adminis- 
tration of justice in this state, and the methods 
of administration of each and all of the courts of 

the state, whether of record or not of record. 
2. To receive reports of criticisms and sugges- 

tions pertaining to the administration of justice 
in the state. 

3. To recommend to the legislature, or the 
courts, such changes in the law or in the organi- 

meet’ at 

year, or 

(1949, c. 

duty of 
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zation, operation or methods of conducting the 

business of the courts, or with respect to any 

other matter pertaining to the administration of 

justice, as it may deem desirable. (1949, c. 1052, 

s. 6.) 

§ 7-454. Annual report; submission of recom- 

mendations.—The council shall annually file a re- 

port with the governor. The council shall submit 

any recommendations it may have for the im- 

provement of the administration of justice to the 

governor, who shall transmit the same to the 

General Assembly. (1949, c. 1052, s. 7.) 

§ 7-455. Compensation of members.—The mem- 

bers of the council shall be paid the sum of seven 

dollars ($7.00) per day and such necessary travel 

Chapter 8. 

Art. 3A. Findings, Records and Reports of Fed- 

Sec. eral Officers and Employees. 

8-37.1. Findings of presumed death. 
8-37.2. Report or record that person missing, in- 

terned, captured, etc. 
Deemed signed and issued pursuant 
law; evidence of authority to certify. 

8-37.3. to 

Art. 7. Competency of Witnesses. 

8-50.1. Competency of evidence of blood tests. 

Art. 1. Statutes. 

§ §-3. Laws of other states or foreign countries. 
Laws of Tennessee.—This section requires our courts to 

take judicial notice of the laws of Tennessee. Charnock v. 
Taylor, 223 N; Co 360, 2679, EK. @d) 911) 148 Al, Ro 1126. 

§ 8-4. Judicial notice of laws of United States, 

other states and foreign countries. 
Applied in Lewis v. Furr, 228 N. C. 89, 44 S. E. (2d) 604. 

§ 8-5. Town ordinances certified. 
No Evidence of Certification or Publication——The refusal 

to permit police officer to testify on cross-examination as 
to existence and contents of a paper-writing which pur- 
ported to be an ordinance of the city, was not error where 
there was no evidence that purported ordinance had been 
certified, as required by this section, or that it had been 
printed and published by the city as provided in § 160-272. 
Toler v. Savage, 226 N. C. 208, 37 S. E. (2d) 485, 486. 

Art. 2. Grants, Deeds and Wills. 

§ 8-20. Certified copies registered in another 
county and used in evidence. 

Cited in Universal Finance Co. v. Clary, 227 N. C. 247, 
41 S. E. (2d) 760. 

Art. 3A. Findings, Records and Reports of Fed- 
eral Officers and Employees. 

§ 8-37.1. Finding of presumed death.—A_ writ- 
ten finding of presumed death, made by the secre- 
tary of war, the secretary of the navy, or other 
officer or employee of the United States author- 
ized to make such finding, pursuant to the Fed- 
eral Missing Persons Act (56 Stat. 148, 1092, and 
Py 1.408, Ch.ic37l, 2d Sessz78th (Cong. -s800L) 75. 
C. App. Supp. 1001-17), as now or hereafter 
amended, or a duly certified copy of such finding, 

shall be received in any court, office or other place 
in this state as prima facie evidence of the death 
of the person therein found to be dead, and the 
date, circumstances and place of his disappearance. 
(19459 7315.8. 41-) 
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expenses and subsistence as may be incurred. 
(1949, c. 1052, s. 8.) 

§ 7-456. Executive secretary; stenographer or 
clerical assistant—The council, by and with the 
advice, consent and approval of the governor and 
council of state, may employ an executive secre- 

tary who shall be a licensed attorney either full- 
time or part-time and fix his salary in an amount 
not to exceed three thousand dollars ($3,000.00) 
per annum and also a stenographer or clerical 

assistant and fix her or his salary, said salaries to 
be paid out of the contingency and emergency 
fund. The executive secretary shall perform such 
duties as the council may assign to him. (1949, 
c. 1052, s. 9.) 

Evidence. 

§ 8-37.2. Report or record that person missing, 
interned, captured, etc.—An official written re- 

port or record, or duly certified copy thereof, that 
a person is missing, missing in action, interned in 

a neutral country, or beleaguered, besieged or cap- 
tured by an enemy, or is dead, or is alive, made by 
any officer or employee of the United States 

authorized by the act referred to in § 8-37.1, or by 
any other law of the United States to make sanie, 
shall be received in any court, office or other place 
in this state as prima facie evidence that such per- 
son is missing, missing in action, interned in a 

neutral country, or beleaguered, besieged or cap- 

tured by an enemy, or is dead, or is alive, as the 
case may be. (1945, c. 731, s. 2.) 

§ 8-37.38. Deemed signed and issued pursuant to 
law; evidence of authority to certify—For the 
purposes of §§ 8-37.1 and 8-37.2 any finding, re- 
port or record, or duly certified copy thereof, pur- 
porting to have been signed by such an officer or 
employee of the United States as is described in 
said sections, shall prima facie be deemed to have 
been signed and issued by such an officer or em- 
ployee pursuant to law, and the person signing 
same shall prima facie be deemed to have acted 
within the scope of his authority. If a copy pur- 
ports to have been certified by a person authorized 
by law to certify the same, such certified copy 
shall be prima facie evidence of his authority so to 
certify, ! (1945,) c,,. 732, \si.8:) 

Art. 4. Other Writings in Evidence. 

§ 8-39. Parol evidence to identify land de- 
scribed. 

Stated in Peel v. Calais, 224 IJ. C. 421, 31 S. E. (2d) 440 

§ 8-41. Bills of lading in evidence.—In all ac- 
tions by or against common carriers or in the trial 
of any criminal action in which it shall be thought 
necessary to introduce in evidence any bills of lad- 
ing issued by said common carrier or by a con- 
necting carrier, it shall be competent to introduce 
in evidence any paper-writing purporting to be the 
original bill of lading, or a duplicate thereof, upon 
proof that such paper purporting to be such bill of 
lading or duplicate was received in due course of 
mail from consignor or agent of said carrier or 
connecting carrier, or delivered by said common 
carrier to the consignee or other person entitled to 
the possession of the property for which said pa- 
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per purports to be the bill of lading: Provided, 
that such purported bill of lading shall not be de- 
clared to be the bill of lading uniess the said pur- 
ported bill of lading is first exhibited by the plain- 

tiff or his agent or attorney to the defendant or its 
attorney, or its agent upon whom process may be 

served, ten days before the trial where the point of 
shipment is in the state, and twenty days when the 
point of shipment is without the state. Upon such 
proof and introduction of the bill of lading, the due 

execution thereof shall be prima facie established. 
(1915)"e.°2872°1945,"c,°977 CPS. 1785.) 
Editor’s Note.—The 1945 amendment inserted the words 

“or in the trial of any criminal action” in lines two and 

three. 

§ 8-42. Book accounts under sixty dollars. 
Cited in Perry v. First-Citizens Bank, etc., Co., 223 N. 

Cr 642527 55 E2 Cd) 636. 

§ 8-48. Book accounts proved by personal rep- 
resentative. 

Cited in Perry v. First-Citizens Bank, etc., Co., 223 N. 
C6425 27) 5. ets 69 (2d) 636, 

Art. 5. Life Tables. 

§ 8-46. Mortuary tables as evidence. 
Formal Proof Unnecessary.—The mortuary table in this 

section is one of the prevailing mortality tables put into 
statutory form so as to permit its use without formal proof. 
Rea vy. Simowitz, 225 N. C. 575, 35 S. E. (2d) 871, 162 A. 
L. R. 999. 
Tables Not Conclusive.— 
The mortuary table is merely evidence of life expectancy 

to be considered with other evidence as to the health, con- 
stitution and habits of the deceased, and an_ instruction 
making the expectancy set out in this section definitive 
and conclusive not only violates the evidence rule, but also 
§ 1-180 prohibiting the expression of an opinion “‘whether a 
fact is fully or sufficiently proven.’”? Starnes v. Tyson, 
PAOUIN. (GI0395) 188) obo) (242115 

Life Expectancy of Child under Ten.—Although the ta- 
bles set out in this section do not afford evidence of the 
life expectancy of a child under ten years of age, 
does not leave the plaintiff destitute of proof, and the jury 
may camsider evidence as to the constitution, health, vigor, 
habits and the like of the deceased as a basis for determin- 
ing probable expectancy of life. Rea v. Simowitz, 226 N. 
Cy ,379,.08 9. F., (2d) 194, 196. 

This statutory mortality table is not founded on any 
statistical information based on experience concerning 
children under ten years of age and does not give or pur- 
port to give the probable expectancy of life of such in- 
fants. Hence as to them it is irrelevant. Rea v. Simowitz, 
225t NeCs 575s COMO En nCed aSZ ls M62 vACN I. | Ri990: 

Before a jury may consider the mortuary table there 
must be precedent proof of age, bringing the deceased 
clearly within the class of selected lives tabulated in the 
table, and in the absence of such proof it is error to di- 
rect the jury to consider it. Id. 
However, a jury may consider evidence as to the con- 

stitution, health, vigor, habits and the like of an infant 
as a basis for determining his probable expectancy of life 
and other available mortality tables which list ages below 
ten years may be used in evidence upon proper identifica- 
tion and authentication. Id. 

§ 8-47. Present worth of annuities. 

Interest Rate.—Annuities, under this section, must be 
computed at four and one-half per cent and not at six per 
eentswomthav. omith, 223 N. C. 433, 27S. E., (2d)..137. 

Art. 7. Competency of Witnesses. 

§ 8-49. Witness not excluded by interest or 
crime. 
Editor’s Note.—The trend of the development of the rules 

of evidence has been to remove personal disqualification to 
testify. State v. Davis, 229 N. C. 386, 50 S. KE. (2d) 37. 

§ 8-50.1. Competency of evidence of blood tests, 
—In the trial of any criminal action or proceed- 

this © 
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ings in any court in which the question of pa- 
ternity arises, the court before whom the matter 
may be brought, upon motion of the defendant, 
shall direct and order that the defendant, the 
mother and the child shall submit to a blood 
grouping test; provided, that the court, in its dis- 
cretion, may require the person requesting the 

blood grouping test to pay the cost thereof. The 
results of such blood grouping tests shall be ad- 
mitted in evidence when offered by a duly licensed 
practicing physician or other qualified person. 

In the trial of any civil action, the court before 
whom the matter may be brought, upon motion 
of either party, shall direct and order that the 
defendant, the plaintiff, the mother and the child 

shall submit to a blood grouping test; provided, 
that the court, in its discretion, may require the 
person requesting the blood grouping test to pay 
the cost thereof. The results of such blood 
grouping tests shall be admitted in evidence when 
offered by a duly licensed practicing physician or 
other duly qualified person. (1949, c. 51.) 

Editor’s Note—For a brief discussion of this section, 
see 27 N. C. Law Rev. 456, 

§ 8-51. A party to a transaction excluded, when 
the other party is dead. 

I. GENERAL CONSIDERATION. 

The door is opened, under this section, by the representa- 

tive of deceased taking the stand, only in respect to the 

transaction or set of facts about which such representative 
testifies. If one party opens the door as to one transac- 
tion, the other party cannot swing it wide in order to ad- 
mit another independent transaction. Batten v. Aycock, 224 
Nw Co 225; 29S;., tee, (20). 739. 

Personal letters written by decedent to his granddaugh- 
ter, one of the propounders of his will, were held admissi- 
ble over the objection that they constituted personal trans- 
actions with the deceased which are prohibited by the “dead 
man’s statute.” In re Will of McDowell, 230 N. C. 259. 
BZ ep One ued) OUis 
Stated in State v. Davis, 229 N. C. 386, 50 S. E. (2d) 37. 
Cited in Hinson v. Morgan, 225 N. C. 740, 36 S. E. (2d) 

266; Bell v. Chadwick, 226 N, C. 598, 39 S. E. (2d) 743. 

Il. THE SECTION DISQUALIFIES WHOM. 

A. Parties to the Action. 

Testimony of Representative of Deceased.—When defend- 
ant, representative of deceased, is examined in behalf of 
himself and his co-representative concerning a _ personal 

transaction between plaintiff and deceased, under this sec- 
tion, he thus opens the door and makes competent the tes- 
timony of his adversary concerning the same transaction. 

Batten v. Aycock, 224 N. C. 225, 29 S. E. (2d) 739. 
Testimony as to Handwriting of Deceased.—The plaintiff 

on his examination-in-chief, in an action against an execu- 
tor or administrator, is competent to testify to the hand- 
writing of deceased from his general knowledge, but not to 

testify that he saw deceased actually sign the particular 
instrument. Batten v. Aycock, 224 N. C. 225, 29 S. E. (2d) 

739. 

B. Persons Interested in the Event of the Action. 

2. Applications, 

A. Partner.— 

Where one partner is (a) a party to the action, (b) is 
interested in the event of the action, and (c) the other part- 
ner is dead, because his lips are sealed in death the living 
partner is incompetent to testify in his own behalf to any 
transaction or communication between himself and the in- 
testate concerning his relationship to the co-partnership and 
to relate certain conversations he had with deceased about 
the assets of the partnership. Wingler v. Miller, 223 N. C. 
ee Ounzon Ore banted) a 160. 

In a suit by distributees to recover from administrators 
and surviving partner money found on the person of dece- 
dent and claimed by his partner, testimony of the partner, 
concerning his relations to the partnership and the relation 
of certain conversations he had with deceased about the as- 
sets of the partnership, is clearly inadmissible under this 
section. Wingler y. Miller, 223 N. C. 15, 25 S. E. (2d) 160, 
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Ill. WHEN THE DISQUALIFICATION EXISTS. 

Receipt of Money from Person Now Deceased.—Where, in 

an actioa to establish a claim against an estate, plaintiff 
introduces evidence that prior to his death decedent had 
received the funds in dispute, testimony by her that she 
had never received any part of the funds is tantamount 
to testifying that decedent had not paid her any part 
thereof, and is incompetent under this section. Wilson 
ve lEryin, 227 N. (C)7396, 43978 742 (S) B. (2d)! 468: 
Testimony by the maker of notes as to transactions with 

deceased payee tending to establish non-liability was prop- 
erly excluded as coming within prohibition of this section. 
Perry v. First Citizens Nat. Bank, etc., Co., 226 N. C. 667, 
40 S. KE. (2d) 116. 

IV. SUBJECT MATTER OF THE TRANSACTION. 

This section applies to caveat proceedings notwithstand- 
ing that they are in rem, with the exception that beneficia- 
ties under the will are competent to testify as to transac- 

tions with deceased testator solely upon the issue of tes- 
tamentary capacity. In re Lomax’s Will, 226 N, C. 498, 
3955S. E. (2d) 388. 

Illustrative Case.—In a civil action by plaintiffs against 
defendant for rents allegedly received by defendant’s intes- 
tate from plaintiffs’ property, evidence of plaintiffs, that de- 

ceased went into possession of the premises, shortly after 
default in payments to a mortgagee, for the purpose of col- 
lecting the rents and applying same to plaintiffs’ mortgage 
indebtedness, that afterwards defendant’s intestate purchased 
the property and plaintiffs executed notes to defendant’s in- 
testate and saw a deed for the premises in the possession 
of deceased, is excluded by this section as personal trans- 
actions and communications with defendant’s intestate. 
McMichael vy. Pegram, 225 N. C. 400, 35 S. E. (2d) 174. 

V. EXCEPTIONS. 
Illustrations.— 
The prohibition against a beneficiary testifying as to 

transactions with deceased testator on the question of un- 
due influence relates solely to transactions with the de- 
ceased, and a beneficiary is competent to testify as to cir- 
cumstances tending to show undue influence on the part of 
the propounder unrelated to any transaction which the wit- 
ness had with testator, In re Lomax’s Will, 226 N. C. 498, 
39 S. E. (2d) 388. 

§ 8-53. Communications between physician and 
patient. 

Relationship of Physician and Patient Must Exist.— 
The relationship of patient and physician within the pur- 

view of this section, does not exist between a defendant and 
an alienist examining him in regard to his sanity. State v. 
Litteral, 227 N. C. 527, 528, 43 S. E. (2d) 84. 

§ 8-54. Defendant in criminal action competent 
but not compellable to testify. 

Editor’s Note.—For note concerning confessions, 
N. C. Law Rev. 364. 
As to compelling accused to speak so that witness may 

identify his voice, see note in 27 N. C. Law Rev. 262. 
Treated as Other Witnesses.— 

In accord with lst paragraph in original. 

Auston, 223 N. C. 203, 25 S. E. (2d) 613. 

Same—Where Introduced by Defendant.— 

In accord with 2nd paragraph in original. 
McKinnon, 223 N. C. 160, 25 S. E. (2d) 606. 
Admission before Magistrate.— 

There is a distinction to be observed between the state- 
ment made by a prisoner on his preliminary examination 

before a magistrate under § 15-89, and his testimony given 
under this section as a witness on the trial of the cause. 
On the former, he is to be advised of his rights, and such 
examination is not to be on oath. On the latter, accused, 
at his own request, but not otherwise, is competent but not 

compellable to testify, and, of course, his testimony thus 

given is received under the sanction of an oath. State v. 
Farrell, 223 N. C. 804, 806, 28 S. E. (2d) 560. 
Where the examining magistrate takes the preliminary 

statement of a prisoner under the compulsion of an oath, 
contrary to the provisions of § 15-89, and without the ad- 

vice of counsel, such statement may not be used against 
him on the trial, because, being thus induced, it is deemed 
to be involuntary. But this has no application to the tes- 
timony of a defendant given voluntarily as a witness in his 
own behalf under this section. State v. Farrell, 223 N. C. 
804, 807, 28 S. E. (2d) 560. 
Erroneous Instructions. — 

A. charge to the jury to ‘‘very carefully and very cau- 

see 23 

See State v. 

See State v. 
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tiously scrutinize’? defendant’s testimony is not to be com- 
mended. State v. Auston, 223 N. C. 203, 25 S. E. (2d) 613. 

Failure to Testify—How Far Subject to Comment.—The 
failure of defendant to testify in his own behalf should not 
be made the subject of comment by the court except to in- 
form the jury that a defendant may or may not testify 
in his own behalf as he may see fit, and that his failure 
to testify does not create any presumption against him. 
State v. McNeill, 229 N. C. 377, 49 S. E. (2d) 733. 

§ 8-55. Testimony enforced in certain criminal 
investigations; immunity. 

Cited in State v. Foster, 228 N. C. 72, 44 S. E. (2d) 447. 

§ 8-56. Husband and wife as witnesses in civil 
action.—In any trial or inquiry in any suit, action 
or proceeding in any court, or before any person 
having, by law or consent of parties, authority to 
examine witnesses or hear evidence, the husband 
or wife of any party thereto, or of any person in 
whose behalf any such suit, action or proceeding 

is brought, prosecuted, opposed or defended, shall, 
except as herein stated, be competent and compell- 
able to give evidence, as any other witness on be- 
half of any party to such suit, action or proceed- 
ing. Nothing herein shall render any husband or 
wife competent or compellable to give evidence 
for or against the other in any action or proceed- 
ing in consequence of adultery, or in any action or 
proceeding for divorce on account of adultery; or 

in any action or proceeding for or on account of 
criminal conversation, except that in actions of 
criminal conversation brought by the husband in 
which the character of the wife is assailed she 
shall be a competent witness to testify in refuta- 
tion of such charges: Provided, however, that in 

all such actions and proceedings, the husband or 

wife shall be competent to prove, and may be re- 
quired to prove, the fact of marriage. No husband 
o- wife shall be compellable to disclose any con- 
fidential communication made by one to the other 

during their marriage. (Rev., s. 1636; Code, s. 
588; °C. C.P., 's. 3415-1866, €4.43,.58.45,043F191 Spec. 
18; 1945, c. 635: C. S. 1801.) a 
Editor’s Note.— 

The 1945 amendment struck out the words “except to 
prove the fact of marriage’ formerly appearing after the 
word “adultery” in line fifteen, and added the proviso 
at the end of the second sentence, 
As to competency of husband and wife to testify in ac- 

tion for criminal conversation, see 26 N. C. Law Rev. 206. 
Same—Protected.— 
In the wife’s action for criminal conversation with her 

husband and the alienation of his affections, testimony by 
the wife relative to statements made to her by her hus- 
band tending to show his illicit relationship with defend- 
ant are incompetent. Knighten vy. McClain, 227 N. C. 682, 
683, 44 S. E. (2d) 79 

§ 8-57. Husband and wife as witnesses in crim- 
inal actions. 

Testimony Is Limited to Proof of Marriage.—Conceding 
that in a prosecution for bigamous cohabitation, as in a 
prosecution for bigamy, the wife is competent to testify 
against the husband to prove the fact of marriage, her 
testimony is limited to proof of the faet of marriage and 
any testimony by her as to other incriminating facts, such * 
as testimony tending to show that they had not been di- © 
vorced, is incompetent. State v. Setzer, 226 N. C. 216, 37 
SDs (0b) le 

Art. 9. Attendance of Witnesses from without 
State, 

§ 8-65. Definitions. 
Cited in Hare v. Hare, 228 N. C. 740, 46 S. E. (2d) 840; 

White v. Ordille, 229 N. C. 490, 50 S. EB. (2d) 499. 

§ 8-68. Exemption from arrest and service of 
process. 
A nonresident defendant while in the state in compliance 
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with conditions of a bail bond is not exempt from the serv- 
ice of process. Hare v. Hare, 228 N. C. 740, 46 S. EB. (2d) 
840, 

Art. 10. Depositions. 

§ 8-71. Manner of taking depositions in civil 
actions.—Any party in a civil action or special 
proceeding, upon giving notice to the adverse 
party or his attorney as provided by law, may 
take the depositions of persons whose evidence 
he may desire to use, without any special order 

therefor, unless the witness shall be beyond the 
limits of the United States. 

Depositions shall be taken on commission, is- 

suing from the court and under the seal thereof, 
by one or more commissioners, who shall be of 

kin to neither party, and shall be appointed by 
the clerk; or depositions may be taken by a 
notary public of this state or of any other state 
or foreign country, or any commissioner of oaths 
or commissioner of deeds of any foreign country, 
or by any officer of the army of the United States 
or marine corps having the rank of captain or 
higher, by any officer of the United States navy 
or United States coast guard having the rank of 
lieutenant, senior grade, or higher, or by any offi- 

cer of the United States merchant marine having 
the rank of lieutenant, senior grade, or higher, 
without a commission issuing from the court. No 
official seal shall be required of said military or 
naval officials, but they shall sign their name, 
designate rank, name of ship or military division, 
and date, without a commission issuing from the 

court. 
Depositions shall be subscribed and sealed up 

by the commissioners or notary public, and re- 
turned to the court, the clerk whereof or the 

judge holding the court, if the clerk is a party 
to the action, shall open and pass upon the same, 

after having first given the parties or their at- 
torneys not less than one day’s notice; and all 
such depositions, when passed upon and allowed 

by the clerk, without appeal, or by the judge 
upon appeal from the clerk’s order, or by the 

judge holding the court, when the clerk is a 
party to the action, shall be deemed legal evi- 

dence, if the witness be competent, subject, how- 

ever, to such objections as subsequently might be 
made according to law. 

Any party in a civil action or special proceeding 
pending in the courts of this state, may take the 
depositions of any person in the armed forces of 
the United States or any person in the service 
of the United States government in a civilian 
capacity while serving outside of continental 
United States, by filing in the office of the clerk 
of the court where such action or proceeding 
is pending, a statement showing the name and 

post office or fleet post office address of such per- 
son, together with the written interrogatories 
which are desired to be propounded to such per- 
son, and serve a copy thereof on the adverse party 

or parties to such action, or their attorneys, 
whereupon, within ten days after the service of 
said copy, said adverse party or parties may file in 
said clerk’s office such written cross-interroga- 
tories as said adverse party or parties may desire 
to propound to such person, and after the expira- 

tion of said ten days, and as promptly as may be, 
the clerk of said court shall issue a commission to 

1N. C—7 
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any commissioned officer of any of the armed 
forces of the United States, without otherwise 
naming him, with which the person to be 
so examined is connected, and mail the same, 

together with said interrogatories and _ cross- 
interrogatories, if any, to the person so to be ex- 
amined, at the address stated, authorizing any 
such officer upon presentation of such papers to 
him to propound the interrogatories and cross-in- 
terrogatories to said person, under oath, and re- 
cord his answers thereto, and the deposition so 

taken shall be signed by such person and sworn 

to before, and subscribed by, his said officer, and 
returned to the said clerk in a sealed envelope. 

Any deposition taken in the manner herein pro- 
vided and transmitted to the clerk of the court 
where such action or special proceeding is pend- 
ing, shall be deemed legal evidence, if the witness 
be competent, subject to opening such deposition 
and passing upon the same as provided by this 
section. (Rev, s. 1652; Code, s.13575 1911,.c..158; 
R. C., c. 31, s. 63; 1881, c. 279; 1893, c. 360; 1943, 
ClO; Ss. l- ldao, Cree; L941, Co ol L949 7G. Son. 

C. S. 1809.) 
Editor’s Note.— 

The 1945 amendment added the last two paragraphs and 
the 1947 amendment added the reference to objections at 

the end of the third paragraph. 
The 1949 amendment inserted, beginning in line four of 

the fourth paragraph the words “or any person in the serv- 
ice of the United States government in a civilian capacity 
while serving outside of continental United States.” 

For comment on the 1943 amendment, see 21 N. C. Law 
Rev. 346. 

For comment on the 1945 amendment, see 23 N. C. Law 
Rev. 339. 
The competency, in proper cases, of written depositions 

for the production of proof in civil actions is unquestioned. 
In such cases, it sufficiently complies with the constitutional 

mandate if the testimony was taken under oath in the man- 
ner prescribed by law, with opportunity to cross-examine. 
Chesson v. Kieckhefer Container Co., 223 N. C. 378, 380, 26 S. 

E. (2d) 904. 
Attorney Mailing Deposition to Clerk.—Where the notary 

public taking a deposition in another state seals the same 
in an envelope addressed to the clerk of the superior court, 
the fact that the attorney of the party oftering the dep- 
osition in evidence brings the sealed envelope back with 
him to this state and drops it in the mail, as requested by 
the notary, does not render the deposition incompetent. 
Randle v. Grady, 228 N. C. 159, 45 S. E. (2d) 35. 

§ 8-75. Depositions in justices’ courts.—Any 
party in civil action before a justice of the peace 
may take the depositions of all persons whose evi- 

dence he may desire to use in the action, and in 
order to do so may apply to the clerk of the su- 
perior ¢oirt for a commission to take the same; 

or such deposition may be taken by a notary pub- 
lic of this or any other state, or of a foreign coun- 

try, without a commission issuing from the court. 

The proceedings in depositions in a civil action 
before a justice of the peace shall be in all re- 
spects as if such action were in the superior court. 

When any such depositions are returned to the 
clerk, they shall be opened and passed upon by 

the clerk, and delivered to the justice of the peace 

before whom the trial is to be had; and the read- 
ing and using of said depositions shall conform 
to the rules of the superior court. (Rev., s. 1646; 

Goode s, -13592"1872-39 c.83 1947). ce v781;)'C. 8) 
1813.) 

Editor’s Note.—The 1947 amendment rewrote the former 
first sentence of this section to appear as the first two 
paragraphs above. 
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§ 8-76. Depositions before municipal authori- 
ties. 

Editor’s Note.— 
In the 15th line of this section in the original the word 

“county” should be ‘‘country.” 

Art. 12. Inspection and Production of Writings. 

§ 8-89. Inspection of writings. 

Acquiring Information Necessary to Filing of Complaint. 
—In an action against a clinic and doctors for alleged tor- 
tious defamation and disclosures of confidential information 
acquired professionally, plaintiff was held entitled to an 
order requiring defendants to produce specified papers and 
documents to afford information necessary to the filing of 
the complaint. Nance vy. Gilmore Clinic, 230 N, C. 534, 53 

S. E. (2d) 531, distinguishing Flanner v. Saint Joseph Home, 
227 N. C. 342, 42 S. E. (2d) 225, in that the matter sought 
to be discovered in that case was not necessary as a basis 
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for filing the complaint but related to a matter which it 
would have been improper to allege or which was not nec- 
essary to the statement of the cause of action. ‘The case 
distinguished does not hold that the statute is not available 
in seeking information to enable plaintiff to draft his com- 
plaint. Only in respect to the discovery of evidence does 
the opinion hold that pleadings must first be filed and an 
issue raised to which the evidence sought must be per- 
tinent. 
Where Information to Be Used in Action against Third 

Party.—Though the point was not in issue, the court in 
Flanner v. Saint Joseph Home, 227 N. C. 342, 345, 42 S. 
E. (2d) 225, stated that plaintiff may not proceed under 
this section to examine the defendant’s records and doc- 
uments for the purpose of obtaining information to form 
the basis of an action against a third party. 
The Affidavit Supporting an Order for Inspection, etc.— 
In accord with list paragraph in original. See Flanner 

v. Saint Joseph Home, 227 N. C. 342,.42 S. E. (2d) 225. 
Cited in Shepard v. Leonard, 223 N. C. 110, 25 S. E. (2d) 

445, 

Chapter 9. Jurors. 

Art. 2. Petit Jurors; Attendance, Regulation 
Sec. and Privileges. 

9-17. Jurors impaneled to try case furnished 
with accommodations; separation of ju- 
rors. 

Art. 1. Jury List and Drawing of Original Panel. 

§ 9-1. Jury list from taxpayers of good charac- 
ter—The board of county commissioners for the 

several counties, at their regular meetings on the 
first Monday in June in the year 1947, or the jury 
commissions or such other legally constituted 
body as may in the respective counties be charged 

by law with the duty of drawing names of per- 
sons for jury service, at the times of their regu- 
lar meetings, and every two years thereafter, 

shall cause their clerks to lay before them the tax 
returns for the preceding year for their county, 
and a list of names of persons who do not appear 

upon the tax lists, who are residents of the county 

and over twenty-one years of age, from which 
lists the board of county commissioners or such 
jury commissions shall select the names of such 
persons who reside in the county who are of good 
moral character and have sufficient intelligence to 
serve as members of grand and petit juries. A 
list of the names thus selected by the board of 
county commissioners or such jury commissions 

shall be made out by the clerk of the board of 
county commissioners or such jury commissions 
and shall constitute the jury list of the county aad 
shall be preserved as such. 

The clerk of the board of county commissioners 
or such jury commissions, in making out the list of 

names to be laid before the board of county com- 
missioners or such jury commissions, may secure 
said lists from such sources of information as 
deemed reliable which will provide the names of 
persons of the county above twenty-one years of 
age residing within the county qualified for jury 
duty. There shall be excluded from said lists all 
those persons who have been convicted of any 
crime involving moral turpitude or who have 
been adjudged to be non compos mentis., (Rev., 
s. 1957; Code, ss. 1722, 1723; 1806, c. 694; 1889, 
COO ELS OO Creo LOO tC. cLlvcOoU LO OO Caso. 

1937, cc. 19, 200; 1941, c. 92; 1947, c. 1007, s. 1; 
C. S. 2312.) 

Editor’s Note.— 
The 1947 amendment added the second paragraph and 

made other changes. For discussion of amendment, see 
25 N. C. Law Rev. 334, 445. 

Session Laws 1947, c. 217, provides that this chapter as 
amended shall govern the making up of the jury lists and 
the drawing of jurors in Columbus county. 
As to discrimination against negroes in selection of jury, 

see 26 N. C. Law Rev. 185. 
Rejection of prospective jurors for 

character and sufficient intelligence is available to the 
county commissioners as a general objection only when 
the jury list is being prepared, and not after the names 
are in the box. State v. Speller, 229 N. C. 67, 47 S. E. 
(2d) 537. 
As to right of women to serve on juries, see note in 25 

N. C. Law Rev. 152, discussing case of State v. Emery, 
224 N. C. 581, 31 S. E. (2d) 858, denying such right. 

§ 9-2. Names on list put in box. 
Cross Reference.—See note to § 9-1. 

want of good moral 

§ 9-3. Manner of drawing panel for term from 
box. 

Lecal Modification.—Guilford: 1949, c. 
Cross Reference.—See note to § 9-1, 

568. 

§ 9-4. Local modifications as to drawing panel. 
Local Modification.—Rowan: 1945, c. 907. 
Editcr’s Note.— 
Session Taws 1947, c. 272 repealed the sixth paragraph 

of this section which read as follows: ‘In Hertford county 

fifteen extra jurors shall be drawn and summoned for the 
second week.” 

§ 9-5. Fees of jurors——All jurors in the supe- 
rior court shall receive such amount per day as 
the board of commissioners of their respective 
counties shall fix, not less than ($3.00) three dol- 
lars per day and not more than ($6.00) six dol- 
lars per day; provided, that the said commission- 
ers of the respective counties may establish dif- 
ferent rates of compensation for different classes 

of said superior court jurors within the limita- 
tions set out above. 

In addition to the compensation above pro- 
vided for, all jurors shall receive a travel allow- 
ance of five (5) cents per mile while coming to 
the countyseat and returning home, the distance 

to be computed by the usual route of public 
travel; provided, that this allowance shall be paid 
on the basis of one round trip per calendar week 
for each calendar week in which attendance is re- 

quired... (Rev., Si, 2798;,.1919,, .c. 85, ss. 1,.2:. Bx, 
Sess, 1920, c. 61, ss. 1, 3; 1921, c. 62, s. 1; 1947, c. 
1015; 1949, c. 915; C. S. 3892.) 
Local Modification—Anson: 1947, c. 750; Bertie: 1949, 
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c. 802; c. 914, s. 2; Chatham: 1947, ce. 47; Columbus: 1947, 
c. 124; Cumberland: 1945, c. 316; Currituck: 1945, c. 269; 
1947, c. 228; Davidson: 1949, c. 521; Duplin: 1949, c. 680; 
Gaston: 1947, c. 206; Hertford: 1947, c. 59; Johnston: 1945, 
c. 993; Jones: 1949, c. 1002; New Hanover: 1947, c. 619; 
Onslow: 1947, c. 205; Randolph: 1949, c. 854; Richmond: 
1947, c. 235, s. 1; Rowan: 1945, c, 233; Swain: 1949, c. 
234; Washington: 1945, c, 103. 

Editor’s Note.—The 1947 amendment rewrote this section, 

and the 1949 amendment rewrote the first paragraph. 
Session Laws 1945, c. 228, regulating the fees of jurors 

in Granville county was repealed by Session Laws 1949, 
c. 662, which provided that such fees shall be as provided 

in this section, 

§ 9-7. Disqualified persons drawn. 
Cited in State v. Speller, 229 N. C. 67, 47 S. E. (2d) 537. 

Art. 2. Petit Jurors; Attendance, Regulation and 
Privileges. 

§ 9-11. Summens to talesmen; their disqualifi- 
cations. 
Local Modification.—Halifax: 
“Freeholders.’”’— 
An order for a special venire properly specifies that the 

veniremen are to be freeholders. State v. Anderson, 228 
Ne Cates cnc Atma Bom (od) Bel 

1949, c. 635. 

§ 9-14. Jury sworn; judge decides competency. 
Review.—The rulings of the judge on questions as to the 

competency of jurors are not subject to review on appeal 
unless accompanied by some imputed error of law. State 

v. DeGraffenreid, 224 N. C. 517, 31 S. E. (2d) 523; State 
vy. Davenport, 227 N. C. 475, 492, 42 S. E. (2d) 686; State 
v. Suddreth, 230 N. C. 239, 52 S. E. (2d) 924. 

A juror during homicide trial had sister of deceased as 
one of his passengers in a four mile automobile trip. De- 
fendant moved to set aside the verdict, The juror stated 
upon oath that he did not know his passenger was the 
sister of the deceased, and the court found upon investi- 
gation that the case was not discussed during the ride. 
It was held that exception to refusal of motion was not 
reviewable, State v. Suddreth, 230 N. C. 239, 52 S. E, 
(2d) 924, 
The trial court’s findings, upon supporting evidence, that 

persons of defendant’s race were not excluded from the 
petit jury on account of race or color, are conclusive on 
appeal, and defendant’s exception to the overruling of his 
challenge to the array on that ground presents no review- 
able question of law. State v. Reid, 230 N. C. 561, 53 S. 
FE. (2d) 849. 

§ 9-16. Causes of challenge to juror drawn 
from box. 

Cited in State v. Lord, 225 N. C. 354, 34 S. E. (2d) 205; 
State v. Anderson, 228 N. C. 720, 47 S. E. (2d) 1. 

§ 9-17. Jurors impaneled to try case furnished 
with accommodations; separation of jurors.—When 
a jury, impaneled to try any cause, is put in charge 
of an officer of the court, the said officer shall 

furnish said jury with such accommodation as the 
court may order, and the same shall be paid for 
by the party cast or by the county, under the or- 
der and in the discretion of the judge of the court. 

It shall be within the discretion of the presid- 
ing judge of the superior court, in the trial of any 
capital felony or other criminal case, to permit 
the jurors to be separated while the jury has un- 
der consideration such case. In the event the 
jury is composed of men and women, the court 

may, in its discretion, appoint more than one of- 
ficer to have charge of the jury and one of such 
officers may be a man and the other officer a 
woman; and the court may, in its discretion, per- 
mit the members of the jury of opposite sexes to 
be provided separate rooming accommodations 
when not actually engaged in deliberations as ju- 
rors and pending the bringing in of a verdict in 
such cases. (Rev., s. 1978; Code, s, 1736; 
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1876-7, c. 173; 1889, c. 44; 1947, c. 1007, s. 8; Cus: 

2327.) 

Editer’s Note—The 1947 amendment added the second 
paragraph. For discussion of amendment, see 25 N. C, 
Law Rev. 334, 445. 

§ 9-19. Exemptions from jury duty.—-All prac- 
ticing physicians, licensed druggists, telegraph 
operators who are in the regular employ of any 
telegraph company or railroad company, train 
dispatchers who have the actual handling of 
either freight or passenger trains, regularly li- 
censed pilots, regular ministers of the gospel, offi- 
cers or employees of a state hospital for the in- 

sane, active members of a fire company, funeral 
directors and embalmers, printers and linotype 
operators, all millers of grist mills, all United 

States railway postal clerks and rural free delivery 
mail carriers, locomotive engineers, brakemen 
and railroad conductors in active service, radio 
broadcast technicians, announcers, and optome- 

trists, registered or practical nurses in active 

practice and practicing attorneys at law, and 
all members of the national guard, North Car- 

olina state guard and members of the civil 
air patrol, naval militia, officers reserve corps, 
enlisted reserve corps, and the naval reserves, who 
comply with and perform all duties required of 
them as members of the national guard, naval mi- 
litia, officers reserve corps, enlisted reserve corps, 
and the naval reserves, shall be exempt from ser- 

vice as jurors. On the first day of January and 
July of each year, the commanding officer of each 
company, troop, battery, detachment, or division 

of the national guard, naval militia, officers reserve 
corps, enlisted reserve corps, and the naval re- 

serves, of North Carolina, shall file with the clerk 
of the superior court of the county in which such 
company, troop, battery, detachment, or division 
is located a statement giving the name and rank 
of each member of his organization who has per- 
formed all military duties during the preceding six 
months; and any member of such military organ- 

ization whose name does not appear upon such 

statement shall not receive the benefit of the ex- 
emption provided for herein during the six morths 
immediately following the filing of the statement. 

The board of county commissioners of any 
county in North Carolina may, in their discretion, 

exempt any ex-confederate soldier in their county 
from jury duty who shall apply to them for 
exemption. 

The clerk of the superior court of each county 
is hereby empowered to excuse from jury duty 
any person or persons exempt under the first 
sentence of this section prior to the convening of 
the term of court for which such person or per- 
sons are required to serve as jurors. 
When any woman is summoned to serve on 

any regular or tales jury, she or her husband may 
appear before the clerk of the superior court and 
certify that she desires to be excused from jury 

service for one of the following causes: (1) that 
she is ill and unable to serve; (2) that she is re- 
quired to care for her children who may be un- 
der twelve years of age; (3) that some member 

of her family is ill which requires her presence 
and attention; whereupon the clerk in his discre- 
tion may excuse her from jury service and so 
notify the judge of the superior court upon con- 
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vening the court. (Rev., s. 1980; Code, ss. 1723, 
2269; 1885, c. 289; 1889, c. 255; 1897, c. 32; 1901, 
c. 118; 1909, cc. 333, 868; 1913, c. 38, s. 1; 1913, 
Go LOSE 9155 (cc. 2175 228, ec 00 selUn.. Cae 00s Sool 

1931, c. 410; 1937, c. 151; 1937, c. 224, s. 2; 1943, 
6848" 1945, |. 290) 's/ 23) 1987, C1007, 6.8 ues. 
2329, 6870.) 
Local Modification.—Onslow: 
Editor’s Note.— 
The 1945 amendment inserted in the first paragraph the 

words ‘North Carolina state guard and members of the 
civil air patrol.’ 
The 1947 amendment added the fourth paragraph and in- 

serted in the first paragraph the words ‘‘registered or prac- 
tical nurses in active practice and practicing attorneys at 
law.” For discussion of amendment, see 25 N. C. Law 
Rev. 334, 445. 

§ 9-21. Extra or alternate juror; 
compensation and duties. 

Applied in State v. Stanley, 227 N. C. 650, 44 S. E. (2d) 
196. 

1949, c. 696. 

challenges; 

Art. 4. Grand Jurors. 

§ 9-25. Grand juries in certain counties.—At the 
first fall and spring terms of the criminal courts 
held for the counties of Craven, Gaston, Guilford, 
Mecklenburg, Moore, Pitt, Richmond, New Han- 
over, McDowell, Durham, Cumberland, Lenoir, 
Columbus, Nash, Johnston, Vance, Wayne, [re- 
dell, and Wake, grand juries shall be drawn, the 

presiding judge shall charge them as provided by 
law, and they shall serve during the remaining fali 
and spring terms, respectively. In the event of 
vacancies occurring in the grand jury of Pitt or 

McDowell county, the judge holding the court of 
said county may, in his discretion, order a new 

juror drawn to take the oaths prescribed and to 
fill any vacancy occurring thereon. 
A grand jury for Montgomery county shall be 

selected at each July term of the superior court in 
the. usual manner, which said grand jury shall 
serve for a period of one year from the time of 
their selection, In the event a vacancy or va- 
cancies shall occur in the grand jury of Mont- 
gomery county, the resident judge of the fif- 
teenth judicial district or the judge holding the 
court of said county may, in his discretion, order 

a new juror or jurors drawn to take the oaths 
prescribed and to fill any vacancy or vacancies 
occurring thereon. The resident judge of the fif- 
teenth judicial district or the presiding judge 
shall have the power, in his discretion, to ap- 
point an assistant foreman of the grand jury in 
Montgomery county and said assistant foreman 
so appointed shall, in the case of death, absence, 
or disqualification for any reason of the foreman, 
discharge the duties of the foreman of said grand 
jury. 

(1945, c, 535; 1947, c. 119.) 
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Local Modification.—Scotland: 
1947, c. 373, 

Editor’s Note.—The 1945 amendment inserted the words 
“or McDowell’? in the second sentence of the first para- 
graph. The 1947 amendment added the second and third 
sentences of the eighteenth paragraph. As the other para- 
graphs were not affected by the amendments they are not 

set out. 

1947, ¢. 641; Washington: 

§ 9-26. Exceptions for disqualifications. 

As to arbitrary exclusion of Negroes from grand jury, 
see State v. Speller, 229 N. C. 67, 47 S. E. (2d) 537. 

§ 9-28. Grand jury to visit jail and county home. 
—Every grand jury, while the court is in session, 
shall visit the county home for the aged and in- 
firm, the workhouse, if there is one, and the jail, 
examine the same, and especially the apartments 
in which inmates and prisoners shall be confined; 
and they shall report to the court the condition 
thereof and of the inmates and prisoners confined 
therein, and also the manner in which the jailer 
or superintendent has discharged his duties. 

It shall not be necessary for any grand jury 
in any county to make any inspections or submit 
any reports with respect to any county offices or 
agencies other than those required by the first 
paragraph of this section, nor for any judge of the 
superior court to charge the grand jury with re- 

spect thereto. (Rev., s. 1972; Codé, s. 7857"R. C. 
C." 30,185 Ore LOLs oC Ole Sano cad OaO mae res oe ye 
2337.) 
Editor’s Note.—The 

paragraph, 
1949 amendment added the second 

Art. 5. Special Venire. 

§ 9-29. Special venire to sheriff in capital cases. 

Discretion of Court.—A motion for a special venire, both 
as a matter of practice and under this section and § 9-30, 
is addressed to the sound discretion of the trial court, and 
denial of the motion is not reviewable except upon abuse 
of discretion, State vy. Strickland, 229 N. C. 201, 49 S. E. 
(2d) 469. 
Freeholders.—An order for a special venire properly spec- 

ifies that the veniremen are to be freeholders. State v. 
Asiderson, 228° NF (GC! 720; 4797S." h. (2d) 1: 

The failure of the trial judge to sign the order for a spe- 
cial venire does not alone invalidate the special venire, 
it having been ordered and summoned in all other re- 
spects in conformity with statute. State vy. Anderson, 228 
NGC 7202472. ab). ned en. 
Order Substantially a Special Writ of Venire Facias.—A 

written order entitled as of the action, commanding the 
sheriff to summon a special venire of—twenty-five free- 
holders from the body of the county to appear on a spec- 
ified date to act as jurors in the case, is in substance a 
special writ of venire facias. State y. Anderson, 228 N. 
Gh8720,7474°S." Eee (2d) aa; 

Cited in State v. Lord, 225 N. C. 354, 34 S. E. (2d) 205. 

§ 9-30. Drawn from jury box in court by 
judge’s order. 

Applied in State v. Strickland, 229 N. C. 201, 49 S. E. 
(2d) 469, treated under § 9-29. 

Cited in State v. Lord, 225 N. C. 354, 34 S. E. (2d) 205. 
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Chapter 10. Notaries. 

Sec. 
10-11. Acts of certain notaries prior to qualifica- 

tion validated. 

10-12. Acts of notaries public in certain instances 
validated. 

§ 10-4. Powers of notaries. 
Certificate Prima Facie Evidence.—The certificate of the 

notary establishes prima facie that electors were sworn 
as required by statute when they signed the affidavits ac- 
companying their absentee ballots. State v. Chaplin, 229 
No.) 7975748 Si ED (2d)! 37. 

§ 10-7. Expiration of commission to be stated 

after signature. 
Cited in Crissman v. Palmer, 

(2d) 422. 

§ 10-11. Acts of certain notaries prior to qualifi- 

cation validated.—All acknowledgments taken and 
other official acts done by any person who has 
heretofore been appointed as a notary public, but 
who at the time of acting had failed to qualify as 
provided by law, shall, notwithstanding, be in all 

respects valid and sufficient; and property con- 
veyed by instruments in which the acknowledg- 
ments were taken by such notary public are here- 

by validated and shall convey the properties there- 

225 N. C. 472, 35 S. E. 

in purported to be conveyed as intended thereby. 
(1945, c. 665.) 

§ 10-12. Acts of notaries public in certain in- 

stances validated—(a) The acts of any person 
heretofore performed after appointment as a no- 
tary public and prior to qualification as a notary 
public 

(1) In taking any acknowledgment, or 
(2) In notarizing any instrument, or 
(3) In performing any act purportedly in the 

capacity of a notary public 
are hereby declared to be valid and of the same 
legal effect as if such person had qualified as a 
notary public prior to performing any such acts. 

(b) All instruments with respect to which any 

such person as is described in subsection (a) of 
this section has purported to act in the capacity 
of a notary public shall have the same legal ef- 
fect as if such person acting as a notary public 
had in fact qualified as a notary public prior to 
performing any acts with respect to such instru- 
ments, ., (1947, c. 3135.1949, c,. 1.) 

Editor’s Note.—The 1949 amendment re-enacted this sec- 
tion without change. 

Chapter 11. Oaths. 

Art. 2. Forms of Official and Other Oaths. 

§ 11-11. Oaths of sundry persons; forms. 

Jury—Officer of 
You swear (or affirm) that you will keep every 

person sworn on this jury in some private and 
convenient place when in your charge. You 

shall not suffer any person to speak to them, 

neither shall you speak to them yourself, unless 
it be to ask them whether they are agreed in their 
verdict, but with leave of the court; so help you, 
God. 

(1947, c. 71.) 
Editor’s Note.—The 1947 amendment changed the form 

of oath provided for a jury officer. As the rest of the sec- 
tion was not affected by the amendment it is not set out. 

Chapter 12. Statutory Construction. 

§ 12-1. No public-local or private act may 
amend or repeal public law unless latter is re- 
ferred to in caption. 

Cited in Carroll v. 
es fs 230) Ne C. 456," 9d) Ose Lys 

North Carolina State Firemen’s 
(2d) 524, 

§ 12-3. Rules for construction of statutes. 

VI. DEFINITIONS. 

Juror.—A woman is incompetent to serve as a_ juror. 
State v. Emery, 224 N. C. 581, 31 S, E. (2d) 858, discussed 

in note in 23 N. C, Law Rev. 152. 
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Chapter 14. Criminal Law. 

Séc. Art. 4. Subversive Activities. 

14-12.1, Certain 
lawful. 

Art. 16. Larceny. 

14-72. Larceny of property, or the receiving of 
stolen goods, not exceeding one hundred 

dollars in value. 
14-73.1. Jurisdiction generally in cases of larceny 

and receiving stolen goods; petty mis- 

demeanors. 

Art. 18. Embezzlement. 

14-96.1. Report to commissioner. 

Art. 19. False Pretenses and Cheats. 

14-101. Obtaining signatures by false pretenses. 

Art. 20. Frauds. 

14-117.1. Use of words “army” or “navy” in name 

of mercantile establishment. 

subversive activities made un- 

Art. 35. Offenses against the Public Peace. 

14-275.1. Disorderly conduct at bus or railroad 
station or airport. 

Art. 39. Protection of Minors. 

14-319. Marrying females under sixteen years old. 

Art. 40. Protection of the Family. 

14-322. Abandonment by husband or parent. 

Art. 48. Animal Diseases. 

14-364. [Repealed.] 

Art. 52. Miscellaneous Police Regulations. 

14-387. [Repealed.] 
14-401.3. Inscription on gravestone or monument 

charging commission of crime. 
14-401.4. Identifying marks on machines and ap- 

paratus. 

Art. 54. Sale, etc., of Pyrotechnics. 

Manufacture, sale and use of pyrotech- 
nics prohibited; public exhibitions per- 

mitted; common carriers not affected. 

Sale deemed made at site of delivery. 
Possession prima facie evidence of vio- 

lation. 
Permits for use at public exhibitions, 
Pyrotechnics defined; exceptions, 
Violation made misdemeanor. 

14-410. 

14-411. 

14-412. 

14-413. 

14-414, 

14-415. 

Art. 55. Handling of Poisonous Reptiles. 

14-416. Handling of poisonous reptiles declared 
public nuisance and criminal offense. 

14-417. Regulation of ownership or use of poison- 

ous reptiles. 
14-418. Prohibited handling of reptiles or suggest- 

ing or inducing others to handle. 
14-419. Investigation of suspected violations; sei- 

zure and examination of reptiles; de- 
struction or return of reptiles. 

14-420. Arrest of persons violating provisions of 
article. 

14-421. Exemptions from provisions of article. 

14-422, Violation made misdemeanor. 

Art. 1. Felonies and Misdemeanors. 

§ 14-1. Felonies and misdemeanors defined. 
An assault with intent to commit rape is a felony. State 

v. Gay, 224 N. C. 141, 143, 29 S. E. (2d) 458. 

Applied in State v. Johnson, 227 N. C. 587, 42 S. E. (2d) 
685. 

Cited in State v. Gregory, 223 N. C. 415, 27 S. E. (2d) 
140; State v. Bentley, 223 N. C. 563, 27..S.. B. (2d) 738 
(con. op.); State v. Mounce, 226 N. C. 159, 36 S. E. (2d) 
918. 

§ 14-2. Punishment of felonies, 
Cited in State v. Mounce, 226 N. C. 

918. 

159.5 °368S. “F..\@d) 

§ 14-8. Punishment of misdemeanors, infamous 
offenses, offenses committed in secrecy and malice, 
etc. 

Infamous Offense.—A statute, which names the punish- 
ment for all misdemeanors, where no specific punishment 
is prescribed, and provides that if the offense be “‘infa- 
mous,” it shall be punished as a felony, necessarily refers 
to the degrading nature of the offense, and not to the 
measure of punishment. State v. Surles, 230 N. C. 272, 
52 S. E. (2d) 880. 
An attempt to commit burglary constitutes a felony and 

is punishable by imprisonment in the state prison for a 
term not in excess of ten years, since it is an infamous 
offense or done in secrecy and malice, or both, within the 
purview of the statute, State v. Surles, 230 N. C. 272, 
52k Su Ee. C20)! 880. 

Excessive Punishment.— 

In a prosecution charging assault with intent to commit 
rape, where at the conclusion of the State’s evidence de- 

fendant tendered a plea of guilty of an assault upon a fe- 
male, and the court accepted defendant’s plea and found 
as a fact that the female referred to was a child nine years 

of age and defendant was thirty-four years of age, and also 
that the assault was aggravated, shocking and outrageous, 
the accepted plea is for a misdemeanor under § 14-33, and 
judgment that defendant be confined to the State’s Prison 
for not less than eight nor more than ten years, is a vio- 
lation of N. C, Const., Art. I, sec. 14, and this section. 

State v. Tyson, 223 N. C. 492, 27 S. E. (2d) 113. 

Applied in State v. Mounce, 226 N. C. 159, 36 S. E. (2d) 
918. 

Cited in State v. Perry, 225 N. C. 174, 33 S. E. (2d) 869, 

Art. 2. Principals and Accessories. 

§ 14-7. Accessories after the fact; trial and pun- 
ishment. 

One cannot become an accessory after the fact until the 
offense has become an accomplished fact. ‘Thus, a _ per- 
son cannot be convicted as an accessory after the fact to 
a murder because he aided the murderer to escape, when 

the aid was rendered after the mortal wound was given 
but before death ensued, as a murder is not complete un- 
til the death results. State vy. Williams, 229 N. C. 348, 
49 S. E. (2d) 617, 

Art. 4. Subversive Activities. 

§ 14-12.1. Certain subversive activities made 
unlawful.—It shall be unlawful for any person to: 

1. By word of mouth or writing advocate, ad- 
vise or teach the duty, necessity or propriety of 
overthrowing or overturning the government of 
the United States or a political subdivision of the 
United States by force or violence; or, 

2. Print, publish, edit, issue or knowingly cir- | 

culate, sell, distribute or publicly display any 
book, paper, document, or written or printed mat- 
ter in any form, containing or advocating, advis- 
ing or teaching the doctrine that the government 
of the United States or a political subdivision of 
the United States should be overthrown by force, 
violence or any unlawful means; or, 

3. Organize or help to organize or become a 
member of or voluntarily assemble with any so- 
ciety, group or assembly of persons formed to 
teach or advocate the doctrine that the govern- 
ment of the United States or a political subdivi- 
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sion of the United States should be overthrown 
by force, violence or any unlawful means. 
Any person violating the provisions of this sec- 

tion shall be guilty of a felony and upon convic- 
tion shall be fined or imprisoned, or both, in the 

discretion of the court. 
Whenever two or more persons assemble for 

the purpose of advocating or teaching the doc- 
trine that the government of the United States. or 
a political subdivision of the United States should 
be overthrown by force, violence or any unlaw- 

ful means, such an assembly is unlawful, and 

every person voluntarily participating therein by 
his presence, aid or investigation, shall be guilty 
of a felony and punishable by a fine or imprison- 
ment, or both, in the discretion of the court. 

Every editor or proprietor of a book, newspa- 
per or serial and every manager of a partnership 

or incorporated association by which a_ book, 

newspaper or serial is issued, is chargeable with 
the publication of any matter contained in such 
book, newspaper or serial. But in every prosecu- 

- tion therefor, the defendant may show in his de- 
fense that the matter complained of was pub- 
lished without his knowledge or fault and against 
his wishes, by another who had no authority from 
him to make the publication and whose act was 
disavowed by him as soon as known. 

No person shall be employed by any depart- 
ment, bureau, institution or agency of the state 

of North Carolina who has participated in any of 
the activities described in this section, and any 
person now employed by any department, bureau, 
institution or agency and who has been or is en- 
gaged in any of the activities described in this 
section shall be forthwith discharged. Evidence 
satisfactory to the head of such department, bu- 

reau, institution or agency of the state shall be 
sufficient for refusal to employ any person or 
cause for discharge of any employee for the rea- 

sons set forth in this paragraph. (1947, c. 1028.) 

Art. 6. Homicide. 

§ 14-17. Murder in the first and second degree 
defined; punishment.—A murder which shall be 
perpetrated by means of poison, lying in wait, 
imprisonment, starving, torture, or by any other 
kind of willful, deliberate and premeditated killing, 
or which shall be committed in the perpetration 
or attempt to perpetrate any arson, rape, robbery, 
burglary or other felony, shall be deemed to be 
murder in the first degree and shall be punished 
with death: Provided, if at the time of rendering 
its verdict in open court, the jury shall so recom- 
mend, the punishment shall be imprisonment for 
life in the state’s prison, and the court shall so 
instruct the jury. All other kinds of murder shall 
be deemed murder in the second degree, and shall 
be punished with imprisonment of not less than 
two nor more than thirty years in the state’s pris- 
on. (Rey., s. 3631; 1893, cc. 85, 281; 1949, c. 299, 
8.1; C. S. 4200.) 

I. EDITOR’S NOTE. 

The 1949 amendment rewrote this section and _ inserted 
the proviso to the first sentence. Section 5 of the amenda- 
tory act provides that it shall be effective as of March 
11, 1949, no excepting trials for offenses committed prior 
thereto. For brief comment on amendment, see 27 N. C. 
Law Rey. 449. 
For a brief history of this section in connection with suf- 
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ficiency of indictment for murder in the first degree, see 
State v. Kirksey, 227 N. C. 445, 42 S. E. (2d) 613, 

II. MURDER IN GENERAL. 

Applied in State v. Montgomery, 227 N. C. 100, 40 S, E. 
(2d) 614; State v. Lampkin, 227 N. C, 620, 44 S. E. (2d) 30; 
State v. Parrott, 228 N. C, 752, 46 S. E. (2d) 851, 

Cited in State v. Gause, 227 N. C. 26, 40 S. E. (2d) 463; 
State v. Ewing, 227 N. C. 107, 40 S. E. (2d) 600. 

III. MURDER IN THE FIRST DEGREE. 

Death Sentence Is Mandatory.—Upon conviction of mur- 
der in the first degree the law commands the sentence of 
death. State v. Nash, 226 N. C. 608, 39 S. E. (2d) 596; 
State v. Anderson, 228 N. C. 720, 47 S. E. (2d) 1. 
Unless Jury Recommends Life Imprisonment.—The 1949 

amendment inserted the proviso relating to life imprison- 
ment. See 27 N. C. Law Rev. 449. 

Deliberation and Premeditation—Presumption.— 

When a homicide is perpetrated by means of poison, lying 
in wait, imprisonment, starving or torture, the means and 
method used involves planning and purpose. Hence, the law 
presumes premeditation and deliberation. The act speaks 
for itself. State v. Dunheen, 224 N. C. 738, 32 S. E. (2d) 
322. 

Malice ‘“Aforethought.”—In criminal prosecution charging 
murder, failure of the court to use adjective ‘“aforethought” 
in defining murder in the first degree, was not error. 
“Malice aforethought” was a term used in defining murder 
prior to the time of the adoption of the statute dividing 
murder into degrees. As then used it did not mean an ac- 
tual, express or preconceived disposition; but imported an 
intent, at the moment, to do without lawful authority, 
and without the pressure of necessity, that which the law 
forbade. As used in C. §S., 4200, now this section, the term 
“premeditation and deliberation” is more comprehensive and 
embraces all that is meant by ‘“‘aforethought,’ and more. 
Therefore, the use of ‘‘aforethought’’ is no longer required. 
State v. Hightower, 226 N. C. 62, 64, 36 S. E. (2d) 649. 
Killing in Perpetration of Robbery.— 
When the evidence offered in a criminal prosecution tends 

to show a homicide committed in the perpetration or at- 
tempt to perpetrate a robbery, the offense is murder in the 
first degree within the specific language of this section. 
State v. Biggs, 224 N. C. 722, 32 S. E. (2d) 352. 

Killing in Perpetration of Rape.—Proof that a homicide 
was committed in the perpetration or attempted perpetra- 
tion of rape makes the crime murder in the first degree 
and dispenses with the necessity of proof of premeditation 
and deliberation. State v. Mays, 225 N. C. 486, 35 S. E. 
(2d) 494; State v. King, 226 N. C. 241, 37 S. E. (2d) 684. 

All Conspirators Are Guilty, etc.— 
Where there is a conspiracy to rob and one of the con- 

spirators kills in the attempt to perpetrate the robbery, 
each of the conspirators is guilty, State v. Bennett, 226 
ING (Car82e 30.05, Ee (2d) 708. 

IV. MURDER IN THE SECOND DEGREE. 

Same—Presumption.— 
Where evidence establishes killing with deadly weapon, 

the presumption of malice goes no further than murder in 
the second degree, and if state seeks conviction of murder 
in the first degree it has the burden of proving beyond a 
reasonable doubt that the homicide was committed with de- 
liberation and premeditation. State v. Floyd, 226 N. C. 
5714939) S® Ee (2d) 559859599. 

Instruction held reversible error. 
C52, 6331S. Cd) 245; 

V. PLEADING AND PRACTICE. 
Form of Indictment.— 

This section does not require an allegation or count to 
be contained in the bill of indictment as to the means used 
in committing the murder. The statute only classifies the 
crime as to degree and punishment in the manner therein 
set forth. State v. Smith, 223 N. C. 457, 27 S. E. (2d) 114. 
Evidence of Killing in Perpetration of Rape.—In a prfose- 

cution for murder in the first degree, testimony that in 
his voluntary confession defendant stated he entered de- 
ceased’s house to rape her was competent to show that 
killing was done in perpetration or attempt to perpetrate 
rape, which constitutes murder in first degree without proof 
of premeditation and deliberation, State v. King, 226 N. 
Cu241, 937. S.. Eaai(2d)) 684: 
Sufficiency of Evidence for Submission to Jury.— 
Evidence tending to show that defendant perpetrated or 

attempted to perpetrate the crime of arson upon a dwell- 
ing house, and thereby proximately caused the deaths of 
the occupants, is sufficient to be submitted to the jury on 
the charge of murder in the first degree, State v. Ander- 
son, 228 N. C. 720, 47 S. E. (2d) 1. 

State v. Clark, 225 N. 
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Where Jury May Be Instructed to Return First Degree 
Verdict, etc.— 
Where there was abundant evidence tending to estab- 

lish that homicide was committed in the perpetration of 
capital felony rape, and that defendant was the one who 
committed the offense, and no element of murder in the 
second degree or manslaughter was made to appear, court 
properly limited the possible verdicts to guilty of murder 

in first degree or not guilty. State v. Mays, 225 N. C. 
486, 35 S. E. (2d) 494. 
Where evidence tends to show murder committed in 

the perpetration of robbery pursuant to a conspiracy and 
that both defendants were present and participated in the 
crime, the court properly limited the jury to verdicts of 

guilty of murder in the first degree or not guilty. State 
v. Matthews, 226 N. C. 639, 39 S. E. (2d) 819. 

Art. 7. Rape and Kindred Offenses. 

§ 14-21. Punishment for rape.—Every person 
who is convicted of ravishing and carnally know- 
ing any female of the age of twelve years or more 
by force and against her will, or who is convicted 

of unlawfully and carnally knowing and abusing 
any female child under the age of twelve years, 
shall suffer death: Provided, if the jury shall so 
recommend at the time of rendering its verdict 
in open court, the punishment shall be imprison- 
ment for life in the state’s prison, and the court 

shall so instruct the jury. (Rev., s. 3637; Code, 
Sf 1013 Rp uC aac: ous) Sa lizes COM? ; w1S68s9 src! 
167, Si2sA9L%, c. 29591949, c.299, s. 45 _C.°S, 4204:) 
Cross References.— 

The cross reference in the original to § 14-214 should be 
to § 15-169. 
Editor’s Note.—The 1949 amendment rewrote this sec- 

tion. Section 5 of the amendatory act provides that it 
shall be effective as of March 11, 1949, not excepting tri- 
als for offenses committed prior thereto. For brief com- 
ment on amendment, see 27 N. C. Law Rey. 449, 
Age of Consent.— 
Carnally knowing any female of the age of twelve years 

or more by force and against her will is rape; and carnally 
knowing and abusing any female child under the age of 
twelve years is also rape. State v. Johnson, 226 N. C. 671, 
40°S."E. (2d)" Als. 
Under the second clause of this section relating to un- 

lawfully and carnally knowing and abusing any female 
child under the age of twelve years, neither force nor lack 
of consent need be alleged or proven, and such child is 
by virtue of this section presumed incapable of consenting. 
State v. Johnson, 226 N. C. 266, 37 S. E. (2d) 678, 679. 

Necessary Allegations—“By Force and against Her Will.” 
—An indictment for rape must use the words “by force” 
or their equivalent in describing the manner in which the 
assault was accomplished. State v. Benton, 226 N. C. 745, 

40 S. E. (2d) 617. 
An indictment for rape of a female twelve years of age 

or more which charged that defendants did violently and 
feloniously ravish and carnally know but failed to charge 
that offense was committed forcibly and against her will 
is fatally defective, it being necessary in order to support 
the death penalty that both elements be alleged and 
proven. State v. Johnson, 226 N. C, 266, 37 S. E. (2d) 
678. 

When indictment charging rape is insufficient for fail- 
ure to allege that offense was committed “forcibly” and 
“against her will,’ the allowance of motion in arrest of 

judgment does not preclude subsequent trial of defend- 
ants upon proper bills. Id. 

“Forcibly” Can Be Supplied by Any Equivalent Word. 
—The absence of both “forcibly” and “against her will’ 
in the indictment is fatal, but “forcibly” can be supplied 
by any equivalent word. It is not supplied by the use 
of the word ‘‘ravish,’ but is sufficiently charged by the 
words “feloniously and against her will.” State v. John- 
son, 226 N. C. 266, 37 S. E. (2d) 678, 679. 
Instructions.— 
An instruction which fails to charge that the carnal 

knowledge of the prosecutrix must have been accomplished 
by force and against her will to constitute the crime of 
rape must be held for reversible error. State v. Simmons, 
DIS uN: . 8258; 45ieSs BE. Kado 12k 

In a prosecution against two defendants for rape of prose- 
cutrix, at different times on the same night, where the 
State’s evidence tended to show that the assaults were 
made separately, without evidence that either defendant 
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aided and abetted the other, there was reversible error in 
a charge that, if the intent to ravish and carnally know 
prosecutrix existed in the mind of one of defendants, or both 
of them, at any time during the assault, they would be 
guilty of an assault with intent to commit rape. State v. 
Walsh, 224 N. C. 218, 29 S. E. (2d) 743. 
Sufficiency of Evidence.—In State y. Farrell, 223 N. C. 

804, 809, 28 S. E. (2d) 560, it was held that all the evidence 

showed carnal knowledge and abuse of a female child un- 
der the age of twelve years. 

In State v. Brown, 227 N. C. 383, 42 S. E. (2d) 402, the 
court held that there was sufficient evidence to sustain 
the verdict of guilty of rape. 
Applied in State v. Gibson, 229 N. C. 497, 50 S. E. (2d) 

520. 
Cited in State v. Swink, 229 N. C, 123, 47 S. E. (2d) 852. 

§ 14-22. Punishment for assault with intent to 
commit rape. 

In General.— 

In accord with 3rd paragraph in original. 
Gays 9224 NEV CP 4, 29S) Cd)! 458; 

227 VAN (Crm 826 55 429 SH (2d) 784s 
N: C.p632, 39.2:S. GE. 1d) 1810: 

A jury may not convict an accused of assault with in- 
tent to commit rape without evidence and findings, upon 
proper instructions, that defendant committed an assault 
upon the person of prosecutrix with intent at the time to 

See State v. 
State v. Moore, 

State v. Overcash, 226 

ravish and carnally know her, by force and against her will, . 
notwithstanding any resistance she might make. State v. 
Walsh, 224 N. C. 218, 29 S. E. (2d) 743. 
Instruction that the mere touching of prosecutrix, with- 

out regard to her consent, would be an assault with in- 
tent to commit rape if the defendant at the time intended 
to ravish in the event it became necessary to do so to ac- 
complish his purpose, was erroneous for disregarding the 
essential element of unlawfulness, rudeness or violence 
which makes the taking hold of a female an assault. State 
v. Overcash, 226 N. C. 632, 39 S. E. (2d) 810, 811. 

Evidence Held Insufficient.—In State v. Moore, 227 N. C. 
326, 42 S. E. (2d) 84, the court held that the evidence was 
insufficient to sustain a verdict of assault with intent to 
commit rape. 

Applied in State v. Johnson, 227 N. C. 587, 42 S. E. 
(2d) 685. 

§ 14-26. Obtaining carnal knowledge of virtuous 
girls between twelve and sixteen years old. 

Editor’s Note.—Session Laws 1947, c. 383, amending §§ 
14-319, 51-2 and 51-3 provides that its provisions shall in 
no wise affect this section. 
The state need not charge or prove that accused knew 

female child was under age of consent. One having carnal 
knowledge of such a child, does so at his peril, and his 
opinion as to her age, is immaterial. State v. Wade, 224 
No GC. o7ou,. 202,032, S.0 Fad i034. 
Use of term “statutory rape” in the charge was not prej- 

udicial error where charge contained correct definition, and 
properly placed burden of proof on the state, as to each 
essential element of the offense. State v. Bullins, 226 N. 
Coi142, 3618S. YE. (2d) 2915. 

Failure to give a correct charge on the element of age 
is error in a prosecution under this section. State v. Sut- 
ton, 230 5N. C, (244,, 524S> E. (2d)..921. 

Or Chastity.—Where defendant, in a prosecution for car- 
nal knowledge of a girl over twelve and under sixteen 
years of age, offers evidence of the immoral character of 
the prosecutrix and denies his identity as the perpetra- 
tor of the offense, an instruction which omits the age 
and chastity of prosecutrix as elements of the offense fails 
to meet the mandatory requirements of § 1-180, and an 
exception thereto will be sustained. State v. Sutton, 230 
No Gy 2244, “52°'Sa Baa(gzay Sel, 
Instruction Held Prejudicial—In a prosecution under this 

section, where defendant offered evidence of the immoral 
character of the prosecutrix and her sister and aunt, a 
charge that such testimony was not competent upon the 
question of guilt or innocence, but that it was material as 
bearing upon the likelihood of defendant indulging in such 
conduct, was prejudicial error. State v. Sutton, 230 N. C. 
244 Sano. Hy.) (2d)e 921. 

Evidence of Improper Advances of Similar Nature.—In 
a prosecution under this section allegedly committed upon 
defendant’s daughter, testimony of an older daughter, that 
within the past three years defendant several times had 
made to her improper advances of a similar nature, was 
competent solely for the purpose of showing intent or guilty 
knowledge. State v. Edwards, 224 N. C. 527, 31 S. E. (2d) 
516. 

a 
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Evidence held sufficient to support conviction in a prose- 
cution under this section, State v. Bryant, 228 N. C. 641, 
46 S. E. (2d) 847. 

Variance as to Time.— 

Time is not of the essence of the offense denounced by 
this section, and on trial of an indictment for carnal knowl- 

edge of a female under 16 years of age a variance between 
allegation and proof as to the date is not material, the stat- 
ute of limitations not being involved. State v. Baxley, 223 
Nowe elOstce Ss) Pie ed) soaks 

§ 14-27. Jurisdiction of court; offenders classed 
as delinquents. 

Editor’s Note.—Session Laws 1947, ¢. 383, amending §§ 
14-319, 51-2 and 51-3 provides that its provisions shall in 
no wise affect this section. 

Art. 8. Assaults. 

§ 14-29. Castration or other maiming without 
malice aforethought. 

“To wound” is distinguished from “to maim” in that the 
latter implies a permanent injury to a member of the body 

or renders a person lame or defective in bodily vigor. State 
v. Malpass, 226 N. C. 403, 38 S. E. (2d) 156, 157. 
Where there was no evidence of permanent injury to 

the privy parts of the prosecuting witness, it was error 
for the court to submit to jury the question of the guilt 
of defendant under this section. Id. 

§ 14-31. Maliciously assaulting in a_ secret 
manner, 

Cited in State v. Perry, 225 N. C. 174, 33 S. E. (2d) 869; 

State v. Williams, 229 N. C. 348, 49 S. E. (2d) 617. 

§ 14-82. Assault with deadly weapon with in- 
tent to kill resulting in injury. 
The law of self-defense in cases of homicide applies also 

in cases of assault with intent to kill, and an unsuccessful 
aitempt to kill cannot be justified unless the homicide 
would have been excusable if death had ensued. It fol- 
lows that where an accused has inflicted wounds upon 
another with intent to kill such other, he may be absolved 
from criminal liability for so doing upon the principle of 
self-defense only in case he was in actual or apparent dan- 
ger of death or great bodily harm at the hands of such 
other. State v. Anderson, 230 N. C. 54, 51 S. E. (2d) 895. 
An indictment which follows substantially the language 

of this section as to its essential elements meets the re- 
quirements of law. State v. Randolph, 228 N. C. 228, 45 
Gye. (2d): 132. 

In an indictment charging an assault with intent to kill 
“and murder” the words ‘and murder” are surplusage and 
place no additional burden on the state. State v. Plem- 
mons, 230 N. C. 56, 52 S. E. (2d) 10. 
“A certain knife” is a sufficient description of the weapon 

in an indictment for assault with a deadly weapon with in- 
tent to kill, State v. Randolph, 228 N, C. 228, 45 S. E. 
(2d) 132. 

Injury Need Not Be Described in Indictment.—In an in- 
dictmemt, under this section, it is not necessary to describe 
the injury ‘further than in the words of the statute. State 

v. Gregory, 223 N. C. 415, 27 S. E. (2d) 140. 
Omission of “Assault with a Deadly Weapon” from 

Charge to Jury.—When accused is indicted, under this sec- 
tion, for an assault with intent to kill and with a deadly 
weapon, the omission, by the court in its charge, of ‘“‘as- 
sault with a deadly weapon” from the catalogue of permis- 
sible verdicts, does not deprive the jury of the statutory 
authority to consider it. State v. Bentley, 223 N. C. 563, 27 
ae (20) 8/7 0o% 
The term “intent to kill’ is self-explanatory and the trial 

court is not required to define the term in its charge. State 
vy. Plemmons, 230° N. C. 56, 52 S. E. (2d) 10. 
The deadly character of a weapon may be inferred by 

the jury from the manner of its use and the injury in- 
flicted, and evidence of slashes with a knife across the 
upper arm and lower back along the belt line, producing 
cuts requiring 16 stitches to close, is sufficient for the 
jury to infer that the knife was a deadly weapon. State 

v. Randolph, 228 N. C. 228, 45 S. E. (2d) 132. 
Admissibility of Evidence.—See State v. Oxendine, 224 N. 

C. 825, 32 S. BE. (2d) 648. 
The introduction in evidence of the weapon used is not 

requisite to the admission of testimony as to the manner 

of its use and the injuries inflicted in establishing the 
character of the weapon as deadly. State v. Randolph, 

228) Ny C: 4228; £45 S18." (2d) .132, 
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Sufficiency of Evidence.— 
In a presecution under this section it was held that the 

evidence was amply sufficient to sustain a verdict of “guilty 

of an assault with a deadly weapon.” State v. Cody, 225 
NP Gess AGoeen e(2d) 71, 

Applied in State v. Jones, 229 N. C. 276, 49 S. E. 
463-3 Stately auuse,a 229 Ny C.¥ 536,050" S. i. 2d) 31k 

Cited in State v. Perry, 225 N. C. 174, 33 S. E. (2d) 869; 

State v. Williams, 229 N. C. 348, 49 S E. (2d) 617. 

§ 14-33. Punishment for assault—(a) In al! 
cases of an assault, with or without intent to kill 
or injure, the person convicted shall be punished 
by fine or imprisonment, or both, at the discretion 
of the court, subject to the provisions of subsec- 
tion (b). 

(b) Notwithstanding the provisions of subsec- 
tion (a), the punishment in cases of assaults, as- 
saults and batteries, and affrays shall not exceed 
a fine of fifty dollars ($50.00) or imprisonment for 
thirty days, when no deadly weapon has been used 
and no serious damage done except in cases of: 

(1) Assault with intent to kill, or 
(2) Assault with intent to commit rape, or 
(3) Assault or assault and battery by any 

man or boy over eighteen years old on any fe- 
male person, or 

(4) The person committing the assault, (ex- 
cluding and excepting parents, school teachers, 
guardians or persons in loco parentis), is eight- 
een years old or over, and the person on whom 

the assault is committed is under the age of 
twelve years. 
(c) In all cases of assault, assault and battery, 

and affrays, wherein deadly weapons are used and 
serious injury is inflicted, and the plea of the de- 
fendant is self-defense, evidence of former threats 
against the defendant by the person alleged to 
have been assaulted by him, if such threats shall 

have been communicated to the defendant before 
the altercation, shall be competent as bearing up- 
on the reasonableness of the claim of apprehen- 
sion by the defendant of death or serious bodily 
harm, and also as bearing upon the amount of 
force which reasonably appeared necessary to the 
defendant, under the circumstances, to repel his 
assailant. (Rev., s. 3620; Code, s. 987; 1870-1, c. 
BO Sees LOLO~S5u Cogs Oy. Se O51 8795 0C.» 92,0880 12; 165 

1911, c. 193; 1933, c. 189; 1949, c. 298; C. S. 4215.) 
Editer’s Note—The 1949 amendment this 

tion. See 27 N. C. Law Rev. 450. 
This section creates no new offense and relates only to 

punishment. Under its provisions all assaults and assaults 
and batteries not made felonious by other statutes are gen- 
eral misdemeanors punishable in the discretion of the court, 
except where no deadly weapon had been used and no se- 
rious damage done, the punishment may not exceed a fine 

of $50 or imprisonment for 30 days, unless the assault is 
committed upon a female by a man or boy over 18 years 
of age. Assaults and assaults and batteries upon a fe- 
male by a man or boy over 18 years of age are expressly 

excluded from the proviso or exception and they remain 
general misdemeanors. State v. Jackson, 226 N. C. 66, 67, 
S6a:5. Be (2d) 700: 

Punishment—Extent.— 

Where in a trial of an indictment, under the preceding 

section, defendant is convicted of an assault with intent 
to kill and judgment rendered that defendant serve not less 

than three nor more than four years in the State’s prison, 
there is error, as the offense described in the verdict is at 
most a misdemeanor punishable by fine and imprisonment, 
or both, in the discretion of the court as provided by this 
section. State v. Gregory, 223 N. C. 415, 27 S. E. (2d) 140, 
When no time is fxed by the statute, imprisonment for 

two years, as in the case of an assault with a deadly weapon, 
will not be held to be cruel and unusual, and violative of 
article I, section 14 of the constitution. State v. Crandall, 
225 N. C. 148; 150,33 Sh EH .2(Zd)i 861. 
Where the offense charged, an assault wherein serious 

damage was inflicted, was a misdemeanor, conviction thereof 

(2d) 

rewrote sec- 
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did not support judgment of imprisonment in the state’s 

prison from two to five years. State v. Malpass, 226 N. 

C. 403, 38 S. E..@d), 156. 
Effect of Acquittal on Part of Verdict.—The fact that the 

jury convicted defendant of assault with a deadly weapon, 

after it had acquitted him in a previous part of the ver- 

dict of assault with a deadly weapon doing serious injury, 

does not entitle him to his discharge on his motion in arrest 

of judgment. State v. Bentley, 223 N. C. 563, 27 S. E. (2d) 

738. 
Jurisdiction Where No Deadly Weapon Used and No 

Serious Injury Done.—Long prior to the enactment of the 

preceding section, the Legislature had dealt with the gen- 

eral subject of assault—including assault as known at the 

common law—and had attempted to lay down a schedule 

of punishments according to the aggravation of the of- 

fense, and at the same time, by the first proviso of this 

section, taken in connection with Art. IV, sec. 27, of the 

Constitution, carved out of the general jurisdiction of as- 

saults given the courts an original and exclusive jurisdic- 

tion in the courts of the justice of the peace, where no 

deadly weapon had been used and no serious injury in- 

flicted. State v. Gregory, 223 N. C. 415, 418, 27 S. E. (2d) 

140. 
Presumption That Accused Is over Eighteen.—Where a 

male defendant is charged with an assault upon a female 

there is a rebuttable presumption that defendant is over 

18 years of age, which presumption, in the absence of evi- 

dence to the contrary, is evidence to be considered by the 

jury; but this does not imply that the jury is not required 

to determine defendant’s age. State v. Lewis, 224 N. C. 

774, 32 S. E. (2d) 334, citing State v. Lefler, 202 N. C. 700, 

163 S. E. 873; State v. Jones, 181 N. C. 546, 106 S. E. 817. 

Jury to Determine Defendant’s Age.—In order to sup- 

port the sentence as for a general misdemeanor it is re- 

quired that the jury determine in its verdict specifically or 

by reference to the charge, that defendant is a male and 

was over eighteen years of age at the time of the assault. 

State v. Grimes, 226 N. C. 523, 39 S. E. (2d) 394. 

Where there is no finding by jury that defendant was a 

man or boy over eighteen years of age at the time of the 

assault, judgment is not supported by the verdict, and a 

venire de novo will be ordered. Id, 
Evidence Sufficient under Section.— 

Where a female was approached at night on a city street 
by defendant, who made improper proposals and indecently 

exposed his person, without touching the said female, who 

thereupon ran a short distance to her home, the evidence 
is insufficient to support a conviction of assault with in- 

tent to commit rape, although it would warrant a convic- 
tion of an assault upon a female. State v. Gay, 224 N. C. 
141, 29 S. E. (2d) 458. 

In a criminal prosecution upon an indictment charging 

defendant with assault with intent to commit rape wherein 
defendant tendered to the court a plea of guilty of an as- 
sault upon a female, it was held that while the court found 
that the assault was aggravated, shocking and outrageous 
to the sensibilities and decencies of right-thinking citizens, 
the court did not find the offense to be infamous and that 
the plea tendered by defendant, and accepted by the court, 
did not constitute a plea of guilty to an infamous offense, 
but, on the contrary, constituted a plea of guilty of a mis- 
demeanor punishable as provided in this section. State v. 
Tyson, 223 N. C. 492, 493, 27 S. E. (2d) 113. 

In State v. Moore, 227 N. C. 326, 42 S. E. (2d) 84, the 
court held the evidence sufficient to sustain a verdict of 
guilty of assault upon a female. 

Evidence Insufficient.—In State v. Silver, 227 N. C. 352, 
42 S. E. (2d) 208, the court held the evidence insufficient 
to sustain a verdict of guilty of an assault upon a female. 

Cited in State v. Perry, 225 N. C. 174, 33 S. E. (2d) 869. 

§ 14-34. Assaulting by pointing gun. 
Accidental Discharge of Gun, etc.— 
In accord with 1st paragraph in original. 

Boldin, 227 N. C. 594, 595, 42 S, E. (2d) 897. 

Art. 10. Kidnapping and Abduction. 

§ 14-39. Kidnapping. 
Definition—Under this section kidnapping is the taking 

and carrying away of a human being by physical force or 
by fraud, done unlawfully or without lawful authority, and 
a charge to jury defining the offense as forcibly taking 
and carrying away of a human being is erroneous as be- 
ing incomplete definition of the crime. State vy. Wither- 
ington; 226) N.C; 211, 37a Sambeed)) 1497. 
Taking and Carrying Away.—Under this section, regard- 

less of the means used, by which the taking and carry- 

See State v. 
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ing away of a human being is effected, there must be 
further finding that such taking and carrying away was 
unlawful or done without lawful authority, or effected 
by fraud. State v. Witherington, 226 N. C, 211, 213, 37 
S. E. (2d) 497. 

§ 14-41. Abduction of children. 

Use of Wrong Expression in Charge to Jury.—The rule 
that what the court says to the jury is to be considered in 
its entirety and contextually saves from successful attack 

the use, on a trial for abduction, of the expression ‘‘taken 
out,’”? where the jury must have understood from the en- 
tire charge that the court meant thereby “taken away.” 
State v. Truelove, 224 N. C. 147, 29 S. E. (2d) 460. 

Art. 11. Abortion and Kindred Offenses. 

§ 14-44, Using drugs or instruments to destroy 
unborn child. 

This section and § 14-45 create separate and distinct of- 
fenses, the first statute being designed to protect the life 
of a child in ventre sa mere, and the second being pri- 
marily for the protection of the woman. State v. Jor- 
don, 227 N. C. 579, 42 S. E. (2d) 674; State v. Green, 230 
IN. GC. 381," 53), S. sea) pedo. 

The words “either pregnant or quick with child’ con- 
tained in this section mean “‘pregnant with child that is 
quick,” since otherwise the words “or quick with child” 
would be merely confusing surplusage, and since the sine 
qua non of the offense is the intent to destroy the child 
in ventre sa mere, which must be quick before it has in- 
dependent life. State v. Jordon, 227 N. C. 579, 42 S. E. 
(2d) 674; State v. Green, 230 N. C. 381, 53 S. E. (2d) 285. 

Thus, evidence that defendant, with intent to produce 
a miscarriage, gave a certain drug to a woman within 
thirty days after she had conceived, is insufficient to be 
submitted to the jury in a prosecution under this sec- 

tion since in such instance the child could not be quick. 
State v. Jordon, 227 N. C. 579, 42 S. E. (2d) 674. 

Joinder of Offenses.— 

Upon the trial on an indictment charging the perform- 
ance of an operation on a woman (1) quick with child, 

with intent to destroy the child, and (2) with intent to 
procure a miscarriage, there was a verdict of guilty, and 
upon the jury being polled, each juror stated that the ver- 
dict related to the first count, which verdict was entered; 
and upon retirement and further consideration of the sec- 
ond count, as instructed, the verdict on that count was not 
guilty, the defendant is not prejudiced thereby. State v. 
Dilliard, 223 N. C. 446, 27 S. E. (2d) 85. 
Nonsuit for Variance.—Where warrant charged that de- 

fendant feloniously advised a woman pregnant with child 
to take certain medicines with intent to destroy such child, 
and the evidence tended to show that this was prior to 
the time the child was quick, nonsuit for fatal variance 
should have been allowed. State v. Green, 230 N. C. 381, 53 
S. E. (2d) 285. 

§ 14-45. Using drugs or instruments to produce 
miscarriage or injure pregnant woman. 

Cross Reference.— 

See annotations under § 14-44. 
Evidence.—In a prosecution for aiding and abetting in an 

abortion, it was held that the evidence was sufficient to take 
the case to the jury. State v. Manning, 225 N. C. 41, 33 
S. E. (2d) 239; State v. Choate, 228 N. C. 491, 46 S. E. (2d) 
476. 
Where defendant’s defense to a charge of criminal abor- 

tion is that the operation was necessary to save the life 
of the mother, evidence that defendant had committed pre- 
vious abortions is competent to show animus; but where 
Gefendant denies he performed the operation charged, evi- 
dence of previous abortions committed by him is incompe- 
tent. State v. Choate, 228 N. C. 491, 46 S. E. (2d) 476. 

Art. 14. Burglary and Other Housebreaking. 

§ 14-51. First and second degree burglary. 
In General.— 
Burglary is a common law offense, the elements of which 

are the breaking and entering during the nighttime of a 
dwelling or sleeping apartment with intent to commit a 
felony therein and whether the building is occupied at the 
time affects only the degree. State vy. Mumford, 227 N. 
Ghys2s 74 ASo ee etd) «201. 

The purpose of the statute is to protect the habitations 
of men, where they repose and sleep, from meditated harm. 
State v. Surles, 230 N. C. 272, 52 S. E. (2d) 880. 
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The sleeping apartment referred to in this section is one 
in which a person regularly sleeps. State v. Foster, 129 N. 
C. 704, 40 S. E. 209. And a room in a storehouse in which 
there is a cot occasionally occupied at night by a guard is 
not a sleeping apartment within the terms of the statute. 

United States v. Brandenburg, 144 F. (2d) 656. 

Evidence held sufficient to overrule defendant’s motion to 

nonsuit in a prosecution for burglary. State v. Surles, 230 

Nee C2729 520Ss8 Ba G20) e880, 
The jury may convict of an attempt to commit burglary 

in the second degree where the prosecution is for burglary 

in the first degree. State v. Surles, 230 N. C. 272, 52 S. 

E. (2d) 880. 
Verdict of Guilty in First Degree upon Trial for Burglary 

in Second Degree Set Aside.—Where defendant was tried 
for burglary in the second degree on indictment charging 
burglary in the first degree, and the verdict, as rendered, 
showed defendant was convicted of burglary in the first 
degree, or was guilty “as charged in the bill of indict- 
ment,” the fact that clerk certified “that defendant was 
guilty of second degree burglary as charged in the bill of 
indictment” which was merely the clerk’s interpretation 
of verdict, rather than a precise certification of it, was 
not sufficient to deny motion to set aside verdict. State 
Vadiordan. ecco NJaGs ISSto/alore Lt (cd) bn 
Cited in State v. Mathis, 230 N. C. 508, 53 S. E. (2d) 666, 

§ 14-52. Punishment for burglary——Any person 
convicted, according to due course of law, of the 
crime of burglary in the first degree shall suffer 
death: Provided, if the jury when rendering its 
verdict in open court shall so recommend, the 
punishment’ shall be imprisonment for life in the 
state’s prison, and the court shall so instruct the 
jury. Anyone so convicted of burglary in the 
second degree shall suffer imprisonment in the 
state’s prison for life, or for a term of years, in 
the discretion of the court. (Rev., s. 3330; Code, 
s. 994; 1889, c. 434, s. 2; 1870-1, c, 222; 1941, c. 
215, s. 14/1949, ¢: 299, s. 2; C. S, 4233.) 
Editcr’s Note.—The 1949 amendment rewrote this section. 

Section 5 of the amendatory act provides that it shall be 
effective as of March 11, 1949, not excepting trials for of- 
fenses committed prior thereto. For brief comment on 
amendment, see 27 N. C. Law Rev. 449. 

It is error for the court to fail to charge the jury in a 
prosecution for burglary in the first degree that it may 
return a verdict of guilty of burglary in the first degree 
with recommendation of imprisonment for life. State v. 
Mathis, 230 N. C. 508, 53 S. E. (2d) 666. 
Permissible Verdicts When Jury Finds Facts Constituting 

Burglary in First Degree—Taking §§ 14-52 and 15-171 to- 
gether, when in a case in which the charge is burglary 
in the first degree the jury finds from the evidence and be- 
yond a reasonable doubt facts constituting burglary in the 
first degree, one of three verdicts may be returned: (1) 
Guilty of burglary in the first degree, which carries a 
mandatory death sentence; (2) guilty of burglary in the 

first degree, with recommendation of imprisonment for life, 
which calls for a sentence to life imprisonment; and (3) if 
the jury ‘deem it proper so to do,” guilty of burglary in 
the second degree, for which the sentence may be life im- 
prisonment, or imprisonment for a term of years in the 
discretion of the judge. State v. Mathis, 230 N. C. 508, 
b3° oo. &. (2d) 666. 
Formerly a verdict of guilty of burglary in the first de- 

gree made a death sentence mandatory. But since the en- 
actment of the proviso in 1941, when the jury recommends 
imprisonment for life, the death penalty is thereby elimi- 
nated, and sentence of life imprisonment is mandatory, 
State v. Mathis, 230 N. C. 508, 53 S. E. (2d) 666. 
Applied in In re McKnight, 229 N. C. 303, 49 S. E. (2d) 

753, 
Cited in State v. Jordan, 226 N. C. 155, 37 S. E. (2d) 111. 

§ 14-54. Breaking into or entering houses other- 
wise than burglariously. oh 
Intent Must Be Shown.— z 
Felonious intent is an essential element of the crime de- 

fined in this section. It must be alleged and proved, and 
the felonious intent proven must be the felonious intent 
alleged, which is the ‘‘intent to steal.” State vy. Friddle, 223 
ge 290;,. 200,25). 95.85. (2d) 75le 
Proof of Breaking Not Essential.—Housebreaking or non- 

burglarious breaking is a statutory and not a common 
law offense, and under this section it is unlawful to enter 
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a dwelling with intent to commit a felony therein, either 
with or without a breaking, and therefore while evidence 
of a breaking, when available, is always relevant, proof 
of a breaking is not essential to sustain conviction. State 
ve Mumfordj9227 No. G°132,4l) Sov Be. (2d) 201. 
Indictment under This Section or § 14-51—Where on ap- 

peal defendant’s motion to set aside the verdict should 
have been allowed for want of evidence of defendant’s 
guilt of second degree burglary and want of charge of 
second degree burglary in the indictment, upon the new 
trial ordered, defendant may be tried upon the original 

bill of burglary in the first degree, or upon an indictment 
under this section. State v, Locklear, 226 N. C. 410, 38 
SS, a (2d)s 1626 

Applied in State vy. Minton, 228 N. C. 518, 46 S. E. (2d) 
296. 

Cited in In re McKnight, 229 N. C. 303, 49 S. E. (2d) 753. 

§ 14-55. Preparation to commit burglary or 
other housebreakings. 

Under this section, the gravamen of the offense is the 
possession of burglar’s tools without lawful excuse, and the 
burden is on the State to show two things: (1) That the 
person charged was found having in his possession an im- 
plement or implements of housebreaking enumerated in, 
or which come within the meaning of the statute; and 
(2) that such possession was without lawful excuse. State 
v. Boyd, 223 N. C. 79, 83, 25 S. E. (2d) 456. 

But the phrase “without lawful excuse’? must be con- 
strued in the spirit of this section, and, even though the 
possession of the pistols and blackjack be unlawful, and 

even though defendants possessed the pistols and_ black- 
jack for the purpose of personal protection in the unlawful 
transportation of intoxicating liquor, such possession is not 

within the meaning of this section. State v. Boyd, 223 N. 
C79 E8529 25, Oe rant 2d),.456, 

Separate Offenses.—The offense of being armed with 
any dangerous weapon with intent to break and enter a 
dwelling or other building and commit a felony therein, 
and the offense of possessing, without lawful excuse, im- 
plements of housebreaking, are separate and distinct of- 
fenses, under this section, the first requiring a presently 
existing intent to break and enter, and the second mere 

possession, without lawful excuse, of implements of house- 
breaking, which infers no personal intent but rather the 
purpose for which the implements are kept. State v. Bald- 
win, 226 N. C. 295, 37 S. EB. (2d) 898. 

Judicial Knowledge of Housebreaking Implements.—Al- 

though a Stillson wrench, a brace, drills of varying sizes, 
detonating caps, flashlight batteries, gloves, dynamite, bul- 
lets, a drill chuck key, and other like articles, are articles 
having legitimate uses, the court will take judicial knowl- 
edge that they are, in combination, implements of house- 
breaking. State v. Baldwin, 226 N. C. 295, 37 S. E. (2d) 
898. 

Sufficiency of Evidence.In State v. Boyd, 223 N. C. 79, 
84, 25 S. E. (2d) 456, it was held that the evidence failed 
to show that any of the articles found in the automobile 
was an implement made and designed for the express pur- 
pose of housebreaking, within the terms of this section. 
Evidence tending to show that officers searched a car 

owned by defendant and to which defendant had the key, 
and found therein implements which, in combination, as a 
matter of common knowledge, are implements of house- 
breaking, is sufficient to overrule defendant’s motion to 
nonsuit in a prosecution under this section. State v. Bald- 
Win 2260 Now C2. 2955037 “So (2d) 898; 
Cited in State v. Surles, 230 N, C. 272, 52 S. E. (2d) 880. 

§ 14-57. Burglary with explosives. 
“Burglary with explosives’? was unknown to the common 

law. Obviously, it is separate and distinct from the crime 
of burglary named in § 14-51. United States v. Branden- 
burg, 144 F. (2d) 656. 

Applied in In re McKnight, 229 N. C. 303, 49 S. E. (2d) 
Z5ap 

Art. 15. Arson and Other Burnings. 

§ 14-58. Punishment for arson.—Any person 
convicted according to due course of law of the 
crime of arson shall suffer death: Provided, if the 
jury shall so recommend, at the time of rendering 
its verdict in open court, the punishment shall be 
imprisonment for life in the state’s prison, and 
the court shall so instruct the jury. (Rev., s. 
38856 .Code,.s.n9853 Re -C.,.c. 34,8.) 23-1870-1,%c. 
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weer, L041 Ce O15, 'S, (oe 1040 AC, Ode eS: hoo 
4238.) 
Editor’s Note.—The 1949 amendment rewrote this section. 

Section 5 of the amendatory act provides that it shall be 
effective as of March 11, 1949, not excepting trials for of- 
fenses committed prior thereto. For brief comment on 
amendment, see 27 N. C. Law Rev. 449. 

Evidence held admissible in prosecution for arson as tend- 
ing to show ill will towards occupants of house burned and 

as being part of res gestae. State v. Smith, 225 N. C. 78, 
Soe. He (2d) 472. 
The death sentence is mandatory upon a verdict of guilty 

of arson when there is no recommendation by the jury in 
respect to the punishment. State v. Anderson, 228 N. C. 
720, 47 S. E, (2d) 1. 

Art. 16. Larceny. 

§ 14-71. Receiving stolen goods.—If any person 
shall receive any chattel, property, money, valu- 
able security or other thing whatsoever, the steal- 
ing or taking whereof amounts to larceny or a 

felony, either at common law or by virtue of any 
statute made or hereafter to be made, such person 

knowing the same to have been feloniously stolen 
or taken, he shall be guilty of a criminal offense, 
and may be indicted and convicted, whether the 

felon stealing and taking such chattels, property, 
money, valuable security or other thing, shall or 
shall not have been previously convicted, or shall 
or shall not be amenable to justice; and any such 
receiver may be dealt with, indicted, tried and 
punished in any county in which he shall have, 
or shall have had, any such property in his pos- 
session or in any county in which the thief may 
be tried, in the same manner as such receiver may 
be dealt with, indicted, tried and punished in the 
county where he actually received such chattel, 

money, security, or other thing; and such re- 

ceiver shall be punished as one convicted of lar- 
Cenly (Rev., Saeles Code,’ S$ L0743> RAceeea 
$056; 1797, c. S8G,05 005d 940, ci 45 ie) tees. 
4250.) 

Editor’s Note.—The 1949 amendment substituted “criminal 
offense” for ‘‘misdemeanor” in line eight. For brief com- 
ment on amendment, see 27 N. C. Law Rev. 448. 
As to elements of crime of receiving stolen goods, see 

ZO ON. Cob aw Rey: ai92 
The criminality of the action denounced by this section 

consists in receiving with guilty knowledge and felonious 
intent goods which previously had been stolen. Sufficient 
evidence of all the essential elements of the offense must 
be made to appear in order to sustain a conviction. State 
Vv. Yow, 227 IN. C.''585, 587; 42°°S." By (2d)’ “66I; 

Test of Felonious Intent.—In a prosecution under this 

section, the test of felonious intent is whether the prisoners 
knew, or must have known, that the goods were stolen, 
not whether a reasonably prudent person would have sus- 
pected strangers calling at a very early morning hour. 

State v. Oxendine, 223 N. C. 659, 27 S. E. (2d) 814. 
The Inference or Presumption, etc.— 
In accord with original. See State v. 

CERGEGRYG VE ASE DRE TLC Coan 

Recent possession of stolen property, without more, raises 
no presumption in a prosecution for receiving stolen goods 
with knowledge that they had been feloniously stolen, and 
an instruction that recent possession raised no presumption 
of guilt but raised a presumption of fact to be considered 
by the jury in passing upon the guilt or innocence of de- 
fendant, must be held for reversible error. State v. Jar- 
kin, 229 N. C. 126, 47 S. E. (2d) 697. 

Conviction of Larceny Is Tantamount to Acquittal on 
Charge of | Receiving.—Upon an indictment for larceny and 
for receiving Property, knowing the same to have been 
stolen, a verdict of guilty of larceny is tantamount to an 
acquittal on the charge of receiving. State v. Holbrook, 
2239 NweG.* 6225727'S)) 2 (2d) 725% 

Evidence held sufficient to go to jury upon charge of re- 
ceiving stolen property with knowledge that it had been 
feloniously stolen. State vy. Larkin, 229 N. C. 126, 47 S. 
E. (2d) 697. 

Punishment.—Upon a plea of nolo contendere to a charge 

Yow, 227 N. C. 
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of receiving cigarettes of the value of $75.00 knowing them 
to have been stolen, a sentence of imprisonment at hard 
labor for not less than three years nor more than five 
years is within the limits prescribed by this section and 
§§ 14-1, 2 and 3, and therefore defendant’s contention that 
the punishment imposed is excessive for the offense charged 
is not meritorious. State v. Mounce, 226 N. C. 159, 36 
S. E. (2d) 918: 
Applied in State v. Law, 228 N. C. 443, 45 S. E. (2d) 374. 
Cited in State v. Law, 227°N. C. 103, 40S. E. (2d) 699. 

§ 14-72. Larceny of property, or the receiving 

of stolen goods, not exceeding one hundred dol- 
lars in value—vThe larceny of property, or the re- 
ceiving of stolen goods knowing them to be stolen, 
of the value of not more than one hundred dol- 
lars, is hereby declared a misdemeanor, and the 
punishment therefor shall be in the discretion of 
the court. If the larceny is from the person, or 
from the dwelling by breaking and entering, this 
section shall have no application: Provided, that 
this section shall not apply to horse stealing. In 
all cases of doubt the jury shall, in the verdict, 
fix the value of the property stolen. (Rev., s. 
3506; 1895, c. 285; 1913, c. 118, s. 1; 1941, ¢. 178, 
SredFOd 0 cP 4b, Bes “C7 S14857) 
Editor’s Note.—The 1949 amendment substituted ‘‘one 

hundred” for ‘‘fifty” in the catchline of this section and 
also in the first sentence. For brief comment on amend- 
ment, see 27 N. C. Law Rev. 448. 

Evidence.—In a prosecution for larceny and receiving of 

paper, evidence of size, weight, quantity and value of the 
paper, from experienced witnesses, who based their opinions 
on personal observation, is admissible to show a value of 
more than $50 (now $100) to establish a felony under this 

section, State v. Weinstein, 224 N. C. 645, 31 S. E. (2d) 920. 
Cited in State v. Jones, 227 N. C. 47, 40 S. E. (2d) 458. 

§ 14-73. Jurisdiction of the superior courts in 
cases of larceny and receiving stolen goods.—The 
superior courts shall have exclusive jurisdiction 
of the trial of all cases of the larceny of property, 
or the receiving of stolen goods knowing them 
to be stolen, of the value of more than one hun- 
dred sdollarsiGlOLS, 5 Ciel L Sip seme sel Otome Comes. eS: 
2; 1949, c. 145, s. 3; C. S. 4252.) 
Editer’s Note.—The 1949 amendment substituted “one 

hundred” for ‘‘fifty’? near the end of the section. For 
brief comment on amendment, see 27 N. C. Law Rev. 448. 

For subsequent law affecting this section, see § 14-73.1. 

§ 14-73.1. Jurisdiction generally in cases of lar- 
ceny and receiving stolen goods; petty misde- 
meanors.—The offenses of larceny and the re- 
ceiving of stolen goods knowing the same to have 
been stolen, which are made misdemeanors by 
article 16, subchapter V, chapter 14 of the General 
Statutes, as amended, are hereby declared to be 
petty misdemeanors, and jurisdiction to hear, try 
and finally dispose of such offenses committéd 
within their respective territorial jurisdictions, is 
hereby vested in all courts established by a spec- 
ial act ot the legislature or pursuant to the provi- 
sions of chapter 7 of the General Statutes which 

now possess jurisdiction of misdemeanors which 
are punishable in the discretion of the court. 
(1949, c. 145, s. 4.) 
Editor’s Note.—For brief comment on section, see 27 N. 

C. Law Rev. 448, 

§ 14-75. Larceny of chose in action—lIf any 
person shall feloniously steal, take and carry away, 

or take by robbery, any bank-note, check or other 

order for the payment of money issued by or 

drawn on any bank or other society or corporation 
within this state or within any of the United 

States, or any treasury warrant, debenture, cer- 

tificate of stock or other public security, or cer- 

a 



109 ] 1949 SUPPLEMENT 

tificate of stock in any corporation, or any order, 
bill of exchange, bond, promissory note cr other 

obligation, either for the payment of money or for 
the delivery of specific articles, being the property 
of any other person, or of any corporation (not- 

withstanding any of the said particulars may be 
termed in law a chose in action), such felonious 

stealing, taking and carrying away, or taking by 
robbery, shall be a crime of the same nature and 
degree and in the same manner as it would have 
been if the offender had feloniously stolen, or 
taken by robbery, money, gocds or property of 
the same value, and the offender for every stich 

offense shall suffer the same punishment and be 
subject to the same pains, penalties and disabilities 
as he should or might have suffered if he had felo- 
niously stolen or taken by robbery money, goods 
or other property of such value. (Rev., s. 3498; 
Code: ig. .10643R. Ofte. 34592021811 te..814ie. 15 
1945, ._635° Cy 5. 4254.) 
Editor’s Note.—The 1945 amendment substituted the word 

“crime’’ for the word “felony” in line seventeen and the 
words “the same value” for the words “any value” in line 
twenty-one. It also inserted the word “such”? before the 
word “value” in the last line. 

Art. 17. Robbery. 

§ 14-87. Robbery with firearms or other dan- 
gerous weapons. 

The primary purpose and intent of the legislature in en- 
acting this section, was to provide for more severe pun- 

ishment for the commission of robbery when such offense 
is committed or attempted with the use or threatened use 

of firearms or other dangerous weapons. It does not add 
to or subtract from the common law offense of robbery 
except to provide that when firearms or other dangerous 
weapons are used in the commission or attempted com- 

mission of the offense sentence shall be imposed as therein 
directed. State v. Jones, 227 N. C. 402, 405, 42 S. E. (2d) 
465. 

The main element of the offense is force or intimidation 
occasioned by the use or threatened use of firearms. State 
v. Mull, 224 N. C. 574, 31 S. E. (2d) 764. 

It is not necessary to describe accurately or prove the 
particular identity or value of the property, further than 
to ghow it was the property of the person assaulted or 
in his care, and had a value. State v. Mull, 224 N. C. 
5745761 5S. Fe (2d), 764; 
An indictment for robbery with firearms will support a 

conviction of the lesser offenses of common law robbery, 

assault, larceny from the person, or simple larceny, if there 
is evidence of guilt of such lesser offenses. State v. Bell, 
228 N. C. 659, 46 S. E. (2d) 834. See §§ 15-169, 15-170, and 
notes. 

Evidence.—Upon a conviction of robbery with firearms, 

the verdict conforming to the charge and evidence, there is 
no error where evidence, of a demand on the victim for 
property not mentioned in the indictment, was admitted 
without objection and referred to in the court’s charge. 
State v. Mull, 224 N. C. 574, 31 S. E. (2d) 764. 

Art. 18. Embezzlement. 

§ 14-90. Embezzlement of property received by 
virtue of office or employment. 

The offense of embezzlement is exclusively statutory, and 
this section does not embrace a vendor in an executory 
contract of purchase and sale. State v. Blair, 227 N. C. 
70, 40 S. E. (2d) 460. 

Fraudulent intent which constitutes a necessary element 
of embezzlement, within the meaning of this section, is the 
intent of the agent to embezzle or otherwise willfully and 
corruptly use or misapply the property of the principal or 
employer for purposes other than those for which the prop- 
og is held. State v. Gentry, 228 N. C. 643, 46 S. E. (2d) 
863. 

Evidence Sufficient to Go to Jury.—The evidence tended 
to show that prosecuting witness requested defendant to 
refinance a chattel mortgage on the witness’ automobile, 
that defendant agreed to do so for a fee, that defendant 
obtained cash from a finance company on a second chat- 
tel mortgage and notes executed by the witness or pur- 
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ported to have been executed by him, and advised the wit- 
ness that he had sent the money to pay off the prior mort- 
gage, that the prior mortgage was not paid, and that de- 
fendant refused to reimburse the witness. It was held 
that the evidence was sufficient to be submitted to the 
jury on the charge of embezzlement by defendant of funds 
received by him as agent of the prosecuting witness. State 
v. Gentry, 228 N. C. 643, 46 S. E. (2d) 863. 

§ 14-96.1. Report to commissioner.—Whenever 
any insurance company, its manager, general 

agent or other representative knows or has rea- 
sonable cause to believe that any agent, broker or 

other representative of such company is guilty un- 
der the preceding section, it shall be the duty of 
such company, its manager, general agent or other 
representative, within thirty days after acquiring 

such knowledge to file with the commissioner a 
complete statement of all the relevant facts and 
circumstances. All such reports shall be priv- 

ileged communications, and when filed in good 
faith shall in nowise subject the company or indi- 

viduals making the same to any liability whatso- 
ever. The commissioner may suspend the license 
to do business in this state of any insurance com- 
pany, its general manager, agent or other repre- 
sentative who willfully fails to comply with this 
section. (1945, c. 882.) 

Art. 19. False Pretenses and Cheats. 

§ 14-100. Obtaining property by false tokens 
and other false pretenses, 
Elements of the Crime.— 
In accord with Ist paragraph in original. See State v. 

Davenport, 227 N. C. 475, 492, 42 S. E. (2d) 686. 
The Indictment.— 

Indictment held sufficient 
CS 4755 42> S28... *(2d): 686: 

Evidence held insufficient to sustain conviction in prose- 
cution under this section. State v. Yancey, 228 N. C. 313, 
45 S. E. (2d) 348. 

in State v. Davenport, 227 N. 

§ 14-101. Obtaining signatures by false pre- 
tenses.—If any person, with intent to defraud or 
cheat another, shall designedly, by color of any 
false token or writing, or by any other false pre- 
tense, obtain the signature of any perscn to any 
written instrument, the false making of which 
would be punishable as forgery, he shall be pun- 

ishable by fine of not less than one hundred dol- 
lars nor more than one thousand dollars, or by im- 

prisonment in the state’s prison for a term of not 
less than one year nor more than five years, or 
both, at the discretion of the court. (Rev., s. 3433; 

Code ws. 2026 > a1 871-25" ons 92202945) 00.) 635; 4G, 
S. 4278.) 
Editor’s Note.—Prior to the 1945 amendment this section 

also applied to obtaining property by false pretenses. 

§ 14-104. Obtaining advances under promise to 
work and pay for same. 
Warrant Must Allege Intent to Cheat.—A warrant charg- 

ing defendant with obtaining a money advance under prom- 
ise to do certain work, and with failure to perform the 
work, without alleging that the advance was obtained with 
intent to cheat or defraud, is fatally defective. State v. 
Phillips, 228 N. C. 446, 45 S. E. (2d) 535. 

§ 14-106. Obtaining property in return for 

worthless check, draft or order. 

Cited in Melton v. Rickman, 225 N. C. 700, 36 S. E. (2d) 

270, 102 A. Ly. Rea/ 9s. 

§ 14-107. Worthless checks. 
The word “credit” as used herein shall be con- 

strued to mean an arrangement or understanding 
with the bank or depository for the payment of 
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any such check or draft. The part of this sec- 
tion in brackets shall only apply to Pitt county, 
Robeson county, Iredell county, Martin county, 
Lee county, Rutherford county, Bladen county, 
Cumberland county, Mecklenburg county, Ca- 
tawba county, Sampson county, Alleghany county, 
Lenoir county, Randolph county, Gaston county, 

Hoke county, Madison county, Burke county, 
Transylvania county, Rockingham county, Hali- 
fax county, Hertford county, Richmond county, 
Chatham county, Pamlico county, Wake county, 
Haywood county, Granville county, Davidson 
county, Anson county, Carteret county, Davie 
county, Forsyth county, Greene county, Jackson 
county, Henderson county, Stokes county, On- 
slow county, Macon county, Currituck county, 
Chowan county, Vance county, Edgecombe 
county, Northampton county, Stanly county, Ca- 
barrus county, Mitchell county, Yancey county, 

Avery county, Alamance county, Franklin county, 
Yadkin county, Caldwell county, Gates county, 
Ashe county, Washington county, Nash county, 
Johnston county, Duplin county, Wayne county, 

Guilford county, Rowan county, Bertie county, 
Moore county, Harnett county, Columbus county, 
Watauga county, Lincoln county, Caswell county, 
Orange county, Buncombe county, Wilkes county, 
Hyde county, Swain county, Clay county, Graham 
county, Cherokee county, Scotland county, Union 
county, Surry county, Jones county and Beau- 
fort, county: (1925, c. 14°.1927,c 62° 1929 Jc, .9%3) 
ss. 1, 2; 1931, cc. 63, 138; 1933, cc. 43, 64, 93, 170, 
265, 362, 458; 1939, c. 346; 1949,-cc. 183, 332.) 

Editor’s Note.—The first 1949 amendment added Jones 
county and the second 1949 amendment added Beaufort 
county to the list of counties set out in the third paragraph. 
As only this paragraph was affected by the amendments the 
rest of the section is not set out. 

It is not the attempted payment of a debt that is con- 
demned by the statute, but the giving of a worthless check 
and its consequent disturbance of business integrity. State 

v. White, 2307N, Cyeolsnso 6.98 (ed), 436; 

Punishment.—A sentence to 18 months’ labor on the rcads 
entered upon defendant’s plea of guilty to a charge of draw- 
ing and uttering a worthless check was held not to be 
“cruel and unusual’? in a constitutional sense. State v. 
Wihite, <230 UN. Cr 513053. S. (2d) asa, 

Art. 20. Frauds. 

§ 14-117.1. Use of words “army” or “navy” in 
name of mercantile establishment.—It shall be 
unlawful for any person, firm, or corporation, to 
use the words “army” or “navy” or either, or both, 
in the name or as a part of the name of any mer- 
cantile establishment in this state which is not in 
fact operated by the United States government or 
a duly authorized agency thereof. 

Any person, firm or corporation violating the 
provisions of this section shall be guilty of a mis- 
demeanor and upon conviction thereof shall be 
subject to a fine of not less than twenty-five dol- 

lars ($25.00) nor more than five hundred dollars 
($500.00) for the first offense, and not less than 

fifty dollars ($50.00) nor more than one thousand 
dollars ($1,000.00) for each subsequent such 
offense. (1945, c. 879.) 

Local Modification.—Beaufort: 1949, c. 857. 

§ 14-118. Blackmailing. 

Circumstantial evidence held to sustain conviction of 
blackmail. State y, Strickland, 229 N. C. 201, 49 S. E. 
(2d) 469, 
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Art. 22. Trespasses to Land and Fixtures. 

§ 14-134. Trespass on land after being forbid- 
den; license to look for estrays. 

Applied in State v. Marsh, 225 N. C. 648, 36 S. E. (2d) 
244. 

§ 14-135. Cutting, injuring or reviewing anoth- 
er’s timber, 

As to larceny of wood from land, see § 14-80, 

§ 14-136. Setting fire to grass and brush lands 
and woodlands. 

Editor’s Note.— 
For comment on the 1943 amendment, see 21 N. C. Law 

Rev. 346. 

§ 14-140. Certain fires to be guarded by watch- 
man, 

Cited in State v. Swanson, 223 N. C. 442, 27 S. E. (2d) 122. 

Art. 26. Offenses against Public Morality and 
Decency. 

§ 14-177. Crime against nature. 

Cited in State v. Reid, 230 N. C. 561, 53 S. E. (2d) 849. 

§ 14-178. Incest between certain near relatives. 
Evidence.— 

In a prosecution under this section allegedly committed 
upon defendant’s daughter, testimony of an older daughter, 
that within the past three years defendant several times 
had made to her improper advances of a similar nature, was 
competent solely for the purpose of showing intent or guilty 
knowledge. State v. Edwards, 224 N. C. 527, 31 S. E. (2d) 
516. 

§ 14-180. Seduction. 
Three Elements of Offense.— 

In accord with original. See State v. Smith, 223 N. C. 
199, 25 S. E. (2d) 619. 
Requirement as to Innocence and Virtue.—Where there 

was evidence of the good reputation of prosecutrix before 
and at the time of the alleged illicit intercourse, it was 
held that this meets the requirement of this section on the 
element of innocence and virtue. State v. Smith, 223 N. C. 
199) 201, 25. S.\ E. (2d) 619: 

Testimony of Woman Must Be Corroborated as to Each 
Element.— 

To convict defendant of seduction as defined in this stat- 
ute the testimony of prosecutrix alone is not sufficient. 
There must be independent supporting evidence of each es- 
sential element of the crime. State v. Smith, 223 N. C. 
199, 201, 25S... ..(2d)) 619, 
Supporting Evidence Need Not Be Direct.— 
Testimony supporting prosecutrix, on an indictment for 

seduction under this section, need not be in\the form of 
direct evidence, for it is seldom possible to produce such 
proof in respect to some of the elements of the offense. 
Facts and circumstances tending to support her statements 
are sufficient. State v. Smith, 223 N. C, 199, 25 S. EB. (2d) 
619. 

Cited in State v. Hill, 223 N. C. 711, 28 S. E. (2d) 100. 

§ 14-183. Bigamy. 
Constitutionality.—This section, making bigamous  co- 

habitation in this State a felony is valid and offends 
neither the Federal nor State Constitutions. State v. Wil- 
liams, 224 N. C, 183, 29 S. E. (2d) 744, aff’d in Williams v. 
State, 325 U. S. 226, 65 S. Ct. 1092, 89 L. Ed. 1577, 157 A, 
ek (1366, 
Second Marriage Out of State.— 
In a prosecution for bigamous cohabitation based upon 

a second marriage in another state, the state must prove 
beyond a reasonable doubt, each of the essential elements 
of the offense. State v. Setzer, 225 N. C. 216, 37 S. E, 
(2d) 513. 
Aiding and Abetting by Marrying Outside of State.—In 

a prosecution upon an indictment charging defendant with 
aiding and abetting bigamy by entering into a marriage 
with a person then married and not divorced, evidence 
tending to show that the bigamous marriage was contracted 
in another state ousts the jurisdiction of the courts and 
requires dismissal. State v. Jones, 227 N. C, 94, 40 S. EB. 
(2d) 700. 
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Foreign Divorces.— 
In first paragraph in original the citation should be ‘175 

Na iGao4ae 
While decrees of divorce granted citizens of this State 

by the courts of another state, standing alone, are taken 
as prima facie valid, they are not conclusive; and, when 
challenged in a prosecution under this section, for bigamous 
cohabitation, the burden is on defendants to show to the 
satisfaction of the jury that they had acquired bona fide 
domiciles in the State granting their divorces and that such 
divorces are valid. State v. Williams, 224 N. C. 183, 29 S. 
BE. (2d) 744, aff’d in Williams v. State, 325 U. S. 226, 65 
SP Cty 1092, 989" Le deeios7, 407, A. Dy.” Ro 1366: 
A man and a woman, domiciled in North Carolina, left 

their spouses in North Carolina, obtained decrees of di- 
vorce in Nevada, married and returned to North Carolina 
to live. Prosecuted in North Carolina for bigamous co- 
habitation, they pleaded the Nevada divorce decrees in de- 
fense but were convicted. The court held that, upon the 
record, the judgments of conviction were not invalid as de- 
nying the Nevada divorce decrees the full faith and credit 
required by Art. IV, § 1 of the Constitution. Williams 
WreState, G2) U.. oe 220) 65" Ss. Ct.” 1092) "89. Ln ed: °1577, *157 
A. I, R. 1366, aff. State v. Williams, 224 N. C. 183, 29 
S. E. (2d) 744. 
Prima Facie Case Made Out.—Upon issues of traverse on 

indictment for bigamous cohabitation, the prosecution offer- 

ing evidence tending to show that defendants had been pre- 
viously married, that their respective spouses were still liv- 
ing, that defendants had undertaken to contract a marriage 
in another state and thereafter had cohabited with each 
other in this State, a prima facie case is made out and a 
demurrer to the evidence was properly overruled. State v. 
Williams, 224 N. C. 183, 29 S. E. (2d) 744, aff’d in Williams 
Veotates scam Useon 220," 65m o.rGe: 10929" 39"I, Ed. 15/77; 157 
A. L. R. 1366. 

Plea of Former Jeopardy Properly Overruled.—Where, in 
a criminal prosecution for bigamous cohabitation, there is 
a conviction and judgment chiefly on the grounds of in- 
sufficient service, which on appeal is affirmed by the Su- 
preme Court and reversed by the Supreme Court of the 

United States and remanded, upon the second trial on the 
issue of domicile only, the plea of former jeopardy and mo- 
tion to dismiss were properly overruled. State v. Williams, 
224 N. C. 183, 29 S. E. (2d) 744, aff’d in Williams v. State, 
B25. eo. 2e0, OD) ee Ct 10028 SO) Teed wil 577, a1 57 Ae. Ey, 
R. 1366. 
Venue.— 

The last line in this paragraph in original should be ‘‘87 
bye Es 27 9. 9 

Where the bigamous cohabitation took place in one 
county and the parties were apprehended in another county, 
the prosecution may be instituted in the county of their ap- 

prehension. State v. Williams, 224 N. C. 183, 29 S. E. (2d) 
744, ‘afd sin, Williams “v.e State, 325 U.j-S., 226, 65 S. Ct 
1092) C9 om Pd 1577, 157 VAL eye Re, 1366s 

§ 14-184. Fornication and adultery. 
For history of section, see State v. Davis, 229 N. C. 386, 

50S E. (ad) 32g 
of fornication and Offense Is Statutory.— The offense 

adultery is statutory. State vy. Ivey, 230 N. C. 172, 52 S, 
E. (2d) 346. 
“Lewdly and lasciviously cohabit’? implies habitual inter- 

course in the manner of husband and wife, and together 
with the fact of not being: married to each other, consti- 
tutes the offense, and in plain words draws the distinction 
between single or nonhabitual intercourse and the offense 
the statute means to denounce. State v. Davenport, 225 
WN. C, 13, 17, 33 S. E. (2d) 136; State v. Ivey, 230 N. C. 172; 
52 S. E. (2d) 346. 

Both defendants need not be convicted of mutual intent 
to visclate the law before conviction of one of them can be 
sustained. State v. Davenport, 225 N. C. 13, 33 S. E. (2d) 
136. 
The warrant or indictment must set forth the essential 

elements of the offense of fornication and adultery, State 
Mayev~ecoumiNe: C. 172,°52° S77 k., (2d) 346. 
A warrant charging that defendant did lewdly and las- 

civiously associate with a woman to whom he was not mar- 
ried and ‘‘did engage in an act of intercourse’ with her, 
fails to charge the statutory offense of fornication and adul- 
tery, and judgment against defendant was arrested by the 
supreme court ex mero motu. Id. 
Eyidence.— 
On a prosecution upon indictment charging fornication 

and adultery, where the state’s evidence tended to show 
that defendants were constantly together, day and night, 
on the streets and in several different homes maintained 
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by the male defendant, and that they were arrested late 
at night in one of these homes, no other person being in 
the house at the time, both defendants coming out of the 
same bedroom, there was sufficient evidence to support a 
conviction. State v. Davenport, 225 N. C. 13, 33 S. E. 
(2d) 136. 

Where defendant was charged with fornication and adul- 
tery with one of the orphanage girls under his supervision, 
testimony of another orphanage girl that defendant made 
improper advances to her is competent for the purpose of 
showing attitude, animus and purpose of defendant, and as 
corroborative of the state’s case. State v. Davis, 229 N. 
Caso, 50S) Baad ose 

Circumstantial Evidence.— 

The guilt of defendants or of a defendant, in a prose- 
cution for fornication and adultery, must be established 
in almost every case by circumstantial evidence. It is 
never essential to conviction that a single act of inter- 
course be shown by direct testimony. State v. Daven- 
port, 225 N. C. 13, 33 S. E. (2d) 136, 
The proviso in this section relates to extra-judicial decla- 

rations, and does not prevent a woman jointly charged with 

the offense from testifying as a witness at the trial of her 
paramour to facts, otherwise competent, which are within 
her personal knowledge, where at the time she testifies her 

plea of nolo contendere has been accepted by the state, and 
she is no longer on trial. The prohibition of the proviso is 
directed not to the person testifying but against the use in 
evidence of such person’s previous admissions or confessions. 
State v. Davis, 229 N. C. 386, 50 S. E. (2d) 37, discussed 
Ie o/7 Nit en ec Reve oods 
Corroboration of Paramour.—Where, in a prosecution for 

fornication and adultery, the person jointly charged has 

testified as to the facts forming the basis of the prosecu- 
tion, testimony that she had made substantially the same 
statements to another upon the investigation is competent 
for the purpose of corroboration, State v. Davis, 229 N, C. 
986;) 50) Sy Be 2d) 375 
Testimony cf an admission made by defendant that “he 

was guilty” of another charge based upon sexual relations 
with the other party, is competent as an admission of acts 
which with other similar acts tend to prove the offense of 

fernication and adultery, State v. Davis, 229 N. C. 386, 
BO Os ee eG) o/6 
Proper Instruction.—In a prdSecution for fornication and 

adultery, an instruction that if the jury found beyond a 
reasonable doubt that defendant and his alleged paramour, 
not being married to each other, engaged in sexual inter- 

ccurse with each other, with such frequency during the pe- 
riod to which the testimony related, that these illicit re- 
lations were habitual, they should return a verdict of guilty, 
is without error. State vy. Davis, 229 N. C. 386, 50 S. E. 

(2d) 37. 

§ 14-197. Using profane or indecent language 
on public highways, counties exempt.—If any per- 
son shall, on any public road or highway and in 
the hearing of two or more persons, in a loud and 

boisterous manner, use indecent or profane lan- 

guage, he shall be guilty of a misdemeanor and 
upon conviction shall be fined not exceeding fifty 
dollars or imprisoned not exceeding thirty days. 
The following counties shall be exempt from 
the provisions of this section: Brunswick, Cam- 
den, Cleveland, Craven, Dare, Macon, Martin, 
Pasquotank, Pitt, Stanly, Swain, Tyrell and 
Washington. (1913, c. 40; Pub. Loc. Ex. Sess. 
1924, c. 65; 1933, c. 309; 1937, c. 9; 1939, c. 73; 
1945, c. 398; 1947, cc. 144, 959; 1949, c. 845; C. 
S. 4352.) 
Editor’s Note.— 
The 1945 amendment struck out Transylvania from the 

list of exempted counties, the 1947 amendments struck out 
Beaufort and Orange and the 1949 amendment struck out 
Watauga. 

§ 14-199. Obstructing way to places of public 
worship.—If-any person shall maliciously stop up 
or obstruct the way leading to any place of public 
worship, or to any spring or well commonly used 
by the congregation, he shall be guilty of a mis- 
demeanor. (Reyv., s. 3776; Code, s. 3669; R. C,, 
c. 97, s. 5; 1785, c. 241; 1945, c. 635; C. S. 4354.) 

Editor’s Note.—The 1945 struck the- amendment out 
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words “and shall be fined not more than fifty dollars 
or imprisoned not more than thirty days’’ formerly appear- 
ing at the end of this section. 

Art. 27. Prostitution. 

§ 14-203. Definition of terms. 
Cited in State v. Harrill, 224 N. C. 477, 31 S. E. (2d) 

353. 

§ 14-204. Prostitution and various acts abetting 
prostitution unlawful. 

Sufficiency of Evidence.—In a criminal prosecution for 
permitting property to be used for prostitution where the 

State’s evidence tended to show that defendant owned the 
property so used, which was across the road from his resi- 
dence, that defendant’s wife was one of the operators of the 
place of ill fame and that its general reputation was bad, 
motion for judgment as of nonsuit was held properly denied. 
State v. Herndon, 223 N. C. 208, 25 S. E. (2d) 611. 

§ 14-206. Reputation and prior conviction ad- 
missible as evidence. 

Stated in State v. Harrill, 224 N. C. 477, 31 S. E. (2d) 
353. 

Art. 28. Perjury. 

§ 14-209. Punishment for perjury. 
Definition of Perjury.—Perjury, as defined by common law 

and enlarged by this section, is a false statement under 

oath, knowingly, willfully and designedly made, in a pro- 
ceeding in a court of competent jurisdiction, or concerning 
a matter wherein the affiant is required by law to be sworn, 
as to some matter material to the issue or point in ques- 
tion. State v. Smith, 230 N. C. 198, 52 S. E. (2d) 348. 

Essential Elements.— 
This section does not specifically define perjury or state 

all the elements essential to constitute the crime. It en- 
larges the scope of the criminality of a false oath, and pre- 
scribes punishment. The definition is derived from the com- 
men law. State v. Smith, 230 N. C. 198, 52 S. E. (2d) 348. 

False Statement Must Be Material to Issue.—A false 
statement under oath mustgbe so connected with the fact 
directly in issue as to have a legitimate tendency to prove 

or disprove such fact, in order to be material to the issue 
and constitute a basis for a prosecution for perjury. State 
vo Smuth,, 2500; (C) 1985 52S. B. (2d) 348. 

In a prosecution for willful failure of defendant to sup- 
port his illegitimate child, defendant swore he had not had 
sexual intercourse with prosecutrix and was not the father 
of her child, and testified as to the number of times he had 
visited prosecutrix. In a subsequent prosecution for per- 
jury it was made to appear that defendant had visited pros- 
ecutrix cr had been seen with her more times than he had 
admitted under oath, but there was no evidence that he 
was the father of the child. It was held that the proof of 
false testimony did not relate to matters determinative of 

the issue in the first prosecution, and the evidence was in- 
sufficient to withstand nonsuit in the prosecution for per- 
jury. Id. 

§ 14-210. Subornation of perjury. 

The suborner of perjury and the perjurer stand on an 
equal footing, especially in respect of turpitude and pun- 

ishment. State v. Cannon, 227 N. C. 338, 42 S. E. (2d) 
344. 

Art. 31. Misconduct in Public Office. 

§ 14-250. Publicly owned vehicle to be marked. 
—It shall be the duty of the executive head of 
every department of the State Government, and of 
any county, or of any institution or agency of the 

State, to have painted on every motor vehicle 

owned by the State, or by any county, or by any 
institution or agency of the State, a statement 

with letters of not less than three inches in height, 
that such car belongs to the State or to some 

county, or institution or agency of the State, and 
that such car is “for official use only.” Provided, 
however, that no automobile used by any officer or 
official in any county in the State for the purpose 

of transporting, apprehending or arresting persons 
charged with violations of the laws of the State of 
North Carolina, shall be required to be lettered. 
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Provided, further, that in lieu of the above 
method of marking vehicles owned by any agency 
or department of the State government, it shall be 
deemed a compliance with the law if such vehicles 
have painted or affixed on the side thereof a circle 
not less than eight inches in diameter showing a 
replica of the Seal of the State and the designation 
of the department or agency to which the vehicle 
belongs. (1925, c. 239, s. 4; 1929, c. 308, s. 1; 1945, 

c. 866.) 

Editor’s Note.— 

The 1945 amendment added the last proviso. 

Art. 33. Prison Breach and Prisoners. 

§ 14-257. Permitting escape of or maltreating 
hired convicts.—If any person charged in any way 
with the control or management of convicts, 
hired for service outside of the state’s prison, 
shall negligently permit them to escape, or shall 
maltreat them, he shall be guilty of a misdemean- 

or; but this provision shall not be held to relieve 
any person from any other criminal liability. 
(Rev., s. 3659; Code, s. 3450; 1881, c. 127, s. 2; 

1947, c. 781; C. 'S. 4405.) 
Editor’s Note.—The 1947 amendment 

“other” in the last line. 

inserted the word 

Art. 35. Offenses against the Public Peace. 

§ 14-269. Carrying concealed weapons.—lf any- 
one, except when on his own premises, shall wil- 
fully and intentionally carry concealed about his 
person any bowie knife, dirk, dagger, slung shot, 
loaded cane, brass, iron or metallic knuckles, 
razor, pistol, gun or other deadly weapon of like 
kind, he shall be guilty of a misdemeanor and 
shall be fined or imprisoned at the discretion of 
the court. Upon conviction or submission, the 
deadly weapon with reference to which the de- 
fendant shall have been convicted shall be ordered 
disposed of by the presiding judge at the trial in 
one of the following ways: 

(a) If the deadly weapon ‘with reference to 
which the defendant shall have been convicted is 
a pistol or gun, and the rightful owner of the 
same is a person other than the defendant, such 
rightful owner may, at the time of defendant’s 
conviction or submission, file a petition with the 
judge presiding at the trial fox the recovery of 
such weapon and the same shall be returned to 
said owner upon a finding by the court (1) that 
he is now entitled to possession of same, and 
(2) that he was unlawfully deprived of posses- 
sion without his consent or acquiescence, 

(b) If the deadly weapon with reference to 
which the defendant shall have been convicted is 
a bowie knife, dirk, dagger, slung shot, loaded 
cane, brass, iron or metallic knuckles, razor or 
weapon of like kind, the same shall be destroyed. 
However, pistols or guns may be confiscated and 
ordered turned over to the clerk of the superior 

court of the county in which the trial is held by 
the judge presiding at the trial. Under the di- 

rection of said clerk of the superior court the 
weapon shall be sold after one advertisement in 
a newspaper having a general circulation in the 
county, at public auction, which shall be held at 
least once a year. ‘The proceeds of the sale of 
the weapon or weapons shall go to the general 
fund of the county in which the weapon or 
weapons were confiscated and sold. The clerk 
of the superior court shall keep a record and in- 
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ventory of all weapons received by him and sold 
under his direction; provided, however, that in 
any case the presiding judge may, if the facts so 
justify, order any pistol or gun returned to the 
defendant. 

This section shall not apply to the following 

persons: Officers and enlisted personnel of the 
armed forces of the United States when in dis- 
charge of their official duties as such and acting 
under orders requiring them to carry arms or 
weapons, civil officers of the United States while 
in the discharge of their official duties, officers 
and soldiers of the militia and the state guard 
when called into actual service, officers of the 
state, or of any county, city, or town, charged 
with the execution of the laws of the state, when 
acting in the discharge of their official duties. 
(kRev,, s.a3708 Codests. 1005381917) c. 176591919) 

CHELSIE eSeacB°REL92 Secs a (tie x9 SESS.ae. 924. C30: 
1929, cc. 51, 224; 1947, c. 459; 1949, c. 1217; C. 
S. 4410.) 

Editor’s Note.—Prior to the 1947 amendment the confis- 
cation and destruction of a weapon carried by a person con- 

victed under this section was mandatory in all cases, even 
though the weapon may have been stolen by the convicted 
person from one who had aright to possess it. See 25 N. 
C. Law Rev. 402. 
The 1949 amendment rewrote this section. See 27 N. C. 

Taw Rev. 450. 

§ 14-271. Engaging in and betting on prize 
fights. 

Lecal Medification.—Carteret: 1947, c. 174. 

§ 14-275.1. Disorderly conduct at bus or ,rail- 
road station or airport—Any person shall be 

guilty of a misdemeanor punishable by a fine of 
not more than fifty dollars ($50.00) or imprison- 

ment for not more than thirty days, in the discre- 
tion of the court, if such person while at, or upon 
the premises of, (1) any bus station, depot or 
terminal, or (2) any railroad passenger station, 

depot or terminal, or (3) any airport or air termi- 
nal used by any common carrier, or (4) any air- 
port or air terminal owned or leased, in whole or 
in part, by any county, municipality or other po- 
litical subdivision of the state, or privately owned 
airport shall (a) engage in disorderly conduct, or 

(b) use vulgar, obscene or profane language, or 
(c) on any one occasion, without having neces- 
sary business there, loiter and loaf upon the 
premises after being requested to leave by any 
peace officer or by any person lawfully in charge 
of such premises. (1947, c. 310.) 

Editor’s Note.—The title of the act inserting this 
tion refers only to airports and airport terminals. 

sec- 

Art. 37. Lotteries and Gaming. 

§ 14-290. Dealing in lotteries. 
In General.— 
This section refers to persons who promote, make or draw, 

publicly or privately, a lottery, by whatever name, while 
C. S., 14-291.1, deals only with those persons who shall 
“sell, barter or cause to be sold or bartered, any ticket, 
token, certificate or order,’ etc. Thus it is apparent that 
the two statutes not only act upon different persons and 
serve purposes which are not the same but also they deal 
with different conditions. One inveighs against trafficking 
in lottery tickets and the other is designed to affect those 
persons engaged in promoting a particular kind of lottery. 
State v. Robinson, 224 N. C. 412, 414, 30 S. E. (2d) 320. 

Sufficiency of Evidemce.—Evidencc held insufficient to 
show violation of this section. State v. Heglar, 225 N. C. 
220, 34 S. E. (2d) 76. 

Applied in State v. King, 224 N. C. 329, 30 S, E. (2d) 230. 

1N. C—8 
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§ 14-291. Selling lottery tickets and acting as 
agent for lotteries. 

Sufficiency of Evidence.—Evidence held insufficient to 
show violation of this section. State v. Heglar, 225 N. C, 
220534, Ss, E.. (2d) 76. 

§ 14-291.1. Selling “numbers” tickets; posses- 
sion prima facie evidence of violation. 

See annotations under § 14-290. 
Sufficiency of Evidence.—Evidence held insufficient to 

show violation of this section. State v. Heglar, 225 N. C. 
220,004..S.. (2d) W76: 
Punishment.—A sentence and fine imposed upon convic- 

tion of violating this section are in personam; an order of 
confiscation entered under § 14-299 is in rem and is no 
part of the personal judgment against the accused. State 
v. Richardson, 228 N. C. 426, 45 S. E. (2d) 536. See note 
to § 14-299. 

§ 14-299. Property exhibited by gamblers to be 
seized; disposition of same. 
A confiscation order entered under this section is no part 

ef the personal judgment imposed under § 14-291.1. Hence, 
a defendant may comply with the personal judgment en- 
tered against him upon conviction of violating § 14-291.1, 
and at the same time prosecute an appeal from an order 
of confiscation entered under this section, whether embraced 
in the same judgment or not; but the failure to appeal the 
personal judgment, while not estopping him for further con- 
testing the order of confiscation, forever precludes him from 
contesting the fact of guilt. State vy. Richardson, 228 N. 
C. 426, 45 S. E. (2d) 536. 

§ 14-302. Punchboards, vending machines, and 
other gambling devices; separate offenses. 

Applied in State v. Marsh, 225 N. C. 648, 36 S. E. (2d) 

244. 

§ 14-303. Violation of two preceding sections a 
misdemeanor. 

Applied in State v. Marsh, 225 N. C. 648, 36 S. E. (2d) 

244. 

§ 14-304. Manufacture, sale, etc., of slot ma- 
chines and devices. 
Testimony.—In a prosecution under this section it is com- 

petent for witnesses who have examined and studied the 
machines in question to testify as to their physical descrip- 
tion and operation. State v. Davis, 229 N. C. 552, 50 S. 
E. (2d) 668. 

§ 14-306. Slot machine or device defined. 
Evidence.—Where it was admitted that the machines in 

question were owned by one defendant and rented by him 
to the other defendants, testimony of an officer, who had 
examined and studied the machines, that from his observa- 
tion they could be converted, or reconverted, to coin slot 
operated machines by simple mechanical changes was evi- 
dence sufficient to overrule defendants’ demurrer, and the 
fact that the witness failed to complete a demonstration of 
the conversion of such a machine because of lack of solder- 
ing tools, did not amount to a failure of the state’s evi- 
dence upon the critical issue. State v. Davis, 229 N. C. 

552, 50 S. E. (2d) 668. 

Art. 39. Protection of Minors. 

§ 14-319. Marrying females under sixteen 
years old—If any person shall marry a female 
under the age of sixteen years, he shall be guilty 
of a misdemeanor. (Rev., s. 3368; Code, s. 1083; 
Reet c.e84 ecto So O mcs 1041 eosue tam cnelOsi oC. 

383, s. 1; C. S. 4444.) 

The 1947 amendment raised the minimum marriage age 

of females from fourteen to sixteen. 

§ 14-320. Separating child under six months old 
from mother.—It shall be unlawful for any person 
to separate or aid in separating any child under 
six months old from its mother for the purpose 
of placing such child in a foster home or institu- 
tion, or with the intent to remove it from the state 
for such purpose, without the written consent of 
either the county superintendent of public welfare 
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of the county in which the mother resides, or of 
the county in which the child was born, or of a 
private child-placing agency duly licensed by the 
state board of public welfare; but the written 
consent of any of the officials named in this sec- 
tion shall not be necessary for a child when the 
mother places the child with relatives or in a 
boarding home or institution inspected and li- 
censed by the state board of public welfare. Such 
consent when required shall be filed in the rec- 

ords of the official or agency giving consent. Any 
person or agency violating the provisions of this 
section shall, upon conviction, be fined not ex- 
ceeding five hundred dollars ($500.00) or im- 
prisoned for not more than one year, or both, 
in the discretion of the court. (1917, c. 59; 1919, 
c. 240; 1939, c. 56; 1945, c. 669; 1949, c. 491; C. 
S. 4445.) 
Editor’s Note.—The 1949 amendment rewrote this section. 

Art. 40. Protection of the Family. 

§ 14-322. Abandonment by husband or parent. 
—If any husband shall willfully abandon his wife 
without providing her with adequate support, or 
if any father or mother shall willfully abandon 
his or her child or children, whether natural or 

adopted, without providing adequate support for 
such child or children, he or she shall be guilty 
of a misdemeanor: Provided, that the abandon- 
ment of children by the father or mother shall 
constitute a continuing offense and shall not be 
barred by any statute of limitations until the 
youngest living child shall arrive at the age of 
eighteen years. (Rev., s. 3355; Code, s. 970; 
1868-9.) CeucOu gS Lov o-45) Cred (Oso met LS... C, 

92; 1925, c. 290; 1949, c. 810; C. S. 4447.) 
Editor’s Note.—The 1949 amendment rewrote this section 

and made it applicable to abandonment by mother. It also 
made the offense of abandoning a child apply to both nat- 
ural and adopted children. See 27 N. C. Law Rev. 451. 

The Purpose of This Section.— 
In accord with original. See State v. Carson, 

Cre 5144 SB. 2d) e721. 
Section Must Be Strictly Construed.—State v. Carson, 

228 WNeieCs 9151, 9153544 Ss (2d) © 721. 

It relates only to legitimate children. An_ illegitimate 
child is not protected thereby. Allen vy. Hunnicutt, 230 N. 
C. 49, 52 S. E. (2d) 18, citing State v. Gardner, 219 N. C. 
331, 13 S. E. (2d) 529. 

Husband’s duty to provide support is not a debt in the 
legal sense of the word, but an obligation imposed by law, 
and penal sanctions are provided by this section for its 
wilful neglect or abandonment. Ritchie y. White, 225 N. 
C. 450, 35 S. EB. (2d) 414. 

Abandonment Must Be Willful.— 
In accord with original. See State v. Carson, 228 N. 

CoS T 15344 TSS be (2d) a Zel. 
Continuing Offense——Due to continuing nature of the 

crime under this section, a person, arrested in Georgia and 
sought to be extradited to North Carolina, who tempo- 
rarily came into the state after the commission of the 
crime, although for an innocent purpose, was a fugitive 
from justice when he again departed from the state. 
Daugherty v. Hornsby, 151 F. (2d) 799, 300. 
Both Abandonment and Non-Support Must Be Proved.— 
The husband’s act becomes criminal when and only when 

he, having willfully or wrongfully separated himself from 
his wife, intentionally and without just cause or excuse, 
ceases to provide adequate support for her according to 

his means and station in life. State v. Carson, 228 N. 
C. 151, 152, 44 S. E. (2d) 721, citing State v. Hooker, 186 
NERC 761; 1205S!) Bir 449: 
Presence in State When Crime Committed.—In habeas 

corpus proceeding, in which petitioner, charged with a 
violation of this section was held under warrant of gov- 
ernor of Georgia, evidence did not carry petitioner’s bur- 
den of showing that he was not in North Carolina when 
the crime was committed. Daugherty y. Hornsby, 151 F. 
(2d) 799, 800. 
An instruction which omits the element of willful aban- 

228 N. 

GENERAL STATUTES OF NORTH CARCLINA {114 

donment as a necessary predicate for a verdict of guilty is 
reversible error. State v, Gilbert, 230 N. C. 64, 51 S. E. 
(2d) 887. 

§ 14-325. Failure of husband to provide ade- 
quate support for family. 
Husband’s duty to provide support is not a debt in the 

legal sense of the word, but an obligation imposed by law, 
and penal sanctions are provided by this section for its 
wilful neglect or abandonment. Ritchie v. White, 225 N. 
C. 450, 35 S. E. (2d) 414. 

Art. 42. Public Drunkenness, 

§ 14-335. Local: Public drunkenness.— 
1. By a fine of not more than fifty dollars, or 

by imprisonment for not more than thirty days, 
in the counties of Alamance, Ashe, Brunswick, 
Burke, Cherokee, Clay, Cleveland, Dare, Davidson, 
Davie, Duplin, Franklin, Gaston, Greene, Harnett, 
Haywood, Henderson, Hyde, Johnson, Lin- 
coln, Madison, McDowell, Mitchell, Moore, North- 
ampton, Orange, Pitt, Richmond, Rutherford, 

Scotland, Stanly, Union, Vance, Warren, Wash- 
ington, Wayne, Wilkes and Yadkin, and at Pungo 

in Beauford county. (1907, cc. 305, 785, 900, 976; 
1908,"cr1135°1909)"c, 815;9 Pub, Loc. 1915571790; 

Pub, Loc. 1917, cc. 447,..475;>, Pub... Loc. 19159.) cc. 
148, 200; Ex. Sess. 1924, ¢..5;° 1929) ci135571931)) 2 

B19 1985. 490 Soe 19385 er LOS SOS Tce, 46)190, 

286, 329, 443; 1941, cc. 334, 336; 1945, cc. 215, 254; 
1947, c. 12, s. 1; c. 109; 1949, cc. 215, 217, 1193; 
C. S. 4458.) 

5. By fine of not more than fifty dollars 
($50.00) or imprisonment for not more than 
thirty days, in Wake county. (1907, c. 908; 1949, 
c. 246; C. S. 4458.) 

8. By a fine of fifteen dollars or imprisonment 
for ten days for the first offense; by a fine of 
twenty-five dollars or imprisonment for twenty 
days for the second offense; by a fine of fifty 
dollars or imprisonment for thirty days for the 
third and subsequent offenses, in the King high 
school district, Stokes county and in Graham 
county. (1933, c. 287; 1949, c. 215.) 

10. In Caldwell, Catawba, Mecklenburg, Mont- 
gomery, Nash, Pender, and Wilson counties, by a 
fine, for the first offense of not more than fifty 
dollars, or imprisonment for not more than thirty 
days; for the second offense within a period of 
twelve months by a fine of not more than one hun- 

dred dollars, or imprisonment for not more than 
sixty days; and for the third offense within any 

twelve months’ period, such third offense is to be 
declared a misdemeanor, punishable within the 
discretion of the court. (1935, cc. 284, 350; 1943, 
c. 268, ss. 1-3; 1945,° cc. 215, 254: 1949, c. 1154.) 

12. In Edgecombe and Lenoir counties, by a 
fine, for the first offense, of not more than fifty 
dollars ($50.00), or imprisonment for not more 
than thirty days; for the second offense within a 
period of twelve months, by a fine of not more 
than one hundred dollars ($100.00), or imprison- ~ 
ment for not more than sixty days; and for the 
third offense within any twelve months’ period 
such offense is declared a misdemeanor, punish- 
able as a misdemeanor within the discretion of 
the court. (1937, c..95; 1949) c. 217.) 

15. It shall be unlawful for any person to be 
drunk and disorderly in any public place or on 
any public road or street in Avery county, and 
any person convicted of a violation hereof shall 
be guilty of a misdemeanor and fined not less 
than ten dollars ($10.00) nor more than fifty dol- 
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lars ($50.00) for each offense, or be imprisoned 
not exceeding thirty days, at the discretion of the 

court. (1947, c. 12, s. 2; c. 445; 1949, c. 891.) 

Editor’s Note.—The first 1945 amendment transferred Ca- 
tawba County from subsection 1 to subsection 10, ‘The 
second 1945 amendment ‘transferred Harnett County from 
subsection 10 to subsection 1. The 1947 amendments struck 
out “Avery” from the list of counties in subsection 1, in- 
serted “Lenoir” therein and added subsection 15. 
The 1949 amendments inserted “Davidson” in the list of 

counties in subsection 1; transferred Graham County from 
subsection 1 to subsection 8; transferred Lenoir County from 
subsection 1 to subsection 12; increased the maximum pun- 
ishment in Wake County; made “Caldwell” subject to sub- 
section 10; and changed the law relating to Avery County. 
Chapter 1193 of Session Laws 1949 superseded chapter 49, 
which provided for the insertion of Davidson County in 
subsection 11. 
Only the subsections affected by the amendments are set 

out, 
Public-Local Laws 1929, c¢ 1, and Public-Local Laws 

1931, c. 32, changed the punishment for conviction of public 
drunkenness in Macon County, as provided in subsection 13 
of this section, to a fine of not less than ten dollars, nor 
more than fifty dollars, or imprisonment for 30 days. 

Art. 48. Vagrants and Tramps. 

§ 14-336. Persons classed as vagrants. 

Insufficient Werrant.—A warrant charging defendant with 
living in the county without visible means of support and 
without working is insufficient to charge defendant with 
vagrancy. State v. Harris, 229 N. C. 413, 50 S. E. (2d) 1. 

Sufficiency of Evidence.—Evidence in a prosecution un- 
der this section held insufficient to support a conviction, 
State v. Oldham, 224 N. C. 415, 30 S. E. (2d) 318. 

Art. 46. Regulation of Landlord and Tenant. 

§ 14-358. Local: Violation of certain contracts 
between landlord and tenant.—If any tenant or 
cropper shall procure advances from his landlord 
to enable him to make a crop on the land rented 
by him, and then willfully abandon the same with- 
out good cause and before paying for such ad- 
vances with intent to defraud the landlord; or if 

any landlord shall contract with a tenant or crop- 
per to furnish him advances to enable him to make 
a crop, and shall willfully fail or refuse, without 
good cause, to furnish such advances according to 
his agreement with intent to defraud the tenant, 
he shall be guilty of a misdemeanor and shall be 
fined not exceeding fifty dollars or imprisoned 
not exceeding thirty days. Any person em- 
ploying a tenant or cropper who has violated 
the provisions of this section, with knowledge of 
such violation, shall be liable to the landlord fur- 
nishing such advances for the amount thereof, 

and shall also be guilty of a misdemeanor, and 
fined not exceeding fifty dollars or imprisoned not 
exceeding thirty days. This section shall apply to 
the following counties only: Alamance, Alexander, 
Beaufort, Bertie, Bladen, Cabarrus, Camden, Cas- 
well, Chatham, Chowan, Cleveland, Columbus, 
Craven, Cumberland, Currituck, Duplin, Edge- 

combe, Gaston, Gates, Greene, Halifax, Harnett, 
Hertford, Johnston, Jones, Lee, Lenoir, Lincoln, 
Martin, Mecklenburg, Montgomery, Nash, North- 
ampton, Onslow, Pamlico, Pender, Perquimans, 
Pitt, Randolph, Robeson, Rockingham, Rowan, 
Rutherford, Sampson, Stokes, Surry, ‘Tyrrell, 
Vance, Wake, Warren, Washington, Wayne and 
Wilson. (Rev., s. 3366; 1905, cc. 297, 383, 445, 

B20; 1907, c. 84, s, 1; 1907, c. 595, s. 1; 1907, cc. 8, 

639, 719, 869; Ex. Sess. 1920, c. 26; 1925, c. 285, s. 
2; Pub. Loc. 1925, c. 211; Pub. Loc. 1927, c. 614; 
1931, c, 136, s. 1; 1945, c. 635; C. S. 4480.) 
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Editor’s Note.— 

The 1945 amendment inserted the words “with intent to 
defraud the landlord” in line six, and the words “with 
intent to defraud the tenant” following the word “agree- 
ment” in line eleven. It also rearranged the names of 
the various counties in the section so as to appear in 
alphabetical order. 

Yadkin County was added to the list of counties contained 
in this section by Public-Local Laws, 1915, c. 18. 

§ 14-359. Local: Tenant neglecting crop; land- 
lord failing to make advances; harboring or em- 
ploying delinquent tenant.—If any tenant or crop- 
per shall procure advances from his landlord to 
enable him to make a crop on the land rented by 
him, and then willfully refuse to cultivate such 
crops or negligently or willfully abandon the same 

without good cause and before paying for such ad- 
vances with intent to defraud the landlord; or if 
any landlord who induces another to become ten- 
ant or cropper by agreeing to furnish him ad- 
vances to enable him to make a crop, shall will- 
fully fail or refuse without good cause to furnish 
such advances according to his agreement with 
intent to defraud the tenant, or if any person shall 
entice, persuade or procure any tenant, lessee or 

cropper, who has made a contract agreeing to 
cultivate the land of another, to abandon or to re- 

fuse or fail to cultivate such land with intent to de- 
fraud the landlord, or after notice shall harbor or 
detain on his own premisesy or on the premises of 
another, any such tenant, lessee or cropper, he 
shall be guilty of a misdemeanor and shall be fined 
not more than fifty dollars or imprisoned not more 
than thirty days. Any person who employs a ten- 
ant or cropper who has violated the provisions of 
this section, with knowledge of such violation, 
shall be liable to the landlord furnishing such ad- 
vances for the amount thereof. This section shall 
apply only to the following counties: Alamance, 
Anson, Cabarrus, Davidson, Franklin, Granville, 
Halifax, Harnett, Hertford, Hoke, Hyde, Lee, 
Lincoln, Moore, Person, Randolph, Richmond, 
Rockingham, Rowan, Rutherford, Sampson, Stanly, 
Stokes, Union, Vance, Wake and Washington. 
(Rev., s. 3367; 1905, c. 299, ss. 1-7; 1907, c. 84, s. 
2; 1907, c. 238, s. 1; 1907, c. 595, s. 2; 1907, cc, 543, 
810; Ex. Sess. 1920, cc. 20, 26; 1923, c. 32; 1925, 
c. 285, s. 3; Pub. Loc. 1927, c. 614; 1929, c. 5, s. 1: 
1931, c. 44; 1931, c. 136, s. 2; 1939, c. 95; 1945, c. 
635; 1949, c. 83; C. S. 4481.) 
Editor’s Note.— 
The 1945 amendment inserted provisions relating to in- 

tent to defraud, and rearranged the names of the various 
counties in the section so as to appear in alphabetical 
order, The 1949 amendment made this section applicable to 
Hoke County, ve 

Art. 48. Animal Diseases. 

§ 14-3864: Repealed by Session Laws 1945, c. 
635. 

Art. 52. Miscellaneous Police Regulations. 

§ 14-387: Repealed by Session Laws 1945, c. 
635. 

§ 14-394. Anonymous or threatening letters, 
mailing or transmitting. 

Circumstantial evidence of defendant’s guilt of transmit- 
ting a threatening letter held sufficient to sustain convic- 
tion and overrule defendant’s motion for judgment as of non- 
suit. State vy, Strickland, 229 N. C. 201, 49 S. E. (2d) 469 

§ 14-401.3. Inscription on gravestone or mon- 
ument charging commission of crime.—It shall be 
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illegal for any person to erect or cause to be 
erected any gravestone or monument bearing any 

inscription charging any person with the commis- 
sion of a crime, and it shall be illegal for any 
person owning, controlling or operating any cem- 

etery to permit such gravestone to be erected and 

maintained therein. If such gravestone has been 
erected in any graveyard, cemetery or burial plot, 
it shall be the duty of the person having charge 
thereof to remove and obliterate such inscription. 
Any person violating the provisions of this sec- 
tion shall be guilty of a misdemeanor and fined 
or imprisoned, or both, in the discretion of the 
court. (1949, c. 1075.) 

§ 14-401.4. Identifying marks on machines and 
apparatus.—Whoever removes, alters, defaces, 
covers, or destroys the manufacturer’s -serial num- 
ber, or any other manufacturer’s number or dis- 
tinguishing number or identification mark, upon 

any machine or other apparatus, for the purpose 
of concealing or destroying the identity of any 
such machine or other apparatus, or takes in his 
possession any such machine or apparatus from 
which the manufacturer’s serial number, or any 

other manufacturer’s number or distinguishing 

number or identification mark, has been removed, 
altered, defaced, covered, or destroyed for the 
purpose of concealing or destroying the identity 
of such machine or ofher apparatus, knowing at 
the time of taking possession, of such removal, 
alteration, defacement, covering, or destruction 

and with the intent to defraud shall be guilty of 
a misdemeanor, and upon plea of guilty or con- 

viction shall be punished in the discretion of the 
court: Provided, that this section shall not be 
construed to apply to electric storage batteries. 
(1949, c. 928.) 

Art. 58. Sale of Weapons. 

§ 14-402. Sale of certain weapons without per- 
mit forbidden.—It shall be unlawful for any per- 
son, firm, or corporation in this state to sell, give 

away, or dispose of, or to purchase or receive, at 
any place within the state from any other place 
within or without the state, unless a license or 
permit therefor shall have first been obtained by 
such purchaser or receiver from the clerk of the 

superior court of the county in which such pur- 
chase, sale, or transfer is intended to be made, 
any pistol, so-called pump-gun, bowie knife, dirk, 

dagger, slung-shot, blackjack or metallic knucks. 
(1947, c. 781.) 
Editor’s Note.— 

The 1947 amendmerft inserted “slung-shot” and “black- 
jack” in the list of weapons in the first paragraph. As 
the second paragraph was not affected by the amendment 
it is not set out. 

Art. 54, Sale, etc., of Pyrotechnics. 

§ 14-410. Manufacture, sale and use of pyro- 
technics prohibited; public exhibitions permitted; 
common carriers not affected.—It shall be unlaw- 
ful for any individual, firm, partnership or corpo- 
ration to manufacture, purchase, sell, deal in, 
transport, possess, receive, advertise, use or cause 
to be discharged any pyrotechnics of any descrip- 
tion whatsoever within the state of North Caro- 
lina: Provided, however, that it shall be permis- 

sible for pyrotechnics to be exhibited, used or 
discharged at public exhibitions, such as fairs, 
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carnivals, shows of all descriptions and public 
celebrations: Provided, further, that the use of 

said pyrotechnics in connection with public ex- 
hibitions, such as fairs, carnivals, shows of all de- 

scriptions and public celebrations, shall be under 
supervision of experts who have previously se- 

cured written authority from the board of county 
commissioners of the county in which said pyro- 
technics are to be exhibited, used or discharged: 
Provided, further, that it shall not be unlawful for 

a common carrier to receive, transport, and de- 
liver pyrotechnics in the regular course of its 
business. (1947, c. 210, s. 1.) 

§ 14-411. Sale deemed made at site of delivery. 
—In case of sale or purchase of pyrotechnics, 
where the delivery thereof was made by a com- 
mon or other carrier, the sale shall be deemed to 
be made in the county wherein the delivery was 
made by such carrier to the consignee, (1947, c. 
210, s. 2.) 

§ 14-412. Possession prima facie evidence of 
violation. — Possession of pyrotechnics by any 
person, for any purpose other than those per- 

mitted under this article, shall be prima facie evi- 
dence that such pyrotechnics are kept for the 
purpose of being manufactured, sold, bartered, ex- 
changed, given away, received, furnished, other- 

wise disposed of, or used in violation of the pro- 
visions of this article. (1947, c. 210, s. 3.) 

§ 14-413, Permits for use at public exhibitions. 
—For the purpose of enforcing the provisions of 

this article, the board of county commissioners of 
any county are hereby empowered and authorized 
to issue permits for use in connection with the 
conduct of public exhibitions, such as fairs, carni- 

vals, shows of all descriptions and public exhibi- 

tions, but only after satisfactory evidence is pro- 
duced to the effect that said pyrotechnics will be 
used for the aforementioned purposes and none 
other. (1947, c. 210, s. 4.) 

§ 14-414, Pyrotechnics defined; exceptions.—For 
the proper construction of the provisions of this 
article, “pyrotechnics,” as is herein used, shall 

be deemed to be and include any and all kinds of 
fireworks and explosives, which are used for ex- 

hibitions or amusement purposes: Provided, how- 

ever, that nothing herein contained shall prevent 

the manufacture, purchase, sale, transportation, 

and use of explosives or signaling flares used in 
the course of ordinary business or industry, or 
shells or cartridges used as ammunition in fire- 

arms. (1947 crec10; asses) 

§ 14-415, Violation made misdemeanor.—Any 
person violating any of the provisions of this arti- _ 
cle, except as otherwise specified in said article, 

shall be guilty of a misdemeanor, and upon con- 
viction shall be fined or imprisoned, or both, in 

the discretion of the court. (1947, c. 210, s. 6.) 

Art. 55. Handling of Poisonous Reptiles. 

§ 14-416. Handling of poisonous reptiles de- 
clared public nuisance and criminal offense.—The 
intentional exposure of human beings to contact 
with reptiles of a venomous nature being essenti- 
ally dangerous and injurious and detrimental to 
public health, safety and welfare, the indulgence 
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in and inducement to such exposure is hereby de- 
clared to be a public nuisance and a criminal 
offense, to be abated and punished as provided 
in this article. (1949, c. 1084, s. 1.) 

§ 14-417. Regulation of ownership or use of 

-poisonous reptiles.—It shall be unlawful for any 
person to own, possess, use, or traffic in any rep- 

tile of a poisonous nature whose venom is not re- 
moved, unless such reptile is at all times kept 
securely in a box, cage, or other safe container 

in which there are no openings of sufficient size 
to permit the escape of such reptile, or through 

which such reptile can bite or inject its venom in- 
to any human being. (1949, c. 1084, s. 2.) 

§ 14-418. Prohibited handling of reptiles or sug- 
gesting or inducing others to handle.—It shall be 
unlawful for any person to intentionally handle 
any reptile of a poisonous nature whose venom 
is not removed, by taking or holding such reptile 
in bare hands or by placing or holding such rep- 
tiie against any exposed part of the human anat- 
omy, or by placing their own or another’s hand 

or any other part of the human anatomy in or 
near any box, cage, or other container wherein 

such reptile is known or suspected to be. It shall 
also be unlawful for any person to intentionally 
suggest, entice, invite, challenge, intimidate, ex- 
hort or otherwise induce or aid any person to 
handle or expose himself to any such poisonous 
reptile in any manner defined in this article. 
(1949, c. 1084. s. 3.) 

§ 14-419. Investigation of suspected violations; 
seizure and examination of reptiles; destruction 

or return of reptiles—In any case in which any 
law enforcement officer has reasonable grounds to 
betieve that any of the provisions of this article 
have been or are about to be violated, it shall be 
the duty of such officer and he is hereby author- 
ized, empowered, and directed to immediately in- 
vestigate such violation or impending violation 
and to forthwith seize the reptile or reptiles in- 
volved, and all such officers are hereby author- 
ized and directed to deliver such reptiles to the 

Chapter 15. 

Art. 1. General Provisions. 

Appointment of counsel for indigent de- 
fendants in capital cases; continuance 
where appointment delayed. 

15-10.1. Detainer; purpose: manner of use. 

Art. 3. Warrants. 

15-22. Warrant indorsed or certified and served 

in another county. 

Art. 18. Appeal. 

15-177.1. Appeal from justice of the peace or in- 

ferior court; trial anew or de novo. 

Art. 21. Segregation of Youthful Offenders. 

15-210. Purpose of article. 
15-211. Definition of “youthful offender.” 
15-212. Sentence of youthful offender. 
15-213. Duty of state highway and public works 

commission as to segregation of youth- 
ful offenders. 

Extension to persons sentenced prior to 
July 1st, 1947. 

Sec. 
15-4.1. 

15-214, 

TO VOLUME ONE § 15-4 

respective county health authorities for examina- 
tion and tests of such reptiles by such authorities 
or other qualified authorities to which the county 
health authorities may refer the same, for the 
purpose of ascertaining whether said reptiles con- 
tain venom and are poisonous. If such health 
authorities, or other qualified authorities desig- 
nated by them to make such examinations and 

tests, find that said reptiles are dangerously 
poisonous, it shall be the duty. of the officers mak- 

ing the seizure, and they are hereby authorized 
and directed to forthwith destroy such reptiles; 
but if said health authorities, or other qualified 

authorities by them designated to make such 
examination and tests, find that the reptiles are 
not dangerously poisonous, and are not and can- 
not be harmful to human life, safety, health or 

welfare, then it shall be the duty of such officers 
to return the said reptiles to the person from 
whom they were seized. (1949, c. 1084, s. 4.) 

§ 14-420. Arrest of persons violating provisions 
of article—If the examination and tests made by 
the county health or other qualified authorities 
as. provided herein show that such reptiles are 
dangerously poisonous, it shall be the duty of the 
officers making the seizure, in addition to destroy- 
ing such reptiles, also to arrest all persons vio- 
lating any of the provisions of this article. (1949, 
Es1G84°5.5:) 

§ 14-421. Exemptions from provisions of article. 
—This article shall not apply to the possession, 

exhibition, or handling of reptiles by employees 
or agents of duly constituted museums, labora- 
tories, educational or scientific institutions in the 
course of their educational or scientific work. 
(1949, c. 1084, s. 6.) 

§ 14-422. Violation made misdemeanor—Any 

person violating any of the provisions of this 
article shall be guilty of a misdemeanor, and up- 
on conviction shall be fined or imprisoned, or 

both, in the discretion of the court. (1949, c. 
1084, s. 7.) 

Criminal Procedure. 

Sec. 
15-215. Termination of segregation. 
15-216. Persons to whom article not applicable. 

Art. 1. General Provisions. 

§ 15-4. Accused entitled to counsel. 

Right Is a Mandate in Capital Felony Cases—The right 
to have counsel as well as the right of confrontation is 
guaranteed. Art. I, sec. 11, N. C. Const. Where the crime 

charged is a capital felony this right becomes a mandate. 
Stately.) Farrell} (2230Nwn CG. 32i, 3277126782 EB. (2d)3223" State 
v. Hedgebeth, 228 N. C. 259, 45 S. E. (2d) 563; In re Tay- 
lor, 229" N.C, =297, 49" S. Ee (2d) 9749s Inv re Taylor, 230° N: 
C. 566, 53 S. E. (2d) 857. See note to § 15-5. As to right 
made statutory, see § 15-4.1. 

And Discretionary in Cases Less than Capital.—The ap- 
pointment of counsel for a defendant charged with felonies 
less than capital is within the discretion of the trial court. 

Ingre: Vavilori. 230 Ng scm 500s Joo, fy. ((20) 854. 
A defendant has the constitutional right to be represented 

by counsel, and to have counsel assigned if requested where 
the circumstances are such as to show apparent necessity 
of counsel to protect his rights, but in the absence of re- 
quest the propriety of providing counsel for a person ac- 
cused of an offense less than a capital felony rests in the 



sound discretion of the trial judge. State v. Chesson, 228 

N. C. 259, 45 S. E. (2d) 563. 
Petition for Writ of Coram Nobis Granted for Failure to 

Appoint Counsel.—Where verified petition for leave to ap- 

ply to the superior court for writ of error coram nobis, the 

record in the cases in which petitioner was convicted, and 

habeas corpus proceedings instituted by him, make it ap- 

pear that petitioner was confronted with indictments for 

capital offenses and indictments for felonies less than cap- 

ital, and that the trial court failed to appoint counsel to 

represent him notwithstanding his alleged inability to em- 

ploy counsel and his request for counsel, the petition will 

be allowed in respect of the capital felonies and denied in 

respect of the felonies less than capital upon such prima 

facie showing. In re Taylor, 230 N. C. 566, 53 S. je (2d) 1857. 

Counsel Allowed Reasonable Time to Prepare Case.—The 

two—the right to counsel and the right of confrontation— 

are closely interrelated and, together, form an integral part 

of a fair trial. Hence, this requirement as incorporated in 

this section, was not intended to be a mere formality. It 

does not contemplate that counsel shall “‘be compelled to 

act without being allowed reasonable time within which to 

understand the case and prepare for the defense.” State v. 

Farrell, 223 N. C. 321, 327, 26 S. E. (2d) 322. See note to 

Art. I, § 11, N. C..Const. 

§ 15-4.1. Appointment of counsel for indigent 

defendants in capital cases; continuance where 

appointment delayed.—When any person 1s bound 

over to the superior court to await trial for an 

offense for which the punishment may be death, 

the clerk of the superior court in the county shall, 

if he believes that the accused may be unable to 

employ counsel, within five days notify the resi- 

dent judge of the district or any superior court 

judge holding the courts of the district and re- 

quest the immediate appointment of counsel to 

represent the accused. If the judge is satisfied 

that the accused is unable to employ counsel, he 

shall appoint counsel to represent the accused as 

soon as may be practicable. He may appoint 

counsel at any time regardless of whether notified 

by the clerk and before preliminary examination. 

In any capital case where the appointment of 
counsel is delayed until the term of court at which 
the accused is arraigned, on motion of counsel 
for the accused the case shall be continued un- 
til the next ensuing term of criminal court. 

(1949, c. 112.) 
Editor’s Note.—For brief comment on section, see 27 N. 

C. Law Rev. 422, 

§ 15-5. Fees allowed counsel assigned to de- 
fend in capital case. 
Counsel in Capital Cases Mandatory.—This section indi- 

eates that in capital felonies the provisions of § ll, Article 

I of the Constitution and G. S., § 15-4 relative to counsel 
are regarded as not merely permissive but mandatory. 

State v. Hedgebeth, 228 N. C. 259, 45 S, E. (2d) 563. 

§ 15-10.1. Detainer; purpose; manner of use.— 
Any person confined in the state prison of North 
Carolina, subject to the authority and control of 
the state highway and public works commission, 
or any person confined in any other prison of 
North Carolina, may be held to accouut for any 
other charge pending against him only upon a 
written order from the court in which the charge 

originated upon a case regularly docketed, direct- 
ing that such person be held to answer the charge 
pending in such court; and in no event shall the 
prison authorities hold any person to answer any 
charge upon a warrant or notice when the charge 
has not been regularly docketed in the court in 
which the warrant or charge has been issued: 
Provided, that this section shall not apply to any 
state agency exercising supervision over such 
person or prisoner by virtue of a judgment, order 
of court or statutory authority. (1949, c. 303.) 
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Art. 3. Warrants. 

§ 15-18. Who may issue warrant. 
Local Modification.—City of Concord: 1945, c, 82, 

§ 15-21. Where warrant may be executed. 
Editor’s Note.—For statute affecting this section as to 

warrants issued by a justice of the peace or by the chief: 
officer of a city or town, see § 15-22 as amended by Session 
Laws 1949, c. 168, 

§ 15-22. Warrant indorsed or 
served in another county. 
Whenever a justice of the peace or the chief 

officer of a city or town shall attach to his war- 
rant a certificate under the hand and seal of the 
clerk of the superior court of his county certify- 
ing that he is a justice of the peace of the county 
or the chief officer of a city or town in the county 
and that the warrant bears his genuine signature, 
the warrant may be executed in any part of the 
state in like manner as warrants issued by jus- 
tices of the supreme court, judges of the superior 
court, or judges of criminal courts without any 
indorsement of any justice of the peace or magis- 
trate of the county in which it may be served. 
(Rey... 860s Codes i136. 2917, cas0se90Lscs 
668; 1868-9, c. 178, subc. 3, s. 5; 1949, c. 168; C. 
S. 4526.) 
Editor’s Note.—The 1949 amendment added the above sen- 

tence at the end of this section. As the rest of the section 
was not affected by the amendment it is not set out. See 
2/7 N. C. Law Rev. 451. 

Art. 4. Search Warrants. 

§ 15-25. In what cases issued, and where exe- 
cuted.—If any credible witness shall prove, upon 
oath, before any justice of the peace, or mayor of 
any city, or chief magistrate of any incorporated 
town, or the clerk of any court inferior to the 
superior court, that there is a reasonable cause 
to suspect that any person has in his possession, 
or on his premises, any property stolen, or any 
and all personal property and all tickets, books, 
papers and documents used in connection with 
and operation of lotteries or any gaming or 
gambling, or any false or counterfeit coin re- 
sembling, or apparently intended to resemble, or 
pass for, any current coin of the United States, 
or of any other state, province or country, or any 
instrument, tool or engine whatsoever, adapted or 
intended for the counterfeiting of any such coin; 
or any false and counterfeit notes, bills or bonds 
of the United States, or of the state of North 
Carolina, or of any other state or country, or of 
any county, city or incorporated town; or any 
instrument, tool or engine whatsoever, adapted 
or intended for the counterfeiting of such note, 
bill or bond, it shall be lawful for such justice, 
mayor or chief magistrate of any incorporated 
town to grant a warrant, to be executed within 
the limits of his county or of the county in which 
such city or incorporated town is situated, and 
for the clerk of any court inferior to the superior 
court to grant a warrant, to be executed within 
the territorial jurisdiction of such court, all such 
warrants to be directed to any proper officer, au- 
thorizing him to search for such property, and to 
seize the same, and to arrest the person having 
in possession or on whose premises may be 
found such stolen property, or any and all per- 
sonal property and all tickets, books, papers and 
documents used in connection with and operation 
of lotteries or any gaming or gambling, counter- 

certified and 
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feit coin, counterfeit notes, bills or bonds, or the 
instruments, tools or engines for making the 
same, and to bring them before any magistrate 
of competent jurisdiction, to be dealt with accord- 
ing to law. (Rev., s. 3163; Code, s. 1171; 1868-9, 
Col SesupC, 3). SOS ose Cy OO) LLO4D EC. ahd 7.08 
C. S. 4529.) 
Editor’s Note.—The 1949 amendment authorized the issu- 

ance of search warrants by clerks of courts inferior to the 
superior court. 
Ordinarily officers of the law may not invade one’s home 

except under authority of a search warrant issued in accord 
with pertinent statutory provisions. In re Walters, 229 N. 
Cet 47S Be 2a) 709: 
Respondent refused to permit officers to enter his home 

for the purpose of serving civil process on a third person. 
There was no evidence that the person sought was actu- 
ally in respondent’s home at the time. It was held that 
respondent was within his rights in refusing admittance 
to the officers, and his act in so doing cannot be held for 
contempt of court on the ground that it tended to obstruct 
or embarrass the administration of justice. Id. 

Art. 6. Arrest. 

§ 15-39. Persons present may arrest for breach 
of peace. 

Cited in State y. Phillips, 229 N. C. 538, 50 S. E. (2d) 306. 

§ 15-41. When officer may arrest without war- 
rant. 

Applied in State v. Hooper, 227 N. C. 633, 44 S. E. (2d) 
42, 

§ 15-46. Procedure on arrest without warrant. 
Duty of City Police Officer.—A police officer within the 

limits of his city may summarily and without warrant ar- 
rest a person for a misdemeanor committed in his presence. 
But in such case it is the duty of the officer to inform the 
person arrested of the charge against him and immediately 
take him before semeone authorized to issue criminal war- 
rants and have warrant issued, giving him opportunity to 
provide bail and communicate with counsel and friends. 
Perry v. Hurdle, 229 N. C. 216, 49 S. E. (2d) 400. 

§ 15-47. Arresting officer to inform offender of 
charge, allow bail except in capital cases, and per- 

mit communication with counsel or friends. 
Where accused persons were informed of the charge 

against them as required by this section and none of them 
mt&tde a request to be allowed to communicate with relatives 
or friends or to obtain counsel, objection to the failure of 
officers to inform them of the charge against them and their 

right to have counsel, cannot be sustained. State v. 
Thompson, 224 N. C. 661, 32 S. E. (2d) 24. 2 

Art. 8. Extradition. 

§ 15-55. Definitions, 
Cross Reference.— 

The cross reference in original to Appendix VI should 
be to Appendix IV. 

§ 15-78. Costs and expenses. 

Where defendant paid expenses of sheriff in returning 
him to state without extradition, it was held error to order 
the state to pay such expenses of the sheriff under this sec- 
tion, State v. Patterson, 224 N. C. 471, 31 S. E. (2d) 380. 

§ 15-79. Immunity from service of process in 
certain civi® actions. 
A nonresident defendant is not exempt from service of 

civil process while his presence in the state is in compli- 

ance with the conditions of a bail bond. Hare vy, Hare, 
228 N. C. 740, 46 S. E. (2d) 840. 

A nonresident defendant in a criminal proceeding pending 
in the state is immune from personal service of process in 
a civil action arising out of the same facts as the crim- 
inal proceeding only when he is brought into the state by, 
or after waiver of extradition ‘proceeding. By the same 
token, if such defendant be immune from personal service 
of such process only under those circumstances, his property 
within the state would be immune from attachment and 
garnishment only when so brought into the state by de- 

pain White vy. Ordille, 229 N. C. 490, 50 S. E, (2d) 
. 
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§ 15-82. No right of asylum; no immunity from 
other criminal prosecution while in this state. 
Quoted in Hare v. Hare, 228 N. C. 740, 46 S. E. (2d) 840. 
Cited in White v. Ordille, 229 N. C. 490, 50 S. E. (2d) 499. 

Art. 9. Preliminary Examination. 

§ 15-89. Prisoner examined; advised of rights. 
Application of Section.—The provisions of this section are 

applicable only to preliminary judicial examinations. State 
ViliGrass; 223) NewCie3i,03250 25 10.) Hae (2d) yi193. 
Distinction between Examination under This Section and 

That under § 8-54.—There is a distinction between the state- 
ment made by a prisoner on his preliminary examination 
before a magistrate under this section, and his testimony 
given under § 8-54, as a witness on the trial of the cause. 
On the former, he is to be advised of his rights, the ex- 
amination is not under oath, and, should it be taken con- 

trary to the statute, it may not be used against him at the 

trial. On the latter, accused, at his own request, but not 
otherwise, is competent but not compellable to testify and 
his testimony thus given is under oath and may be used 

at any subsequent stage of the prosecution. State v. Far- 
rell, 223 N. C. 804, 28 S. E. (2d) 560. 

Confession Admissible Though Defendant Not Advised of 
His Rights.—In a prosecution for murder, where defend- 
ant confessed shortly after the homicide to officers, one of 

whom was the coroner, such confession is not inadmissible 
because defendant was not advised of his rights under this 
section. Stately. ‘Grass, 223° Ns C.131; 25) SE.) (2d) 7193. 

§ 15-91. Answers in writing, read to prisoner, 
signed by magistrate. 

Cress Reference.—As to testimony being used as evidence, 
see § 15-100 and notes. 

§ 15-100. Proceedings certified to court; used as 
evidence, 

In General.— 

The effect of this section and §§ 15-88 and 15-91 is to 
extend the common-law principle, and their purpose 
was to make these preliminary examinations, when prop- 
erly taken, certified and filed, in the nature of an official 
record, to be read in evidence on mere identification, and 
they do not and were not intended to restrict or entrench 
upon the common-law principle that evidence of this kind, 

when repeated by a witness under proper oath, and who 
can and does swear that his statements contain the sub- 
stance of the testimony as given by the dead or absent 
witness, shall be received in evidence on the second trial. 

And well considered authority is to the effect that stenog- 
raphers’ notes, when the stenographer who took them goes 
on the stand and swears that they are accurate and cor- 
rectly portray the evidence as given by the witness, come 
well within the principle. State vy, Ham, 224 N. C. 128, 131, 
29 S. E. (2d) 449. 

Art. 10. Bail. 

§ 15-102. Officers authorized to take bail, be- 
fore imprisonment. 
Accused May Deposit Cash in Lieu of Bond.—The law 

contemplates that a defendant in a criminal prosecution 
may give security for his appearance to answer to the 
charge and the supreme court has held that the fact that 
defendant of his own volition, chooses to deposit the amount 
of the bond required in cash is not a violation of the stat- 
ute, but a compliance with its spirit and meaning. White 
v. Ordille, 229 N. C. 490, 50 S. E. (2d) 499, citing State y. 
Mitchell) Sle Nee GC, 9716; '60 son He acl, ' 

Cash deposited by accused as security for his appearance 
remains his property subject to the conditions of a recogni- 
zance, the justice of the peace becoming the custodian of 
the cash for the benefit of the state only in so far as the 
debt of accused to the state is concerned. If defendant 
fails to perform the conditions, the deposit will be subject 
to forfeiture. But if he perform the conditions, the cask 
deposit would be returnable to him. This is a right which 
he may enforce against the custodian of the deposit. White 

v. Ordille, 229 N. C. 490, 50 S. E. (2d) 499. 
And Is Liable to Attachment.—A defendant in a criminal 

prosecution in a justice of the peace court of the state of 
North Carolina, who is a nonresident of the state, and who 
voluntarily deposits with the justice of the peace cash in 
lieu of bond for his appearance before the justice of the 
peace for a preliminary hearing, has such property right 
and interest in the deposit as is liable to attachment and 
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instance of his creditor pending such 
White v. Ordille, 229 N. C. 490, 50 

garnishment at the 
preliminary hearing. 
S. E. (2d) 499. 

§ 15-105. Bail allowed on preliminary examina- 
tion. 

Recognizance Explained.— 
A recognizance in a criminal proceeding is an acknowledg- 

ment by the defendant that he is indebted: to the state in 
an amount fixed by the court, conditioned upon his per- 
sonal appearance at a time and place specified by the court 
to answer the charge against him, to stand and abide the 
judgment of the court and not to depart without leave of 

the court. White v. Ordille, 229 N. C. 490, 50 S. E. (2d) 

499, 

§ 15-107. Sheriff or deputy may take bail. 

Local Modification.—Haywood: 1945, c. 875. 

Art, 11, Forfeiture of Bail. 

§ 15-116. Judges may remit forfeited recogni- 
zances. 

Trial Judge Has Discretion.— 
In accord with 2nd paragraph in original. See State v. 

Clarke, 222 N. C. 744, 24 S. E. (2d) 619; State v. Wiggins, 
228 NIC) 76, "44So Bs C20) 474. 

Art. 13. Venue. 

§ 15-184. Improper venue met by plea in abate- 
ment; procedure. 

Crime Where Alleged.— 

Where there is no challenge to the indictment prior to a 
plea of guilty, under this section the offense is deemed to 
have been committed in the county alleged in the indictment. 
State v. McKeon, 223 N. C. 404, 26 S. E. (2d) 914. 

Art. 15. Indictment. 

§ 15-148. Bill of particulars. 
Granting Order Is within Court’s Discretion.— 
The granting or denial of motions for bills of particulars 

is within the discretion of the court and not subject to re- 
view except for palpable and gross abuse thereof. State v. 
Lippard, 223 N. C. 167, 25 S. E. (2d) 594. 

§ 15-144. Essentials of bill for homicide. 
What Is Sufficient under Section.— 
An indictment of murder in the first degree need not 

allege deliberation and premeditation, an indictment in the 
form prescribed by this section being sufficient. State v. 

Kirksey, 227 N. C. 445, 446, 42 S. E. (2d) 613. 

Statements Not Necessary.— 

A bill of indictment, drawn in the statutory form as re- 
quired by this section, includes the charge of murder com- 
mitted in the perpetration of a robbery, without a specific 
allegation or count to that effect. State v. Smith, 223 N. 

45/2/20) 114, 
Variance between Allegata and Probata.—Where indict- 

ment charged capital felony of murder in the language of 
this section and contained every necessary averment, proof 
that murder was committed in the perpetration of felony 

constituted no variance between allegata and probata. State 
v. Mays, 225 N. C. 486, 35 S. E. (2d) 494. 

§ 15-152. Separate counts; consolidation. 

When Order of Consolidation Made in Capital Cases.— 

An order of consolidation in capital cases will be made 
when seasonably brought to the court’s attention, and not 
at a time when the validity of the whole trial might be 
threatened by the consolidation. State v. Harris, 223 N. C. 
697, 28 S. E. (2d) 232. 
Motion to Consolidate Is Not an Assent to a Mistrial.— 

A motion to consolidate three capital cases in medias res 
pending the taking of testimony on the trial of one of them, 

is not an assent to a mistrial in order to effect a consolida- 
qiOny ss, State, Vv, Harris, 223, IN. iC. 2697.4, 2ousaas). eG) inesee 
Consolidation Is within Discretionary Power of Trial 

Court.— 

Upon the consolidation and trial together over defendants’ 
objection of two indictments the first against all three of 
defendants for abduction of a fourteen-year-old girl, and the 
second against two of the three defendants for an assault 
with intent to commit rape upon the abducted child during 
the abduction, while a verdict of guilty on the first charge 
and a verdict of not guilty on the second would seem to 
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render the exception to the consolidation feckless, the right 
to consolidate was in the sound discretion of the trial court. 
State v. Truelove, 224 N. C. 147, 29 S. E. (2d) 460. 
Entering Judgment on Each Offense upon General Ver- 

dict of Guilty.— 
Ordinarily where separate bills of indictment are returned 

and the bills are consolidated for trial, as authorized by 
this section, the counts contained in the respective bills 
will be treated as though they were separate counts in 
one bill, and where there are several counts and each count 

is for a distinct offense, a general verdict of guilty will 
authorize the imposition of a judgment on each count. 
State v. Braxton, 230 N. C. 312, 52 S. Ei: (2d) 895. 

§ 15-153. Bill or warrant not quashed for infor- 

mality. 
Il. GENERAL EFFECT. 

Liberal Construction.— 
This section provides against quashal for mere informal- 

ity or refinement, and judgments are no longer stayed or 
reversed for non-essential or minor defects. State v. Dav- 
enport, 227 N. C. 475, 491, 42 S. E. (2d) 686. 
Where the Indictment Contains Sufficient Matter, etc.— 
In accord with original. See State v. Davenport, 227 N. 

C. 475, 491, 42 S. E. (2d) 686. 

Applied in State v. Blanton, 227 N. C. 517, 42 S. E. (2d) 

663. 
III. DEFECTS CURED. 

A. In General. 

Stripping Nonessential Words from Warrant.—A warrant 

which, stripped of nonessential words, charges defendant 
with unlawful possession of a quantity of nontax-paid 
whiskey, is sufficient to survive a motion to quash, State 
v. Camel, 230 N. C. 426, 53 S. E. (2d) 313. 

B. Omissions and Mistakes. 

Wrong County in Caption.— 
In accord with original. See State v. 

117% S5VS. FE (2dy7623: 

The omission of the caption of a bill of indictment does 
not constitute ground for arrest of judgment. State v. Da- 
vis, 225 N.-C. 117, 33 S. E. (2d) 623. 

Davis, 225 N. C. 

§ 15-155. Defects which do not vitiate. 
When Time Need Net Be Charged.— A 
While an appeal from conviction in a recorder’s court 

upon a warrant, charging unlawful possession on a certain 
date of intoxicating liquors for the purpose of sale, was 

pending in the Superior Court, that court had jurisdiction 
to try defendant on a bill of indictment of a later date 
charging the same offense, where the record contains noth- 

ing to show that the offenses are identical. Time is not of 
the essence and need not be specified in the indictmerf. 
State v. Suddreth, 223 N. C. 610, 27 S. E. (2d) 623. 

Art. 17. Trial in Superior Court. 

§ 15-165. Challenge to special venire same as to 
tales jurors. 

Cited in State vy. Lord, 225 N. Go 3548"34Ss Ey (dy 205s 
State v. Anderson, 228 N. C. 720, 47 S. E. (2d) 1. 

§ 15-169. Conviction of assault, when included 
in charge. 

Cross Reference.—As to arbitrary right of jury to convict 
defendant of lesser degree of the crime charged, see § 15- 
170 and note thereto. 
When Section Applicable.— 

In accord with original. See State v. Sawyer, 224 N. C. 
61, 29 S. E. (2d) 34. ; 
Same—Assault with Intent to Rape.— 

Upon an indictment for an assault with intent to com- 
mit rape, even though the evidence is insufficient to sup- 

port a verdict, motion for judgment of dismissal or non- 
suit cannot be granted, as defendant may be convicted of 
an assault. State v. Gay, 224 N. C. 141, 29 S. EB. (2d) 458. 
Where in a prosecution under a bill of indictment charg- 

ing assault with intent to commit rape the evidence dis- 
closes an assault but is insufficient to prove the intent neces- 
sary for a conviction of this offense, defendant is entitled to 
nonsuit on the offense chatged, but is not entitled to his 
discharge, since he may be convicted under the bill of in- 
dictment for assault upon a female as though this offense 
had been separately charged in the bill. State v. Moore, 

227% NS1CAI326,4 42S EB. . Cd)84: 

Where Jury’s Verdict Is for an Offense of Lesser De- 
gree.—Where all the evidence points to a graver crime and 

7 
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the jury’s verdict is for an offense of a lesser degree, al- 
though illogical and incongruous, it will not be disturbed, 
since it is favorable to accused. State v. Bentley, 223 N. 
C5632 27S. Es (2d) 7738. 
Applied in State v. Johnson, 227 N. C. 587, 42 S. E. (2d) 

685; State v. Lunsford, 229 N. C. 229, 49 S. E. (2d) 410, 
treated in note under § 15-170. 

Cited in State v. Gregory, 223 N. C. 415, 27 S. E. (2d) 
140; State v. Farrell, 223 N. C. 804, 28 S. E. (2d) 560; State 
v. Bell, 228 N. C. 659, 46 S. E. (2d) 834, treated under § 
15-170. 

§ 15-170. Conviction for a less degree or an at- 
tempt. 

Indictment for Attempt or Complete Offense.— 
In accord with original. See State v. Parker, 224 N. C. 

524 aS le Sime eed) ool, 

Defendant Entitled to Complete Charge.— 

In accord with 2nd paragraph in original. See State v. 
DeGraffenreid, 223 N. C. 461, 27 S. E. (2d) 130. 

And Conviction of Offense Charged Does Not Cure Er- 
ror.—A verdict of guilty of the offense charged in the in- 
dictment does not cure error of the court in failing to sub- 
mit to the jury the question of defendant’s guilt of less 
degrees of the crime. State v. McNeill, 229 N. C. 377, 49 
SEIS RCD PAKr 

The general rule of practice is, that when it is permis- 
sible under the indictment to convict the defendant of 
“a less degree of the same crime,” and there is evidence 
to support the milder verdict, the defendant is entitled 
to have the different views arising on the evidence pre- 
sented to the jury under proper instructions, and an error 
in this respect is not cured by a verdict finding the de- 
fendant guilty of a higher degree of the same crime, for 
in such case, it cannot be known whether the jury would 

have convicted of the lesser degree if the different views, 
arising on the evidence, had been correctly presented in 
the court’s charge. State y. Childress, 228 N. C. 208, 45 
S. . (2d)! 42. : 

Evidence Must Justify Conviction in Lesser Degree.— 
In accord with 3rd paragraph in original. See State v. 

Sawyer, 224 N. C. 61, 29 S. E. (2d) 34. 

A defendant may be convicted of a less degree of the 
crime charged, or for which he is being tried, when there 
is evidence to support the milder verdict. State v. Jor- 

dan, 226 N. C. 155, 37 S. E. (2d) 111, 112; State v. Lock- 
lear, 220, Ni, 410) 3875.) B.. (2d) 162, 163; 
Where the evidence was sufficient to carry the case to 

the jury upon the charge of assault with intent to commit 
rape but the jury returned a verdict of guilty of an as- 
sault upon a female, the defendant being a male person over 
18 years of age, such verdict was authorized by this sec- 
tion. State v. Morgan, 225 N. C. 549, 35 S. E. (2d) 621. 
Where the evidence justified such action, the court prop- 

erly charged the jury that defendant might be acquitted 

of felonious assault and battery with intent to kill charged 
in the indictment, and convicted of an assault of lower 
degree, namely, an assault with a deadly weapon. State v. 
Anderson, 230 N. C. 54, 51 S. E. (2d) 895. 

Uncontradicted Evidence Showing Defendant Guilty of 
More Serious Offense.—This and the preceding section were 
not intended to give to the jury the arbitrary right or dis- 
cretion to convict a defendant of a lesser degree of the 
crime charged or of a less serious offense than that 
charged, if the uncontradicted evidence shows beyond a 
reasonable doubt that the defendant is guilty of the more 
serious offense charged in the bill of indictment. State v. 
Brown, 227 N. C. 383, 42 S. E. (2d) 402. 

Where all the evidence tends to show that defendants 
feloniously took money from the person of prosecuting wit- 
ness by violence and against his will through the use or 
threatened use of firearms, the court properly limits the 
jury to a verdict of guilty of robbery with firearms or 
a verdict of not guilty, there being no evidence warrant- 
ing court in submitting the question of defendants’ guilt 
of less degrees of the crime. State v. Bell, 228 N. C. 659, 
46 S. E. (2d) 834. 

It would be without precedent to try defendant for one 
offense and to convict him of another and greater offense, 
even though the conviction be of a higher degree of the 
same offense for which he is being tried. State v. Jor- 
dan, 226 N. C. 155, 37 S. E. (2d) 111, 112. 

Instruction Limiting Verdict to Less Degree.— 

In accord with original, See State v. Gay, 224 N. C. 141, 
29 S. E. (2d) 458. 
In a prosecution for murder, where the evidence raises a 

question as to whether or not the killing was intentional, 
this section requires that the question of the defendant’s 
guilt of manslaughter be submitted to the jury with proper 
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instructions. 
703% 

Where there is evidence to support a charge of murder 

and evidence to support the defendant’s plea of homicide 
by misadventure, and also evidence of manslaughter, this 

section requires that the “less degree of the same crime” 

State v. McNeill, 229 N. C. 377, 49 S. E. (2d) 

be submitted to the jury with proper instructions. State 

v. ‘Childress, 228 .N. @, 208, 45 S. EB. (2d)i-42: 
In a prosecution for burglary in the first degree, it is 

permissible for the jury to convict the defendant ci an at- 
tempt to commit burglary in the second degree. State v. 

Surles, 230 N. C. 272, 52 S. E. (2d) 880. 
In Prosecution for Rebbery.—Testimony of defendants in 

a prosecution for robbery that they took the pistol from 
prosecuting witness to prevent him from harming them or 
some other person, requires the court to submit the ques- 
tion of each defendant’s guilt of simple assault to the jury 
as a lesser offense included in the crime charged, since 
such verdict would be justified in the event the jury should 
find that defendants took the pistol without intent to steal 
it, but were not warranted in doing so on the principle of 

self-protection, State v. Lunsford, 229 N. C. 229, 49 S. E. 
(2d) 410. 

Applied in State v. Jones, 227 N. C. 402, 42 S. E. (2d) 
465; State v. Jones, 229 N. C. 276, 49 S. E. (2d) 463. 

Cited in State v. Gregory, 223 N. C. 415, 27 S. E. (2d) 

140; -State «v. Bentley, 223 iN.  C...563,, 27 oSi.Beyi(2d). «738 

(con. op.); State v. Farrell, 223 N. C. 804, 28 S. E. (2d) 
560; State v. Grimes, 226 N. C. 523, 39 S. E. (2d) 394; 
State v. Lunsford, 229 N. C. 229, 49 S. E. (2d) 410; State 

v. Fowler, 230 N. C. 470, 53 S. E. (2d) 853, 

§ 15-171. Burglary in the first degree charged, 
verdict for second degree. 

indictments for burglary in the 
and has no bearing on an appeal from 

State v. Brown, 227 N. C. 

This section relates to 
first degree only, 
a verdict of guilty of rape. 
383, 385, 42 S. E. (2d) 402. 

Instruction as to Second Degree Burglary Mandatory.— 
This section gives the jury the right to render a verdict 
of guilty of burglary in the second degree, not only where 
the evidence tends to show certain facts, but, “upon the 
findings of facts sufficient to constitute burglary in the 
first degree as defined by the statute—if they deem it 
proper so to do.” This instruction is mandatory. State 
v. brown wees N.C. 389; 385, 42. 5. (2d) 402: “State iv. 
Hooper, 227 N. C. 633, 635, 44 S. E. (2d) 42. 

Thus, the right of the jury under this section is not 

dependent upon the finding of certain facts as set forth in 
a charge on burglary in the second degree. State v. 
Hooper, 227 N.C." 633,635,’ 44S. EB. (2d) 42. 
Conviction in Second Degree Authorized.—Under this sec- 

tion as amended a defendant is entitled, as a matter of 
right, to have the jury instructed that they may elect to 

render a verdict of guilty of burglary in the second degree 
if they deem it proper so to do. State v. McLean, 224 N. 

O97040732 8.2 Eee (2d) 227. 
Conviction of Attempt to Commit Burglary in Second 

Degree.—In a prosecution for burglary in the first degree, 
it is permissible for the jury to convict the defendant of 
an attempt to commit burglary in the second degree. State 

v. Surles, 230 N. C. 272, 52S. E. (2d) 880. 
Permissible Verdicts When Jury Finds Facts Constitut- 

ing Burglary in First Degree.—Taking §§ 14-52 and this sec- 
tion together, when in a case in which the charge is bur- 
glary in the first degree the jury finds from the evidence 
and beyond a reasonable doubt facts constituting burglary 
in the first degree, one of three verdicts may be returned: 
(1) Guilty of burglary in the first degree, which carries 
a mandatory death sentence; (2) guilty of burglary in the 

first degree, with recommendation of imprisonment for life, 
which calls for a sentence to life imprisonment; and (3) if 
the jury “deem it proper so to do,” guilty of burglary in 
the second degree, for which the sentence may be life 4 

in the prisonment, or imprisonment for a term of years 
discretion of the judge. State v. Mathis, 230 N. C. 508, 
53 S. E. (2d) 666. 

Verdict of Guilty in First Degree upon Trial for Bur- 
glary in Second Degree Set Aside.—See this catchline in 

note to § 14-51. 
Cited in State v. Jordan, 226 N. C. 155, 37 S. E. (2d) 
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§ 15-172. Verdict for murder in first or second 

degree. 
Sufficiency of Indictment.—For a brief history of this 

section in connection with sufficiency of indictment for first 
degree murder, see State v. Kirksey, 227 N. C. 445, 42 S. 

E. (2d) 613. 
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Evidence.— 
In accord with original. 

26, 40 S. E. (2d) 463. 

See State v. Gause, 227 N. C. 

§ 15-173. Demurrer to the evidence. 
Compared with Section 1-183.— 
In accord with original. See State v. Hill, 225 N. C. 74, 

33, S, Bs Gd)"470. 
Ascertaining Whether Any Competent Evidence.—When 

the court is to rule upon a demurrer to the evidence in a 

criminal case, it is required merely to ascertain whether 

there is any competent evidence to sustain the allegations 

of the indictment, the evidence being construed in the light 
most favorable to the state. State v. Murdock, 225 N. C. 
224, 34 S. E. (2d) 69. 
A trial judge, in passing upon a motion for a judgment 

as of nonsuit, under the provisions of this section is not 

bound by the measure or quantum of proof by which the 

state must prove a defendant’s guilt before the jury can 

convict him. State v. Davenport, 227 N. C. 475, 493, 42 

Ss. 7B. (2d): 7686, 
Sufficiency of Evidence May Be 

Timely Made.— 
A motion for judgment as of nonsuit, in a criminal case 

under this section must be made at the close of the state’s 
evidence and, if denied, renewed at the close of all the evi- 
dence, otherwise the benefit of the exception to the court’s 
refusal to grant the motion is lost. State v. Hill, 225 N. 

C. 74, 33 S. E. (2d) 470. 
To present the question of the sufficiency of the evi- 

dence upon appeal, a motion to nonsuit should be made 

at the close of the state’s evidence, and exception noted 

upon its denial, and if defendant introduces evidence the 
motion should be renewed at the close of all the evidence, 
and if again overruled another exception should be noted, 
in which event the assignment of error should be based 
upon the second exception. State v. Perry, 226 N. Cc 
530, 39 S. E. (2d) 460; State v. Weaver, 228 N. C. 39, 40, 

44S. E. (2d) 360. 
Motion Must Be Renewed—Waiver.— 
When defendants in a criminal prosecution, at the close 

of the State’s evidence, move to dismiss and for nonsuit, 
and, after these motions are overruled, introduce evidence 
but fail to renew such motions at the close of all evidence, 
the exceptions to the refusal of such motions at the close 
of the State’s evidence are waived. State v. Epps, 223 N. 
€. 740, 28 S. E. (2d) 219. See also, State v. Jackson, 226 
Ny C. 760,40" Se Be (2d) “417. 

Only Incriminating Evidence Need Be Considered, etc.— 

On a demurrer to the evidence only the State’s evidence 
is to be considered, and the defendant’s evidence is not to 
be taken into account, unless it tends to explain or make 
clear that offered by the State. State v. Oldham, 224 N. 

<O9415. 1416; CON Ost bok Ged oko. 

When Motion Denied.— 
A motion for judgment of nonsuit must be denied, if there 

be any substantial evidence—more than a scintilla—to prove 

the allegations of the indictment. State y. Weinsfein, 224 
Ni. UC., 645,31 'S.. E.! (2d)-920: 

On trial upon an indictment for assault with a deadly 
weapon with intent to kill, motion for judgment of nonsuit 
was properly denied. State v. Oxendine, 224 N. C. 825, 
32 S. E. (2d) 648. 

When an intentional killing with a deadly weapon has 
been established, the law implies malice, and the state 
cannot be nonsuited. State v. Brooks, 228 N, C. 68, 71, 
44 S. E. (2d) 482. 
Where the evidence was substantially similar to that in- 

troduced at a former trial, decision of the supreme court 
on the former appeal that evidence was sufficient to be sub- 
mitted to the jury is res judicata on question of nonsuit or 
sufficiency of evidence. State v. Stone, 226 N. C. 97, 36 S. 
E. (2d) 704. 

Where the indictments contain two separate charges and 
the state takes a voluntary nonsuit upon the first count, 
defendant’s contention that the nonsuit established his in- 
nocence of acts charged under that count which also con- 
stituted essential elements of the offense charged in the 
second count, must be presented by a plea of former jeop- 
ardy or former acquittal, and not by motion for judgment 
as of nonsuit, under this section, and the failure of a 
plea of former jeopardy amounts to a waiver of his rights 
in the premises. State v. Baldwin, 226 N. C. 295, 37 S. 
E. (2d) 898. 

Where a complete defense is established by the State’s 
fase, on a criminal indictment, the defendant should be al- 
lowed to avail himself of a motion for nonsuit under this 
section.. State v. Boyd, 223 N..C...79, 25.8. E. (@d)) 456; 

State v. Watts, 224 N. C. 771, 32 S. E. (2d) 348. 

Challenged if Motion 
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The evidence of accomplices is sufficient to carry the case 
to the jury and to justify a refusal of motion to nonsuit. 
State v. Rising, 223 N. C. 747, 28 S. E. (2d) 221. 
Sufficiency of Evidence.— 

In accord with Ist paragraph in original. 
Johnson, 226 N. C. 671, 40 S. E. (2d) 113. 

On appeal in cfiminal cases supreme court cannot pass 
upon the weight of the evidence but only whether there is 
sufficient evidence to support conviction. State v. Shoup, 
226. Nes Cs 69,086 (SH Teed 18 697, 
On a motion for judgment as of nonsuit in a criminal case 

the evidence must be considered in the light most favorable 

to the State. State v. Herndon, 223 N. C. 208, 25 S. E. (2d) 
611. See State v. McMahan, 224 N. C. 476, 31 S. E. (2d) 
357. 

In a criminal prosecution, under §§ 14-290, 14-291, and 
14-291.1, the court erred in the refusal of defendants’ mo- 

tion of nonsuit. State v. Heglar, 225 N. C. 220, 34 S. E. 
(2d) 76. 
On a motion for judgment of nonsuit the evidence must 

be considered in the light most favorable for the state, and 
if there be any competent evidence to support the charge 
contained in the bill of indictment the case is one for the 
jury. State v. Scoggins, 225 N. C. 71, 33 S. E. (2d) 473. 
On the trial of several defendants, upon an indictment for 

robbery, where the evidence against one of the defendants 
raises no more than a suspicion of his guilt, a motion to 
dismiss as to such defendant should be allowed. State vy. 
Ham, 224 N. C. 128, 29 S. E. (2d) 449. 

Same—Prosecution for MHomicide.—In a prosecution for 
felonious slaying evidence held sufficient to go to the jury. 
State v. Stone, 224 N. C. 848, 32 S. E. (2d) 651. 

Defendant’s motion to nonsuit is properly denied when 
the evidence tends to show an intentional killing with a 
deadly weapon, since the credibility and sufficiency of the 
defendant’s evidence in mitigation or excuse is for the jury 
to consider and decide. State v. Robinson, 226 N. C. 95, 
BI cieks pied Dee(@(6) Waste 
Where defendant, in.a prosecution for murder, admitted 

that he intentionally and without provocation fired the gun 
which resulted in the death of deceased, a police officer, to 
prevent deceased from arresting him, and offered no excuse 
or explanation in mitigation for his act, except that he did 
not make up his mind and determine to kill deceased, there 
is evidence of premeditation and deliberation and evidence 
sufficient to sustain a verdict of murder in the first de- 
gree, and motion for nonsuit, was properly overruled. State 
v. Matheson, 225 N. C. 109, 33 S. E. (2d) 590. 

In a prosecution of two persons for murder, where the 
state’s evidence tended to show that deceased was standing 
near another person on a city sidewalk, when the first de- 
fendant called upon deceased to stop bothering his cousin 

and the deceased said he was not bothering anyone, where- 
upon the first defendant shot a pistol at deceased twice, and 
then the second defendant took the gun from the first de- 
fendant and shot at deceased twice, deceased falling to the 
ground at the second shot and dying on the way to the hos- 
pital, there being only one wound on deceased, a_ shot 
through the heart, there is ample evidence for the jury and 
the first defendant’s motion for judgment as. of nonsuit was 
properly denied. State v. Williams, 225 N. C, 182, 33 S. E. 

(2d) 880. 
Same—Murder in Perpetration of Robbery.—Where two 

witnesses saw two of defendants enter a store, both wit- 
nesses being present, hold up the proprietor with pistols and 
shoot and kill him and flee, and two other witnesses saw 
both of these defendants run out of the store and enter and 
drive away in a car with third defendant, all four of these 
witnesses picking out defendants from a number of prison- 
ers in a city jail about 30 days after the homicide and posi- 
tively identifying them and their car, without denial on the 
part of the prisoners, and other persons identifying same de- 
fendants as the perpetrators of another hold-up just before 
their arrest, there was sufficient identification and evidence 
of murder for the jury and motion for nonsuit was prop- 
erly denied. State v. Biggs, 224 N. C. 722, 32 S. E. (2d) 
352. 
Same—Assault with Intent to Kill.— 
In a prosecution for assault with a deadly weapon with 

intent to kill, resulting in injury, it was held that there 
was ample evidence to sustain conviction and motion to 
dismiss under this section was properly denied. State v. 
Cody, 225 (NusCg 38; .330:S.eB esd) 47k 

In a criminal prosecution for a felonious assault with in- 
tent to kill, where the state’s evidence tended to show 
that defendant, while the prosecuting witness was having 
a row in her place of business witn one of her servants, 
left the room and returned almost immediately with a 
shotgun and shot the prosecuting witness at close range, 

See State v. 

Se a a es eee ae ates 
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inflicting serious injury, there was sufficient evidence for 
the jury, and motion for judgment as of nonsuit was prop- 
erly denied. State v. Murdock, 225 N. C. 224, 34 S. E. 

(2d) 69. 
Same—Seduction.—_In a prosecution for seduction it was 

held that where facts and circumstances tended to support 
prosecutrix’s statements a motion for nonsuit should be de- 
nied. State v. Smith, 223 N. C. 199, 201, 25 S. E. (2d) 619. 
Same—Rape.— 

Positive testimony of rape by prosecutrix is sufficient to 
carry the case to the jury, even when her evidence is denied 

by defendant and nonsuit under this section was held 
properly denied. State v. Vicks, 223 N. C. 384, 26 S. E. 
(2d) 873. 
Evidence of defendant’s guilt of rape held sufficient to 

overrule his motion to nonsuit. State v. Speller, 230 N. C. 
345,) 538 Si. Bs (2d) 294. 
Same—Receiving Stolen Goods.—In a prosecution for lar- 

ceny and receiving, where the state’s evidence tended to 
show that strangers to defendants stole a barrel of mo- 
lasses, hid it among some trees in a pasture, offered to sell 
it to defendants, who agreed to buy at a price considerably 
below the market and went in the nighttime to inspect and 
remove their purchase and were in the act of having it 
rolled out to their truck when the officer arrived, there is 
sufficient evidence to convict of an attempt to feloniously 
receive stolen property, knowing it to have been stolen, and 
motion of nonsuit was properly refused. State v. Parker, 

_ 224 N. C. 524, 31 S.. EF. (2d) 531. 

Same—Recent Possession of Stolen Goods.— 
Where three defendants bought goods, paying full value, 

about 2 a. m. from two strangers, who represented that 

they must dispose promptly of the merchandise from their 
business because both had been called to the armed forces, 
and one defendant promptly admitted all the facts to the 
officers while the other two first denied and then admitted 
the purchase, the State’s witness who accompanied the 
thieves saying on crOss-examination that the accused per- 
sons had no knowledge of the theft, the element of scien- 
ter is wanting and demurrer should have been sustained. 
State v. Oxendine, 223 N. C. 659, 27 S. E. (2d) 814. 
Same—Evidence Raising Suspicion Only.— 

Upon a motion for nonsuit under this section, if there be 
any evidence tending to prove the fact in issue or which 
reasonably conduces to its conclusion as a fairly logical 
and legitimate deduction, the case should be submitted to 
the jury. But where there is merely a suspicion or con- 
jecture in regard to the charge in the bill of indictment, the 
motion should be allowed. State v. Boyd, 223 N. C. 79, 25 
SEs (2d) 4563" State’ vy. Kirkman, 224 °N. C. 778, 32-5. 5, 
(2d) 328; State v. Murphy, 225 N. C. 115, 33 S. E. (2d) 588. 
Where the evidence, taken in the light most favorable to 

the state, on motion by defendants for judgment as of non- 
suit in a criminal prosecution, raises no more than a suspi- 
cion as to the guilt of defendants, the same is insufficient 
to support a verdict of guilty and the motion must be al- 
lowed. State v. Hegler, 225 N. C. 220, 34 S. E. (2d) 76. 

Same—Assault with Intent to Rape.— 
In accord with original. See State v. Gay, 224 N. C. 141, 

29 S. E. (2d) 458; State v. Johnson, 227 N. C. 587, 42 S. 
E. (2d) 685. 2 
Same—Refusal to Support Child.—In proceeding on in- 

dictment instituted more than 13 years after the birth of an 
illegitimate child, charging defendant with willful neglect 
and refusal to support the child, whose paternity had been 
established in bastardy proceeding instituted under C. S., 
265-279, the action was held barred under § 49-4 and motion 
for judgment of nonsuit was sustained. State v. Dill, 224 

Ne 65/4020 Os) Lye (2d) 145. 
Same—Unlawful Sale of Intoxicating Liquors.—In a crim- 

inal prosecution for the unlawful possession of intoxicating 
liquors for the purpose of sale, where all the evidence tended 
to show that accused had concealed in the apartment occu- 
pied as a residence by himself and family, above a store 

operated by him, five pints of tax-paid liquor the seals on 
which had not been broken, and a sixth pint was found by 
officers at the back door of the store, where an unknown 
person was seen to ‘‘set something down,’ and some empty 
bottles, apparently wine bottles, were also found in the 
store, motion of defendant for judgment of nonsuit should 
have been sustained. State v. Suddreth, 223 N. C. 610, 27 

eee (2d)is 6235 
In a prosecution for possession of intoxicating liquor for 

purnose of sale, where the evidence tended to show only 
that there was found in the yard of defendant’s house an 
automobile containing 42 gallons of liquor, upon which no 
tax had been paid, defendant testifying that the car was 
not his, but was driven by a stranger, got out of order 
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and defendant helped push it onto his premises, where it re- 
mained several days while he was away from home, and 
it was subsequently driven away by someone unknown to 
him, the refusal of defendant’s motion for judgment of non- 
suit was error. State v. Kirkman, 224 N. C. 778, 32 S. E. 
(2d) 328. 

Where defendant at time of arrest said illicit whiskey 
belonged to him but at trial denied any knowledge of the 
liquor or its ownership, an issue of fact was presented for 
jury and motion to dismiss under this section was prop- 
erly overruled) otates v. otutts, *225 N.C. 647, 35 S. E. 
(2d) 881. 
Same—Operation of Motor Vehicle after License Sus- 

pended.—In a criminal prosecution for the operation of a 
motor vehicle after the operator’s license had been revoked, 
where the state’s evidence tended to show that defendant 
was tried and convicted in recorder’s court, for operating a 
motor vehicle while under the influence of intoxicants, as 
James Stewart had his license revoked for one year, that 
the records show no license issued to James Stewart but 
show one to James Tyree Stewart of the same county as 
defendant, \who admitted that his name was James Tyree 
Stewart when the highway natrolman went to take up his 
license, and that defendant was seen operating a motor ve- 
hicle upon the public highway within one year of such con- 
viction and there had been no reinstatement of the revoca- 
tion, there is sufficient evidence to sustain a conviction and 
motion for nonsuit, was properly refused. State v. Stewart, 
Bea Ne, Go O28; ol Sul ie (2d) 004. 

Same—Violation of Hit and Run Drivers’ Law.—In a 
prosecution under G. S., § 20-166, the state introduced tes- 
timony of a statement by defendant that he had just driven 
the highway in question but that he had no knowledge or 
notice that he had struck any vehicle or injured any per- 
son during the trip. This statement was not contradicted 
or shown to be false by any other fact or circumstance in 

evidence, ‘The statement was held binding upon the state, 
and defendant’s motion for judgment of nonsuit was sus- 
tained in the supreme court for want of evidence that 
defendant knew he had been involved in an accident re- 
sulting in injury to a person, State v. Ray, 229 N. C. 
40, 47 S. E. (2d) 494. 

Conflicting Evidence.— 

In a criminal prosecution for larceny and receiving a bi- 
cycle, where the evidence tended to show that the bicycle 
was taken in the night from a parked truck, and was found 
near the same place about eight months thereafter in the 

possession of defendants, who made contradictory and false 
statements about how they came by it, there is not suffi- 
cient evidence to convict and a motion for nonsuit should 
have been granted. State v. Cameron, 223 N. C. 449, 27 S. 
E. (2d) 81. 

Testimony by state witness that defendant made a dec- 
laration of innocence does not entitle defendant to judg- 
ment as of nonsuit, since such self-serving declaration does 
not rebut any proof by the state. State v. Baldwin, 226 
ING CH 295i a7 oe) Han ted) 69a. 

Variance.— 

Where it was alleged that defendant committed larceny 
of money and valuable papers, and the evidence tended to 
show, at most, an attempt to commit larceny of two suit- 
cases or baggage, it was held that there was a fatal vari- 
ance between the allegata and the probata, of which defect 
defendant could take advantage under his exception to the 
disallowance of his motion for judgment as of nonsuit. State 
v. Nunley, 224 N. C. 96, 97, 29 S. E. (2d) 17. 
Demurrer to the Evidence Properly Sustained.— 
See State v. Harvey, 228 N. C. 62, 44 S. E. (2d) 472, 

wherein the identity of the accused. was not established; 

State v. Coffey, 228 N. C. 119, 44 S. E. (2d) 886, wherein 
it was held that taking all the state’s evidence to be true 
did not exclude a reasonable hypothesis of defendant’s in- 
nocence. 
Demurrer to the Evidence Properly Denied.— 

See State v. Dilliard, 223 N. C. 446, 27 S. E. (2d) 85, evi- 
dence showing guilt in abortion; State v. Gordon, 224 N. C. 
304, 30 S. E. (2d) 43, wherein evidence showed possession of 
liquor with intent to sell same unlawfully; State v. King, 
224 N. C. 329, 30 S. E. (2d) 230, wherein evidence sustained 
conviction of operating a lottery; State v. Rivers, 224 N. 

C. 419, 30 S. E. (2d) 322, wherein evidence tended to show 
that prisoner killed deceased, while the two were quarreling 
over some trivial matters, defendant admitting the killing 
but alleging that he shot deceased to repel an assault; 
State v. Peterson, 225 N. C. 540, 35 S. E. (2d) 645, wherein 
evidence offered held sufficient to repel the motion to 
dismiss under this section. 

Applied in State v. Edwards, 224 N. C. 577, 31 S. E. (2d) 
762; State v. Peterson, 226 N. C. 255, 37 S. EB. (2d) 591; 
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State v. Malpass, 226 N. C. 403, 38 S. E. (2d) 156; State 
v. Little, 228 N. C. 417, 45 S. E. (2d) 542; State v. Min- 
ten, 228 N. C. 518, 46 S. E. (2d) 296; State v. Wooten, 
228 N. C. 628, 46 S. E. (2d) 868; as to motion for nonsuit 

sustained on appeal, in State v. Palmer, 230 N. C. 205, 
52 S. E. (2d) 908. 

Cited in State v. Hunt, 223 N. C. 173, 25 S. E. (2d) 598; 
State v. Graham, 224 N. C. 351, 30 S. E. (2d) 154; State v. 
Ogle, 224 N. C. 468, 31 S. E. (2d) 444; State v. Curling, 
225 N. C. 769, 35 S. E. (2d) 179; State v. Williams, 229 
ING CG, 048.449 S: Ee (2d) 617, 

Art. 18. Appeal. 

§ 15-177. Appeal from justice, trial de novo. 

Cited in State v. Crandall, 225 N. C. 148, 33 S. E. (2d) 861. 

§ 15-177.1. Appeal from justice of the peace or 
inferior court; trial anew or de novo.—In all cases 

of appeal to the superior court in a criminal action 
from a justice of the peace or other inferior court, 

the defendant shall be entitled to a trial anew 
and de novo by a jury, without prejudice from the 

former proceedings of the court below, irrespec- 
tive of the plea entered or the judgment pro- 
nounced thereon, (1947, c. 482.) 

§ 15-179. When state may appeal.An appeal 

to the supreme or superior court may be taken by 

the state in the following cases, and no other. 

Where judgment has been given for the defend- 
ant— 

1. Upon 
2. Upon 
3. Upon 

a special verdict. 

a demurrer. 
a motion to quash. 

4. Upon arrest of judgment. 

5. Upon a motion for a new trial on the ground 
of newly discovered evidence, but only on ques- 
tions of law. 

6. Upon declaring a statute unconstitutional. 
(Rev., «s%y3276; Code, 169:1289741945 9 GPTO1sCeS: 
4649.) 

Editor’s Note.— 
The 1945 amendment inserted the words “or superior” in 

line two and added subdivisions 5 and 6. 

As to appeals by the state, see 23 N. C. Law Rev. 338. 
Judgment Bases on Unconstitutionality of Statute.—Where 

the court enters judgment of not guilty, after a purported 
special verdict, on the conclusion that the statute on which 
the criminal prosecution was based is unconstitutional, the 
state has no right of appeal under this section. State v. 
Mitchell, 225° Ne Gr 42.933 S2 &. (2d) 14, 
An appeal by the state from a judgment granting a new 

trial on the ground of newly discovered evidence falls within 
the expression “and no other,’ as used in this section, 
albeit the state seeks to present only a question of law. 
State v. Todd, 224 N. C. 776, 32 S. EB. (2d) 313. 
Applied in State v. Lovelace, 228 N. C. 186, 45 S. E. 

(2d) 48; State v. Glidden Co., 228 N. C. 664, 46 S. E. 

(2d) 860. 

§ 15-180. Appeal by defendant to supreme 
court. 

Appeals in Criminal Cases, etc.— 
The statute does not provide for an appeal in criminal 

cases except from a final judgment. Hence, upon the in- 
dictment of members of the armed forces of the United 
States by state authorities, an appeal from an adverse 

ruling on objection to jurisdiction is premature. State v. 
Gnman, 224 N. Cops3t she Sm 2d jn o4de 
Applied in State v. Cannon, 227 N. C. 336, 42 S. E. (2d) 

343. 

§ 15-181. Defendant may appeal without secu- 
rity for costs. 

Applied in State v. Lampkin, 227 N. C. 620, 44 S. E. 
(2d) 30; State vy. Parrott, 228, N.C. 752, 46 S. E. (2d) 851. 

Cited in State v. Brooks, 224 N. C. 627, 31 S. E. (2d) 
754, 

§ 15-182. Appeal granted; bail for appearance. 
The affidavit for appeal in forma pauperis must be made 

GENERAL STATUTES OF NORTH CAROLINA [ 124 

during the trial term or within ten days after the adjourn- 
ment thereof in order for the supreme court to acquire 
jurisdiction of the appeal, but in a capital case the su- 
preme court will nevertheless examine the exception or ex- 
ceptions defendant undertakes to have considered on the 
appeal. State v. Harrell, 226 N. C. 743, 40 S. E. (2d) 205. 

Art. 19. Execution. 

§ 15-187. Death by administration of lethal gas. 

Cited in State v. Hawley, 229 N. C. 167, 48 S. E. (2d) 
State v. Gibson, 229 N. C. 497, 50 S. E. (2d) 520. 

§ 15-188. Manner and place of execution. 

Cited in State v. Montgomery, 227 N. C. 100, 40 S. E. 
(2d) 614. 

§ 15-189. Sentence of death; prisoner taken to 
penitentiary, 
Judgment Must Show Degree of Murder.—Where the 

judgment upon a verdict of guilty of murder in the first 
degree states that the defendant had been convicted of mur- 
der, the cause must be remanded in order that it appear 

on the face of the judgment that the conviction was for 
murder in the first degree, since the judgment alone is 
certified to the warden of the state penitentiary. State v. 

Montgomery, 227 N. C. 100, 40 S. E. (2d) 614. 

oc. 
v5 

§ 15-190. A guard or guards or other person to 
be named and designated by the warden to exe- 
cute sentence. 

Cited in State v. Montgomery, 227 N. C. 
(2d) 614. 

§ 15-194. Judgment sustained on appeal, 
prieve, time for execution. 

Upon appeal from sentence of death, it is necessary that 
the supreme court find that there was no error in the 
trial before the sentence can be carried out. State v. 
Hawley, 229 N. C. 167, 48 S. E. (2d) 35. 

100, 40 S. E. 

re- 

Art. 20. Suspension of Sentence and Probation. 

§ 15-197. Suspension of sentence and proba- 
tion. 

An order suspending the imposition or execution of sen- 

tence on condition is favorable to the defendant, and when 
he sits by as the order is entered and does not appeal, 
he impliedly consents and thereby waives or abandons his 
right to appeal on the principal issue of his guilt or inno- 
cence and commits himself to abide by the stipulated con- 
ditions. He may not thereafter complain that his convic- 

tion was not in accord with due process of law. He is 
relegated to his right to contest imposition of judgment 
or execution of sentence for want of evidence to support a 
finding that conditions imposed have been breached, or 

that the conditions are unreasonable or unenforceable, or 
are for an wumnreasonable length of time. And the court 
may not pronounce judgment or invoke ‘execution, after 

adjournment of the term, so long as defendant observes 
the conditions imposed. State v. Miller, 225 N. C. 213, 
4 Scars. ed) 2143. 

Where on conviction of defendant in a criminal case and 
judgment and execution are suspended on condition, with- 
out appeal taken, the court moves to impose sentence on 
the grounds of conditions broken, the defenses available 
to defendant involve questions of fact for the judge and not 

issues of fact for the jury, and no appeal is provided by 
statute from an adverse ruling, so that defendant’s rem- 
edy is by certiorari or recordari. Id. 

Cited in State v. Graham, 225 N. C. 217, 219, 34 S. E. 
(2d) 146; State v. Jackson, 226 N. C. 66, 36 S. E. (2d) 706. 

Art. 21. Segregation of Youthful Offenders. 

§ 15-210. Purpose of article—It is the purpose 
of this article to improve the chances of rehabil- 

itation of youthful offenders sentenced to impris- 
onment by preventing, as far as practicable, their 
association during their terms of imprisonment 
with older and more experienced criminals. 
(1947 CaO eemSeell.) 

Editor’s Note.—For brief comment on article, see 25 N. 
C. Law Rev. 404. As to prison camp for youthful and 
first term offenders, see §§ 148-49.1 to 148-49.5. 
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§ 15-211. Definition of “youthful offender.”—As 
used in this article a “youthful offender” is a per- 

son - 
(1) Who, at the time of imposition of sentence, 

is less than twenty-one years of age, and 
(2) Who has not previously served a term or 

terms or parts thereof totaling more than six 
months in jail or other prison. (1947, c. 262, 

Sable) 

§ 15-212. Sentence of youthful offender.—Any 

judge of any court who sentences a youthful of- 
fender to imprisonment in the state prison or to 
jail to be assigned to work under the state high- 
way and public works commission, if in his opin- 
ion such person will be benefited by being kept 
separate, while performing his sentence, from 
prisoners other than youtliful offenders, shall, as 

a part of the sentence of such person, provide that 
he shall be segregated as a youthful offender. 
(1947, c. 262, s. 1.) 

§ 15-213. Duty of state highway and _ public 
works commission as to segregation of youthful 
offenders.—The state highway and public works 
commission shall segregate all youthful offenders 
whose sentences provide for such segregation and 
shall neither quarter nor work such prisoners, ex- 
cept in cases of emergency or when temporarily 
necessary, with other prisoners not coming with- 
in that classification. 

The state highway and public works commis- 

sion shall, in so far as is possible, provide person- 

nel specially qualified by training, experience and 
personality to operate units that may be set up to 
effect the segregation provided in this article. 

(1947, c. 262, s. 1.) 

§ 15-214. Extension to persons sentenced prior 
to July 1st, 1947.—(a) The benefits of this article, 
as far as practicable, shall also be extended to: 

(1) All persons who on July 1st, 1947. shall be 

Chapter 17. 

Art. 2. Application. 

§ 17-3. Who may prosecute writ. 
Proceedings to obtain control of a minor child between 

persons with whom the child had been placed for adop- 
tion and welfare officers seeking to place the child with 
his family are not proceedings under this section, to set 

fhe infant free but is a proceeding to fix and determine 
the right of custody. In re Thompson, 228 N. C. 74, 44 
me fa. (2d) 475. 

§ 17-4. When application denied. 
Habeas corpus is inappropriate to test the validity of a 

trial which resulted in conviction and final judgment 
against petitioner, both by reason of established procedure 
and also by this section. In re Taylor, 229 N. C. 297, 49 
S. E. (2d) 749, 

Art. 7. Habeas Corpus for Custody of Children 
in Certain Cases. 

§ 17-39. Custody as between parents in certain 
cases; modification of order. 

When Section Applies.—Habeas corpus to determine the 
right’ to the custody of a child applies only when the is- 
sue arises between husband and wife who are living in a 
state of separation without being divorced. Robbins v. 
Robbins, 229 N. C. 430, 50 S. E, (2d) 183. Such jurisdic- 
tion is ousted immediately upon the filing of the com- 
plaint in an action for divorce between the parties, Phipps 
v. Vannoy, 229 N. C, 629, 50 S. E. (2d) 906. 

Habeas Corpus. 

TO VOLUME ONE § 17-39 

serving sentences in the state prison or sentences 
to jail with assignment to work under the state 
highway and public works commission, and 

(2) All persons who shall be so sentenced prior 

to July 1st, 1947, even though they begin to serve 
such sentences after that date, 

Provided such persons at the time of imposition 
of sentence came within the meaning of the term 
“youthful offender” as used in this article. 

(b) The state highway and public works com- 
mission shall determine which of the prisoners 
coming within the provisions of subsection (a) of 
this section will probably be benefited by being 
segregated as provided in § 15-213, and such 
prisoners shall thereafter be so segregated as if 

their sentences so provided. (1947, c. 262, s. 1.) 

§ 15-215, Termination of segregation.—The state 

highway and public works commission shall have 
authority to terminate the segregation as a 
youthful offender of any prisoner who, in the 
opinion of the commission, exercises a bad influ- 
ence upon his fellow prisoners, or fails to take 

proper advantage of the opportunities offered by 

such segregation. (1947, c. 262, s. 1.) 

§ 15-216. Persons to whom article not applica- 
ble.—(a) Since offenders who may be sentenced 
to terms of less than six months, but who come 
within the meaning of the term “youthful of- 
fender” as used in this article, may be placed up- 

on probation if the judge imposing sentence is of 
the opinion that they may be rehabilitated, this 
article shall not apply to any person sentenced for 

a term of less than six months. 

(b) Since special provision has already been 
made for suitable quarters for women prisoners, 
and since judges may specifically assign women 
convicted of offenses to such quarters, this article 

shall not apply to women. (1947, c. 262, s. 1.) 

Preceeding Is Equitable.—A proceeding under this section, 

involving custody of children, is, notwithstanding the fact 
that it is statutory, equitable, in view of the wide lati- 
tude given the court, the definite personal nature of the 

orders, and the fact that the welfare and rights of infants 
are involved. In re Biggers, 226 N. C. 647, 39 S. E. (2d) 
805, 806. 

A decree awarding custody under this section dces not 
oust the jurisdiction of the court under § 50-13 to hear 
and determine a motion in the cause for the custody of 
the child in a subsequent divorce action between the par- 

ties. Robbins v. Robbins, 229 N. C. 430, 50 S. E. (2d) 
183. 

Jurisdiction of Juvenile Court.— 
Original jurisdiction has been conferred upon the juvenile 

court, under § 110-21, to find a child delinquent or neglected, 
but this statute does not repeal this section, and is not in- 
consistent therewith. The Superior Court as such has ex- 
clusive jurisdiction, by writ of habeas corpus, to hear and 
determine the custody of children of parents separated but 
not divorced. I[n re Prevatt, 223 N. C. 833. 28 S. E. (2d) 
564. 

Controversy between Father and Maternal Grandparents. 
—See In re McGraw, 228 N. C. 46, 44 S. E. (2d) 349. 

Same—Jurisdiction of Juvenile Court.—It has been held 
that habeas corpus is not an appropriate writ to determine 
the custody of a child in a controversy between the father 

and the parents of his deceased wife, but that jurisdiction 
of such a case is vested exclusively in the juvenile court by 

§ 110-21(3). Phipps v. Vannoy, 229 N. C. 629, 50 S. E. (2d) 
906. But see next following paragraph. 
Same—Effect of 1949 Amendment to § 50-13.—It seems 
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that the 1949 amendment to § 50-13 was intended to 
overrule Phipps v. Vannoy, 229 N. C. 629, 50 S. E. (2d) 
906, in so far as it held that original jurisdiction was in 
the juvenile court under § 110-21(3) to determine custody 
of a child as between the father and the child’s maternal 
grandparents, when the mother had secured custody in 
the divorce action but subsequently died. The amendment 
provides that controversies not provided for in this sec- 
tion or elsewhere in § 50-13 may be determined in a spe- 
cial proceeding instituted by either of the parents, or by 
the surviving parent if the other be dead, in the su- 
perior court of the county wherein the petitioner, or the 
respondent or the child is a resident at the time of filing 
the petition. 27 N. C. Law Rev. 452. 

Medification of Earlier Order.—In a proceeding under 
this section the contention that entry of an earlier order 
was res judicata and therefore court had no authority to 
modify order at subsequent term without allegations or 
affidavits showing conditions had changed was without 
merit where earlier order specified that for change in con- 
ditions question of custody could be further heard and 
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modification was based on finding of fact that there had 
been substantial change in circumstances of parties. Rid- 
enhour v. Ridenhour, 225 N. C. 508, 35 S. E. (2d) 617. 
Judgment Based on Consent of Parties——When the juris- 

diction of court is invoked, a judgment based on consent 
of parties is not a mere affirmation of a civil contract, but 
an order which carries with it the sanctions of the juris- 
diction invoked, and one of those sanctions is imprisonment 
for contempt of court. Im re Biggers, 226 N. C. 647, 39 
S. E. (2d) 805, 806. 

Effect of Failure to Give Notice.—In a proceeding under 
this section, the failure to give statutory notice of the 
hearing, when a full hearing was had, was held not to in- 
validate an order with respect to care and custody, Rid- 
enhour v. Ridenhour, 225 N. C. 508, 35 S. E. (2d) 617. 
No Action by Father of Illegitimate Child.—Habeas cor- 

pus will not lie at the instance of the father of an ille- 
gitimate child to obtain its custody and control from its 
mother. In re McGraw, 228 N. C. 46, 44 S. E. (2d) 349. 
Applied in In re Barwick, 228 N. C. 113, 44 S. E. (ad) 

5995 In “re. Biggers,, 228. Ne (C.743,8470S,.08. (2d)! 232: 

Chapter 18. Regulation of Intoxicating Liquors. 

Sec, Art. 1. The Turlington Act. 

18-6.1. Officers to refer to state courts cases in- 
volving vehicles seized and arrests made 
for unlawful transportation. 

Art. 3. Alcoholic Beverage Control Act of 1937. 

18-49.1. Regulating transportation in excess of 
one gallon for delivery to federal reser- 
vation or to another state; conditions to 

be complied with. 
18-49.2. Transportation in excess of one gallon 

prohibited, exceptions; regulations of A. 

B. C. board. 
18-49.3. Violation of section 18-49.1 or 18-49.2 a 

misdemeanor; seizure and disposition of 
vehicle and alcoholic beverages. 

18-49.4. Exceptions to the application of sections 
18-49.1 to 18-49.3. 

Art. 4. Beverage Control Act of 1939. 

18-69.1. Prohibition against exclusive outlets. 
18-78. Revocation or suspension of license; rule 

making power of state board of alcoholic 
control. 

18-78.1. Prohibited acts under license for sale for 
consumption on premises. 

18-81.1. Use of funds allocated to counties and 
municipalities. 

18-83.1. Resident wholesalers shall not purchase 
beverages for resale from unlicensed 

nonresidents. 
18-88.1. Wine for sacramental purpose exempt 

from tax. 

18-90.2. Revocation of license upon revocation of 
permit. 

18-91.1. Persons, firms, and corporations engaged 
in more than one business to pay on each. 

Art. 7. Beer and Wine; Hours of Sale. 

18-108.1. “Beer” defined. 

Art. 8. Establishment of Standards for Lawful 
Wine; Permits, etc. 

18-109. Powers of state board of alcoholic control. 

18-110. Duties of persons possessing wine or of- 
fering the same for sale. 

18-111. Statement of analysis to be furnished. 
18-112. Manufacturers, bottlers, wholesalers, et 

cetera, to obtain permit for sale from 
board. 

Sec. 
18-113. Violation misdemeanor; permit revoked. 
18-113.1. Misdemeanor for retailer to sell unap- 

proved wines. 

18-113.2. Types of wine included under provisions 
of article. 

18-114. Funds for administration of article. 
18-115. Definition of ‘‘person.” 

18-116. Effective date; disposition of wines on 
hand. 

18-116.1. Additional power of local governing 
body to suspend or revoke retail wine 
license. 

18-116.2. Authority of local A. B. C. boards to 
revoke or suspend permit or limit sales 
to A. B. C. stores. 

18-116.3. Effect of revocation of license or permit 
by local authority. 

18-116.4. Authority of local boards to restrict days 
and hours of sale of wine. 

18-116.5. Investigation of licensed premises; ex- 
amination of books, etc.; refusal to ad- 
mit inspector; powers and authority of 
inspectors; use of A. B. C. officers as 
inspectors. 

Art. 9. Substandard, Imitation and Synthetic 
Wines. 

18-117. Possession or sale prohibited. 
18-118. Violation a misdemeanor. 

Art. 10. Regulation or Prohibition of Sale of 
Wine. 

18-119. Certain counties authorized to regulate or 
prohibit sale of wine. 

18-120. Municipalities in certain counties author- 
ized to regulate or prohibit sale of wine. 

18-121. Rules and regulations. 

18-122, Effective date of resolution prohibiting 
sale. 

18-123. Violation a misdemeanor. 

Art, 11. Elections on Question of Sale 
of Wine and Beer. 

18-124. Provision for elections in counties or mu- 
nicipalities. 

18-125. Form of ballots. 
18-126. Effect of vote for or against sale of beer 

or wine, 
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Sec. 
18-127. Elections in certain municipalities after 

majority vote in county against sale of 
wine or beer. 

18-128. Wine for sacramental purposes not pro- 

hibited. 

Art. 12. Additional Powers of State Board 
over Malt Beverages. 

18-129. Power of state board of alcoholic control 
to regulate distribution and sale of malt 
beverages; determination of qualifica- 

tions of applicant for permit, etc. 
18-130. Application for permit; contents. 
18-131. Application to be verified; refusal or revo- 

cation of permit; penalty for false state- 
ment; independent investigation of ap- 

plicant. 
18-132. Permit revoked if federal 

liquor stamp procured. 
18-133. Notice of intent to apply for permit; post- 

ing or publication of notice; objections 
to issuance of permit and hearing there- 

on, 
18-134. Status of persons holding license at time 

of ratification of article. 
18-135. Certification to department of revenue of 

permits issued; issuance of license; rev- 
ocation of permit or license. 

18-136. Suspension or revocation of permit upon 
personal disqualification, etc. 

18-137. Hearing upon suspension or revocation of 
permit. 

18-138. Rules and regulations for enforcement of 
article. 

18-139. Effect of article on existing local regula- 
tions as to sale of beer. 

18-140. Chief of malt beverage division and as- 
sistants; inspectors. 

18-141. Sale of beer during certain hours pro- 
hibited. 

18-142, Keeping places of business clean, etc. 
18-143. Appropriation for malt beverage division. 
18-144, Application of article. 

special tax 

Art. 1. The Turlington Act. 

§ 18-1. Definitions; application of article. 
The Turlington Act remains in full force and effect ex- 

cept as modified by the Alcoholic Beverage Control Act of 

1937, codified as article 3 of this chapter, and as thus mod- 
ified is the primary law in territory which has not elected 
to come under the A, B. C. Act. State v. Barnhardt, 230 
Neg ce) 220; 52.5, 1.0 (2d) 19043 
The Two Acts Must Be Read Together.—To ascertain the 

status of the law regulating the possession, transportation, 
and sale or possession for the purpose of sale, of intoxicat- 
‘“\g beverages in nonconforming territory—territory where 
A. B. C. stores have not been established —the Turling- 
ten Act and the Alcoholic Beverage Control Act of 1937 
must be read together. State v. Barnhardt, 230 N. C. 223, 
52 S. EF. (2d) 904. 

Slee Gin Is Intoxicating Liquor.—Testimony that defend- 
ant had in his possession sloe gin is evidence of posses- 
sion of intoxicating liquor, State v. Holbrook, 228 N. C. 
582, 46 S. E. (2d) 842. 

Cited in McCotter vy. Reel, 223 N. C. 486, 27 S. E. (2d) 
149, 

§ 18-2. Manufacture, sale, etc., forbidden; con- 
struction of law; non-beverage liquor. 

State’s Regulations in Relation to Interstate Commerce 
Clause.—Both by the Constitution of the United States 
(Amendment XXI) and this chapter liquor has been placed 
in a category somewhat different from other articles of 

commerce, and the State’s regulations thereof should not 
be held obnoxious to the interstate commerce clause, unless 
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clearly in conflict with granted federal powers and con- 
gressional action thereunder. State v. Hall, 224 N. C. 314, 
30'S. EB. (2d) 158. 
The exemption from criminal liability for the transpor- 

tation of liquor into or through a county not within the 
provisions of article 3 of this chapter applies to liquor 
being transported from a county which is under the pro- 
visions of § 18-49, or from without the state as provided 
in § 18-58. State v. Holbrook, 228 N. C. 582, 46 S. E. (2d) 
842, See State v. Barnhardt, 230 N. C. 223, 52S. E. (2d) 
904. , 

The possession of nontax-paid liquor in any quantity any- 
where in the state is, without exception, unlawful. State 
v. Barnhardt, 230 N, C. 223, 52 S. E. (2d) 904. 

Possession of One Gallon of Tax-Paid Liquor for Per- 
sonal Use.—A person living in a county which has not 
elected to come under the Alcoholic Beverage Control Act 
may lawfully transport to and keep in his private dwell- 
ing, for his own use, not more than one gallon of tax- 
paid liquor; but subject to this exception, possession within 
such territory of any quantity of liquor is prima facie 
evidence that its possession is in violation of this sec- 
tion. State v. Wilson, 227 N. C. 43, 40 S. E. (2d) 449. 
A person living in nonconforming territory may lawfully 

transport, in sealed containers, to his own private dwelling 
for family uses, not in excess of one gallon of tax-paid liq- 
uor at any one time, provided it is acquired from an A. B. 
C. store in this state or legally purchased in another state 
(§§ 18-49, 18-58), and he may there keep and possess the 
same for family use. State vy. Barnhardt, 230 N. C. 223, 52 
S. E. (2d) 904. ; 
Burden cof Showing Right to Possess.—The Turlington 

Act contemplates that no person shall transport or have 
in his possession for the purpose of sale any intoxicating 
liquor. There are exceptions and, ordinarily, the burden 
is on him who asserts that he comes within the exception 
to show by way of defense that he is one of that class au- 
thorized by law to have intoxicants in his possession. 
State v. Gordon, 224 N. C. 304, 30 S. E. (2d) 43. See also 
notes to §§ 18-49 and 18-58. 

Purchase or Sale in Mecklenburg County.—The Alcoholic 

Beverage Control Acts have not modified this section in 
such a manner as to permit the purchase or sale of intoxi- 
cating liquors in Mecklenburg County, which has not au- 
thorized the establishment of A. B. C. stores. State v. 
Gray, 223. N., C..120; 25 S. B. (Cd) 434. 
Evidence That Liquor Is Not Tax-Paid Admissible.— 

In a prosecution under this section, evidence tending to 
show that the liquor in defendant’s possession was not 
tax-paid is competent. State v. Wilson, 227 N. C. 43, 40 
S. E. (2d) 449. 

Testimony by officers searching without a warrant that 
they found a quantity of nontax-paid liquor in defendant’s 
car was held competent. State vy. Vanhoy, 230 N. C. 162, 
52 S. E. (2d) 278. 
Sufficiency of Evidence.—Evidence that officers found two 

full bottles of nontax-paid whiskey in defendant’s car im- 
mediately after arresting him for driving the car reck- 
lessly and at excessive speed is sufficient to support his 
conviction of illegal transportation of intoxicating liquor, 
State v. Vanhoy, 230 N. C. 162, 52 S. E. (2d) 278. 

Same—To Deny Nonsuit.— 
The state’s evidence tending to show that officers found 

in defendant’s car, which defendant was driving, four fifth- 
gallon bottles of intoxicating liquor intact and four broken 
bcttles from which some of the contents had leaked out, 
all of which contained or had contained sloe gin, is suffi- 
cient to overrule defendant’s motion to nonsuit in a prose- 
cution under this section for transportation and possession 
cf intoxicating liquor in a county which has not elected to 
come under article 3 of this chapter, State vy. Holbrook, 
228 N. C. 582, 46 S. E. (2d) 842. 

The charge in a prosecution for the unlawful transporta- 
tion of intoxicating liquor was held to be in substantial 
cempliance with the requirements of § 1-180. State v. 
Vanhoy, 230° N. C. 162, 52S. E. (2d) 278. 

Cited in State v. Suddreth, 223 N. C. 610, 27 S. E. (2d) 

623. 

§ 18-4. Advertising, etc., of utensils, etc., for use 
in manufacturing liquor. 

Cited in State v. Beasley, 226 N. C. 577, 39 S. E. (2d) 
605. 

§ 18-6. Seizure of liquor or conveyance; ar- 
rests; sale of property—When any officer of 

the law shall discover any person in the act of 
transporting, in violation of the law, intoxicating 
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liquor in any wagon, buggy, automobile, water 

or air craft, or other vehicle, it shall be his duty 
to seize any and all intoxicating liquor found there- 
in being transported contrary to law. Whenever 

intoxicating liquor transported or possessed ille- 
gally shall be seized by an officer he shall take pos- 
session of the vehicle and team or automobile, 
boat, air or water craft, or any other conveyance, 

and shall arrest any person in charge thereof. Such 
officer shall at once proceed against the person ar- 
rested under the provisions of this article in any 

court having competent jurisdiction; but the said 
vehicle or conveyance shall be returned to the 

owner upon execution by him of a good and valid 
bond, with sufficient sureties, in a sum double the 
value of the property, which said bond shall be 

approved by said officer and shall be conditioned 

to return said property to the custody of said of- 
ficer on the day of trial to abide the judgment of 
the court. All liquor seized under this section shall 

be held and shall upon the acquittal of the person 
so charged be returned to the established owner, 
and shall within ten days from conviction or de- 

fault of appearance of such person be destroyed: 

Provided that any taxpaid liquor so seized shall 
within ten days be turned over to the board of 

county commissioners, which shall within ninety 

days from the receipt thereof turn it over to hos- 
pitals for medicinal purposes, or sell it to legalized 
alcoholic beverage control stores within the state 
of North Carolina, the proceeds of such sale being 

placed in the school fund of the county in which 

such seizure was made, or destroy it. Unless the 

claimant can show that the property seized is his 
property, and that the same was used in transport- 

ing liquor without his knowiedge and consent, with 

the right on the part of the claimant to have a jury 
pass upon his claim, the court shall order a sale by 
public auction of the property seized, and the of- 

ficer making the sale, after deducting the expenses 
of keeping the property, the fee for the seizure, 
and the cost of the sale, shall pay all liens, accord- 

ing to their priorities, which are established, by in- 
tervention or otherwise at said hearing or in other 

proceeding brought for said purpose, as being 

bona fide and as having been created without the 
lienor having any notice that the carrying vehicle 
was being used for illegal transportation of liquor, 
and shall pay the balance of the proceeds to the 
treasurer or the proper officer in the county who 

receives fines and forfeitures, to be used for the 

school fund of the county. All liens against prop- 
erty sold under the provisions of this section 
shall be transferred from the property to the pro- 
ceeds of the sale of the property. If, however, no 

one shall be found claiming the team, vehicle, wa- 
ter or air craft, or automobile, the taking of the 
same, with a description thereof, shall be adver- 
tised in some newspaper published in the city or 
county where taken, or, if there be no newspaper 
published in such city or county, in a newspaper 

having circulation in the county, once a week jor 
two weeks and by handbills posted in three pubd- 
lic places near the place of seizure, and if no 
claimant shall appear within ten days after the 
last publication of the advertisement, the prop- 
erty shall be sold, and the proceeds, after deduct- 
ing the expenses and costs, shall be paid to the 
treasurer or proper officer in the county who re- 
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ceives fines and forfeitures, to be used for the 
school fund of the county: Provided, that nothing 

in this section shall be construed to authorize any 
officer to search any automobile or other vehicie 
or baggage of any person without a search war- 
rant duly issued, except where the officer sees or 
has absolute personal knowledge that there is in- 
toxicating liquor in such vehicle or baggage 
(1923, cl TMgW6 01945 C6505 Ceo. 04 GS) 

Editor’s Note.— 
The 1945 amendment inserted the provisions as to fe- 

turning seized liquor to the owner, turning it over to hos- 
pitals or selling it. 
This section does not provide for seizure of all intoxicat- 

ing liquor found in vehicle, but for seizure of any and all 
intoxicating liquor found therein being transported con- 
trary to law. State v. Gordon, 225 N. C. 241, 34 S. E. 
(2d) 414. 

Confiscation and Forfeiture Are Mandatory.—Where one, 

who was in possession of seized liquor at the time he was 

arrested for unlawful acts with respect thereto, pleads guilty 
to charges of unlawful possession and unlawful transporta- 
tion of this liquor and thereupon personal judgment is ren- 
cered against him, the provisions of this section are man- 
datory that the judgment also order the confiscation and 
forfeiture of the liquor so unlawfully possessed and trans- 
ported. State v. Hall, 224 N. C. 314, 30 S. Ei (2d) 158: 

Jurisdiction to declare forfeiture of a vehicle used in the 
transportation of intoxicating liquor is in the court which 
has jurisdiction of. the offense charged against the person 
operating the vehicle. State v. Reavis, 228 N. C. 18, 44 
S. E. (2d) 354. 

Order Confiscating Car. — Defendant admitted ownership 
of the car in which two bottles of nontax-paid whiskey 
were being transported at the time of his arrest, and he 
was found guilty of unlawful transportation of intoxicat- 

ing liquor. This was held sufficient to sustain the court’s 
order confiscating his car and ordering it sold in con- 
formity with the statute. State v. Vanhoy, 230 N. C. 162, 
5295.8. (2d) 9278: 

Order for Forfeiture Nunc Pro Tunc.—Where defendant has 
been convicted of illegal transportation of nontax-paid liq- 
uor, the court may at a subsequent term e..ter an order nunc 

pro tunc for the forfeiture and sale of the vehicle used 
for such transportation, State v. May..or, 226 N. C. 645, 
S97Si EB. (2d)e833; 

Where a vehicle is seized by a municipal police officer 
for illegal transportation of intoxicating liquor, the vehicle 
is in the custody of the officer or of the law and not the 
municipality. State v. Law, 227 N. CG. 103, 40 S. E. (2d) 
699. 

Cited in State v. Gordon, 224 N. C. 304, 30 S. E. (2d) 4. 

§ 18-6.1. Officers to refer to state courts cases 
involving vehicles seized and arrests made for un- 
lawful transportation.—A!l members of the state 

highway patrol and other state and local law en- 
forcing officers shall, whenever seizing any vehicle 

on account of the unlawful transportation of in- 

toxicating beverages, or making arrests of persons 
on account of same, refer the cases to the state 
court having jurisdiction thereof, to be determined 
by such state court in accordance with the law of 
this state. Any such officer who shall, in violation 
of this section, refer such cases to courts of an- 

other jurisdiction, shall be guilty of misfeasance in 
office and subject to a fine of one hundred dollars 
($100.00). (1945, c. 779.) 

§ 18-8. Witnesses; self crimination; immunity. 
Only a witness required to testify under compulsion is 

granted immunity from prosecution by this section. Hence 
an officer, who purchased liquor in order to obtain evi- 
dence against a suspect and voluntarily testified for the 
prosecution, could not claim the immunity afforded by this 
section, and it was error to instruct the jury to the con- 
trary. State v. Love, 229 N. C. 99, 47 S. E. (2d) 712. 

§ 18-11. Possession prima facie evidence of 
keeping for sale. 

Section Does Not Apply in Prosecution under § 18-50.— 
The statutory presumption from the fact of possession does 

EE 
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not arise in a prosecution under § 18-50 for possessing 
nontax-paid liquor for the purpose of sale. State v. Mc- 

Neill, 225 N. C. 560, 35 S. E. (2d) 629. 
The possession in one’s dwelling of not more than one 

gallon of liquor upon which the tax has been paid 
raises no presumption that the possession is unlawful. 
This applies even though the dwelling is in dry territory. 
And in order to convict the state must establish by inde- 
pendent evidence, unaided by any presumption, that the 
possession is unlawful. In such case, in the absence of 
evidence of possession of nontax-paid liquor or more than 
one gallon of tax-paid intoxicating beverage, prima facie 
evidence of the violation of the statute is wanting. State 
vy. Barnhardt, 230) N. CG. 223, 52°S; E. (2d) +904; 

The presence of four bottles containing less than a gal- 
lon of whiskey in a cabin near his filling station which 
was occupied by defendant would not be sufficient to con- 
stitute prima facie evidence that the liquor was being kept 
for the purpose of sale. State v. Watts, 224 N. C. 771, 32 
S. E. (2d) 348 
Where a person has in his possession tax-paid intoxicat- 

ing liquors in quantity not in excess of one gallon, in his 
private dwelling in a county in which the sale of such in- 
toxicating liquors is not authorized by § 18-36 et seq., noth- 
ing else appearing, such possession is not now prima facie 
evidence that such intoxicants are so possessed for the pur- 

pose of sale under this section. State v. Suddreth, 223 N. 
G61027, SS) ES (2d)) 623; 
Proof of the possession of more than one gallon of in- 

toxicating liquor, even though it is found in the private 
dwelling of defendant and the tax thereon has been paid, 
is prima facie evidence that such liquor is unlawfully pos- 
sessed and is being kept for the purpose of sale. De- 
fendant is protected against the presumption of illegality 
or the rule of evidence created by this section only so long 
as he does not possess more than one gallon. Where he 
possesses more than one gallon he has the burden to re- 
but the prima facie evidence by showing that such pos- 
session not only comes within the exceptive provisions of 
this section, but also that it was legally acquired and 

transported to his dwelling and kept there for family uses 
only. © State’ vy. Barnhardt, 230’ “N.° CC.) 223," 52) Ss” E: (Cd) 
904. See §§ 18-49, 18-58. 

Evidence tending to show that more than one gallon of 
intoxicating liquor upon which the tax had not been paid 
was found in a house owned by defendant in dry territory 
justifies an instruction to the effect that it is unlawful to 
possess at any one time more than one gallon of intoxi- 
cating liquor even in the possessor’s home when defend- 

ant offers no evidence tending to show that the liquor was 
acquired from an A. B. C. store in this state or was pur- 
chased in another state and legally transported to his resi- 
dence in quantities of not more than one gallon at any 
one time. State v. Barnhardt, 230 N. C. 223, 52 S. E. 
(2d) 904. 
Burden of Proving Proper Purposes.— 
The provision of this section making it lawful to possess 

liquor in a private dwelling for family purposes is an ex- 
ception to the general rule, and the burden of proof in re- 
spect thereto is on defendant. State v. Wilson, 227 N. C. 
43, 40 S. E. (2d) 449. 

Testimony that defendant frequently sleeps in a house is 
insufficient to show that it is his private dwelling within 
the meaning of this section. State vy. Barnhardt, 230 N. 
SEE 23; Oe Sn dye ICCA) O04. 

Instruction Using Language of This Section Proper.—In 
a prosecution for unlawful possession of intoxicating liquor 
for the purpose of sale in a county which has not elected to 
come under the Alcoholic Beverage Control Act, the court 
may properly charge the law in the language of this sec- 
tion and § 18-13, since the law therein stated constitutes a 

material part of the law of the case. State v. Wilson, 
wa/eiN., C...43, 40S. cE. (2d) 449. 
Prima Facie Case for Jury.—In a prosecution for the un- 

lawful possession of intoxicating liquor for the purpose of 
sale, evidence that defendant, who resided four miles from 
the still, came to the still and got one-half gallon of non- 
tax-paid whiskey and left with it, is sufficient to make out 
a prima facie case for the jury. State v. Graham, 224 N. 
2347, 30 S. E. (2d) 151. 
Where, in a prosecution under § 18-2 for unlawful pos- 

session of intoxicating liquor for the purpose of sale in 
a county which has not elected to come under the Alco- 
holic Beverage Control Act, the state offers evidence that 
defendant had in his possession approximately 17% gal- 
lons of liquor, and there is no evidence that defendant’s 
possession was for the use of himself, his family and bona 
fide guests, defendant’s motion to nonsuit is properly de- 
nied, since this section applies. State v. Wilson, 227 N. 
C. 43, 40 S. E. (2d) 449, 

1 N. C—9 
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Stated in State v. Peterson, 226 N. C. 255, 37 S. E. (2d) 
591. 

§ 18-13. Search warrants; 
Seized. 
Legislative Intent.—Our statutes seem to indicate the leg- 

islative intent to be that liquor itself, when the subject of 

unlawful traffic and capable of harmful effects, offends the 
law and should be regarded as a nuisance and contraband, 
to be summarily destroyed or otherwise disposed of. Only 
in case of failure to establish a violation of the law is the 
restoration of the liquor permitted. However, the processes 
of our courts are available to anyone legally interested to 
present his claim for seized liquor, and his plea will be 
heard. State v. Hall, 224 N. C. 314, 30 S. E. (2d) 158. 
Hearing Contemplated.—While § 18-6 provides only for a 

hearing in respect of the seized vehicle used in transport- 
ing intoxicating liquor contrary to law, because thereunder 
the liquor itself is to be destroyed, this section clearly con- 
templates a hearing in the criminal case to determine the 
“established owner” or rightful claimant. This remedy ap- 
pears adequate and is approved. State v. Gordon, 225 N. 

C, 241, 34S. E. (2d) 414. 
Cited in State v. Gordon, 224 N. C. 304, 30 S. E. (2d) 43. 

§ 18-25. Rewards for seizure of still. 
Local Modification—Montgomery: 1949, c. 68, s, 1. 

disposal of liquor 

§ 18-26. Same—In certain counties. 
This section shall apply to the following coun- 

ties only: Alleghany, Ashe, Avery, Bladen, Bun- 
combe, Caswell, Catawba, Chowan, Craven, Dup- 
lin, Forsyth, Beaufort, Hyde, Hoke, Lee, Lenoir, 

Lincoln, Mecklenburg, New MHanover, Onslow, 
Pamlico, Pender, Perquimans, Richmond, Rock- 
ingham, Sampson, Scotland, Vance, Wake, Wash- 
ington, Watauga, Wilkes, Wilson and Yancey. 
(1927;.c.423 Pub. oc:,.19383,.c., 1605 1947, ce 20h) 
The 1947 amendment inserted ‘Scotland’ in the list of 

counties in the second paragraph. As the first paragraph 
was not affected by the amendment it is not set out. 

§ 18-28. Distilling or manufacturing liquor; first 
offense misdemeanor. 
Cited in State v. Graham, 224 N. C. 351, 30 S. E. (2d) 154, 

Art. 2. Miscellaneous Regulations. 

§ 18-32. Keeping liquor for sale; evidence. 
3. The possession of more than one gallon of 

wine at any one time, whether in one or more 
places; or 

(1949, c. 1251, s. 2.) 
Editor’s Note.—The 1949 amendment substituted in sub- 

section 3 the words “one gallon of wine” for the words 
“three gallons of vinous liquors.’ As the rest of the sec- 
tion was not affected by the amendment it is not set out. 
Section 1 of the amendatory act provides that the types 
of wine included under the provisions of this act shall in- 
clude all types of wine as defined in subsection (b) of $ 
18-64 and article 5 of this chapter. And section 4% of the 

amendatory act provides that it shall apply only to the 

counties and cities that have or may establish alcoholic 
beverage control stores. 

Section Harmonizes with § 18-11.—The provisions of 
§ 18-11 are subjective in character, and harmonize with the 
prima facie rule of evidence as to possession of more than 

one gallon of spirituous liquors as contained in this sec- 
tion. State v. Suddreth, 223 N. C. 610, 615, 27 S. E. (2d) 

623. 
Instructions.—Where an instruction, that ‘‘the possession 

of more than one gallon of liquor constitutes prima facie 
evidence of unlawful possession for the purpose of sale in 
violation of G. S., 18-32,” is directed to a count charging 
unlawful possession for the purpose of sale, and defendant is 
convicted on that count and on two other counts of un- 
iawful possession, and sentences imposed run concurrently, 

conceding the charge to be erroneous, it cannot avail de- 
fendant, who must show error affecting the whole case. 

State v. Gordon, 224 N. C. 304, 30 S. E. (2d) 43. 
Evidence.— 
In a criminal prosecution, charging defendant with the 

possession cf whiskey for purpose of sale, where the state’s 
evidence showed the presence of four tax-paid, unbroken 
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bottles, containing less than a gallon of whiskey, in the 

cabin of defendant near his filling station, and four other 

tax-paid, unbroken» bottles, containing four-fifths of a gal- 

Jon in another cabin near-by on defendant’s premises, occu- 

pied by a woman who claimed these four bottles as her 

own purchase for her own use, the evidence was insuffi- 
cient to make out a prima facie case, State v. Watts, 224 
N. C. 771, 32S. E. (2d) 348. 

Evidence Sufficient to Support Adverse Verdict.—Evi- 
dence in State v. Gordon, 224 N. C. 304, 307, 30 S. E. (2d) 
43, held amply sufficient to support an adverse verdict with- 

out resort to any statutory presumption, as provided in this 

section. 
Stated in State v. Peterson, 226 N. C. 255, 37 S. E. (2d) 

591. 

Art. 3. Alcoholic Beverage Control Act of 1937. 

§ 18-36. Purposes of article. 
The Alcoholic Beverage Contrcl Act is of statewide op- 

eration but does not repeal the Turlington Act, which 
remains in full force except as modified by the A. B. C. 
Act. State v. Barnhardt, 230 N. C. 223, 52 S. E. (2d) 

904. See note to § 18-1. 
Prima Facie Evidence of Possession for Purpose of Sale. 

Where a person has in his possession so-called tax-paid in- 
toxicating liquors in quantity not in excess of one gallon 
in his private dwelling in a county in which the sale of 
such intoxicating liquors is not authorized under and by 
virtue of the Alcoholic Beverage Control Act, nothing else 
appearing, such possession is not now prima facie evidence 
that such intoxicating liquors are possessed by such person 

for the purpose of being sold, and such prima facie rule of 
evidence, prescribed by § 18-11, is in irreconcilable conflict 
with the provisions of this article, and to such extent is 
repealed thereby. State v. Suddreth, 223 N. C. 610, 613, 27 
S., Es) 5623. 

Cited in Hunter v. Board of Trustees, 224 N. C. 359, 30 S. 
BE. (2d) 384; State v. Holbrook, 228 N. C. 582, 46 S. E. 
(2d) 842. 

§ 18-39. Powers and authority of board. 
(n) To permit the establishment of warehouses 

for the storage of alcoholic beverages within the 

state, the storage of alcoholic beverages in ware- 
houses already established, and to prescribe rules 
and regulations for the storage of such beverages 

and the withdrawal of the same therefrom. Such 

warehousing or bailment of alcoholic beverages as 

may be made hereunder shall be for the conven- 
ience of delivery to alcoholic boards of control and 
others authorized to purchase the same and shall 

be under the strict supervision and subject to all 
of the rules and regulations of the state board of 

control relating thereto. (1937, c. 49, s. 4, cc. 237, 

411; 1945, c. 954.) 
Editor’s Note.— 
The 1945 amendment inserted the words ‘‘and others” after 

the word “control” in line nine of subsection (n). As the 
rest of the section was not affected by the amendment it 

is not set out. 
Cited in Hunter v. Board of Trustees, 224 N. C. 359, 30 

Sr. (2d) 354, 

§ 18-45. Powers and duties of county boards. 
Stated in Jordan vy. Harris, 225 N. C. 763, 36 S. E. (2d) 

270. 
Cited in Hunter v. Board of Trustees, 224 N. C. 359, 30 

$. E. (2d) 384. 

§ 18-48. Possession illegal if taxes not paid; 
punishment and forfeiture for violations; posses- 
sion in container without proper stamp, prima facie 
evidence. 
Possession Unlawful without Exception—The possession 

of nontax-paid liquor in any quantity anywhere in the state 
is, without exception, unlawful. State y. Barnhardt, 230 
N. C. 223, 52 S.. FE. (2d) 904. 

This section and § 18-50 are on an equal footing, and 
neither prescribes nor includes a lesser offense or an of- 
fense of lesser degree. State v. McNeill, 225 N. C. 560, 
35) Sup. (2d): 629. 

Sufficiency of Warrant.—A warrant which, stripped of 
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nonessential words, charges defendant with unlawful pos- 
session of a quantity of nontax-paid whiskey, is sufficient 
to survive a motion to quash. State v. Camel, 230 N. CG. 
426, 53 S. FE. (2d) 313. 

Sufficiency of Evidence.—In a prosecution under this sec- 
tion on a warrant charging possession of nontax-paid liq- 
uor, evidence by the state that six gallons of liquor and 
a jar of “white liquor’ were found on defendant’s prem- 
ises, without evidence that the containers did not bear a 
revenue stamp of the federal government or a stamp of 
any of the county A. B. C. boards, is insufficient to sus- 
tain conviction. The court will not take judicial notice 
that “white liquor’ means nontax-paid liquor, State v. 
Wolf, 230° NS 'C.5267, 52 S2 Hy (2d) 920. 
Evidence of defendant’s illegal possession of a considera- 

ble quantity of nontax-paid whiskey was held sufficient to 
carry the case to the jury and his motion to nonsuit was 
properly denied. State y. Camel, 230 N. C. 426, 53 S. E. 
(2d) 313. 
Confiscation of Car.—Defendant admitted ownership of the 

car in which two bottles of nontax-paid whiskey were be- 
ing transported at the time of ‘his arrest, and he was found 
guilty of unlawful transportation of intoxicating liquor. 
This was held sufficient to sustain the court’s order con- 
fiscating his car and ordering it sold in conformity with 
statute. State v. Vanhoy, 230 N. C. 162, 52 S. E. (2d) 278. 
Cited in State v. Gordon, 224 N. C. 304, 30 S. EB. (2d) 43; 

State v. Gordon, 225 N. C. 241, 244, 34 S. E. (2d) 414; 
State v. Peterson, 226..N: C.: 255, 37 S. E. (2d) 591; State 
v. Maynor, 226 N. C. 645, 39 S. E. (2d) 833. 

§ 18-49. Transportation, not in excess of one 
gallon, authorized; transportation in course of de- 
livery to stores. 

Exemption Is Matter of Defense.—This section, permitting 
the transportation of alcoholic beverages not in excess of 
one gallon from a county which has elected to come under 
this article to another county not coming under the pro- 
visions of the article, is a matter of defense, and it is in- 
cumbent upon the defendant to bring his case within the 
exemption either from the state’s evidence or from his own. 
State v. Holbrook, 228 N. C. 582, 46 S. E. (2d) 842. 

Stated in State v. Peterson, 226 N. C. 255, 37 S. E. (2d) 
591, 

Cited in State v. Suddreth, 223 N. C. 610, 27 S. E. (2d) 
623; State v. Barnhardt, 230 N. C. 223, 52 S. E. (2d) 904. 

§ 18-49.1. Regulating transportation in excess of 

one gallon for delivery to federal reservation or to 
another state; conditions to be complied with.— 
Before any person shall transport over the roads 

and highways of this state any alcoholic beverages 

in excess of one gallon within, into or through the 
state of North Carolina for delivery to a federal 
reservation exercising exclusive jurisdiction, or in 
transit through this state to another state, such 
person shall post with the state board of alcoholic 

beverage control a bond with surety, approved by 
the said board, payable to the state of North Caro- 
lina in the penal sum of one thousand dollars 
($1,000.00), running in the name of the state of 
North Carolina, conditioned that such person will 
not unlawfully transport or deliver any alcoholic 
beverages within, into or through the state of 
North Carolina, the forfeiture to be in case of con- 
viction paid to the school fund of the county in 
which the seizure is mad2 and any such county 
shall have the right to sue for the same. 

ported within, into or through the state of North 

Carolina, such transportation shall be engaged in 
only under the following conditions: 

(1) Statement as to Bond and Bill of Lading 
Required.—There shall accompany such alcoholic 

beverages a statement signed by the chairman or 
secretary of the state board of alcoholic beverage 
control showing that the bond hereinbefore re- 
quired has been furnished and approve There 
shall accompany such alcoholic beverages at all 
times during transportation a bill of lading or: 

When by 

such alcoholic beverages are desired to be trans-~ 
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other memorandum of shipment signed by the 
consignor showing an exact description of the al- 
coholic beverages being transported, the name and 
address of the consignor, the name and address of 

the consignee, the route to be traveled by such ve- 
hicle while in the state of North Carolina, and such 
route must be substantially the most direct route, 

from the consignor’s place of business to the place 

of business of the consignee. 
(2) Route Stated in Bill of Lading to Be Fol- 

lowed.—Vehicles transporting alcoholic beverages 
shall not substantially vary from the route speci- 

fied in the bill of lading or other memorandum of 

shipment. 
(3) Names of True Consignor and Consignee 

Must Appear.—Theename of the consignor on any 

such bill of lading or other memorandum of ship- 
ment shall be the name of the true consignor of 

the alcoholic beverages being transported and 
such consignor shall be only a person who has a 
legal right to make such shipment. The name of 
the consignee on any such bill of lading or memo- 

randum of shipment shall be the name of the true 
consignee of the alcoholic beverages being trans- 
ported and who had previously authorized in writ- 
ing the shipment of the alcoholic beverages being 
transported and who has a legal right to receive 

such alcoholic beverages at the point of destina- 

tion shown on the bill of lading or other memoran- 
dum of shipment. 

(4) Officers May Require Driver to Exhibit 
Papers.—The driver or any person in charge of 
any vehicle so transporting such alcoholic bever- 

ages shall, when required by any sheriff, deputy 
sheriff or other police officer having the power to 
make arrests, exhibit to such officer such papers 
or documents required by this law to accompany 
such shipment. (1945, c. 457, s. 1.) 

Editor’s Note.—The act inserting this and the following 
three sections became effective July 1, 1945. 

For comment on the act inserting this and the follow- 
ing three sections, see 23 N. C. Law Rev. 352. 

§ 18-49.2. Transportation in excess of one gallon 
prohibited, exceptions; regulations of A.B.C. 
board.—The wilful transportation of alcoholic bev- 
erages within, into or through the state of North 

Carolina in quantities in excess of one gallon is 
prohibited except for delivery to federal reserva- 

tions to which has been ceded exclusive jurisdiction 
by the state of North Carolina, or in transporting 
it through this state to another state in accordance 
with the provisions of § 18-49.1 and such regula- 
tions as may be adopted by the state board of al- 

coholic beverage control pursuant to this section. 
Tke state board of alcoholic beverage control may 
adopt further regulations governing the transpor- 
tation of alcoholic beverages within, into and 
through the state of North Carolina in quantities 
in excess of one gallon, for delivery to federal res- 

ervations or in transit through this state to another 
state, as it may deem necessary to confine such 
transportation to legitimate purposes and may 
issue transportation permits in accordance with 

such regulations. (1945, c. 457, s. 2.) 

§ 18-49.3. Violation of section 18-49.1 or 18-49.2 
a misdemeanor; seizure and disposition of vehicle 
and alcoholic beverages.——Any person who shall 
wilfully transport alcoholic beverages in excess of 
one gallon within, into or through the state of 
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North Carolina in violation of the provisions of 
§ 18-49.1, or such regulations as may be adopted 
by the state board of alcoholic beverage control as 
authorized by § 18-49.2, shall be guilty of a mis- 
demeanor and shall be fined or imprisoned, or 
both, in the discretion of the court. Any vehicle 
so illegally transporting such alcoholic beverages 
and the alcoholic beverages being so illegally 

transported shall be taken in possession by the 
officer upon arrest of the person engaged in such 
illegal transportation and, upon conviction of such 
person or upon forfeiture of bond and failure of 
such person to appear for trial, such vehicle shall 
be disposed of as is provided in § 18-6 and any al- 
coholic beverages so seized shall be disposed of as 
is provided in § 18-13. (1945, c. 457, s. 3.) 

§ 18-49.4. Exceptions to the application of sec- 
tions 18-49.1 to 18-49.3.—The provisions of §§ 18- 
49.1 to 18-49.3 shall not apply to those beverages 
defined in § 18-64 purchased from a person li- 

censed to sell the same in this state, and those 

light wines which may be transported as author- 

ized by article six of this chapter, and the wines 

defined in article five of this chapter. Nothing in 
said §§ 18-49.1 to 18-49.3 shall be construed to 
prevent the transportation of alcoholic beverages 
to be sold under the Alcoholic Beverage Control 
Act of one thousand nine hundred and thirty- 
seven, and amendments. thereto, or to prevent the 

transportation of alcoholic beverages not in ex- 
cess of one gallon, as authorized by law prior to 
the passage of said sections; nothing contained in 
the said sections shall be construed to prohibit the 
transportation in this state of alcoholic beverages 

legally acquired for one’s own personal use and 

transported as now authorized by the laws of this 
state; and nothing contained in the said sections 
shall affect sleeping car companies or railroads in 
the lawful operations of their business. (1945, c. 
457, ss. 3, 4.) 

§ 18-50. Possession for sale and sales of illicit 
liquors; sales of liquors purchased from stores. 
No Presumption of Intent to Sell Arises fram Possession. 

—In a prosecution under this section no presumption of 
intent to sell arises from the unlawful possession of illicit 
liquor, and the state must prove not only unlawful posses- 
sion of illicit liquor but also the intent to sell, unaided by 
any presumption or rule of evidence. State v. Peterson, 

296 N.. G. 255, 37 S. E. Cd) 591; State vy. Wilson, 227 .N..C. 

43, 40 S. EK. (2d) 449. 
One Charged with Violation of This Section Cannot Be 

Convicted under § 18-48—Where defendant was charged 
with violation of this section and there was no other count 
or charge in the warrant she could not be convicted under 
§ 18-48, as these two statutes defining misdemeanors are 
on equal footing and neither prescribes nor includes a lesser 
offense or offense of lesser degree. State v. McNeill, 225 
NENG, 560), 35: Si E.. (2d) 629: 
A conviction on insufficient evidence on a warrant charg- 

ing unlawful possession of illicit liquor for the purpose of 
sale under this section, cannot be sustained on the ground 
that the evidence might be sufficient to sustain a convic- 
tion of possession of a quantity of nontax-paid liquor 

under § 18-48. State v. Peterson, 226 N. C. 255, 37 S. E. 
(2d) 591. 
Evidence Insufficient to Carry Case to Jury.—In prose- 

cution under this section evidence tending to show that 
officers of the law were reluctantly admitted in defend- 
ant’s house, that the officers heard whispering within the 
house before they were admitted, that in the kitchen there 
were defendant, his wife, and a man with whiskey on his 
breath, and in the front room a man and a woman, that 
they found in the kitchen a half-gallon jar, with a few 
drops of whiskey in it, and two glasses and a five-galloz 
bucket of slops, nearly full, smelling of liquor, and that 
there was fifty cents in change on the stove, was insuffi- 
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cient to overrule motion for judgment as of nonsuit. 
Statemvesceterson,, 220 IN. Co 255. 037 3S a c2a)) aos 
In prosecution under this section where only evidence 

offered by the state was through its officers, including 
‘police officer’s uncontradicted testimony that defendant said 
nontax-paid liquor found in the room was for sick child, 
such evidence negatived possession for the purpose of sale, 
and was insufficient to carry case to jury. State v. Mc- 
Neill, 225 N. C. 560, 35 S. EB. (2d) 629. 

§ 18-58. Transportation into state; and pur- 
chases, other than from stores, prohibited. 
One-Gallon Exemption Is Matter of Defense.—The exemp- 

tion from criminal liability for bringing into the state not 
more than one gallon of liquor is a matter of defense, and 
the defendant must bring his case within the exemption, 
either from the state’s evidence or from his own. State 
v. Holbrook, 228 N. C. 582, 46 S. E. (2d) 842. 

Cited in State v. Suddreth, 223 N. C. 610, 27 S. E. (2d) 

623; State v. Barnhardt, 230 N. C. 223, 52 S. E. (2d) 904. 

§ 18-61. County elections as to liquor control 
stores; application of Turlington Act; time of 
elections. 

In a county which has not elected to come under the 
Alcoholic Beverage Control Act, the Turlington Act, as 
modified by the later statute, is in full force and effect. 
State v. Wilson, 227 N. C. 43, 40 S. E. (2d) 449. 

Art. 4. Beverage Control Act of 1939. 

§ 18-63. Title. 
Provisions in Pari Materia.—The different provisions of 

Public Laws of 1939, ch. 158, relative to granting license for 
the sale of beer and wine, are pari materia and must be 
read together as one connected whole. McCotter v. Reel, 
223° N. (Co 486; 27S. EE. (2d) 149: 

Sale of Beer.—Generally speaking, it is unlawful to sell 
beer in North Carolina. But the sale thereof is not unlaw- 
ful, provided the seller is duly licensed under, and makes 
sale in accord with the provisions of this article. State v. 
Cochran, 230 N. C. 523, 53 S. E. (2d) 663. And see 8§ 18- 
126, 18-129 et seq. 

§ 18-64. Definitions. 
(b) Unfortified wines, as used in this article, 

shall mean wine of an alcoholic content produced 
only by natural fermentation or by the addition 
of pure cane, beet, or dextrose sugar and having 

an alcoholic content of not less than five per 
centum (5%) and not more than fourteen per 
centum (14%) of absolute alcohol, the per centum 
of alcohol to be reckoned by volume, which wine 
has been approved as to identity, quality and 
purity by the state board of alcoholic control as 
provided in this chapter. 

(1945, c. 903, s. 3.) 
Editor’s Note.— 
The 1945 amendment, effective May 1, 1945, added that 

part of paragraph (b) appearing after the word ‘‘volume”’ 
in line eight. As the rest of the section was not affected 
by the amendment it is not set out. 

For subsequent law exempting from its application bev- 
erages defined in this section, see § 18-49.4. 

§ 18-67. Manufacture. 

The license specified in this section shall not be 
issued for the manufacture of the beverages de- 
scribed in § 18-64 (b) unless the applicant for li- 
cense exhibits a valid permit from the state board 
of alcoholic control to engage in the business of 
selling such beverages for resale, as provided in 
this chapter. 

(1945, c. 908, s. 4.) 

Editor’s Note.—The 1945 amendment, effective May 1, 
1945, directed that the above sentence be inserted as the 
second sentence of this section. As the rest of the section 
was not affected by the amendmcnt it is not set out. 

§ 18-68. Bottler’s license—Any person who 
shall engage in the business of receiving ship- 
ments of the beverages enumerated in § 18-64, 

GENERAL STATUTES OF NORTH CAROLINA { 132 

subsection (a) in barrels or other containers, 
and bottling the same for sale to others for resale, 
shall pay an annual license tax of two hundred 
fifty dollars ($250.00); and any person who shall 
engage in the business of bottling the beverages 
described in § 18-64, subsection (b), shall pay 
an annual license tax of two hundred fifty dollars 
($250.00): Provided, however, that any person 
engaged in the business of bottling the beverages 

described in § 18-64, subsection (a) and also the 
beverages described in § 18-64, subsection (b), or 
either, shall pay an annual license tax of four 
hundred dollars ($400.00); provided further, the 
license provided by this section for the bottling of 
the beverages described in § 18-64 (b) shall not 
be issued to any person who @oes not have a per- 
mit to engage in the business of bottling the bev- 
erages described in § 18-64 (b) from the board of 
alcoholic control as provided in this chapter. No 
other license tax shall be levied upon the busi- 
nesses taxed in this section, but licenses under 

this section shall be liable for the payment of the 
taxes imposed by § 18-81 in the manner therein 

set forth?» (1939; c. 458)! s) 505) 1941, ¢. S30) 674; 
1945, c. 903, s. 5.) 

Editor’s Note.—The 1945 amendment, 
1945, inserted the second proviso, 

§ 18-69. Wholesaler’s license. 
Licenses to sell at wholesale the beverages 

described in section 18-64, subsection (b) shall 
pay an annual license tax of one hundred fifty 

dollars ($150.00): Provided, that a licensee to sell 
at wholesale the beverages described in § 18-64, 
subsection (a) and the beverages described in 
§ 18-64, subsection (b) shall pay an annual license 

tax of two hundred fifty dollars ($250.00); pro- 
vided further, the license provided by this para- 
graph shall not be issued to any person who does 
not have a permit to engage in the business of 
selling at wholesale the beverages described in § 
18-64 (b) from the board of alcoholic control as 
provided in this chapter. 

(1945, c. 903, s. 6.) 
Editor’s Note.— 
The 1945 amendment, effective May 1, 1945, added the pro- 

viso at the end of the second paragraph. As the rest of 
the section was not affected by the amendment it is not 
set out. 

§ 18-69.1. Prohibition against exclusive outlets. 
—It shall be unlawful for any person, firm or cor- 
poration engaged in business under this article as 
a manufacturer, or wholesaler, or bottler of wine 
or malt beverages directly or indirectly or through 

an affiliate: 
1. To require, by agreement or otherwise, that 

any retailer engaged in the sale of wine or malt 
beverages, purchase any such products from such 
person, firm or corporation to the exclusion in 
whole or in part of wine or malt beverages sold or 
offered for sale by other persons, firms or corpo- 
rations in North Carolina, if the direct effect of 
such requirement as to prevent, deter, hinder, or 
restrict other persons, firms or corporations in 

North Carolina from selling or offering for sale 
any such products to such retailer; or 

2. To induce through any of the following 
means any retailer, engaged in the sale of wine or 
malt beverages, to purchase any such products 
from such person, firm or corporation to the ex- 

clusion in whole or in part of wine or malt bever- 

effective May 1, 

2428 
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ages sold or offered for sale by other persons, 

firms, or corporations in North Carolina, if the 
direct effect of such inducement is to prevent, 

deter, hinder or restrict other persons, firms or 
corporations in North Carolina from selling or 
offering for sale any such products to such re- 

tailer: (1) by acquiring any interest in real or 
personal property owned, occupied, or used by the 
retailer in the conduct of his business; (2) by 
furnishing, giving free gocds or deals, renting, 

lending, or selling to the retailer, any equipment, 
fixtures, signs, supplies, money, services, or other 

things of value, subject to such exceptions as the 
commissioner of revenue shall by regulation pre- 
scribe, having due regard for public health, the 

quantity and value of articles involved, estab- 
lished trade customs not contrary to the public 
interest and the purposes of this subsection. (1945, 

c. 708, s. 6.) 

§ 18-71. Salesman’s license. 
The license provided by this section shall not 

be issued to any person for offering for sale or 
soliciting orders for the beverages described in § 
18-64 (b) who does not have a permit to engage 

in the business of offering for sale or soliciting 
orders for beverages described in § 18-64 (b) from 
the board of alcoholic control as provided in this 
chapter. (1939, c. 158, s. 508; 1945, c. 903, s. 7.) 
Editor’s Note.—The 1945 amendment, effective May 1, 

1945, added the above sentence at the end of this section. 
As the rest of the section was not affected by the amend- 
ment it is not set out. 

§ 18-72. Character of license. 

Local Modification—Swain: 1945, c. 961. 
Compulsory Issuance.—An “on premises” license to sell 

beer is not available, as a matter of right, to any citizen 
who may qualify under the provisions of § 18-75. Com- 
pulsory issuance thereof is in any event limited to the 
businesses enumerated in this section. McCotter v. Reel, 
2230 Ni. C486) 2279S. E. (2d) 149: 

Cited in State v. Alverson, 225 N. C. 29, 33 S. E. (2d) 
1.35, 

§ 18-73. Retail license issued for sale of wines. 

1. “On premises” licenses shall be issued only to 
bona fide hotels, cafeterias, cafes and restaurants 
which shall have a Grade A rating from the state 
department of health, and shall authorize the li- 

censees to sell at retail for consumption on the 
premises designated in the license; provided, no 
such license shall be issued except to such hotels, 
cafeterias, cafes and restaurants where prepared 

food is customarily sold and only to such as are 
licensed under the provisions of § 105-62; provided 
further, no such license shall be issued to persons 

or places which are licensed only under subsection 

(a) of § 105-62. 
(1945, c. 903, s. 8.) 

Editor’s Note.— 
The 1945 amendment, effective May 1, 1945, rewrote sub- 

division 1 of this section. As the rest of the section was 
not affected by the amendment it is not set out. 

Cited in McCotter v. Reel, 223 N. C. 486, 27 S. E. (2d) 149. 

§ 18-74. Amount of retail license tax.—The li- 
cense tax to sell at retail urider § 18-64, subsection 

(a) for municipalities shall be: 
(1) For “on premises” license, fifteen dollars 

($15.00). 
(2) For 

($5.60). 
The license tax to sell at retail under section 

18-64, subsection (b), shall be: 

“off premises” license, five dollars 
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(1) For “on premises” license, fifteen dollars 
($15.00). 

(2) For 
($10.00). 

The rate of license tax levied in this section 
shall be for the first license issued to one person 
and for each additional license issued to one per- 
son an additional tax of ten per cent (10%) of the 
base tax, such increase to apply progressively for 

each additional license issued to one person. 
(1939, c. 158, s. 510; 1943, c. 400, s. 6; 1945, c. 708, 

$65) 

Editor’s Note.— 
The 1945 amendment, effective May 1, 1945, struck out 

the words “or both” formerly appearing after (b) in line 
nine, 

“off premises” license, ten dollars 

§ 18-75. Who may sell at retail—Every person 
making application for license to sell at retail or 
wholesale the beverages enumerated in § 18-64, if 
the place where such sale is to be made is within 
a municipality, shall make application first to the 
governing board of such municipality, and the ap- 
plication shall contain: 

Neither the state nor any county or city shall 
issue a license under this article to any person, 
or firm, or corporation who has not been a bona 

fide resident of North Carolina and a citizen of the 
United States for one year. No resident of the 
state shall obtain a license under this article and 
employ or receive aid from a non-resident for the 

purpose of defeating this requirement. No license 
shall be issued to a pool room or billiard parlor 

or any person, firm or corporation operating 
same for the sale of wine as defined in G. S. § 
18-64, subsection (b). Any person violating this 
paragraph shall be guilty of a misdemeanor, and 
upon conviction shall be imprisoned not more 
than thirty days or fined not more than two hun- 
dred dollars ($200.00). (1939, c. 158, s. 511; 1945, 
Ca 108, S. 6° 1947 ee 1098es, 12) 

Editor’s Note.—The 1945 amendment inserted in lines two 
and three of the introductory paragraph the words “or 
wholesale the.” It also inserted in lines four and five of 
the last paragraph the words ‘‘and a citizen of the United 
States.” The 1947 amendment inserted the third sentence 
of the last paragraph. As only the paragraphs mentioned 
were affected by the amendments the rest of the section 
is not set out. 

See § 18-72 and note thereto. 
Cited in Martin v. Holly Springs, 230 N. C. 388, 53 S. E. 

(2d) 161. 

§ 18-76. County license to sell at retail. 

Local Modification.—Avery: 1945, ¢. 794; Guilford: 1949, ¢, 
1140; Madison: 1945, c. 794; Swain: 1945, c. 961. 

§ 18-77. Issuance of license mandatory; sales 
during religious services——Except as herein pro- 
vided it shall be mandatory that the governing 
body of a municipality or county issue license to 
any person applying for the same when such per- 
son shall have complied with requirements of this 
article: Provided, the governing board of any 

county or city which has reason to believe that 
any applicant for license has, during the preceding 
license year, committed any act or permitted any 
condition for which his license was, or might have 
been revoked under § 18-78 or 18-78.1, said gov- 
erning board shall be authorized to hold a hear- 
ing concerning the issuance of license to said ap- 
plicant at a designated time and place, of which 
the applicant shall be given ten days notice; at 

said hearing the applicant may appear, offer evi- 
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dence, and be heard, and said governing body shall 

make findings of fact based on the evidence at 
said hearing and shall enter said findings in its 
minutes; if from said evidence the governing 

body shall find as a fact that during the preceding 
license year the applicant committed any act or 

permitted any condition for which his license was, 
or might have been, revoked under §§ 18-78 and 
18-78.1, the governing body may refuse to issue 
license to said applicant. Provided further, that 

the applicant may and shall have the right to ap- 
peal from an adverse decision to the superior 
court of said county where and when the matter 

shall be heard, as by law now provided for the 

trial of civil actions; that said notice of appeal may 
be given at the time of the hearing or within ten 

days thereafter, and said cause upon appeal shall 
be docketed at the next ensuing term of civil su- 
perior court in said county. Provided, further, no 

person shall dispense beverages herein authorized 

to be sold, within fifty feet of a church building in 
an incorporated city or town, or in a city or town 
having police protection whether incorporated or 

not, while religious services are being held in such 
church, or within three hundred feet of a church 
building outside the incorporate limits of a city or 

town while church services are in progress: And 
provided further that this section shall not apply in 
any territory where the sale of wine and/or beer 

prohibited by special legislative act. And pro- 
vided further, that such governing bodies in the 

counties of Watauga, Ashe, Jackson, Haywood, 

Duplin, Alexander, Robeson, McDowell, Yadkin, 

Wilkes, Sampson, Greene, Montgomery, Tran- 

sylvania, Randolph, Chatham, Alamance, Clay, 
Madison, Pender, Avery, Nash, City of Greens- 
boro in Guilford County, Granville, Vance, Macon 
and the Town of Aulander, or any municipality 

therein shall be authorized in their discretion to 
decline to issue the “on premises” licenses pro- 

vided for in subsection one of § 18-73. The gov- 

erning bodies in the counties of Watauga, Ashe, 
Jackson, Haywood, Duplin, Alexander, Robeson, 

McDowell, Yadkin, Wilkes, Sampson, Greene, 
Montgomery, Transylvania, Randolph, Chatham, 

Alamance, Clay, Madison, Pender, Avery, Nash, 

Granville, Bertie and the town of Aulander or 
municipalities therein, shall be authorized to pro- 

hibit the sale of beer and/or wine between the 

hours of 12:01 A. M. on Sundays and midnight 

Sunday night. (1939, c. 158, s. 513; 1939, c. 405; 
1945, c. 708 sri6s. €c.19349 935) 10371211947, (c21932;) 

Local Medification.—Avery: 1945, c. 794; 1949, c¢. 
1059; Madison: 1945, c, 794, 

Cross Reference.—For other restrictions 
wine and beer, see §§ 18-105 to 18-107. 

Editor’s Note.—The first 1945 amendment, effective May 
1, 1945, inserted at the beginning of this section the words 
“Except as herein provided.” It also inserted the first 

two provisos. The second 1945 amendment made a _ por- 

tion of the section applicable to the city of Greensboro. 
The third and fourth 1945 amendments inserted ‘‘Vance” 
and ‘‘Macon” respectively, in the first list of counties ap- 
pearing in this section. 
The 1947 amendment inserted 

counties in the last sentence, 
For act purporting to extend the provisions of this sec- 

tion to Burke county, see Session Laws 1945, ¢. 1031. 

Cited in McCotter v. Reel, 223 N. C. 486, 27 S. E. (2d) 149. 

Bertie: 

on the sale of 

“Bertie” in the list of 

§ 18-78. Revocation or suspension of license; 
rule making power of state board of alcoholic 
control.—If any licensee violates any of the pro- 
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visions of this article or any rules and regulations 
under authority of this article or fails to superin- 
tend in person or through a manager, the busi- 
ness for which the license was issued, or allows 
the premises with respect to which the license 
was issued to be used for any unlawful, disorderly, 
or immoral purposes, or knowingly employs in 
the sale or distribution of beverages any person 
who has been convicted of a felony involving 
moral turpitude or adjudged guilty of violating 
the prohibition laws within two years or other- 
wise fails to carry out in good faith the purposes 
of this article, the license of any such person may 
be revoked by the governing board of the munic- 
ipality or by the board of county commissioners 
after the licensee has been given an opportunity 
to be heard in his defense. Whenever any per- 
son, being duly licensed under this article, shall 
be convicted of the violation of any of the pro- 
hibition laws or of any of the provisions of this 
article or of any rule or regulation of the state 
board of alcoholic control on the premises herein 
licensed, it shall be the duty of the court to re- 
voke said license. Whenever any license which 
has been issued by any municipality, any board 
of county commissioners, or by the commissioner 
of revenue has been revoked, it shall be unlawful 
to reissue said license for said premises to any 
person for a term of six months after the revo- 
cation of said license. 

The state board of alcoholic control shall have 
the power to adopt, repeal and amend rules and 
regulations to carry out the provisions of this 
article and to revoke or suspend the state per- 
mit of any licensee for a violation of the provi- 
sions of this article or of any rule or regulation 
adopted by said board. Whenever there shall be 
filed with the state board of alcoholic control a 
certified copy of a judgment of a court convicting 
a licensee of a violation of the prohibition laws, 
of any provision of this article or of any rule or 
regulation issued by said board, said board shall 
forthwith revoke the permit of such licensee. 
The revocation or suspension of a permit issued 
by the state board of alcoholic control shall auto- 
matically revoke or suspend any and all state, 
county and municipal licenses issued to such li- 
censee under the authority of this article, and the 
revocation or suspension of either a state, county 
or municipal license shall automatically revoke 
or suspend any other licenses issued to the li- 
censee under the authority of this article. (1939, 
c. 158, s, 514; 1943, c. 400, s, 6; 1949, c. 974, 5, 14.) 
Editor’s Note.—The 1949 amendment substituted “state 

board of alcoholic control” for “commissioner of revenue,” 
and rewrote the second paragraph. Section 17 of the amend- 
atory act provides that it shall apply to all licenses issued 
for the license year 1949-1950 and thereafter. For brief com- 
ment on amendment, see 27 N. C. Law Rev. 463. 
As to dismissal of certicrari to review revocation of li- 

cense by town authorities for violation of this section, see 
Harney v. Mayor and Board of Com’rs, 229 N, C. 71, 47 S. 
Bed) 55. 

§ 18-78.1. Prohibited acts under license for sale 
for consumption on premises.—No holder of a li- 
cense authorizing the sale at retail of beverages, 
as defined in § 18-64, for consumption on the 
premises where sold, or any servant, agent, or 
employee of the licensee, shall do any of the fol- 
lowing upon the licensed premises: 

(1) Knowingly sell such beverages to any 
person under eighteen (18) years of age. 
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(2) Knowingly sell such beverages to any 
person while such person is in an intoxicated 

condition. 
(3) Sell such beverages upon the licensed 

premises or permit such beverages to be con- 
sumed thereon, on any day or at any time when 

such sale or consumption is prohibited by law. 
(4) Permit on the licensed premises any dis- 

orderly conduct, breach of peace, or any lewd, 

immoral, or improper entertainment, conduct, or 

practices. 
(5) Sell, offer for sale, possess, or permit the 

consumption on the licensed premises of any 

kind of alcoholic liquors the sale or possession of 
which is not authorized under his license. (1943, 
c. 400, s. 6; 1945, c. 708, s. 6; 1949, c. 974, s. 15.) 
Editor’s Note—The 1949 amendment struck out provisions 

as to revocation and suspension of licenses. Section 17 
of the amendatory act provides that it shall apply to all 
licenses issued for the license year 1949-1950 and thereafter. 
See 27 N. C. Law Rev. 463. 

§ 18-81. Additional tax.—(a) In addition to the 
license taxes herein levied, a tax is hereby levied 
upon the sale of beverages enumerated in § 18-64, 

subsection (a) of seven dollars and fifty cents 
($7.50) per barrel of thirty-one gallons, or the 
equivalent of such tax in containers of more 
or less than thirty-one gallons, and in bottles or 

other containers of not more than twelve ounces, 

a tax of two and one-half cents per bottle or 
container, and in bottles or containers of the ca- 

pacity of one quart, or its equivalent, a tax of six 
and two-thirds cents per bottle or container: Pro- 
vided fruit cider of alcoholic content not exceeding 
that provided in this article may be sold in bottles 
or other containers of not more than six ounces at 
a tax of five-eighths of a cent per bottle or con- 

tainer. 

(b) The payment of the tax imposed by the 
preceding subsection shall be evidenced as to con- 
tainers of one quart, or its equivalent, or less, by 
the affixing of crowns or lids to such containers 
in which beverages are placed, received, stored, 

shipped, or handled, and upon which the tax has 
been paid at the rate prescribed in the preceding 

subsection. 

(r) In addition to the license taxes herein levied, 

a tax is hereby levied upon the sale of beverages 

described in section 18-64, subsection (b) of sixty 
cents (60 cts.) per gallon. The foregoing tax to 
apply to naturally fermented wines. The tax on 
imitation, sub-standard or synthetic wines (as de- 

fined in the United States Treasury Regulations) 

shall be two dollars and forty cents ($2.40) per 
gallon. 

These additional taxes levied under this sub- 
section shall be paid to the commissioner of 
revenue by the wholesale distributor or bottler of 
such beverages. 

Reports shall be made to the commissioner of 

revenue in such form as he may prescribe on or 
before the tenth day of each month, for all 
beverages sold by such wholesale distributor or 
bottler within the preceding month, and such 
reports when filed shall be accompanied by a 
remittance of the amount of tax shown to be due. 
Failure to file the reports herein prescribed and 
pay the tax as shown to be due thereon shall 
subject such wholesale distributor or bottler to a 
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penalty of five per centum of the amount of the 
tax due, per month from the date the tax is due. 

If the wholesale distributor or bottler shall 
refuse to make the reports required under this 
section, then such reports shall be made by the 
commissioner or his duly authorized agents from 

the best information available, and such reports 
shall be prima facie correct for the purposes of 

this section, and the amount of tax due thereby 
shall be a lien against all the property of the taxe 
payer until discharged by payments, and if pay- 
ment is not made within thirty days after demand 

therefor by the commissioner or his duly author- 
ized agents, there shall be added not more than 

one hundred per centum as damages, together 
with interest at the rate of one per centum per 
month from the time such tax was due. If such 
tax be paid within thirty days after notice by the 
commissioner, then there shall be added not more 
than ten per centum as damages, per month from 

the time such tax was due until paid. 
The commissioner for good cause may extend 

the time for making any report required under 
the provisions of this section, and may grant such 
additional time within which to make such report 
as he may deem proper, but the time for filing 
any such report shall not be extended beyond the 

fifteenth day of the month next succeeding the 
regular due date of such report. If the time for 
filing a report be extended, interest at the rate of 
one-half of one per centum per month from the 
time the report was required to be filed to the 

time of payment shall be added and paid. 

(s) If any dealer, either at wholesale or retail 

shall expose for sale or have in his possession 
either in storage or on display any nontax-paid 
beverages enumerated under § 18-64 (a) and (b), 
the commissioner of revenue shall have the au- 
thority to revoke any privilege license issued under 

this article to said dealer and said license shall not 
be renewed for the balance of the tax year; in 
addition, the commissioner may refuse to issue 
new license to such dealer unless the dealer can 

satisfactorily show to the commissioner of revenue 
that he will in the future comply with the provi- 
sions of this article and the rules and regulations 

of the commissioner issued under authority hereof. 
The taxes levied in this section are in addition 

to the taxes levied in Schedule EF of the Revenue 

Act, 
(t) From the taxes collected annually under 

subsection (a) and subsection (r) of this section 
amounts equivalent to one-half thereof shall be 
allocated and distributed, upon the basis herein 
provided, to counties and municipalities wherein 
such beverages may be licensed to be sold under 
the provisions of this article, The amounts dis- 

tributable to each county and municipality entitled 
to the same under the provisions of this subsec- 
tion shall be determined upon the basis of popula- 
tion therein as shown by the latest federal decen- 
nial census. Where such beverages may be li- 
censed to be sold in both the county and munici- 
pality, allocation of such amounts shall be made 

to both the county and the municipality on the 
basis of population. Where such beverages may 
be licensed to be sold in a municipality in a county 
wherein the sale of such beverages is otherwise 

prohibited, allocation of such amounts shall be 
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made to the municipality on the basis of popula- 
tion; provided, however, that where the sale of 
such beverages is prohibited within defined areas 
within a county or municipality, the amounts 
otherwise distributable to such county or munici- 
pality on the basis of population shall be reduced 
in the same ratio that such areas bear to the total 
area of the county or municipality, and the 

amount of such reduction shall be retained by the 
state: Provided, further, that if said area with- 

in a county is a municipality for which the popu- 
lation is shown by the latest federal decennial 

census, reduction of such amounts shall be based 
on such population rather than on area. The 

commissioner of revenue shall determine the 
amounts distributable to each county and munic- 
ipality, for the period July ist, 1947, to Septem- 
ber 30th, 1947, inclusive, and shall distribute such 

amounts within sixty (60) days thereafter; and 
the commissioner of revenue annually thereafter 
shall determine the amounts distributable to each 
county and municipality for each twelve-month 
period ending September 30th and shall distrib- 
ute such amounts within sixty (60) days there- 
after, “(1930 "cr 258.95, 5172 7c 390, =. 1° 1921 ¢. 
D0 8 S.005 (ComoumSe4 Loto Ce 400.6. 6° 1943. cc: 

564, 565; 1945, c. 708, s. 6; 1947, c. 1084, ss. 7-9.) 

Editor’s Note.— 

The 1945 amendment, effective May 1, 1945, made changes 
in subsections (a) and (b). It also made changes in the 
first paragraph of subsection (r) and inserted subsection 
(s) immediately before the last paragraph. The 1947 
amendment made changes in subsections (a) and (r) and 
added subsection (t). As subsections (c) through (q) were 
not affected by the amendments they are not set out. 

Section 10 of the 1947 amendatory act provides: ‘The 
new tax rates herein provided shall become effective July 
Ist, 1947, and said rates shall apply to all beverages enu- 
merated in G. S. § 18-64 which are sold or offered for sale 
after that date, whether shipped into the state prior to that 
date or not. Prior to the sale after that date of beverages 
on which has been paid the tax at the rate applicable prior 
to that date, report shall be made to the commissioner of 
revenue as to such beverages and the increased tax thereon 
shall be paid.” 

§ 18-81.1. Use of funds allocated to counties and 
municipalities—The funds allocated to counties 
and/or municipalities under subsection (t) of § 
18-81 may be used by said counties or municipal- 

ities as any other general or surplus funds of 
said unit may be used. (1947, c. 1084, s. 11.) 

§ 18-83. Nonresident manufacturers and whole- 
sale dealers to be licensed.— From and after 
April thirtieth, one thousand nine hundred thirty- 
nine, every nonresident desiring to engage in the 
business of making sales of the beverages de- 
scribed in § 18-64, to wholesale dealers licensed 
under the provisions of this article, shall first 
apply to the commissioner of revenue for a 
permit so to do. The commissioner of revenue 
may require of every such applicant that a bond 
in a sum not to exceed two thousand dollars 
($2,000.00) be executed by such applicant and de- 
posited with the commissioner, conditioned upon 
‘the faithful compliance by such applicant with the 
provisions of this article, and particularly that 
such applicant shall not make sales of any of the 
beverages described in section 18-64 to any per- 
son in this state except a duly licensed whole- 
sale dealer. Upon the payment of a license tax of 
one hundred fifty dollars ($150.00), if the commis- 
sioner is satisfied that said applicant is a bona 
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fide manufacturer or distributor of the beverages 
defined in § 18-64, he shall then issue a permit to 
such applicant which shall bear a serial number. 
The license issued under this section to any per- 
son who does not have a permit from the board of 

alcoholic control as provided in this chapter for 
the sale for resale of beverages described in § 18- 

64 (b) shall only permit said licensee to engage in 
the business of selling for resale the beverages 
described in § 18-64(a). Every holder of such non- 
resident permit and license shall thereafter put 
the number of such permit on every invoice for 
any quantity of beverages sold by such licensee to 
any wholesale dealer in North Carolina. Upon 
the failure of any such licensee to comply with all 

the provisions of this article, the commissioner of 
revenue may revoke such permit or license. 
Any resident manufacturer licensed under § 18- 

67 shall not be required to post the bond required 

by this section. (1939, c. 158, s. 5184; 1945, c. 
903, s. 9.) 

Editor’s Note.—The 1945 amendment, 
1945, inserted the fourth sentence. 

§ 18-83.1. Resident wholesalers shall not pur- 
chase beverages for resale from unlicensed non- 

residents.—It shall be unlawful for any resident 

wholesale distributor or bottler to purchase any of 
the beverages described in § 18-64 for resale with- 
in this state from any nonresident who has not 

procured the permit or license required in the pre- 
ceding section. (1945, c. 708, s. 6.) 

§ 18-88.1. Wine for sacramental purposes ex- 
empt from tax.—The tax levied in this article upon 
the sale of beverages described in § 18-64 (b) shall 

not apply to sacramental wines received by or- 
dained ministers of the gospel under the provisions 
of § 18-21. (1945, c. 708, s. 6.) 

§ 18-89. Administrative provisions.— The com- 
missioner of revenue and the authorized agents of 

the state department of revenue shall have and 
exercise all the rights, duties, powers, and respon- 
sibilities in enforcing this article that are enumer- 

ated in the Revenue Act in administering taxes 
levied in Schedule B of that act. Any person, firm 
or corporation engaging in any activity for which 

a state, county, or municipal license is required 
under this article without obtaining said license, 
or continuing any such activity after the expiration 
of any state, county, or municipal license, granted 
under this article, shall be subject to the same 
liability for criminal prosecution, and for penalties, 
as is prescribed in § 105-109. (1939, c. 158, s. 523; 
1945, c. 708, s. 6.) 
Editor’s Note.—The 1945 amendment, 

1945, added the second sentence. 

effective May 1, 

effective May 1, 

§ 18-90.2. Revocation of license upon revocation 
of permit.—Whenever the state board of alcoholic 

control shall certify to the commissioner of reve- 

nue that any permit issued by said board under 

the provisions of this chapter has been cancelled 
or revoked, the commissioner of revenue shall 
thereupon immediately revoke any license which 

has been issued under this article to the person 
whose permit has been revoked by said board, and 
such revocation by the commissioner shall not 
entitle the person whose license was revoked to 
any refund of taxes or license fees paid for or 
under said license. (1945, c. 903, s. 12.) 
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§ 18-91.1. Persons, firms, or corporations en- 

gaged in more than one business to pay on each.— 

When any person, firm or corporation is engaged 
in more than one business or trade which is made 
under the provisions of this article subject to 
state license taxes, such person, firm, or corpora- 
tion shall pay the license taxes prescribed in this 
article for each separate business or trade. (1945, 
CuTOS, SiG.) 

Art. 5. Fortified Wine Control Act of 1941. 

§ 18-94. Title of article. 

For subsequent law exempting from its application wines 
defined in this article, see § 18-49.4. 

§ 18-96. Definition of “fortified wines.”—Forti- 
fied wines shall mean any wine or alcoholic 
beverage made by fermentation of grapes, fruit 
and berries and fortified by the addition of brandy 
or alcohol or having an alcoholic content of more 
than fourteen per cent of absolute alcohol, reck- 

oned by volume, and which has been approved as 
to identity, quality and purity by the state board of 
alcoholic control as provided in this chapter. 
(1941, c. 339, s. 1; 1945, c. 903, s. 10.) 

Editor’s Note.—The 1945 amendment, effective May 1, 
1945, added that part of the section appearing after the 
word “volume” in line seven. 

§ 18-97. Certain sales, etc., prohibited; names 
of persons ordering wines furnished police or sher- 
iff—It shall be unlawful for any person, firm or 

corporation, except alcoholic beverage control 
stores operated in North Carolina, to sell, or 
possess for sale, any fortified wines as defined 
herein. It shall be unlawful for any person to 
purchase on order and receive by mail or express 

from any such alcoholic beverage control store 
fortified wines in quantities in excess of one gallon 
at any one time. Upon the request of any chief of 
police or sheriff any alcoholic beverage control 
system shall furnish the names of any persons 
ordering such wines, and the dates and amounts of 
such orders. Nothing herein contained shall be 
construed to permit any person to order and 

receive by mail or express any spirituous liquors. 
(1941, c. 339, s. 2; 1945, c. 635; c. 708, s. 6.) 

Editor’s Note.—The 1945 amendments struck out the word 
“not” formerly appearing after the word ‘‘quantities” in 
line eight. 

§ 18-99. Application of other laws; sale of sweet 
wines; licensing of wholesale distributors: — The 
provisions of article 3 of this chapter shall apply 
to fortified wines: Provided, in any county in 
which the operation of alcoholic beverage control 
stores is authorized by law, it shall be legal to sell 
Sweet wines for consumption on the premises in 
hotels and restaurants which have a Grade A rat- 
ing from the state board of health, and it shall be 
legal to sell said wines in drug stores and grocery 

stores for off premises consumption; such sales 
however shall be subject to the rules and regula- 

tions of the state alcoholic beverage control board. 
For the purpose of this section, sweet wines shall 
be any wine made by fermentation from grapes, 
fruits or berries, to which nothing but pure brandy 
has been added, which brandy is made from the 
Same type of grape, fruit or berry, which is con- 
tained in the base wine to which it is added, and 
having an alcoholic content of not less than four- 

teen per centum (14%) and not more than twenty 
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per centum (20%) of absolute alcohol, reckoned 
by volume, and approved by the state board of 
alcoholic control as to identity, quality and purity 
as provided in this chapter: Provided further that 
the state alcoholic control board shall approve and 
authorize the licensing of wholesale wine distribu- 
tors in such counties where alcoholic board control 
stores are operated. (1941, c. 339, s. 6; 1945, c. 
JOS Selim) 

Editor’s Note.—The 1945 amendment, 
1945, rewrote the first proviso. 

effective May 1, 

Art. 6. Light Domestic Wines; 

and Regulation. 
Manufacture 

§ 18-100. Manufacture of domestic wines per- 
mitted. 

For subsequent law exempting from its application 
light wines authorized by this article, see § 18-49.4. 

Art. 7. Beer and Wine; Hours of Sale. 

§ 18-105. Sale between certain hours unlawful. 
Editor’s Note.—This section is implicitly repealed as to 

the sale of beer by § 18-141, providing that beer may not 
be sold after 11:00 P. M. 27 N. C. Law Rey. 463. 

For comment on this and the three following sections, see 
21 N. C. Law Rev. 356. 

§ 18-106. Permitting consumption on premises 
during certain hours unlawful. 

Editor’s Note.—Nothing in article 12 of this chapter pur- 
ports to change the hours permissible on premises consump- 
tion of beer. 27 N. C. Law Rev. 463. 

§ 18-107. Regulation by counties and munici- 
palities. 

Local Modification—Town of Hamlet in Richmond county: 
1945, c. 931; Town of Rockingham in Richmond county: 
1945, c. 930. 

§ 18-108.1. “Beer” defined. — Wherever used in 
this article, the word “beer” is defined to include 
beer, lager beer, ale, porter, and other brewed or 
fermented beverages containing one half (14) of 
one per cent (1%) of alcohol by volume but not 
more than five per cent (5%) of alcohol by weight 
as authorized by the laws of the United States of 
America. (1945, c. 780.) 

Art. 8. Establishment of Standards for 

Lawful Wine; Permits, etc. 

§ 18-109. Powers of state board of alcoholic 

control.—The state board of alcoholic control shall 
be referrec to herein as “the board”. The board 
is authorized and empowered: 

(1) To adopt rules and regulations establishing 
standards of identity, quality and purity for the 
wines described in § 18-64 (b) and in article five 
of this chapter. ‘These standards shall be such as 
are deemed by said board to best protect the public 
against wine containing deleterious, harmful or 
impure substances or elements, or an improper 

balance of elements, and against spurious or imita- 

tion wines and wines unfit for beverage purposes. 
Provided, nothing in this or in any other section 
of this article or act shall authorize said board to 
increase the alcoholic content of the wines de- 
scribed in § 18-64 (b) and in article five of this 
chapter, or to permit the sale or possession of any 

wines in any county of the state where the same 
are now or shall hereafter be prohibited by law. 

(2) To issue permits to resident or non-resident 
manufacturers, wineries, bottlers, and wholesalers, 

or any other persons selling wine for the purpose 
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of resale, or offering wine for sale for the purpose 

of resale, whether on their own account or for or 

on behalf of other persons, which permit shall only 

authorize the possession or sale in this state of 

. wines meeting the standards adopted by the board; 

and to revoke any such permit on violation of any 

of the provisions of this article or of any of the 

rules and regulations promulgated under the au- 

thority of this article. 

(3) To test wines possessed or offered for sale, 

or sold in this state and to make chemical or labo- 

ratory analyses of said wines or to determine in 

any other manner whether said wines meet the 

standards established by said board; to confiscate 

and destroy any wines not meeting said standards; 

to enter and inspect any premises upon which said 

wines are possessed or offered for sale; and to ex- 

amine any and all books, records, accounts, in- 

voices, or other papers or data which in any way 

relate to the possession or sale of said wines. 

(4) To take all proper steps for the prosecution 

of persons violating the provisions of this article, 

and for carrying out the provisions and intent 

thereof. 
(5) To employ such personnel as may be neces- 

sary for the efficient administration and enforce- 

ment of this article, subject to the provisions of 

the Executive Budget Act. 

(6) To exercise all other powers which may be 

reasonably implied from the granting of express 

powers herein, together with such other powers as 

may be incidental to, or convenient for, the carry- 

ing out and performance of the powers and duties 

herein given to said board; and to exercise any and 

all of the powers granted said board under § 18-39 

which are needed for the proper administration 

and enforcement of this article. 
(7) The advertisement and sale of wine in this 

state shall be subject to all existing laws and the 
following additional authority and powers hereby 
expressly granted to the board: 

(a) The board, in its discretion, may approve or 
disapprove all forms of advertising of wine, in- 
cluding the type and amount of display material 
which may be used in the place of business of a 

retail permit holder; 
(b) The board shall have the sole power, in its 

discretion, to determine the fitness and qualifica- 

tion of an applicant for a permit to sell wine at 

retail, The board shall inquire into the character 

of the applicant, the location, general appearance 
and type of place of business of the applicant; 

(c) The board shall have authority, in its dis- 
cretion, to determine the number of retail per- 

mits to be granted in any locality. In addition to 
the powers herein granted to the state board of 
alcoholic control, said board is authorized and em- 

powered to adopt rules and regulations regulat- 
ing and fixing the hours of sale in the several 
counties and municipalities therein in which wine 
is authorized to be sold. The board shall not is- 
sue a permit hereunder for the sale of wine in any 
pool room or billiard parlor or in any other place 
of business, of whatsoever kind and character, 

if in the discretion of the board, it is not a proper 

place for the sale of wine; 

(d) The board shall require that all retail per- 
mit holders keep their places of business clean, 
well lighted and in an orderly manner; 
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(e) Every person intending to apply for any 
permit to sell wine at retail hereunder shall, not 

more than thirty (30) days and not less than ten 

(10) days before applying to the board for such 
permit, make application to the county and mu- 
nicipal authority, as provided for in chapter 18, 
article IV, of the General Statutes of North Caro- 
lina, and shall post a notice of such intention on 
the front door of the building, place or room 

where he proposes to engage in such business, 

or publish such notice at least once in a newspa- 
per published in or having a general circulation 
in the county, city or town wherein such person 

proposes to engage in such business; 
(f) Every person desiring a permit under the 

provisions of this subsection shall, after publish- 
ing notice of his intention as provided in subsec- 
tion (e) above, file with the board an application 
therefor on forms provided by the board and a 
statement in writing and under oath setting forth 

such information as the board shall require; 
(g) Any objections to the issuance of the per- 

mit to an applicant shall be filed in writing with 
the board and the board shall not refuse to grant 
any such permit except upon a hearing held after 

ten (10) days’ notice to the applicant of the time 
and place of such hearing, which notice shall con- 
tain a statement of the objections to granting 
such permit and shall be served on the applicant 

by sending same to the applicant by registered 
mail to his last known post office address. The 
applicant shall have the right to produce evidence 
in his behalf at the hearing and be represented in 
person or by council; 

(h) All persons holding a license to sell wine 
at retail at the time of the enactment of this law 
shall be deemed to have complied with all re- 
quirements of the board in filing application for a 
permit to sell wine at retail, except operators of 
pool rooms and billiard parlors, but shall be sub- 
ject to the action of the board in suspension or 
revocation of licenses, as provided for herein. 

All permits shall be for a period of one year un- 
less sooner revoked or suspended and shall be re- 
newable May first of each calendar year; 

(i) The board shall certify to the department 
of revenue the names and addresses of all per- 
sons to whom the board has issued permits and 
no license issued to an applicant shall be valid 
until the applicant has obtained the permit, as 
provided by this subsection; 

(j) The board may suspend or revoke any per- 

mit issued by it if in the discretion of the board 
it is of the opinion that the permittee is not a suit- 
able person to hold such permit or that the place 
occupied by the permittee is not a suitable place, 
or that the number of permits issued should be 

reduced; 4 
(k) Before the board may suspend or revoke— 

any permit issued under the provisions of this 
subsection, at least ten (10) days’ notice of such 
proposed or contemplated action by the board 
shall be given to the affected permittee. Such 
notice shall be in writing, shall contain a state- 
ment in detail of the grounds or reasons for such 
proposed or contemplated action of the board,. 
and shall be served on the permittee by sending) 
the same to such permittee by registered mail to 
his last known post office address. The board 
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shall in such notice appoint a time and place when 
and at which the said permittee shall be heard as 
to why the said permit shall not be suspended or 
revoked. The permittee shall at such time and 
place have the right to produce evidence in his 
behalf and to be represented by counsel; 

(1) The action of the board in refusing to issue 

a permit or in suspending or revoking same pur- 
suant to the provisions of this subsection shall 
not be subject to review by any court nor shall 
any mandamus lie in such case; 

(m) In case where the board suspends or re- 

vokes a permit, the board shall grant the permit- 
tee a reasonable length of time in which to dis- 
pose of his stock, 

(8) All licenses shall be issued under the pro- 
visions of article IV of chapter 18 of the General 

Statutes. The granting of a permit hereunder 
to sell wine shall be required in addition to the 

requirements of article IV of chapter 18 of the 
General Statutes as to securing a license to sell 
wine at retail. (1945, c. 903, s. 1; 1947, c. 1098, 
Soe; eas) 

Editor’s Note.—The 1947 amendment rewrote the prelim- 
inary paragraph and added subsections (7) and (8). Sec- 
tion 3 of the amendatory act provides that the act shall 
not repeal any special, public-local or private act prohib- 
iting the sale of wine in any county in this state, or any 
act authorizing the board of commissioners of any county 
of this state, or the governing board of any municipality, 
in its discretion, to prohibit the sale of wine; and shall not 
repeal any act prohibiting the sale of wine by vote of the 
people of any county or municipality and any county or 
municipality in which wine is permitted to be sold here- 
after under the provisions of article 11 of this chapter. 

For discussion of this act, see 23 N. C. Law Rev. 350. 

§ 18-110. Duties of persons possessing wine or 

offering the same for sale.—All persons possessing 
or offering for sale or reselling any of the wines 
described in § 18-64 (b) and in article five of this 
chapter, shall keep clear, complete and accurate 

records which will reveal the sources from which 
said wines were acquired, the date of acquisition, 
and any other information which may be required 
to be preserved by rules and regulations of the 

board. All such persons shall freely permit repre- 
sentatives of the board to enter and inspect the 

premises upon which such wines are possessed or 
offered for sale, to test and analyze any of such 
wines, and to examine all books, records, accounts, 
invoices, or other papers or data relating to such 

wines. (1945, c. 903, s. 1.) 

§ 18-111. Statement of analysis to be furnished. 
—Manufacturers, wineries, bottlers, and whole- 

salers, or any other persons selling wine for the 
purpose of resale, whether on their own account 

or for or on behalf of other persons, shall, upon the 

request of the board, furnish a verified statement 

of a laboratory analysis of any wine sold or offered 
for sale by such persons. (1945, c. 903, s. 1.) 

§ 18-112. Manufacturers, bottlers, wholesalers, 
et cetera, to obtain permit for sale from board.— 
All manufacturers of wine, wineries, bottlers of 

wine, wholesalers of wine, or any other persons 
selling wine for the purpose of resale, whether on 
their account or for or on behalf of other persons, 
whether any of such manufacturers, wineries, bot- 
tlers, wholesalers or other persons are residents or 

nonresidents of this state, shall, as a condition pre- 
cedent to the sale or the offering for sale of any 
wine described in § 18-64 (b) and in article five of 
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this chapter, apply for and obtain from the state 
board of alcoholic control a permit for the sale of 
wines approved by said board. The sale of wines 
without such a permit, or the sale with such a per- 
mit of wines not approved by the board, shall be 
unlawful. (1945, c. 903, s. 1.) 

§ 18-113. Violation misdemeanor; permit re- 
voked.—Any person who violates any of the pro- 
visions of this article, or any of the rules and regu- 
lations promulgated under the authority of this 
article, shall be guilty of a misdemeanor and shall, 
upon conviction, be fined or imprisoned, or both, 
in the discretion of the court. Any permit issued 
under authority hereof shall be subject to suspen- 
sion or revocation by the board when it appears 
that the permit holder has violated any of the pro- 
visions of this article. Provided, however, that 
when the board shall determine that any person 
has violated any of the provisions hereof, before 
his permit shall be either suspended or revoked, he 
shall be given five (5) days written notice, by reg- 
istered mail, advising the permit holder of the. 
charges against him and fixing a day, hour and 
place for a hearing, which hearing shall be con- 
ducted by the board. The permit holder shall be 
entitled to appear in person or be represented by 
counsel at such hearing. (1945, c. 903, s. 1.) 
§ 18-113.1. Misdemeanor for retailer to sell un- 

approved wines.—It shall be unlawful for any per- 
son selling at retail any of the wines described in 
§ 18-64 (b) and in article five of this chapter, to 
sell wines, the brands of which are not on the ap- 
proved list of wines prepared by the state board of 
alcoholic control, unless specific authority for the 
sale of said wines has been obtained from said 
board. It shall be the duty of all retailers to se- 
cure from the state board of alcoholic control an 
approved list of wines and it shall be unlawful for 
retailers to purchase from manufacturers, whole- 
salers or distributors any wines not on said ap- 
proved list, unless specific authority for such pur- 
chase is obtained from the state board of alcoholic 
control. 

It shall be unlawful for any person other than 
a manufacturer, distributor or bottler to buy, or 
to sell at retail to any one person, more than one 
gallon of wine at any one time, whether in one 
or more places. 
Any person violating the provisions of this sec- 

tion shall be guilty of a misdemeanor and shall, 
upon conviction, be fined or imprisoned, or both, 
in the discretion of the court, (1945, c. 903, s. 
1571949, ¢. 1251, "s. 3) 
Editor’s Note.—The 1949 amendment inserted the second 

paragraph. Section 4%4 of the amendatory act provides that 
its provisions shall apply only to the counties and cities 
that have established or may establish alcoholic beverage 
control stores, 

§ 18-113.2. Types of wine included under pro- 
visions of article—The types of wine included 
under the provisions of this article shall include 
all types of wine as defined in G. S. § 18-64 (b) 
and article 5 of this chapter. (1949, c. T2601 749-6 1,) 
Editor’s Note.—Section 4% of the act from which this 

section was codified provides: ‘The provisions of this act 
shall apply only to the counties and cities that have or may 
establish alcoholic beverage control stores.” 

§ 18-114. Funds for administration of article.— 
The governor and the council of state are author- 
ized to allocate from the contingency and emer- 
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gency fund such funds for the administration of 
this article as may be found to be necessary. 
(1945, c. 903, s. 1.) 

§ 18-115. Definition of “person.”— As used in 
this article, the word “person” shall include natu- 
ral persons, partnerships, associations, joint stock 
companies, corporations, and any other form of 

organization for the transaction of business. (1945, 

c. 903, s. 1.) 

§ 18-116. Effective date; disposition of wines on 
hand.— This article shall be effective from and 
after the ratification of this article. Provided, no 
standards adopted by the state board of alcoholic 

control shall be effective until thirty days after the 
adoption of the regulation establishing said stand- 
ards; and provided further, that any person af- 
fected by the adoption of any standard by the 

board shall be granted sixty days after the effec- 
tive date of the standard within which to dispose 
of any wines on hand at the effective date of said 
standard which do not comply with said standard. 

(11945) CeD0omSemle) 

Editor’s Note.—The act inserting this article was rati- 
fied on March 19, 1945. 

§ 18-116.1. Additional power of local governing 
body to suspend or revoke retail wine license.— 
In addition to the other grounds provided by law 

for refusing to grant, or for revoking or suspend- 
ing wine licenses, the governing body of any 
county or city may revoke or suspend the license 

of any retail licensee within its jurisdiction for 
violating any existing law or regulation of the 
board concerning the sale of wine. In any pro- 
ceeding before such governing body for the rev- 
ocation or suspension of a retailer’s license, the 
licensee shall be given due notice of the charges 

against him, and be given an opportunity to ap- 
pear personally and by counsel in his defense. 
(1949, c. 1251, s. 4.) 
Editor’s Note.—Section 4% of the act adding §§ 18-116.1 

to 18-116.5 provides: ‘‘The provisions of this act shall ap- 
ply only to the counties and cities that have or may es- 
tablish alcoholic beverage control stores.” 

For comment on this and the four following sections, see 
27 N. C. Law Rev. 463. 

§ 18-116.2. Authority of local A. B. C. boards 
to revoke or suspend permit or limit sales to A. 
B. C. stores.—In addition to the authority of the 
state board, the local A. B. C. boards may, within 

their respective counties, suspend or revoke any 
permit for the sale of wine if in the discretion 
of the local A. B. C. board it is of the opinion 
that the permittee is not a suitable person to hold 
such permit, or that the place occupied by the 
permittee is not a suitable place, or that the num- 
ber of permits issued should be reduced; provided, 
further, that the local A. B. C. boards shall have 
and retain at all times the discretionary right to 
limit, within the territory over which they have 
jurisdiction, the sale of wine to A. B. C. stores 
exclusively, if in the opinion of a local A. B. C. 
board conditions warrant such restriction. (1949, 
c. 1251, s. 4.) 
See note under § 18-116.1. 

§ 18-116.3. Effect of revocation of license or 
permit by local authority—In the event any 
county or municipality, through its governing 
body, shall for cause revoke any license, such rev- 
ocation shall automatically revoke any other wine 

GENERAL STATUTES OF NORTH CAROLINA [ 140 

license or permit held by the licensee; and in all 
cases where a permit is revoked by the board or 
a local A. B. C. board, such revocation shall 
render void any state, county, or municipal license 
issued hereunder. (1949, c. 1251, s. 4.) 

See note under § 18-116.1. 

§ 18-116.4. Authority of local boards to restrict 
days and hours of sale of wine.—In addition to 
the authority of the state board to regulate and 
fix the days and hours of the sale of wine, the 
local A. B. C. boards shall have authority, in 
their discretion, to further restrict the days and 
hours of the sale of wine within their respective 
territories. (1949, c. 1251, s. 4.) 

See note under § 18-116.1. 

§ 18-116.5. Investigation of licensed premises; 
examination of books, etc., refusal to admit in- 
spector; powers and authority of inspectors; use 
of A. B. C. officers as inspectors.—All officers, in- 
spectors and investigators appointed by either the 
state board or local A. B. C. boards shall have 
authority to investigate the operation of the li- 
censed premises of all persons licensed under this 
article, to.examine the books and records of such 
licensee, to procure evidence with respect to the 
violation of this article, or any rules and regula- 
tions adopted thereunder, and to perform such 
other duties as the board may direct. Such in- 
spectors shall have the right to enter any such 
licensed premises in the state in the performance 
of their duty, at any hour of the day or night 
when wine is being sold or consumed on such li- 
censed premises. Refusal by such permittee or 
by any employee of a permittee to permit such 

inspectors to enter the premises shall be cause 
for revocation or suspension of the permit of such 

permittee. The officers, inspectors and investi- 

gators so appointed shall, after taking the oath 

prescribed for peace officers, have the same pow- 
ers and authority, including the right to serve all 
criminal process and to make arrests, as other 
peace officers. 

All alcoholic beverage control officers now em- 
ployed, or who may hereafter be employed, may 
be used by the board, or the local A. B. C. boards, 
as inspectors in counties and cities having alco- 
holic beverage control stores, and shall be vested 
with all powers and authority as herein vested 
in inspectors. (1949, c. 1251, s. 4.) 

See note under § 18-116.1. 

Art. 9. Substandard, Imitation and Synthetic 
Wines. 

§ 18-117. Possession or sale prohibited.—It shall 
be unlawful for any retail wine licensee in the 
state of North Carolina to have in his possession, 

to sell, or offer for sale any imitation, substandard, 
or synthetic wine. (1945, c. 974, s. 1.) 

§ 18-118. Violation a misdemeanor. — Violation 
of the provisions of this article shall constitute a 
misdemeanor and be punishable by a fine or im- 
prisonment in the discretion of the court. (1945, 
c. 974, s. 2.) 

Art. 10. Regulation or Prohibition of 
Sale of Wine. 

§ 18-115. Certain counties authorized to regulate 
or prohibit sale of wine.—From and after the ef- 
fective date of this article, the board of county 
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commissioners of Rutherford, Montgomery, Chat- 
ham, Gates, Hertford, Moore, Buncombe, Caswell, 

Duplin, Rockingham, Cleveland and Richmond 

counties shall have full power and authority, by 
resolution duly adopted, to regulate or prohibit 

the sale of wine within said respective counties, 

except that it may not prohibit the sale of wine 
in any municipality of said counties unless the 
governing body adopts a resolution prohibiting 
the sale of wine within the corporate limits of 
said municipality. (1945, c. 1076, s. 1; 1947, c. 
SSOrSaul sce 9 1oymseele) 

Editor’s Note.—By Session Taws 1945, c. 961, the com- 
missioners of Swain county, and the governing authority 
of any municipality therein, may decline to issue any li- 
censes authorized under this chapter for the sale of wine. 
And by Session Laws 1945, cc. 927, 1092, the commission- 
ers of Bladen county may do the same. 
The 1947 amendments inserted “Cleveland” 

ingham’”’ in the list of counties. 
and ‘Rock- 

§ 18-120. Municipalities in certain counties au- 
thorized to regulate or prohibit sale of wine.—The 

governing body of any municipality in Rutherford, 
Montgomery, Chatham, Gates, Hertford, Moore, 

Buncombe, Caswell, Duplin, Rockingham, Cleve- 
land and Richmond counties, from and after the 
effective date of this article shall have full power 
and authority, by resolution adopted, to regulate 
or prohibit the sale of wine within the corporate 
limits of its municipality. (1945, c. 1076, s. 2; 
1947, C..886, s. 2; c. 918, s. 2.) 

The 1947 amendments inserted “Cleveland” and ‘“Rock- 
ingham” in the list of counties, 

§ 18-121. Rules and regulations.—The board of 

county commissioners of Rutherford, Montgom- 

ery, Chatham, Gates, Hertford, Moore, Buncombe, 

Caswell, Duplin, Rockingham, Cleveland and 
Richmond counties and/or the governing body 
of any municipality of said counties may adopt 
rules and regulations regulating the sale of wine 
within the territory specified in §§ 18-119 and 
18-120, fixing the hours of sale, the places of busi- 

ness to which license may be issued, the location 
of places of business which may engage in the 
sale of wine, and pass upon the qualifications of 
applicants for license and may in its discretion 
prescribe the terms and conditions upon which a 
licensee may engage in the sale of wine. (1945, 
CLOT Gus See LU4 GSS On Sens Ce OLS uS: Sa) 

The 1947 amendments inserted “Cleveland” and ‘‘Rock- 
ingham” in the list of counties, 

§ 18-122. Effective date of resolution prohibiting 
sale——Upon the passage or adoption of any resolu- 

tion as provided in this article, prohibiting the sale 
of wine, any person, firm, or corporation thereto- 
fore licensed to sell wine and having on hand 

stocks of wine, shall have thirty (30) days from 
the date of the passage of such resolution in which 
to dispose of such stock of wine. (1945, c. 1076, 
s. 4.) 

§ 18-123. Violation a misdemeanor. — Any per- 
son, firm, or corporation violating the provisions 
of this article or any resolution adopted by the 
board of commissioners of either Rutherford, 

Montgomery, Chatham, Gates, Hertford, Moore, 

Buncombe, Caswell, Duplin, Rockingham, Cleve- 
land and Richmond counties or the governing 

body of any municipality therein, pursuant to the 
authority prescribed herein, shall be guilty of a 
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misdemeanor, and upon conviction or confession 

of guilt, shall be punished in the discretion of the 
courts. (1945, c. 1076, s. 5; 1947, c. 886, s. 4; ¢. 
918, s. 4.) 

The 1947 amendments inserted 
ingham” in the list of counties. 

“Cleveland” and ‘“Rock- 

Art. 11. Elections on Question of Sale of 
Wine and Beer. 

§ 18-124, Provision for elections in counties or 
municipalities—(a) Compliance with article re- 
quired—For the purpose of determining whether 
or not wine or beer or both shall be sold in any 

municipality having a population of one thousand 
(1,000) or more according to the last federal cen- 

sus or within the area of any county outside the 
corporate limits of such a municipality, an elec- 
tion shall be called within any such municipality 
or within the county as a whole when, and only 
when, the conditions of this article are complied 
with. 

(b) Petition requesting election.— Upon the 
presentation to it of a petition signed by fifteen 
per cent (15%) of the registered voters of the 

county that voted for governor in the last elec- 
tion requesting that an election be held for the 
purpose of submitting to the voters of the county 

the question of whether or not wine or beer or 
both shall legally be sold therein, the county 
board of elections shall call an election for the 
purpose of submitting said question or questions 
to the voters of the county. 

(c) Requirements concerning petition—No pe- 
tition filed pursuant to the provisions of this arti- 
cle shall be considered by the county board of 
elections unless said petition shall state upon its 
face that at the election requested by those sign- 
ing the petition there shall be submitted to the 
voters (1) the question of the legal sale of wine 
or (2) the question of the legal sale of beer or 

(3) the question of the legal sale of both wine 

and beer. Nor shall any petition be considered 
unless it states that the signers thereof are regis- 
tered voters of the county in which the election 
is requested. 

(d) Time of calling election—Whenever a pe- 
tition for an election is presented to the county 

board of elections pursuant to the provisions of 
this article, said board shall within thirty (30) 

days call the election petitioned for. 
(e) Notice and conduct of election. — Thirty 

days’ public notice shall be given of any election 
called pursuant to the provisions of this article 
prior to the opening of the registration books for 
the same, and such election shall be held under 
the same law and regulations as are provided for 
the election of members of the general assembly, 
except that no absentee ballots shall be voted in 
said election. 

(f) Restrictions as to time of election.—No elec- 
tion shall be held pursuant to the provisions of 
this article in any county within sixty (60) days 
of the holding of any general election, special 
election, or primary election in said county or any 
raunicipality thereof. 

(g) ‘Time between elections. — Whenever an 
election is held pursuant to the provisions of this 
article in any county, no other election pursuant 
to the provisions of this article shall be held in 
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such county within three (3) years of the holding 
of the preceding election pursuant to the provi- 
sions of this article: Provided, that this subsec- 
tion shall not prevent the holding of a municipal 
election in such county as hereinafter provided 
within three (3) years of the holding of said 
county election. (1947, c. 1084, s. 1.) 
Editor’s Note.—Section 5 of the act from which this arti- 

cle was codified provided that no election shall be called 

pursuant to its provisions within 160 days after its effec- 
tive date of July 1, 1947. 
For brief discussion of act from which this article was 

codified, see 25 N. C. Law Rev. 382. 
Cited in State v. Cochran, 230 N. C. 523, 53 S. E. (2d) 

663. 

§ 18-125. Form of ballots——If such election is 
called to determine whether or not wine shall be 
sold within the county, the ballot shall contain 
the following: 

[1] For the legal sale of wine 
[] Against the legal sale of wine 

If such election is called to determine whether 
or not beer shall be sold within the county, the 

ballot shall contain the following: 

C] For the legal sale of beer 
[1 Against the legal sale of beer 

If such an election is called to determine 
whether or not wine and/or beer shall be sold 
within the county, the ballot shall contain the 

following: 

1] For the legal sale of wine 
L] Against the legal sale of wine 
C] For the legal sale of beer 
L) Against the legal sale of beer 

(1947, c. 1084, s. 2.) 

§ 18-126. Effect of vote for or against sale of 
beer or wine.—(a) Vote on sale of beer.—If a ma- 
jority of the votes cast in such election shall be 
for the legal sale of beer, then the governing 

board of the county and the governing board of 
each municipality in said county shall issue li- 
censes to sell beer as defined in G. S. § 18-64 as 
provided in chapter 18 of the General Statutes 

notwithstanding any public, special, local or pri- 
vate act to the contrary, whether passed before 
or after the ratification of this article. 

If a majority of the votes cast in such election 
shall be against the legal sale of beer, then after 
the expiration of sixty (60) days from the day on 
which the election is held it shall be unlawful to 
sell or possess for the purpose of sale in the 
county, either within or without the corporate 
limits of municipalities therein, any beer of more 

than one-half of one per cent of alcohol by vol- 
ume, and such sale or possession for the purpose 
of sale shall constitute a misdemeanor, the pun- 
ishment for which shall be in the discretion of the 
court. This paragraph shall not apply to any 
municipality in which an election is held as here- 
inafter provided after the holding of a county 
election, and at which a majority of the votes cast 
shall be for the sale of beer. 

(b) Vote on sale of wine—If a majority of the 
votes cast in such election shall be for the legal 
sale of wine, then the governing board of the 

county and the governing board of each munici- 
pality in said county shall issue to applicants en- 
titled to same licenses to sell wine as defined in 
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G. S. §§ 18-64 and 18-99 as provided in chapter 18 

of the General Statutes notwithstanding any pub- 
lic, special, local or private act to the contrary, 

whether passed before or after the ratification of 
this article. 

If a majority of the votes cast in such election 

shall be against the legal sale of wine, then after 

the expiration of sixty (60) days from the day on 
which the election is held it shall de unlawful to 

seil or possess for the purpose of sale in the 
county, either within or without the corporate 
limits of municipalities therein, any wine of more 
than three per cent (3%) of alcohol by volume, 
and such sale or possession for the purpose of 

sale shall constitute a misdemeanor, the punish- 
ment for which shall be in the discretion of the 

court. This paragraph shall not apply to any 
municipality in which an election is held as here- 
inafter provided after the holding of a county 
election, and at which a majority of the votes cast 

shall be for the sale of wine. (1947, c. 1084, s. 3.) 

Where defendant was convicted of the unlawful sale of 
tax-paid beer in a trial free from error, the solicitor for- 
mally admitted that at the time of the sale, defendant pos- 
sessed and displayed licenses for the sale of beer from the 
city, county and state, which “were then in full force and 
effect.”” The supreme court stayed the judgment, since 
the judicial admission of the solicitor brought the sale 
within the protective provisions of the statute and disclosed 
that no criminal offense had been committed. State v. 
Cochran, 230 N. C. 523, 53 S. E. (2d) 663. 

§ 18-127. Elections in certain municipalities after 
majority vote in county against sale of wine or 
beer.—After the holding of a county election pur- 
suant to the provisions of this article in which a 
majority of the votes cast is against the legal sale 

of wine or beer or both, the governing board of 

any municipality in said county having a popula- 
lation of one thousand (1,000) or more according 

to the last federal census shall call an election to 
determine whether or not the beverage or bev- 
erages, the legal sale of which has been prohib- 
ited as a result of said county election, shall le- 
gally be sold within the corporate limits of said 
municipality notwithstanding the results of the 
county election. An election authorized by this 
section shall be called by the governing board of 
the municipality only upon being presented with 
a petition signed by fifteen per cent (15%) of the 
registered voters of said municipality that voted 
for the governing body of such municipality in 
the last primary or election in whichever voted 
the greatest number of votes requesting that such 
election be held. 

The petition shall state whether the election is 
to be held to determine whether or not wine or — 
beer or both is legally to be sold within said mu- 
nicipality, but no election shall be held in said 
municipality to determine whether or not any 

beverage is legally to be sold therein unless the | 
sale of such beverage has been prohibited in the 
county in which said municipality is located. No 
petition shall be considered unless it complies — 
with this paragraph nor unless it states that the 
signers thereof are registered voters of the mu- 
nicipality in which the election is requested. 

The provisions of this article, including the laws 
and regulations adopted by reference, relating to — 
county elections, including the provisions relating 
to the calling of elections, notice of elections, 
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holding of elections, ballots, and results of elec- 
tions, are hereby in all respects made applicable 
to any municipal election held pursuant to the 
provisions of this section except that the county 

board of elections shall not conduct any such 
election. 

If a majority of the votes cast in any election 
held pursuant to the provisions of this section 
shall be against the sale of the beverage or bev- 
erages voted on, then the sale or possession for 

the purpose of sale of such beverage or beverages 
shall constitute a misdemeanor, the punishment 
for which shall be in the discretion of the court 
as hereinbefore provided. 

If a majority of the yotes cast in any election 
held pursuant to the provisions of this section 
shall be for the sale of the beverage or beverages 
voted on, then the governing board of said mu- 
nicipality shall issue to applicants entitled to same 
licenses to sell such beverage or beverages as 
defined in G. S. §§ 18-64 and 18-99 as provided in 

chapter 18 of the General Statutes, notwithstand- 
ing the result of the county election or any pub- 
lic, special, local or private act to the contrary, 
whether passed before or after the ratification of 

this article. (1947, c. 1084, s. 4.) 

§ 18-128. Wine for sacramental purposes not 

prohibited.— Nothing in this article shall prevent 
the purchase or possession of wine for sacra- 
mental purposes by any organized church or or- 
dained minister of the gospel. (1947, c. 1084, 

S63) 

Art. 12. Additional Powers of State Board 
over Malt Beverages. 

§ 18-129. Power of state board of alcoholic 
control to regulate distribution and sale of malt 
beverages; determination of qualifications of ap- 
plicant for permit, etc.—The state board of alco- 
holic control shall be referred to herein as “the 
board”, and said board in addition to all powers 
now conferred upon it by law is hereby vested 
with additional powers to regulate the distribu- 
tion and sale of malt beverages as follows: 

The distribution and sale of beer in this state 
shall be subject to all existing laws and the fol- 
lowing additional authority and powers are here- 
by expressly granted to the board. 
The board shall have the sole power, in its dis- 

cretion, to determine the fitness and qualifications 
of an applicant for a permit to sell, manufacture 
or bottle beer. The board shall inquire into the 
character of the applicant, the location, general 
appearance and type of place of business of the 
applicant. (1949, c. 974, s. 1.) 
Editor’s Note.—Section 19 of the act from which this 

article was codified made it effective from and after April 
14, 1949, 

For comment on this article, see 27 N. C. Law Rev. 

§ 18-130. Application for permit; contents.—All 
resident bottlers or manufacturers of beer and all 
resident wholesalers and retailers of beer shall 
file a written application for a permit with the 
state board of alcoholic control, and in the appli- 
cation shall state under oath therein: 

(1) The name and residence of the applicant 
and the length of his residence within the state 
of North Carolina; 

(2) The particular place for which the license 
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is desired, designating the same by a street and 
number if practicable; if not, by such other apt 
description as definitely locates it; and if said 

place is outside a municipality within the county, 
the distance to the nearest church or public or 
private school from said place; 

(3) The name of the owner of the premises 
upon which the business licensed is to be carried 
on, and, if the owner is not the applicant, that 
such applicant is the actual and bona fide lessee 
of the premises; 

(4) That the place or building in which it is 
proposed to do business conforms to all laws of 
health and fire regulations applicable thereto, and 
is a safe and proper place or building; 

(5) That the applicant intends to carry on the 
business authorized by the permit for himself or 
under his immediate supervision and direction; 

(6) That the applicant has been a bona fide 
resident of this state for a period of at least one 
year immediately preceding the date of filing his 
application and that he is not less than twenty- 
one years of age; 

(7) The place of birth of applicant and that 
he is a citizen of the United States, and, if a 
naturalized citizen, when and where naturalized; 

(8) That the applicant has never been convicted 
of a felony or other crime involving moral turpi- 
tude; and that he has not, within the two years 
next preceding the filing of the application, been 
adjudged guilty of violating the prohibition or 
liquor laws, either state or federal; 

(9) That the applicant has not during five years 
next preceding the date of said application had 

any permit or license issuable hereunder or any 
license issued to him pursuant to the laws of 
this state, or any other state, to sell alcoholic 
beverages of any kind revoked; 

(10) That the applicant is not the holder of a 
federal special tax liquor stamp; 

(11) If the applicant is a firm, association or 
partnership, the application shall state the matters 
required in subsections (6), (7), (8) and (9), 
with respect to each of the members thereof, and 

each of said members must meet all of the re- 
quirements in said subsections provided; 

(12) If the applicant is a corporation, organ- 
ized or authorized to do business in this state, 
the application shall state the matters required 
in subsections (7), (8) and (9), with respect to 
each of the officers and directors thereof, and 
any stockholder owning more than twenty-five 
per cent (25%) of the stock of such corpora- 
tion, and the person or persons who shall con- 

duct and manage the licensed premises for the 
corporation, and each of said persons must meet 
all the requirements in said subsections provided; 
provided, however, that the requirement as to 
residence shall not apply to said officers, direc-’ 
tors and stockholders of such corporation, but 
such requirement shall apply to any such officer, 
director or stockholder, agent or employee who 
is also the manager and in charge of the premises 
for which permit is applied for. (1949, c. 974, 
Simhls) 

§ 18-131. Application to be verified; refusal or 
revocation of permit; penalty for false statement; 
independent investigation of applicant—The ap- 
plication must be verified by the affidavit of the 
applicant before a notary public or other person 
duly authorized by law to administer oaths. The 



§ 18-132 GENERAL STATUTES 

foregoing provisions and requirements are man- 
datory prerequisites for the issuance of a permit 
and in the event any applicant fails to qualify 
under the same, or if any false statement is 

knowingly made in any application, permit shall 
be refused. If a permit is granted on any appli- 
cation, containing a false statement knowingly 

made, said permit shall be revoked and the ap- 
plicant upon conviction shall be guilty of a 
misdemeanor and subject to the penalty provided 
by law for misdemeanors. In addition to the 
information furnished in any application, the 
chief of malt beverage division shall make such 
additional and independent investigation of each 

applicant, and of the place to be occupied, as 
deemed necessary or advisable. (1949, c. 974, s. 2.) 

§ 18-132. Permit revoked if federal special tax 
liquor stamp procured.—If an applicant, after ob- 
taining a permit, shall procure a federal special 
tax liquor stamp, the board shall revoke his per- 
mit forthwith. (1949, c. 974, s. 3.) 

§ 18-133. Notice of intent to apply for permit; 
posting or publication of notice; objections to is- 
suance of permit and hearing thereon.—Every 
person intending to apply for any permit to sell 

beer at retail hereunder shall, not more than 
thirty days and not less than ten days before ap- 
plying to the board for such permit, give written 
notice of such intention to the county and muni- 
cipal authorities in which applicant proposes to 
maintain his business, and shall post a notice of 
such intention on the front door of the building, 

place or room where he proposes to engage in 
such business, or publish such notice at least once 
in a newspaper published in or having a general 
circulation in the county, city or town wherein 

such persons propose to engage in such business. 
Any objections to the issuance of the permit to 

an applicant shall be filed in writing with the 

board and the board shall not refuse to grant any 
such permit except upon a hearing, if requested 
in writing by applicant, held after ten days notice 
to the applicant of the time and place of such 
hearing, which notice shall contain a statement of 
the objections to granting such permit and shall 
be served on the applicant by sending same to 
the applicant by registered mail to the address 
given in his application. The applicant shall have 
the right to produce evidence in his behalf at the 
hearing and be represented in person or by coun- 
sel. (1949, c, 974, s, 4.) 

§ 18-134, Status of persons holding license at 
time of ratification of article—AlIl persons hold- 
ing a license to sell beer at retail at the time of 
the ratification of this article shall be deemed to 
have complied with all the requirements of the 
board in filing application for a permit to sell 
beer at retail; provided, however, that such li- 
censee shall make application for a permit in the 
manner prescribed in this article on or before 
June 30, 1949, and upon failure to make such ap- 
plication, such license held by such retailer shal! 
be void. (1949, c. 974, s. 5.) 

§ 18-135. Certification to department of revenue 
of permits issued; issuance of license; revocation 
of permit or license——The board shall certify to 
the department of revenue the names, locations 
and addresses of all persons to whom the board 
has issued permits, and no license issued to an 
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applicant (subject, however, to the provisions of 
§ 18-134) shall be valid until the applicant has 
obtained the permit as provided by this article. 

Provided, however, that when a permit has 
been issued by the board the permittee, upon pay- 
ment of fees now provided by law, shall have li- 
cense issued to him by the commissioner of rev- 
enue and by the governing body of any county or 
municipality wherein said permittee shall conduct 
his business. In all cases where a permit is re- 
voked by the board, such revocation shall render 
void any state, county or municipal license is- 
sued hereunder and in the event any county or 
municipality through its governing body shall for 
cause revoke any license such revocation shall 
automatically revoke any other malt beverage 
license or permit held by the licensee. 

Provided, further, however, that the jurisdic- 
tion herein conferred upon the board to revoke 
or suspend permits shall not preclude the gov- 
erning body of any county or municipality from 
revoking or suspending the license of any retail 
licensee within its jurisdiction for violating any 
existing law regulating the sale of malt bever- 
ages or of the provisions of this article. In any 
proceeding before such governing body for the 
revocation or suspension of a retailer’s license, 
the licensee shall be given due notice of the 
charges against him and be given an opportunity 
to appear personally and by counsel in his de- 
fense. (1949, c. 974, s. 6.) 

§ 18-136. Suspension or revocation of permit 
upon personal disqualification, etc—The board 
may suspend or revoke any permit issued by it 
if in the discretion of the board it is the opinion 
that the permittee is not a suitable person to 
hold such permit or that the place occupied by 
the permittee is not a suitable place. (1949, c. 
974, s. 7.) 

§ 18-137. Hearing upon suspension or revoca- 
tion of permit—Before the board may suspend 
or revoke any permit issued under the provisions 
of this article, at least ten days notice of such 
proposed or contemplated action by the board 
shall be given to the affected permittee. Such 
notice shall be in writing, shall contain a state- 
ment in detail of the grounds or reasons for such 
proposed or contemplated action of the board, 
and shall be served on the permittee by sending 
the same to such permittee by registered mail 
to his last known post office address. The board 
shall in such notice appoint a time and place 
when and at which the said permittee shall be 
heard as to why the said permit shall not be 
suspended or revoked. The permittee shall at 
such time and place have the right to produce 
evidence in his behalf and to be represented by 
counsel, (1949, c. 974, s. 8.) 

§ 18-1388. Rules. and regulations for enforce- 
ment of article—The board is hereby vested with 
power to adopt rules and regulations for carry- 
ing out the provisions of this article, but not in- 
consistent herewith, and to amend or repeal such 
regulation. Every regulation or amendment there- 
to adopted by the board shall become effective 
on the tenth day after the date of its adoption 
and the filing of a certified copy thereof in the 
office of the secretary of state. (1949, c. 974, s. 
9.) 

SS 
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§ 18-139. Effect of article on existing local reg- 

ulations as to sale of beer—Nothing in this article 

shall require any county or municipality to issue 

licenses for any territory where the sale of beer 

is prohibited by special legislative act or for any 

area where the sale or possession for the purpose 

of sale of beer is unlawful as a result of local 

option election, and this article shall not repeal 

any special, public-local or private act prohibit- 

ing the sale of beer in any county in this state, 

or any act authorizing the board of commission- 

ers of any county of this state, or the governing 

body of any municipality, in its discretion, to 

prohibit the sale of beer. (1949, c. 974, s. 10.) 

§ 18-140. Chief of malt beverage division and 

assistants; inspectors—(a) To more adequately 

insure the strict enforcement of the regulations 

of the board and of the provisions of this article, 

the board shall appoint a person to be known and 

designated as “chief of malt beverage division”, 

who shall be in charge of the administration of 

such division and who shall be paid such compen- 

sation as the board with the approval of the gov- 

ernor shall fix. Said board in addition to said chief 

of malt beverage division may appoint one or more 

assistants to the chief of the malt beverage divi- 

sion, all of whom shall have full authority to make 

investigations, hold hearings and to make findings 

of fact. Upon the approval of the said board of 
the findings and orders of suspension or revoca- 

tion of the permit of any licensee, such findings 

of said chief, assistant or assistants shall be 
deemed to be the findings and the order of the 
board. The board shall employ an adequate num- 
ber of field men to be designated as “inspectors”, 

not less than fifteen in number who shall devote 
their full time to the enforcement of the provi- 
sions of this article and such rules and regula- 

tions as may be promulgated thereunder by the 

board. 
(b) Such inspectors shall investigate the oper- 

ation of the licensed premises of all persons li- 
censed under this article, examine the books and 
records of such licensee, procure evidence with 
respect to the violation of this article or any 
rules and regulations adopted thereunder and per- 
form such other duties as the board may direct 
Such inspectors shall have the right to enter any 

such licensed premises in the state in the per- 
formance of their duty at any hour of the day 

or night when beer is being sold or consumed 
on such licensed premises. Refusal by such per- 
mittee or by any other employee of a permittee 
to permit such inspectors to enter the premises 
shall be cause for revocation or suspension of the 
permit of such permittee. The inspectors so ap- 
pointed shall, after taking the oath prescribed for 
peace officers, have the same power and author- 
ity in the enforcement of this article as other 

1 N. C—10 
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peace officers. Such inspectors shall be paid 

such compensation as may be fixed by the board 

with the approval of the governor. 

(c) All alcoholic beverage control officers now 

employed or who may hereafter be employed may 

be used by the board as inspectors in counties 

and cities having alcoholic beverage control stores 

in addition to the other inspectors provided for 

under this article, and shall be vested with all 

powers and authority as herein vested in inspec- 

tors. (1949, c. 974, s. 11.) 

§ 18-141. Sale of beer during certain hours 

prohibited—No beer shall be sold between the 
hours of 11:00 P. M. and 7:30 A. M. and no per- 
mit shall authorize sale thereof during said hours. 

(1949, c. 974, s. 12.) 
Effect on § 18-105.—Section 18-105, which prohibits the sale 

of beer and/or wine after 11:30 P. M., is implicitly re- 

pealed as to the sale of beer by the provision in this sec- 

tion that beer may not be sold after 11:00 P. M, Nothing 

in this article, however, purports to change the hours of 

permissible on premises consumption of beer, which are 

set by § 18-106 at 7:00 A. M. to 12:00 midnight. 27 N. CG 

Law Rev. 463. 

§ 18-142. Keeping places of business clean, etc. 

—The board shall require that all retail permit 

holders keep their places of business clean, well 

lighted and in an orderly manner. (1949, c. 974, 

S013.) 

§ 18-148. Appropriation for malt beverage di- 

vision.—For the efficient administration and en- 

forcement of this article, an appropriation is here- 

by made for the use of the state board of alco- 

holic control, which appropriation shall be in ad- 

dition to the appropriation to the state board of 

alcoholic control in the biennial appropriation 

acts, of a sum in an amount not less than three 

per cent (3%) and not more than five per cent 

(5%) of the total malt beverage taxes collected 

by the commissioner of revenue, the percentage 

within the limitations herein provided to be deter- 

mined by the state board of alcoholic control and 

certified to the director of the budget. The ap- 

propriation herein provided shall be deducted be- 

fore the distribution as provided under subsection 

(t) of § 18-81, G. S., is made. The director of 

the budget shall estimate the amount of the ap- 

propriation to be provided by the percentage of 

collections requested by state board of alcoholic 

control and shall make advance allocation based 

upon such estimate, and the enforcement fund 

provided by such appropriation shall be set up 

in a special fund to be designated as “the malt 

beverage control and enforcement fund”. (1949, 

C5974 nSsel6.) 

§ 18-144. Application of article—This article 
shall apply to all licenses to be issued for the li- 

cense tax year 1949-1950 and thereafter. © (1949, 

c. 974, s. 17.) 



§ 19-1 

Chapter 19. Offenses 

§ 19-1. What are nuisances under this chapter. 
~—Whoever shall erect, establish, continue, main- 
tain, use, own, or lease any building, erection, or 
place used for the purpose of lewdness, assigna- 
tion, prostitution, gambling, or illegal sale of 
whiskey, or illegal sale of narcotic drugs as de- 
fined in the Uniform Narcotic Drug Act is guilty 
of nuisance, and the building, erection, or place, 
or the ground itself, in or upon which such lewd- 
ness, assignation, prostitution, gambling, or il- 
legal sale of liquor is conducted, permitted, or 
carried on, continued, or exists, and the furniture, 
fixtures, musical instruments and contents, are 
also declared a nuisance, and shall be enjoined 
and abated as hereinafter provided. (1919, c. 
268;:-Pub,\“Loc...1913, ¢) 7630s: 25571049)... 41164; 
Ce S.°8180/) 

Editor’s Note.—The 1949 amendment inserted in lines five 
and six the words “‘or illegal sale of narcotic drugs as de- 
fined in the Uniform Narcotic Drug Act.’’ 
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against Public Morals. 
Applied in State v. Lancaster, 228 N. C. 157, 44 S. E. 

(2d) 733. 
Cited in State v. Alverson, 225 N. C. 29, 33 S. E. (2d) 

135; State v. Gordon, 225 N. C. 241, 249, 34 S. E. (2d) 
414 (con. op.). 

§ 19-2. Action for abatement; injunction. 

Public Nuisances.—This and the following sections are 
not applicable to proceedings brought to abate a _ public 
nuisance as defined by § 90-103. State v. Townsend, 227 
N. C. 642, 44 S. E. (2d) 36. 

Procedure Cannot Be Invoked against Alcoholic Control 
Board.—It was never intended that the procedure here in- 
voked to abate a nuisance should be applied against an 
alcoholic control board set up under color of legislative 
authority, or against one who rents a building to such a 

board for the purpose of operating a liquor control store. 
State v. Lancaster, 228 N. C. 157, 158, 44 S. EB. (2d) 733. 
The proceeding by a citizen in the name of the state for 

injunction, the closing of a place of business and the seiz- 
ure and sale of the personal property used therewith, must 
be based upon allegation and proof of one or more of the 
specific acts denounced by § 19-1. State yv. Alverson, 225 
Ni. C29; 8338 8S79 nem (2d)8 135. 

Chapter 20. Motor Vehicles. 

Art. 2. Uniform Driver’s License Act. 
Sec. 
20-7. Operators’ and chauffeurs’ licenses; expi- 

ration; examinations; fees. 
20-13. [Repealed.] 

20-29.1. Commissioner may require reexamina- 

tion; issuance of limited or restricted 
licenses. 

20-36. [ Repealed. ] 

Art. 2A. Operators’ Licenses and Registration 

Plates for Afflicted or Disabled Persons. 
20-37.1. Motorized wheel chairs or similar ve- 

hicles. 

Art. 3. Motor Vehicle Act of 1937. 

Part 3. Registration and Certificates of Titles of 
Motor Vehicles. 

Application for specially constructed, re- 

constructed, or foreign vehicle; inspec- 
tion of foreign vehicles before registra- 
tion. 

20-53. 

Part 4. Transfer of Title or Interest. 

20-77. Transfer by operation of law; liens. 

Part 6. Vehicles of Nonresidents of State, etc. 

®0-84.1, Permanent plates for city busses. 

Part 7. Title and Registration Fees. 

20-99. Remedies for the collection of taxes. 

Part 9. The Size, Weight, Construction and 

Equipment of Vehicles. 

20-117.1. Equipment required on all semi-trailers 
operated by contract or franchise haul- 
ers. 

20-120. Operation of flat trucks on state highways 
regulated; trucks hauling leaf tobacco in 
barrels or hogsheads. 

20-136.1. Location of television viewers. 

Part 11A. Blind Pedestrians—White Canes 
or Guide Dogs. 

20-175.1. Public use of white canes by other than 
blind persons prohibited. 

Sec. 
20-175.2. Right-of-way at crossings, intersections 

and traffic control signal points; white 
cane or guide dog to serve as signal 
for the blind. 

20-175.3. Rights and privileges of blind persons 
without white cane or guide dog. 

20-175.4. Violations made misdemeanor. 

Part 12. Penalties. 

20-180. Penalty for speeding and reckless driving. 

Art. 3A. Motor Vehicle Law of 1947. 

Part 1. Safe Use of Streets and Highways. 

20-183.1. Rights, privileges and duties; declara- 
tions of policy. 

Part 2. Inspection of Motor Vehicles. 

20-183.2 to 20-183.8. [Repealed.] 

Art. 5. Enforcement of Collection of Judgments 
against Irresponsible Drivers of Motor 

Vehicles, © 
20-197 to 20-211. [Repealed.] 

Art. 7. Miscellaneous Provisions Relating to 
Motor Vehicles. 

20-217. Motor vehicles to stop for school, church 
and Sunday school busses in certain in- 
stances. 

20-218.1. [Repealed.] 

Art. 8. Sales of Used Motor Vehicles Brought 
into State. 

20-220 to 20-223. [Repealed.] 

Art, 9. Motor Vehicle Safety and Financial 
Responsibility Act. 

20-224. Title. 
20-225. Purposes and construction of article. 
20-226. Definitions, 
20-227. Motor vehicle liability policy defined; pro- 

visions and requisites of policy; covy- 
erage, etc. 

Commissioner authorized to adopt regula- 
tions and administer article. 

20-228. 

ata 
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Sec. 
20-229. 

20-230. 

20-231. 

20-232. 

20-283. 

20-234. 

20-235. 

20-236. 

20-237, 

20-238. 

20-239. 

20-240. 

20-241, 

20-242. 

20-243. 

20-244, 

20-245. 

20-246, 

20-247. 

20-248. 

20-249, 

20-250. 

20-251, 

20-252. 

20-253. 

20-254. 

20-255. 

20-256. 

20-257, 

1949 SUPPLEMENT 

When article does not apply. 
Proof of financial responsibility must be 
given when driver’s license is suspended 
or revoked. 

Revocation of license and registration cer- 
tificates and plates upon conviction of 
certain offenses; provisions for reinstate- 
mert when proof of financial responsi- 
bility given. 

Revocation of licenses of mental 
petents and inebriates; procedure. 

Appeal from action of commissioner; 
view by court of record; effect. 

Revocation or suspension of license, etc., 

for failure to satisfy judgment. 
Judgment specifically defined. 
Commissioner’s duty to revoke or sus- 

pend license, etc. 

When judgment deemed satisfied; 
on judgment. 

Installment payments on judgment by or- 
der of court. 

Installments in default; licenses, etc., sub- 
ject to revocation and suspension. 

Effect of court order permitting install- 
ment payments. 

Judgment creditor may consent to issuance 
or renewal of licenses pending satisfac- 
tion of judgment, upon proof of financial 
responsibility. 

Proof of financial responsibility required 
of unlicensed person at fault in accident. 

State responsible for safekeeping of de- 
posits held by treasurer under this arti- 
cle. 

Bankruptcy listing of claim for damages 
does not relieve judgment debtor here- 
under, 

Applicable to resident 

alike. 

Commissioner to transmit record of con- 
viction in North Carolina to officials of 
home state of nonresident. 

Suspension or revocation upon conviction 
or adverse judgment against North Caro- 
lina resident in out-of-state court. 

Proof of financial responsibility by owner 
on behalf of chauffeur or member of 
household. 

Proof of financial responsibility on behalf 
of another by owner who holds certifi- 
cate from utilities commission. 

Revoked and suspended licenses, certifi- 
cates and plates to be surrendered to 
commissioner; penalty for failure. 

Proof of financial responsibility specifically 
defined. 

incom- 

LC- 

credits 

and nonresident 

Proof of financial responsibility; how 
made. 

Nonresidents; how proof of financial re- 
sponsibility established. 

Nonresident may elect to file certificate of 
insurance carrier authorized to transact 
business in this state; default of foreign 
insurance carriers; effect. 

Liability under other statutes not affected; 
article not applicable to certain policies. 

Bond as proof of financial responsibility. 
Nature of bond required; sureties. 

TO VOLUME ONE § 20-1 

Sec, 

20-258. Conditions of bond to conform to those of 
motor vehicle liability policy. 

20-259. Cancellation of bond; notice required. 
20-260. Bond constitutes a lien in favor of state; 

notice of cancellation; recordation of 
bond. 

20-261. Release of bond by commissioner; certifi- 
cate of cancellation. 

20-262. Discharge of lien of bond by order of 
court, 

20-263. Judgment creditor may sue on bond or 

proceed against parties to bond, if judg- 
ment unsatisfied. 

20-264. Deposit of cash or securities as proof of 
financial responsibility. . 

20-265. State treasurer custodian of deposits; de- 
pletion of deposits; duties of treasurer. 

20-266. Cancellation or substitution of bond or 
certificate of insurance; legal determina- 
tion of disputes as to ownership or lia- 
bility. 

20-267. Commissioner must require replacement 
of unsatisfactory proof of financial re- 
sponsibility. 

20-268. When commissioner may consent to can- 
cellation or release of bonds, policies, 
funds or securities; waiver of require- 
ment of proofs of financial responsibility. 

20-269. When commissioner may not release proof. 
20-270. Re-establishment of proof as requisite to 

reissuance of license. 
20-271. Commissioner to furnish abstract of rec- 

ord of licensee. 
20-272. Operation of motor vehicle while revoca- 

tion or suspension of license, etc., in ef- 
fect; penalties. 

20-273. Forgery of evidence of ability to respond 
in damages; penalties, 

20-274. Additional penalties. 
20-275. Self-insurers, 
20-276. Assignment of risk. 
20-277. Judgments subsequently obtained arising 

out of accidents prior to effective date 
of article unaffected. 

20-278. Clerk of court required to furnish abstract 
of convictions and judgments. 

20-279. Other remedies unaffected. 

Art. 1. Department of Motor Vehicles. 

§ 20-1. Department of motor vehicles created: 
powers and duties——A department of the gov- 
ernment of this state, to be known as the depart- 

ment of motor vehicles, is hereby created. It is 
the intent and purpose of this article, and it shall 
be liberally construed to accomplish that purpose, 
to transfer and consolidate under one administra- 
tive head in the department of motor vehicles 
agencies now operated under the department of 
revenue and dealing with the subject of the regu- 
lation of motor vehicular traffic, whether such ac- 
tivities are at present handled directly by the com- 
missioner of revenue or by the motor vehicle bu- 
reau, the auto theft bureau, the division of high- 
way safety, the major of the state highway patrol, 
the officials handling the Uniform Driver’s License 
Act; and the department of motor vehicles shall 

succeed to and is hereby vested with all the pow- 

ers, duties and jurisdiction now vested by law in 
any of said agencies; provided, however, all 
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powers, duties and functions relating to the 
collection of motor fuel taxes, and the col- 
lection of the gasoline and oil inspection taxes, 

shall continue to be vested in and exercised by 
the commissioner of revenue, and wherever it 
is now provided by law that reports shall be 

filed with the commissioner or department of rev- 

enue as a basis for collecting the motor fuel or 
gasoline and oil inspection taxes, or enforcing any 
of the laws regarding the motor fuel or gasoline 
and oil inspection taxes, such reports shall con- 
tinue to be made to the department of revenue and 

the commissioner of motor vehicles shall make 
available to the commissioner of revenue all infor- 
mation from the files of the department of motor 

vehicles which the commissioner of revenue may 
request to enable him to better enforce the law 
with respect to the collection of such taxes: Pro- 
vided, further, nothing in this article shall deprive 
the utilities commissioner of any of the duties or 
powers now vested in him with regard to the reg- 
ulation of motor vehicle carriers. (1941, c. 36, 
So dit 19495.c. 1 di67,) 

Editor’s Note.—The 1949 amendment made changes ren- 
dered necessary by reason of the transfer of the adminis- 
tration of the gasoline and oil inspection law to the de- 
partment of agriculture. 

For acts relating to parking meters not affected by this 
chapter, see Session Laws 1947, c. 54 (city of Shelby); c. 
66 (town of Laurinburg); c. 675 (city of Statesville); c. 
735 (town of Mooresville); c. 1035 (Cabarrus county). And 
see Session Laws 1949, relating to city of Statesville, 

§ 20-2. Commissioner of motor vehicles.—The 
department of motor vehicles shall be under con- 
trol of an executive officer to be designated as 
the commissioner of motor vehicles, who shall be 

appointed by the governor and be responsible di- 
rectly to the governor and subject to removal by 
the governor at his discretion and without require- 
ment of the assignment of any cause. The com- 
missioner shall be paid an annual salary to be 
fixed by the governor, with the approval of the 
advisory budget commission, payable in monthly 
installments, and shall likewise be allowed his 
traveling expenses when away from Raleigh on 

official business. 
In any action, proceeding, or matter of any kind, 

to which the commissioner of motor vehicles is a 
party or in which he may have an interest, all 
pleadings, legal notices, proofs of claim, warrants 

for collection, certificates of tax liability, execu- 

tions, and other legal documents may be signed 
and verified by the assistant commissioner on be- 
half of the commissioner. (1941, c. 36, s. 2; 1945, c. 
527.) 

Editor’s 
paragraph. 

Note.—The 1945 amendment added the second 

Art. 2. Uniform Driver’s License Act. 

§ 20-7. Operators’ and chauffeurs’ licenses; ex- 
piration; examinations; fees.—(a) No _ person 
except those expressly exempted under § 20-8 
shall operate a motor vehicle upon any highway 
in this state unless such person upon application 

has been licensed as an operator or chauffeur by 
the department under the provisions of this arti- 
cle: 

(b) Every application for an operator’s or 
chauffeur’s license shall be made upon the ap- 

proved form furnished by the department. 
(c) No person shall hereafter be issued an 
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operator’s license until it is determined that such 
person is physically and mentally capable of safely 

operating motor vehicles over the highways of 
the state. In determining whether or not a per- 
son is physically and mentally capable of safely 
operating motor vehicles over the highways of 
the state, the department shall require such per- 
son to demonstrate his capability by passing an 
examination, which may include road tests, oral 
and in the case of literate applicants written tests, 

and tests of vision, as the department may require. 
(d) The department shall cause each person 

who has heretofore been issued an operator’s li- 
cense to be examined or re-examined, as the case 
may be, to determine whether or not such person 
is physically and mentally capable of safely operat- 
ing motor vehicles over the highways of the state. 

Those persons found, as a result of such exami- 

nation or re-examination, to be capable of safely 

operating motor vehicles over the highways of 

the state shall be reissued operators’ licenses; and 
those persons found to be incapable of safely 

operating motor vehicles over the highways of 
the state shall not be reissued operators’ licenses. 
The examination required by this subsection may 
include such road tests, oral and in the case of 

literate applicants written tests, and tests of vision, 
as the department may require. The department 

may once reissue operators’ licenses without ex- 
amination to licensed operators who have passed 
an operator’s examination given by the depart- 
ment subsequent to July 1st, 1945, and prior to 

July 1st, 1947. 

(e) The department is hereby authorized to 
grant unlimited licenses or licenses containing 
such limitations as it may deem advisable. If any 
applicant shall suffer from any physical defect or 
disease which affects his or her operation of a 
motor vehicle, the department may require to be 

filed with it a certificate of such applicant’s con- 
dition signed by some medical authority of the 
applicant’s community designated by the depart- 
ment. This certificate shall in all cases be treated 
as confidential. Nothing in this subsection shall 
be construed to prevent the department from 
refusing to issue a license, either limited or un- 

limited, to any person deemed to be incapable of 
operating a motor vehicle with safety, to himself 

and to the public: Provided, that nothing herein 
shall prohibit deaf persons from operating motor 
vehicles who in every other way meet the re- 
quirements of this section. 

(f{) The operators’ licenses issued under this 
section shall automatically expire on the birthday 
of the licensee in the fourth year following the 
year of issuance; and no new license shall be 
issued to any operatoi after the expiration of his 
license until such operator has again passed the 
examination specified in this section. 

(g) Every chauffeur’s license shall expire June 
30th of each year and shall be renewed annually, 
after an examination, which may include road 
tests, oral and in the case of literate applicants 

written tests, and tests of vision, as the depart- 
taent may require: Provided, that the commis- 
sioner of motor vehicles may, in proper cases, 

waive the examination required by this subsec- 
tion, 

(h) Upon receipt of information that the physi- 

cal or mental condition of any person has changed 
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since his or her examination for an operator’s or 
chauffeur’s license and before a new examination 
is required by this section, the department may, 

after ten (10) days’ written notice, require such 
person to take another examination to determine 
his or her capability to operate safely motor ve- 
hicles over the highways of the state. If such per- 
son is found to be capable of safely operating 
vehicles over the highways of the state, license 
shall be reissued to him or her and no fee shall 

be collected by the department for such examina- 
tion and reissuance of license. If such person is 
found to be incapable of safely operating vehicles 
over the highways of the state, no license shall be 

issued or reissued to him or her unless such per- 
son shall subsequently pass an examination given 
by the department. 

(i) For the examination and issuance or re- 
issuance of an operator’s or chauffeur’s license 
or the reissuance of an operator’s or chauffeur’s 
license without an examination, the licensee shall 

pay to the department a fee of two dollars ($2.00). 
(j) The fees collected under this section and 

§ 20-14 shall be placed in a special fund to be 
designated the “Operators’ and Chauffeurs’ Li- 
cense Fund” and shall be used under the direction 
and supervision of the assistant director of the 
budget for the administration of this section. 

(k) Any person operating a motor vehicle in 
violation of this section shall be guilty of a mis- 
demeanor and upon conviction shall be punished 
as provided in this section. 

(1) Any person who, except for lack of in- 
struction in operating a motor vehicle would be 
qualified to obtain an operator’s license under 
this article, may apply for a temporary learner’s 
permit, and the department shall issue such per- 
mit, entitling the applicant, while having such 
permit in his immediate possession, to drive a 

motor vehicle upon the highways for a period of 
thirty (30) days, during daylight hours. Any 
such learner’s permit may be renewed, or a new 
permit issued for an additional period of thirty 

(30) days. Such person must, while operating a 
motor vehicle over the highways, be accompanied 

by a licensed operator or chauffeur who is actually 
occupying a seat beside the driver. 

(m) Every operator’s or chauffeur’s license is- 
sued by the department shall bear thereon the 
distinguishing number assigned to the licensee 
and shall contain the name, age, residence address 
and a brief description of the licensee, who, for 
the purpose of identification and as a condition 
precedent to the validity of the license, immedi- 
ately upon receipt thereof, shall endorse his or 

her regular signature in ink upon the same in the 
space provided for that purpose unless a facsimile 
of his or her signature appears thereon. Such li- 
cense shall be carried by the licensee at all times 
while engaged in the operation of a motor vehicle. 
However, no person charged with failing to so 
carry stich license shall be convicted, if he pro- 
duces in court an operator’s or chauffeur’s license 
theretofore issued to him and valid at the time of 
his arrest. 

(n) All operators’ licenses issued by the de- 
partment of motor vehicles prior to July 1, 1947 
shall expire as follows and the holders thereof 
shall not be permitted to operate motor vehicles 
over the highways of North Carolina unless they 
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secure new operators’ licenses as required by law: 
(1) A license issued to a person whose last or 

surname begins with the letter “A” or the letter 
“B” shall expire April 6, 1949; 

(2) A license issued to a person whose last or 
surname begins with the letter “C” or the letter 
“D” shall expire April 6, 1949; 

(3) A license issued to a person whose last or 
surname begins with the letters “E”, “F” or “G” 
shall expire April 6, 1949; 

(4) A license issued to a person whose last or 

surname begins with the letters “H”, “I”, “J” or 
“K” shall expire at midnight, June 30, 1949; 

(5) A license issued to a person whose last or 
surname begins with the letter “L” or the letter 
“M” shall expire at midnight, December 31, 1949; 

(6) A license issued to a person whose last or 
surname begins with the letters “N”, “O”, “P” 
or “Q” shall expire at midnight, June 30, 1950: 

(7) A license issued to a person whose last or 
surname begins with the letters “R”, “S” or ‘“T” 
shall expire at midnight, December 31, 1950; 

(8) A license issued to a person whose last or 
surname begins with the letters “U”, “V”, “W”, 
“X”, “Y” or “Z” shall expire at midnight, June 
30, 1951. 

(0) The punishment for a violation of this sec- 
tion shall be a fine of not less than twenty-five 
dollars ($25.00) or imprisonment for not less than 
thirty (30) days, or both such fine and imprison- 
ment, in the discretion of the court. (1935, c. 52, 
S.4258194355c: 649). s. 1sve. 78%, -s. Te 194i ie 1067 

s. 10; 1949, c. 583, ss. 9, 10; c. 826, ss. 1, 2.) 
Editor’s Note.—The 1947 amendment rewrote this section. 
The 1949 amendments inserted present subsections (m) 

and (n), renumbered former subsection (m) as (0) and de- 
leted the former provision of subsection (a) relating to the 
operation of a motor vehicle while under instruction of and 
accompanied by a licensed operator, 
Driving without a License Is Negligence Per Se.—Under 

this section it is negligence per se for one to drive a mo- 
tor vehicle without a license, but such negligence must be 
the proximate cause of injury in order to be actionable. 
Hoke v. Atlantic Greyhound Corp., 226 N. C. 692, 40 S. E. 
(2d) 345, 

§ 20-9. What persons shall not be licensed. 

Cited in Hoke v. Atlantic Greyhound Corp., 226 N. CG. 
692, 40 S. EF. (2d) 345. 

§ 20-13: Repealed by Session Laws 
LOG ESee ae 

§ 20-16. Authority of department to suspend li- 
cense.—(a) The department shall have authority 
to suspend the license of any operator or chauf- 
feur without preliminary hearing upon a showing 
by its records or other satisfactory evidence that 
the licensee: 

1. Has committed an offense for which manda- 
tory revocation of license is required upon con- 
viction; 

2. Has been involved as a driver in any acci- 
dent resulting in the death or personal injury of 
another or serious property damage, which acci- 
dent is obviously the result of the negligence of 
such driver, and where such property damage 
has not been compensated for; 

3. Is an habitually reckless or negligent driver 
of a motor vehicle; 

4, Is incompetent to drive a motor vehicle; 
5. Is an habitual violator of the traffic laws; 
6. Has permitted an unlawful or fraudulent use 

of such license; 

1947, ¢. 
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7% Has committed an offense in another state, 
which if committed in this state would be grounds 
for suspension or revocation; 

8. Has been convicted of illegal transportation 

of intoxicating liquors; 
9. Has, within one (1) year, been convicted of 

two or more charges of speeding in excess of 
fifty-five (55) and not more than seventy-five 
(75) miles per hour, or of one or more charges 
of reckless driving and one or more charges of 
speeding in excess of fifty-five (55) and not more 
than seventy-five (75) miles per hour; or 

10. Has been convicted of operating a motor 
vehicle at a speed in excess of seventy-five (75) 
miles per hour. 

(b) Pending an appeal from a conviction of 
any violation of the motor vehicle laws of this 

state, no driver’s or chauffeur’s license shall be 

suspended by the department of motor vehicles 

because of such conviction or because of evidence 
of the commission of the offense for which the 

conviction has been had. 
(c) Upon suspending the license of any person 

as hereinbefore in this section authorized, the de- 
partment shall immediately notify the licensee in 
writing and upon his request shall afford him an 
opportunity for a hearing as early as practical 
within not to exceed twenty (20) days after re- 
ceipt of such request in the county wherein the 
licensee resides unless the department and the li- 

censee agree that such hearing may be held in 
some other county, and such notice shall contain 

the provisions of this section printed thereon. 
Upon such hearing the duly authorized agents 
of the department may administer oaths and may 
issue subpoenas for the attendance of witnesses 
and the production of relevant books and papers 
and may, except as provided in section 20-231, 
require a re-examination of the licensee. Upon 
such hearing the department shall either rescind 
its order of suspension, or good cause appear- 

ing therefor, may extend the suspension of 
such license. (1935, c. 52, s. 11; 1947, c. 893, ss. 
Leacsied! 1067, ssadli3 A949 Neues esSamelune smCmeLOoe. 

s. 2.) 
Editor’s Note.—The first 1947 amendment added. the last 

clause of paragraph 2 of subsection (a) and made changes 
in former subsection (b). The second 1947 amendment 

added paragraphs 9 and 10 to subsection (a). 
The first 1949 amendment inserted the present subsection 

(b) and redesignated former subsection (b) as_ subsection 
(c). The second 1949 amendment inserted in line sixteen of 
subsection (c) the words “except as provided in section 20- 
231.” For brief discussion of these amendments, see 27 
N. C. Law Rev. 371, 372. 
Judgment in Excess of Jurisdiction of Superior Court.—A 

judgment of the Superior Court requiring a defendant to 
surrender his license to drive a motor vehicle and prohibit- 
ing him from operating such vehicles for a specified period, 
is in excess of the jurisdiction of such court and is void. 

State v. Cooper, 224 N. C. 100, 29 S. E. (2d) 18. 
Power to suspend or revoke a driver’s license is exclu- 

sively in the department of motor vehicles subject to re- 
view by the superior court. State v. Warren, 230 N. C. 
299; 52 S,' E... (2d) 879. 

Discretionary suspensions and revocations of licenses by 
the department of motor vehicles are reviewable under § 
20-25, but mandatory revocations under § 20-17 are not s0 
reviewable. In re Wright, 228 N. C. 584, 46 S. E. (2d) 696. 
See State. v. Cooper, 224 N. C. 100, 29 S. E. (2d) 18. 
Construed with § 20-23.—This section and § 20-23 are parts 

of the same statute relating to the same subject matter and 
must be construed in pari materia. In re Wright, 228 N. 
C. 584, 46.S. E. (2d) 696. 

The language of subsection (7) of this section and § 20-23 
is almost identical. This section is the real source of au- 
thority. The latter section prescribes a rule of evidence 
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and adds the power of revocation, when this section is the 
basis of action, Id. 
Conviction of Drunken Driving in Another State.—Upon 

a receipt of notification from the highway department of 

another state that a resident of this state had there been 
convicted of drunken driving, the department of motor ve- 
hicles has the right to suspend the driving license of such 
person. In re Wright, 228 N. C. 301, 45 S. E. (2d) 370. 
A provision in a judgment in a prosecution for violation 

of a statutory provision regulating the operation of motor 
vehicles, that defendant’s license be surrendered and that 
defendant not operate a motor vehicle on the public high- 
ways for a stipulated period, is void and will be stricken 
on appeal. State v. Warren, 230 N. C. 299, 52 S. E. (2d) 
879. 

§ 20-17. Mandatory revocation of license by 
department.—The department shall forthwith re- 

voke the license of any operator or chauffeur up- 
on receiving a record of such operator’s or chauf- 
feur’s conviction for any of the following offenses 
when such conviction has become final: 

1. Manslaughter (or negligent homicide) 
sulting from the operation of a motor vehicle. 

2. Driving a motor vehicle while under the in- 
fluence of intoxicating liquor or a narcotic drug. 

3. Any felony in the commission of which a 
motor vehicle is used. 

4, Failure to stop and render aid as required 
under the laws of this state in the event of a mo- 
tor vehicle accident. 

5. Perjury or the making of a false affidavit or 
statement under oath to the department under 

this article or under any other law relating to the 
ownership of motor vehicles, 

6. Conviction, or forfeiture of bail not vacated, 
upon two charges of reckless driving committed 
within a period of twelve months. 

7. Conviction, or forfeiture of bail not vacated, 
upon one charge of reckless driving while en- 
gaged in the illegal transportation of intoxicants 
for the purpose of sale. (1935, c. 52, s. 12; 1947, 
c. 1067, s. 14.) 

Cross Reference.—As to power to suspend or revoke li- 
cense generally, see § 20-16 and note, 

Editor’s Note.—Prior to the 1947 amendment this section 
was divided into smbsections (a) and (b). The amendment 
struck out subsection (b) relating to extension of period 
of suspension or revocation. 
Review of Revocation.—Mandatory revocations under this 

section are not reviewable under § 20-25. In re Wright, 228 
N. C. 584, 46S. E. (2d) 696; 
Evidence that defendant had been convicted for operating 

an automobile while under the influence of intoxicants, was 
competent on the question as to whether a driver’s license 
issued to defendant had been legally revoked. State v. 

Stewart, 224 N. C. 528, 31 S. E. (2d) 534. 

re 

§ 20-19. Period of suspension or revocation.— 
(a) When a license is suspended under paragraph 
9 of § 20-16, the period of suspension shall be not 
less than sixty (60) days nor more than six (6) 
months, as may seem just and proper to the 

department, 
(b) When a license is suspended under para- 

graph 10 of § 20-16, the period of suspension shall 

be not less than six months and not more than 
one year. 

(c) When a license is suspended under any 
other provision of law, the period of suspension 
shall be not more than one year. 

(d) When a license is revoked because of a 
second conviction for driving under the influence 
of intoxicating liquor or a narcotic drug, the de- 
partment shall not grant application for a new 
license until the expiration of three years. 

(e) When a license is revoked because of a 
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third or subsequent conviction for driving under 
the influence of intoxicating liquor or a narcotic 
drug the department shall never grant applica- 

tion for a new license: Provided, that the depart- 
ment may, after the expiration of five years, grant 

an application for a new license upon satisfactory 
proof that the former licensee has been of good 
behavior for the past five years, and that his con- 
duct and attitude is such as to entitle him to 
favorable consideration. 

(f) When a license is revoked for any other 
reason, the department shall not grant application 
for a new license until the expiration of one year. 
(1935, c. 52, s. Do el daieh Ge 10075 68. 0D.) 

Editor’s Note.—The 1947 amendment rewrote this section. 

§ 20-23. Suspending resident’s license upon con- 
viction in another state. 
Construed with § 20-16.—See note to § 20-16. 
And § 20-25.—This section and § 20-25 must be construed 

in pari materia. In re Wright, 228 N. C. 584, 46 S. E. 
(2d) 696. 

Conviction of Drunken Driving —Upon a receipt of notifi- 
cation from the highway department of another state that 
a resident of this state had there been convicted of drunken 
driving, the department of motor vehicles has the right 
to suspend the driving license of such person. In re Wright, 
ABN. # Cer s0te 45'S. Hoe (2d) 2370: 

Netice May Be from Any Source.—This section does not 
limit the notice of conviction in another state, upon which 
the department may act, to notice from a judicial tribunal 
or other official agency. Under the wording of the stat- 
ute, from whatever source the notice may come, the de- 
partment may act. In re Wright, 228 N. C. 584, 46 S. E. 
(2d) 696. 

§ 20-24. When court to forward license to de- 
partment and report convictions.—(a) Whenever 
any person is convicted of any violation of the mo- 
tor vehicle laws of this State, a notation of such 
conviction shall be entered by the court upon the 
license of the person so convicted. Whenever any 

person is convicted of any offense for which this 
article makes mandatory the revocation of the op- 
erator’s or chauffeur’s license of such person by 

the department, the court in which such conviction 
is had shall require the surrender to it of all op- 
erators’ and chauffeurs’ licenses then held by the 
person so convicted and the court shall thereupon 
forward the same, together with a record of such 
conviction, to the department. 

(b) Every court having jurisdiction over offenses 
committed under this article, or any other law of 

this State regulating the operation of motor ve- 
hicles on highways, shall forward to the depart- 

ment a record of the conviction of any person in 
said court for a violation of any said laws, and 
may recommend the suspension of the operator’s 

or chauffeur’s license of the person so convicted. 
(c) For the purpose of this article the term 

“conviction” shall mean a final conviction. Also, 
for the purposes of this article a forfeiture of bail 
or collateral deposited to secure a defendant’s ap- 
pearance in court, which forfeiture has not been 

vacated, shall be equivalent to a conviction. 

(d) After November 1, 1935, no operator’s or 
chauffeur’s license shall be suspended or revoked 
except in accordance with the provisions of this 
article. (1935, c. 52, s. 18; 1949, c. 373, ss. 3, 4.) 
Editor’s Note.—The 1949 amendment repealed former sub- 

section (d) and redesignated former subsection (e) as sub- 
section (d). 

Meaning of Forfeiture of Bail or Collateral.—‘‘Bail” as 
here used means security for a defendant’s appearance in 
court to answer a criminal charge there pending. Ordi- 
narily it is evidenced by a bond or recognizance which 
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becomes a record of the court. 
judicial act, 
696. 

The mere deposit of security with an arresting officer or 
magistrate pending issuance and service of warrant, which 
deposit is retained without the semblance of judicial or le- 
gal forfeiture is not a forfeiture of “bail” within the mean- 
ing of subsection (c) of this section. Id, 

The forfeiture thereof is a 
In re Wright, 228 N. C. 584, 46 S. E. (2d) 

§ 20-25. Right of appeal to court. 
By the 1941 Act, chapter 36, the power to suspend or re- 

voke drivers’ licenses after July 1, 1941, vested exclusively 
in the newly created Department of Motor Vehicles, sub- 
ject to the same right of review by the Superior Court as 
existed prior to that date. State v. Cooper, 224 N. C. 100, 
102592915: oe (2d)a18 
Construed with § 20-23.—This section and § 20-23 must be 

construed in pari materia. In re Wright, 288 N. C, 584, 46 
S. E. (2d) 696. 
The jurisdiction vested by this section is not a delegation 

of legislative and administrative authority. The review is 
judicial and is governed by the standards and guides which 
are applicable to other judicial proceedings. In re Wright, 
228 N. C. 584, 46 S. E. (2d) 696. 
And failure of the section to provide standards for the 

guidance of the courts does not invalidate it or negate the 
jurisdiction, In re Wright, 228 N. C. 584, 46 S. E. (2d) 
696. 

Sueh jurisdiction is not the limited, inherent power of 
courts to review the discretionary acts of an administra- 
tive officer. The power is conferred by statute, and the 
statute must be looked to in order to ascertain the nature 
and extent of the review contemplated by the legislature. 
In re Wright, 228 N. C. 301, 45 S. E. (2d) 370. 
The Secticn Imposes Additional Jurisdiction—The court 

has inherent authority to review the discretionary action 
of an administrative agency, whenever such action affects 
personal or property rights, upon a prima facie showing, 
by petition for a writ of certiorari, that such agency has 
acted arbitrarily, capriciously, or in disregard of law. This 
section dispenses with the necessity of an application for 
writ of certiorari, provides for direct approach to the courts 
and enlarges the scope of the hearing. ‘That the legisla- 
ture had full authority to impose this additional jurisdiction 
upon the courts is beyond question. In re Wright, 228 N. 
C. 584, 46 S. E. (2d) 696. 

But no discretionary power is conferred upon the court 

in reviewing the suspension or revocation of driving li- 
censes, and the court may determine only if, upon the 
facts, petitioner’s license is subject to suspension or rev- 
ocation under the provisions of the statute. In re Wright, 
228 N. C. 584, 46 S. E. (2d) 696. 

Discretionary suspensions and revocaticns of driving li- 
censes by the department of motor vehicles are reviewable 
under this section. In re Wright, 228 N. C. 584, 46 S. E. 
(2d) 696; State v. Cooper, 224 N. C. 100, 29 S. E. (2d) 18. 
By Trial De Novo.,— All suspensions, cancellations and 

revocations of driving licenses made in the discretion of 
the department of motor vehicles, whether under §§ 20-16, 
20-23 or any other provision of this chapter, are review- 
able by trial de novo. In re Wright, 228 N. C, 584, 46 
S. E. (2d) 696. 

The hearing in the superior court is de novo, and the 
court is not bound by the findings of fact or the conclu- 
sion of law made by the department. In re Wright, 228 
Ne Ce SOL 45S. be (ed) ov: 

But mandatory revocations under § 20-17 are not review- 

able. And no right accrues to a licensee who petitions for 
a review of the order of the department when it acts un- 
der the terms of § 20-17, for then its action is mandatory. 
In re Wright, 228 N. C. 584, 46 S. E. (2d) 696. 
Hearing by Department Is Prerequisite to Court Review. 

—Section 20-16(b) provides for a rehearing by the depart- 
ment of motor vehicles upon application of a licensee whose 
license has been suspended, and this procedure should be 
followed and should be made to appear in the petition be- 
fore review by the superior court. In re Wright, 228 N. 
Crs0l ah S. bee Gea onds 

Cancellation of Suspension. — Petitioner was arrested in 
South Carolina charged with operating a motor vehicle 
while under the influence of intoxicants. He gave bond 
for appearance, but no warrant was served on him and 
no trial had, and his bond was forfeited. His license was 
suspended by the department of motor vehicles upon in- 
formation of the highway department of South Carolina 
that he had been found guilty of driving while intoxicated. 
Upon review the superior court found, in addition, that 
the suspension was based upon misinformation and further 
that petitioner in fact was not guilty. It was held that 
the findings supported the court’s order directing the re- 
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spondent to cancel the suspension and to restore license 
to petitioner, In re Wright, 228 N, C. 301, 45 S. E. (2d) 
370. 

§ 20-28. Unlawful to drive while license sus- 
pended or revoked.— (a) Any person whose 
operator’s or chauffeur’s license has been sus- 
pended or revoked other than permanently, as 

provided in this article, who shall drive any motor 

vehicle upon the highways of the state while 

such license is suspended or revoked, shall be 

guilty of a misdemeanor and upon conviction 
shall be punished by a fine of not less than two 
hundred dollars ($200.00) or imprisonment in the 

discretion of the court, or both such fine and im- 
prisonment. In addition, the defendant’s license 
shall be suspended or revoked, as the case may be, 

for an additional period of double the period of 
the suspension or revocation in effect at the time 
of his or her apprehension for a violation of this 
section, 

(b) Any person whose license has been per- 
manently revoked, as provided in this article, who 
shall drive any motor vehicle upon the highways 
of the state while such license is permanently 
revoked shall be guilty of a misdemeanor and 
shall be imprisoned for not less than one year. 
(1935, c. 52, s. 22; 1945, c. 635; 1947, c. 1067, 
Sael69) 

Editor’s Note.—The 
for “may” in line six. 

section, 

1945 amendment substituted “shall” 
The 1947 amendment rewrote this 

§ 20-29. Surrender of license.—Any person op- 
erating or in charge of a motor vehicle, when re- 
quested by an officer in uniform, or, in the event 
of accident in which the vehicle which he is op- 
erating or in charge of shall be involved, when 
requested by any other person, who shall refuse 

to write his name for the purpose of identification 
or to give his name and address and the name and 
address of the owner of such vehicle, or who shall 

give a false name or address, or who shall refuse, 
on demand of such officer or such other person, 
to produce his license and exhibit same to such 
officer or such other person for the purpose of 
examination, or who shall refuse to surrender his 
license on demand of the department, or fail to 
produce same when requested by a court of this 
State, shall be guilty of a misdemeanor and upon 
conviction shall be punished as provided in this 
article. Pickup notices for operators’ or chauf- 
feurs’ licenses or revocation or suspension of li- 

cense notices and orders or demands issued by 
the department for the surrender of such licenses 
may be served and executed by patrolmen or 
other peace officers, and such patrolmen and 
peace officers, while serving and executing such 
notices, orders and demands, shall have all the 
power and authority possessed by peace officers 
when serving and executing warrants charging 
violations of the criminal laws of the State. 
(1935, c. 52, s, 23; 1949, c. 583, s. 7.) 
Editor’s Note.—The 1949 amendment added 

pentence, 

the second 

§ 20-29.1. Commissioner may require reexam- 
ination; issuance of limited or restricted li- 
censes.—The commissioner of motor vehicles, 
having good and sufficient cause to believe that a 
licensed operator or chauffeur is incompetent or 
otherwise not qualified to be licensed, may, upon 
written notice of at least five days to such 
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licensee, require him to submit to a reexamina- 
tion to determine his competency to operate a 

motor vehicle. Upon the conclusion of such 
examination, the commissioner shall take such 

action as may be appropriate, and may suspend 
or revoke the license of such person or permit 

him to retain such license, or may issue a license 
subject to restrictions. Refusal or neglect of the 
licensee to submit to such reexamination shall be 
grounds for the suspension or revocation of his 
license. The commissioner may, in his discretion 
and upon the written application of any persons 
qualified to receive an operator’s or chauffeur’s li- 
cense, issue to such person an operator’s or 

chauffeur’s license restricting or limiting the li- 
censee to the operation of a single prescribed mo- 
tor vehicle or to the operation of a particular 
class or type of motor vehicle. Such a limitation 
or restriction shall be noted on the face of the li- 
cense, and it shall be unlawful for the holder of 

such limited or restricted license to operate any 
motor vehicle or class of motor vehicle not speci- 
fied by such restricted or limited license, and the 
operation by such licensee of motor vehicles not 
specified by such license shall be deemed the 
equivalent of operating a motor vehicle without 
any chauffeur’s or operator’s license. Any such 
restricted or limited licensee may at any time sur- 
render such restricted or limited license and ap- 
ply for and receive an unrestricted operator’s or 

chauffeur’s license upon meeting the requirements 
therefor. (1943, c. 787, s. 2; 1949, c. 1121.) 

Editor’s Note.—The 1949 amendment added the provisions 
pertaining to the issuance of limited or restricted licenses. 

§ 20-32. Unlawful to permit unlicensed minor 
to drive motor vehicle. 
Instruction.—An instruction to the effect that it would 

be negligence per se for defendant to permit his child 
under the legal driving age to operate his automobile 
but that defendant could not be held liable unless the jury 
found from the preponderance of the evidence that such 
negligence was the proximate or one of the proximate 
causes of the injury, was held sufficient to cover this as- 
pect of the case. Hoke vy. Atlantic Greyhound Corp., 227 
N. C. 412, 414, 42 S. E. (2d) 593. 

§ 20-34. Unlawful to permit violations of this 
article, 

Permitting Violation Is Negligence Per Se.—Under this 
section it is negligence per se for the owner of a car or 
one having it under his control to permit a person under 
legal age to operate same, but such negligence must be 
proximate cause of injury in order to be actionable. Hoke 
v. Atlantic Greyhound Corp., 226 N. C. 692, 40 S. E. (2d) 
345, 

§ 20-35. Penalties for misdemeanor. 
Cited in Hoke v. Atlantic Greyhound Corp., 226 N. C. 

692, 40 S. E. (2d) 345. 

§ 20-36: Repealed by Session Laws 1947, c. 
LOCK, eS .me te 

§ 20-37. Limitations on issuance of licenses. 
Editor’s Note.—For comment on the 1943 amendment, see 

21 N. C. Law Rev. 358. 
Authority to License and Regulate Taxicabs.—In adopting 

this section the Genera! Assembly delegated the authority 
to license taxicabs and regulate their use on public streets 
to the several municipalities. Suddreth vy. Charlotte, 223 
No Ga 629 c/o, ky (2d) G50: 
In the exercise of this delegated power, it is the duty 

of the municipal authorities in their sound discretion, to 
determine what ordinances or regulations are reasonably 
necessary for the protection of the public or the better 
government of the town; and when in the exercise of such 
discretion an ordinance is adopted, it is presumed to be 
valid; and, the courts will not declare it invalid unless it 
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is clearly shown to be so, State v. Stallings, 230 N. C. 
ey oe Sep Leen e (ed) IOI. 
Under such delegated power a city may require, as a 

condition incident to the privilege of operating a taxicab 
on its streets, that the driver of such taxicab shall wear 
a distinctive cap or other insignia while operating a taxi- 
cab, to show that he is a duly licensed taxicab driver. Id. 

Art. 2A. Operators’ Licenses and Registration 
Plates for Afflicted or Disabled Persons. 

§ 20-37.1. Motorized wheel chairs or similar ve- 
hicles——Any afflicted or disabled person who is 
qualified to operate a motorized wheel chair or 
other similar vehicle not exceeding one thousand 
pounds gross weight, may apply to the depart- 

ment of motor vehicles for a special operator’s li- 
cense and permanent registration plates. When 
it is made to appear to the satisfaction of the de- 

partment of motor vehicles that the applicant is 
qualified to operate such vehicle, and is dependent 
upon such vehicle as a means of conveyance or as 
a means of earning a livelihood, said department 
shall, upon the payment of a license fee of $1.00 

for each such motor vehicle, issue to such appli- 
cant for his exclusive personal use a special ve- 
hicle operator’s license, which shall be renewed 
annually upon the payment of a fee of 50c, and 
permanent registration plates for such vehicle. 
The initial $1.00 fee required by this section shall 
be in full payment of the permanent registration 
plates issued for such vehicle and such plates 
need not thereafter be renewed and such plates 
shall be valid only on the vehicle for which is- 
sued and then only while such vehicle is owned 
by the person to whom the plates were originally 
issued. 
Any person other than the licensee who shall 

operate any motor vehicle equipped with any such 
special license plate as is authorized by this sec- 
tion shall be guilty of a misdemeanor and upon 
conviction subject to punishment in the discre- 
tion of the court. (1949, c. 143.) 

Art. 8. Motor Vehicle Act of 1937. 

antes 

§ 20-38. Definition of words and phrases. 
(f) Established Place of Business.—Means the 

place actually occupied by a dealer or manu- 
facturer and at which a permanent business of 

bargaining, trading and selling motor vehicles 
is or will be carried on as such in good faith, and 

at which place of business shall be kept and 

maintained the books, records and files necessary 
and incident to the conduct of the business of 
automobile dealers or manufacturers. 

(q) Passenger Vehicles. — (1) Excursion pas- 
senger vehicles. 

Passenger vehicles kept in use for the purpose 
of transporting persons on sight-seeing or travel 
tours. 

(2) For hire passenger vehicles. 
Passenger motor vehicles engaged in the busi- 

ness of transporting passengers for compensation; 
but this classification shall not include motor ve- 
hicles of seven-passenger capacity or less operated 
by the owner where the cost of operation is shared 
by neighbor fellow workmen between their homes 
and the place of regular daily employment, when 
operated for not more than two trips each way 

per day, nor shall this classification include 
automobiles operated by the owner where the 

General Provisions. 
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cost of operation is shared by the passengers on a 
“share the expense” plan. 

(3) Franchise bus carriers. 
Passenger motor vehicles operated under a fran- 

chise certificate issued by the utilities commis- 
sion under §§ 62-103 to 62-121, for operation on 
the public highways of this state between fixed 
termini or over a regular route for the transporta- 
tion of persons or property for compensation. 

(4) Motorcycle. 

Every motor vehicle having a saddle for the use 
of the rider and designed to travel on not more 
than three wheels in contact with the ground, but 
excluding a tractor. 

(5) U-Drive-It passenger vehicles. 
Passenger motor vehicles used for the purpose 

of rent or lease to be operated by the lessee; pro- 
vided, this shall not include passenger motor ve- 

hicles of nine passenger capacity or less which 
are leased for a term of one year or more to the 
same person, firm, or corporation. 

(6) Private passenger vehicles. 
All other passenger vehicles not included in the 

above definitions. 
(r) Property-Hauling Vehicles. — (1) Contract 

hauler vehicles. 
Motor vehicles used for the transportation of 

property for hire, but not licensed as franchise 

hauler vehicles under the provisions of §§ 62-103 

to 62-121: Provided, it shall not be construed to 
include the transportation of farm crops or prod- 

ucts, including logs, bark, pulp and tannic acid 
wood delivered from farms and forests to the first 
or primary market, nor to perishable foods which 
are still owned by the grower while being de- 
livered to the first or primary market, by an op- 
erator of not more than one truck or trailer for 
hire, nor to merchandise hauled for neighborhood 

farmers incidentally and not as a regular business 
in going to and from farms and primary markets. 
Provided further, that the term “for hire” as 
used herein shall include every arrangement by 
which the owner of a motor vehicle uses, or per- 
mits such vehicle to be used, for the transporta- 
tion of the property of another for compensation, 
subject to the exemptions aforesaid. Provided, 

however, that the term “for hire” shall not in- 
clude motor vehicles whose sole operation in 
carrying the property of others is limited to the 
transportation of T. V. A. or A. A. A. phosphate, 
and/or agricultural limestone in bulk which is 

furnished as a grant of aid under the United 
States agricultural adjustment administration or 
fuel for the exclusive use of the public schools of 
the state. 

(2) Franchise hauler vehicles. 
Every motor vehicle used for the transportation 

of property between fixed termini, or over a regu- 
lar route, with the right to make occasional trips 
off said route as provided in §§ 62-103 to 62-121: 
Provided, only such vehicles shall be so classified 
as the utilities commission shall determine to be 
reasonably necessary for the proper handling of 
the business on said route, and the determination 
so arrived at shall be duly certified by the utilities 
commissioner to the motor vehicle bureau; pro- 
vided further, that vehicles operating as inter- 
state common carriers under authority of the inter- 
state commerce commission shall be included here- 
in uniess they do contract hauling in North Caro- 
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lina in which event they shall be licensed as con- 
tract haulers. 

(3) Private hauler vehicles. 
All motor vehicles used for the transportation 

of property not falling within one of the above de- 
fined classifications. 

(4) Semi-Trailer. 
Every vehicle without motive power designed 

for carrying property or persons and for being 
drawn by a motor vehicle, and so constructed that 
part of its weight and/or its load rests upon or is 
earried by the pulling vehicle. 

(5) Trailers. 
Every vehicle without motive power designed 

for carrying property or persons wholly on its own 
structure and to be drawn by a motor vehicle. 
This shall include so-called pole trailers or a pair 
of wheels used primarily to balance a load, rather 
than for purposes of transportation. 

(t) Owner.—A person who holds the legal title 
of a vehicle or, in the event a vehicle is subject to 
an agreement for conditional sale or lease thereof, 
with the right of purchase upon performance of 
the conditions stated in the agreement and with 
the immediate right of possession vested in the 
original vendee or lessee; or, in the event a mort- 
gagor of a vehicle is entitled to possession, then 
such conditional vendee or lessee or mortgagor 
shall be deemed the owner for the purpose of this 
article; except that in all such instances when the 
rent paid by the lessee includes charges for serv- 

ices of any nature and/or when the lease does not 
provide that title shall pass to the lessee upon pay- 
ment of the rent stipulated, the lessor shall be re- 

garded as the owner of such vehicle, and said vehi- 
cle shall be subject to such requirements of this 
article as are applicable to vehicles operated for 
compensation. 

(1945, c. 414, s. 1; cc. 653, 838; 1947, c. 220, s. 
1; 1949, cc, 814, 1287.) 
Editor’s Note.— 

The first 1945 amendment, effective Jan. 1, 1946, added 
the exception clause to subsection (t). The second 1945 
amendment added at the end of paragraph (1) of subsection 
(r) the words “or fuel for the exclusive use of the public 
schools of the state.” The third 1945 amendment added the 
second proviso to paragraph (2) of subsection (r). 
The 1947 amendment rewrote subsection (f). 
The 1949 amendments rewrote subsection (q) (5) and the 

first proviso of subsection (r) (1). 

As only subsections (f), (q), (r) and (t) were affected 
by the amendments the rest of the section is not set out. 

For comment on the 1943 amendment, see 21 N. C. Law 
Rev. 356, 

Portion of Sidewalks as Highways.—The portion of a side- 
walk between a street and a filling station, open to the use 
of the public as a matter of right for the purposes of ve- 
hicular traffic, is a “highway’? within the meaning of § 
20-138 prohibiting drunken driving. State v. Perry, 230 N. 
OT ESA ee (Gab) Pade 

Handcart Not Vehicle.—A handcart, being moved solely 
by human power, is excluded from the category of vehicles 
defined in subsection (ff) of this section. Lewis v. Watson, 
229: IN.’ Cy 20,747 7S, Sed)" 484° 
Applied in Sparks v. Willis, 228 N. C. 25, 44 S. EB. (2d) 

343 (as to subsections (a) and (w)), 

Part 2. Authority and Duties of Commissioner 
and Department. 

§ 20-43. Records of department.—(a) All rec- 
ords of the department, other than those declared 
by law to be confidential for the use of the de- 
partment, shall be open to public inspection dur- 
ing office hours. 

(b) The commissioner may destroy any registra- 
tion records of the department which have been 
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maintained on file for three years which he may 
deem obsolete and of no further service in carry- 
ing out the powers and duties of the department. 

(c) The commissioner, upon receipt of notifi- 

cation from another state or foreign country that 
a certificate of title issued by the department has 
been surrendered by the owner in conformity 
with the laws of such other state or foreign 
country, may cancel and destroy such record of 
certificate of title. (1937, c. 407, s. 8; 1947, c. 219, 
Sauda) 

Editor’s Note.—The 1947 amendment added subsection (c) 
to this section. 

Part 3. Registration and Certificates of Titles of 
Motor Vehicles. 

§ 20-50. Owner to secure registration and cer- 
tificate of title—Every owner of a vehicle in- 
tended to be operated upon any highway of this 
state and required by this article to be registered 
shall, before the same is so operated, apply to the 
department for and obtain the registration there- 
of, the registration plates therefor, and a certificate 
of title therefor, and attach the registration plates 
to the vehicle, except when an owner is permitted 
to operate a vehicle under the registration provi- 
sions relating to manufacturers, dealers and non- 
residents contained in § 20-79: Provided, that 
nothing herein contained shall require the appli- 
cation for or the issuance of a certificate of title 
for a trailer having not more than two wheels 
with a gross weight of vehicle and load of twenty- 
five hundred (2500) pounds or less, and towed by 
a vehicle licensed by the commissioner for not 
more than four thousand (4,000) pounds gross 
weight or a passenger car but before operating a 
trailer as described above upon the highways of 
the state, the owner thereof must obtain the regis- 
tration thereof and pay the registration fees as now 
provided by part seven of this article; provided 
that the commissioner of motor vehicles or his 
duly authorized agent is empowered to grant a 
special one-way trip permit to move a vehicle 
without license upon good cause being shown. 
(GICE Ye vey AC eee 15; 1943, c. 648; 1945, c. O56 NS aor 
1947, c/ 219; s. 2.) 

Editor’s Note.— 
The 1945 amendinent, effective April 1, 1945, inserted in 

the proviso the words “a vehicle licensed by the commis- 
sioner for not more than four thousand (4,000) pounds gross 
weight or.” The 1947 amendment added the provision at 
the end of the section relating to special one-way trip 
permit. 

§ 20-51. Exempt from registration. 
(f) Farm tractors equipped with rubber tires 

and trailers or semi-trailers when attached there- 
to and when used by a farmer, his tenant, agent, 
or employee in transporting his own farm imple- 
ments, farm supplies, or farm products from place 
to place on the same farm, from one farm to an- 
other, from farm to market, or from market to 
farm. This exemption shall extend also to any 
tractor and trailer or semi-trailer while on any 
trip within a radius of ten miles from the point 
of loading. This section shall not be construed 
as granting any exemption to farm tractors and 
trailers or semi-trailers which are operated on a 
for hire basis, whether money or some other 
thing of value is paid or given for the use of such 
tractors and trailers or semi-trailers, (1937, c. 
407, s. 16; 1943, c, 500; 1949, c. 429.) 
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Editor’s Note.—The 1949 amendment rewrote paragraph 
(f). As the rest of the section was not affected by the 
amendment it is not set out. 

§ 20-53. Application for specially constructed, 
reconstructed, or foreign vehicle; inspection of 
foreign vehicles before registration—(a) In the 
event the vehicle to be registered is a specially 
constructed, reconstructed, or foreign vehicle, such 
fact shall be stated in the application, and with 
reference to every foreign vehicle which has been 
registered outside of this state, the owner shall 
surrender to the department all registration cards 
and certificates of title or other evidence of such 
foreign registration as may be in his possession or 
under his control, except as provided in sub-divi- 
sion (b) hereof. 

(b) Where, in the course of interstate operation 
of a vehicle registered in another state, it is de- 
sirable 'to retain registration of said vehicle in such 
other state, such applicant need not surrender, but 
shall submit for inspection said evidence of such 
foreign registration, and the department in its dis- 
cretion, and upon a proper showing, shall register 
said vehicle in this state but shall not issue a 
certificate of title for such vehicle. 

(c) Before any motor vehicle, which has been 
registered or licensed for use in any other state 
or foreign country, can be registered for use up- 
on the highways of this State, as required by the 
motor vehicle laws, the person applying for said 
license shall be required to file with the motor 
vehicle department a certificate signed by a mem- 
ber of the state highway patrol showing that the 
motor vehicle has been inspected by said official, 

and that the same is in such mechanical condition 
as to meet the requirements and laws of this 
State as to motor vehicles which may be law- 
fully operated upon the streets and highways of 
this State. The members of the state highway 
patrol shall be required to make the necessary 
inspections of such motor vehicles and when, 

from such inspections, it is found that such mo- 

tor vehicles desired to be registered in this State 
are in such mechanical condition as to meet the 
requirements of the laws of the State, furnish the 
certificate herein provided for to the applicant 

without any charge being made for such serv- 
ices. (1937, c. 407, s. 18; 1949, c. 675.) 
Editor’s Note.—The 1949 added 

(c) to this section. 
The necessity for subsection (c) of this section arose 

out of the repeal of the 1947 Motor Vehicle Inspection Law, 
§§ 20-183.2 to 20-183.8. It is intended to prevent the state 
from becoming a dumping ground for vehicles that cannot 
pass the vehicle inspection laws of other states. 27 N. 
C. Taw Rev. 471. 

amendment subsection 

§ 20-56. Registration indexes—The department 
shall file each application received, and when sat- 
isfied as to the genuineness and regularity there- 
of, and that the applicant is entitled to register 
such vehicle and to the issuance of a certificate of 
title, shall register the vehicle therein described 
and keep a record thereof in suitable books or on 
index cards as follows: 

(a) Under a distinctive registration number as- 
signed to the vehicle; 

(b) Alphabetically, 
owner; 

(c) Under the motor number or any other iden- 
tifying number of the vehicle; and 

(d) In the discretion of the department, in any 

under the name of the 
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other manner it may deem advisable. (1937, c. 
407, s. 2014; 1949, c, 583, s. 5.) 

Editor’s Note.—The 1949 amendment rewrote  subsec- 
tion (c). 

§ 20-61. Owner dismantling or wrecking ve- 
hicle to return evidence of registration. — Any 
owner dismantling or wrecking any vehicle shall 
forward to the department the certificate of title, 
registration card and/or other proof of ownership, 
and the registration plate or plates last issued for 
such vehicle. No person, firm or corporation shall 
dismantle or wreck any motor vehicle without 
first complying with the requirements of this sec- 
tion. The commissioner upon receipt of certifi- 
cate of title and notice from the owner thereof 
that a vehicle has been junked or dismantled may 
cancel and destroy such record of certificate of 
title. (1937, c. 407, s. 25; 1947, c. 219, s. 3.) 

Editor’s Note.—The 1947 amendment added the last sen- 
tence, 

§ 20-64. Transfer of registration plates. 
(c) Registration plates issued by the depart- 

ment for vehicles operated for hire may be re- 
tained by the owner for transfer to another vehi- 
cle belonging to the same owner; or, at the option 
of the owner to whom issued, by written consent 
of the owner, may be transferred and assigned 
with the same vehicle to the new owner upon pay- 
ment of a fee of one dollar ($1.00) as otherwise 
provided for a transfer; except that registration 
plates issued for franchise haulers and franchise 
bus vehicles may not be transferred and assigned 
from one owner to another but shall be retained by 
the owner to whom originally issued; provided, 
however, if the owner of franchise hauler or 
franchise bus plates sells out his entire fleet and 
rights to another who licenses all the vehicles in 
North Carolina in his name for the same license 
year, such owner of the franchise hauler or fran- 
chise bus plates may secure a refund for the 
unexpired portion of such plates on a monthly 
basis beginning the first day of the month follow- 
ing such sale if there is any credit remaining 
over and above any 6% gross receipts tax due. 
(1937, c. 407, s. 28; 1945, c. 576, s. 1; 1947, c. 914, 
Si) 15) 

Editor’s Note.—The 1945 amendment rewrote subsection 
(c) and the 1947 amendment added the proviso thereto. As 
subsections (a) and (b) were not changed by the amend- 
ments they are not set out. 

Part 4. Transfer of Title or Interest. 

§ 20-72. Transfer by owner.—(a) Whenever the 
owner of a registered vehicle transfers or assigns 
his title or interest thereto, he shall endorse upon 
the reverse side of the registration card issued for 
such vehicle the name and address of the trans- 
feree and the date of transfer, and shall immedi- 
ately deliver such card and registration plates to 
the transferee if such plates are subject to trans- 
fer with the vehicle as set out in § 20-64, If the 
registration plates are not subject to transfer the 
registration card and plates may be retained by 
the transferor of the vehicle and no endorsement 
would be necessary, 

(b) The owner of any vehicle registered under 
the foregoing provisions of this article, transfer- 
ring’ or assigning his title or interest thereto, shall 
also endorse an assignment and warranty of title 
in form approved by the department upon the re- 
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verse side of the certificate of title or execute an 
assignment and warranty of title of such vehicle 
and a statement of all liens or encumbrances 
thereon, which statement shall be verified under 

oath by the owner, who shall deliver the certifi- 
cate of title to the purchaser or transferee at the 

time of delivering the vehicle, except that where 
a deed of trust, mortgage, conditional sale or title 
retaining contract is obtained from purchaser or 
transferee in payment of purchase price or other- 
wise, the lien holder shall forward such certificate 

of title papers to the department within twenty 
days together with necessary fees, or deliver such 
papers to the purchaser at the time of delivering 

the vehicle, as he may elect, but in either event 
the penalty provided in section 20-74 shall apply 
if application for transfer is not made within 

twenty days. Any owner selling or transferring 
his interest to a motor vehicle who willfully fails 
or refuses to endorse an assignment of title shall 

be guilty of a misdemeanor. (1937, c. 407, s. 36; 
1947, ¢, 219) ss. 405.) 

Editor’s Note.—The 1947 amendment rewrote subsection 
(a) and added the last sentence of subsection (b). 

§ 20-73. New owner to secure transfer of regis- 
tration and new certificate of title—The transferee 
within twenty days after the purchase shall apply 
to the department for a transfer of registration of 
the vehicle and shall present the certificate of title 
endorsed and assigned as hereinbefore provided to 
the department, and make application for and ob- 
tain a new certificate of title for such vehicle ex- 
cept as otherwise permitted in sections 20-75 and 

20-76. Any transferee willfully failing or refusing 
to make application for title shall be guilty of a 
misdemeanor. _(193%,7c. 407, $..37% 1939, c.. 275: 

1947 5G.2219) 1s, 1G.) 

The 1947 amendment added the second sentence. 

§ 20-76. Title lost or unlawfully detained.— 
Whenever the applicant for the registration of 
a vehicle or a new certificate of title thereto is un- 
able to present a certificate of title thereto by rea- 
son of the same being lost or unlawfully detained 
by one in possession, or the same is otherwise not 
available, the department is hereby authorized to 
receive such application and to examine into the 

circumstances of the case, and may require the 
filing of affidavits or other information; and when 
the department is satisfied that the applicant is 
entitled thereto and that § 20-72 has been com- 
plied with it is hereby authorized to register 
such vehicle and issue a new registration card, 
registration plate or plates and certificates of title 
to the person entitled thereto, upon payment of 
proper fee for duplicate title and/or replacement. 
(1937, c. 407, s. 40; 1947, c. 219, s. 7.) 
Editor’s Note.—The 1947 amendment 

ence to § 20-72. 
inserted the refer- 

§ 20-77. Transfer by operation of law; liens.— 
(a) Whenever the title or interest of an owner in 
or to a vehicle shall pass to another by operation 

of law, as upon order in bankruptcy, execution 
sale, repossession upon default in performing the 

terms of a lease or executory sales contract, or 

otherwise than by voluntary transfer, the trans- 
feree shall secure a transfer of registration to him- 
self and a new certificate of title upon proper ap- 
plication, payment of the fees provided by law, 
and presentation of the last certificate of title, if 
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available and such instruments or documents cf 
authority or certified copies thereof as may be 
sufficient or required by law to evidence or effect 

a transfer of interest in or to chattels in such 
cases: Provided, however, transfers of registra- 
tion shall only be made as provided for in § 
20-64, sub-sections (a), (b) and (c). 

(b) In the event of transfer as upon inheritance, 

devise or bequest, the department shall, upon re- 

ceipt of a certified copy of a will, letters of ad- 
ministration and/or a certificate from the clerk of 
the superior court showing that the motor vehicle 
registered in the name of the decedent owner has 
been assigned to his widow as part of her year’s 
support, transfer both title and license as other- 
wise provided for transfers. However, if no ad- 
ministrator has qualified or the clerk of the supe- 
rior court refuses to issue a certificate, the de- 
partment may upon affidavit showing satisfactory 
reasons therefor effect such transfer; provided, 
that if a decedent dies intestate leaving surviving 
a spouse and a minor child or children, or a spouse 
and a child or children mentally incompetent, 

whether of age or not, and no guardian has been 
appointed for said child or children, the surviving 
spouse shall be authorized to transfer the interest 
of the child or children in said motor vehicle, as 
provided in this subsection, to a purchaser thereof, 

but the new title so issued shall not affect the 
validity nor be in prejudice of any creditor’s lien. 

(c) Mechanic’s or Storage Lien.—In any case 
where a vehicle is sold under a mechanic’s or stor- 
age lien, the department shall be given a twenty- 
day notice as provided in § 20-114. 

(d) The owner of a garage, storage lot or 

other place of storage shall have a lien for his law- 
ful and reasonable storage charges on any motor 

vehicle deposited in his place of storage by the 
owner or any other person having lawful authority 

to make such storage, and may retain possession of 

the motor vehicle until such storage charges are 
paid. If the storage charges are not paid when 
due, the garage owner or other storage keeper 
tay satisfy said lien as follows: 

1. The garage owner or storage keeper shall 
give written notice to the person who made the 
storage, to the registered owner, if known, and to 
any other persons known to claim any lien on or 
other interest in the motor vehicle. Such notice 
shall be given by delivery to the person, or by 
registered letter addressed to the last known place 
of business or abode of the person to be notified. 

2. The notice shall contain a description of the 
motor vehicle; an itemized statement of the claim 
for storage charges; a demand that the storage 
charges be paid on or before a day specified, not 

less than ten days from the delivery of the notice 
if it is personally delivered or from the time when © 
the notice should reach its destination according 
to the due course of post if the notice is sent by 

mail; and a statement that unless the storage 
claim is paid on or before the day specified, the 
motor vehicle will be advertised for sale and sold 
at auction at a specified time and place. 

3. If payment is not made by the day specified 
in the notice, a sale of the motor vehicle may be 
had to satisfy the lien. The sale shall be held at’ 
the place where the vehicle was stored, or if such) 
place is manifestly unsuitable for the purpose, at! 
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the court house in the county where vehicle was 

stored. The advertisement of such sale shall con- 
tain the name and address of the registered owner 
of the vehicle, if known or ascertainable; the name 

and address of the person who made the storage; 
a description of the motor vehicle, including the 
make, year of make, model, motor number, serial 
number and license number, if any; a statement of 

the amount of storage charges; and the place, date 

and hour of sale. The advertisement shall be pub- 
lished once a week for two consecutive weeks in a 
newspaper published in the place where such sale 

is to be held. The sale shall not be held less than 
fifteen days from the time of the first publication. 
If there is no newspaper published in such place, 
the advertisement shall be posted at least ten days 
before such sale in not less than three conspicuous 
public places in such place. A copy of said adver- 

tisement shall be sent to the commissioner of 
motor vehicles at least twenty days prior to the 
sale. From the proceeds of the sale the garage 
owner or storage keeper shall satisfy his lien, in- 
cluding the reasonable charges of notice, advertise- 
ment and sale. The balance, if any, shall be held 
by the garage owner or storage keeper and de- 
livered on demand to the person to whom he 
would have been bound to deliver or justified in 
delivering the motor vehicle. If no claim is made 
for said balance within ten days the garage owner 
or storage keeper shall immediately pay such bal- 

ance into the office of the clerk of the superior 
court of the county wherein the sale was held, and 
the clerk shall hold said money for twelve months 
for delivery on demand to person entitled thereto, 
and if no claim is made within said period, said 
balance shall escheat to the University of North 
Carolina. 

4. At any time before the motor vehicle is so 
sold any person claiming a right of property or 
possession therein may pay the garage owner or 
storage keeper the amount necessary to satisfy his 
lien and to pay the reasonable expenses and lia- 
bilities incurred in serving notices and advertising 
and preparing for the sale up to the time of such 
payment, and upon receiving such payment, the 
garage owner or storage keeper shall deliver the 
motor vehicle to the person making such payment 
if he is a person entitled tc the possession thereof. 
Where no specific agreement is made at the time 

of storage regarding the time when storage 
charges shall be due, such charges shall be due 
ninety days after the storage commenced. (1937, 
c. 407, s. 41; 1943, c. 726; 1945, cc. 289, 714.) 
The first 1945 amendment inserted the proviso in the 

second sentence of subsection (b). The second 1945 amend- 
ment added subsection (d). 

§ 20-78. When department to transfer registra- 
tion and issue new certificate.—(a) The depart- 
ment, upon receipt of a properly endorsed cer- 

tificate of title and application for transfer of reg- 
istration, accompanied by the required fee, shall 
transfer the registration thereof under its registra- 
tion number to the new owner, and shall issue a 
new registration card and certificate of title as 
upon an original registration. 

(b) The department shall maintain a record of 
certificates of title issued and may, after three (3) 
years from year of issue, at its discretion, destroy 
such records, maintaining at all times the records 
of the last two owners, 
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The commissioner is hereby authorized and 
empowered to provide for the photographic or 
photostatic recording of certificate of title records 
in such manner as he may deem expedient. The 
photographic or photostatic copies herein author- 
ized shall be sufficient as evidence in tracing of 
titles of the motor vehicles designated therein, and 
shall also be admitted in evidence in all actions 
and proceedings to the same extent that the 

originals would have been admitted. (1937, c. 
407, s. 42; 1943, c. 726; 1947, c. 219, s. 8.) 

Editor’s Note.—The 1947 
tion (b). 

amendment rewrote subsec- 

Part 5. Issuance of Special Plates. 

§ 20-79. Registration by manufacturers and 
dealers.—(a) Every manufacturer of or dealer in 
motor vehicles, trailers or semi-trailers shall apply 

to the motor vehicle department for a license as 
such upon official forms and shall in his appli- 
cation give the name of the manufacturer or 
dealer and his bona fide address of each partner; 

if a corporation, the name of the corporation and 
the state of incorporation; the bona fide address 
of the place of business; whether a dealer in new 
vehicles or in used vehicles and shall state how 
long in business. Upon receipt of said application 
the department shall upon the payment of fees as 
required by law issue a license to such applicant, 
together with number plates, which plates shall 
bear thereon a distinctive number, the name of 
this state, which may be abbreviated, the year for 
which issued, together with the word dealer or a 
distinguishing symbol indicating that such plate 
or plates are issued to a dealer. The plates so 
issued may during the calendar year for which 
issued be transferred from one vehicle to another 
owned and operated by such manufacturer or 
dealer. The license and plates issued under this 
section shall be in lieu of the registration of such 
vehicle. 
Any person to whom license and number plates 

are issued under the provisions of this subsection 
upon discontinuing business as a dealer or manu- 
facturer shall forthwith surrender to the depart- 

ment license and all number plates so issued to 
him. 

No person, firm, or corporation shall engage 
in the business of buying, selling, distributing or 
exchanging motor vehicles, trailers or semi- 
trailers in this State unless he or it qualifies for 
and obtains the license required by this section. 
Any person, firm, or corporation violating any 

provision of this subsection shall be guilty of a 
misdemeanor and for each offense shall be fined 
not less than one hundred dollars ($100.00) nor 
more than one thousand dollars ($1,000.00). 

(1947, c. 220, s. 2; 1949, c. 583, s. 3.) 
Editer’s Note.—The 1947 amendment rewrote Subsection 

(a). The 1949 amendment inserted the next to last para- 
graph of subsection (a). It also substituted in the first 

and second lines of the last paragraph the words ‘any 
provision” for the words ‘‘the provisions,’”’ and made said 
paragraph applicable to “‘firm or corporation.’’ As subsec- 
tions (b) through (e) were not affected by the amendments 
they are not set out. 

§ 20-80. National guard plates.—The commis- 
sioner snail cause to be made each year a sufficient 
number of automobile license plates to furnish each 
oficer of the North Carolina National Guard with 
a set thereof, said license plates to be in the same 
form and character as other license plates now or 
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hereafter authorized by law to be used upon pri- 
vate passenger vehicles registered in this state, ex- 
cept that such license plates shall bear on the face 

thereof the following words, ‘National Guard.” 
The said license plates shall be issued only to offi- 
cers of the North Carolina National Guard, and 
for which license plates the commissioner shall 
collect fees in an amount equal to the fees col- 
lected for the licensing and registering of private 
vehicles. The adjutant general of North Carolina 
shall furnish to the commissioner each year, prior 
to the date that licenses are issued, a list of the 
officers of the North Carolina National Guard, 
which said list shall contain the rank of each of- 
ficer listed in the order of his seniority in the serv- 
ice, and the said license plates shall be numbered, 
beginning with the number two hundred and one 

and in numerical sequence thereafter up to and in- 
cluding the number eleven hundred, according to 
seniority, the senior officer being issued the li- 

cense bearing the numerals two hundred and one. 
Upon transfer of the ownership of a private pas- 
senger vehicle upon which there is a license plate 

bearing the words national guard, said plates shall 
be removed and the authority to use the same 
shall thereby be canceled; however, upon applica- 
tion to the commissioner, he shall reissue said 
plate to the officer of the national guard to whom 
the same were originally issued, and upon said re- 
issue the commissioner shall collect fees in an 
amount equal to the fees collected for the original 
licensing and registering of said private passenger 
vehicle as is now or may be prescribed by law. 

(1937, c. 407, s. 44; 1941, c. 36; 1949, c. 1130, 
Sar 

Editor’s Note.—The 1949 amendment 
“eleven” in place of the word “five’’ 
of this seetion. 

inserted the word 

in line twenty-five 

Part 6. Vehicles of Nonresidents of State, etc. 

§ 20-84. Vehicles owned by state, municipalities 
or orphanages, etc.—The department, upon proper 
proof being filed with it that any motor vehicle for 
which registration is herein required is owned by 
the state or any department thereof, or by any 
county, township, city or town, or by any board of 
education, or by any orphanage, shall collect one 
dollar for the registration of such motor vehicles, 

but shall not collect any fee for application for 
certificate of title in the name of the state or any 
department thereof, or by any county, township, 
city or town, or by any board of education or 
orphanage: Provided, that the term “owned” shall 
be construed to mean that such motor vehicle is 
the actual property of the state or some depart- 
ment thereof, or of the county, township, city or 
town, or of the board of education, and no motor 

vehicle which is the property of any officer or em- 
ployee of any department named herein shall be 
construed as being “owned” by such department. 
Provided, that the above exemptions from regis- 
tration fees shall also apply to any church owned 
bus used exclusively for transporting children and 
parents to Sunday School and church services and 
for no other purpose. 

In lieu of the annual one dollar ($1.00) regis- 
tration provided for in this section, the depart- 

ment may for the license year 1950 and thereafter 
provide for a permanent registration of the ve- 
hicles described in this section and issue perma- 
nent registration plates for such vehicles, The 
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permanent registration plates issued pursuant to this 
paragraph shall be of a distinctive color and shall 
bear thereon the word “permanent.” Such plates 
shall not be subject to renewal and shall be valid 
only on the vehicle for which issued. For the 
permanent registration and issuance of perma- 
nent registration plates provided for in this par- 
agraph, the department shall collect a fee of one 
dollar ($1.00) for each vehicle so registered and 
licensed, (1937, c. 407, s. 48; 1939, c. 275; 1949, 
c. 583, s. 1.) 
Editer’s Note.—The 

paragraph. 

§ 20-84.1, Permanent plates for city busses.— 
The department may for the license year 1950 

and thereafter provide for a permanent registra- 
tion and issue permanent registration plates for 
city busses and trackless trolleys when such 
busses and trolleys are operated under franchises 
authorizing the use of city streets, but no bus or 
trackless trolley shall be registered or licensed 
under this section if it is operated under a fran- 
chise authorizing an intercity operation. The 
permanent registration plates issued pursuant to 
the provisions of this section shall be of a distinc- 
tive color and shall bear thereon the word “per- 
manent.” . Such plates shall not be subject to 
renewal and shall be valid only on the vehicle for 
which issued. For the permanent registration 
and issuance of permanent registration plates as 
provided for in this section, the department shall 
collect a fee of one dollar for each vehicle so reg- 
istered and licensed. (1949, c. 583, s. 6.) 

1949 amendment added the second 

Part 7. Title and Registration Fees. 

§ 20-85. Schedule of fees.—There shall be paid 
to the department for the issuance of. certifi- 
cates of title, transfer of registration and replace- 
ment of registration plates fees according to the 
following schedules: 

(a) Each application for certificate of title. .$ .50 
(b) Each application for duplicate certificate 

ofsittlase 2pihs dona hy Does 50 
(c) Each application of repossessor for cer- 

tihtatesoi title Mt ouk: NUON bea ee BU 
(d) Each transfer of registration........... 1.00 
(e) Each set of replacement registration 

Platesiacss vig Aut ul, Dali op Oem eee 1.00 
(1987, c, 407, s. 49; 1943, c. 648; 1947, c. 219, s. 9.) 
Editor’s Note.—The 1947 amendment struck out former 

subsection (f) relating to duplicate registration card. 

§ 20-87. Passenger vehicle registration fees. 
(b) U-Drive-It Passenger Vehicles.—U-drive-it 

passenger vehicles shall pay the following tax: 
Motorcycles: 1-passenger capacity ........$12.00 

PepDassellg cr mCapacitym. see OO 
e-passenger Capacity ...+ ssa. 18.00 

Automobiles: $60.00 per year for each vehicle of 
nine passenger capacity or less, and vehicles of 
over nine passenger capacity shall be classified as 
busses and shall pay $1.90 per hundred pounds 
empty weight of each vehicle. 

(c) For Hire Passenger Vehicles.—For hire 
passenger vehicles shall be taxed at the rate of 
$60.00 per year for each vehicle of nine passenger 
capacity or less and vehicles of over nine passen- 
ger capacity shall be classified as busses and shall 
be taxed at a rate of $1.90 per hundred pounds of 
empty weight per year for each vehicle; provided, 

& 46 
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however, no license shall issue for the operation 
of any taxicab until the governing body of the 
city or town in which such taxicab is principally 
operated, if the principal operation is in a city or 
town, has issued a certificate showing (1) that the 
operator of such taxicab has provided liability in- 
surance or other form of indemnity for injury to 
persons or damage to property resulting from the 
operation of such taxicab, in such amount as re- 
quired by the city or town, and (2) that the con- 
venience and necessity of the public requires the 
operation of such taxicab. 

All persons operating taxicabs on January first, 
one thousand nine hundred and forty-five shall be 
entitled to a certificate of necessity and conven- 
ience for the number of taxicabs operated by them 
on such date, unless since said date the license of 
such person or persons to operate a taxicab or 
taxicabs has been revoked or their right to operate 
has been withdrawn or revoked; provided that all 
persons operating taxicabs in Union, Lee, Edge- 
combe and Nash counties on January first, one 
thousand nine hundred and forty-five shall be en- 
titled to certificates of necessity and convenience 
only with the approval of the governing authority 
of the town or city involved. 
A taxicab shall be defined as any motor vehicle, 

seating nine or fewer passengers, operated upon 
any street or highway on call or demand, accept- 
ing or soliciting passengers indiscriminately for 
hire between such points along streets or high- 
ways as may be directed by the passenger or pas- 
sengers so being transported, and shall not include 
motor vehicles or motor vehicle carriers as defined 
in subsection (k) of § 62-103. Such taxicab shall 
not be construed to be a common carrier nor its 
operator a public service corporation. 

(e) Private Passenger Vehicles—There shall 
be paid to the department annually, as of the first 
day of January, for the registration and licensing 
of private passenger vehicles, fees according to 
the following classifications and schedules: 
Vehicles weighing 3500 pounds 

iw Leone its, oi Sic be Spats dat ne LOMO 
Vehicles weighing 3501 pounds 

15,4500" poids ets pest SoG taal EVAN 
Vehicles weighing 4501 pounds 
AN din OVEtsidey. aes bina. wee dade asia Hath ipa plS.00 

Srovided, where there are models of the same 
nake automobiles that fall within two or more 
yf the above classes, the average weight based on 
he 1946 and immediate four prior years models 
hall be ascertained and all models of that make 
utomobile shall be taxed according to the sched- 
le provided above in which the average weight 
alls. In event there are any make automobiles 
N operation with models falling into two or more 
f the above classes that did not manufacture any 
nodels in 1946, the average weight based on the 
ast five years in which said make automobile was 
nanufactured, shall be ascertained and all models 
f that make automobile shall be taxed according 
0 the schedule provided above in which the 
verage falls. Provided further, where new make 
Uutomobiles are produced after 1946 which has 
nodels falling into two or more of the above 
lasses, the average weight shall be ascertained 
nd all models of that make automobile shall be 
axed according to the schedule provided above 
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in which the average weight falls. Provided, 
that a fee of only one dollar shall be charged for 
any vehicle given by the federal government to 
any veteran on account of any disability suffered 
during World War II, so long as such vehicle is 
owned by the original donee or other veteran en- 
titled to receive such gift under Title 38, section 
252, United States Code Annotated. 

(f) Private Motorcycles.—The tax on private 
passenger motorcycles shall be five dollars ($5.60): 
except that when a motorcycle is equipped with 
an additional form of device designed to trans- 
port persons or property, the tax shall be ten 
dollars ($10.00). 

(g) Manufacturers and Motor Vehicle Dealers. 
—Manufacturers and dealers in motor vehicles, 
trailers and semi-trailers for license and for one 
set of dealer’s plates shall pay the sum of tWenty- 
five dollars ($25.00), and for each additional set 
of dealer’s plates the sum of one dollar ($1.00). 

(1945, c. 564, s. 13 c. 576, s. 2; 1947, c. 220, s. 
3; Cc. 1019, ss. 1-3; 1949, c. 127.) 

Editor’s Note.—The 1945 amendments added that part. of 
subsection (c) beginning with the proviso, and rewrote 
subsection (f). The 1947 amendments made changes in 
subsections (b), (c), (e) and (g). And the 1949 amend- 
ment added the last proviso to subsection (e). Only the 
subsections affected by the amendments are set out. 

§ 20-88. Property hauling vehicles. — (a) De- 
termination of Weight.—For the purpose of licens- 
ing, the weight of the several classes of motor 
vehicles used for transportation of property shall 
be the gross weight and load, to be determined 
by the manufacturer’s gross weight capacity as 
shown in an authorized national publication, such 
as “Commercial Car Journal” or the statistical is- 
sue of “Automotive Industries,” all such weights 
subject to verification by the commissioner or his 
authorized deputy, and if no such gross weight 
on any vehicle is available in such publication, 
then the gross weight shall be determined by the 
commissioner or his authorized agent: Provided, 
that any determination of weight shall be made 
only in units of one thousand pounds or major 
fraction thereof, weights of over five hundred 
pounds being counted as one thousand and 
weights of five hundred pounds or less being dis- 
regarded. Semi-trailers licensed for use in con- 
nection with a truck or truck-tractor shall in no 
case be licensed for less gross weight capacity 
than the truck or truck-tractor with which it is 
to be operated. The gross weight of a single 
unit equipped with three or more axles may be 
computed for license fee at a rate not in excess of 
the rate on trucks and semi-trailers of the same 
gross weight. 

In licensing truck-tractors to be used in connec- 
tion with a trailer or semi-trailer, the license on 
the truck-tractor may be limited to twenty thou- 
sand pounds gross weight and any weight in ex- 
cess of twenty thousand pounds may be ticensed 
on the trailer or semi-trailer. 

(c) The minimum rate for any vehicle licensed 
under this section shall be twelve dollars ($12.00), 
except that the license fee for a trailer having not 
more than two wheels with a gross weight of ve- 
hicle and load not exceeding twenty-five hundred 
(2500) pounds and towed by a vehicle licensed 
by the commissioner for not more than four 
thousand (4000) pounds gross weight or a pas- 
senger car shall be three dollars ($3.00) for any 
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part of the license year for which said license is 

issued: Provided, however, that any such trail- 

ers operated for hire shall be taxed at the same 

rate as contract hauler vehicles: Provided, fur- 

ther, that in addition to the motor vehicle licenses 

authorized to be issued pursuant to the provisions 

of this chapter, the department shall issue, up- 

on application therefor, a license plate for trucks 

marked “farmer,” which shall be issued upon evi- 

dence satisfactory to the department that the ap- 

plicant is a farmer and is actually engaged in the 

growing, raising and producing of farm products 

as an occupation. License plates issued under au- 

thority of this section shall be placed upon motor 

trucks engaged exclusively in the carrying or 

transportation of applicant’s farm products, raised 

or produced on his farm, and farm supplies, and 

not engaged in hauling for hire: Provided further 

that the department shall issue necessary rules 

and regulations providing for the recall, transfer, 

exchange or cancellation of “farmer” license plates 

issued hereunder when trucks bearing such shall 

be sold and/or transferred. Applicants for license 

plates herein authorized shall pay therefor at a 

rate equal to one-half the present registration fee 

provided for trucks by this chapter; provided that 

the minimum rate for any vehicle licensed under 

this proviso shall be ten dollars ($10.00); and pro- 

vided, further, persons applying for “farmer” li- 

cense under the provisions of this section shall not 

be entitled to the benefits of § 20-95. The term 

“farmer” as used in this section means any person 

engaged in the raising, growing and producing of 

farm products on a farm not less than ten acres in 

area, and who does not engage in the business of 

buying farm products for resale; and the term 

“farm products” means any food crop, cattle, hogs, 

poultry, dairy products and other agricultural 

products designed and to be used for food pur- 

poses. Provided, such “farmer” license may be 

transferred if the new owner executes a statement 

on a form prescribed by the motor vehicle depart- 

ment showing that he is entitled to a “farmer” li- 

cense; otherwise the same shall be surrendered 

and the new owner must pay the difference in the 

fee for a “farmer” license and the type of license 

required for the new operation as of the date of 

such transfer. 

(e) Franchise Haulers.—Franchise haulers shall 

pay an annual license tax as per the above sched- 

ule of rates for each vehicle unit, and in addition 

thereto six per cent of the gross revenue derived 

from such operations: Provided, said additional 

six per cent shall not be collectible unless and 

until and only to the extent that such amount ex- 

ceeds the license tax or deposit per the above 
schedule: Provided, further, franchise haulers op- 
erating from a point or points in this state to 
another point or points in this state shall be liable 

for a tax of six per cent on the gross revenue 
earned in such intrastate hauls. Franchise haulers 
operating between a point or points within this 
state and a point or points without this state shall 
be liable for a six per cent tax only on that propor- 
tion of the gross revenue earned between terminals 
in this state and terminals outside this state that 
the mileage in North Carolina bears to the total 
mileage between the respective terminals. Fran- 
chise haulers operating through this state from a 
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point or points outside this state to a point or 

points outside this state shall be liable for a six 

per cent tax on that proportion of the gross reve- 

nue earned between such terminals as the mileage 

in North Carolina bears to the total mileage be- 

tween the respective terminals. In no event shall 

the tax paid by such franchise haulers be less 

than the license tax or deposit shown on the 

above schedule, except where a franchise is here- 

after issued by the utilities commission for service 

over a route within the state which is not now 

served by any franchise hauler the six per cent 

gross revenue tax may be reduced to four per 

cent for the first two years only. The tax pre- 

scribed in this subsection is levied as compensa- 

tion for the use of the highways of this state and 

for the special privileges extended such franchise 

haulers by this state. 

In lieu of the six per cent gross revenue tax 

levied by this subsection and the deposit required 

by subsection (b) of this section, franchise haul- 

ers may elect to pay a flat rate according to the 

highest rate provided by subsection (b) of this 

section for vehicles and loads of the same gross 

weight operated by contract haulers. The elec- 

tion to so pay must be made at the time license 

plates are applied for and may not thereafter be 

changed during the license year except that for 

the license year 1949 such election, if one is 

made, must be made on or before July 1, 1949. 

Vehicles registered and licensed during the li- 

cense year and after the election herein provided 

for has been made, must be registered and _li- 

censed and the operator shall pay taxes on the 
operation thereof according to the election made. 

A failure by a franchise hauler to make an elec- 
tion under this paragraph shall render such fran- 

chise hauler liable for the deposit required by 
subsection (b) of this section and the six per cent 
gross revenue tax levied by this subsection. 

(1945, c. 569, s. 1; c. 575, s. 13 c. 576, Ss. 33 c. 9563 

ss. 1, 2; 1949, cc. 355, 361.) 

Editor’s Note.— 
The first 1945 amendment added the second paragraph of 

subsection (a). The second 1945 amendment, effective Jan. 1, 

1946, struck out a former exception provision in subsection 

(e). The third 1945 amendment, effective Jan. 1, 1945, added 

tlte proviso at the end of subsection (c) and the fourth 1945 

amendment, effective April 1, 1945, inserted in the first 

sentence of subsection (c) the words ‘‘a vehicle licensed by 

the commissioner for not more than four thousand (4,000) 

pounds gross weight or.” 

The first 1949 amendment rewrote the first sentence of 

subsection (c). The second 1949 amendment added the 

second paragraph of subsection (e). 

Only the subsections affected by the amendments are set 

out. 

§ 20-89. Method of computing gross revenue 

of franchise bus carriers and haulers.—In com: 

puting the gross revenue of franchise bus car: 

riers and franchise haulers, revenue derived from 

the transportation of United States mail Oo 

other United States government services shall no 

be included. All revenue earned both within anv 

without this state from the transportation of per 

sons or property, except as herein providec) 

by franchise bus carriers and franchise haulers 

whether on fixed schedule routes or Db 

special trips or by auxiliary vehicles not license 

as franchise haulers, whether owned by th! 

franchise hauler or hired from another for th 

transportation of persons or property within tk 

' 
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limits of the designated franchise route shall be 
included in the gross revenue upon which said 
tax is based. Provided, however, that whenever 
any person licensed as a franchise property hauler 
transports his own property, other than for his 
own use, he shall be liable for a tax on such trans- 
portation, computed at six percent (6%) of the 
gross charges authorized by the utilities commis- 
sion or interstate commerce commission on such 
operation if it had been for hire; and franchise 
haulers shall maintain accurate records of all op- 
erations involving transportation of their own 
property, in order that said tax may be correctly 

computed, paid and audited. 
When vehicles are leased from other operators 

who are licensed as contract haulers or franchise 
haulers, any amounts paid to such operators under 
said lease may be deducted by the lessees from 
gross revenue on which tax is based in the event 
adequate records and receipts are maintained so 
as to clearly reflect such payments. Any revenue 
earned by a franchise hauler under a lease shall be 
included in the gross revenue upon which said tax 
is based. (1937, c. 407, s. 53; 1943, c. 726; 1945, c. 
ATA SO Cro 1D Seance) 

Editor’s Note.— 
The first 1945 amendment added the second paragraph. 

The second 1945 amendment, effective Jan. 1, 1946, added 
the proviso at the end of the first paragraph. 

§ 20-91. Records and reports required of fran- 
chise carriers. 

(d) If any franchise bus carrier or franchise 
hauler shall fail, neglect, or refuse to keep such 
records or to make such reports or pay tax due 

as required, and within the time provided in this 
article, the commissioner shall immediately inform 
himself as best as he may as to all matters and 
things required to be set forth in such records and 
reports, and from such information as he may be 
able to obtain, determine and fix the amount of 

the tax due the state from such delinquent oper- 
ator for the period covering the delinquency, 
adding to the tax so determined and as a part 

thereof an amount equal to five per cent (5%) of 

the tax, to be collected and paid. The said com- 

missioner shall proceed immediately to collect the 
tax including the additional five per cent (5%). 
Any such franchise hauler or franchise bus car- 
rier, having no records on the basis of which 
the commissioner can determine the amount of 
the tax due by such carrier, shall be assessed on 
each vehicle at the rate applicable for contract 
haulers, and any bonds or deposits theretofore 

made shall be applied on such assessment and 

any further amount shall be collected as provided 
by law. 

(1945, c. 575, s. 3; 1947, c. 914, s. 2.) 
Editor’s Note.—The 1945 amendment added the last sen- 

tence of subsection (d), and the 1947 amendment inserted 
the words “or pay tax due” in line three of subsection 
(d). As the other subsections were not affected by the 
amendments they are not set out. 

§ 20-92. Revocation of franchise registration. 
—The failure of any franchise bus carrier or 
any franchise hauler to pay any tax levied under 
this article, and/or to make reports as is required, 
shall constitute cause for revocation of registra- 

tion and franchise, and the commissioner is here- 
by authorized to seize the registration plates ot 
any such delinquent carrier and require the cessa- 

1 N. C—i1 
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tion of the operation of such vehicles, and the 
utilities commission may revoke any franchise or 

permit issued such carrier. (1937, c. 407, s. 56; 
1945, c. 575, s. 4.) 
Editor’s Note.—The 1945 amendment, effective Jan. 1, 

1946, added at the end of this section the words “and the 
utilities commission may revoke any franchise or permit is- 
sued such carrier.” 

§ 20-94. Partial payments.—In the purchase of 
licenses, where the gross amount of the license 
to any one owner amounts to more than four 
hundred dollars ($400.00), half of such pay- 
ment may, if the commissioner is satisfied of the 
financial responsibility of such owner, be deferred 
until June first in any calendar year upon the exe- 
cution to the commissioner of a draft upon any 
bank or trust company upon forms to be pro- 

vided by the commissioner in an amount equiva- 
lent to one-half of such tax, plus a carrying charge 
of one-half of one per cent (% of 1%): Provided, 
that any person using any tag so purchased after 

the first day of June in any such year, without 
having first provided for the payment of such 
draft, shall be guilty of a misdemeanor. Any such 
draft being dishonored and not paid shall be sub- 
ject to the penalties prescribed in § 20-178 and 
shall be immediately turned over by the commis- 
sioner to his duly authorized agents and/or the 
state highway patrol, to the end that this provi- 

sion may be enforced. When the owner of the 

vehicles for which a draft has been given sells 
or transfers ownership to all vehicles covered by 
the draft, such draft shall become payable imme- 
diately, and such vehicles shall not be transferred 
by the department until the draft has been paid. 
(1937, c. 407, s. 58; 1943, c. 726; 1945, c. 49, ss. 1, 

Bi) LOK TAF CH19, si05) 

Editor’s Note.— 
The 1945 amendment substituted “June” for ‘April’ in 

lines seven and fourteen, and reduced the carrying charge 
from two per cent to one-half of one per cent. 
The 1947 amendment added the last sentence. 

§ 20-95. Licenses for less than a year.—Licenses 
issued on or after April first of each year and be- 
fore July first for all vehicles, except two-wheel 
trailers under one thousand five hundred pounds 

weight pulled by passenger cars, skall be three- 
fourths of the annual fee. Licenses issued on or 
after July first and before October first, except 
two-wheel trailers under one thousand five hun- 
dred pounds weight pulled by passenger cars, 
shall be one-half the annual fee. Licenses issued 
on or after October first, except on two-wheel 

trailers under one thousand five hundred pounds 

weight pulled by passenger cars, shall be one- 
fourth of the annual fee. (1937, c. 407, s. 59; 1947, 

Ce O14 rs) 435) 

Editor’s Note.—The 1947 amendment, which struck out 
the words ‘“‘franchise haulers and” formerly appearing after 
the word ‘except’? in line three, is effective as of Janu- 
ary 1, 1948. 

§ 20-96. Overloading. — The commissioner, or 
his authorized agent, may allow any owner of 
a motor vehicle for transportation of property to 
overload said vehicle by paying the fee at the 
rate per hundred pounds which would be assessed 
against such vehicle if its gross weight capacity 
provided for such load; but such calculation shall 
be made only in units of one thousand pounds or 
major fraction thereof, excessive weights of five 
hundred pounds or less being disregarded and 
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weights of more than five hundred pounds and 

not more than one thousand pounds being counted 

as one thousand. It is the intent of this section 

that every owner of a motor vehicle shall procure 

license in advance to cover any overload which 

may be carried. Any owner failing to do so, and 

whose vehicle shall be found in operation on the 

highways carrying an overload in excess of one 

ton over the weight for which such vehicle is li- 

censed, shall pay in addition to the normal tax 

levied in this article an additional tax of ten 

dollars ($10.00) per each thousand pounds in ex- 

cess of the licensed weight of such vehicle. 

Nonresidents operating under the provisions of 

section 20-83 shall be subject to the additional tax 

want) in this section when their vehicles are 

operated with more than one ton in excess of the 

licensed weight or, regardless of the licensed 

weight, more than one ton in excess of the max- 

imum weight provided for in section 20-118. 
Any person who shall willfully violate the provi- 
sions of this section shall be guilty of a mis- 

demeanor in addition to being liable for the addi- 
tional tax herein prescribed. (1937, c. 407, s. 60; 

1943, c. 726; 1949, c. 583, s. 8; c. 1207, s. 4%4; ¢. 
1253.) 
Editor’s Note.—The 1949 amendments inserted the next 

to the last sentence and changed the amount of tax from 

three to ten dollars. 

§ 20-97. Taxes compensatory; no additional tax. 

Local Modification.—City of Durham: 1949, c, 412. 
Editor’s Note.— 
For comment on the 1943 amendment, see 21 N. C. Law 

Rev. 358. 

§ 20-99. Remedies for the collection of taxes.— 
1. If any tax imposed by this chapter, or any 
other tax levied by the state and payable to the 

commissioner of motor vehicles, or any portion of 
such tax, be not paid within thirty days after the 
same becomes due and payable, and after the same 
has been assessed, the commissioner of motor ve- 
hicles shall issue an order under his hand and of- 
ficial seal, directed to the sheriff of any county of 
the state, commanding him to levy upon and sell 
the real and personal property of the taxpayer 
found within his county for the payment of the 
amount thereof, with the added penalties, addi- 
tional taxes, interest, and cost of executing the 

same, and to return to the commissioner of motor 

vehicles the money collected by virtue thereof 

within a time to be therein specified, not less than 
sixty days from the date of the order. The said 
sheriff shall, thereupon, proceed upon the same in 
all respects with like effect and in the same manner 
prescribed by law in respect to executions issued 
against property upon judgments of a court of 
record, and shall be entitled to the same fees for 
his services in executing the order, to be collected 

in the same manner. Upon the issuance of said 
order to the sheriff, in the event the delinquent 
taxpayer shall be the operator of any franchise 
bus carrier or franchise hauler vehicle, the fran- 
chise certificate issued to such operator shall be- 
come null and void and shall be cancelled by the 
utilities commissioner, and it shall be unlawful for 
any such franchise bus carrier or the operator of 
any franchise hauler vehicle to continue the oper- 
ation under said franchise. 

2. Bank deposits, rents, salaries, wages, and all 

other choses in action or property incapable of 
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manual levy or delivery, hereinafter called the in- 
tangible, belonging, owing, or to become due to 
any taxpayer subject to any of the provisions of 
this chapter, or which has been transferred by 
such taxpayer under circumstances which would 
permit it to be levied upon if it were tangible, shall 
be subject to attachment or garnishment as herein 
provided, and the person owing said intangible, 

matured or unmatured, or having same in his pos- 

session or control, hereinafter called the garnishee, 
shall become liable for all sums due by the tax- 
payer under this chapter to the extent of the 
amount of the intangible belonging, owing, or to 
become due to the taxpayer subject to the set off 

of any matured or unmatured indebtedness of the 
taxpayer to the garnishee. To effect such attach- 
ment or garnishment the commissioner of motor 

vehicles shall serve or cause to be served upon the 
taxpayer and the garnishee a notice as hereinafter 
provided, which notice may be served by any dep- 
uty or employee of the commissioner of motor ve- 

hicles or by any officer having authority to serve 

summonses. Said notice shall show: 

(1) The name of the taxpayer and his address, 
if known: 

(2) The nature and amount of the tax, and the 
interest and penalties thereon, and the year or 

years for which the same were levied or assessed, 
and 

(3) Shall be accompanied by a copy of this sub- 
section, and thereupon the procedure shall be as 
follows: 

If the garnishee has no defense to offer or no 
set off against the taxpayer, he shall, within ten 
days after service of said notice, answer the same 
by sending to the commissioner of motor vehicles 
by registered mail a statement to that effect, and 

if the amount due or belonging to the taxpayer is 

then due or subject to his demand, it shall be re- 

mitted to the commissioner with said statement, 
but if said amount is to mature in the future, the 
statement shall set forth that fact and the same 
shall be paid to the commissioner upon maturity, 
and any payment by the garnishee hereunder shall! 
be a complete extinguishment of any liability 
therefor on his part to the taxpayer. If the gar- 
nishee has any defense or set off, he shall state the 
same in writing under oath, and, within ten days 
after service of said notice, shall send two copies 
of said statement to the commissioner by regis- 

tered mail; if the commissioner admits such de- 
fense or set off, he shall so advise the garnishee 

in writing within ten days after receipt of such 
statement and the attachment or garnishment 
shall thereupon be discharged to the amount re-— 

quired by such defense or set off, and any amount 
attached or garnished hereunder which is not» 
affected by such defense or set off shall be re- 

mitted to the commissioner as above provided in 

cases where the garnishee has no defense or set 
off, and with like effect. If the commissioner shall 
not admit the defense or set off, he shall set forth 

in writing his objections thereto and shall send a | 
copy thereof to the garnishee within ten days after 
receipt of the garnishee’s statement, or within. 
such further time as may be agreed on by the: 
garnishee, and at the same time he shall file a) 
copy of said notice, a copy of the garnishee’s: 
statement, and a copy of his objections thereto in if 
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the superior court of the county where the gar- 
nishee resides or does business where the issues 
made shall be tried as in civil actions. 

If judgment is entered in favor of the commis- 
sioner of motor vehicles by default or after hear- 
ing, the garnishee shall become liable for the taxes, 

interest and penalties due by the taxpayer to the 
extent of the amount over and above any defense 
or set off of the garnishee belonging, owing, or to 
become due to the taxpayer, but payments shall 

not be required from amounts which are to be- 
come due to the taxpayer until the maturity there- 
of, nor shall more than ten per cent of any tax- 
payer’s salary or wages be required to be paid 
hereunder in any one month. The garnishee may 
satisfy said judgment upon paying said amount, 
and if he fails to do so, execution may issue as 

provided by law. From any judgment or order 
entered upon such hearing either the commissioner 
of motor vehicles or the garnishee may appeal as 
provided by law. If, before or after judgment, 
adequate security is filed for the payment of said 
taxes, interest, penalties, and costs, the attach- 
ment or garnishment may be released or execution 
stayed pending appeal, but the final judgment shall 

_ be paid or enforced as above provided. The tax- 
payer’s sole remedies to question his liability for 
said taxes, interest, and penalties shall be those 

provided in § 105-267, as now or hereafter amended 

or supplemented. If any third person claims any 
intangible attached or garnished hereunder and 
his lawful right thereto, or to any part thereof, is 

shown to the commissioner, he shall discharge the 
attachment or garnishment to the extent necessary 
to protect such right, and if such right is asserted 
after the filing of said copies as aforesaid, it may 

be established by interpleader as now or hereafter 
provided by the General Statutes in cases of at- 
tachment and garnishment. In case such third 

party has no notice of proceedings hereunder, he 
shall have the right to file his petition under oath 
with the commissioner at any time within twelve 
months after said intangible is paid to him and if 
the commissioner finds that such party is lawfully 
entitled thereto or to any part thereof, he shall pay 
the same to such party as provided for refunds by 
§ 105-407 and if such payment is denied, said par- 

ty may appeal from the determination of the com- 
missioner to the superior court of Wake county or 
to the superior court of the county wherein he re- 
sides or does business. The intangibles of a tax- 
payer shall be paid or collected hereunder only to 
the extent necessary to satisfy said taxes, interest, 
penalties, and costs. Except as hereinafter set 
forth, the remedy provided in this section shall not 
be resorted to unless a warrant for collection or 
execution against the taxpayer has been returned 
unsatisfied: Provided, however, if the commis- 
sioner is of opinion that the only effective remedy 
is that herein provided, it shall not be necessary 
that a warrant for collection or execution shall be 
first returned unsatisfied, and in no case shall it 
be a defense to the remedy herein provided that a 
warrant for collection or execution has not been 
first returned unsatisfied: Provided, however, that 
no salary or wage at the rate of less than two 
hundred dollars ($200.00) per month, whether 
paid weekly or monthly, shall be attached or gar- 
nished under the provisions of this section. 

3. In addition to the remedy herein provided, 
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the commissioner of motor vehicles is authorized 
and empowered to make a certificate setting forth 
the essential particulars relating to the said tax, 
including the amount thereof, the date when the 

same was due and payable, the person, firm, or 
corporation chargeable therewith, and the nature 

of the tax, and under his hand and seal transmit 
the same to the clerk of the superior court of any 
county in which the delinquent taxpayer resides 

or has property; whereupon, it shall be the duty of 

the clerk of the superior court of the county to 
docket the said certificate and index the same on 
the cross index of judgments, and execution may 

issue thereon with the same force and effect as an 
execution upon any other judgment of the su- 
perior court; said tax shall become a lien on realty 

only from the date of the docketing of such cer- 
tificate in the office of the clerk of the superior 
court and on personalty only from the date of the 
levy on such personalty and upon execution there- 
on no homestead or personal property exemption 

shall be allowed. if 

4. The remedies herein given are cumulative 
and in addition to all other remedies provided by 
law for the collection of said taxes. (1937, c. 407, 
Soovel 94, Ceol 0, Sa 4.) 

Editor’s Note.—The 1945 amendment rewrote this section. 

Part 8. Anti-Theft and Enforcement Provisions. 

§ 20-110. When registration shall be rescinded. 
(d) The department shall rescind and cancel the 

certificate of title to any vehicle which has been 
erroneously issued or fraudulently obtained or is 
unlawfully detained by anyone not entitled to pos- 
session, 

(e) The department shall rescind and cancel 
the license and dealer plates issued to any person 
when it is found that false or fraudulent state- 
ments have been made in the application for the 
same, and when and if it is found that the appli- 
cant does not have a bona fide place of business 
as provided by this article. (1937, c. 407, s. 74; 
1945, c. 576, s. 5; 1947, c. 220, s. 4.) 
Editor’s Note.—The 1945 amendment added subsection 

(d), and the 1947 amendment added subsection (e). As the 
rest of the section was not affected by the amendments it 
is not set out. 

§ 20-111. Violation of registration provisions. 
(b) To display or cause or permit to be dis- 

played or to have in possession any registration 
card, certificate of title or registration number 
plate knowing the same to be fictitious or to have 
been canceled, revoked, suspended or altered, or 
to wilfully display an expired license or registra- 
tion plate on a vehicle knowing the same to be 
expired. 

(d) To fail or refuse to surrender to the de- 
partment, upon demand, any title certificate, reg- 
istration card or registration number plate which 
has been suspended, canceled or revoked as in 
this article provided. 

(e) To use a false or fictitious name or ad- 
dress in any application for the registration of 
any vehicle or for a certificate of title or for any 
renewal or duplicate thereof, or knowingly to 
make a false statement or knowingly to conceal 
a material fact or otherwise commit a fraud in 
any such application. A violation of this subsec- 
tion shall constitute a misdemeanor punishable in 
the discretion of the court not to exceed two 
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years, (1937, c. 407, s. 75; 1943, c, 592, s. 2; 1945, 
c. 576, s. 6; c. 635; 1949, c. 360.) 

’ The first 1945 amendment added at the end of subsection 
(b) the words ‘or to wilfully display an expired license 
or registration plate or. a vehicle knowing the same to be 
expired.”” The second 1945 amendment inserted a comma 
after the words ‘‘certificate’ in line two of subsection (d). 
The 1949 amendment rewrote subsection (e). As only these 
subsections were affected by the amendments the rest of 

the section is not set out. 

Part 9. The Size, Weight, Construction and 
Equipment of Vehicles. 

§ 20-116. Size of vehicles and loads. 
(e) No combination of vehicles coupled together 

shall consist of more than two units and no such 
combination of vehicles shall exceed a total length 
of forty-eight feet exclusive of front and rear 
bumpers, subject to the following exceptions: Said 
length limitation shall not apply to vehicles oper- 
ated in the daytime when. transporting poles, pipe, 
machinery or other objects of a structural nature 
which cannot readily be dismembered, nor to such 
vehicles transporting such objects operated at 
nighttime by a public utility when required for 
emergency repair of public service facilities or 
properties, but in respect to such night transpor- 
tation every such vehicle and the load thereon shall 
be equipped with a sufficient number of clearance 
lamps on both sides and marker lamps upon the 
extreme ends of said projecting load to clearly 
mark the dimensions of such load: Provided, 
that the state highway and public works commis- 
sion shall have authority to designate any high- 
ways upon the state system as light-traffic roads 
when, in the opinion of the commission, such 

roads are inadequate to carry and will be in- 
juriously affected by the maximum load, size, and/ 
or width of trucks or busses using such roads as 
herein provided for, and all such roads so desig- 
nated shall be conspicuously posted as_ light- 
traffic roads and the maximum load, size and/or 
width authorized shall be displayed on proper 
signs erected thereon. The operation of any ve- 
hicle whose gross load, size and/or width exceed 
the maximum shown on such signs over the roads 
thus posted shall constitute a misdemeanor: Pro- 
vided further, that no standard concrete highway, 
or other highway built of material of equivalent 
durability, and not less than eighteen feet in 
width, shall be designated as a light-traffic road: 
Provided further, that the limitations placed on 
any road shall not be less than eighty per cent 
(80%) of the standard weight, unless there shall 
be available an alternate improved route of not 
more than twenty per cent (20%) increase in the 

distance; provided, however, that such restriction 

of limitations shall not apply to any county road, 
farm-to-market road, or any other road of the 
secondary system. 

(1945, c. 2427 s. 1° 1947,"'c. 844.) 

Editor’s Note.— 

The 1945 amendment substituted “forty-eight”? for “forty- 
five” in line four of subsection (e), and the 1947 amend- 
ment added the proviso at the end of the subsection. As 
the other subsections were not changed they are not set 
out. 

Cited in Hobbs v. Drewer, 226 N. C. 146, 37 S. E. (2d) 
121. 

§ 20-117.1. Equipment required on all semi-trail- 
ers operated by contract or franchise haulers.—(a) 
On every semi-trailer having a gross weight in 
excess of 3,000 pounds there shall be at least the 
following lighting devices and reflectors: 
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(1) On the front, two amber clearance lamps, 
one at each side. 

(2) On the rear, one red tail lamp; one red or 
amber stop light; two red clearance lamps, one 
at each side; two red reflectors, one at each side. 

(3) On each side, one amber side-marker lamp, 

located at or near the front; one red side-marker 
lamp, located at or near the rear; one amber re- 

flector, located at or near the front; one red re- 

flector, located at or near the rear. 

(b) Side-marker lamps may be combined with 
clearance lamps. Side-marker lamps may be in 
combination with clearance lamps and may use 
the same light source. 

(c) Clearance, side-marker and tail lamps shall 
when lighted be capable of being seen at a dis- 
tance of 500 feet under normal atmospheric con- 

ditions during the time when lights are required. 
(d) Stop lights shall be actuated by applica- 

tion of the service (foot) brakes and shall be ca- 
pable of being seen and distinguished from a dis- 
tance of 100 feet to the rear of the motor vehicle 
in normal daylight; but shall not project a glar- 
ing or dazzling light. The stop light may be in- 
corporated with the tail lamp. 

(e) Every reflector mounted on a motor vehicle 
shall be of such size and characteristics as to be 
readily visible at night from all distances within 

500 feet to 50 feet from the motor vehicle when 
directly in front of a normal headlight beam. 
Whether or not the rear reflectors are incorpo- 
rated in tail lamps, they shall be located on the 

rear of the motor vehicle at opposite sides and 
shall also meet the requirements as to visibility 

as set forth in this paragraph. 
(f) Rear-vision mirror, Every tractor shall be 

equipped with at least one rear-vision mirror, 
firmly attached to the motor vehicle and so lo- 
cated as to reflect to the driver a view of the 
highway to the rear. 

(g) Fuel container not to project. No part of 
any fuel tank or container or intake pipe shall 
project beyond the sides of the motor vehicle. 

(h) Flag or light at end of load. Whenever 
the load on any vehicle shall extend more than 
four feet beyond the rear of the bed or body 
thereof, there shall be displayed at the end of 
such load, in such position as to be clearly visi- 
ble at all times from the rear of such load, a red 
flag not less than twelve inches both in length 
and width, except that between one-half hour 
after sunset and one-half hour before sunrise 
there shall be displayed at the end of any such 
load a red light plainly visible under normal at- 
mospheric conditions at least two hundred feet 
from the rear of such vehicle. (1949, c. 120%, s. 1.) 

§ 20-118. Weight of vehicles and load.—No 
vehicle or combination of vehicles shall be moved — 
or operated on any highway or bridge when the 
gross weight thereof exceeds the limits specified 
below: 

(a) When. the wheel is equipped with high-. 
pressure pneumatic, solid rubber or cushion tire, 

eight thousand pounds. 
(b) When the wheel is equipped with low- 

pressure pneumatic tire, nine thousand pounds. _ 
(c) The gross weight on any one axle of the’ 

vehicle when the wheels attached to said axle 
are equipped with high-pressure solid rubber or’ 

cushion tires, sixteen thousand pounds. 
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(d) When the wheels attached to said axle 
are equipped with low-pressure pneumatic tires, 
eighteen thousand pounds. 

(e) For the purposes of this section an axle 
load shall be defined as the total load on all 
wheels whose centers are included within two 
parallel transverse vertical planes not more than 
forty-eight inches apart. 

(f) For the purposes of this section every pneu- 
matic tire designed for use and used when in- 
flated with air to less than one hundred pounds 
pressure shall be deemed a low-pressure pneu- 
matic tire, and every pneumatic tire inflated to 
one hundred pounds pressure or more shall be 
deemed a high-pressure pneumatic tire. 

(zg) The gross weight of any vehicle having 
two axles shall not exceed thirty thousand 
pounds, unless used in connection with a combi- 
nation consisting of four axles or more. For the 
purpose of determining the maximum weight to 
be allowed for passenger busses to be operated 

upon the highways of this State, the commis- 
sioner of motor vehicles shall require, prior to 
the issuance of license, a certificate showing 

the weight of such bus when fully equipped for 
the road; and no such bus shall be licensed ex- 
cept those heretofore in use in this State if the 
weight fully equipped shall exceed twenty-two 
thousand, five hundred (22,500) pounds; and no 
special permit shall be issued for any bus in ex- 
cess of the limits herein specified. 

(h) The gross weight of any vehicle or combi- 
nation of vehicles having three axles shall not 
exceed forty-four thousand pounds. For the pur- 
pose of determining gross weight, no axle shall 
be considered unless the wheels thereof are 
equipped with adequate brakes. 

(i) The gross weight of any vehicle or combi- 

nation of vehicles having four or more axles shall 
not exceed fifty-six thousand pounds. For the 
purpose of determining gross weight, no axle 
shall be considered unless the wheels thereof are 
equipped with adequate brakes. 

(j) The gross weight with normal load of pas- 
sengers of any vehicle propelled by electric power 
obtained from trolley wires, but not operated up- 

on rails, commonly known as an electric trackless 
trolley coach, which is operated as a part of the 
general trackless trolley system of passenger 
transportation of the city of Greensboro and vi- 
cinity, shall not exceed thirty thousand pounds. 

(k) No vehicle shall be operated on any high- 
way the weight of which, resting on the surface 
of such highway, exceeds six hundred pounds 
upon any inch of tire roller or other support. 

(1) Provided, however, that no vehicle or com- 
bination of vehicles which has an axle load in 
excess of eighteen thousand (18,000) pounds shall 
be allowed on any highway or portion of high- 
way that has not been designated by the state 
highway and public works commission as a 
heavy duty highway. 
Any vehicle or combination of vehicles may 

exceed the weight limitations hereinbefore set 
out by not more than five per centum (5%). Ve- 
hicles or combinations of vehicles having a gross 
weight in excess of forty thousand (40,000) 
pounds shall not be licensed or allowed to use 
the highways of the State, unless the engine fur- 
nishing the motive power of such vehicle or com- 
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bination of vehicles shall have a piston displace-_ 
ment of three hundred (300) cubic inches, or 
more, Vehicles or combinations of vehicles hav- 
ing a gross weight in excess of fifty thousand 
(50,000) pounds shall not be licensed or allowed 
to use the highways of the State, unless the en- 

gine furnishing the motive power of such vehicles 
or combinations of vehicles shall have a piston 
displacement of three hundred fifty (350) cubic 
inches, or more, (1937, c. 407, s. 82; 1943, c. 

213; Ss. 2;°1943, ce. 726,784; 1945, c. 242, is. 2 ¢. 

5609. Se Cig DUG, ose eed Otten Cael Osos 1949) cl 207. 

s. 2.) 
The 1949 amendment rewrote this section. 

§ 20-118.1. Peace officer may weigh vehicle 
and require removal of excess load.—Any peace 
officer having reason to believe that the weight of 
a vehicle and load is unlawful is authorized to 
weigh the same either by means of portable or 
stationary scales, and may require that such ve- 
hicle be driven to the nearest scales in the event 
such scales are within two miles. The officer may 
then require the driver to unload immediately such 
portion of the load as may be necessary to de- 
crease the gross weight of such vehicle to the 
maximum therefor specified in this article. All 
material so unloaded shall be cared for by the 
owner or operator of such vehicle at the risk of 

such owner or operator. (1927, c. 148, s. 37; 1949, 
c. 1207, s. 3.) 
The 1949 amendment added the last sentence to this sec- 

tion, 

§ 20-120. Operation of flat trucks on state high- 
ways regulated; trucks hauling leaf tobacco in 
barrels or hogsheads.—It shall be unlawful for any 

person, firm or corporation to operate, or have op- 

erated on any public highway in the state any 
open, flat truck loaded with logs, cotton bales, 
boxes or other load piled on said truck, without 
having the said load securely fastened on said 
truck. Any person violating the provisions of this 
paragraph shall be guilty of a misdemeanor and 
upon conviction shall be fined not more than fifty 
dollars or imprisoned not more than thirty days, 

It shall be unlawful for any firm, person or cor- 
poration to operate or permit to be operated on any 
highway of this state a truck or trucks on which 
leaf tobacco in barrels or hogsheads is carried 
unless such barrels or hogsheads are reasonably 

securely fastened to such truck or trucks by metal 
chains or wire cables or tarpaulin, or manila or 
hemp ropes of not less than one-half inch in 
diameter, to hold said barrels or hogsheads in 
place under any ordinary traffic or road condition. 
Any person violating the provisions of this para- 
graph shall be guilty of a misdemeanor and upon 
conviction shall be fined not more than fifty dol- 
lars ($50.00) or imprisoned not more than thirty 
(30) days: Provided that the provisions of this 
paragraph shall not apply to any truck or trucks 

on which the hogsheads or barrels of tobacco 
are arranged in a single layer, tier, or plane, it 
being the intent of this paragraph to require the 
use of metal chains or wire cables only when 
barrels or hogheads of tobacco are stacked or 
piled one upon the other on a truck or trucks. 
Nothing in this paragraph shall apply to trucks 
engaged in transporting hogsheads or barrels of 
tobacco between factories and storage houses of 

the same company unless such hogsheads or bar- 
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rels are placed upon the truck in tiers. In the 

event the hogsheads or barrels of tobacco are 

placed upon the truck in tiers same shall be 

securely fastened to the said truck as hereinbefore 

provided in this paragraph. (1939, c. 114; 1947, 

c. 1094.) 

Editer’s Note.—The 
paragraph. 

§ 20-124. Brakes. 
Violation of this section is negligence per se, but such 

violation must be proximate cause of injury to become ac- 

tionable. Tysinger v. Coble Dairy Products, 225 N. C. 

717, 36 S. E. (2d) 246, 250. 
A charge as to proper brakes on motor vehicles, in com- 

pliance with this section, where the evidence shows no 

mention of brakes, is a harmless inadvertence. Hopkins 

v. Colonial Stores, 224 N. C. 137, 29 S. E. (2d) 455. 

Cited in Atkins v. White Transp. Co., 224 N. C. 688, 32 

S. E. (2d) 209 (dis. op.). 

§ 20-129. Required lighting equipment of ve- 

hicles. 
(d) Rear Lamps: Every motor vehicle and 

every trailer or semi-trailer which is being drawn 

at the end of a train of vehicles shall carry at the 

rear a lamp of a type which has been approved by 

the commissioner and which exhibits a red light 
plainly visible under normal atmospheric condi- 

tions from a distance of five hundred feet to the 

rear of such vehicle, and so constructed and placed 

that the number plate carried on the rear of such 

vehicle shall under like conditions be so illumi- 

nated by a white light as to be read from a dis- 

tance of fifty feet to the rear of such vehicle, and 
every trailer or semi-trailer shall carry at the rear, 
in addition to a rear lamp as above specified, a 

red reflector of a type which has been approved by 

the commissioner and which is so designed, lo- 

cated as to a height and maintained as to be visible 
for at least five hundred feet when opposed by a 

motor vehicle displaying lawful undimmed head- 

lights at night on an unlighted highway. Such 

reflector shall be placed at the extreme end of the 

load. 
Notwithstanding the provision of the first para- 

graph of this subsection, it shall not be necessary 

for a trailer, licensed for not more than 2500 
pounds, to carry or be equipped with a rear lamp, 
provided such vehicle is equipped with and carries 
at the rear two red reflectors, each not less than 
four inches in diameter, and to be of a type ap- 

proved by the commissioner, and which are so 
designed, located as to height and maintained as 
for each reflector to be visible for at least five 

hundred feet when approached by a motor vehicle 

displaying lawful undimmed headlights at night 
on an unlighted highway, such reflectors to be 
placed at the extreme end of the load. 

(1947, c. 526.) 
Editor’s Note.— 
The 1947 amendment added the second paragraph of sub- 

section (d). As the rest of the section was not affected 
by the amendment it is not set out. 
Purpose of Section.—This section was enacted to minimize 

the hazards incident to the movement of motor vehicles 
upon the public roads during the nighttime. Thomas v. 
Thurston Motor Lines, 230 N. C. 122, 52 S. E. (2d) 377. 

Violation as Negligence Per Se.—The operation of a 
tractor-trailer on the highways at night without the rear 
and clearance lights burning as required by this section 
is negligence per se. Thomas vy. Thurston Motor Lines, 
230 Ne Cu 122. See Sambee (208 to//« 

Disabled Vehicle. — A tractor-trailer standing on the 
paved portion of a highway a‘ nighttime is required to have 
the rear and clearance lights burning as provided by this 
section, regardless of whether or not the vehicle is disabled 

1947, amendment added the second 
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within the meaning of § 20-161(c). Thomas y. Thurston 
Motor Lines, 230 N.. C...122, 52S. BF. (2d): 377. 
Bicycle Being Carried by Pedestrian.—Plaintiff’s evidence 

was to the effect that at nighttime he was carrying a 
child’s bicycle, too small for him to ride, across a street 
intersection to a repair shop, and that he was hit by a 
vehicle entering the intersection against the stop light at 
a high rate of speed. The court held that the refusal to 
give defendants’ requested instruction that the failure to 
have a light on the bicycle was a violation of subsec- 
tion (f) of this section was not error, since under the 
circumstances plaintiff was a pedestrian rather than a 
cyclist. Holmes vy. Blue Bird Cab, 227 N. C. 581, 582, 
43.48; CB (2d) 173 ; 
Evidence Requiring Submission to Jury.—Evidence that 

the car in which plaintiff was riding as a guest struck de- 
fendant’s trailer which was standing across the highway 
in the car’s lane of traffic, and that the trailer did not have 
burning the lights required by this section, is sufficient to 
overrule defendant’s motion to nonsuit and motion for a 
directed verdict in its favor on the issue of negligence, since 
the question of proximate cause under the evidence is for 
the jury. Thomas yv. Thurston Motor Lines, 230 N, C. 
122 fad. Oe Eye (2) eos ds 
Applied in McKinnon y. Howard Motor Lines, 228 N. 

C. 132, 44 S. E. (2d) 735; Pascal v. Burke Transit Co., 229 
IN. 9Ge £435))-500S. OE. 2d) 3534. 

§ 20-130.1. Use of red lights on front of vehicles 
prohibited; exceptions.—It shall be unlawful for 
any person to drive upon the highways of this 
state any vehicle displaying red lights visible from 
the front of said vehicle. The provisions of this 
section shall not apply to police cars, highway 
patrol cars, ambulances, wreckers, fire fighting 
vehicles or vehicles of a voluntary lifesaving 
organization that have been officially approved by 
the local police authorities and manned or oper- 
ated by members of such organization while on 

official call or to such lights as may be prescribed 
by the Interstate Commerce Commission, (1943, 
¢. "22631947, *c1/ 1082?) 
Editor’s Note.—The 1947 amendment rewrote the second 

sentence, 

§ 20-134. Lights on parked vehicles. 
Viclation Is Negligence Per Se.— 
Parking on a paved highway at night, without flares or 

other warning, is negligence. Allen v. Dr. Pepper Bot- 

tling: ‘Co,; 72238 N@.118)"25 8S.) Ba (2d) 38s: 
Cited in McKinnon vy. Howard Motor Lines, 

132), 443,S. e352, 1(2d), 735. 
. 

§ 20-186.1. Location of television viewers.—No 
person shall drive any motor vehicle equipped 
with any television viewer, screen, or other means 
of visually receiving a television broadcast which 
is located in the motor vehicle at any point for- 

ward of the back of the driver’s seat, or which is 

visible to the driver while operating the motor 
vehicle. (1949, c. 583, s. 4.) 

228 N. C. 

Part 10. Operation of Vehicles and Rules of 
the Road. 

§ 20-188. Persons under the influence of in- 
toxicating liquor or narcotic drugs. 

Cross Reference.—For cases construing a similar section 
now repealed, see note to § 14-387 in original. 

Necessity That Causal Connection Be Shown.—The vio- 
lation of § 20-154 and this section, if conceded, is not suffi- 
cient to sustain a prosecution for involuntary manslaugh- 
ter, unless a causal relation is shown between the breach 
of the statute and the death. State v. Lowery, 223 N, C. 
SOS M2 7ia ously sas (2d) bok: 

Violation Must Be Shown Beyond a Reasonable Doubt.— 
Before the state is entitled to a conviction under this 
section, it must show beyond a reasonable doubt that the 
defendant was driving a motor vehicle on a public high- 
way of the state while under the influence of intoxicating 
liquor or narcotic drugs. State v. Carroll, 226 N. C. 237, 
37 S. E. (2d) 688. 
Permitting Intoxicated Person to Drive-—When an owner 
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places his motor vehicle in the hands of an intoxicated 
_ driver, sits by his side, and permits him, without protest, 

to opera#e the vehicle on a public highway while in a state 
_ of intoxication, the owner is as guilty as the man at the 

wheel. State v. Gibbs, 227 N. C. 677, 678, 44 S. E. (2d) 
201. 

“Under the Influence’? Defined.—A person is under the 
influence of intoxicating liquor or narcotic drugs, within 
the meaning and intent of this section, when he has drunk 
a sufficient quantity of intoxicating beverages or taken a 
sufficient amount of narcotic drugs to cause him to lose 
the normal control of his bodily or mental faculties, or 
both, to such an extent that there is an appreciable im- 
pairment of either or both of these faculties. State v. 
Carrolle e226 iN Cau23/sG ik Si Man (2d) 688. 
In prosecution under this section, an instruction that 

defendant was under the influence of intoxicants if he had 
drunk a sufficient amount to make him think or act dif- 
ferently than he would otherwise have done, regardless of 
the amount, and that he was “under the influence” if his 
mind and muscles did not normally co-ordinate or if he 
was abnormal in any degree from intoxicants was held 
without error. State v. Biggerstaff, 226 N. C. 603, 39 S. 
E. (2d) 619. 

No Distinction between One Who Is Drunk and One 
under the Influence of Liquor.—The legislature did not in- 
tend that any distinction between a person who is drunk 
and one under the influence of liquor should be made in 
the interpretation and enforcement of this statute. State 
v. Carroll, 226 N. C. 237, 37 S. E. (2d) 688, 690. 

Instruction on Intoxication Held Erroneous.—An_instruc- 
tion that a person is under the influence of intoxicating 
liquor when “he has drunk a sufficient quantity of alco- 
holic liquor or beverage to affect, however slightly, his 
mind and his muscles, his mental and his physical facul- 
ties” is erroneous. State v. Carroll, 226 N. C. 237, 37S. 
E. (2d) 688. 

Sufficiency of Evidence of Intoxication.—The testimony 
of two witnesses to the effect that from the detection of 
some “foreign” odor of an intoxicant from the mouth of 
a man whom they had not seen before, and who had been 
knocked unconscious by a blow on the head, they were of 
opinion he was under the influence of intoxicating liquor, 
standing alone, was insufficient to constitute substantial 
evidence that the man, previously, while driving an auto- 
mobile on the highway, had been under the influence of 
intoxicants to the extent held necessary in State v. Car- 
roll, 226 N. C. 237, 37 S. E. (2d): 688, to constitute viola- 
tion of this section. State v. Flinchem, 228 N. C. 149, 150, 
44S. E. (2d) 724. 
Portion of Sidewalk as Highway.—The portion of a side- 

walk between a street and a filling station, open to the 
use of the public as a matter of right for the purposes of 
vehicular traffic, is a “highway’’ within the meaning of 
this section. State v. Perry, 230 N. C. 361, 53 S. E. (2d) 
288. 

When Nonsuit Proper.—Officers who reached the scene 
of an accident some thirty minutes after it occurred testi- 
fied that in their opinion defendant driver was intoxicated 
or under the influence of something, and one of them tes- 

tified that he smelled something on defendant’s breath, but 
both testified that they did not know whether defendant’s 
condition was due to drink or to injuries sustained by him 
in the accident. It was held that the evidence raises no 
more than a suspicion or conjecture as to whether defend- 
ant was driving under the influence of liquor or narcotic 
drugs, and defendant’s motion as of nonsuit should have 
been allowed. State v. Hough, 229 N. C. 532, 50 S, E. (2d) 
496. 
Evidence held sufficient to be submitted to the jury on a 

charge of driving a motor vehicle on the highways while 
under the influence of intoxicants in violation of this sec- 
tion. State v. Blankenship, 229 N. C. 589, 50 S. E. (2d) 
724, 

In Presecution for Manslaughter.—Evidence that defend- 
ant was driving on the public highways of the state while 
under the influence of intoxicating liquor in violation of 
this section, and was driving recklessly in violation of § 
20-140, which proximately caused the death of a passen- 
ger in his car, is sufficient to be submitted to the jury in 
a prosecution for manslaughter. State y. Blankenship, 
229 N. C. 589, 50 S. E. (2d) 724. 

Duty of Judge to Charge as to Good Character of De- 
fendant.—Where defendant was charged with operating a 
motor vehicle on the public highway while under the in- 
fluence of intoxicating liquor, in the absence of request 
it was not incumbent upon the trial judge to charge specifi- 
cally as to the effect of evidence of the good character of the 
defendant. This was not an essential feature of the case, 
State v. Glatly, 230 N. C. 177, 52 S. E. (2d) 277. 
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§ 20-140. Reckless driving. 

Duty to Keep Car under Control and Decrease Speed When 
Special Hazards Exist—The driver of an automobile is 
required at all times to operate his vehicle with due re- 
gard to traffic and conditions of the highway, and keep 
his car under control and decrease speed when special 
hazards exist by reason of weather or highway condi- 
tions or when necessary to avoid colliding with any other 
vehicle, This requirement, as expressed in this section 
and § 20-141, constitutes the hub of the motor vehicle 
law around which other provisions regulating the opera- 
tion of motor vehicles revolve. Cox v. Tee, 230 N.C. 155, 
52.9. E., (2d) 355, 
Ability to Stop within Radius of Lights—And one who 

operates a motor vehicle during the nighttime must take 
notice of the existing darkness which limits visibility to 
the distance his headlights throw their rays, and he must 
operate his motor vehicle in such manner and at such speed 
as will enable him to stop within the radius of his lights. 
Cox v. Lee, 230 N. C. 155, 52 S. FE. (2d) 355. 
Sufficiency of Evidence for Jury.— 
Allegation that defendant violated the provisions of this 

section, in that truck was operated carelessly and heed- 
lessly in willful and wanton disregard of rights and safety 
of others, at a speed and in a manner to endanger or be 
likely to endanger person and property and by operating 

same to the left, when he could have turned to the right 
and passed without striking plaintiff’s testator, was not 
supported by evidence. Tysinger vy. Coble Dairy Products, 
225. N.C. 717, 36:S. E; (2d) 246, 251. 

Evidence held sufficient to be submitted to the jury on 
a charge of reckless driving in violation of this section. 
State v. Blankenship, 229 N. C. 589, 50 S. E. (2d) 724; 
State v. Holbrook, 228 N. C. 620, 46 S. E. (2d) 843. 
In Prosecution for Manslaughter.—Evidence that defend- 

ant was driving on the public highways of the state while 
under the influence of intoxicating liquor in violation of § 
20-138, and was driving recklessly in violation of this sec- 
tion, which proximately caused the death of a passenger in 
his car, is sufficient to be submitted to the jury in a pros- 
ecution for manslaughter. State y. Blankenship, 229 N. 
C589 SOS. Hand) 724: 
Evidence held sufficient to justify conviction of reckless 

driving, State v. Steelman, 228 N. C. 634, 46 S. E. (2d) 
845. 
The state’s evidence tending to show that defendant was 

driving some eighty to ninety miles per hour over a high- 
way on which several other vehicles were moving at the 
time, is sufficient to overrule defendant’s motion to non- 
suit and sustain a conviction of reckless driving. State 
Vie Vianhoy ss 2300 NaC. 11625052 (Sits) «(2d)9 278; 

The charge in a prosecution for reckless driving was held 
to be in substantial compliance with the requirements of § 
1-180. State v. Vanhoy, 230 N. C. 162, 52 S. EB. (2d) 278. 

Applied in State vy. Flinchem, 228 N. C. 149, 44 S. E. 
(2d) 724. 

Quoted in State v. Wooten, 228 N. C. 628, 46 S. E. (2d) 
868. 

Cited in Hoke y. Atlantic Greyhound Corp., 226 N. C. 
692, 40 S. E. (2d) 345. 

§ 20-141, Speed restrictions—(a) No person 
shall drive a vehicle on a highway at a speed 

greater than is reasonable and prudent under the 
conditions then existing. 

(b) Except as otherwise provided in this chap- 
ter, it shall be unlawful to operate a vehicle in 
excess of the following speeds: 

1, Twenty miles per hour in any business dis- 
trict; 

2. Thirty-five miles per hour in any residential 
district; 

3. Forty-five miles per hour in places other 
than those named in paragraphs 1 and 2 of this 
subsection for vehicles other than passenger cars, 
regular passenger vehicles, pick-up trucks of less 
than one ton capacity, and school busses loaded 
with children; 

4. Fifty-five miles per hour in places other than 
those named in paragraphs 1 and 2 of this sub- 
section for passenger cars, regular passenger 
carrying vehicles, and pick-up trucks of less than 
one ton capacity, 
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(c) The fact that the speed of a vehicle is lower 
than the foregoing limits shall not relieve the 
driver from the duty to decrease speed when 
approachins and crossing an intersection, when 

approaching and going around a curve, when 
approaching a hill crest, when traveling upon 
any narrow or winding roadway, or when special 

hazard exists with respect to pedestrians or other 
traffic or by reason of weather or highway con- 
ditions, and speed shall be decreased as may be 
necessary to avoid colliding with any person, 
vehicle, or other conveyance on or entering the 
highway in compliance with legal requirements 
and the duty of all persons to use due care. 

(d) Whenever the state highway and public 
works commission shall determine upon the basis 
of an engineering and traffic investigation that 
amy speed hereinbefore set forth is greater than 
is reasonable or safe under the conditions found 
to exist at any intersection or other place or upon 
any part of a highway, said commission shall 
determine and declare a reasonable and _ safe 
speed limit thereat, which shall be effective when 
appropriate signs giving notice thereof are erected 
at such intersection or other place or part of the 
highway. 

(e) The foregoing provisions of this section 
shall not be construed to relieve the plaintiff in 
any civil action from the burden of proving negli- 
gence upon the part of the defendant as the 
proximate cause of an accident. 

(f) Whenever local authorities within their re- 
spective jurisdictions determine, upon the basis 
of an engineering and traffic investigation, that 
the speed permitted under this article at any in- 
tersection is greater than is reasonable or safe 
under the conditions found to exist at such inter- 
section, such local authority shall determine and 
declare a reasonable and safe speed limit thereat, 

which shall be effective when appropriate signs 
giving notice thereof are erected at such intersec- 
tion or upon the approaches thereto: 

(f1) Local authorities in their respective juris- 
dictions may in their discretion fix by ordinance 
such speed limits as they may deem safe and 
proper on those streets which are not a part of 
the state highway system and which are not 
maintained by the state highway and_ public 
works commission, but no speed limit so fixed 
for such streets shall be less than twenty-five 
miles per hour, and no such ordinance shall be- 
come or remain effective unless signs have been 
conspicuously placed giving notice of the speed 
limit for such streets. A violation of any ordi- 
nance adopted pursuant to the provisions of this 
subsection shall constitute a misdemeanor pun- 
ishable by a fine not to exceed fifty dollars 
($50.00) or a prison sentence of not more than 
thirty days. 

(g) Local authorities in their respective juris- 
dictions may, in their discretion, authorize by 
ordinance higher speeds than those stated in sub- 
section (b) hereof upon through highways or up- 
on highways or portions thereof where there are 
no intersections or between widely spaced inter- 
sections: Provided, that signs are erected giving 
notice of the authorized speed. 

Local authorities shall not have authority to 
modify or alter the basic rules set forth in sub- 
section (a) herein, nor in any event to authorize 
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by ordinance a speed in excess of fifty miles per 
hour. 

(h) No person shall drive a motor vehicle at 
such slow speed as to impede or block the normal 

and reasonable movement of traffic, except when 
reduced speed is necessary for safe operation or 
in compliance with law. Police officers are here- 

by authorized to enforce this provision by direc- 
tions to drivers, and in the event of wilful dis- 

obedience to this provision and refusal to com- 
ply with the direction of an officer in accordance 
herewith, the continued slow operation by a 
driver shall be a misdemeanor. 

(i) The state highway and public works com- 
mission shall have authority to designate and ap- 
propriately mark certain highways of the state as 
truck routes. 

(j) Any person violating any of the provisions 
of this section shall be guilty of a misdemeanor 
and shall be punished as provided in § 20-180. 
(1937, c. 297, s. 2; c, 407, s. 103; 1939, c. 275; 1941, 
Cf S475 1947, C. 1067; Ss. ‘173 1948) clo4h a fy 

Editor’s Note.—The 1947 amendment rewrote this section. 
The 1949 amendment inserted subsection (f1). 
For a brief comment of the 1949 amendment, see 27 N. 

C. Law Rev. 473. 
Regulation of Speed at Night.— 

Curves on the road and darkness are conditions a mo- 
torist is required to take into consideration in regulating 
his speed “as may be necessary to avoid colliding with any 
person, vehicle, or other conveyance.” He must operate 
his automobile at night in such manner and at such speed 
as will enable him to stop within the radius of his lights. 
Allen v. Dr. Pepper Bottling Co., 223 N. C. 118, 119, 25 S. 
E. (2d) 388. 
A motorist must operate his automobile at night in such 

manner and at such speed as will enable him to stop within 
the radius of his lights. Wilson vy. Central Motor Lines, 
230 N. C. 551, 54 S. E. (2d) 53; Allen v. Dr. Pepper Bottling 
Coi223 Ne Ce lisse 256 Sock. (2d) 3ee: 
One who operates a motor vehicle during the nighttime 

must take notice of the existing darkness which limits visi- 
bility to the distance his headlights throw their rays, and 
he must operate his motor vehicle in such manner and at 
such speed as will enable him to stop within the radius of 
his lights. Cox v. Lee, 230 N. C. 155, 52 S. E. (2d) 355. 

Colliding with Vehicle Parked on Highway at Night with- 
cut Signals.—The driver of a car is not required to antici- 
pate that vehicles will be parked on the highway at 
night without the warning signals required by statute, but 
this does not relieve him of the duty to keep a proper 
lookout and not to exceed a speed at which he can stop 
within the radius of his lights, taking into consideration 
the darkness and atmospheric conditions..Wilson v. Cen- 
tral Motor Lines, 230 N. C. 551, 54 S. E. (2d) 53. See § 
20-161(a). 

Where plaintiff’s own evidence discloses that his lights 
and brakes were in good condition, that he was driving 
with his lights full on at thirty-five miles per hour, that 
he could see 150 feet ahead despite the darkness and heavy 
fog, and that he failed to see any obstruction and hit the 
rear of a truck parked on the highway in his lane of 
traffic without lights or warning flares, the evidence dis- 
closes contributory negligence on his part as a matter of 
law. Wilson vy. Central Motor Lines, 230 N. C. 551, 54 
SAE. wey ss. 

Failure to Slacken Speed or Give Signal at Intersection.— 
Plaintiffs’ evidence tending to show that defendant’s tractor 
with trailer was being driven at a speed of 35 miles per — 
hour and entered an intersection with another highway 
without slackening speed or giving signal or warning, and 
collided with the truck in which plaintiffs’ intestates were 
riding, which had already entered the intersection, is suffi- 
cient to overrule defendant’s motions as of nonsuit on the 
issue of negligence, notwithstanding that defendant’s vehi- 
cle was being operated upon the dominant highway. Nich- 
ols v. Goldston, 228 N. C. 514, 46 S. E. (2d) 320. 

Limitation upon Privilege of Driving at Maximum Rate.— 
By provision of this section, speed in excess of that which 

is reasonable and prudent under the circumstances when 
special hazards exist by reason of traffic, weather or high- 
way conditions, is unlawful notwithstanding that the speed 
may be less than the prima facie limits prescribed. Hoke 

Ne 
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v. Attantie Greyhound Corp., 226 N. C. 692, 40 S. EB. (2d) 
345, 
Motorist Must Decrease Speed When Special Hazards 

Exist.—A speed greater than is reasonable and prudent 
under the conditions then existing is prohibited by this 
section, and the duty is imposed upon the driver to de- 
crease the speed of his automobile when special hazard 
exists with respect to pedestrians or other traffic. Ba- 
ker v. Perrott, 228 N. C. 558, 46 S. E. (2d) 461. 
The driver of an automobile is required at all times to 

operate his vehicle with due regard to traffic and condi- 
tions of the highway, and keep his car under control and 
decrease speed when special hazards exist by reason of 
weather or highway conditions or when necessary to avoid 
colliding with any other vehicle. This requirement, as 
expressed in this section and § 20-140, constitutes the hub 
of the motor vehicle law around which other provisions 
regulating the operation of motor vehicles revolve, Cox 
Voip ee;, 5230. New GC, 155,, 52, S4 J. .(2d):. 355. 
Curves and hills in the road are conditions a motorist is 

required to take into consideration in regulating his speed 
“as may be necessary to avoid colliding with any person, 
vehicle, or other conveyance.’ Tyson y. Ford, 228 N. 
ORAS ciatoe ts (2d)en 25. 
Evidence Tending to Show “Speed Greater than Is Rea- 

sonable and Prudent.”—Evidence tending to show that the 
driver of a truck was traveling 35 to 40 miles per hour 
in an early morning fog which limited visibility to 100 or 
125 feet, that he had overtaken a vehicle traveling in the 
same direction and was attempting to pass such vehicle 
250 or 300 feet before reaching a curve, and collided with 
plaintiff’s car which approached from the opposite direc- 
tion, was held sufficient to be submitted to the jury on 
the issue of the negligence of the driver of the truck. Win- 
field v. Smfth, 230 N. C. 392, 53 S. E. (2d) 251. 

Burden of Showing Proximate Cause.—Plaintiff in a civil 
action has the burden of showing that excessive speed, 
when relied upon by him, was a proximate cause of in- 
jury. Hoke y. Atlantic Greyhound Corp., 226 N. C. 692, 
40 S. E. (2d) 345. 
Sufficient Evidence to Overrule Defendant’s 

Nonsuit in Prosecution for Manslaughter.— 
The state’s evidence tending to show that defendant was 

driving some eighty to ninety miles per hour over a high- 
way whereon several other vehicles were moving at the 
time, is sufficient to overrule defendant’s motion to nonsuit 
and sustain a conviction of reckless driving under § 20-140, 
and driving at a speed in excess of fifty-five miles per hour 
in violation of this section. State vy. Vanhoy, 230 N. C. 162, 
B2ESa. bn (2d) 278. 

Under this section prior to the 1947 amendment, evidence 
of speed greater than was reasonable and prudent under the 
conditions then existing and, in any event, in excess of 45 
miles per hour, was evidence of negligence. Steelman v. 
Benfield, 228 N. C. 651, 46 S. E. (2d) 829. 
Under this section prior to the 1947 amendment, where 

plaintiff’s evidence tended to show that the driver was 
operating defendant’s bus at a rate of 40 to 50 miles an 
hour in heavy traffic around a curve on an upgrade, an 
instruction that a speed of 45 miles per hour, rather than 
a speed in excess of 45 miles per hour, was prima facie 
evidence that the speed was unlawful, was held not prej- 
udicial in view of the requirement in subsection 5(c) to 
reduce speed below the prima facie limits prescribed in 
traversing a curve or when special hazards exist with re- 
spect to other traffic. Garvey vy. Atlantic Greyhound Corp., 
B2st Near] 005.45, .S,0F4,(20). 58s 

Evidence Negativing Excessive Speed.—In Tysinger v. 
Coble Dairy Products, 225 N. C. 717, 36 S. E. (2d) 246, 250, 
it was held that in the light of admitted facts as to the 
length of marks on the shoulder of highway and the point 
at which truck came to rest, suggestion of a speed of 
forty-five miles per hour as the truck was leaving the 
highway and going on the shoulder was contrary to hu- 
man experience. 

Evidence held to show violation of this section, and to 
warrant submission to the jury of the issue of defendants’ 

Motion to 

negligence. Winfield vy. Smith, 230 N. C. 392, 53 S. E. (2d) 
m1, 

The charge, in a prosecution for reckless driving and 
driving at an excessive speed, both as to the statement of 
the evidence and the law arising on the essential features of 
the evidence, was held to be in substantial compliance with 
the requirements of § 1-180, State v. Vanhoy, 230 N. C, 
ide, 52S!) Bs’ (2d) 278. 

Mere Reading of This Section Held Insufficient.—The 
mere reading of the statutory speed regulations laid down 
in this section, without separating the irrelevant provi- 
sions from those pertinent to the evidence and without ap- 
plication of the relevant provisions of the evidence ad- 
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duced, is insufficient to meet the requirements of § 1-180, 
Lewis v. Watson, 229 N. C. 20, 47 S. E. (2d) 484. 
Necessity of Referring to Subsection 4(c).—So material 

is the application of subsection 4(c) to questions of lia- 
bility arising out of violation of statutory speed regula- 
tions where special hazards or unusual circumstances are 
shown that in Kolman y. Silbert, 219 N, C. 134, 12 S. E. 
(2d) 915, it was held error that the trial court in that case 
charged the jury as to the speed limits fixed by this section 
without calling attention to the clause above referred to. 
Garvey vy. Atlantic Greyhound Corp., 228 N. C. 166, 45 S. 
E. (2d) 58. 
Applied in Sparks y. Willis, 228 N. C. 25, 44S. E. (2d) 

343; State v. Blankenship, 229 N. C. 589, 50 S. E. (2d) 724. 
Cited in Crone v. Fisher, 223 N. C. 635, 27 S. E. (2d) 

642; Hobbs v. Queen City Coach Co., 225 N. C. 323, 331, 34 
S.eEtet2d) 2115 

§ 20-143. Vehicles must stop at certain railway 
grade crossings, 
As to article on automobile accidents at railroad cross- 

ings, see 23 N. C. Law Rev. 223. 

§ 20-145. When speed limit not applicable.— 
The speed limitations set forth in this article 
shall not apply to vehicles when operated with 
due regard for safety under the direction of the 
police in the chase or apprehension of violators 
of the law or of persons charged with or sus- 
pected of any such violation, nor to fire depart- 
ment or fire patrol vehicles when traveling in re- 
sponse to a fire alarm, nor to public or private 
ambulances when traveling in emergencies, nor 
to vehicles operated by the duly authorized offi- 
cers, agents and employees of the North Carolina 
Utilities Commission when traveling in perform- 
ance of their duties in regulating and checking 
the traffic and speed of busses, trucks, motor ve- 
hicles and motor vehicle carriers subject to the 
regulations and jurisdiction of the North Carolina 
Utilities Commission. This exemption shall not, 
however, protect the driver of any such vehicle 
from the consequence of a reckless disregard of 
the safety of others. (1937, c. 407, s. 107; 1947, 
c. 987.) 

Editor’s Note.—The 1947 amendment inserted the reference 
to the utilities commission. 

§ 20-146. Drive on right side of highway. 
A person walking along a public highway pushing a hand- 

cart is a pedestrian within the purview of § 20-174(d), and 
is not a driver of a vehicle within the meaning of this sec- 
tion and § 20-149. Lewis v. Watson, 229 N. C. 20, 47 S. E. 
(2d) 484. 
Proximate Cause.— 

Where there was testimony of witnesses who were at the 
scene of the collision almost immediately after it occurred 
to the effect that they saw glass, flour and mud on the 
south side of the highway, intestate’s right side and de- 
fendant’s left side of the highway, and nothing of the 
kind on the opposite side of the highway, the north side, it 
was held that this was evidence that defendant’s truck was 
being operated in violation of this and the two following 
sections, which required defendant to drive his truck on his 
right side of the highway and to give plaintiff’s coupe half 
of the main traveled portion of the roadway as nearly as 
possible, and that this violation proximately caused the 
collision which resulted in the death of plaintiff’s intestate. 
Wyrick vy. Ballard, etc., Co., 224 N. C. 301, 303, 29 S. EL 
(2d) 900. 

Negligence Per Se.— 

A violation of this section is negligence per se, but to 
be actionable, such negligence must be proximate cause of 
injury. Tysinger v. Coble Dairy Products, 225 N. C., AV 
36 S. KE. (2d) 246, 251. See Hoke v. Atlantic Greyhound 
Corp., 226 N. C. 692, 40 S. BE. (2d) 345. 

Driving to Left to Avoid Collision—Where bus driver 
cut his bus to the left and crossed the center line in an 
effort to avoid the collision, it was held that under the 
circumstances of case, such act was not negligence. In- 
gram v. Smoky Mountain Stages, 225 N. C. 444, 35 S. E. 
(2d) 337. 
Evidence Sufficient to Show Violation of This Section.— 
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A passenger in the truck driven by intestate testified to 
the effect that intestate was driving on his right side of 
the road in an ordinary manner, that defendant’s tractor 
with trailer-tanker was traveling in the opposite direction, 
and that the truck hit the trailer-tanker which was stick- 
ing out to its left as the tractor was being driven to its 
right of the road, resulting in intestate’s death. It was 
held that the testimony is sufficient to support an infer- 
ence that the defendant violated this section in failing to 
drive his tractor-trailer on his right half of the highway, 
proximately causing the death of plaintiff’s intestate, and 
compulsory nonsuit was error. Gladden v. Setzer, 230 N. 

C. 269, 52 S. E. (2d) 804. 

§ 20-148. Meeting of vehicles. 
Cross Reference.—See annotations under § 20-146, 
Violation as Negligence.—Violation of this section is neg- 

ligence per se. Hobbs v. Queen City Coach Co., 225 N. 
CHNS23551331,9349S) SE (2d) 2112 
A violation of this section would be negligence per sé, 

and if such violation were proximate cause of the injury 
it would be actionable. Wallace v. Longest, 226 N. C. 161, 
37 S. E. (2d) 112; Hoke v. Atlantic Greyhound Corp., 226 
N. C. 692, 40 S. E. (2d) 345. 
Assumption That Vehicle Will Turn to Right.— 
In accord with original. See Hoke v,. Atlantic Greyhound 

Cotp., 227° Ny Ci412;.418, 42S By (2d) © 593: 
The rule that a motorist traveling on his right or sea- 

sonably turning thereto has the right to assume that a 
car approaching from the opposite direction will comply 
with this section, and turn to its right in time to avoid a 
collision, is not applicable to a motorist who runs com- 
pletely off the road to his right, loses control, and hits a 
car standing still completely off the hard surface on its 
left side of the highway with its lights on, since the rule 
merely absolves a motorist from blame if he continues at 
a reasonable rate of speed in his line of travel in reliance 
on the assumption, but does not relieve him from the duty 
of knowing the position of his car on the highway from 
his own observation. Webb vy. Hutchins, 228 N. C. 1, 44 

S. il. (2d) 9 350; 
Notwithstanding the right of a motorist to so assume, 

still this does not lessen his duty to conform to the re- 
quirement of exercising due care under the existing cir- 
cumstances, that is, to conform to the rule of the rea- 
scnably prudent man. Hoke v. Atlantic Greyhound Corp., 
207 Nz C. 412, 418, 42 S. E. (2d) 593, citing Sebastian v. 

Horton Motor Lines, 213 N. C. 770, 197 S. E. 539. 
Proximate Cause Is for Jury.—Proximate cause is a 

matter for consideration of the jury under the law as de- 
clared by the court. Wallace v. Longest, 226 N. C. 161, 
S/ Sued). 112, eae: 

Where evidence tended to show that driver of defend- 
ant’s truck, in meeting the pick-up truck in which plain- 
tiffs were riding, was not passing on his right side of 
highway, and was not giving oncoming truck at least one- 
half of the main traveled portion of the roadway as 
nearly as possible, in violation of the provisions of this 
section, question of whether defendant’s truck was on left 
side of highway and, if so, whether proximate cause of 
collision would be for jury. Id. 

Evidence held sufficient to show violation of this section. 
State v. Wooten, 228 N. C. 628, 46 S. E. (2d) 868. 
Evidence held to show violation of this section and to 

warrant submission to the jury of the issue of defendants’ 
negligence, Winfield v. Smith, 230 N. C. 392, 53 S. E. (2d) 

251, 
Evidence tending to show that the driver of a truck was 

traveling 35 to 40 miles per hour in an early morning fog 
which limited visibility to 100 or 125 feet, that he had over- 
taken a vehicle traveling in the same direction and was 
attempting to pass such vehicle 250 or 300 feet before reach- 
ing a curve, and collided with plaintiff’s car which ap- 
proached from the opposite direction, was held sufficient 
to be submitted to the jury on the issue of the negligence 
of the driver of the truck. Id. 

Charge to Jury.—!n an action for damages caused by the 
collision of two motor vehicles, a charge that “If plaintiff 
has satisfied you from the evidence and by the greater 
weight that on this occasion the driver of the defendant’s 
truck at the time of the collision failed to drive the de- 
fendant’s truck upon the right half of the highway, then 
that would constitute negligence on the part of defendant’s 
driver,’ seems to be in accord with this section. Hopkins 
v. Colonial Stores, 224 N. C. 137, 140, 29 S. E. (2d) 455. 
Cited in Ingram v. Smoky Mountain Stages, 225 N. C. 

444, 35 S. E. (2d) 337. 

§ 20-149. Overtaking a vehicle. 
A violation of this section is negligence per se. 

wv. Colonial Stores, 159 F, (2d) 894, 
Kleibor 
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A person walking along a public highway pushing a hand- 
cart is a pedestrian within the purview of § 20-174(d) and 
is not a driver of a vehicle within the meaning of § 20- 
146 and this section. Jewis v. Watson, 229 N. C. 20, 47 S. 
E. (2d) 484. 
Applied in State vy. Holbrook, 228 N. C. 620, 46 S. E. (2d) 

843. 

§ 20-150. Limitations 
taking and passing. 
Negligence Per Se.— 
It is negligence per se for a motorist to overtake and 

pass another vehicle proceeding in the same direction at 
an intersection of a highway, unless permitted to do so 
by a traffic officer. Donivant v. Swain, 229 N. C. 114, 47 
Son (2d) 07. 
Evidence Sufficient to Show Violation of This Section.— 

The evidence tended to show that the driver of an auto- 
mobile overtook and attempted to pass a truck proceed- 
ing in the same direction at an intersection of streets in 
a municipality at which no traffic officer was stationed, 
and that the vehicle collided when the driver of the truck 
made a left turn at the intersection. Held: It was error 
for the court to instruct the jury that the provisions of 
subsection (c) of this section did not apply. Donivant v. 
Swain, 220"5N: C. 114947. Seem. 12d) 707% 
Evidence tending to show that the driver of a truck was 

traveling 35 to 40 miles per hour in an early morning fog 
which limited visibility to 100 or 126 feet, that he had 
overtaken a vehicle traveling in the same direction and 
was attempting to pass such vehicle 250 or 300 feet before 

reaching a curve, and collided with plaintiff’s car which 
approached from the opposite direction, was held suffi- 
cient to be submitted to the jury on the issue of the neg- 
ligence of the driver of the truck. Winfield v. Smith, 230 
NeriG. 8392; S3Sscb (2d)m Zor: 
Evidence held to show violation of this section and to 

warrant submission to the jury of the issue of defendants’ 
negligence. Id. 

Stated in Tysinger v. Coble Dairy Products, 225 N. C. 
7A7, G6mSte Ee (20) e246, 

§ 20-152. Following too closely—(a) The driver 
of a motor vehicle shall not follow another ve- 
hicle more closely than is reasonable and pru- 
dent, with regard for the safety of others and 
due regard to the speed of such vehicles and 
the traffic upon and condition of the highway. 

(b) The driver of any motor truck, when 
traveling upon a highway outside of a business 
or residence district, shall not follow another mo- 
tor truck within three hundred feet, but this shall 
not be construed to prevent one motor truck 
overtaking and passing another, (1937, c. 407, 

s. 114; 1949, c. 1207, s. 4.) 

Editor’s Note.——The 1949 amendment substituted 
for ‘fone’ in line four of subsection (b). 

Contributory Negligence.—In Killough yv. Williams, 224 N. 
C. 254, 255, 29 S. E. (2d) 697, plaintiff was held not guilty 
of contributory negligence in following too closely in the 
rear of a truck with which he collided. 
Applied in State v. Holbrook, 228 N. C. 620, 46 S. E. 

(2d) 843. 
Stated in State v. Steelman, 228 N. C. 634, 46 S. E. (2d) 

845. 

§ 20-153. Turning at intersection. 
Circumstances Warranting Inference of Negligence.—The 

plaintiff was lawfully in an intersection, standing in a po- 
sition where he was clearly visible to the driver of the 
defendants’ taxicab as the latter approached the intersec- 
tion. The taxi driver, had he been keeping a proper look- 
out, could have seen plaintiff in ample time to avoid a col- 
lision. Instead he ‘‘cut the corner” in violation of sub- 
section (a) of this section without giving any signal or 
warning of his approach. A collision resulted. These cir- 
cumstances, unrebutted, warranted an inference of negli- 
gence and were sufficient to require the submission of ap- 
propriate issues to the jury. Ward v. Bowles, 228 N. C. 
273, 45 S. E. (2d) 354. 

§ 20-154. Signals on starting, stopping or turn- 
ing.—(a) The driver of any vehicle upon a high- 
way before starting, stopping or turning from 
a direct line shall first see that such movement 
can be made in safety, and if any pedestrian may 

on privilege of over- 

“three” 
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be affected by such movement shall give a clearly 
audible signal by sounding the horn, and when- 
ever the operation of any other vehicle may be 
affected by such movement, shall give a signal as 
required in this section, plainly visible to the driver 
of such other vehicle, of the intention to make such 
movement. 

(b) The signal herein required shall be given 
by means of the hand and arm in the manner 
herein specified, or by any mechanical or electri- 
cal signal device approved by the department, 
except that when a vehicle is so constructed or 
loaded as to prevent the hand and arm signal 
from being visible, both to the front and rear, 
the signal shall be given by a device of a type 
which has been approved by the department. 
Whenever the signal is given the driver shall 

indicate his intention to start, stop, or turn by ex- 
tending the hand and arm from and beyond the 
left side of the vehicle as hereinafter set forth. 

Left turn—hand and arm horizontal, forefinger 
pointing. 

Right turn—hand and arm pointed upward. 
Stop—hand and arm pointed downward. 
All signals to be given from left side of vehicle 

during last fifty feet traveled. (1937 cm 4078s; 
116; 1949, c. 1016, s. 1.) 

Editor’s Note.—The 1949 amendment 
Paragraph of subsection (b). 
The stopping of a bus on the traveled portion of the high- 

way to receive or discharge a passenger must be done 
with due regard to the provisions of this section. Banks 
v. Shepard, 230 N. C. 86, 52 S. E. (2d) 215. 

Violation of Section as Negligence Per Se.— 
Mere stopping on the highway is not prohibited by law, 

and the fact of stopping in itself does not constitute neg- 
ligence. It is the stopping withoui giving a signal, ap- 
proved by statute, whenever the operation of any other 
vehicle may be affected thereby. A violation of the stat- 
ute is negligence per se. Conley v. Pearce- Young-Angel 
Co., 224 N. C. 211, 29 S. E. (2d) 740. 
The failure to give a signal as required by statute, be- 

fore stopping a motor vehicle on a public highway, is neg- 
ligence; and ordinarily it is for the jury to determine 
whether or not such negligence was the proximate cause 
of the injury. Banks vy. Shepard, 230 N. C. 8, 52 S. E. 
(2d) 215. 
Causal Relation.—The violation of this section and of 

§ 20-138, if conceded, is not sufficient to sustain a prose- 
cution for involuntary manslaughter unless a causal rela- 
tion is shown between the breach of the statute and the 
death. State v. Lowery, 223 N. C. 598, 601, 27 S. E. (2d) 
638. 

Intervening Negligence Insulating Primary Negligence.— 
Plaintiff’s evidence tended to show that plaintiff was stand- 
ing at the rear of a car parked completely off the hard 
surface on the right, that a car traveling at a speed of 45 
to 50 miles per hour slowed down rapidly as it came near 
the parked car, that the driver of a truck following 250 
feet behind the car, immediately he saw the brake light on 
the car, applied his brakes without effect and then applied 
his hand brake and skidded off the highway, striking the 
rear of the car and the plaintiff. Oncoming traffic pre- 
vented the truck driver from turning to the left. The driver 
of the truck testified that had his brakes been working 
properly he did not think he would have had any trouble 
stopping the truck. Held: Even conceding negligence on 
the part of the driver of the car in violating this section, 
the intervening negligence of the driver of the truck in 
driving at excessive speed or in operating the car with 
defective brakes, insulated any negligence of the driver of 
the car as a matter of law, since neither the intervening 
negligence nor the resulting injury could have been rea- 
sonably anticipated by the driver of the car from his act 
in rapidly decreasing speed. Warner vy. Lazarus, 229 N. 
C. 27, 47 S. E. (2d) 496. 
Evidence Insufficient to Show Mechanical or Electrical 

Signal.—Plaintiff, a passenger in a bus, was injured when 
a truck following the bus collided with the rear thereof 
when the bus was stopped on the highway to permit a 
passenger to alight. Defendant bus company admitted that 
its driver gave no hand signal, but introduced evidence of 

rewrote the first 
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a rule of the utilities commission as to the required light- 
ing equipment on motor vehicles and evidence that the 
bus had been inspected and approved by an inspector of 
the utilities commission, and certificate of title issued by 
the department of motor vehicles, together with testimony 
of the driver that the stop lights were on only when the 
brakes were on and then only if one stopped the bus sud- 
denly, and that he slowed down gradually before stopping 
the bus. Held: The evidence is insufficient to show that 
a mechanical or electrical signal. as required by this sec- 
tion was given, and appellant’s motion to nonsuit was prop- 
erly denied, Banks vy. Shepard, 230 N. C. 86, 52 S. E. (2d) 
215, 

§ 20-155. Right-of-way—(a) When two. ve- 
hicles approach or enter an intersection and/or 
junction at approximately the same time, the driver 
of the vehicle on the left shall yield the right-of- 
way to the vehicle on the right except as otherwise 
provided in § 20-156. 

(b) The driver of a vehicle approaching but 
not having entered an intersection and/or junc- 
tion, shall yield the right-of-way to a vehicle al- 
ready within such intersection and/or junction 
whether the vehicle in the junction is proceeding 
straight ahead or turning in either direction: 
Provided, that this subsection shall not be jn- 
terpreted as giving the right-of-way to a vehicle 
already in an intersection and/or junction when 
said vehicle is turning either to the right or left 
unless the driver of said vehicle has given a 
plainly visible signal of intention to turn as re- 
quired in section 20-154. 

(c) The driver of any vehicle upon a highway 
within a business or residence district shall yield 
the right-of-way to a pedestrian crossing such 
highway within any clearly marked cross-walk, or 
any regular pedestrian crossing included in the 
prolongation of the lateral boundary lines of the 
adjacent sidewalk at the end of a block, except 
at intersections where the movement of traffic is 
being regulated by traffic officers or traffic direc- 
tion devices. (1937, c. 407, s. 117; 1949, c. 1016, 
Some) 

Editor’s 
tion (b). 
Entering Intersection “at Approximately the Same Time.” 

—It cannot be held as a matter of law that plaintiff’s auto- 
mobile and defendants’ truck approached or entered the in- 
tersection “at approximately the same time,” when the lat- 
ter was 125 feet away from the intersection when the former 
was entering it, and when plaintiff’s automobile had crossed 
within four feet of the opposite curb when defendants’ truck 
collided therewith, Crone v. Fisher, 223 N. C. 635, .. 037,024 
S;. (2d)? 642: 
Entering Intersection Ahead of Other Car.—If plaintiff’s 

automobile enters the intersection of two streets, at a time 
when the approaching car of defendant is far enough away 
to justify a person in believing that, in the exercise of rea- 
sonable care and prudence, he may safely pass over the in- 
tersection ahead of the oncoming car, the plaintiff has the 
right-of-way and it is the duty of the defendant to reduce 
his speed and bring his car under control and yield. Yellow 
Cab Co. of Charlotte vy. Sanders, 223 N. C. 626, 27 S. EB. 
(2d) 631. 

If Vehicle on Left Has Already Entered Intersection.— 
This section does not apply if the driver on the Tight, at 
the time he approaches the intersection and before reach- 
ing it, in the exercise of reasonable prudence ascertains 
that the vehicle on his left has already entered the in- 
tersection, Kennedy vy. Smith, 226 N. C. O14 FeSO Gare, 
(2d) 380. 

Note.—The 1949 amendment Tewrote subsec- 

§ 20-158. Vehicles must stop at certain through 
highways.—(a) The state highway and public 
works commission, with reference to state high- 
ways, and local authorities, with reference to high- 
ways under their jurisdiction, are hereby author- 
ized to designate main traveled or through high- 
ways by erecting at the entrance thereto from 
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intersecting highways signs notifying drivers of 
vehicles to come to full stop before entering or 
crossing such designated highway, and whenever 
any such signs have been so erected it shall be 
unlawful for the driver of any vehicle to fail to 
stop in obedience thereto. No failure so to stop, 
however, shall be considered contributory negli- 
gence per se in any action at law for injury to per- 
son or property; but the facts relating to such 
failure to stop may be considered with the other 
facts in the case in determining whether the plain- 
tiff in such action was guilty of contributory 
negligence. 

(b) This section shall not interfere with the 
regulations prescribed by towns and cities. 

(c) When a stop light has been erected or in- 
stalled at any intersection in this State outside 
of the corporate limits of a municipality, no oper- 
ator of a vehicle approaching said intersection 
shall enter the same with said vehicle while the 
stop light is emitting a red light or stop signal 
for traffic moving on the highway and in the di- 
rection that said approaching vehicle is traveling. 

(d) Any person violating the provisions of this 
section shall be guilty of a misdemeanor, and upon 
conviction shall be fined not more than ten dollars 
or imprisoned not more than ten days. (1937, c. 

407, s. 120; 1941, c. 83; 1949, c. 583, s. 2.) 

Editor’s Note.— 
The 1949 amendment inserted present subsection (c) and 

redesignated former subsection (c) as subsection (d). 
Failure to Stop at Intersection Not Negligence Per Se.— 

The failure of a motorist traveling upon a servient high- 
way to stop in obedience to a sign before entering an inter- 
section with a dominant highway is not negligence per se 
and is insufficient alone to make out a prima facie case of 
negligence, but is only evidence of negligence to be con- 
sidered along with other facts and circumstances adduced 
by the evidence, and an instruction that failure to stop in 
ohedience to the sign is negligence, must be held for re- 
versible error. Hill v. Lopez, 228 N. C. 433, 45 S. E. (2d) 
539. See Nichols v. Goldston, 288 N. C. 514, 46 S. E. (2d) 
320; Lee v. Robertson Chemical Corp., 229 N. C. 447, 50 S. 
Pa (2a) Ais 

§ 20-161. Stopping on highway. 

The stopping of a passenger bus on paved portion of 
highway outside of business or residential districts, for the 
purpose of permitting passenger to alight, is not parking 
or leaving a vehicle standing, within the meaning of this 
section. Morgan v. Carolina Coach Co., 225 N. C. 668, 
SO ho. bo. Cod) 0263: 

“The mere fact that the driver of a bus stops such ve- 
hicle on the traveled portion of the highway, for the pur- 
pose of receiving or discharging a passenger, nothing else 
appearing, will not be held to be a violation of § 20-161. 
Leary v. Norfolk Southern Bus Corp., 220 N. C. 745, 18 
S. E. (2d) 426; Peoples v. Fulk, 220 N. C. 635, 18 S. E. (2d) 
147; Conley v. Pearce-Young-Angel Co., 224 N. C. 211, 29 
S. E. (2d) 740; Morgan v. Carolina Coach Co., 228 N. C. 
280, 45 S. E. (2d) 339.% Banks v. Shepard, 230 N. C. 86, 
B20 O. 8s (ed) alos 
Parking in a Residential or Business District.—The park- 

ing or leaving standing of any vehicle in a business or 
residential district is not a violation of this section, Ham- 
mett v. Miller, 227 N. C. 10, 17, 40 S. E. (2d) 480. 

Parking on a paved highway at night, without flares or 
other warning, is negligence. Allen v. Dr. Pepper Bottling 
Mon eco Ne Cy 11825: ty, 1 (cece. 

Negligent Parking Need Not Be Anticipated.—Where de- 
fendant leaves his truck unattended, partly on a paved or 
improved portion of a state highway, between sunset and 
sunup, without displaying, flares or lanterns not less than 
two hundred feet to the front and rear of the vehicle, it 
is an act of negligence, and the driver of the car in which 
plaintiff was riding, traveling at about 30 to 35 miles per 
hour on his right side of the road, under conditions which 
made it impossible for him to see more than a few feet 
ahead, although apparently guilty of negligence, is not un- 
der the duty of anticipating defendant’s negligent parking, 
so that the concurrent negligence of the two made the re- 
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sulting collision inevitable and an exception to the denial 
of a motion of nonsuit cannot be sustained. Caulder v. 
Gresham, 224 N. C. 402, 30 S. E. (2d) 312. 
Evidence Not Showing Contributory Negligence.—Where 

evidence tended to show that defendant’s mud-spattered 
truck was parked on a dark, foggy morning, with all four 
wheels on the pavement without lights, flares, or any other 
mode of signal, and had been so parked for some time, 
and that plaintiff was compelled to dim his lights, when 
about 20 feet south of defendant’s truck, in response to 
the dimmed lights of an oncoming car the lights of this 
car partly blinding plaintiff, who collided with the rear 
of defendant’s truck, motion for nonsuit on the ground of 
contributory negligence was properly refused. Cummins v. 
Southern Fruit Co., 225 N. C, 625, 36 S. E. (2d) 11. 

Evidence of Negligence Sufficient to Go to Jury.—Evidence 
that a disabled truck was left standing on the hard-sur- 
face of a highway at night without warning flares or lan- 
terns as required by subsection (a) of this section, and that 
a car, approaching from the rear, collided with the back of 
the truck, resulting in injuries to the driver and passengers 
in the car, is held sufficient to be submitted to the jury on 
the issue of negligence in each of the actions instituted by 
the driver and occupants of the car against the driver and 
owner of the truck. Wilson v. Central Motor Lines, 230 
NvUCe Shi, 54°.) has Ged) 5a: 
Applied in Parkway Bus Co, v. Coble 

Gosr229 oN, £C; 352949 SSeE 3 (2d) 1623. 
Cited in Riggs v. Gulf Oil Corp., 228 N. C. 774, 47 S, E. 

(2d) 254; Thomas v. Thurston Motor Lines, 230 N. C. 122, 
52S. E. (2d) 377. 

Dairy Products 

§ 20-166. Duty to stop in event of accident. 

Driver Must Stop at Scene of Accident.—This section re- 
quires the driver of a vehicle involved in an accident to 
stop at the scene, and in the event the accident involves 
the injury of any person, it requires him to give his name, 
address, operator’s license and the registration number of 
his vehicle, and to render reasonable assistance to the in- 
jured person. State v. Brown, 226 N, C. 681, 40 S. E. 

(2d) 34. ‘ 

Where defendant admitted that he knew he had hit a 
man and did not stop or return to the scene, his own tes- 
timony disclosed a violation of this section, and his good 
faith in stopping 200 yards away from the accident and 
obtaining aid for the injured man before proceeding on his 
way to his home was immaterial on the issue of guilt or 

innocence and the exclusion of testimony to this effect was 

without error. Id. 

Knowledge of Accident Is Essential Element of Offense. 
—Knowledge of the driver that his vehicle had been in- 
volved in an accident resulting in injury to a person is an 
essential element of the offense of “hit and run driving.” 
State v. Ray, 229 N. C. 40, 47 S. E. (2d) 494. 

Former Jeopardy.—In a prosecution for hit and run driv- 
ing the trial court properly refused to submit an issue of 
former acquittal based upon a prior prosecution for in- 
voluntary manslaughter arising out of the same collision, 
since the offenses are different, both in law and in fact, 
and therefore the plea of former jeopardy is inapposite as 
a matter of law. State v. Williams, 229 N. C. 415, 50 S. 
EB. (2d) 4. 

§ 20-169. Powers of local authorities. — Locai 
authorities, except as expressly authorized by 
§ 20-141 and § 20-158, shall have no power or 
authority to alter any speed limitations declared 
in this article or to enact or enforce any rules or 
regulations contrary to the provisions of this 
article, except that local authorities shall have 
power to provide by ordinances for the regula- 
tion of traffic by means of traffic or semaphores 
or other signaling devices on any portion of the 
highway where traffic is heavy or continuous and 
may prohibit other than one-way traffic upon 
certain highways, and may regulate the use of the 
highways by processions or assemblages and ex- 
cept that local authorities shall have the power to 
regulate the speed of vehicles on highways in 
public parks, but signs shall be erected giving 
notices of such special limits and regulations. 

(1937, c. 407, s. 181; 1949, c. 947, s. 2.) 
Prior to the 1949 amendment the first reference in line 

7 
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three was to ‘§ 20-141, subsection (g),” instead of “§ 20- 
141.” 

Cited in Stewart v. Yellow Cab Co., 225 N. C. 654, 36 
Sor ee 20) e200: 

Part 11. Pedestrians’ Rights and Duties. 

§ 20-174. Crossing at other than cross-walks. 
Duty of Pedestrian to Yield Right of Way.—It is the 

duty of pedestrian, in crossing highway at a point other 
than within a marked cross-walk or within an unmarked 
cross-walk at an intersection, to yield right of way to 
truck approaching upon the roadway. ‘Tysinger v. Coble 
Dairy Products, 225 N. C. 717, 36 S. E. (2d) 246. 
Pedestrian Need Not Yield Right of Way at Unmarked 

Intercection.—An instruction placing the duty upon a pe- 
destrian to yield the right of way to vehicles in travers- 
ing a highway at an unmarked intersection of highways must 
be held for error, Gaskins vy. Kelly, 228 N. C. 697, 47 S. 
E. (2d) 34. 
A person walking along a public highway pushing a hand- 

cart is a pedestrian within the purview of subsection (d) of 
this section, and is not a driver of a vehicle within the 
meaning of §§ 20-146 and 20-149, Lewis v. Watson, 229 N. 
C. 20, 47 S. E. (2d) 484. 
Handcart Is Not ‘“Vehicle.’—A person pushing a hand- 

cart along the highway is a pedestrian within the purview 
of subsection (d) of this section, since a handcart, being 
propelled solely by human power, is not a vehicle as defined 
by § 20-38(ff). Lewis v. Watson, 229 N. C. 20, 47 S. E. 
(2d) 484. 

Mctorist Must Use Due Care to Avoid Striking Pedes- 
trian on Wrong Side of Highway.— The evidence disclosed 
that intestate was pushing his handeart on the right-hand 
side of the highway in violation of subsection (d) of this 
section, and was struck from the rear by a vehicle travel- 
ing in the same direction. Plaintiff’s evidence was to the 
effect that the operator of the vehicle was traveling at ex- 
cessive speed and failed to keep a proper lookout. It was 
held that the fact that intestate was traveling on the wrong 
side of the road did not render him guilty of contributory 
negligence as a matter of law upon the evidence, since the 

- operator of a vehicle is under the duty notwithstanding the 
provisions of subsection (d) to exercise due care to avoid 
colliding with any pedestrian upon the highway. Lewis v. 
Watson, 229 N. C. 20, 47 S. E. (2d) 484. For a discussion 
of this case, see 27 N. C. Law Rev. 274, 

Subsection (e) States the Common Law.—Both the com- 
mon law and subsection (e) of this section provide that 
notwithstanding the provisions of subsection (d) ‘every 
driver of a vehicle shall exercise due care to avoid collid- 
ing with any pedestrian upon any roadway.’ Lewis v. 
Watson, 229 N. C. 20, 47 S. E. (2d) 484. 
Necessity for Instruction——The evidence disclosed that in- 

testate was pushing a handcart on the rightside of the 
highway, and that he was struck from the rear by defend- 
ant’s vehicle traveling in the same direction, Plaintiff 
contended that the handcart was a vehicle and that § 
20-146 and § 20-149 applied. Defendant contended that in- 
testate was a pedestrian and was required by subsection 
(d) of this section to push the handcart along the ex- 

treme left-hand side of the highway. Held: An instruction 
failing to define intestate’s status and explain the law aris- 
ing upon the evidence fails to meet the requirements of 
§ 1-180. Lewis v. Watson, 229 N. C. 20, 47 S. E. (2d) 484. 

Applied in Sparks y. Willis, 228 N. C. 25, 44 S. EB. (2d) 
343 (subsection (e)). 

Part 11A. Blind Pedestrians—White Canes 

or Guide Dogs. 

§ 20-175.1. Public use of white canes by other 
than blind persons prohibited.—It shall be unlaw- 
ful for any person, except one who is wholly 
or partially blind, to carry or use on any street 
or highway, or in any other public place, a cane 
or walking stick which is white in color or white 
tipped with red. (1949, c. 324, s. 1.) 

Section 6 of the act from which this part was codified 
provides that it shall become effective on Jan. 1, 1950. 

§ 20-175.2. Right-of-way at crossings, intersec- 
tions and traffic control signal points; white cane 
or guide dog to serve as signal for the blind.—At 
any street, road or highway crossing or intersec- 
tion, where the movement of traffic is not regu- 

lated by a traffic officer or by traffic control sig- 
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nals, any blind or partially blind pedestrian shall 
be entitled to the right-of-way at such crossing 
or intersection, if such blind or partially blind 
pedestrian shall extend before him at arm’s length 
a cane white in color or white tipped with red, 
or if such person is accompanied by a guide dog. 
Upon receiving such a signal, all vehicles at or 
approaching such intersection or crossing shall 
come to a full stop, leaving a clear lane through 
which such pedestrian may pass, and such vehicle 
shall remain stationary until such blind or parti- 
ally blind pedestrian has completed the passage 
of such crossing or intersection. At any street, 
road or highway crossing or intersection, where 
the movement of traffic is regulated by traffic 
control signals, blind or partially blind pedes- 
trians shall be entitled to the right-of-way if such 
person having such cane or accompanied by a 

guide dog shall be partly across such crossing or 
intersection at the time the traffic control signals 
change, and all vehicles shall stop and remain 
stationary until such pedestrian has completed 
passage across the intersection or crossing. (1949, 
Cuuoes,uSaee.) 

§ 20-175.3. Rights and privileges of blind per- 
sons without white cane or guide dog.—Nothing 
contained in this part shall be construed to de- 
prive any blind or partially blind person not 
carrying a cane white in color or white tipped 
with red, or being accompanied by a guide dog, 
of any of the rights and privileges conferred by 
law upon pedestrians crossing streets and high- 
ways, nor shall the failure of such blind or parti- 
ally blind person to carry a cane white in color or 
white tipped with red, or to be accompanied by 

a guide dog, upon the streets, roads, highways or 
sidewalks of this state, be held to constitute or 
be evidence of contributory negligence by virtue 
of this part. (1949, c. 324, s. 3.) 

§ 20-175.4, Violations made misdemeanor.—Any 
person violating any provision of this part shall 
be guilty of a misdemeanor and upon conviction 
shall be fined not exceeding fifty dollars ($50.00) 
or imprisoned not exceeding thirty days, or both. 
(1949, c. 324, s. 4.) 

Part 12. Penalties. 

§ 20-176. Penalty for misdemeanor. 
Quoted in State vy. Wooten, 228 N. C. 628, 46 S. E. (2d) 

868. 

§ 20-179. Penalty for driving while under the 
influence of intoxicating liquor or narcotic drugs. 
—Every person who is convicted of violating § 
20-138, relating to habitual users of narcotic drugs 
or driving while under the influence of intoxi- 
cating liquor or narcotic drugs, shall, for the first 

offense, be punished by a fine of not less than 
one hundred dollars ($100.00) or imprisonment 
for not less than thirty (30) days, or by both 
such fine and imprisonment, in the discretion of 
the court. For a second conviction of the same 
offense, the defendant shall be punished by a 
fine of not less than two hundred dollars ($200.00) 
or imprisonment for not less than six months, or 
by both such fine and imprisonment, in the dis- 
cretion of the court. For a third or subsequent 
conviction of the same offense, the defendant 
shall be punished by a fine of not less than five 
hundred dollars ($500.00) or by both such. fine 
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and imprisonment in the discretion of the court. 

(1937, c. 407, s. 140; 1947, c. 1067, s. 18.) 

Editor’s Note.—The 1947 amendment rewrote this sec- 

tion. ' 

Applied in State v. Blankenship, 229 N. C. 589, 50 S. E. 

(2d) 724. 

§ 20-180. Penalty for speeding and reckless 

driving.—Every person convicted of violating § 

20-140 or § 20-141 shall be guilty of a misde- 

meanor, (1937, c. 407, s. 141; 1947, c. 1067, s. 19.) 

Editor’s Note.— The 1947 amendment rewrote this sec- 

tion. , 

Applied in State v. Blankenship, 229 N. C. 589, 50° S.._ E. 

2d) 724. 
‘ Cited in State v. Cody, 224 N. C. 470, 31S. E (2d) 445. 

§ 20-181. Penalty for failure to dim, etc., beams 

of headlamps. 
‘ 

Cars are required to dim or slant their headlights in 

passing. Cummins v. Southern Fruit Co., 225 N. C. 625, 

Be ISP reid) a1 15: 

§ 20-182. Penalty for failure to stop in event 

of accident involving injury or death to a per- 

son. 

Cited in State v. Ray, 229 N. C. 40, 47 S. E. (2d) 494. 

Art. 3A. Motor Vehicle Law of 1947. 

Part 1. Safe Use of Streets and Highways. 

§ 20-183.1. Rights, privileges and duties; decla- 

rations of policy.—Fully cognizant of the fact 

that the preservation of human life is a sacred 

duty and obligation of the legislative, the judicial, 

and the executive branches of the government, 

the general assembly hereby recognizes the fol- 

lowing rights, privileges, and duties, and makes 

the following declarations of policy: 

(a) Each of the citizens of the state of North 

Carolina has the right and privilege of using the 

streets and highways of the state either as a pe- 

destrian or a motorist or both, without needless 

expostire to accident, injury, or death occasioned 

by the reckless or otherwise unlawful operation 

by others of vehicles over or upon said streets 

and highways; 

(b) The right and privilege of any person to 

use the streets and highways of the state is, how- 

ever, subject to the right and privilege of other 

persons to use said streets and highways in a safe, 

lawful, sane, and prudent manner; 

(c) In order to secure to law-abiding and pru- 

dent pedestrians and motorists the full enjoyment 

of the right and privilege herein declared to exist, 

those operators of vehicles who are heedless of 

the duties and obligations imposed upon them 

and unmindful of the rights of others shall be 

barred from the streets and highways of the 

state; 

(d) To guarantee to motorists and pedestrians 

the safe use of the streets and highways of the 

state is the purpose of the general assembly in 

enacting this act, (1947, c. 1067, s. 1.) 

Editor’s Note.—The act from which this section was 

codified inserted §§ 20-183.1 to 20-183.8, repealed §§ 20-13 

and 20-36, and amended §§ 20-7, 20-16, 20-17, 20-19, 20-28, 

20-141, 20-179, 20-180 and 20-188. Except as otherwise ex- 

pressly provided, the act is effective from July 1, 1947. 

Session Laws 1947, c. 1067, s. 23, provides: “Notwith- 

standing any express repeal contained in this act or any 

repeal implied from its terms and provisions, the existing 

laws of the state shall be and continue in full force and 

effect with respect to all acts done, committed or occurring 

prior to the effective dates of the respective parts or 

sections of this act affected or which ought to be affected 

by their terms and provisions and with respect to all lia- 
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bilities, penalties, and punishments incurred or which ought 
to have been incurred with respect to said acts done, com- 
mitted, or occurring prior to the effective dates of the 
respective parts or sections of this act.” 

Session Laws 1947, c. 1067, s. 24, provides: “When in 
any part or section of this act a greater or higher punish- 
ment, penalty, or loss of rights or privileges is imposed for 
a second or subsequent conviction of any offense than is 
imposed for a first conviction of such offense, no conviction 
occurring prior to the effective date of the part or section 
under which the punishment, penalty, or loss of rights or 
privileges is to be imposed shall be considered as a prior 

conviction of such offense in determining whether or not 
the conviction under any part or section of this act is a 
second or subsequent conviction of such offense.’ 

rart 2. Inspection of Motor Vehicles. 

§§ 20-183.2 to 20-183.8: 
Laws 1949, c. 164. 

Repealed by Session 

Art. 4. State Highway Patrol. 

§ 20-185. Personnel; appointment; salaries. — 
The state highway patrol shall consist of a com- 
manding officer, whose rank shall be designated 

by the governor, and such additional subordinate 
officers and men as the commissioner of motor 

vehicles, with the approval of the governor and 
advisory budget commission, shall direct. Mem- 
bers of the state highway patrol shall be ap- 
pointed by the commissioner, with the approval 
of the governor, and shall serve at the pleasure 
of the governor and commissioner. The com- 
manding officer, other officers and members of 
the state highway patrol shall be paid such sala- 
ries as may be established by the division of per- 
sonnel of the budget bureau. (1929, c. 218, s. 1; 
1931, c. 381; 1935, c. 324, s. 1; 1937, c. 313, s. 1; 
LOSL Cy GOP LOLs Creo le Sale) 

Editor’s Note.—Prior to the 1947 amendment the com- 
manding officer was designated as “major.” 

§ 20-188. Duties of highway patrol. 
Members of the state highway patrol, in addition 

to the duties, power and authority hereinbefore 
given, shall have the authority throughout the 

state of North Carolina of any police officer in 
respect to making arrests for any crimes commit- 
ted in their presence and shall have authority to 
make arrests for any crime committed on any 
highwayel(1929)0cy 218.) sie4-q1 933 cuk214arssid, 

2; 1935, c. 324, s. 3; 1939, c. 387, s. 2; 1941, c. 36; 
1949, C. 10485) 1947; co 1067505. 204) 

Editor’s Note.—The 1947 amendment changed the above 
paragraph which was added at the end of this section by 
the 1945 amendment. As the rest of the section was not 
affected by the amendments it is not set out. 
As to duty to refer to state courts cases involving vehi- 

cles seized or arrests made for unlawful transportation of 
liquor, see § 18-6.1. 
As to power of highway patrolman to make arrests, see 

23 N. C. Law Rev. - 338. 

§ 20-191. Establishment of district headquarters. 
—The department of motor vehicles shall supply 
at its various district offices, or at some other 

point within the district if it shall be deemed ad- 
visable, suitable district headquarters, and the nec- 
essary clerical assistance for the commanding of- 
ficer of the force at his headquarters in Raleigh 
and at the several district headquarters. (1929, 
CrchS Ss. Os 19Siecwola, Sami. 2941) Cs Geo er 

461, s. 2.) 

Editor’s Note.—The 1947 amendment 
manding officer” for ‘‘major.” 

substituted ‘‘com- 

§ 20-192. Shifting of patrolmen from one dis- — 
trict to another—The commanding officer of the 
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state highway patrol under such rules and regula- 
tions as the department of motor vehicles may 
prescribe shall have authority from time to time 
to shift the forces from one district to another, or 

to consolidate more than one district force at any 
point for special purposes. (1929, c. 218, s. 7; 
LOS Cao 35 Sap ls 94 cus6 19475 Cc. 461 5S.g35) 

Editor’s Note.—The 1947 amendment substituted ‘‘com- 
manding officer’ for “major.” 

Art. 5. Enforcement of Collection of Judgments 
against Irresponsible Drivers of Motor 

Vehicles. 

§§ 20-197 to 20-211: Repealed by Session Laws 
194%,9c. 1006, s5 58, 

Art. 7. Miscellaneous Provisions Relating to 
Motor Vehicles. 

§ 20-217. Motor vehicles to stop for school, 
church and Sunday school busses in certain in- 
stances.—Every person using, operating, or driy- 
ing a motor vehicle upon or over the roads or 
highways of the State of North Carolina, or upon 
or over any of the streets of any of the incor- 
porated towns and cities of North Carolina, upon 
approaching from any direction on the same high- 

way any school bus transporting children to or 
from school or any church or Sunday school bus 
transporting children to or from church or Sun- 
day school, while such bus is stopped and en- 
gaged in receiving or discharging passengers 
therefrom upon the roads or highways of the 
state or upon any of the streets of any incorpo- 
rated cities and towns of the state, shall bring 
such motor vehicle to a full stop before passing 
or attempting to pass such bus and shall remain 
stopped until said passengers are received or dis- 
charged at that place and until the “stop signal” 
of such bus has been withdrawn or until such bus 
has moved on. 

The provisions of this section are applicable 
only in the event the school, church or Sunday 
school bus bears upon the front and rear thereof 
a plainly visible sign containing the words 
“school bus” or the words “church bus” or “Sun- 
day school bus” in letters not less than five inches 
in height. 

Any person violating the provisions of this sec- 
tion shall be guilty of a misdemeanor, and upon 
conviction shall be fined not to exceed fifty dol- 
lars ($50.00) or imprisoned not to exceed thirty 
days. (1925, c. 265; 1943, c. 767; 1947, c. 527.) 
Editor’s Note.— 

The 1947 amendment made this 
to church and Sunday school busses. 
A violation of this section is negligence per se, but such 

violation must be proximate cause contributing to injury 
and death of intestate to warrant recovery on that ground. 
Morgan y. Carolina Coach Co., 225 N. C. 668, 36 S. E. (2d) 
263, 266. 

Evidence Failing to Show Violation of This Section.—The 
evidence tended to show that a school bus and two follow- 
ing cars stopped on the right side of the highway, that two 
children alighted, one of whom ran immediately in front of 
the bus across the highway, and the other, a boy eight 
years old, waited until the three vehicles were in motion 
and crossed the highway after the third vehicle had passed, 
and was struck by defendant’s truck operated by defendant’s 
agent which was traveling in the opposite direction about 
thirty miles per hour, and which failed to give any warn- 
ing of its approach and failed to reduce speed prior to the 
collision. Held: Although the evidence fails to show a vio- 
latign of the letter of this section, since the school bus was 
In motion and its stop signal had been withdrawn prior to 
the impact, the evidence is sufficient to be submitted to the 

section applicable also 
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jury upon the issues of the negligence of the driver of the 
truck and the contributory negligence of defendant’s in- 
testate. Hughes v. Thayer, 229 N. C. 773, 51 S. E. (2d) 
488. 

§ 20-218. Standard qualifications for school bus 
drivers; speed limit—No person shall drive or op- 
erate a school bus over the public roads of North 

Carolina while the same is occupied by children 
unless said person shall be fully trained in the op- 
eration of motor vehicles, and shall furnish to the 
superintendent of the schools of the county in 
which said bus shall be operated a certificate from 
the highway patrol of North Carolina, or from 
any representative duly designated by the com- 

‘missioner of motor vehicles, and the chief me- 
chanic in charge of school busses in said county 
showing that he has been examined by a member 
of the said highway patrol, or a representative duly 
designated by the commissioner of motor vehicles, 
and said chief mechanic in charge of school busses, 
in said county and that he is a fit and competent 
person to operate or drive a school bus over the 
public roads of the state. 

It shall be unlawful for any person to operate or 
drive a school bus loaded with children over the 
public roads of North Carolina at a greater rate of 
speed than thirty-five miles per hour. 
Any person violating paragraph two of this sec- 

tion shall, upon conviction, be fined not more than 
fifty dollars ($50.00) or imprisoned not more than 
thirty days. (1937, c. 397, ss. 1-3; ey lee Cee Palle 
1943, c. 440; 1945, c. 216.) 

The 1945 amendment inserted after the word “patrol” in 
line thirteen the words “or a representative duly designated 
by the commissioner of motor vehicles.” 

§ 20-218.1: Repealed by Session Laws 1949, e. 
1632/5.11)) 

As to jurisdiction over violations of motor vehicle laws 
formerly vested by the repealed section, see § 110-21.1. For 
comment on the repealed section, see 21 N. C. Law Rey. 
356, 

Art. 8. Sales of Used Motor Vehicles Brought 
into State. 

§§ 20-220 to 20-223: Repealed by Session Laws 
1945, c. 635. 

Art, 9. Motor Vehicle Safety and Financial 
Responsibility Act. 

§ 20-224. Title—The short title of this article 
shall be “Motor Vehicle Safety and Responsi- 
bility Act.” (1947, c. 1006; s. 1.) 

Editor’s Note.—For discussion of this article, see 25 N. 
C. Law Rey. 455. 

§ 20-225. Purposes and construction of article. 
—The purposes of this article are to promote 
greater safety in the operation of motor vehicles 
in this state and to require financial responsibility 
of reckless, inefficient and irresponsible operators 
of motor vehicles, and of operators and owners 
of motor vehicles involved in accidents; and it is 
the legislative intent that this article be liberally 
construed so as to effectuate these purposes, as 
far as legally and practically possible. (1947, c. 
1006, s. 2.) 

§ 20-226. Definitions.—Unless a different mean- 
ing is clearly required by the context— 

“Chauffeur” means every person who is em- 
ployed for the principal purpose of operating a 
motor vehicle, and every person who drives a 
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motor vehicle while in use as a public or com- 

mon carrier of persons or property. 

“Commissioner”? means the commissioner of 

motor vehicles. 

“Conviction” means conviction upon a plea of 

guilty, or of nolo contendere, or the determina- 

tion of guilt by a jury or by a court though no 

sentence has been imposed or, if imposed, has 

been suspended, and it includes a forfeiture of 

bail or collateral deposited to secure appearance 

in court of the defendant, unless the forfeiture 

has been vacated. 

“Department” means the department of motor 

vehicles, acting directly or through its duly au- 

thorized officers and agents. 

“Insured” means the person in whose name 

there is issued a motor vehicle liability policy, as 

defined in this article, and any other person in- 

sured under its terms. 

“Judgment” means any judgment which has 

become final by expiration without appeal of the 

time within which appeal might be perfected, or 

by final affirmance on appeal, rendered by a court 

of competent jurisdiction of this state, any other 

state of the United States, the United States, any 

territory, district or possession of the United 

States and under its exclusive control, the Dis- 

trict of Columbia, the Dominion of Canada, New- 

foundland, or any province or territorial subdivi- 

sion of either. 

“Motor vehicle’ means every vehicle which is 

self-propelled, or designed for self-propulsion, 

and every vehicle drawn, or designed to be drawn, 

by a motor vehicle, and includes every device in, 

upon or by which any person or property is or 

can be transported or drawn upon a highway, 
except devices moved by human or animal power, 

and devices used exclusively upon stationary rails 
or tracks, and vehicles used in this state but not 

required to be licensed by the state. 
“Nonresident” means every person who is not 

a bona fide resident of this state. 
“Operator” means every person other than a 

chauffeur who is in actual physical control of a 

motor vehicle. 
“Owner” means a person who holds the legal 

title to a vehicle. In the event a vehicle is the 
subject of an agreement for its conditional sale 

or lease with the right of purchase upon per- 

formance of the conditions stated in the agree- 
ment and with an immediate right of possession 
vested in the conditional vendee or lessee, or in 
the event a mortgagor of a vehicle is entitled to 

possession, the conditional vendee or lessee of 
the mortgagor is deemed the owner; provided, 

that in all such instances, when the rent paid by 
the lessee includes charge for services of any 
nature, or when the lease does not provide that 
title shall pass to the lessee upon payment of the 
rent stipulated, the lessor is to be deemed the 
owner and the vehicle shall be subject to such re- 
quirements of this article as are applicable to 
vehicles operated for compensation. 

“Person” includes individuals, firms, partner- 
ships, associations, corporations, receivers, trustees, 
assignees for the benefit of creditors, executors, 
and administrators, but does not include the state 

of North Carolina or any political subdivision 
thereof, 

Masculine terms include feminine-—Whenever 
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the masculine form of a word is used herein, it 

shall be construed to include the feminine, unless 

the context clearly requires the contrary. (1947, 

c. 1006, s, 3.) 

§ 20-227. Motor vehicle liability policy defined; 

provisions and requisites of policy; coverage, etc. 

—(1) “Motor vehicle liability policy,” when used 

herein, means an owner’s or an operator’s policy 

of liability insurance certified, as provided by this 

article, by an insurance carrier licensed to do 

business in this state, or by an insurance carrier 

not licensed to do business in this state upon 

compliance with the provisions of this article, as 

proof of financial responsibility, or a policy is- 

sued under the provisions of the assigned risk 

plan prescribed by this article and issued by an 

insurance carrier authorized to transact business 

in this state, to or for the benefit of the named 

insured. 
(2) Every owner’s policy shall— 
(a) Designate by explicit description, or by ap- 

propriate reference, all motor vehicles with re- 
spect to which coverage is intended to be granted; 

(b) Insure as insured the person named, and 

any other person using or responsible for the 
use of the motor vehicle with the permission, ex- 
pressed or implied, of the named insured, or any 
other person in lawful possession; and 

(c) Insure the insured or other person against 

loss from any liability imposed by law for dam- 
ages, including damages for care and loss of 
services because of bodily injury to or death of 
any person, and injury to or destruction of prop- 
erty caused by accident and arising out of the 
ownership, use or operation of such motor ve- 
hicle or motor vehicles within this state, any 
other state of the United States, any territory, 
district or possession of the United States and 
under its exclusive control, the District of Co- 
lumbia, the Dominion of Canada, Newfoundland, 
or any province or territorial subdivision of either 
subject to a limit exclusive of interest and costs, 
with respect to each motor vehicle, of five thou- 
sand dollars because of bodily injury to or death 
of one person in any one accident, and, subject 
to the limit for one person, to the limit of ten 
thousand dollars because of bodily injury to or 
death of two or more persons in any one accident, 
and to a limit of one thousand dollars because of 
injury to or destruction of property of others in 
any one accident. 

(3) Every operator’s policy shall insure the 
person named therein as insured against loss from 
liability imposed upon him by law for damages, 
including damages for care and loss of services 
because of bodily injury to or death of any per- 
son, and injury to or destruction of property, 
arising out of the use by him of any motor vehi-. 
cle not owned by him, within the territorial lim- 
its and subject to the limits of liability set forth 
with respect to an owner’s policy, 

(4) Every policy of insurance subject to the 
provisions of this article— 

(a) Must contain an agreement that the in- 
surance is provided in accordance with the cover- 
age defined in this article as respects bodily in- 
jury, death, property damage and destruction, 
and that it is subject to all the provisions of this 
article and of the laws of this state relating to: 
this kind of insurance; 
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(b) May grant any lawful coverage in excess 
of or in addition to the coverage herein specified, 
and this excess or additional coverage shall not 

be subject to the provisions of this article, but 
shall be subject to other applicable laws of this 

state. 

(5) Every policy shall be subject to the fol- 
lowing provisions which need not be contained 
therein: 

(a) The liability of any insurance carrier to the 
insured under a policy becomes absolute when 
loss or damage covered by the policy occurs, and 
the satisfaction by the insured of a judgment for 

the loss or damage shall not be a condition prec- 
edent to the right or duty of the carrier to make 
payment on account of the loss or damage. 

(b) No policy shall be cancelled or annulled, 
as respects any loss or damage, by any agree- 
ment between the carrier and the insured after 
the insured has become responsible for the loss 
or damage, and any attempted cancellation or an- 

nullment shall be void. 
(c) If the death of the insured occurs after the 

insured has become liable during the policy pe- 
riod, for loss or damage covered by the policy, the 
policy shall not be terminated by the death with 
respect to the liability, and the insurance carrier 
shall be liable thereunder as though death had not 

occurred. 
(d) Upon the recovery of a judgment against 

any person for loss or damage if the person or 

the decedent he represents was at the accrual of 
the cause of action insured against the liability 
under the policy, the judgment creditor shall be 
entitled to have the insurance money applied to 
the satisfaction of the judgment. 

(e) If the death, insolvency, or bankruptcy of 
the insured occurs within the policy period, the 
policy, during the unexpired portion of the period, 

shall cover the legal representative of the insured. 
(f) No statement made by the insured or on 

his behalf, and no violation of the terms of the 
policy, shall operate to defeat or avoid the policy 
so as to bar recovery within the limits provided 
in this article. 

(6) Any policy may provide— 
(a) That the insured, or any other person 

covered by the policy shall reimburse the insur- 
ance carrier for payments made on account of 
any accident, claim or suit involving a breach of 
the terms, provisions or conditions of the policy; 

(b) For proration of the insurance with other 
applicable valid and collectible insurance. 

(7) Insurance carriers, authorized to issue poli- 
cies as provided in this article, may, pending the 
issuance of the policy, execute an agreement to 

be known as a binder, which shall not be valid 
beyond thirty days from the date it becomes ef- 
fective, or may, in lieu of a policy, issue an en- 
dorsement to an existing policy, each of which 
shall be construed to provide indemnity or pro- 
tection in like manner and to the same extent as 
a formal policy. The provisions of this article 
apply to such binders and endorsements. 

(8) When an insurance carrier has certified a 
policy under the provisions of this article, the in- 
surance so certified cannot be cancelled or termi- 
nated until at least twenty days after a notice of 
cancellation or termination of the insurance has 
been filed in the office of the commissioner, except 

1 N. C.—12 
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that a policy subsequently procured and certified 
shall, on the effective date of its certification, ter- 
minate the insurance previously certified with re- 
spect to any motor vehicle designated in both 
certificates. Provided, that when an insurance 
carrier has certified a policy under the provisions 
of this article, such policy shall be deemed to be 
continued in full force and effect and to provide 
the insured with financial responsibility as re- 
quired by this article until twenty days after no- 
tice of cancellation or termination of the policy, 
whether such cancellation or termination is by 
reason of the expiration of the term of the pol- 
icy or for other cause, it being the intent of this 

proviso to permit insurance carriers to issue re- 

newal or substitute policies meeting the re- 
quirements of this article without the necessity of 
furnishing to the commissioner new certificates 
of insurance coverage upon the issuance of each 

renewal or substituted policy, and it being the 

further intent of this proviso to authorize the. 
commissioner to rely upon the original certificate 
of liability insurance coverage so long as the in- 
sured maintains with the same insurance carrier 
adequate insurance coverage meeting the require- 
ments of this article. 

(9) No policy required under this article shall 

be issued or delivered in this state unless it com- 
plies with the terms and conditions of this article, 
and with all other applicable and not inconsistent 
laws of the state now or hereafter in force. 

(10) Several policies of one or more insurance 
carriers which together meet the relevant require- 
ments of this article shall be deemed a ‘motor 
vehicle liability policy” within the meaning of 
this article. 

(11) Policies issued under the provisions of this 
article shall not insure any liability of the em- 
ployer on account of bodily injury to, or death 
of, an employee of the insured for which benefits 
are payable under any workmen’s compensation 
law. (1947, c. 1006, s. 4; 1949, c. 1161.) 

Editor’s Note.—The 1949 amendment added the proviso to 
subsection (8). 

§ 20-228. Commissioner authorized to adopt 
regulations and administer article—The commis- 
sioner shall administer and enforce the provisions 
of this article, and he is authorized to adopt regu- 
lations for its administration in accordance with 
the guiding principles prescribed in, and not in- 
consistent with, the terms of this article. (1947, 
c, 1006,:s. 5.) 

§ 20-229. When article does not apply.—This 
article, except its provisions as to the filing of 
proof of financial responsibility by a common 
carrier for its drivers and chauffeurs, does not 
apply to any vehicle operated under a permit or 
certificate of convenience and necessity issued by 
the North Carolina utilities commission, if public 

liability and property damage insurance for the 
protection of the public is required to be carried 

upon it, or to any motor vehicle owned by the 
state of North Carolina, or any political subdivi- 
sion thereof. However, this article shall not be 
construed to exempt the driver or operator of 
any motor vehicle owned by the state of North 
Carolina, or any political subdivision thereof, from 
the provisions of this article. (1947, c. 1006, s. 6.) 

§ 20-230. Proof of financial responsibility must 
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be given when driver’s license is suspended or re- 

voked.—Nothing in this article shall affect the au- 
thority or duty of the department of motor ve- 

hicles to isstle, suspend or revoke operator’s and 

chauffeur’s license under the Uniform Drivers’ 

License Act, article 2, chapter 20, of the General 

Statutes, and any amendments thereto; and any 

person whose operator’s or chauffeur’s license 

has been revoked or suspended under the provi- 

sions of the Uniform Drivers’ Lécense Act, as 

amended, shall not be entitled to have said license 

again issued or reinstated until such person shall 
have given and thereafter maintains proof of his 
financial responsibility, as provided in this article. 

Provided, in order to maintain the validity of 

any such reissuance or reinstatement, such person 

shall not be required to maintain such proof of 

financial responsibility, under this article, for 
more than two years after the reissuance or re- 
instatement of such license. (1947, c. 1006, s. 7; 

1949, c. 977. 

Editor’s Note.—The 1949 amendment added the proviso to 
this section. 

For a brief comment on the 1949 amendments to this and 
the following section, see 27 N. C. Law Rev. 471. 

§ 20-231. Revocation of license and registration 
certificates and plates upon conviction of certain 
offenses; provisions for reinstatement when proof 
of financial responsibility givenThe commis- 
sioner shall immediately revoke the operator’s and 
chauffeur’s license issued to any person, resident 
or nonresident, upon receiving a record of such 
person’s conviction or forfeiture of bail in connec- 
tion with any of the offenses set forth in General 
Statutes, § 20-17, and any amendments thereto, 
and such operator’s and chauffeur’s licenses shall 
remain suspended and revoked for at least one 

year, and shall not be reinstated or renewed 

thereafter unless and until such person shall have 
given, and thereafter maintains, proof of financial 
responsibility as provided in this article, Pro- 
vided, in order to maintain the validity of any 
such reissuance or reinstatement, such person 
shall not be required to maintain such proof of 
financial responsibility, under this article, for 
more than two years after the reissuance or re- 
instatement of such license. 

Whenever the motor vehicle operator’s or 
chauffeur’s license of any person has been sus- 
pended, cancelled or revoked under the provi- 
sions of sections 20-16 or 20-17 and the period of 
such suspension, cancellation or revocation shall 
have expired, and such person shall have met the 
requirements of this article if required to furnish 
proof of financial responsibility as a condition 
precedent to the right to have such license re- 
stored or reissued, such license shall be immedi- 
ately restored or reissued to such person without 
a re-examination of such person if such person 
would not have been required to be re-examined 
at the time of the application for the restoration 
or reissuance of the license, if the offense for 

which the license was suspended, cancelled or 
revoked had not been committed; provided, how- 
ever, if such person has not been re-examined 
since July 1, 1947, any license issued to such per- 
son shall expire at the same time as licenses is- 
sued to persons whose last names begin with the 
same letter as such person’s, as provided in sub- 
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section (n) of section 20-7. (1947, c. 1006, s. 8; 
1949, c. 977; c. 1032, s. 1.) 

Editor’s Note.—The first 1949 amendment added the pro- 
viso to the first paragraph of this section. The second 1949 
amendment added the second paragraph. 

§ 20-232. Kevocation of licenses of mental in- 
competents and inebriates; procedure.—(a) The 
commissioner, upon receipt of notice that any 
person has been (1) legally adjudged to be insane, 
or a congenital idiot, an imbecile, epileptic or 
feeble-minded, or (2) committed to, or has en- 
tered, an institution as an inebriate or an habitual 

user of narcotic drugs, shall forthwith revoke his 
license and registration, but he shall not revoke 
the license if the person has been adjudged com- 

petent by judicial order or decree, or discharged 
as cured from an institution for the insane or 
feeble-minded, for the cure of inebriates, or for 

the treatment of habitual users of narcotic drugs, 
upon a certificate of the person in charge that the 
releasee is competent. 

(b) In any case in which the person’s license 
or registration has been revoked or suspended 
prior to his release it shall not be returned to him 
unless the commissioner is satisfied that he is 
competent to operate a motor vehicle with safety 
to persons and property and only then if he gives 
and maintains proof of financial responsibility, 

(c) The clerk of the court in which any such 
adjudication is made shall forthwith send a cer- 
tified copy of abstract thereof to the commissioner. 

(d) The person in charge of every institution 
of any nature for the care or cure of the insane, 
idiots, imbeciles, epileptic, feeble-minded, inebriates 
or habitual users of narcotic drugs, shall forth- 
with report to the commissioner in sufficient de- 
tail for accurate identification the admission of 
every patient. (1947, c. 1006, s. 9.) 

§ 20-233. Appeal from action of commissioner; 
review by court of record; effect—Any person 
aggrieved by an order or act of the commissioner 

requiring a suspension or revocation of his license 
or registration under the provisions of this article, 
may file a petition in any court of record having 
criminal jurisdiction in the city or county in which 
the petitioner resides, for a review, but the com- 
mencement of such a proceeding shall not suspend 
the order or act, unless for good cause shown, a 

stay is allowed by the court pending final deter- 
mination of the review. (1947, c. 1006, s. 10.) 

§ 20-234. Revocation or suspension of license, 
etc., for failure to satisfy judgment—(a) The com- 
missioner shall suspend the operator’s or thauf- 
feur’s license and all of the registration certificates 
and registration plates issued to any person who 
has failed for a period of sixty days to satisfy any 
judgment in amounts and upon a cause of action 
as hereinafter stated, immediately upon receiving 
authenticated report as hereinafter provided to 
that effect. 

(b) The commissioner shall not, however, re- 

~~ | 

voke the license of an owner, operator or chauf- 
feur if the insurance carried by him was in a 
company which was authorized to transact busi- 
ness in this state and which subsequent to an ac- 
cident involving the owner or operator and prior | 
to settlement of the claim therefor went into 

liquidation, so that the owner, operator or chauf-— 
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feur is thereby unable to satisfy the judgment 
arising out of the accident. (1947, c. 1006, s. 11.) 

§ 20-235. Judgment specifically defined—The 
judgment herein referred to means any judgment 
for more than fifty dollars for damages because 
of injury to or destruction of property, including 
loss of its use, or any judgment for damages, in- 
cluding damages for care and loss of services, 

because of bodily injury to or death of any per- 
son arising out of the ownership, use or operation 

of any motor vehicle. (1947, c. 1006, s. 12.) 

§ 20-236. Commissioner’s duty to revoke or 
suspend license, etc.—The commissioner shall take 
action as required in the two preceding sections 
upon receiving proper evidence that the person 
has failed for a period of sixty days to satisfy any 
judgment, in amount and upon a cause of action 
as stated in the two preceding sections, rendered 
by a court of competent jurisdiction of this state, 
any other state of the United States, the United 
States, any territory, district or possession of the 
United States and under its exclusive control, 
the District of Columbia, the Dominion of Can- 
ada, Newfoundland, or any province or territorial 

subdivision of either. (1947, c. 1006, s. 13.) 

§ 20-237. When judgment deemed satisfied; 
credits on judgment.—(a) Every judgment herein 
referred to shall for the purpose of this article be 
deemed satisfied: (1) when paid in full or when 

five thousand dollars has been credited upon any 
judgment or judgments rendered in excess of that 

amount because of bodily injury to or death of 
one person as the result of any one accident; or 
(2) when, subject to the limit of five thousand 
dollars because of bodily injury to or death of 
one person, the judgment has been paid in full 
or when the sum of ten thousand dollars has been 
credited upon any judgment or judgments ren- 
dered in excess of that amount because of bodily 
injury to or death of two or more persons as the 
result of any one accident; or (3) when the judg- 
ment has been paid in full or when one thousand 
dollars has been credited upon any judgment or 
judgments rendered in excess of that amount be- 
cause of injury to or destruction of property of 
others as a result of any one accident. 

(b) Payments made in settlement of any claims 

because of bodily injury, death or property dam- 
age arising from a motor vehicle accident shall be 
credited in reduction of the amount provided for 

in this section. (1947, c. 1006, s. 14.) 

§ 20-238. Installment payments on judgment by 
order of court—A judgment debtor upon five 
days’ notice to the judgment creditor may apply 

to the court in which the judgment was obtained 
for the privilege of paying it in installments and 
the court, without prejudice to other legal reme- 
dies which the judgment creditor may have, may 
So order, fixing the amounts and times of pay- 
ment of the installments. (1947, c. 1006, s, 15.) 

§ 20-239. Installments in default; licenses, etc., 
subject to revocation and suspension.—If the 
judgment debtor fails to pay any installments as 
permitted by the order of the court, then, upon 

notice of default, the commissioner shall forth- 
with suspend the license and registration certifi- 
cates and registration plates of the judgment 
debtor until the judgment is satisfied as provided 
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in this article, except that the judgment debtor 
may apply, after due notice to the judgment 
creditor, to the court which allowed installment 
payment of the judgment, within thirty days after 
the default, for resumption of the privilege of 
paying the judgment in installments, if past due 
installments are first paid. (1947, c. 1006, s. 16.) 
Editor’s Note.—The word “payment” in the fourth line 

from the end of this section does not appear in the authen- 
ticated copy of the act in the office of the secretary of 
state but has been supplied by the editor as expressing the 
obvious intent of the legislature. 

§ 20-240. Effect of court order permitting in- 
stallment payments.—The commissioner shall not 
suspend a license or registration of a motor ve- 
hicle, and shall restore any license or registration 
suspended following nonpayment of a judgment, 

if the judgment debtor obtains an order from the 
court in which the judgment was rendered per- 
mitting payment of the judgment in installments, 
and if the judgment debtor gives proof of his 
future financial responsibility as hereinafter pro- 
vided, but default in payment of any installment 
will render the license or registration subject to 
suspension. (1947, c. 1006, s. 17.) 

§ 20-241. Judgment creditor may consent to 
issuance or renewal of licenses pending satisfac- 

tion of judgment, upon proof of financial responsi- 
bility.—If the judgment creditor consents in writ- 
ing, in such form as the commissioner prescribes, 
that the judgment debtor be allowed license and 
registration certificates and plates, the commis- 

sioner may allow same, notwithstanding default 
in the payment of the judgment or any install- 
ment thereof, for six months from the date of 
consent and thereafter until it is revoked in writ- 
ing, if the judgment debtor furnishes proof of his 
future financial responsibility as hereinafter pro- 

vided. (1947, c. 1006, s. 18.) 

§ 20-242. Proof of financial responsibility re- 
quired of unlicensed person at fault in accident.— 
Any unlicensed person involved in a motor ve- 
hicle accident, in’ which it should be determined 

that he is at fault, involving damages in excess 

of fifty dollars, must show and thereafter main- 

tain proof of financial responsibility, as defined in 
this article, before obtaining license. (1947, c. 
1006, s. 19.) 

§ 20-243. State responsible for safekeeping of 
deposits held by treasurer under this article——The 
state shall be responsible for the safekeeping of 
all bonds, cash and securities deposited with the 

treasurer of the state under the provisions of this 
article and if the deposit or any part thereof be 
lost, destroyed, or misappropriated the state shall 
make good the loss to any person entitled thereto. 
Bonds, cash or securities so deposited shall only 
be released by the treasurer upon consent of the 
commissioner given in conformity with the terms 
of this article. (1947, c. 1006, s. 20.) 

§ 20-244. Bankruptcy listing of claim for dam- 
ages does not relieve judgment debtor hereunder. 

—A discharge in bankruptcy listing a claim for 
damages arising out of the operation of a motor 
vehicle shall not relieve the judgment debtor 
from any of the requirements of this article. 
(1947, c. 1006, s. 21.) 

§ 20-245. Applicable to resident and nonresi- 



§ 20-246 GENERAL STATUTES 

dent alike—(a) Whenever by the laws of this 
state the commissioner has the power to suspend 

or revoke (1) the license of a resident operator 

or chauffeur, or (2) the registration certificates 

and registration plates of a resident owner, he is 

empowered (1) to suspend or revoke the license 

or to forbid the operation of a motor vehicle in 

this state by a nonresident operator or chauffeur, 

and (2) to forbid the operation within this state 
of any motor vehicle of a nonresident owner. 

(b) Every provision of this article applies to 
any person who is not a resident of this state 
under the same circumstances as they would ap- 
ply to a resident; and no nonresident may operate 
any motor vehicle in this state and no motor ve- 
hicle owned by him may be operated in this state, 
unless and until the nonresident, or the owner of 
the motor vehicle, if another person, has com- 

plied with the requirements of this article with 
respect to furnishing security and giving proof 
of future financial responsibility. (1947, c. 1006, 

Sauer, 

§ 20-246. Commissioner to transmit record of 
conviction in North Carolina to officials of home 
state of nonresident.—Upon conviction of a non- 
resident or in case any unsatisfied judgment re- 
sults in suspension of a nonresident’s driving 

privileges in this state and the prohibition of the 
‘operation within this state of any motor vehicle 
owned by him, or upon suspension of a nonresi- 
dent’s driving privileges in this state and the pro- 
hibition of the operation within this state of any 
motor vehicle owned by the nonresident pursuant 
to any other provision or provisions of this arti- 
cle, the commissioner shall transmit a certified 
copy of the record of the conviction or the un- 
satisfied judgment or any other action pursuant 
to this article resulting in suspension of a non- 
resident’s driving privileges in this state and the 
prohibition of the operation within this state of 
any motor vehicle owned by such nonresident to 
the commissioner of motor vehicles or officer per- 
forming the functions of a commissioner in the 
state, the District of Columbia, any territory, dis- 
trict or possession of the United States and un- 
der its exclusive control, the Dominion of Can- 
ada, Newfoundland, or any province or terri- 
torial subdivision of either, in which the nonresi- 

dent resides. (1947, c. 1006, s. 23.) 

§ 20-247. Suspension or revocation upon con- 
viction or adverse judgment against North Caro- 
lina resident in out-of-state court—(a) The com- 
missioner shall suspend or revoke the license and 
registration certificate and plates of any resident 
of this state upon receiving notice of his convic- 
tion, in a court of competent jurisdiction of this 
state, any other state of the United States, the 
United States, any territory, district or possession 
of the United States and under its exclusive con- 
trol, the District of Columbia, the Dominion of 

Canada, Newfoundland, or any province or terri- 
torial subdivision of either, of an offense therein, 

which if committed in this state would be grounds 
for the suspension or revocation of the license 

granted to him, or registration of any motor ve- 
hicle registered in his name. 

(b) The commissioner shall take like action 
upon receipt of notice that a resident of this state 
has failed, for a period of thirty days, to satisfy 
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any final judgment in amount and upon a cause 

of action as stated herein, rendered against him 

in a court of competent jurisdiction of any other 

state of the United States, the United States, any 

territory, district or possession of the United 

States and under its exclusive control, the Dis- 

trict of Columbia, the Dominion of Canada, New- 

foundland or any province or territorial subdivi- 
sion of either. (1947, c. 1006, s. 24.) 

§ 20-248. Proof of financial responsibility by 
owner on behalf of chauffeur or member of house- 
hold.—When the commissioner finds that any per- 
son required to give proof or furnish security 

under this article is or later becomes a chauffeur 

or motor vehicle operator, however designated, or 

a member of the immediate family or household, 

in the employ or home of an owner of a motor 

vehicle, the commissioner shall accept proof of 

financial responsibility given by the owner in lieu 

of proof by such person to permit him to operate 

a motor vehicle for which the owner has given 
proof as herein provided. In case the person is 
one who is furnished proof of financial responsi- 
bility by his employer, he shall not be required 
to furnish security. ‘The commissioner shall des- 
ignate the restrictions imposed by this section 
on the face of such person’s, operator’s, or chauf- 

feur’s license. (1947, c. 1006, s. 25.) 

§ 20-249. Proof of financial responsibility on be- 
half of another by owner who holds certificate 
from utilities commission.—If the owner of a 
motor vehicle is one whose vehicles are operated 

under a permit or certificate of convenience and 
necessity issued by the state utilities commission, 
proof by the owner on behalf of another as pro- 
vided by this article may be made if there is filed 
with the commissioner satisfactory evidence that 
the owner has complied with the law with respect 
to his liability for damage caused by the operation 
of vehicles by providing the required insurance 
or other security, or has qualified as a self-insurer 

as described in § 20-275. (1947, c. 1006, s. 26.) 

§ 20-250. Revoked and suspended licenses, cer- 
tificates and plates to be surrendered to com- 
missioner; penalty for failure.—(a) Any person 
whose operator’s or chauffeur’s license or registra- 
tion certificates or registration plates have been 
suspended or revoked as provided in this article 
and have not been reinstated shall immediately 
return every such license, registration certificate 
and set of registration plates held by him to the 
commissioner. Any person wilfully failing to 
comply with this requirement is guilty of a mis- 
demeanor. | 

(b) The commissioner is authorized to take 
possession of any license, registration certificate — 
or set of registration plates upon their suspension 
or revocation under the provisions of this article 
or to direct any police officer to take possession 

of and return them to the office of the commis-_ 
sioner. (1947, c. 1006, s. 27.) 

§ 20-251. Proof of financial responsibility spe- 
cifically defined.—Proof of financial responsibility 
means proof of ability to respond in damages for 
liability thereafter incurred arising out of the 
ownership, maintenance, use or operation of a: 
motor vehicle, in the amount of five thousand | 
dollars because of bodily injury to or death of 

| 
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any one person, and subject to a limitation of 
five thousand dollars, for one person, in the 
amount of ten thousand dollars because of bodily 
injury to or death of two or more persons in any 

one accident, and in the amount of one thousand 
dollars because of injury to or destruction of 
property in any one accident. Proof in these 
amounts shall be furnished for each motor ve- 
hicle registered by the person. (1947, c. 1006, s. 
28.) 

§ 20-252. Proof of financial responsibility; how 
made.—(a) Proof of financial responsibility may 
be made: (1) by filing with the commissioner the 
written certificate of any insurance carrier, au- 
thorized to do business in this state, certifying 
that there is in effect a motor vehicle liability 
policy for the benefit of the person required to 
furnish proof of financial responsibility. This cer- 
tificate shall give the effective date of the policy 
which must be the same date as the effective date 
of the certificate and, unless the policy is issued 
to a person who is not the owner of a motor ve- 

hicle, must designate by explicit description or by 
appropriate reference all motor vehicles covered. 

The commissioner is authorized to accept from 
the holder of a restricted or limited chauffeur’s 

or motor vehicle operator’s license, as proof of 
financial responsibility, a certificate of an insur- 
ance carrier, authorized to do business in this 
state, certifying that there is in effect a motor 

vehicle liability policy for the benefit of the 
holder of such license covering the operation by 
such person of a motor vehicle in accordance 
with the restriction or limitation to which such 
person’s chauffeur’s or operator’s license is sub- 
ject; (2) by filing with the commissioner proof 
that a satisfactory bond has been executed; (3) 
that an adequate deposit of cash or securities has 
been made; or (4) that self-insurance certificates 
have been filed. 

(b) No motor vehicle shall be, or continue to 
be, registered in the name of any person required 
to file proof of financial responsibility unless it is 
so designated in the certificate. (1947, c. 1006, s. 
29; 1949, c. 1160.) 
Editor’s Note.—The 1949 amendment inserted in subsection 

(a) the provision as to proof of financial responsibility of 
holder of restricted or limited operator’s license. 

§ 20-253. Nonresidents; how proof of financial 
responsibility established.—The nonresident owner 

of a foreign vehicle may give proof of financial 
responsibility by filing with the commissioner a 
written certificate or certificates of an insurance 
carrier not authorized to transact business in 
this state, but authorized to transact business in 
the state, the District of Columbia, any territory, 
district or possession of the United States and 
under its exclusive control, the Dominion of Can- 
ada, Newfoundland, or any province or territo- 
rial subdivision of either, in which each motor 

vehicle described in the certificate is registered; 
or if the nonresident does not own a motor ve- 
hicle, then in the like jurisdiction in which the 
insured resides and otherwise conforming to the 
Provisions of this article, and the commissioner 
shall accept the same if the insurance carrier, in 
addition to having complied with all other pro- 
visions of this article as requisite shall (1) exe- 
cute a power of attorney authorizing the commis- 
Sioner to accept service on its behalf of notice or 
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process in any action arising out of a motor ve- 
hicle accident in this state; (2) duly adopt a reso- 
lution, which shall be binding upon it, declaring 
that its policies are to be deemed to be varied to 
comply with the law of this state and the terms 
of this article relating to the terms of motor ve- 
hicle liability policies issued herein; (3) agree to 
accept as final and binding the judgment of any 
court of competent jurisdiction in this state from 
which judgment no appeal is, or can be taken, 
duly rendered in any action arising out of a motor 
vehicle accident; or (4) deposit with the treasurer 
of North Carolina cash or securities such as are 
mentioned in § 20-264 or the surety bond of a 
company authorized to do business in North 
Carolina, equal in value to eleven thousand dol- 

lars for each insurance policy filed as proof of 
financial responsibility. (1947, c. 1006, s. 30.) 

§ 20-254. Nonresident may elect to file certifi- 
cate of insurance carrier authorized to transact 
business in this state; default of foreign insurance 
carriers; effect.—(a) If a nonresident required to 
file a certificate of insurance under this article files 
the certificate of insurance of a company author- 
ized to do business in this state the provisions of 
the foregoing section shall not apply. 

(b) If any foreign insurance carrier which has 

qualified to furnish proof of financial responsi- 
bility defaults in any of its undertakings or agree- 

ments, the commissioner shall not thereafter ac- 
cept any certificate of that carrier so long as the 
default continues and shall revoke licenses there- 
tofore granted on basis of its policies unless the 
default be immediately repaired. (1947, c. 1006, 
SvaaL.) 

§ 20-255. Liability under other statutes not af- 
fected; article not applicable to certain policies.— 
This article does not apply to or affect (1) policies 
of automobile insurance against liability which 
may now or hereafter be required by any other 
law of this state but such policies if endorsed to 
conform to the requirements of this article shall 
be accepted as proof of financial responsibility 
when required under this article; (2) policies in- 
suring solely the insured named in the policy 
against liability resulting from the maintenance, 
use or operation by persons in the insured’s em- 
ploy or in his behalf of motor vehicles now owned 
by the insured, (1947, c. 1006, s. 32.) 

§ 20-256. Bond as proof of financial responsi- 
bility—A person required to give proof of finan- 
cial responsibility may file with the commissioner 
a bond meeting the requirements of this article. 
(1947, c. 1006, s:-33,) 

§ 20-257. Nature of bond required; sureties.— 
The bond referred to in the foregoing section shalt 
be executed by the person giving proof and by a 
surety company duly authorized to transact busi- 
ness in this state, or by the person giving proof 
and by one or more individual sureties owning 
real estate within this state and having an equity 
therein in at least the amount of the bond, which 
real estate shall be scheduled therein, but the 
commissioner may not accept any real estate hond 
unless it is first approved by the clerk of the 
superior court of county wherein the real estate 
is located. (1947, c. 1006, s. 34.) 

§ 20-258. Conditions of bond to conform to 



$ 20-259 

those of motor vehicle liability policy—The com- 

missioner shall not accept any such bond unless 

it is conditioned for payments in amounts and 

under the same circumstances as would be re- 

quired in a motor vehicle liability policy furnished 

by the person giving proof. (1947, c. 1006, s. 85:) 

§ 20-259. Cancellation of bond; notice required. 

—No such bond shall be cancelled unless twenty 

days’ prior written notice of cancellation is given 

the commissioner but cancellation of the bond 

shall not prevent recovery thereon with respect 

to any right or cause of action arising prior to 

the date of cancellation. (1947, c. 1006, s. 36.) 

§ 20-260. Bond constitutes a lien in favor of 

state; notice of cancellation; recordation of bond. 

—(a) A bond with individual sureties shall con- 

stitute a lien in favor of the state upon the real es- 

tate of any individual surety, which lien shall exist 

in favor of any holder of any final judgment against 

the principal on account of damage to property 

or injury to or death of any person or persons 

resulting from the ownership, maintenance, use 

or operation of his, or any other, motor vehicle, 

upon the recording of the bond in the office of 

the register of deeds of the county where the real 

estate is located. 

(b) Notice of cancellation is to be signed by 

the commissioner or by someone designated by 

him and the seal of the department placed there- 

on, Notwithstanding any other provision of law 

the register of deeds shall record the notice in 

the books kept for the recording of deeds and 

shall index the same in the indexes thereto for 

grantors and grantees, under the respective names 

of the individual sureties in the column for 

grantors, and the State of North Carolina in the 

column for grantees, for which he shall receive 

the sum of two dollars and fifty cents to be paid 

by the principal in full payment of all services in 

connection with the recordation and retease of 

the bond. The register of deeds shall place on 

the notice a statement showing the time of re- 

cording and the book and page of recording and 

return the notice to the commissioner. (1947, c. 

1006, s. 37.) 

§ 20-261. Release of bond by commissioner; 

certificate of cancellation—When a bond with 

individual sureties filed with the commissioner 

is no longer required under this article, the com- 

missioner shall, upon request, cancel it as to lia- 

bility for damage to property or injury to or 

death of any person or persons thereafter caused, 

and when a bond has been cancelled by the com- 

missioner or otherwise he shall upon request 

furnish a certificate of the cancellation signed by 
him or by someone designated by him with the 
seal of the department thereon. The certificate, 

notwithstanding any other provision of law, may 

be recorded in the office of the register of deeds 

in which the bond was admitted to record. (1947, 

c. 1006, s. 38.) 

§ 20-262. Discharge of lien of bond by order of 
court.—Upon satisfactory proof that the bond has 
been cancelled and that there are no claims or 
judgments against the principal in the bond on 
account of damage to property or injury to or 
death of any person or persons resulting from 
the ownership, maintenance, use or operation of 
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a motor vehicle of the principal caused while the 
bond was in effect, the clerk of the superior. court 
in the county in which the bond was admitted to 

record, may enter an order discharging the lien 
of the bond on the real estate of the sureties 
thereon, upon their petition and at their proper 

cost. (1947, c. 1006, s. 39.) 

§ 20-263. Judgment creditor may sue on bond 
or proceed against parties to bond, if judgment 
unsatisied—(a) If a final judgment rendered 
against the principal on the bond filed with the 
commissioner as provided in this article be not 
satisfied within sixty days after its rendition, the 

judgment creditor may, for his own use and bene- 
fit and at his sole expense, bring an action on the 
bond in the name of the state against the com- 
pany or persons executing the bond. 

(b) When the sureties on the bond are indi- 
viduals the judgment creditor may proceed against 
any or all parties to the bond at law for a judg- 
ment or for a decree and foreclosure of the lien 
on the real estate of the sureties. The proceeding 
may be against one, all or intermediate number 
of parties to the bond and when less than all are 

joined other or others may be impleaded in the 

same proceeding and after final judgment or de- 
cree other proceedings may be instituted until 
full satisfaction be obtained. (1947, c. 1006, s. 

40.) 

§ 20-264. Deposit of cash or securities as proof 
of financial responsibility—A person may give 
proof of financial responsibility by delivering to 
the commissioner eleven thousand dollars in cash, 
or in securities, such as fiduciaries may invest in 
under General Statutes, chapter 36, as amended. 
(1947, c. 1006, s. 41.) 

§ 20-265. State treasurer custodian of deposits; 

depletion of deposits; duties of treasurer.—(a) 
All money or securities so delivered to the com- 
missioner shall be placed by him in the custody 
of the state treasurer and shall be subject to exe- 
cution to satisfy any judgment within the limits 
on amounts required by this article for motor ve- 
hicle liability insurance policies. 

(b) Whenever the moneys or~ securities are 
subjected to attachment, garnishment, execution, 

or other legal process, or are otherwise depleted 
or threatened with depletion or impairment in 
amount or value the depositor must immediately 
furnish additional moneys or securities, free from 
lien, claim, or threat of impairment, in sufficient 

amount or value fully to comply with the require- 
ments of this article. 

(c) The treasurer shall notify the commissioner 
promptly of any depletion, impairment, or de- 
crease or of any legal threat of depletion, im- 

pairment, or decrease in the value of the securities 

or in the moneys on deposit with him under the 
provisions of this article. (1947, c. 1006, s. 42.) 

§ 20-266. Cancellation or substitution of bond 
or certificate of insurance; legal determination of 
disputes as to ownership or liability—(a) The 
commissioner may cancel any bond or return any 
certificate of insurance, and upon the substitution 
and acceptance by him of other adequate proof 
of financial responsibility, pursuant to this article, | 
and upon his direction to such effect, the state - 
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treasurer shall return any money or securities on 
deposit with him to the person entitled thereto. 

(b) The commissioner and the treasurer, or 
either, may proceed by bill of interpleader for the 
determination of any dispute as to ownership of 
or rights in any deposit, and may have recourse 
to any other appropriate proceeding for determi- 
nation of any question that arises as to their 
rights or liabilities or as to the rights or liabilities 
of the state under this article. (1947, c. 1006, s. 43.) 

§ 20-267. Commissioner must require replace- 
ment of unsatisfactory proof of financial responsi- 
bility— Whenever any proof of financial responsi- 

bility filed by any person under the provisions of 
this article no longer fulfills the purpose for which 
required the commissioner shall require other 

proof of financial responsibility as required by 
this article and shall suspend his operator’s or 
chauffeur’s license, registration certificate and 

registration plates pending the furnishing of proof 
as required. (1947, c. 1006, s. 44.) 

§ 20-268. When commissioner may consent to 
cancellation or release of bonds, policies, funds or 
securities; waiver of requirement of proofs of 
financial responsibility—The commissioner, upon 

request and subject to the provisions of the suc- 
ceeding section, shall consent to the cancellation 

of any bond or insurance policy, or to the return 
to the person entitled thereto of any money or 
securities deposited pursuant to this article as 

proof of financial responsibility, or he shall waive 
the requirements of filing proof of financial re- 
sponsibility, in the event (1) of the death of the 
person on whose behalf the proof was filed; or 

(2) of his permanent incapacity to operate a 
motor vehicle; or (3) that the person who has 
given proof of financial responsibility surrenders 

his operator’s or chauffeur’s license, and all of 
his registration certificates and registration plates 
to the commissioner, (1947, c. 1006, s. 45.) 

§ 20-269. When commissioner may not release 
proof._(a) Notwithstanding the provisions of the 
preceding section, the commissioner shall not re- 

lease the proof in the event: (1) any action for 
damages upon a liability included in this article 
is then pending; or (2) any judgment upon any 

such liability is then outstanding and unsatisfied; 
or (3) the commissioner has received notice that 
the person involved has within the period of 
twelve months immediately preceding been in- 
volved as a driver in any motor vehicle accident. 

(b) An affidavit of the’ applicant of the non- 
existence of these facts shall be sufficient evidence 
thereof in the absence of evidence in the records 
of the department to indicate the contrary, (1947, 
c. 1006, s. 46.) 

§ 20-270. Re-establishment of proof as requisite 
to reissuance of license.—Whenever any person 
to whom proof has been surrendered as provided 
in § 20-268 applies for an operator’s or chauffeur’s 
license or the registration of a motor vehicle, the 
application shall be refused unless the applicant 
a proof as requisite. (1947, c. 1006, s. 
47. 

§ 20-271. Commissioner to furnish abstract of 
record of licensee—The commissioner upon re- 
quest shall furnish any insurance carrier or any 
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person or surety a certified abstract of the operat- 
ing record of any person subject to the provisions 
of this article, which abstract shall fully designate 

the motor vehicles, if any, registered in the name 
of the person, and if there exists no record of the 
conviction of the person of a violation of any pro- 
visions of any statute or ordinance relating to the 
operation of a motor vehicle or of any injury or 
damage caused by him as provided in this article 
the commissioner shall so certify, upon the pay- 

ment to him of a fee of one dollar ($1.00); pro- 
vided further, however, that such certified abstract 

shall not be admissible in evidence in any court 
proceedings, (1947, c. 1006, s. 48.) 

§ 20-272. Operation of motor vehicle while revo- 
cation or suspension of license, etc., in effect; pen- 
alties—Any person whose operator’s or chauf- 
feur’s license or registration certificate or other 
privilege to operate a motor vehicle has been 
suspended or revoked, restoration thereof or the 

issuance of a new license or registration certifi- 
cate being contingent upon the furnishing of proof 
of financial responsibility and who, during the pe- 

riod of suspension or while revocation is in effect, 
or in the absence of full authorization from the 

commissioner, drives any motor vehicle upon any 
highway, and any nonresident from whom the 

privilege of operating any motor vehicle on the 
highways of this state has been withdrawn as 

provided in this article who operates a motor ve- 
hicle in this state, shall be guilty of a misde- 
meanor. (1947, c. 1006, s. 49.) 

§ 20-273. Forgery of evidence of ability to re- 
spond in damages; penalties—Any person who 
forges or without authority signs any evidence of 
ability to respond in damages as required by the 

commissioner in the administration of this article 
shall be guilty of a misdemeanor, (1947, c. 1006, 
s. 50.) ; 

§ 20-274, Additional penalties—Any person who 
violates any provision of this article for which 
another penalty is not prescribed by law shall be 
guilty of a misdemeanor, (1947, c. 1006, s. 51.) 

§ 20-275. Self-insurers—(a) Any person may 
become a self-insurer who shall obtain from the 
commissioner a certificate of self-insurance as 
provided for in subsection (b) of this section; (b) 
the commissioner may, in his discretion and upon 
the application of such a person, issue a certificate 

of self-insurance when he is reasonably satisfied 
that such person is possessed and will continue to 
be possessed of financial ability to respond to 
judgment as hereinbefore described, obtained 
against such person arising out of the ownership, 
maintenance, use, or operation of any such per- 

son’s motor vehicles; (c) upon the due notice 
and hearing, the commissioner may in his dis- 
cretion and upon reasonable grounds cancel a 
certificate of self-insurance. (1947, c. 1006, s. 52.) 

§ 20-276. Assignment of risk—The commis- 
sioner of insurance, after consultation with repre- 
sentatives of the insurance carriers licensed to 
write motor vehicle liability insurance in this 
state, shall consider such reasonable plans and 
procedures as such insurance carriers may submit 

to him for the equitable apportionment among 
such insurance carriers of those applicants for 

motor vehicle liability insurance who are entitled 
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to such coverage under this article but who ure 

unable to secure such insurance through ordinary 

methods, 

Upon the approval by the commissioner of in- 

surance of any such plans and procedures thus 

submitted, all insurance carriers licensed to write 

motor vehicle liability insurance in this state, as a 

prerequisite to further engaging in writing such 

insurance in this state shall formally subscribe to, 

and participate in, such plans and procedures so 

submitted. 
In the event the commissioner of insurance, in 

the exercise of his discretion, does not approve 

any plan so submitted, or should no such plan 
be submitted, then the commissioner of insurance 
shall formulate and put into effect reasonable 
plans and procedures for the apportionment 
among such insurance carriers of all such appli- 
cations for motor vehicle liability insurance sub- 
mitted to him in accordance with the provisions 
of this article by persons entitled to coverage 

under this article but unable to obtain such cov- 
erage through ordinary methods. 

Should no such plan be submitted by the insur- 
ance carriers and approved by the commissioner 
of insurance, then, as a prerequisite to further en- 
gaging in the selling of motor vehicle liability 
insurance in this state, every insurance carrier 
licensed to write motor vehicle liability insurance 
in this state shall formally subscribe to and par- 
ticipate in the plans and procedures formulated 

by the commissioner of insurance as provided in 
this section, and every such insurance carrier shall 
accept any and all risks assigned to it by the 
commissioner of insurance under such plan and 
shall upon payment of a proper premium issue a 
policy covering the same, such policy to meet at 
least the minimum requirements for establishing 
financial responsibility as provided in this article. 

Every person who has been unable to obtain a 
motor vehicle liability insurance policy through 
ordinary methods shall have the right to apply to 
the commissioner of insurance to have his risk 
assigned to an insurance carrier licensed to write, 
and writing motor vehicle liability insurance in 
this state, and the insurance carrier shall issue a 
motor vehicle liability policy which will meet at 
least the minimum requirements for establishing 
financial responsibility, as provided for in this 
article. In each instance where application is 
made to the commissioner of insurance to have 
a risk assigned to an insurance carrier, it shall 

be deemed that the applicant has been denied the 
issuance of a liability insurance policy, and the 
commissioner of insurance shall, upon receipt of 
such application, which shall have attached there- 
to a statement from the motor vehicles depart- 
ment that the suspension of the applicant’s li- 
cense will be no longer in effect after the date 
noted therein, immediately assign the risk to an 
insurance carrier which carrier shall be required, 
as a prerequisite to the further engaging in sell- 
ing motor vehicle liability insurance in this state, 
to issue a motor vehicle liability policy which 
will meet at least the minimum requirements for 
establishing financial responsibility, as provided 
for in this article. 

The power granted the commissioner of in- 
surance under the provisions of this article to 
deny, directly or indirectly, insurance to any per- 
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son applying for insurance hereunder, shall be 
restricted to persons whose license has been 
suspended and continues to be suspended:+by the 
department of motor vehicles under authority of 
section 20-16 or otherwise and the power of the 
commissioner of insurance to approve the revo- 
cation or cancellation of insurance under the pro- 
visions of this article shall be exercised only 
when the department of motor vehicles suspends 
the license of the insured under the authority 

granted to it under the motor vehicles act. 
The commissioner of insurance shall have the 

authority to make reasonable rules and regula- 
tions for the assignment of risks to insurance 
carriers. 

The commissioner of insurance shall establish, 

or cause to be established, such rate classifica- 
tions, rating schedules, rates, rules and regula- 
tions to be used by insurance carriers issuing as- 
signed risk motor vehicle liability policies in ac- 
cordance with this article, as appear to him to be 

proper. 
In the establishment of rate classification, rat- 

ing schedules, rates, rules and regulations, the 
commissioner of insurance shall be guided by 
such principles and practices as have been estab- 
lished under his statutory authority to regulate 

motor vehicle liability insurance rates, and he 
may act in conformity with his statutory discre- 
tionary authority in such matters, and may in his 
discretion assign to the North Carolina automo- 
bile rate administrative office, or other state bu- 
reau or agency any of the administrative duties 
imposed upon him by this article. 

The commissioner of insurance is empowered, 
if in his judgment he deems such action to be 
justified after reviewing all information pertain- 
ing to the applicant or policyholder available 
from his records, the records of the department 

of motor vehicles, or from other sources— 
(a) To refuse to assign an application. 
(b) To approve the rejection of an application 

by an insurance carrier. 
(c) To approve the cancellation of a motor ve- 

hicle liability policy by an insurance carrier; or 
(d) To refuse to approve the renewal or the re- 

assignment of an expiring policy. 
The commissioner of insurance shall not be 

held liable for any act, or omission, in connection 
with the administration of the duties imposed up- 
on him by the provisions of this article, except 

upon proof of actual malfeasance. 
The provisions of this article relevant to assign- 

ment of risks shall be available to nonresidents 

who are unable to obtain a motor vehicle liability 
insurance policy with respect only to motor ve- 
hicles registered and used in this state. (1947, 
cy 1006, s. 53291949) cl 12095 %ss. 15422) 

Editor’s Note.—The 1949 amendment added the second sen- 
sD GE to the fifth paragraph and inserted the sixth para- 
graph, 

For a brief discussion of the 1949 amendment, see 27 N. 
C. Law Rev. 459. 

§ 20-277. Judgments subsequently obtained aris- 
ing out of accidents prior to effective date of arti- 
cle unaffected.—Persons against whom judgments 
are obtained subsequent to the effective date of 
this article, as a result of an action for damages 
arising out of an accident involving the operation 
of a motor vehicle prior to the effective date of 
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this article, are not subject to the provisions here- 
of. (1947, c. 1006, s. 54.) 

§ 20-278. Clerk of court required to furnish 
abstract of convictions and judgments.—The clerk 
of the court, or the court when it has no clerk 
shall forward to the commissioner a_ certified 
copy or abstract of any conviction, and of any 

forfeiture of bail or collateral deposited to secure 
a defendant’s appearance in court unless the for- 
feiture has been vacated, upon a charge of a vio- 
lation of any of the offenses set forth in § 20-17 
of the General Statutes, and any amendments 

thereto, and a certified copy or abstract of any 
judgment for damiages, the rendering and non- 
payment of which judgment, under the terms of 
this article, require the commissioner to suspend 
the operator’s or chauffeur’s license and registra- 
tions in the name of the judgment debtor, Every 
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such copy or abstract of conviction or forfeiture 
shall be forwarded to the commissioner immedi- 
ately upon the expiration of fifteen days after 
the conviction or forfeiture, and every such copy 
or abstract of judgment shall be forwarded to 
the commissioner immediately upon the expira- 
tion of sixty days after the judgment has become 
final by expiration without appeal or other action 
of the time within which appeal or other action 
might have been perfected, or has become final 
by affirmation on appeal, and has not been other- 
wise stayed or satisfied. (1947, c. 1006, s. 55.) 

§ 20-279. Other remedies unaffected—This arti- 
cle shall not be construed to prevent the plaintiff 
in any action at law from relying for security up- 
on any other remedy now or hereafter provided 
by law. (1947, c. 1006, s. 56.) 

Chapter 22. Contracts Requiring Writing. 
§ 22-1. Contracts charging representative per- 

sonally; promise to answer for debt of another. 
Section *s Not Applicable to Action on Parol Trust.—The 

portion of this section providing in substance that an action 
on a promise to pay the debt of another may not be main- 
tained unless the agreement upon which it is based shall 
be in writing, and signed by the party charged, or by some 
other person lawfully authorized, is not applicable to an 
action on a parol trust. Cuthrell v. Greene, 229 N, C. 
4753, 90) 3. .E, (2d) . 525, 
. Plaintiff alleged that her employer changed the beneficiary 
in a policy of insurance on his life to another employee un- 
der an agreement, understood, discussed and acquiesced in 
by all parties, that upon his death such other employee 
would pay out of the proceeds of such insurance the bal- 
ance due on a mortgage on plaintiff’s home, and thus rec- 
ompense both employees for services faithfully rendered. 
It was held that the action was one to establish a parol 
trust and not one to recover on a promise by the employer 
to answer for the debt of plaintiff, and therefore this sec- 
tion had no application. Id. 
Or to Promise Creating Original Obligation—Where the 

promise is for the benefit of the promisor, and he has a 
personal, immediate, and pecuniary benefit in the transac- 
tion, or where the promise to pay the debt of another is all 
or part of the consideration for property conveyed to the 
promisor, or is a promise to make good notes transferred 
in payment of property, the promise is valid although in 
parol. If, however, the promise does not create an orig- 
inal obligation, and it is collateral, and is merely super- 
added to the promise of another to pay the debt, he re- 
maining liable, the promisor is not liable, unless there 
is a writing; and this is true whether the promise is made 
at the time the debt is created or not. Myers vy. Allsbrook, 
229 N. C. 786, 51 S. E. (2d) 629. 
The mere fact that there may be a new consideration for 

the oral promise of a defendant to pay the subsisting debt 
of another is not sufficient of itself to take the promise 
out of the prohibition of the statute of frauds. To say that 
any consideration will take a promise based thereon out 
of the statute is to make the statute useless. For if there 
is no consideration the promise is invalid without the stat- 
ute. The statute is aimed at what were valid contracts; 
that is to say, it makes invalid contracts not in writing 
which would otherwise have been valid. Myers v. Alls- 
brook, 229 N. C. 786, 51 S. E. (2d) 629. 
Promise to Pay Out of Money Placed in Hands of Prom- 

isor by Debtor.—While the statute of frauds does not ap- 
ply to an oral promise to pay the debt of another out of 
money or property which the debtor has placed in the hands 
of the promisor for the purpose of paying the debt, evidence 
tending to show that the debtor entrusted certain funds to 
the promisor for the purpose of carrying on the debtor’s 
business, without evidence that he entrusted the funds for 
the specific purpose of paying debtor’s debts, is insuffi- 
cient to bring the promise within this rule. Myers v. Alls- 

brook, 229 N. C. 786, 51 S. E. (2d) 629. 
Facts Showing Promise within Statute.—The evidence was 

to the effect that a check given by an automobile retailer 
to plaintiff in payment of a car was returned unpaid, that 

plaintiff went to the debtor’s place of business and that 
defendant, who was the debtor’s brother, and who was 
handling the business during debtor’s illness, told plain- 
tiff to redeposit the check in about two weeks and that if 
it were not then paid by the bank he would send plaintiff 
a cashier’s check for part and a personal check for the 
balance. It was alleged that after the debtor’s death the 
defendant and two others purchased the business, but it 
was not alleged that at the time of the promise defendant 
contemplated purchasing the business or any _ interest 
therein. Held: While the evidence is sufficient to justify 
a finding that defendant personally promised to pay the 
check if his brother’s funds were insufficient, and plaintift’s 
forbearance to take any action on the check for a period of 
two weeks was Sufficient consideration for the promise, 
there is no allegation that the defendant made the promise 
to obtain any personal advantage from such forbearance, 
and therefore the promise comes within the statute of frauds, 
and defendant’s motion to nonsuit was properly allowed. 
Myers v. Allsbrook, 229 N. C. 786, 51 S. E. (2d) 629, 

§ 22-2. Contract for sale of land; leases. 

I. IN GENERAL. 

Purpose to Prevent Fraud.— 
A suitor will not be permitted to make use of the statute 

of frauds, not to prevent a fraud upon himself, but to com- 
mit a fraud upon his adversary. Johnson v. Noles, 224 N. 
Ce SA as Ol as typ (ed) 03/6 

Who May Plead Statute.—Any person, plaintiff or de- 
fendant, against whom enforcement is sought may plead 
the statute of frauds against a contract voidable under 
the statute of frauds. Davis v. Lovick, 226 N. C. 252, 37 
S. E. (2d) 680. 

Parol Trusts.— 

Where co-tenants of the equity in lands, subject to a 
mortgage, agreed orally among, themselves that one of their 
number, himself or through another for him, should bid off 
the lands at foreclosure sale, the other co-tenants refrain- 
ing from bidding, and hold the same in trust for the bene- 
fit of all the co-tenants, to be sold and proceeds divided, 
after reimbursing the purchaser for his outlay, the agree- 
ment was held not in violation of the statute of frauds. 
Embler v. Embler, 224 N. C. 811, 32 S. E. (2d) 619. 

Effect of Noncompliance.— 
Our statute of frauds affects not only the enforcement 

of contracts coming within its terms but also their validity. 
Jamerson v. Logan, 228 N. C. 540, 46 S. E. (2d) 561. 
Rights of Vendee under Parol Contract.— 
In accord with original. See Dupree vy. Moore, 

C. 626, 629, 44 S. E. (2d) 37. 
Purchaser Takes with Notice of Enforceable Parol Lease. 

—Purchaser of real property takes with notice that the 
prenrises may be under parol lease for a term not exceed- 
ing three years, but beyond that period he is protected 
by provision that the lease must have been in writing. 
Wright v. Allred, 226 N, C, 113, 37 S. E. (2d) 107, 108. 
Recovery on Quantum Meruit for Services Rendered Pur- 

suant to Parol Contract.—A parol contract to devise realty 
in consideration of personal services is unenforceable un- 
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der the statute of frauds, but where the services have been 
rendered in reliance upon the promise to devise, the law 
substitutes in place of the unenforceable promise a _ valid 
promise to pay the reasonable worth of the services, and 
recovery may be had upon quantum meruit, the mainspring 
of the statute of frauds being to prevent frauds and not to 
promote them. Stewart v. Wyrick, 228 N. C. 429, 45 S. 
E. (2d) 764. 

As to recovery on quantum meruit for services rendered 

pursuant to oral contract to devise, see 26 N. C. Law Rev. 
417. 

Applied in Russos v. Bailey, 228 N. C. 783, 47 S. E. (2d) 22. 
Cited in Buford v. Mochy, 224 N. C. 235, 29 S. E. (2d) 

729; Williams v. Joines, 228 N. C, 141, 44 S. E. (2d) 738. 

II. WHAT CONSTITUTES AN INTEREST IN OR 
CONCERNING LAND. 

Growing trees are a part of the land, and a contract for 
the sale thereof comes within the meaning and intent of 
the statute of frauds. Johnson v. Wallin, 227 N. C. 669, 
44 S. E. (2d) 83. 

A Ccntract to Devise Real Property.— 

An oral contract to give or devise real estate is void by 

reason of the statute of frauds, and no action for a breach 
thereof can be maintained. Daughtry v. Daughtry, 223 N. 
C. 528, 27 S. E. (2d) 446. See Neal v. Wachovia Bank and 
“Trust, Go:, 224 Nia Ce 1035 29 35a eG) seco. 

A parol promise to devise land is not subject to specific 
enforcement. Coley v. Dalrymple, 225 N. C. 67, 69, 33 S. 
E. (2d) 477, citing Daughtry v. Daughtry, 223 N. ©. 528, 27 
S. E. (2d) 446. 
An agreement to devise realty is within the statute of 

frauds, and an agreement to bequeath personalty, simplic- 
iter, is not. Stewart v. Wyrick, 228 N. C. 429, 45 S. E. 
(2d) 764. 
An indivisible contract to devise real and personal prop- 

erty comes within the statute of frauds, Jamerson v. Lo- 
gan, 228 N. C. 540, 46 S. E. (2d) 561. 
Mortgage Absolute in Form.—For discussion of effect of 

this section upon mortgage deeds absolute in form, see 26 

N. C. Law Rev. 405. 
Lease for One Year with Provision for Renewals.—An 

oral lease of realty for one year, together with provision 
for annual renewals for four successive years, is but a 
single contract, the agreement for renewal being a part 
of and inseparable from lease for the original term, and 
holding for extended term would be under the original 
oral lease, and contract may not be divided so as to vali- 
date it for the initial period and disregard the other por- 
tion of the contract. Wright v. Allred, 226 N. C. 113, 37 

S. E. (2d) 107, 108. 
Parol Lease for Three Years.— 
A parol lease agreement for more than three years is 

void. Barbee v. Lamb, 225 N. C. 211, 34 S. E. (2d) 65. 
Lease for Duration of Life Estate—An agreement by 

the remainderman to rent the locus in quo from the life 
tenant for the entire period of the life estate is for an 
indefinite term and one which may last beyond three years 
and therefore such agreement comes within this section. 
Davis v. Lovick, 226 N. C. 252, 37 S. E. (2d) 680. 

III. SUFFICIENCY OF COMPLIANCE WITH 
SECTION. 

A. In General. 
As to Seal.— 
A seal is not necessary to the validity of a lease re- 

gardless of the length of the term, and the common law, 
which did not require leases to be in writing, is in full 
force and effect, modified only by the requirement of 
this section that a lease of more than three years be in 
writing. Moche v. Leno, 227 N. C. 159, 41 S. E. (2d) 369. 
Receipts for principal and interest and for taxes, in which 

no mention is made of any agreement by the person sign- 
ing same to sell or convey land, are insufficient under the 
provisions of this section. Chason v. Marley, 224 N. C. 
CAt Oe Ou be (2d) Mose. 

Mere Recital of Agreement in Pleading Is Not Waiver 
of Statute.—A party is not estopped by his pleading from 
asserting the defense of the statute of frauds unless the 
pleading asserts the voidable contract as a necessary ba- 
sis for the relief sought, and the mere recital of the pa- 
rol agreement in the pleading does not adopt it or ratify 
it or waive the right to thereafter assert the statute in 
subsequent pleadings. Davis v. Lovick, 226 N. C. 252, 37 
S. E. (2d) 680. 
Writing Must Describe Subject Matter.—In order to take 

an agreement relating to land out of the statute of frauds, 
the writing must describe the subject matter with cer- 
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tainty or refer to matters aliunde from which the descrip- 
tion can be made certain. Searcy vy, Logan, 226 N, C. 
062, 39'S. E. (2d) 593. 

Sufficiency of Description.— 

A memorandum ‘Received of C. I. $50.00 for home place 
where he now lives which he has no deed for’? dated and 
signed by the owner of land is sufficiently definite to ad- 
mit of parol evidence for the purpose of identifying the 
land, and memorandum being sufficient under statute of 
frauds, purchaser may introduce another receipt executed 
by owner, even though it does not purport to identify the 
land, and show by parol that it was part of the consid- 
eration for the land contracted to .be conveyed. Searcy v. 
Logan, 226 N. C. 562, 39 S. E. (2d) 593. 

C. Statement of Consideration. 

Contract Must Fix the Price.——A eontract for the sale 
of land or any interest therein, must fix the price, and 
where it does not, plaintiff cannot establish by parol evi- 
dence a change as to one of the essential terms of the 
contract as this would open the door to “all the mischiefs 
which the statute was intended to prevent.” Harvey v. 
Jainker, 226 N.C. 711, 71356 4015S, «Ey (2d). 202: 
Change of Purchase Price in Option.—Where purchase 

price of land was changed in an option it constituted a 
new contract, unenforceable unless signed by the parties 
to be charged. Harvey v. Linker, 226 N. C 711, -12,, 740 
Seb. Cady “202: 

Vv. PLEADING AND PRACTICE. 
stoppel by Pleading.—See Davis v. Lovick, 226 N. C. 

252, 37 S. E. (2d) 680. 
When Statute Is Pleaded, Parol Evidence Is Incompetent. 

—When the statute of frauds is specifically pleaded, testi- 
mony of a contract or promise to lease land exceeding in 
duration three years from making thereof, resting en- 
tirely in parol, is incompetent. Wright v. Allred, 226 
Nia Col1s 3771S Ai (20d) 6107: 
Defendant’s failure to object to parol evidence offered to 

show the existence of the contract is not a waiver of his 
defense of the statute of frauds, a fortiori if the evidence 
admitted without objection does not tend to show the ex- 
istence of the contract but tends only to support a recovery 
on implied assumpsit, since the denial of the contract casts 
the burden on plaintiff to establish his cause of action by 
legal evidence. Jamerson vy. Logan, 228 N. C. 540, 46 S. E. 
(2d) 561. 
Complaint Good 

—Where plaintiff alleged that he was life tenant of realty 
and defendant, remainderman, was in possession under pa- 
rol agreement to pay a stipulated sum yearly rental to the 
life tenant, with proviso that the amount should be in- 
creased as his necessities might require, that he had de- 
manded an increased rental which defendant had refused 
to pay, and that he had thereupon demanded possession 
and defendant admitted allegations except increase of rental, 
it was held that complaint was good in action in ejectment 
independently of rental contract, and plaintiff was not es- 
topped from pleading the statute of frauds in his reply. 
Davis v. Lovick, 226 N. C. 252, 37 S. E. (2d) 680. 
General Issue or General Denial.—In a suit to enforce spe- 

cific performance of an oral contract to convéy land, the de- 
nial of the contract in the answer raises the defense of the 
statute of frauds. Grad; v. Faison, 224 N. C. 567, 31 S. 
E. (2d) 760. 

In an action on a contract to convey land, the defense 

being that the contract is not in writing as required by this 
section the parties sought to be charged may simply deny 
the contract or plead the statute of frauds, or they may do 
both, and if either plea is made good the contract cannot 
be enforced. Chason v. Marley, 224 N. C, 844, 32 S. E. (2d) 
652. 

Denial of the contract as alleged is sufficient to raise the 
defense of the statute of frauds, since it places the burden 
upon plaintiff of establishing the contract by competent evi- 
dence, and if the contract be within the statute, the writ- 
ing itself is the only competent evidence to prove its exist- 
ence. Jamerson v. Logan, 228 N. C. 540, 46 S. E. (2d) 561. 
Demurrer.— 

Procedurally, the defense of the statute of frauds cannot 
be taken advantage of by demurrer; it can only be raised 
by answer. This may be done in either of two ways: ‘The 
defendant may plead the statute, in which case when it 
develops on the trial that the contract is in parol, it must 
be declared invalid; or the defendant may enter a general 
denial, and on trial may object to the parol evidence to 
establish the contract, which will be equally fatal to the 
maintenance of the action. Embler vy. Embler, 224 N. C. 
811, 815, 32 S. E. (2d) 619. 

in Ejectment Independent of Contract. . 
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Chapter 23. Debtor and Creditor. 

Art. 1. Assignments for Benefit of Creditors. 

§ 23-2. Trustee to file schedule of property. 
Editor’s Note.—In line six of this s2ction in the original 

volume the word ‘‘and’? should read “an.” 

Chapter 24. 

§ 24-2. Penalty for usury; corporate bonds may 
be sold below par. 

I. GENERAL CONSIDERATION. 

Intent to Charge Usurious Interest.— 

To constitute a usSurious transaction, corrupt intent to 
take more than the legal rate of interest is an essential 
element. Bailey vy. Inman, 224 N. C. 571, 573, 31 S. E. 
(2d) 769. 

Where Person Is Not Entitled to Statutory Penalty.— 
In accord with lst paragraph in original. See Bailey v. 

Pebcoe kat, ZAZE ING ROS Lyall ye BRS De (ese) sth 

Interest. 

Cited in Flythe v. Wilson, 227 N. C. 230, 41 S. E. (2d) 
75d. 

§ 24-5. Contracts, except penal bonds, and 
judgments to bear interest; jury to distinguish 
principal. 

Assessments against Policyholder in Mutual Insurance 

Company.—In Miller v. Barnwell Bros., 137 F. (2d) 257, 263, 

it was held that under this section interest should be al- 
lowed on assessments against policyholder in mutual in- 
surance company under policies in suit from the dates of 
the respective demands by the receiver. 

Chapter 25. Negotiable Instruments. 

Sec, Art. 11. Acceptance. 

25-144. Liability of drawee retaining or destroy- 
ing bill; conditional payment of checks 
by drawee banks. 

Art. 1. General Provisions. 

§ 25-3. What constitutes reasonable time. 

Cross Reference.— 
The cross reference under this section in the original vol- 

ume should be to § 25-151 instead of to § 25-48. 

Art. 2, Form and Interpretation. 

§ 25-15. When payable to bearer.—The instru- 
ment is payable to bearer (1) when it is ex- 

pressed to be so payable; or (2) when it is pay- 
able to a person named therein or to bearer; or 
(3) when it is payable to the order of a fictitious 
or nonexisting or living person not intended to 
have any interest in it, and such fact was known 
to the person making it so payable, or known to 
his employee or other agent who supplies the 
name of such payee; or (4) when the name of the 

payee does not purport to be the name of any 
person; or (5) when the only or last endorsement 
is an endorsement in blank. (Rev., s. 2159; 1899, 
733, 8. 9; 1949, c. 953; 'C. S. 2990.) 

Editor’s Note.—The 1949 amendment rewrote this section. 
For comment on the 1949 amendment, see 27 N. C. Law 

Rey. 427. 

Art. 3. Consideration. 

§ 25-29. Presumption of consideration, 
Burden of Proof.— 

When plaintiff declares on a past-due negotiable note, 
regular in form, and offers evidence of its execution by 
defendants, a prima facie case is made out, which imposes 
upon defendan: the burden of going forward with evidence 

to rebut the presumption created by this section, or incur 
the risk of an adverse verdict. Beam v. Wright, 224 N. C. 
6/7, 32 S. EH. (2d) 213. 

a 25-30. What constitutes consideration. 
A person who accepts a check for a pre-existing debt 

owed him by the maker is a purchaser for value. National 
Bank y. Marshburn, 229 N. C. 104, 47 S. E. (2d) 793. 

Art. 5. Rights of Holder. 

§ 25-65. Who deemed holder in due course. 
Defective Title—Holder’s Burden of Proof.— 
Upon proof of fraud in the inception of the contract, the 

burden shifts to the holder of a negotiable instrument to 
show that he is a holder in due course for value and with- 
out notice of the infirmity. Hancammon y. Carr, 229 N. 
C52 04/7 eae Cools: 

Art. 6. Liabilities of Parties. 

§ 25-69. When person deemed indorser. 

Indorsement by Board of Directors.—Where a resolution, 
by the board of directors of a corporation, authorized two 

of their number, by their signatures, to bind each of the 
directors individually on any notes due by the company or 
renewals thereof, the indorsement of such notes, by the two 

directors so authorized, binds the other directors as indors- 
ers only and not as principals. Hertford Bkg. Co, v. 
Stokes, 224 N. C. 83, 29 S. E. (2d) 24. 

Art. 11. 

§ 25-144. Liability of drawee retaining or de- 
stroying bill; conditional payment of checks by 
drawee banks.—Where a drawee to whom a bill 
is delivered for acceptance destroys the same or 
refuses within twenty-four hours after such de- 
livery, or within such other period as the holder 
may allow, to return the bill accepted or nonac- 

cepted to the holder, he will be deemed to have 
accepted the same. 

Any payment made by a drawee bank for a 
check presented to it shall be conditional, sub- 
ject to revocation, unless the bank accepts or 
certifies the check; but such conditional payment 

shall become unconditional at midnight of the 
next business day following the presentment of 

the check unless prior to such time the check is 
returned by the drawee bank, either by delivery, 
or by deposit in the mails, to the bank or person 
presenting it; provided, that this section shall 
not prevent the presentment and payment of 
checks on other terms, in accordance with clear- 
ing house rules or practices, or pursuant to spec- 
ial collection agreements, and shall not apply to 

Acceptance. 
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checks presented over the counter otherwise than § 25-197. Check not assignment of funds. 
for credit to a depositor’s account. (Rev., 8. 1, cGeneral/— 
2287; 1899, c. 733, s. 137; 1949, c. 954; C. S. 3119.) The payee of an unaccepted, uncertified check has no 
Editor’s Note.—The 1949 amendment added the second ‘ight of action against the bank upon which the check is 

drawn, for he is in no position to allege a breach of legal paragraph. M : 
duty and no action at law can be maintained except there 

Art. 17. Promissory Notes and Checks. is shown to have been a failure in the performance of some 
legal duty. General American Life Ins. Co, vy. Stadiem, 223 

§ 25-192. Check defined. N.C. 49, .25.S. EB. (2d) 202. 
Cited in National Bank y. Marshburn, 229 N. C, 104, 47 

S. E. (2d) 793. 
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§ 28-6 

the last known residence of such absent person, 
shall have jurisdiction over such decedent’s estate. 

The administrator so appointed shall have all 
the powers and duties with respect to the prop- 
erty and estate of such missing person as are now 
or may be hereafter conferred by law upon admin- 
istrators generally; and before entering upon the 
discharge of the duties of such administration he 
shall be required to enter into such bond as is now 
required by law in the matter of administration 
of estates of deceased persons, with the additional 

requirement that such bond shall include as a 
basis the value of all real estate or interest in real 
estate in addition to the value of the personal 
property of the estate committed to his charge. 

The public laws relating to the administration 
of the estates of decedents, including the laws re- 
lating to the distribution of personal property and 
the devolution of real estate, shall apply to the es- 
tates of such missing persons. 

No action shall be maintained against such ad- 

ministrator, or the sureties on his bond, by reason 
of his appointment and taking over the adminis- 
tration of such estate, or any of his acts with ref- 
erence to said estate, where it appears they were 

done under authority of this section, except for 
failure to administer said estate as is now pro- 
vided under G. S. chapter 28. (19:7, c. 921.) 

Editor’s Note.—For discussion of section, see 25 N. C. 
Law Rev. 423. 

Art. 3. Right to Administer. 

§ 28-6. Order in which persons entitled; nomi- 
nation by person renouncing right to administer. 
—(a) Letters of administration, in case of intes- 
tacy, shall be granted to the persons entitled 
thereto and applying for the same, in the follow- 
ing order: 

1. To the husband or widow, except as here- 
inafter provided. 

2. To the next of kin in the order of their 
degree, where they are of different degrees; if 
of equal degree, to one or more of them, at the 
discretion of the clerk. 

3. To the most competent creditor who re- 
sides within the state, and proves his debt on 
oath before the clerk. 

4. To any other person legally competent. 

(b) Any person who renounces his right to 
qualify as administrator may at the same time 
nominate in writing some other qualified person 
to be named as administrator, and such designated 
person shall be entitled to the same priority of 
right to qualify as administrator as the person 
making the nomination. Provided, that the quali- 
fication of the appointee shall be within the dis- 
cretion of the clerk of court. (Rev., s. 3; Code, 
Si, 13765, Conky, S400; 8, Cc, 46, 94.3 a 
1868-9, Cc, 113, $115; 1949, 32: C S76.) WW, 

Editor’s Note.—The 1949 amendment designated the former 
section as subsection (a) and added subsection (b). For 
brief comment on amendment, see 27 N. C, Law Rev. 413. 

§ 28-7. Husband to administer wife’s estate; 
right in surplus. 

This section and § 28-149 must be construed in pari materia 
as separate parts of a single scheme of devolution. Wachovia 
Bank, etc., Co. v. Shelton, 229 N. C. 150, 48 S. E. (2d) 41. 

If there is no child, the husband takes the whole personal 
estate of his wife who dies intestate, Wachovia Bank, etc., 
Co. v. Shelton, 229 N. C. 150, 48 S. E. (2d) 41. See § 28- 
149 and note, 
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§ 28-10. Divorce a vinculo or felonious slaying 
is forfeiture. 

Heir Murdering Ancestor Excluded from Beneficial In 
terest in Estate—The fact that this and other sections for. 
feiting a murderer’s interest in the estate of his victim (8 
30-4 and 52-19) apply only to the relation of husband an¢ 
wife does not deprive equity of the power of excluding as 
heir who has murdered his ancestor from all beneficial in. 
terest in the estate of his victim. Garner v. Phillips, 22 
N.C. 160, 47 S. E. (2d) 845. For suggested revisal of thi: 
section and related statutes, see 26 N. C. Law Rev. 232, 

§ 28-15. Failure to apply as renunciation. 
Cited in In re Estate of Loflin, 224 N. C. 230, 29 S. E. 

(2d) 692. 

Art. 4. 

§ 28-19. Bond. 

Local Modification.—Forsyth: 1945, c. 58. 

§ 28-20. When to obtain letters. 

Cited in In re Estate of Loflin, 224 N. C. 230, 29 S. E. 
(2d) 692. 

Art. 5. Administrator with Will Annexed. 

§ 28-24. Administrator cum teStamento an- 
nexo must observe will— Whenever letters of ad- 
ministration with the will annexed are issued, the 

will must be observed and performed by such ad- 
ministrator, both with respect to real and personal 
property. Such administrator has all the rights 
and powers, discretionary or otherwise, unless a 

contrary intent clearly appears from the will, and 
is subject to the same duties, as if he had been 
named executor in the will. (Rev., s. 3146; Code 
s..2168;'C. C,.P., s, 4553/1946, ci 162e88G. S417.) 

Editer’s Note.—The 1945 amendment rewrote this section. 
For comment on the 1945 amendment, see 23 N. C. Law 

Rev. 362, 
Cited in Welch v. Wachovia Bank, etc., Co., 226 N. C. 

bY, ated Sh v5 TED) ere 

Public Administrator. 

Art. 6. Collectors. 

§ 28-25. Appointment of collectors. 
Pending Probate and Filing of Will—Pending the ap- 

pointment and qualification of administrator or probate 
and filing of will, collector may be appointed in order 
that action for wrongful death may be instituted within 
the statutory time. Harrison v. Carter, 226 N. C. 36, 
39, 36 S. KE. (2d) 700, 164 A. L. R. 697, citing In re Palm- 
er’s Wall, 117 sNetC.) 13331623 S.2 EB. 104: 

Art. 7. 

§ 28-31. Letters of administration revoked on 
proof of will. 

This section does not empower the clerk to set aside pro- 
bate in common form upon proffer of proof of a later will. 
In re Will of Puett, 229 N. C. 8, 47 S. EF. (2d) 488. 

Quoted in Harrison vy. Carter, 226 N. C. 36, 39, 36 S. 
E. (2d) 700, 164 A. I. R. 697. 

§ 28-32. Letters revoked on application of sur- 
viving husband or widow or next of kin, or for 
disqualification or default. 

Clerk Has Primary and Original Jurisdiction.— by 
The appointment of one as administrator of an estate 

should be revoked upon renunciation of the widow, who has: 
a prior right to administer the estate or to nominate in her 
stead, and the clerk of the court has jurisdiction and should 
appoint on her request a fit and competent person nominated 
by her. In re’Estate of Loflin, 224 N. C. 230, 29 S. E. (2d) 
692. 
Clerk Exercises Discretion.—In revoking letters of admin~- 

istration under this section the clerk exercises a legal dis- 
cretion which is reviewable on appeal. In re Galloway’s 
Estate, 229 N. C. 547, 50 S. E. (2d) 563, 
Question Determinable by Clerk.—In a proceeding under 

this section for revocation of letters of administration, the 
question determinable by the clerk is solely whether the ad- 
ministrators have been guilty of default or misconduct in 

| 

Appointment and Revocation. 
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the due execution of their office, and the rights and liabilities 

of adverse parties in the estate may not be litigated in such 

proceeding. In re Galloway’s Estate, 229 Ne Geko4/5 500.0: 

E. (2d) 563. 

Remand of Cause.—Where heirs at law of an estate were 

appointed administrators of the estate, an order of the 

clerk revoking the letters of administration upon considera- 

tion of evidence of their failure to account for rents and 

profits from the realty is based upon a confusion of their 

duties, obligations and liabilities as administrators and 

their rights and liabilities as heirs at law, and the cause 

will be remanded in order that the evidence may be con- 

sidered in its true legal light. In re Galloway’s Estate, 

229 N. C. 547, 50 S. E. (2d) 563. 

§ 28-33. On revocation, successor appointed 

estate secured. 

The clerk is required to immediately appoint some per- 

son to succeed in administration cf the estate, and it is 

immaterial in so far as continuity of the succession is 

concerned, whether successor be administrator do bs) 23, 

executor, administrator c. t. 4a., administrator c. t. 4., 

d. b. n., or collector, Harrison v. Carter, 226 N. C. 36, 

40, 36 S. E. (2d) 700, 164 A. Ly. R. 697. 

Art. 8. Bonds. 

and 

§ 28-34. Bond; approval; condition; penalty.— 

Every executor from whom a bond is required 

by law, and every administrator and collector, 

before letters are issued, must give a bond pay- 

able to the state, with two or more sufficient 

sureties, to be justified before and approved by 

the clerk, conditioned that such executor, admin- 

istrator or collector shall faithfully execute the 

trust reposed in him and obey all lawful orders of 

the clerk or other court touching the administra- 

tion of the estate committed to him. Where such 

bond is executed by personal sureties, the penalty 

of such bond must be, at least, double the value 

of all the personal property of the deceased, but 

where such bond shall be executed by a duly au- 

thorized surety company, the penalty in such 

bond may be fixed at not less than one and one- 

fourth times the value of all the personal property 

of the deceased. Notwithstanding the provisions 

of the preceding sentence, the clerk of the su- 

perior court may, when the value of the assets to 
be administered by the personal representative ex- 
ceeds $100,000.00, accept bond in an amount equal 
to the value of the assets plus ten per cent (10%) 
thereof. The value of said personal property 
shall be ascertained by the clerk by examination, 

on oath, of the applicant or of some other com- 
petent person. If the personal property of any 
decedent is insufficient to pay his debts and the 
charges of administration, and it becomes neces- 
sary for his executor or administrator to apply 
for the sale of real estate for assets, and the bond 
previously given is not double the value of both 
the real and personal estate of the deceased, such 
executor (if bond is required of him by law) or 
administrator shall, before or at the time of filing 
his petition for such sale, give another bond pay- 
able and conditioned as the one above prescribed 

and with like security, in double the value of the 
real estate for the sale of which application is 
made, provided, however, that where such bond 
shall be executed by a duly authorized surety 
company, the penalty of said bond need not ex- 
ceed one and one-fourth times the value of said 
real estate. (Rev., s. 319; Code, s. 1388; 1870-1, 
c. 93; C. C. P., s. 468; 1935, c. 386; 1949, c. 971; 
C. S. 33.) 

Editor’s Note.—The 1949 amendment inserted the third 
sentence. For a brief comment on amendment, see 27 N. 
C. Law Rey. 409, 

1949 SUPPLEMENT TO VOLUME TWO § 28-68 

§ 28-39.1. Conveyances by foreign executors 
validated_—_If any nonresident executor, acting 
under a power of sale contained in the last will 
and testament of a citizen and resident of another 
state or foreign country, executed according to 
the laws of this state and duly proven and re- 
corded in the state or foreign country wherein the 
testator and his family and said executor resided, 
and now or hereafter recorded in this state, shall 
have sold and conveyed real estate situated in this 
state prior to January first, one thousand nine 
hundred and forty-five, then said sale and convey- 

ance so had and made shall be as valid and suffi- 
cient in law as though such executor had given 
bond and obtained letters of administration in this 
state prior to the execution of such deed. (1945, 
c. 652.) 

Art. 9. Notice to Creditors. 

§ 28-47. Advertisement for claims.—Every ex- 
ecutor, administrator and collector, within twenty 
days after the granting of letters, shall notify all 
persons having claims against the decedent to 
exhibit the same to such executor, administrator 
or collector, on or before a day to be named in 

such notice; which day must be twelve months 
from the day of the first publication of such no- 
tice. The notice shall be published once a week for 
six consecutive weeks in a newspaper qualified to 
publish legal advertisements, if any such news- 
paper is published in the county. If there is no 
newspaper published in the county, then the notice 
shall be posted at the courthouse and four other 
public places in the county. Personal representa- 
tives are not required to publish the notices here- 
in provided for when the deceased person did not 
own any real property or any interest in real 
property at the time of his death and the only 
assets of the estate consist of proceeds received 
for wrongful death. (Rev., s. 39; Code, ss. 1421, 
1422; 1868-9, c. 113, s. 29; 1881, c. 278, s. 2; 1945, 
CH 63D HGt On Ce 47 veaOonce ke O. Oo. 450) 

Lecal Modification.—Forsyth: 1949, ce. 621, s. 4. 
Editor’s Note——The 1945 amendment substituted ‘‘on” for 

“at” in line six. The 1949 amendments rewrote the second 
sentence and added the last sentence. For brief comment 
on the 1949 amendments, see 27 N. C. Law Rev. 414. 

Art, 11. 

§ 28-68, Payment to clerk of sums not exceed- 
ing $500 due and owing intestates—Where any 
person dies intestate and at the time of his or 
her death there are sums of money owing to the 
said intestate not in excess of five hundred dol- 
lars ($500), such sum may be paid into the hands 
of the clerk of the superior court, whose receipt 
for same shall be a full and complete release and 
discharge for such debt or debts, and the said 
clerk of the superior court is authorized and em- 
powered to pay out such sum or sums in the fol- 
lowing manner: First, for satisfaction of widow’s 
year’s allowance, after same has been assigned 
in accordance with law, if such be claimed; sec- 
ond, for payment of funeral expenses, and if there 
be any surplus the same to be disposed of as is 
now provided by law. (1921, c. 93; Ex. Sess. 1921, 
c. 65; Ex. Sess. 1924, cc. 15, 58; 1927, c. 7; 1929, 
CCH OS xe alee elOsd Capel 1 OSo0IcCno, 9411935, 

cc. 69, 96, 367; 1937, cc. 13, 31, 55, 121, 336, 377; 
1939, cc, 383, 384; 1941, c. 176; 1943, cc. 24, 114, 

138, |560551945))cc. 152, 178, 555; 1947,-cc. 203, 237; 

1949, coal 782, 60059762: Gn S.65(a).) 

Assets. 



§ 28-72.1 

Editor’s Note.— 
The 1945 amendments made this section applicable to the 

counties of Madison, Washington and Chatham, respectively. 

The 1947 amendments made this section applicable to 

Scotland and Northampton counties, respectively. 
The first, second and fourth 1949 amendments made this 

section applicable to Carteret, Richmond and Sampson 
counties, respectively. The third 1949 amendment rewrote 
the section, making it applicable throughout the state, and 
increasing the maximum amount involved from three hundred 
to five hundred dollars. 

Art. 18. Sales of Personal Property. 

§ 28-72.1. Procedure when no order of sale is 
obtained.—The procedure set out in this article is 
applicable when an order of sale is not obtained, 
but when an order of sale is obtained, the pro- 
cedure for the sale shall be as provided in article 
29A of chapter 1 of the General Statutes. (1949, 

(ey allt) Sh) 

§ 28-74. Collector may sell or rent only on 
order of court.—All sales or rentals of personal 
property by collectors shall be made only upon 
order obtained, by motion, from the clerk of the 
superior court. (Rev., s. 61; Code, s. 1409; 1868-9, 
c. 113, s. 17; 1949, c. 719, s. 2; C. S. 67.) 

Editor’s Note.—The 1949 amendment, effective Jan. 1, 
1950, made this section applicable to ‘‘rentals”, and struck 
out the words “who shall specify in his order a descriptive 
list of the property to be sold” formerly appearing after the 
word “court” at the end of the section. 

§ 28-75. Terms and notice of public sale.—All 
public sales of personal estate by executors or 
administrators shall be made on credit or for 
cash after twenty days’ notification posted at the 
court house and four public places in the county. 
(Rev., s. 63; Code, ss. 1410, 1411; 1868-9, c. 113, 
ssii18, 193 1949, c. 719; s.°2; CS. 68) 

Editer’s Note. — Prior to the 1949 amendment, effective 
Jan. 1, 1950, this section also applied to sales by collectors. 

§ 28-76. Clerk may order private sale in certain 
cases.— Whenever the executor or administrator 
of any estate shall be of the opinion that the in- 
terests of said estate will be promoted and con- 
served by selling the personal property belonging 
to it at private sale instead of selling same at 
public sale, such executor or administrator may, 
upon a duly verified application to the clerk of 
the superior court, obtain an order to sell, and 

may sell, such personal property at private sale. 
(Rev., s. 64; 1893, c. 346; 1919, c. 66; 1925, c. 267; 

19S9,"Cr 167; “1947, GC. AGS" 10049. 0G, 140, a8. ne. Te 
S. 69.) 

Editor’s Note.—The 1949 amendment, effective Jan. 1, 
1950, struck out much of this section including the paragraph 
added by the 1947 amendment. 

§ 28-77. Confirmation required on objection of 
interested party——When any person interested, 

either as creditor, distributee or legatee, on the 
day of sale objects to the completion of any sale 
on account of the insufficiency of the amount bid, 
title to such property shall not pass until the sale 
is reported to and confirmed by the clerk. (Rev, 
s. 63; Code, s. 1411; 1868-9, c. 113, s. 19; 1945, c. 
635; C..S..70.) 

Editor’s Note.—The 1945 amendment 
“distributee”’ in line two. 

inserted the word 

§ 28-78. Security required; representative’s lia- 
bility for collection.—The proceeds of all sales of 
personal estate and rentings of real property by 
public auction or privately shall be secured by 
bond and good personal security, and such pro- 
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ceeds shall be collected as soon as practicable; 
otherwise the executor or administrator shall be 
answerable for the same. (Rev., s. 65; Code, s. 
1413; 1893, c. 346, s. 2; 1868-9, c. 113, s. 21; 1949, 
c. 719, s. 2; C. S. 71.) 

Editcr’s Note.—Prior to the 1949 amendment, 
Jan. 1, 1950, this section also applied to collectors. 

effective 

§ 28-79. Hours of public sale; penalty.—All 
public sales or rentings provided for in this chap- 
ter shall be between the hours of ten o’clock a. m. 
and four o'clock p. m. of the day on which the 
sale or renting is to be made, except that in towns 
or cities of more than five thousand inhabitants 
public sales of goods, wares, and merchandise 
may be continued until the hour of ten o’clock p. 
m. Provided, a certain hour for such sales shall 
be named and the sale shall begin within one hour 
after the time fixed, unless postponed as provided 
by law, or delayed by other sales; and every exec- 
utor or administrator who otherwise makes any 
sale or renting shall forfeit and pay two hundred 
dollars to any person suing for the same. (Rev., 
s. 66; Code, s. 1414; 1893, c. 346, s. 3; 1868-9, c. 
113, s. 22; 1927, c. 19, s. 2; 1949, c. 719, s. 2; C. 
Sen72.) 

Editor’s Note.—Prior to the 1949 amendment, 
Jan 1, 1950, this section also applied to collectors, 

effective 

§ 28-80. Debts uncollected after year may be 
sold; list filed—LEvery executor, administrator and 
collector, at any time after one year from the 
grant of letters, is authorized to sell in accordance 
with the provisions of article 29A of chapter 1 of 
the General Statutes, all bills, bonds, notes, ac- 
counts, or other evidences of debt belonging to 
the decedent, which he has been unable to collect 
or which may be deemed insolvent. Before of- 
fering such evidences of debt at public sale he 
shall file with the clerk a descriptive list thereof, 
and obtain an order of sale therefor from the 
clerk, and shall make return of the proceeds of 
such sale as in other cases of assets. (Rev., s. 
67; Code, s. 1412; 1868-9, c. 113, s. 20; 1949, ¢. 
719, s. 2; C. S. 73.) 

Editor’s Nete.—The 1949 amendment, effective Jan. 1, 1950, 
struck out in the first sentence the words “at public auction, 
in the manner prescribed in this chapter’, and inserted 
in lieu thereof the words ‘in accordance with the provisions 
of article 29A of chapter 1 of the General Statutes.” 

Art. 14. Sales of Real Property. 

§ 28-81. Sales of realty ordered, if personalty 
insufficient for debts.—When the personal estate 
of a decedent is insufficient to pay all his debts, 
including the charges of administration, the execu- 
tor, administrator or collector may, at any time 
after the grant of letters, apply to the superior 
court of the county where the land or some part 
thereof is situated, by petition, to sell the real 
property for the payment of the debts of such . 
decedent. When there is dower or rights of 
dower in the land petitioned to be sold as afore- 
said, the person entitled thereto shall be made a 
party to said proceeding, and upon the consumma- 

tion of sale pursuant to decree of confirmation, the 
fiduciary shall, based on the completed age of the 
person so entitled on such day of consummation, 
compute the value of her annuity at six per cent 
(6%) on one-third of the net sale price during her 
probable life or expectancy, and shall pay same to 
her absolutely out of the proceeds; or in lieu of 
such payment of the value of her annuity of six 
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per cent (6%) on such one-third of the net sale 
price, at her election, one-third of the net proceeds 
shall be paid into the office of the clerk of the 
superior court and the income on said one-third 
shall be paid to her annually: Provided, that 
nothing herein contained shall be construed to 
deprive the widow from claiming her dower right 
by metes and bounds in her husband’s land: Pro- 
vided, further, if the person entitled to said dower 
shall not claim the same by metes and bounds in 

her husband’s lands, or elect to receive the in- 
come from one-third of the net proceeds of said 
sale, within the time allowed by law for filing 
pleadings in such special proceeding, such person 
shall be presumed to have elected to receive said 

dower interest in cash as provided in this section. 

Where land is sold as provided in this section, 

and in lieu of paying cash therefor the purchaser 
executes a note or notes secured by a mortgage 

or deed of trust, and there are insufficient funds 
from said sale with which to pay the person en- 
titled to dower her interest in full as provided in 
this section, said person shall be entitled to the 
legal rate of interest on the unpaid balance of 
her dower interest until same is paid in full. 
(Rev., s. 68; Code, s. 1436; 1868-9, c. LL Ses 
1923, C. op; 1935, .c. 43° LOSK, ic. 70-1943) C1637; 
49) CG, wi. OF Sane cS. 74.) 

Editor’s Note.—The 1949 amendment, effective AE eRe il 
1950, struck out the former third paragraph of this section, 
Cited in In re Daniel’s Estate, 225 N. C. 18, 21, 33 S. E. 

(2d) 126. 

§ 28-82. When representatives authorized to 
rent, borrow or mortgage. 

Cited 
(2d) 477. 

in Pearson y. Pearson, 227 N. C 31, 40 S. E. 

§ 28-83. Conveyance of lands by heirs within 
two years voidable; judicial sale for partition.—All 
conveyances of real property of any decedent made 
by any devisee or heir at law within two years 
of the death of the decedent shall be void as to the 
creditors, executors, administrators and collectors 
of such decedent, except as hereinafter provided, 
but such conveyances to bona fide purchasers for 
value and without notice, if made after two years 
from the death of the decedent, or if made after 
the filing of the final account by the duly author- 
zed executor or administrator of the decedent and 

the approval thereof by the clerk of the superior 
court having jurisdiction of the estate, shall be 
valid even as against creditors: Provided, that if 
the decedent was a nonresident, such conveyances 
shall not be valid unless made after two years from 
the grant of letters. 

(1947, c. 112.) 
Editor’s Note.— 
The 1947 amendment inserted in the first sentence, be- 

yinning in line ten, the words “or if made after the fil- 
ng of the final account by the duly authorized executor 
ir administrator of the decedent and the approval thereof 
Ny the clerk of the superior court having jurisdiction of 
he estate.” As the rest of the section was not affected 
yy the amendment it is not set out. 
For comment on the 1943 amendments, see 21 N. C. Law 

Rev. 359, 

§ 28-87. Heirs and devisees necessary parties 
All Heirs Necessary Parties.— 
Heirs at law of intestate are necessary parties to an ac- 
ion by an administrator to subject an interest in lands of 
lis intestate to the payment of debts of the estate. In re 
Janiel’s Estate, 225 N. C, 18, 33 S. E. (2d) 126. 
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§ 28-88. Adverse claimant to be heard. 
Claims of Undivided Interest.— 

Where land is claimed by another, such claimant may be 
admitted to be heard as a party to a proceeding to sell lands 
of intestate to make assets to pay debts, or may be brought 
in as a party thereto. In re Daniel’s Estate, 225 N. C. 18, 
Fl, 33S.) Han eG 20s 

§ 28-89. 

term. 

Procedure.— 

When an issue of law or fact is joined between parties 
to a proceeding to sell lands of intestate to make assets to 
pay debts, the course of procedure shall be prescribed in 
such cases for other special proceedings. In re Daniel’s 

Bstate;® 225 Na. Cs 18s 21.233 aS.. by (2d). 126 

§ 28-90. Order granted, if petition not denied; 
procedure for sale-——As soon as all proper parties 
are made to the proceeding, the clerk of the su- 
perior court before whom it is instituted, if the 
allegations in the petition are not denied or con- 
troverted, shall have power to hear the same 
summarily and to decree a sale. The procedure 
for the sale shall be as is provided in article 29A 
of chapter’ 1 of the General Statutes. (Rev., s. 
79; Code, s. 1443; 1868-9, c. 113, s. 48; 1949, c. 
"19 psaestC, S..83.) 

Upon issues joined, transferred to 

Editor’s Note.—The 1949 amendment, effective Jan. 1, 
1950, added the second sentence. 

§§ 28-91, 28-92: Repealed by Session Laws 
1949; cz 719, so.2% 

Editor’s Nete.—Section 6 of the repealing act provides 
that it shall become effective Jan. 1, 1950. 

§ 28-98. Court may authorize private sale.—If 
it is made to appear to the court by petition and 
by satisfactory proof that it will be more for the 
interest of said estate to sell such real estate by 
private sale, the court may authorize said peti- 
tioner, or any commissioner appointed by the 
court, to sell the same at private sale in accord- 
ance with the provisions of G. S., § 1-339.34 
througiny Geiss 8) 1333040). (i917. c.127, 8. ae 

10275 tC. 1 Or 10S. C719, 66.0, ote Cy Oo. 80a) 
Editcr’s Note.—The 1949 amendment, effective Jan. 1, 

1950, rewrote this section after striking out the former 

second sentence and rewriting the former third sentence 
to appear as § 1-339.76, 

§ 28-97. Where executor with power dies, power 
executed by survivor, etc. 

Cited in Welch v. Wachovia Bank, etc., Co., 226 N. G 
SRYA MEE. ISAM DAR O13 Oaks 

§ 28-99. Title in representative for estate; he 
or successor to convey.—When land is conveyed 
to a personal representative for the benefit of the 
estate he represents, he may sell and convey 
same upon such terms as he may deem just and 
for the advantage of said estate; the procedure 
for the sale shall be as is provided in article 29A 
of chapter 1 of the General Statutes, unless the 
conveyance is made to the party entitled to the 
proceeds. If such land is not conveyed by such 
personal representative during his life or term 
of office, his successor may sell and convey such 
land as if the title had been made to him: Pro- 
vided, if the predecessor has contracted in writing 
to sell said lands, but fails to convey same, his 
successor in office may do so upon payment of 
the purchase price. (Rev., s. 71; 1905, c. 342; 
Pg29. c. 719, S. 2% Go. Oe.) 

Local Modification.—Forsyth: 1947, ¢c. 359; Surry: 1947, 
Gee oov: 

Editor’s Note.—The 1949 amendment, effective Jan. 1, 
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1950, rewrote that part of the first sentence appearing after 

the semicolon. 

§ 28-108. Validation of certain bona fide sales 

of real estate to pay debts made without order of 

court. 
Lecal Modification.—Alexander: 1945, c. 950. 

Art. 15. Proof and Payment of Debts of Decedent. 

§ 28-105. Order of payment of debts. 

This section relates exclusively to application of per- 

sonal property, the only estate with which the adminis- 

trator has any right to deal. Moore v. Jones, 226 N. C. 

149, 36 S. E. (2d) 920. 

The Lien of a Docketed Judgment.— 

Where realty sold under order of court to make assets 

is subject to a docketed judgment and a subsequently re- 

corded mortgage, the judgment must be satisfied in full 

before application of any part of the proceeds to the mort- 

gage or to the payment of other debts. Moore v. Jones, 

226 N. C. 149, 36 S. E. (2d) 920, 922. 

There is nothing in this section, or in any other pro- 

vision of the law, that indicates intent to nullify the lien 

of a docketed judgment or to destroy any right acquired 

under the law prior to the death of the judgment debtor. 

Id. 
Where debtor’s lands are sold under order of court to 

make assets, proceeds remain real estate until all liens are 

discharged and are to be applied to payment of liens in the 

order of their priority, and only the residue, if any, is pay- 

able to administrator as personal property to be distributed 

in the order provided by this section. Moore v. Jones, 226 

N. C. 149, 36 S. E. (2d) 920, 922, citing Murchison v. Wil- 

liams, 71 N. C. 135. . 

In such case no part of the proceeds may be taxed with 

costs of administration. However, a referee’s fee by § 6-21 

is taxable in the discretion of the court. Williams v. John- 

son. 230 N. C. 338, 53 S. E. (2d) 277. 

§ 28-111. Disputed debt may be referred. 
Filing Claim.—If the judgment creditor wishes to share in 

the distribution of the personal estate of his deceased judg- 
ment debtor, and to protect himself against the running 
of the statute of limitations as against the debt (§ 1-22), he 
must file his claim with the personal representative of the 

deceased. William v. Johnson, 230 N. C. 338, 53 S. E. (2d) 

2774 
Cited in Craver v. Spaugh, 226 N. C. 450, 38 S. E. (2d) 

525. 

§ 28-112. Disputed debt not referred, barred in 

six months. 
Illustration.—Thus, in action against administrator to en- 

force claim against estate which had been rejected and not 
referred, a suit not instituted within six months of receipt 

of written notice of rejection is barred. Craver v. Spaugh, 

226 N. C. 450, 38 S. E. (2d) 525; Craver v. Spaugh, 227 N. 

G 129,-41-S. Hs (2d) 82. 

Art, 16. 

§ 28-120.1. Perpetual care of cemetery lot.—lIt 
shall be lawful for an executor or administrator 

to provide for perpetual care for the lot upon 
which is located the grave of his testator or in~- 
testate, and the cost thereof shall be paid and 
credited as such in final accounts: Provided, that 
the provisions of this subsection shall be applica- 
ble to an interment made in a cemetery author- 
ized by law to operate as a perpetual care ceme- 
tery or association, and the cost thereof shall be 
in the sound discretion of the executor or admin- 
istrator having due regard to the value of the es- 
tate and to the interest of the widow and legatees 
or distributees of the estate. Provided, where the 
executor or administrator desires to spend more 
than two hundred fifty dollars ($250.00) for such 
purpose he shall file his petition before the clerk 
of the superior court and such order as will be 
made by the court shall specify the amount to be 
expended for such purpose. (1945, c. 756.) 

Accounts and Accounting. 
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§ 28-121.1. Final accounts; immediate  settle- 
ment.—The personal representative of a deceased 
person who did not own any real property or 
any interest in real property at the time of his 
death may file his final account for settlement at 
any time within one year after his appointment 
when the only assets of the estate consist of pro- 
ceeds received for wrongful death. (1949, c. 63, 
8. 2.) 

For brief comment on seetion, see 27 N. C. Law Rev. 414 

§ 28-147. Suits for accounting at term. 
Extent of Jurisdiction—While the clerk of the Superior 

Court has exclusive original jurisdiction as to matters of 

probate and the judge has no power therein unless the mat- 

ter is brought before him by appeal, the Superior Court 
in term is by this section constituted a forum for the set- 
tlement of controversies over estates. State v. Griggs, 223 
INS) Cin2795 "25 (5. , a(2d) bes 
Concurrent Jurisdiction.— 

In accord with Ist and 2nd paragraphs in original. 
Privette v. Morgan, 227 N. C. 264, 41 S. E. (2d) 845. 
The Superior Court is given concurrent jurisdiction with 

the probate courts, that is, clerks of Superior Court in ac- 
tions of class mentioned in this section. Maryland Cas. 

Co. v. Lawing, ‘223 IN. CP 8, 14,°25 'S. E. (2d) 183! 
This section is not confined to actions pertaining to final 

settlement in the administration of estates of deceased per- 
sons. Maryland Cas. Co. v. Lawing, 223 N. C. 8, 14, 25 
S. E. (2d) 183. 
Action by Surety on Guardian’s Bond.—Where a guard- 

ian uses guardianship funds to improve and keep up prop- 
erty in which she is individually interested along with the 
wards, contributing nothing from her own funds, but tak- 
ing her share of the rents, and violates her obligations as 
guardian in other respects, the surety on the guardian’s 

bond may maintain an action in the Superior Court at term 
time prior to termination of the guardianship to enforce the 
liability of the guardian in exoneration of the surety, and 
to surcharge and correct the guardian’s accounts either 
at common law or under this section. Maryland Cas. Co. 
v. Lawing, 223 N. C. 8, 13, 25 S. E. (2d) 183. 

Cited in Maryland Cas. Co. v. Lawing, 225 N. C. 103, 3: 
So Eee 2d)) 608: 

See 

§ 28-148. Proceedings against land, if personal 
assets fail. 

Cited in Pearson v. Pearson, 227 N. C. 31, 40 S. E. (2d) 
477. 

Art. 17. Distribution. 

§ 28-149. Order of distribution. 
1. If a married man die intestate leaving one 

child and a wife, the estate shall be equally dis- 
tributed between the child and wife; the child or 
children of any child or children of the intestate 
who may have died prior to the father, shall rep- 
resent his, her or their parent in such distribution. 

2. If there is more than one child, the widow 
shall share equally with all the children and be 
entitled to a child’s part; the child or children of 
any child or children of the intestate who may 
have died prior to the father shall represent his 
her or their parent in such distribution. 

10. An adopted child shall be entitled by suc- 
cession, inheritance, or distribution of personal 
property, including, without limiting the general: 
ity of the foregoing, any recovery of damages foi 
the wrongful death of such adopted parent by 
through, and from its adoptive parents the same 
as if it were the natural, legitimate child of the 
adoptive parents. 

11. The adoptive parents shall be entitled by 
succession, inheritance, or distribution of persona 
property including, without limiting the gereral 
ity of the foregoing, any recovery of damages fo: 

the wrongful death of such adopted child by 
through, and from an adopted child the same a 
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if the adopted child were the natural, legitimate 
child of the adoptive parents. 

12. When any child born out of wedlock shall 

have been legitimated in accordance with the pro- 
visions of G. S. § 49-10 or G. S. § 49-12 such child 
shall be entitled to all the rights of succession, 
inheritance, or distribution of personal property 
of its father and mother as it would have had had 
it been born their issue in lawful wedlock. (Rev., 

Deuinese UG, Sates eG... Cr Gt, Sa ths emey e 
GE, so 45. 1893tecs 823 1868-9, c.. 113.67 53. 1912. c. 

166; 1915,°c. 3731921, c. 54; 1927, c. 281;°1945, °c. 

46° 1947, . B798° CHS. 72°137:) 
Editer’s Note.——The 1945 amendment rewrote subsections 

1 and 2, and the 1947 amendment added subsections 10, 11 
and 12, As the rest of the section was not affected by the 
amendments it is not set out. 

For comment on the 1945 amendment, see 23 N. C. Law 
Rev. 348. 

For discussion of the 1947 amendment, see 25 N. C. Law 
Rev. 443, 

Distributees are named in this section. Wachovia Bank, 
etc., Co. v. Shelton, 229 N. C. 150, 48 S. E. (2d) 41. See 
note to § 31-42. 
Collateral relatives do not share in the personal estate of 

a married woman dying intestate and leaving a husband 
or child, or both, surviving. Wachovia Bank, etc., Co. 
v. Shelton, 229 N. C. 150, 48 S. E. (2d) 41. See § 28-7. 
For history of subsections 8 and 9, see Wachovia Bank, 

ete., Co. v. Shelton, 229 N. C. 150, 48 S. E. (2d) 41. 
Court Will Look Beyond Nominal Party Plaintiff.—Where 

an administrator instituted action for wrongful death 
against intestate’s husband upon allegations that the hus- 
band’s negligence caused the death of his intestate, and 
intestate left no children surviving her, it was held that 
the husband being the sole beneficiary of any recovery 
under this section, the courts will look beyond the nomi- 
nal party plaintiff, and recovery will not be allowed un- 
der the principle that a wrongdoer will not be permitted 
to enrich himself as a result of his own misconduct. Dav- 
enport v. Patrick, 227 N. C. 686, 44 S. E. (2d) 203. 

Cited in McMillan v. Robeson, 225 N. C. 754, 36 S. E. 
(2d) 235. 

§ 28-159. Legacy or distributive share recover- 
able after two years. 

When Suit for Legacy May Be Maintained.—Only after 
final account is filed or after the lapse of two years could 
a suit for the legacy be maintained. King v. Richardson, 
136 F. (2d) 849, 863. 

Where executors never delivered stock to the trustees of 
a trust, they are not protected by the conveyance made by 
the trustees to the holder of the life interest, who 
was one of their number but they too are liable for the 
value of the stock, since as executors, they held it as 
trustees for those to whom it was devised. King y. Rich- 
ardson, 136 F. (2d) 849, 863. 

§ 28-160. Payment to clerk after one year dis- 
charges representative pro tanto. 

Applied in Hunter v. 
S. E. (2d) 292. 

Art. 17A. Uniform Simultaneous Death Act. 

§ 28-161.1. Disposition of property where no 
sufficient evidence of survivorship.—Where the ti- 
tle to property or the devolution thereof depends 

upon priority of death and there is no sufficient 
evidence that the persons have died otherwise than 
simultaneously, the property of each person shall 
be disposed of as if he had survived, except as 
provided otherwise in this article. (1947, c. 1016, 
3.1.) 

§ 28-161.2. Beneficiaries of another person’s dis- 
position of property—Where two or more benefi- 
ciaries are designated to take successively by rea- 
son of survivorship under another person’s dispo-’ 
sition of property and there is no: sufficient evi- 
dence that these beneficiaries have died otherwise 
than simultaneously the property thus disposed of 

Nunnamaker, 230 N. C. 384, 53 
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shall be divided into as many equal portions as 
there are successive beneficiaries and these por- 
tions shall be distributed respectively to those who 
would have taken in the event that each desig- 
nated beneficiary had survived. (1947, c. 1016, s. 2.) 

§ 28-161.3. Joint tenants or tenants by the en- 
tirety—Where there is no sufficient evidence that 
two joint tenants or tenants by the entirety have 
died otherwise than simultaneously the property 
so held shall be distributed one-half as if one had 
survived and one-half as if the other had survived. 
If there are more than two joint tenants and all 
of them have so died the property thus distrib- 
uted shall be in the proportion that one bears to 
the whole number of joint tenants. (1947, c. 1016, 
Soe) 

§ 28-161.4. Insurance policies—Where the in- 
sured and the beneficiary in a policy of life or ac- 
cident insurance have died and there is no suffi- 
cient evidence that they have died otherwise than 
simultaneously the proceeds of the policy shall be 
distributed as if the insured had survived the ben- 
eficiary. (1947, c. 1016, s. 4.) 

§ 28-161.5. Article does not apply if decedent 
provides otherwise.—This article shall not apply 
in the case of wills, living trusts, deeds, or con- 
tracts of insurance wherein provision has been 
made for distribution of property different from 
the provisions of this article. (1947, c. 1016, s. 6.) 

§ 28-161.6. Uniformity of interpretation.—This 
article shall be so construed and interpreted as to 
effectuate its general purpose to make uniform the 
law in those states which enact it. (1947, c. 1016, 
Sei) 

§ 28-161.7. Short title. — This article may be 
cited as the Uniform Simultaneous Death Act: 
(1947 0¢" 1016. -g, 8.) 

Art.'18. Settlement, 

§ 28-162. Representative must settle after two 
years, 
Under this section an executor is forbidden to hold after 

two years from his qualification more of the estate than 
amounts to his necessary charges. King y. Richardson, 136 
F. (2d) 849, 867 (dis. op.). 

§ 28-167. Procedure where person entitled un- 
heard of for seven years.—When the party en- 
titled to the money has not been heard of for 
seven years or more, the fund shall be distributed 
among the next of kin of the absent deceased 
person as prescribed by statute, in the following 
manner: An administrator shall be appointed 
and made a party to a special proceeding in 
which a verified petition shall be filed setting 
forth the facts, with names of the parties entitled, 
and such other evidence as may be required by 
the clerk in whose office said fund was deposited, 
and the proceedings conducted as other special 
proceedings; and the order disposing of the 
fund shall be approved and confirmed by the 
judge, either at term or at chambers. (Rev., s. 
151; Code s. 1526; 1868-9, c. 113, s. 97; 1893, c. 
317; C.S. 154.) 
Editor’s Note.—This section is set out in full to correct a 

typographical error appearing in original. 

§ 28-168. Parties to proceeding for settlement.— 
In all actions and proceedings by administrators 
or executors for a final settlement of their es- 
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tates and trusts, whether at the instance of dis- 
tributees, legatees or creditors or of themselves, 
if the personal representative dies or is removed 
pending such actions or proceedings, the admin- 
istrator de bonis non or administrator with the 
will annexed, as the case may be, shall be made 
party as provided in other cases, or in such way 
as the court may order, and the action or pro- 
ceeding shall be conducted to its end, and such 
judgment shall be rendered on the confirmation 
of the report, or upon the terms of settlement, 
if any shall be agreed upon by the parties, as 
will fully protect and discharge all parties to the 
record. (Rev., s. 154; 1893, c. 206; C. S. 155.) 

Editor’s Note.—This section is set out in full to correct 
a typographical error appearing in original. 

Art. 19. 

§ 28-172. Action survives to and against repre- 
sentative. 

Editor’s Note.— 
For a discussion of this section, see note to Hoke v. At- 

lantic Greyhound Corp., 226 N. C. 
in 25 N. C. Law Rev. 84. 
A cause of action which survives against successor per- 

sonal representatives of estate likewise survives in favor of 
successor personal representatives of estate. Harrison v. 
Carter, 226 N. C. 36, 39, 36 S. E. (2d) 700, citing Suskin v. 
Maryland Trust Co., 214 N. C. 347, 199 S. E, 276. 
Applied in Hoke v. Atlantic Greyhound Corp., 227 N. C. 

412, 42 S. E. (2d) 593. 
Cited in Morgan v. Carolina Coach Co., 225 N. C. 668, 36 

S. E. (2d) 263. 

Actions by and against Representative. 

§ 28-173. Death by wrongful act; recovery not 
essets; dying declarations. 

I. IN GENERAL. 

Not a Common-Law Right.— 
In accord with original. See Wilson v. Massagee, 224 

N. C. 705, 32 S. E. (2d) 335; Webb v. Eggleston, 228 N. C. 
574, 46 S. E. (2d) 700; Lewis v. North Carolina State High- 
way, etc., Comm., 228 N. C. 618, 46 S. E. (2d) 705. 
The right to maintain an action for wrongful death is 

purely statutory. No such right existed at common law, 

and the provisions of this section authorizing the institu- 
tion and maintenance of such an action are no more bind- 
ing upon the courts than the provisions of this section which 
direct how the recovery in such action shall be distributed. 
Davenport v. Patrick, 227 N. C. 686, 689, 44 S. E. (2d) 
203. 

Creates New Cause of Action.— 
The wrongful death statutes (now this and the follow- 

ing section), confer a new right of action with damages 
limited to fair and just compensation for the pecuniary 
injury resulting from death, recoverable by the personal 
representative for the benefit of the next of kin. Hoke v. 
Atlantic Greyhound Corp., 226 N. C. 332, 38 S.. E. (2d) 
105. See McCoy v. Atlantic Coast Tine R. Co., 229 N. C. 
573047 oo. 1) (2d)! 5d2. 

Right Must Be Asserted in Confcrmity with Section.— 
The right to maintain an action for damages for wrongful 
death must be asserted in conformity with this section. 
Webb v. Eggleston, 228 N. C. 574, 46 S. E. (2d) 700. 
Recovery of Burial Expenses.—A cause of action does not 

exist for the recovery of burial expenses in an action for 
wrongful death separate and apart from the right to re- 
cover for the wrongful death. Davenport y. Patrick, 227 

N. C. 686, 691, 44 S. E. (2d) 203. 

What Constitutes a Cause of Action.— 
Plaintiff must show failure on part of defendant to ex- 

ercise proper care in performance of some legal duty which 
the defendant owed plaintiff’s testator under the circum- 
stances in which they were placed and that such negli- 
gent breach of duty was the proximate cause of injury 
which produced death—a cause that produced the result in 
continuous sequence, and without which it would not have 
occurred, and one from which any man of ordinary pru- 
dence could have foreseen that such result was probable 
under the existing facts. Tysinger v. Coble Dairy Prod- 

ucts, 225 N..C, 717, 36:5. E. ,(2d) , 246;, 249. 
Enfcrcement of Right of Contribution by Parties Defend- 

ant.—One of several defendants, in an action for wrongful 
death arising out of a joint tort, may have still another 
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joint tort-feasor brought in and made a party defendant 
for the purpose of enforcing contribution, where plaintiff’s 
right of action against such other tort-feasor, originally 

subsisting, has been lost by the lapse of time. Godfrey v. 
Tidewater Power Co., 223 N. C. 647, 27 S. E. (2d) 736. 
Nonsuit.—In a civil action under this and the succeeding 

section to recover damages for alleged wrongful death, 
where issues of fact are raised which the jury alone may 
decide, it is error for the court to allow a motion for judg- 
ment as of nonsuit. Henson v. Wilson, 225 N. C. 417, 35 
S. E. (2d) 245. 

Applied in Hoke vy. Atlantic Greyhound Corp., 227 N. 
C. 412, 42 ‘S. EB. (2d) 593; Hahn v. Perkins, 228 N. C.’ 727, 
46 S. E. (2d) 854. 
Cited in Barber v. Minges, 223 N. C. 213, 25 S$. E. (2d) 

837; Morgan v. Carolina Coach Co., 225 N. C. 668, 36 S. 
E. (2d) 263; United States v. Atlantic Coast Line R. Co., 
64 F. Supp. 289; Martin v. Currie, 230 N. C. 511, 53 S. E. 
(2d) 447. 

Il. LIMITATION OF THE ACTION. 

Condition Affecting Cause.— 
The one year limitation in this section has been consist- 

ently construed as a condition precedent to maintenance of 
the right of action. Moore vy. Atlantic Coast Line R. Co., 
153 F. (2d) 782. See also, Harrison v. Carter, 226 N. C. 
36, 39, 36 S. E. (2d) 700; Webb v. Eggleston, 228 N. C. 574, 
46 S. E. (2d) 700, discussed in 27 N. C. Law Rev. 160; 
McCoy v. Atlantic Coast Line R. Co., 229 N. C. 57, 47 S. 

E. (2d) 532; Wilson v. Chastain, 230 N. C. 390, 53 S. E. (2d) 
290. 
And when the action is not brought within the prescribed 

time the liability created by the statute ceases. Lewis v. 
North Carolina State Highway, etc., Comm., 228 N. C. 
618, 46 S. E. (2d) 705; Webb v. Eggleston, 228 N. C. 
574, 46 S. E. (2d) 700, discussed in 27 N. C. Law Rev. 160. 
The personal representative must allege and prove that 

the action is instituted within the time prescribed. Wilson 
v. Chastain, 230 N. C. 390, 53 S. E. (2d) 290. See Webb v. 
Eggleston, 228 N. C. 574, 46 S. E. (2d) 700, discussed in 27 
N. C. Law Rev. 160. 
Provision as to Time Strictly Construed.— 
In accord with original. See McCoy v. Atlantic Coast Line 

Rix Co: 5, 229 Nea Cee 575047 Sho Be 2d) 532: 
Where a demurrer is sustained to the complaint and an 

amended complaint is thereafter filed, the action is instituted 
for the purpose of applying the provisions of this section 
from the date the amended complaint was filed, since the 
action could not be maintained on the original complaint. 
Webb v. Eggleston, 228 N. C. 574, 46 S. E. (2d) 700, dis- 
cussed in 27 N. C. Law Rev. 160. 

Demurrer.—The fact that the amended complaint stating 
for the first time a cause of action for wrongful death is filed 
more than one year after the death of plaintiff’s intestate 

may be taken advantage of by demurrer. Webb v. Eggles- 
ton, 228 N. C. 574, 46 S. E. (2d) 700, discussed in 27 N. C. 
Law Rey. 160. 

Effect cf Soldier’s and Sailor’s Relief Act.—At the time 
of intestate’s death plaintiff administrator was in the armed 
forces. Plaintiff was appointed administrator within one 
year after discharge from the army and instituted this suit 
for wrongful death. Intestate had other adult children not 
in the armed forces. It was held that the Soldiers’ and 
Sailors’ Civil Relief Act, Title 50, U. S. C. A., sec. 525, 
does not justify maintenance of the action more than one 
year after intestate’s death, since plaintiff in an action for 
wrongful death, even though a distributee, does not main- 
tain the action as in his own right but solely in his official 
capacity as a representative of the estate. McCoy v. 
Atlantic Coast Line R. Co,, 229 N:.C.:57,-.47 S, By (ad) $32. 
Action Instituted within Prescribed Limitation. —In an 

action for wrongful death it was alleged that death occurred 
“on or about midnight of November 21-22, 1947, and which 
is less than one year next preceding the institution of this 
action.”” The summons and complaint were stamped “filed © 
Nov. 22, 1948, at 2:35 p. m.”? It was held that a demurrer 
on’ the ground that it appeared upon the face of the complaint 
and record that the action was not brought within one year 
of death, was properly overruled. Wilson v. Chastain, 230 
Neni@.7 390; 453° 9.2 a (ad) 290. 

Probate of Will in Another State.—Where duly appointed 
administrator instituted action for wrongful death within 
time allowed and on motion of defendant order was en- 
tered revoking the letters and appointing administrator 
c. t. a. upon discovery of will probatc’ in another state, 
and later administrator c, t. a. resigned, original admin- 
istrator who at instance of beneficiary of estate was ap- 
pointed administrator c. t. a., d. b. n., could enter the ac- 
tion for wrongful death as plaintiff. Harrison v. Carter, 
226 N. C. 36,36 S. E. (2d) 700. 
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Conflict of Laws.— 
In Moore v. Atlantic Coast Line R. Co., 153 F. (2d) 782, 

the court was held bound by the interpretation of the North 
Carolina supreme court that the one year time limit of this 
section constitutes ‘‘a statute of limitation.” 

Ill. PARTIES TO THE ACTION. 

In General.—While any sum recovered is not a part of 

decedent’s estate, such sum can only be recovered in name 
of personal representative, and must be distributed under 
laws of intestacy in this state. Harrison vy. Carter, 226 
N. C. 36, 36 S. E. (2d) 700, citing Neill v. Wilson, 146 N. 
C. 242, 59 S. E. 674; Hines vy. Foundation Co., 196 N. C. 
$22, 145 SS. E.4 612. 

Suit Must Be Brought by Personal Representative.— 
The personal representative alone can maintain the action, 

and only in his official capacity. He sues in his own right 
and not en autre droit. McCoy v. Atlantic Coast Line R. 
Come 2298 Nema. 47 1a bd (20) O32, 
The real party in interest in an action under this section 

is not the administrator, but the beneficiary under the stat- 
ute for whom the recovery is sought. Davenport v. Pat- 
rick, 227 N. C. 686, 688, 44 S. E. (2d) 203. 

IV. DISTRIBUTION OF RECOVERY. 

The Nerth Carolina law is materially different from that 
of mest states in that distribution is made, not to designated 
classes, but in accordance with the canons of descent and 
distribution. McCoy v. Atlantic Coast Line R. Co., 229 
N.. C. 57, 47 S. E.. (2d) 532. 

Existence of Beneficiaries Immaterial.— 
In accord with original. See Davenport v. Patrick, 227 

N. C. 686, 688, 44 S. E, (2d) 203; McCoy y. Atlantic Coast 
Tine R. Co., 229 N. C. 57, 47 S. E. (2d) 532, holding that 
evidence as to the number of children left is inadmissible. 
Rights of Distributees Fixed.— 

In accord with original. See Davenport v. Patrick, 227 
N. C. 686, 689, 44 S. E. (2d) 203. 
Joinder.—Where plaintiff sues defendant under this sec- 

tion, alleging that her intestate was killed by his negli- 
gence, defendant may not join as a joint tort-feasor under 
§ 1-240 a railway company by which the plaintiff’s intestate 
was employed in interstate commerce. Wilson v. Massa- 
gee, 224 N. C. 705, 709, 32 S. E. (2d) 335. 

V. ADMISSION OF DECLARATIONS. 

Testimony of Statement Held Inadmissible—In a _ work- 
men’s compensation case, testimony of a statement by an 
officer shortly before his death from coronary occlusion 
that he “had had a time all the morning” arresting three 
men who resisted him, is incompetent as a dying declaration, 
not having been brought within the terms of this section. 
West v. North Carolina Dept. of Conservation and Develop- 
ment, 229 N. C, 232, 49 S. E. (2d) 398. 

§ 28-174. Damages recoverable for death by 
wrongful act. 

Nature and Quantum of Damages Recoverable.— 
Exemplary or punitive damages are not recoverable in an 

action for wrongful death. Martin v. Currie, 230 N. C. 511, 
53 S. E. (2d) 447. 
The measure of damages in an action for wrongful death 

is the present worth of the pecuniary loss suffered by those 
entitled to the distribution of the recovery, which is to be 
measured by the probable gross income of the deceased 
during his life expectancy less the probable cost of his own 
living and usual or ordinary expenses. Hanks vy. Norfolk, 
eter t Rs) R.;92301 N.7Cs2-179)152" SPR. (ed),717: 

In action for wrongful death of child nine years of age 
the rule for measuring damages is that expectancy of life 
may be determined by jury based upon constitution, health 
and habits of the infant and where the jury was so in- 
structed, it was not error for the court in illustrating the 
rule to use figures fifty and twenty in referring to life 
expectancy. Rea v. Simowitz, 226 N, C. 379, 38 S. E. 
(2d) 194, 
Where injured person lives for 31 days, and thereafter 

dies as a result of injuries, personal representative may 
recover damages sustained by injured person during his 
lifetime, and for the benefit of the next of kin the pe- 
cuniary injury resulting from death, the amounts recov- 
erable being determinable upon separate issues without 
overlapping. Hoke v, Atlantic Greyhound Corp., 226 N. 
esd, 73815, EK, (2d) 105. 
The measure of damages for wrongful death is the pres- 

ent value of the accumulations of income which would 
have been derived from person’s own exertions, after de- 
ducting the probable cost of living and ordinary expenses, 
dased upon person’s life expectancy, Rea v. Simowitz, 226 
N. C, 379, 38 S. E. (2d) 194, 196. 
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Recovery for pain and suffering and for hospital and 
medical expenses relate to a single cause of action and 
should be submitted upon a single issue of damages. Hoke 
v. Atlantic Greyhound Corp., 226 N. C. 332, 38 S. E. (2d) 
105. 

Evidence Held Competent in General._In an action for 
wrongful death, evidence relating to the age, health and life 
expectancy of deceased, his earning capacity, his habits, his 
ability and skill, the business in which he was employed 
and the means he had of earning money is competent. 
Hanks y. Norfolk, etc., R. R., 230 N. C. 179, 52 S. E. (2d) 
717. 

The inventory of the estate of the deceased showing salary 
due decedent at the time of death and the present action for 
wrongful death as the total assets of the estate, is competent 
as an aid to the jury in arriving at a proper estimate of the 
pecuniary worth of the decedent to those entitled to the 
distribution of the recovery. Hanks vy. Norfolk, etc, R. 
Reg coe New. 1/9, 52. Sante (aG es 1/. 
Evidence Showing Attitude of Deceased towards His 

Family.—In an action for wrongful death verified complaint 
in an action heretofore instituted by deceased against his 
wife for absolute divorce, alleging that he and his wife had 
entered into an agreement respecting custody and support 
of the minor children of the marriage, and setting forth 
the agreement, is competent upon the issue of damages to 
show the attitude of the deceased toward his family. Hanks 
v. Norfolk, etc., R. R., 230 N. C. 179, 52 S. E. (2d) 717. 
Authenticated copies of court records showing that de- 

ceased was sentenced fer nonsupport of his minor children, 

with sentence suspended on condition that he pay a stipulated 
sum weekly for their support, was held competent on the 
issue of damages, since it imported more than a single act 
of dereliction and revealed a serious defect of character. 
Hanks v. Norfolk, etc., R. R., 230 N. C. 179, 52 S. E. (2d) 
rie 

Complaint and order for temporary alimony which had 
not been served on deceased because of his death were prop- 
erly excluded. Hanks y. Norfolk, etc., R. R., 230 N. C, 
17935 52 Oe Ban (20), 717. 
Evidence as to Number of Children Inadmissible.— 
In accord with original. See McCoy vy. Atlantic Coast 

Line R. Co., 229 N. C. 57, 47 S. E. (2d) 532. 
Evidence of the pecuniary state of defendant is irrelevant 

in an action for wrongful death, and objection is properly 
sustained to a question asked defendant as to the amount 
of land he owned. Martin vy. Currie, 230 N. C. 511, 53 S. 
E. (2d) 447, 

Cited in United States v. 
64 F. Supp. 289. 

Atlantic Coast Line R. Co., 

§ 28-175. Actions which do not survive. 
Editor’s Note.— 

Public Laws of 1915, ch. 38, which amended the survival 
statutes (now this section and § 28-172) by striking out 
the words “or other injuries to the person, where such in- 
jury does not cause death of the injured party” from the 
exceptions to the causes of action which survive, has the 
effect of prescribing that causes of actions for wrongful 
injury do survive the death of the injured party. Hoke v. 
Atlantic Greyhound Corp., 226 N. C. 332, 38 S. E. (2d) 
105. 

§ 28-176. To sue or defend in representative ca- 
pacity. 

Action to collect note payable to decedent and maturing 
before his death must be instituted by the representative of 
his estate in his representative capacity. Cannon y. Cannon, 
228 N. C. 211, 45 S. E. (2d) 34. 

There is no statutory authority for a foreign executor or 
administrator to come into our courts and prosecute or 
defend an action in his representative capacity. Cannon 
v. Cannon, 228 N. C. 211, 45 S. E. (2d) 34. 
Cited in Harrison v. Carter, 226 N. C. 36, 36 S. E. (2d) 

700, 164 A. L, R. 697. 

§ 28-181. Action to continue, though letters re- 
voked. 

Quoted in Harrison y. Carter, 226 N. C. 36, 36 S. E. (2d) 
700, 164 A. L, R. 697. 

Art. 20. Representative’s Powers, Duties and 
Liabilities. 

§ 28-183. Representative may purchase for es- 
tate to prevent loss. 

Cited in Pearson v. Pearson, 227 N. C. 31, 40 S. #. 
477. 

(2d) 
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Art. 22. Estates of Missing Persons. 

§ 28-193. Petition for administration; service 

upon next of kin, etc.; notice to appear and answer. 

—When, by verified application or petition for 

probate of a will or letters of administration, it 

shall be made to appear to the satisfaction of the 

clerk of the superior court that any person has 

disappeared from the community of his or her 

residence, that his or her whereabouts are un- 

known, and that such absentee has not been 

heard from in said community within seven years 

last past, such clerk shall cause. summons and a 

copy of said petition to be served upon all per- 

sons shown therein to be in possession of prop- 

erty of the missing person and all next of kin of 

said missing person who are known and shown 

to reside within this state, and, by publication 

provided by G. S. § 1-99, said clerk shall give 

notice of such petition, directing the missing per- 

son, his or her spouse, heirs and next of kin, to 

appear before his court within twenty days from 

service of said notice and answer or demur to the 

allegations contained in said petition. (1949, c. 

581.) 
Editsr’s Note.—For discussion of this article, see 27 N. 

C. Law Rev. 410. 

§ 28-194. Appointment of guardian ad litem; 

notice to produce evidence that missing person, 

etc., alive; presumption and declaration of death; 

administration of estate—Upon failure of the 

missing person to appear as provided in the pre- 

ceding section, said clerk shall appoint some suit- 

able person or persons to act as guardian ad 

litem for the missing person and such spouse and 

child, or issue thereof, who may be’ living but 
have made no appearance, and shall cause to be 

published once a week for four weeks a notice 

requiring the missing person, spouse and children 

or their issue, if alive, or any other person for 

them, to produce to the court evidence of the con- 
tinuation in life of the missing person, spouse, 
child or issue thereof. If within twenty days from 
service of such notice evidence is not produced to 
the clerk that the missing person is alive, he or 
she shall be presumed to be deceased, may be so 
declared by the clerk upon hearing of said peti- 
tion, and the estate of the missing person may 
thereupon be administered as provided in this 
article and by law. (1949, c. 581.) 

§ 28-195. Findings of clerk as to spouse and 
issue of missing person.—If it shall appear from 
the aforesaid petition that the spouse of the 

missing person is also missing and has not been 
heard from in the community of his or her resi- 
dence within’ seven years last past, or if it ap- 
pears therein that said missing person had no 
child at the time of disappearance and that no 
child has been so heard from within said seven- 
year period, upon the hearing of said petition, if 
the spouse of the missing person does not ap- 
pear, and there is no evidence that such spouse 
is alive, it shall be presumed that such spouse is 
deceased, or if no child or issue thereof appears, 
and there is no evidence that a child or issue 
thereof be alive, it shall be presumed that said 
missing person died without a child or issue 
thereof surviving, and the clerk may so find as to 
said spouse, child or issue thereof. (1949, c. 581.) 

§ 28-196. Effect of declaration and findings.— 
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Until set aside on subsequent appearance in said 
proceeding by the missing person, spouse, child 
or issue thereof, such declaration and finding 

or findings shall be conclusive, and effective as of 
the date thereof, in the administration of the es- 
tate of the missing person, in subsequent sales or 
partition of his or her property, and in determi- 
nation of any other interest, estate or trust to 
be vested or contingent upon the death of such 
missing person. (1949, c. 581.) 

§ 28-197. Validity of conveyances of real prop- 
erty of missing persons.—All conveyances of real 
property of said missing person made by any 
devisee or heir at law within two years of said 
declaration and findings shall be void as to said 
missing person, his or her spouse and unknown 
children or issue thereof, but such conveyances to 
bona fide purchasers for value, if made after said 
two-year period, shall be valid. (1949, c. 581.) 

§ 28-198. Distribution of property held by or 
in trust for missing person; bond of distributee.— 
Before any distribution of property held by or 
in trust for the missing person is made, the per- 
sons entitled to such distribution shail give their 
bond, with such sureties as the clerk may require, 
or secured by the property so received, condi- 
tioned that if the missing person, spouse, children 
or issue thereof, shail in fact be alive at the time, 
they will, respectively, refund to whosoever may 
be entitled thereto, the property or amounts re- 
ceived with interest thereon, but no surety or 

security shall be required when the missing per- 
son has been absent for a period of twenty-five 
years and has not been heard from in the com- 
munity of his or her residence during said period. 
(1949, c. 581.) 

§ 28-199. Limitation of action on bond; civil 
immunity of purchasers for value and fiduciaries. 
—No action shall be instituted on such bond 
after the expiration of two years from date there- 
of, no action may be maintained against the pur- 
chaser for value of any property sold by any ad- 
ministrator, executor or other fiduciary pursuant 
to the declaration or findings authorized in this 

article, and no action may be maintained against 
any administrator, executor or other fiduciary for 
any act done prior to revocation of the probate 
or letters authorized by this article in reliance 
upon said declaration or findings, or under au- 
thority of this article. (1949, c. 581.) 

§ 28-200. Action against distributee for recov- 
ery of property or its value—Nothing in this 
article shall bar any action, or affect the statute 
of limitation applicable thereto, brought by any 
missing person, spouse, child or issue thereof, to 
recover any property delivered to and in posses- 
sion of a distributee as authorized in this article, _ 
or to recover from any distributee the value of 
any property alienated by him, but the posses- 
sion of such distributee shall be deemed to be 
adverse and the statute of limitation shall begin 
to run as against such action from the date of 
the declaration and findings of the clerk as pro- 
vided in this article. (1949, c. 581.) 

§ 28-201. Jurisdiction of clerk of county of last 
known residence or where property located; pub- 
lication of notices—The clerk of the superior 
court of the county of the last known residence 
of the missing person shall have prior right to 
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jurisdiction of the proceedings provided for in 
this article and probate of a will or appointment 

of an administrator for the estate of a missing 
person, but if no prior appointment has been made 
after the expiration of ten years from such dis- 

appearance, jurisdiction may be assumed by the 
clerk of the superior court of any county in which 

the missing person had property, or in which 

Chapter 29. 
§ 29-1. Rules of descent. 
Rule 2, Females inherit with males, younger 

with other children; advancements. 

Provides for Equality.— 

The purpose of Rule 2 is to produce equality among those 
equally entitled to property descending from a parent, in 
accord with the presumed intention of the parent. Harrel- 
son v. Gooden, 229 N. C. 654, 50 S. E. (2d) 901. 
Definition of Advancement.— 
In its legal sense an advancement is an irrevocable gift 

in praesenti of money or property, real or personal, to a 
child by a parent, to enable the donee to anticipate his 
inheritance to the extent of the gift. Harrelson vy. Gooden, 
229 N. C. 654, 50 S. E. (2d) 901. 
- Presumpticon,— 

When a parent dies intestate having previously made 
4 conveyance of land of substantial value to one of several 
children for a nominal consideration, the presumption is 
chat he intended the land thus conveyed as an advancement. 
Harrelson v. Gooden, 229 N. C. 654, 50 S. E. (2d) 901. 
Intention of Parent Governs.— 
Whether the gift is an advancement or not depends on the 

ntention of the parent at the time the gift is made. Harrel- 
son v. Gooden, 229 N. C. 654, 50 S. E. (2d) 901. 
The nature of the gift, the consideration expressed, and 

he circumstances under which it is made are material in 
letermining the intention. Id. 
Payments Made for Land Conveyed as an Advancement.— 

nm ascertaining the value of an advancement of realty for 
he purpose of equalizing the heirs’ share in the real es- 
ate, or in charging the child advanced in the distributive 
hare of the personalty in the event the advancement ex- 
eeds the value of his share of the realty, the com- 
nissioners should take into consideration any payments 
ound to have been made for the land conveyed as an ad- 
rancement. Harrelson vy. Gooden, 229 N. C. 654, 50 S. E. 
2d) 901. 

Rule 4, Collateral descent of estate derived from 
mcestor. 

In General.— 

This rule applies wheré, and only to the extent that, the 
theritance (1) has been transmitted by descent from an 
neestor, or (2) has been derived by gift, devise or set- 
lement from an ancestor, to whom the person thus ad- 
anced would, in the event of such ancestor’s death, have 
een the heir or one of the heirs. Jones v. Jones, 227 N. 
. 424, 429, 42 S. E. (2d) 620. 

A husband who had acquired real estate by descent, de- 
ised same to his wife by will. The wife took by pur- 
hase, and since she is not an “heir,” the provisions of 
ais rule do not apply, and upon her death without lineal 
escendants the land descends to her collateral heirs rather 
han to those of her husband. Id. 

Rule 6, Half blood inherits with whole; parents 
rom child. 

|Personal Property.— 
The citation to this paragraph in the original should be 
178 N. C. 442, 444.” 

Rule 10, Heirs of illegitimate. Illegitimate 
uildren shall be considered legitimate as between 
emselves and their representatives, and their 
tates shall descend accordingly in the same 
anner as if they had been born in wedlock; and 

1949 SUPPLEMENT TO VOLUME TWO § 29-1 

property is held in trust for him: Provided, that 
when jurisdiction is assumed by the clerk of any 
county other than that of the last known residence 
of the missing person, the notices required in 
this article shall be published in the county of 
the court taking jurisdiction and in the county 
where the missing person had a last known resi- 
dence. (1949, c. 581.) 

Descents. 

upon the death of an illegitimate child not leaving 
issue capable of inheriting, his estate shall de- 
scend in the following order: 

(1) To the children of his mother, whether 
legitimate or illegitimate, or their issue. 

(2) If there are no such children or their issue, 
then to the mother. 

(3) If there are no such children or their issue, 
nor mother, then to the brothers and sisters of 
the mother, or their issue. 

(4) If there are none who can take under para- 
graphs (1), (2), or (3) of this rule, then to the 
surviving spouse. 

Nothing herein shall be construed to change 
the existing rules with respect to curtesy and 
dower or other rights of inheritance by virtue ot 
marriage, nor to allow illegitimate children to in- 

herit from legitimate children of the same mother. 
(Rev., s. 1556; Code, s.:1281:)R. C., c! 38; Rule 
11; 1935, c, 256; 1945, c. 520; C. S. 1654.) 
Rule Prior to 1935.—Prior to 1935 when an illegitimate 

child died leaving no issue and his mother had predeceased 
him, the collateral relatives of the mother could not in: 
herit from her illegitimate child. Board of Education vy. 
Johnston, 224 N. C. 86, 29 S. E. (2d) 126. 

Rule 14, Succession and inheritance rights of 
adopted child. An adopted child shall be entitled 
by succession or inheritance to any real property 
by, through, and from its adoptive parents the 
same as if it were the natural, legitimate child of 
the adoptive parents. 

Rule 15, Succession and inheritance rights of 
adoptive parents. The adoptive parents shall be 
entitled by succession or inheritance to any real 
property by, through, and from an adopted child 
the same as if the adopted child were the natural, 
legitimate child of the adoptive parents. 

Rule 16, Succession and inheritance rights of le- 
gitimate children. When any child born out of 
wedlock shall have been legitimated in accordance 
with the provisions of G. S. § 49-10 or G. S. & 
49-12 such child shall be entitled to all the rights 
of succession or inheritance to any real property of 
its father and mother as it would have had had it 
been born their issue in lawful wedlock. (1947, 
Ca sae.) 

Editor’s Note.—The 1945 amendment rewrote Rule 10 and 
the 1947 amendment added Rules 14, 15 and 16. As the rest 
of the section was not affected by the amendments, it is 
not set out. 

For comment on the 1945 amendment, see 23 N. C. Law 
Rev. 347. 
For discussion of the 1947 amendment, see 25 N. C. Law 

Rey, 443, 
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Chapter 30. Widows. 

Art. 2. Dower. 

Conveyance of home site by wife’s joinder 

in deed or other conveyance. 

Sec. 
30-8. 

Art. 1. Dissent from Will. 

§ 30-1. Time and manner of dissent. 

Cress Reference.— 
See 23 N. C. Law Rev. 380 for elections under will. 

Filing of Dissent Is Ministerial in Nature.—Where clerk 

was one of the executors of the will, the act of filing a dis- 

sent was purely ministerial, and the clerl: was not dis- 

qualified to receive and file the written dissent. In re 

Smith’s Estate, 226 N. C. 169, 37 S. E. (2d) 127, 128. 

Netice to Executors and Devisees.—The fact that no pre- 

vious notice of husband’s will is given to the executors or 

devisees of filing of widow’s dissent is immaterial as this 

and the following section do not require notice. In re 

Smith’s Estate, 226 N. C. 169, 37.S. E. (2d) 127, 128. 

Disposal of Motion to Strike Dissent.—Where widow duly 
filed dissent, and executor moved to strike on the ground 

that husband had obtained a decree of absolute divorce, 

and widow moved in the court in which the divorce decree 

had been rendered to set aside the decree for want of legal 

service and for fraud, it was held that while the motion 
to set aside the divorce decree is pending, it was error for 

court to strike out the ‘dissent. In re Smith’s Estate, 226 

N.2C. 169;.370S. Een(2d)ie127- 
Dissent to Will Probated in Another State.—Testator died 

in South Carolina and his will was duly probated there. 
His widow filed a dissent valid under the laws of the state. 
The court held that she was entitled to her dower rights 
in lands owned by testator within North Carolina upon the 
filing of an authenticated copy of the will as proven and 
probated, without also dissenting here. Coble v. Coble, 227 
Nie, Gi54z0 42. S02), 2938, 

§ 30-2. Effect of dissent. 

Stated in In re Smith’s Estate, 226 N. C. 169, 37 S. E. 

(2d) 127. 

Art. 2. Dewer. 

§ 30-4. Who entitled to dower. 
Heir Murdering Ancestor Excluded from Beneficial In- 

terest in Estate.— The fact that this and other sections 
forfeiting a murderer’s interest in the estate of his victim 
($§ 28-10 and 52-19) apply only to the relation of husband 
and wife does not deprive equity of the power of excluding 
an heir who has murdered his ancestor from all beneficial 
interest in the estate of his victim. Garner v. Phillips, 
229 N. C. 160, 47 S. E. (2d) 845. For suggested revisal of 
this section and related statutes, see 26 N. C. Law Rev. 
eEyhe 
Applied in Artis v. Artis, 228 N. C. 754, 47 S. E. (2d) 228. 

§ 30-5. In what property widow entitled to 

dower. 

I. GENERAL CONSIDERATION OF DOWER. 

Where Trustees and Cestuis Are Identical Persons.— 
Under an active trust, which gives trustees power to sell 
and convey lands, in their discretion, such trustees and 

cestuis being identical persons, the respective wives of the 
trustees have no dower interests in the land and are 
not necessary parties to a conveyance. Blades v. Norfolk 
Southern Ry. Co., 224 N. C. 32, 29S. E. (2d) 148. 

Applied in Artis v. Artis, 228 N. C. 754, 47 S. E. (2d) 228. 

§ ®%-6. Dower not affected by conveyance of 
husband; exception. 

Applied in Artis v. Artis, 228 N. C. 754, 47 S. E. (2d) 228. 

§ 30-7. Dower conveyed by wife’s joinder in 
deed.—The right to dower under this chapter 
shall pass and be effectual against any widow or 
person claiming under her upon the wife joining 
with the husband in the deed of conveyance and 
by her acknowledgment of the same as provided 
by law. (Rev., s. 3086; Code, s. 2107; 1868-9, c. 
93% S..803. 1945. CAl739 S019. Gao. 541023) 

Editer’s Note.—The 1945 amendment substituted at the 
end of the section the words “by her acknowledgment of 
same as provided by law” for the words ‘“‘being privately 

examined as to her consent thereto in th: manner prescribed 

by law.” 

§ 30-8. Conveyance of home site by wife’s 

joinder in deed or other conveyance.—No deed or 

other conveyance, except to secure purchase 

money, made by the owner of a home site, which 

shall include the residence and other buildings to- 

gether with the particular lot or tract of land 

upon which the residence is situated, whether ac- 

tually occupied by said owner or not, shall be 

valid to pass possession or title during the life- 

time of the wife except upon the wife joining with 

her husband in the deed. or other conveyance and 

her acknowledgment of same as provided by 

law: Provided, the wife does not commit adultery, 

or has not abandoned and does not abandon the 

husband and live separate and apart from him: 

Provided, further, that all married women under 

the age of twenty-one shall have the same privi- 

iege to renounce their dower rights in and to the 
home site as is now conferred upon married 

women twenty-one years and over, and the deed 

or other conveyance thereof made by the owner 

of a home site with the joinder and acknowledg- 

ment of his wife, even though the wife be under 

twenty-one years of age, shall be valid and im- 

mediately pass possession and title thereto as 
theugh said married women were twenty-one 
years or over: Provided, further, that all convey- 

ances of a home site, as defined in this section, 

made prior to February twenty-seven, one thou- 

sand nine hundred and thirty-seven, by the owner 

thereof, with the voluntary signature and assent of 
his wife, signified on her private examination ac- 
cording to law, shall be valid and pass the title 
and possession thereto as of the date thereof, even 

though the wife of said owner was under twenty- 

one years of age at the time of such signature and 

assent.. (1919, c. 123; 1937, c. 69; 1945, ¢.:73;'s..2) 

GS: 4103.) 

Editer’s Note.— 
The 1945 amendment substituted the exception clause im- 

mediately preceding the first proviso for the words “with- 
out the voluntary signature and assent of his wife, signi- 
fied on her private examination according to law.” The 
amendment also made a somewhat similar substitution in 

the second proviso. 
The husband, without joinder of his wife, conveyed th 

home site to his wife and one of his sons. In special pro 
ceedings for partition instituted after the husband’s death 
it was determined that the wife was entitled to dower it 
all of his lands but no dower was actually allotted to her 
and the lands other than the home site were partitionec 
among all the children. It was found as a fact that th 
value of the home site did not exceed the value of one-thire 
interest in all the lands of which the husband died seized 
It was held that the allotment to the wife of a life estat 
in the home site as and for the value of her dower is with: 
out errer, since the grantees in the deed took subject t 
dower. Artis v. Artis, 228 N. C. 754, 47 S. E. (2d) 228. 

§ 80-9. Conveyance without joinder of insané 
wife; certificate of lunacy.—Every man _ whose 
wife is a lunatic or insane may bargain, sell 
lease, mortgage, transfer and convey any of his 

real estate by deed, mortgage deed, deed of trust 
or lease, without the signature of his wife: Pro- 
vided, that the clerk of the superior court of the 
county in which the wife was adjudged a lunati 
or declared insane, or the superintendent of an in 
sane institution of the state, or any other state 
shall certify under his hand and seal that she ha) 
been adjudged a lunatic or declared insane, ane 
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that her sanity has not been declared restored as 

is provided by law, and this certificate must be 
attached to the husband’s deed, mortgage deed, 

deed of trust, or lease. Such deed, mortgage deed, 

deed of trust or lease executed, probated and reg- 

istered in accordance with law shall convey all the 

estate and interest as therein intended of the 

grantor in the land conveyed, free and exempt 

from the dower rights and all other interests of 

his w¥fe: Provided, this section shall not apply to 

the homestead of the husband which has been ac- 

tually allotted. (1923, c. 65, s. 1; 1945, c. 73, s. 3; 

GaSe 410308) s) 

Editer’s Nete.— 
The 1945 amendment struck out the words “or private 

examination” formerly appearing after the word “signa- 

ture” in line five. 

Art. 3. Allctment of Dower. 

§ 80-12. Petition filed in superior court.—lf no 

such agreement be made, the widow may apply 

for assignment of dower by petition in the supe- 

tior court, and, if she fail to make such applica- 

tion within three months after the death of her 

husband, any heir, devisee, owner, or other per- 

son having any interest in said land, or claiming 

estates in, may file a petition reciting the facts 

that the widow is entitled to dower in certain lands 

and has not applied for it and demand that her 

dower be assigned to her. In all cases the widow 

and all heirs and devisees and persons in posses- 

sion of, or claiming estates in, the lands shall be 

made parties, and the court shall hear and pass 

upon the petition in like manner as in other cases 

of special proceedings. And in all such cases the 

clerk of the superior court, upon application by 

the widow, shall have authority to issue a writ of 

assistance to place her in possession of the land 

Chapter 31. 

Sec. Art. 8. Witnesses to Will. 

31-10.1. Corporate trustee not disqualified by wit- 
nessing of will by stockholder. 

Art. 5. Probate of Will. 

31-31.1. Validation of probates of wills when wit- 
nesses examined before notary public; 

acts of deputy clerks validated. 

Art. 1. Execution of Will. 

§ 31-1. Infants incapable. 

Editor’s Note.—For article on the ‘Drafting and Probate 

of Wills in North Carolina,” see 23 N. C. Law Rev. 306. 

§ 31-3. Formal execution. 

I. IN GENERAL. 

Natural Right to Dispose of Property by Will.— 

The right to dispose of property by will is conferred and 

regulated by statute, and therefore letters written by a 

member of the armed forces which are not Offered or proven 

in the manner or form prescribed by this section and § 
31-26, are ineffectual as a testamentary disposition of prop- 
erty. Wescott v. First, etc, Nat. Bank, 227 N. C. 39, 40 

S. E: (2d) 461. 
The testamegtary disposition of property is governed by 

Bue. In re Will of Puett, 229 N. C. 8, 47 S. E. (2d) 

8. 
Compliance with Statute Required.—In order that a paper- 

writing, designed as a testamentary disposition of prop- 
erty, may effectuate this purpose it must have been exe- 

cuted and proven in strict compliance with the statutory 

2N. C—2 

TO VOLUME TWO § 31-5 

allotted to her as dower. (Rev., s. 3088; Code, ss. 
2111, 2112; 1891, c.° 133; 1868-9, c. 93, ss. 40, 41; 

19455 cal UGA, cis 14s G5 504 055) 

Editer’s Note.—The 1945 amendment inserted in the first 
sentence the words “owner, or other person having any 

interest in said land, or claiming estates in.” 
The 1947 amendment added the last sentence. 

Art. 4. Year’s Allowance. 

Part 3. Assigned in Superior Court. 

§ 30-27. Widow or child may apply to superior 

court. 

Irrelevant Allegations in Answer.—Upon petition for allot- 
ment of a widow’s year’s allowance, allegations in the 
answer to the effect that the widow did not need an allot- 
ment for her support, that deceased’s will evidenced a de- 
sire that the widow should receive no part of the estate, 
and that defendants were the aged and infirm parents of 
deceased dependent upon the estate left them by the will, 
are irrelevant to the issues and could not be shown in evi- 
dence, and were properly stricken upon motion, since even 
the reading of the pleadings would be highly prejudicial 
to petitioner. Edwards vy. Edwards, 230 N. C. 176, 52 S. 

E. (2d) 281. 

§ 30-32. Exceptions to the report—The per- 
sonal representative, or- any creditor, distributee 
or legatee of the deceased, within ten days after 
the return of the report, may file exceptions there- 
to. The plaintiff shall be notified thereof and 
cited to appear before the court on a certain day, 
within twenty and not less than ten days after 
service of the notice, and answer the same; the 
case shall thereafter be proceeded in, heard and 
decided as provided in special proceedings hetween 
parties. (Rev., s. 3109; Code, s. 2133; 1868-9, c. 93, 
s. 25; 1947, c. 484, s. 1; C. S. 4126.) 

Editor’s Note.—The 1947 amendment substituted “ten” 
for “twenty” in line three. Section 5 of the amendatory 
act provides that estates, proceedings and actions pending 
on June 30th, 1947, shall not be affected by its provisions. 

Wills. 

requirements, 
(2d) 488. 

Applied in In re Will of Goodman, 229 N. C.;, 444, 50 S. E. 

(2d) 34. 

In re Will of Puett, 229 N. C. 8 47 S. EB 

II. SIGNING, ATTESTATION AND DATE, 

Signing in Presence of Witnesses Not Necessary.— 

It is not required that testator sign the will in the. presence 

of the attesting witnesses, In re Will of Etheridge, 229 

N. C. 280, 49 S. E. (2d) 480. 

Art. 2. Revocation of Will. 

§ 31-5. Revocation by writing or by cancella- 

tion or destruction—No will or testament in 

writing, or any clause thereof, shall be revocable 

otherwise than by some other will or codicil in 

writing, or other writing declaring the same, or 

by burning, canceling, tearing, or obliterating the 

same, by the testator himself, or in his presence 

and by his direction and consent; but all wills or 

testaments shall remain and continue in force un- 

til the same be burnt, canceled, torn, or obliter- 

ated by the testator, or in his presence and by his 

consent and direction; or unless the same be al- 

tered or revoked by some other will or codicil in 

writing, or other writing of the testator, signed 

by him, or some other person in his presence and 

by his direction, and subscribed in his presence 

by two witnesses at least; or unless the same be 

altered or revoked by some other will or codicil 
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in writing, or other writing of the testator, all of 

which shall be in the handwriting of the testator, 

and his name subscribed thereto or inserted there- 

in, and lodged by him with some person for safe- 

keeping, or left by him in some secure place, or 

among his valuable papers and effects, every part 

of which will or codicil or other writing shall be 
proved to be in the handwriting of the testator, 
by three witnesses at least: Provided, that where 
a married person makes a will or testament de- 
vising or bequeathing property to his or her 
spouse, a subsequent absolute divorce of the par- 
ties shall operate as a revocation of that portion 
of the will or testament which devises or be- 
queaths property to the spouse of the testator or 
testatrix and the property described in such por- 

tion of the will shall pass under an appropriate 
residuary clause, if any, of the will. If there is 
no appropriate residuary clause, such property 

shall descend or be distributed as if the testator 

or testatrix had died intestate. (Rev., s. 3115; 

Code) ss. 207634 Re Cy e118" S722; 1754,"C."'204, 's. 
1451819, (c..1004; ss. d5e25n8405 (cy 625,1945,- cal 40; 

C. S. 4133.) 

Editor’s Note.—The 1945 amendment 
at the end of the section. 

Cited in In re Will of Goodman, 229 N. C. 444, 50 S. E. 
(2d) 34. 

added the proviso 

§ 31-6. Revocation by marriage; exceptions.—A 
will is revoked by the subsequent marriage of the 

maker, except as follows: 

(1) A will made prior to the marriage of the 
maker which contains an express statement to the 

effect that it is made in contemplation of marriage 

to a person named therein is not revoked by the 
maker’s marriage to such person. 

(2) A will made in the exercise of a power of 

appointment, or so much thereof as is made in the 
exercise of a power of appointment, if the real or 
personal estate thereby appointed would not, in 
default of such appointment, pass to the maker’s 
heirs or next of kin, is not revoked by the maker’s 
subsequent marriage. (Rev., s. 3116; Code, s. 

O77 Re (Co Ce 119% S83 1844 SC Ss. Sy LO se Sau 

c, 110; C. Sr 4134-) 
Editor’s Note.—The 1947 amendment inserted the provi- 

sion contained in subsection (1) and made changes in the 
provision contained in subsection (2). 
Applied in Potter v. Clark, 229 N. C. 350, 49 S. E. (2d) 636. 

Art. 8. Witnesses to Will. 

§ 31-10.1. Corporate trustee not disqualified by 
witnessing of will by stockholder.—A corporation 
named as a trustee in a will is not disqualified 
to act as trustee by reason of the fact that a per- 
son owning stock in the corporation signed the 
will as a witness. (1949, c. 44.) 

Probate of Will. 

§ 31-16. What shown on application for pro- 
bate. 

Applied in In re Will of Hine, 228 N. C. 405, 45 S. E. (2d) 
526, 

Art. 5. 

§ 31-17. Proof and examination in writing. 
The will of a nonresident recorded here, under this sec- 

tion should include as a muniment of title, the proceedings 

in dissent as same appear of record in the probate court in 
the county in which the will was probated. Coble v. Co- 
ble, zor, N.C, 547, AZ", Bed) 698: 

Applied in In re Will of Hine, 228 N. C. 405, 45 S. E. (2d) 
526, 
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§ 31-18. Manner of probate. 
Compliance with Statutory Requirements.—In order that 

a paper-writing, designed as a testamentary disposition of 
property, may effectuate this purpose it must have been 
executed and proven in strict compliance with the statutory 
requirements. In re Will of Puett, 229 N. C. 8, 47 S. E. 
(2d) 488. 

Applied in In re Will of Hines, 228 N. C. 405, 45 S. E. 
(2d) 526, 
Cited in McMillan v. Robeson, 225 N. C. 754, 36 S. E. 

(2d) 235, 

§ 31-19. Probate conclusive until vacated; sub- 
stitution of consolidated bank as executor or 
trustee under will. 

Conclusively Valid until Declared Void.—When executed, 
proven and recorded in manner and form as prescribed, a 
paper-writing designed as a testamentary disposition of prop- 
erty is given conclusive legal effect as the last will and 
testament of the decedent, subject only to be vacated on 
appeal or declared void by a court of competent jurisdiction 
in a proceeding instituted for that purpose. Until so set 
aside it is presumed to be the will of the testator. In re 
Will of Puett, 229 N. C. 8, 47 S. E. (2d) 488, 
Cannot Be Attacked Collaterally.— 

A probated will constitutes a muniment of title unas- 
sailable except in a direct proceeding. Whitehurst v. 
Abhotf, 225 ..N, C, 1, 5,033. S. Be (2d) 0129s Sin res Wallwor 
Puett, 229 No C. 8, 47'S. -E. *(2d)* 488. 

Where a paper-writing has been duly probated in common 
form, offer of proof of a will alleged to have been subse- 
quently executed by the testatrix is a collateral attack, and 
the clerk is without jurisdiction to set aside the probate 
upon such proof. In re Will of Puett, 229 N. C. 8, 47 S. 
E. (2d) 488. 

The probate cf a will may be set aside upon motion after 
notice where it is clearly made to appear that the court 

was imposed upon or misled, but otherwise the probate is 
conelusive and cannot be collaterally attacked, and the 
paper-writing stands as the last will and testament until 
declared void in a direct proceeding in the nature of a caveat 
under § 31-32. In re Will of Puett, 229 N. C. 8, 47 S. E. 
(2d) 488. 

Clerk May Net Set Aside Probate on Grounds Deter- 
minable by Caveat.—While the clerk of the superior court 
in proper instances may set aside a probate in common 
form, he may not do so on grounds which: are properly 
determinable by caveat. In re Will of Hine, 228 N. C. 
405, 45 S. EB. (2d) 526. 

After Cause Transferred to Civil Issue Docket.—See note 
to § 31-36. 

Effect of Order of Clerk.—An order of the clerk adjudg- 
ing paper writing to be fully proved in common form is not 
“conclusive in evidence of the validity of the will,’ under 

this section, on the issue of devisavit vel non, but as be- 
tween the. probated instrument and the prior purported 
wills, the former stands until “declared void by a compe- 
tent tribunal.” In re Neal’s Will, 227 N. C. 136, 138, 41 
S2i 2d) 690. 

§ 31-20. Wills filed in clerk’s office. 
Cross Reference.— 

See note to § 31-21. 

§ 31-21. Validation of wills heretofore certified 
and recorded. 

Statute Not Retroactive.—Public Laws 1921, ch. 21 (8§ 
31-20, 31-21), does not control rights which accrued prior 
to its enactment. Hence, when an original will probated in 
1910 is invalidated by judicial decree, a certified copy thereof 
recorded in another county becomes void and one who pur- 
chases with notice of the caveat cannot convey any title 
thereunder, either before or after notice of its invalidity has» 
been filed in the county where the certified copy has been” 
recorded. The only purpose of such certified copy was to. 
give notice of the source of title. Whitehurst v. Abbott, 
225 0INa Go LA S3RSie(2d)a1 29: : 

| 

§ 31-26. Probate of wills of members of the | 
armed forces.—In addition to the methods already 
provided in existing statutes therefor, a will exe- 
cuted by a person while in the armed forces of 
the United States or the Merchant Marine, shall 
be admitted to probate (whether there were sub- 
scribing witnesses thereto or not, if they, or either 
of them, is out of the state at the time said wil! 
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is offered for probate) upon the oath of at least 
three credible witnesses that the signature to said 
will is in the handwriting of the person whose 
will it purports to be. Such will so proven shall 
be effective to devise real property as well as to 
bequeath personal estate of all kinds. This sec- 
tion shall not apply to cases pending in courts 
and at issue on the date of its ratification. (1919, 
c. 216; Ex. Sess. 1921, c. 39; 1943, c. 218; 1945, c. 
Bi: C. Se 4tat) 
Editor’s Note.— 

The 1945 amendment substituted in the first sentence the 
words “a will executed by a person while in the armed 
forces of the United States or the merchant marine” for 
the words ‘‘the will of a member of the armed forces of 
the United States, or the merchant marine, executed while 
in the active service of the United States.” 

For comment on the 1943 amendment, see 21 N. C. Law 
Rev. 381. 

§ 31-27. Certified copy of will of nonresident 
recorded. 

Due Record and Certificate of Foreign Probate—Effect.— 
A will, duly proven and allowed in New York according 

to this section, when it appears that an exemplified copy 
thereof so showing has been recorded here in the county 
where the land lies, is admissible in evidence in the courts 
of this state, as a link in a chain of title. Vance v. Guy, 
223 IN Cmd0980 27.5 Se on(ed)e 117. 

Applied in In re Will of Chatman, 228 N. C. 246, 45 S. 
E. (2d) 356, 

§ 31-31.1. Validation of probates of wills when 
witnesses examined before notary public; acts of 
deputy clerks validated Whenever any last will 
and testament has been probated, based upon the 
examination of the subscribing witness or the 

subscribing witnesses, taken before a notary pub- 
lic in the county in which the will is probated, or 

taken before a notary public of any other county, 
it is hereby in all respects validated and shall be 

sufficient to pass the title to all real and personal 
property purported to be transferred thereby. 

All acts heretofore performed by deputy clerks 
of the superior court in taking acknowledgments, 
examining witnesses and probate of any wills, 
deeds and other instruments required or permitted 
by law to be recorded, are hereby validated. 
Nothing herein contained shall affect pendine 
litigation. (1945, c. 822.) 

Art. 6. Caveat to Will. 

§ 31-32. When and by whom caveat filed. 
When Proceeding in Nature of Caveat Necessary.—Where 

there is no allegation that the probate of the will was 
otherwise than in strict accord with the statute, and there 
is no suggestion that the court was imposed upon or mis- 
led, the validity of the will may be attacked only by di- 
rect proceeding in the nature of a caveat under this sec- 
tion. In re Will of Puett, 229 N. C. 8, 47 S. BE. (2d) 488. 

Statute Gives Right and Outlines Procedure—In this ju- 
risdiction the right to contest a will by caveat is given by 
Statute; and the procedure to be followed is outlined in 
the statute conferring the right. In re Will of Brock, 229 
N. C. 482, 50 S. E. (2d) 555, 
Caveat a Proceeding in Rem—Nonsuit.— 
When a will is probated in common form, any interested 

Party may appear and enter a caveat. But a caveat is an 
in rem proceeding. In effect it is nothing more than a 
demand that the will be produced and probated in open 

court, affording caveators an opportunity to attack it for 
the causes and upon the grounds set forth and alleged in 
the caveat. It is an attack upon the validity of the instru- 
ment purporting to be a will and not an “action affecting, 
the title to real property.” The will and not the land de- 

Whitehurst v. 
munbott,, 225 N, Cx 1,)4, 33 S. EB. (2d) 129. 
The contest of a will by caveat is not an ordinary civil 

action, but a special proceeding in rem leading to the es- 
tablishment of the will as a testamentary act under the 
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issue devisavit vel non. The in rem nature of the pro- 
ceeding dominates the investigation, and in many important 
respects the parties litigant have little of the usual con- 
trol over the course of trial on the issue. In te Will of 
Brock, 229 N. C. 482, 50 S. E. (2d) 555. 
Once the will is propounded for probate in solemn form the 

proceeding must go on until the issue devisavit vel non 
is appropriately answered; and no nonsuit can be taken by 
the propounders or by the caveators. In re Will of Brock, 
229. N. C. 482, 50 S. FE. (2d) 555. See In re Will of Hine, 
228 N. C. 405, 45 S. E. (2d) 526, 
A caveat to a will may be filed only by persons “entitled 

under such will or interested in the estate.’ And § 31-33, 
directing the issue of citations, “to all devisees, legatees, or 
other parties in interest,’ does not enlarge the definition of 
interest given in this section. In re Will of Brock, 229 
N. C. 482, 50 S. E. (2d) 555. 

It is immaterial whether those appearing and protesting 
call themselves interveners, objectors or caveators if they 
place themselves in opposition to the propounders. By a 
caveat legal rights are put in stake. In re Will of Row- 
land, 202 N. C. 373, 162 S. B. 897; In re Will of Puett, 229 
NOC. 8,947°S.) Be (2d) 488. 
Applied in In re Will of Hine, 

526. 
228 N. C. 405, 45 S. E. (2d) 

§ 31-33. Bond given and cause transferred to 
trial docket—When a caveator shall have given 
bond with surety approved by the clerk, in the 
sum of two hundred dollars ($200.00), payable to 
the propounder of the will, conditioned upon the 
payment of all costs which shall be adjudged 
against such caveator in the superior court by rea- 
son of his failure to prosecute his suit with effect, 
or when a caveator shall have deposited money 
or given a mortgage in lieu of such bond, or shall 
have filed affidavits and satisfied the clerk of his 
inability to give such bond or otherwise secure 
such costs, the clerk shall transfer the cause to 
the superior court for trial; and he shall also forth- 
with issue a citation to all devisees, legatees or 
other parties in interest within the state, and cause 
publication to be made, for four weeks, in some 
newspaper printed in the state, for nonresidents 
to appear at the term of the superior court, to 
which the proceeding is transferred and to make 
themselves proper parties to the proceeding, if 
they choose. At the term of court to which such 
proceeding is transferred, or as soon thereafter as 
motion to that effect shall be made by the pro- 
pounder, and before trial, the judge shall require 
any of the persons so cited, either those who make 
themselves parties with the caveators or whose 
interests appear to him antagonistic to that of the 
propounders of the will, and who shall appear to 
him to be able so to do, to file such bond within 
such time as he shall direct and before trial; and 
on failure to file such bond the judge shall dis- 
miss the proceeding. (Rev., s. 3136; Code, s. 2159; 
1899, c. 13; 1901, c. 748; C. C. P., s. 447; 1909, c. 
74; 1947, c. 781; C. S. 4159.) 

Editor’s Note.—The 1947 amendment rewrote the first 
sentence down to the semicolon. For brief comment on 
amendment, see 25 N. C. Law Rev. 478. 
The persons interested are not cited as parties to the pro- 

ceeding but merely as interested persons to view proceed- 
ings and participate if they elect to do so, although no doubt 
the court, when properly and timely advised, would cause 
citation to issue to anyone designated by statute as in- 
terested who has been omitted, In re Will of Brock, 229 
IND C4825" 507Ss BE. (2d). 555. 
In a caveat proceeding, neither the grantees in deeds exe- 

cuted by testator prior to his death nor the persons to whom 
such grantees have conveyed the property, either before or 
after testator’s death, nor the heirs at law of deceased 
grantees are necessary parties to the determination of the 
issue of devisavit vel non when such persons are not bene- 
ficiaries under the will nor heirs of testator, and therefore, 
even if it be conceded they are proper parties, the trial 
judge, in the exercise of his discretion, is under no legal 
obligation to order citations to bring them in, Id, 
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When Personal Representative of Executrix Not Neces- 

sary Party.—Where the executrix has fully administered the 

estate and filed her final account prior to the filing of a 

cavéat, and has died pending the caveat proceeding, it is 

not necessary that the court appoint a personal representa- 

tive for the deceased executrix nor an administrator d. b. n. 

for the estate of the testator so that they may be made 

parties to the proceeding. In re Will of Brock, 229 N. C. 

482, 50 S. E. (2d) 555. 

Waiver cf Jury Trial—Norsuit—Upon the proper filing 

of a caveat the cause must be transferred to the civil issue 

docket where the proceeding is in rem for trial by jury, and 

neither party may waive jury trial, consent that the court 

hear the evidence and find the determinative facts or have 

nonsuit entered at his instance. In re Will of Hine, 228 

N.C. 405, 45S! EH. (2d)e526. 

§ 31-35. Affidavit of witness as evidence.— 

Whenever the subscribing witness to any will shall 

die, or be insane or mentally incompetent, or be 

absent beyond the state, it shall be competent up- 

on any issue of devisavit vel non to give in evi- 

dence the affidavits and proofs taken by the clerk 

upon admitting the will to probate in common 

form, and such affidavit and proceedings before 

the clerk shall be prima facie evidence of the due 

and legal execution of said will. (Rev., s, 3121; 

1899, c. 680, s. 2; 1947, c. 781; C. S. 4160.) 
The 1947 amendment inserted after the word “die” in 

line two the words “or be insane or mentally incompetent.” 
For brief comment on amendment, see 25 N. C. Law Rev. 

478. 

§ 31-36. Caveat 
will. 

The clerk of a superior court cannot enter an order vacat- 
ing the probate of a will after a caveat has been filed and 
the cause transferred to the civil issue docket of the superior 
court for trial in term. In re Will of Hine, 228 N. C. 405, 
45 S. E. (2d) 526. See note to § 31-19, 

Where the clerk of the superior court has admitted to 
probate in common form a purported will and two purported 
codicils as the last will and testament of a deceased, and 
caveat has been properly filed as to the second codicil and 
the cause transferred to the civil issue docket, the clerk 
may not thereafter upon motion expunge from his records 
the entire probate proceedings and reprobate the purported 
will and second codicil on the ground that the second codicil 
revoked the first. In re Will of Hine, 228 N. C. 405, 45 
Suv. (24)i 526, 
Error Held Not Cured by Affirmance of Order.—Where a 

clerk is without jurisdiction to make an order in probate 
proceedings, by reason of the filing of a caveat and the 
transfer of the cause to the civil issue docket, the error 
in making the order is not cured by the order of the resident 
judge of the superior court who heard the motion on appeal 
and affirmed the order, for the jurisdiction of the superior 
court in such a case is derivative, and § 1-276 does not 
apply. In re Will of Hine, 228 N. C. 405, 45 S. E. (2d) 526. 

§ 31-37. Superior court clerks to enter notice of 
caveat on will book; final judgment also to be en- 
tered. 

Applied in Lewis v. Furr, 228 N. C. 88, 44 S. E. (2d) 604. 

Art. 7. Construction of Will. 

§ 31-38. Devise presumed to be in fee. 
Section 39-1 pertaining to the construction of deeds is 

similar in wording and effect to this section, and what has 
been held in applying the rule of construction as to wills 
is pertinent in applying the rule of construction as to deeds. 
Artis v. Artis, 228 N. C. 754, 47 S. E. (2d) 228. 
An unrestricted devise of realty, nothing else appearing, 

constitutes a devise in fee. Elder y. Johnston, 227 N. C. 
592, 42 S. E. (2d) 904. 

Unless the intent of the testator to devise an estate of 
less dignity can be gathered from the instrument construed 
from its four corners, an unrestricted or indefinite devise 
of real property is a devise in fee simple, and a subsequent 

suspends proceedings under 
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clause expressing a wish, desire or even direction for the 

disposition of what remains at the death of the devisee, will 

not be allowed to defeat the devise nor limit it to a life 

estate. Taylor v. Taylor, 228 N. C. 275, 45 S. E. (2d) 368. 

The clause “I give, devise and bequeath’ to named 

devisee, described realty, standing alone, constitutes a 

devise in fee simple. Buckner vy. Hawkins, 230 N. C. 99, 52 

S.8E. (Za)! 16; 
A devise of real estate to devisees “to do as they like 

with it”, with subsequent provision that after their death 

whatever property is left should go to testatrix’ niece vests 

the fee simple in the beneficiaries first named. Taylor v. 

Taylor, 228 N. C. 275, 45 S. E. (2d) 368. 
A devise generally to one person with limitation over to 

another of “whatever is left” at the death of the first taker 

is regarded as a devise in fee simple. Taylor v. Taylor, 

228 N. C. 275, 45 S. E. (2d) 368, citing Patrick v. Morehead, 

85 N. C. 62, 39 Am. Rep. 684; Carroll v. Herring, 180 N. (O4 

369, 104 S. E. 892. 

§ 31-39. Probate necessary to pass title; rec- 

ordation in county where land lies; rights of in- 

nocent purchasers. 

Ownership under will is not made dependent upon the 

certified copy directed to be recorded in the county where 

the land lies. Whitehurst v. Abbott, 225 N. C. 1, 7, 33 

S. EB. (2d)° 129. 

§ 31-41. Will relates to death of testator. 

Any property acquired after making of will, by reversion 

or -otherwise, is subject to its terms. Ferguson v. Fer- 

guson, 225 N. C. 375, 35 S. E. (2d) 231. 

§ 31-42. Lapsed and void devises pass under 

residuary clause. 
Who Are Distributees.—A distributee is a person who 

has the right under the statute of distribution to a share 

in the surplus estate of an intestate; one entitled to take 

a share of an estate of a decedent, under the statute of 

distribution; one to whom something has to be distributed 

in the division of an estate; a person upon whom personal 

property devolves by act of law in cases of intestacy. 

Those who take by succession the estate of a person who 

dies intestate are named and defined in § 28-149. Wachovia 
Bank, etc., Co. v. Shelton, 229 N. C. 150, 48 S. E. (2d) 41. 
Must Be Determined as of Date of Death of Testatrix.— 

Who would have been distributees of the estate had the 

testatrix died intestate must be determined as of the date 
of her death and not as of the date of the execution of her 
will. Wachovia Bank, etc., Co. v. Shelton, 229 N, C, 150, 

48 S. E. (2d) 41. 
Rights of Collateral Heirs.— 
Where a wife dies leaving her surviving a husband but 

no issue, he is her sole distributee, and her collateral kin 
are not entitled to share in the estate and are not “‘dis- 
tributees.” Wachovia Bank, etc., Co. v. Shelton, 229 N. 
C. 150, 48 S. EF. (2d) 41. 

If the will expresses an intent that a legacy shall not 
lapse in the event the legatee predeceases testatrix, the 
statutory provision for lapse does not apply. This intent 
need not be stated in exact terms, but is to be ascertained 
from the four corners of the will. Wachovia Bank, etc., 
Co. v. Shelton, 229 N. C. 150, 48 S. E. (2d) 41, wherein 
will showed no intent that legacy should not lapse upon 
prior death of legatee. 

§ 31-48. General gift by will an execution of 
power of appointment. 
Whether a conveyance of property in general terms or 

by general description constitutes a valid exercise of a power: 
of appointment is governed by this section in respect to the 
exercise of such power by will. Schaeffer v. Haseltine, 228 
N. C. 484, 46 S. E. (2d) 463, h 

Will held a valid exercise of power of appointment under) 
this section, there being nothing in the will to indicate any. 
contrary intent. Schaeffer y. Haseltine, 228 N. C. 484, 46 S. 
E. (2d) 463. 

§ 31-44. Gifts to children dying before testator: 
pass to their issue. 
Applied in Phillips v. Phillips, 227 N. C. 438, 42 S. EB. 

(2d) 604. 
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Chapter 32. 

§ 32-4. Registration of transfer of securities 
held by fiduciaries. 

Ground for actionable negligence in the transfer of stocks 
is greatly narrowed by this section. Carolina Tel., etc., 
Co. v. Johnson, 168 F. (2d) 489. 
Corporation Not Negligent.—In action for negligence in 

registering transfer of wards’ stock, which was registered in 
guardian’s name, this section was a defense where corpora- 
tion had no “actual knowledge” either of the commission by 
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Fiduciaries. 

the fiduciary of a breach of his obligation or of facts re- 
vealing bad faith in the transfer, Carolina Tel., etc., Co. 
v. Johnson, 168 F. (2d) 489. 

Insistence by corporation upen a further decree was not a 
requisite of diligence where decree authorized guardian to 
partition stock and retain his wards’ portion either in shares 
or money, and the corporation might with reason have be- 
lieved the guardian was thereby entitled to reduce his 
wards’ shares to cash. Carolina Tel., etc., Co. v. Johnson, 
168 F, (2d) 489. 

Chapter 33. Guardian and Ward. 

Art. 1. Creation and Termination of Guardianship. 

Sec. 
33-1.1. Absence of natural guardian. 

Art. 2. Guardian’s Bond. 

33-13.1. Clerk may reduce penalty of bond of 
guardian or trustee. 

Art. 3. Powers and Duties of Guardian. 

33-21. How rentals made. 

Art. 4. Sales of Ward’s Estate. 

83-31.1, Procedure when real estate lies in county 
in which guardian does not reside. 

Art. 4A. Guardians’ Deeds Validated When Seal 
Omitted. 

33-35.1. Deeds by guardians omitting seal, prior 
to Jan. 1st, 1944, validated. 

Art. 5. Returns and Accounting. 

33-42.1. Guardian required to exhibit statements. 

Art. 7. Foreign Guardians. 

33-49.1. Transfer of guardianship. 

Art. 10. Conservators of Estates of Missing 
Persons. 

33-63. Appointment of conservators for property 
of certain persons reported missing, etc. 

33-64. Surety bond required; powers and duties. 
83-65. Clerk may require provision for depend- 

ents. 
33-66. Termination of conservatorship. 

Art. 11. Guardians of Children of Service Men. 

33-67. Clerk of superior court to act as tempo- 

rary guardian to receive and. disburse 
allotments and allowances. 

Art. 1. Creation and Termination of Guardianship. 

§ 33-1. Jurisdiction in clerk of superior court. 
—The clerks of the superior court within their 
respective counties have full power, from time to 

time, to take cognizance of all matters concern: 
ing orphans and their estates and to appoint 

guardians in all cases of infants, idiots, lunatics, 
inebriates, and inmates of the Caswell training 

school: Provided, that guardians shall be ap- 
pointed by the clerks of the superior courts in the 
counties in which the infants, idiots, lunatics, or 
inebriates reside, unless the guardians be the next 
of kin of such incompetents or a person desig 
ated by such next of kin in writing filed with the 
clerk, in which case, guardians may be appointed 
by the clerk of the superior court in any county 
in which is located a substantial part of the es- 
lates belonging to such incompetents, or unless 

an infant resides with an individual who is domi- 
ciled in the state of North Carolina and who is 
guardian of such infant’s estate, in which case a 

guardian of the person of such infant may be ap- 
pointed by the clerk of the superior court in the 
county in which the guardian of such infant’s es- 
tate is domiciled. (Rev., s. 1766; Code, s. 1566; 
Renee. $54 8S eles. .ConO0,. SSi i 5m tik LEOS=9yn C: 
201, s. 4; 1917, c. 41, s. 1; 1935, c. 467; 1945, c. 
902; C. S. 2150.) 
Editor’s Note.— 
The 1945 amendment added that part of this section be- 

ginning with the words “or unless” in line sixteen. 
For comment on this amendment, see 23 N. C. Law Rev. 

340. 

§ 33-1.1. Absence of natural guardian.—Where 
there is no natural guardian of a minor or where 
a minor has been abandoned, and in either event 
the minor requires service from the department of 

public welfare, until the appointment of a guard- 
ian of the person for said minor under this chap- 
ter, the superintendent of public welfare of the 
county in which such minor resides shall be the 

guardian of the person of said minor: Provided, 
however, that nothing in this section shall be con- 

strued as changing or affecting the appointment 
or the duties or powers of any next friend of, or 
any guardian or trustee of the property or estate 
of, any minor, or any existing laws relative to the 
handling or disposition of the property of any 

minor. (1947, c. 413, s. 3.) 

Editor’s Note.—For brief comment on this 
25 N. C. Law Rev. 413. 

section, see 

§ 33-2. Appointment by parents; effect; powers 
and duties of guardian.—Any father, though he be 
a minor, may, by his last will and testament in 
writing, if the mother be dead, dispose of the cus- 
tody and tuition of any of his infant children, be- 
ing unmarried, and whether born at his death or 
in ventre sa mere for such time as the children 
may remain under twenty-one years of age, or for 
any less time. Or in case the father is dead and 
has not exercised his said right of appointment, 
or has willfully abandoned his wife, then the 
mother, whether of full age or minor, may do so. 
Every such appointment shall be good and effec- 
tual against any person claiming the custody and 
tuition of such child or children. Every guardian 
by will shall have the same powers and rights and 

be subject to the same liabilities and regulations 
as other guardians: Provided, however, that in 
the event it is so specifically directed in said will 

such guardian so appointed shall be permitted to 
qualify and serve without giving bond, unless the 
clerk of the superior court having jurisdiction of 
said guardianship shall find as a fact and adjudge 
that the interest of such minor or incompetent 
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would be best served by requiring such guardian 

to give bond. (Rev., ss. 1762, 1763, 1764, Code, ss. 

1562, 1563, 1564; RC tc 5s line, ©. Oe, 1868-9, 

c. 201; 1881, c. 64; 1911, c. 120; Ex. Sess. 1920, c. 

21; 1941, c. 26; 1945, c. 135, SabBOZg19AN,) Cop 213, 8S. 

ee Se tol) 

Editor’s Note.— 

The 1945 amendment made changes in the first sentence 

and the 1947 amendment struck out the former references 

to deeds. 
For brief comment on the 1947 amendment, see 25 IN.ac; 

Law Rev. 413. 
Cited in The Severance, 152 F. (2d) 916. 

Art. 2. Guardian’s Bond. 

§ 33-13. Terms and conditions of bond; increased 

on sale of realty. 

Surety as a Party in Interest.—When a guardian fails to 

“faithfully execute the trust reposed in him as such,” up- 

on which his bond is conditioned, the surety thereon is 

subjected to liability, and as a party in interest is entitled 

to have the wrong remedied. Maryland Cas. Co. v. Law- 

ing, 223 WN.yC) 8,713; 25: S. WE. €2d)9 183. 

§ 33-13.1. Clerk may reduce penalty of bond of 

guardian or trustee—The clerks of the superior 

court within their respective counties shall have 

full power and authority from time to time to or- 

der that the penalty of a bond of a guardian or 

trustee be reduced to a stated sum under the fol- 

lowing circumstances: 

When a guardian or trustee has disbursed ei-- 

ther income or income and principal of the estate 

according to law, either for the purchase of real 

estate, or the support and maintenance of the 

ward or the ward and his dependents, or any law- 

ful cause, and when the personal assets and income 

of the estate from all sources in the hands of the 

guardian or trustee have been so diminished, the 

penalty of the bond of such guardian or trustee 

may be reduced in the discretion of the clerk to an 

amount not less than the amount which would 

be required if the guardian or trustee were first 

qualifying to administer such personal assets and 

annual income. (1947, c. 667.) 

Art. 3. Powers and Duties of Guardian. 

§ 33-20. To take charge of estate. 

Cited in The Severance, 152 F. (2d) 916. 

§ 83-21. How rentals made.—All rentings by 

guardians shall be publicly made, between the 

hours of ten o’clock a. m. and four o’clock p. m., 

after twenty days’ notice posted at the courthouse 

and four other public places in the county. But, 

upon petition by the guardian, the clerk of the su- 

perior court of the county in which the land of 

the ward is situated, or of the county wherein 

the guardian has qualified, may make an order, 

on satisfactory evidence, upon the oath of at least 

two disinterested freeholders acquainted with the 

said land, that the best interests of the said ward 

will be subserved by a private renting of said 
land, allowing the guardian to rent the land priv- 
ately. The terms of all such rentings shall be 
reported to said clerk of the superior court 

and be approved by him. ‘The proceeds rentings 

of real property, except the rentings of lands 
leased for agricultural purposes, when not for 
cash, shall be secured by bond and good security. 

(Rev., s. 1788; Code, s. 1590; 1891, c. 83; 1901, c. 
97: R. C., c. 54, s. 26; 1793, c. 391; 1949, c. 719, 
82 ie e210) 

Editor’s Note.—Prior to the 1949 amendment, effective 
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Jan. 1, 1950, this section applied to sales as well as to 
rentings. The amendment directed the striking out of the 
words “‘of all sales of personal estate and’ formerly fol- 
lowing the word “proceeds” in the first line of the last sen- 
tence. ‘The words “of all” in the quoted deletion were 
apparently directed to be stricken by inadvertence, and it 
would seem that it was the probable intent of the legisla- 
ture to retain them between “proceeds” and “rentings” in 
the first line of the last sentence. 

§ 33-24, Guardians’ powers enlarged to permit 
cultivation of ward’s lands or continuation of 
ward’s business. 

Cited in First Citizens Bank, etc., Co. v. Parker, 225 N. 
C. 480, 35 S. E. (2d) 489. 

Art. 4. Sales of Ward’s Estate. 

§ 33-81. Special proceedings to sell; judge’s ap- 
proval required.—On application of the guardian 
by petition, verified upon oath, to the superior 
court, showing that the interest of the ward 
would be materially promoted by the sale or 
mortgage of any part of his estate, real or per- 
sonal, the proceeding shall be conducted as in 
other cases of special proceedings; and the truth 
of the matter alleged in the petition being ascer- 

tained by satisfactory proof, a decree may there- 
upon be made that a sale or mortgage be had by 
such person, in such way and on such terms as 
may be most advantageous to the interest of the 
ward; all petitions filed under the authority of 
this section wherein an order is sought for the 

sale or mortgage of the ward’s real estate or both 
real and personal property shall be filed in the su- 

perior court of the county in which all or any 

part of the real estate is situated; if the order of 
sale demanded in the petition is for the sale or 
mortgage of the ward’s personal estate, the peti- 
tion may be filed in the superior court of the 

county in which any or all of such personal 
estate is situated; no mortgage shall be made un- 
til approved by the judge of the court, nor shall 
the same be valid, nor any conveyance of the title 
made, unless confirmed and directed by the judge, 
and the proceeds of the sale or mortgage shall be 
exclusively applied and secured to such purposes 
and on such trusts as the judge shall specify. The 
guardian may not mortgage the property of his 
ward for a term of years in excess of the term 

fixed by the court in its decree. The word “mort- 
gage” whenever used herein shall be ‘construed to 
include deeds in trust. Nothing herein contained 
shall be construed to divest the court of the 
power to order private sales as heretofore ordered 
in proper cases. ‘The procedure for a sale pur- 
suant to this section shall be provided by article 
29A of chapter 1 of the General Statutes. (Rev., 
s. 1798; Code, s. 1602; R. C., ¢. 54; ss! 932; 33: 
1827, c. 33; 1868-9, c. 201, s. 39; 1917, c. 258, s. 
LO 835ac.. 67, uSs1 Leal 945, scHaoGesy Leticl, 1OSAiis 

15,1949,. c9719,ns. 2euCe°S. 2080.) } 
Editor’s Note.— 

The first 1945 amendment, as changed by the second 1945 — 
amendment, added that part of the first sentence beginning 
with the words “all petitions filed” in line thirteen and end- 
ing’ with the last semi-colon. 
The 1949 amendment, effective Jan. 1, 1950, struck out 

the words “sale or’, formerly appearing before the word 
“mortgage” in line twenty-three, and added the last sen- 
tence. For brief comment on the amendment, see 27 N. C. 
Law Rev. 458. 
For act validating proceedings instituted by guardian re- 

lating to estate of ward under provisions of this chapter, 
see Session Laws 1945, c. 426, s. 8. 

§ 33-31.1. Procedure when real estate lies in 
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county in which guardian does not reside.—In all 
cases where a guardian is appointed under the au- 

thority of chapter thirty-three and chapter thirty- 
five of the General Statutes of North Carolina, 
and such guardian applies to the court for an or- 
der to sell or mortgage all or some part of his 
ward’s real estate, and such real estate is situated 
in a county other than the county in which the 
guardian is appointed and qualified, it shall be the 
duty of the guardian to first apply to the clerk of 
the court of the county in which he was ap- 
pointed and qualified for an order showing that 
the sale or mortgage of his ward’s real estate is 
necessary, or that the interest of his ward would 
be materially promoted thereby. ‘The clerk of the 
superior court to whom such application is made 

shall hear and pass upon the same and enter his 
findings and order as to whether or not said 
sale or mortgage of the ward’s real estate is 
necessary, or would materially promote the in- 
terest of the ward, and said order and find- 
ings shall be certified to the clerk of the 
superior court of the county in which the ward’s 
land, or some part of same, is located and before 
‘whom any petition or application is filed for the 
‘sale of said land. Such findings and orders so 
certified shall be considered by the court or fhe 
clerk of the court along with all other evidence 
and circumstances in passing upon the petition in 
‘which an order is sought for the sale of said land. 
Before such findings and orders shall become ef- 
‘fective the same shall be approved by the judge 
holding the courts of the district or by the resi- 
ident judge. (1945, c. 426, s. 7; 1949, c. 724, ss. 
1-3.) 

Editor’s Note.—The 1949 amendment inserted the refer- 
fences to the estate of the ward being materially promoted 
and added the last sentence. 

§ 33-33. Sale of ward’s estate to make assets.— 
‘When a guardian has notice of a debt or demand 
against the estate of his ward, he may apply by 
petition, setting forth the facts, to the clerk of 
the superior court, for an order to sell so much 

of the personal or real estate as may be sufficient 
to discharge such debt or demand; and the order 
of the court shall particularly specify what prop- 
erty is to be sold and the terms of the sale; the 
‘procedure shall be as provided by article 29A 
of chapter 1 of the General Statutes; all peti- 
tions filed under the authority of this section 
wherein an order is sought for the sale of a ward’s 
liveal estate or both real and personal property 
shall be filed in’ the office of the clerk of the supe- 
rior court of the county in which all or any part 
of the real estate is situated; if the order of sale 

demanded in the petition is for the sale of the 
ward’s personal estate, the petition shall be filed 
in the office of the clerk of superior court of the 
‘county in which all or any of said personal estate 
is situated. The proceeds of sale under this 
section shall be considered as assets in the hands 
of the guardian for the benefit of creditors, 
in like manner as assets in the hands of a personal 

representative; and the same proceedings may be 
had against the guardian with respect to such as- 
sets as might be taken against an executor, ad- 
Ministrator or collector in similar cases. Nothing 
herein contained shall be construed to divest the 
court of the power to order private sales as here- 
tofore ordered in proper cases. (Rev., ss. 1800, 
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1801; Code, ss. 1604, 1605; R. C., c. 54, s. 34; 1789, 
c, 311, s) 5; 1868-9)°c. 201, ss. 41, 4251945, c. 426, 

S. 23.c, 1084, s. 25.1949, c..719, s. 2; C. S. 2182.) 
Cross Reference.—See § 33-31.1. 
Editor’s Note.—The first 1945 amendment struck out 

words “wherein the guardianship was granted” formerly 
pearing after the word “court” in line four. And 
amendment, as changed by the second 1945 amendment, 
serted that part of the first sentence beginning with 
word “all” in line ten. 
The 1949 amendment, effective Jan. 1, 1950, inserted 

words: “the procedure shall be as provided by article 29A 
of chapter 1 of the General Statutes”, beginning in line 
eight. It also struck out the former last clause of the 
first sentence relating to the revision and confirmation of 
the order of sale. 

the 
ap- 
the 

in- 
the 

the 

§ 33-34. To sell perishable goods on order of 
clerk.—Every guardian shall sell, by order of the 
clerk of the superior court, all such goods and 
chattels of his ward as may be liable to perish or 
be the worse for keeping. The procedure for the 
sale shall be as provided by article 29A of chapter 

1 of the General Statutes. (Rev., s. 1787; Code, 
s. 1589; R. C.,'c, 84, s.'22:°1762, c..69,.s. 10: 1868-9, 
c. 201, s. 26; 1949, c. 719, s. 2; C. S. 2170.) 

Editer’s Note.—The 1949 amendment, effective Jan. 1, 1950, 
rewrote the second sentence. 

Art. 4A. Guardians’ Deeds Validated When Seal 
Omitted. 

§ 83-35.1. Deeds by guardians omitting seal, 
prior to Jan. 1st, 1944, validated.—All deeds exe- 
cuted prior to the first day of January, 1944, by 
any guardian, acting under authority obtained by 
him from the superior court as required by law, 
in which the guardian has omitted to affix his seal 
after his signature and/or has omitted to affix the 
seal after the signature of his ward shall be good 
and valid, and shall pass the title to the land which 

the guardian was authorized to convey: Provided, 
however, this section shall not apply to any pend- 
ing litigation. (1947, c. 531.) 

Art. 5. Returns and Accounting. 

§ 33-42. Expenses and disbursements credited 
to guardian. 

Counsel Fees.— 

The employment of counsel for legal advice and assist- 
ance in connection with the administration of the wards’ 
estate is a proper expense to be charged in the guardian’s 
account, if in reasonable amount, and for the benefit of 
the wards. Maryland Cas. Co. v. Lawing, 225 N. C. 103, 
108, 33 S. E. (2d) 609. 

Where the interests of the guardian and wards are 
tagonistic and the services rendered by the attorney 
in the interest of the former rather than the latter 
obligation to pay therefor is the individual liability of the 
guardian. Maryland Cas. Co. y. Lawing, 225 N. C. 103, 108, 
33 S. E. (2d) 609, citing Lightner v. Boone, 221 N. C. 78, 
88, 19 S. E. (2d) 144. 

§ 33-42.1. Guardian required to exhibit state- 
ments.—At the time the accounts required by this 
article or other provisions of law are filed, the 
clerk of the superior court shall require the guard- 
ian to exhibit to the court all investments and bank 
statements showing cash balance, and the clerk of 
superior court shall certify on the original account 

that an examination was made of all investments 
and the cash balance, and that the same are cor- 

rectly stated in the account. (1947, c. 596.) 

Art. 7%. 

§ 33-48. Right to removal of ward’s personalty 
from state. 

The petition and proceeding prescribed by this section are 

an- 
are 
the 

Foreign Guardians, 
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jurisdictional, in order to authorize the transfer of the 
funds of an infant domiciled in this state to a guardian in 
another state; and an order, by the judge of the Superior 
Court or clerk, for its transfer otherwise is void. State v. 

Sawyer, 223 N. C. 102, 25 S. E. (2d) 443. 

§ 33-49, Contents of petition; parties defendant. 
—The petitioner must show to the court a copy 

of his appointment as guardian and bond duly 

authenticated, and must prove to the court that 

the bond is sufficient, as well in the ability of the 
sureties as in the sum mentioned therein, to se- 

cure all the estate of the ward wherever situated: 
Provided, that in all cases where a banking in- 

stitution, resident and doing business in a foreign 

state, is a guardian of any person or infant, and 

such banking institution is not required to execute 

a bond to qualify as guardian under the laws of 
the state wherein said guardian qualified and was 
appointed guardian of such infant, or infants, and 
no sureties are or were required by the state in 
which said banking institution qualified as guard- 
ian, and this fact affirmatively appears to the 
court, then the personal property and estate of 
such infant, or other person, may be removed 
from this state without the finding of a court with 
reference to any sureties, and the court in which 
the petition for the removal of the property of 
the ward is filed may order the transfer and re- 
moval of the property of the ward, and the pay- 
ment and delivery of the same to the nonresi- 

dent guardian of said ward without regard to 
whether a nonresident guardian has filed a bond 

with sureties; and the finding of the court that 
the said guardian is a banking institution and has 

duly qualified and been appointed guardian of 
said ward under the laws of the state where 
said ward, or wards, is or are residents, shall be 
sufficient. Any person may be made a party de- 
fendant to the proceeding who may be made a 
party defendant in civil actions under the provi- 

sions of the chapter entitled Civil Procedure. 
(Rev., ss. 1817, 1818; Code, ss. 1599, 1600; R. C., 
c. 54, s. 30; 1820, c. 1044, s. 2; 1842, c. 38; 1868-9, 
Ci) 201) Ss) 36, 37541949, Ce 2n3e GC. .S.men oo 

Editcr’s Note.—The 1949 amendment added the proviso at 
the end of the first sentence. For brief account of amend- 
ment, see 27 N. C. Law Rev. 458. 

§ 33-49.1. Transfer of guardianship.—When 

any ward, mental defective, or mentally disor- 

dered person, for whom a guardian or trustee has 
been appointed, lives in a county in this state 
other than the county in which letters were issued 
to such guardian or in which such trustee was 
appointed, the trustee or guardian may, by peti- 

tion filed with the clerk of court of the county in 
which letters were issued or in which he was ap- 
pointed, transfer the guardianship or trusteeship 
to the county of the residence of the ward, mental 
defective or mentally disordered person. Upon 
the removal of such guardianship or trusteeship, 
the clerk of the court of the county to which it 
is removed shall have the same powers and au- 
thority as he would have had if he had originally 
issued the letters of guardianship or appointed the 
trustee, and all reports and accounts required by 
law to be filed by the guardian or trustee shall be 
filed with the clerk of the court of the county to 
which such guardianship or trusteeship is re- 
moved. (1945, c. 194.) 
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Art. 9. Guardians of Estates of Missing Persons, 

§ 33-56. Appointment. 
Purpose of Article—This article was enacted to provide 

for the preservation and protection of the estate of a per- 
son who has disappeared from the community of his resi- 
dence and whose whereabouts has been unknown for three 
months or more and cannot, after diligent inquiry, be as- 
certained. Carter v. Lilley, 227 N. C. 435, 436, 42 S. E. 

(2d) 610. 
It relates solely to estates of living persons, and where 

in a proceeding thereunder the court finds that the missing 
person is dead under the presumption of death arising from 
seven years’ absence, the administration of the estate of 
such missing person becomes a matter for the probate 
court and proceedings under the statute are coram non 
judice. Carter v. Lilley, 227 N. C. 435, 42 S. E. (2d) 610. 

Art. 10, Conservators of Estates of Missing 
Persons. 

§ 33-63. Appointment of conservators for prop-— 

erty of certain persons reported missing, etc.—_ 
Whenever a person, hereinafter referred to as an_ 
absentee, has been reported missing, or interned © 
in a neutral country or beleaguered, besieged or 

captured by an enemy, and he has an interest in 

any form of property in this state and has not 
provided an adequate power of attorney author-— 
izing another to act in his behalf in regard to such 
property or interest, the clerk of the superior 
court of the county of such absentee’s legal domi-_ 
cile or of the county where such property is sit- 
uated, upon petition alleging the foregoing facts 
and showing the necessity for providing care of 

the property of such absentee made by any per- 
son who would have an interest in the property 
of the absentee were such absentee deceased, after 

notice to, or on receipt of proper waivers from 
the heirs and next of kin of the absentee as pro- 
vided by law for the administration of an estate, 
and upon good cause being shown, may, after 
finding the facts to be as aforesaid, appoint any 
suitable person a conservator to take charge of. 
the absentee’s estate, under the supervision and 
subject to the further orders of the court. (1945, 
G20) a San) 

§ 33-64. Surety bond required; powers and du- 
ties—The conservator shall post a surety bond 
in the same amount and under the same condi- 

tions as is required of guardians-under the gen- 
eral guardianship laws of North ‘Carolina, and 
shall possess the same powers and authority, and 

be subject to the same duties and requirements 
of guardians generally in this state. (1945, « 
469, 1s. 2.) 

§ 33-65. Clerk may require provision for de- 
pendents.—The clerk of the superior court, if pe- 
titioned for that purpose by any interested per 
son, may, if he finds it proper to do so, require 
the conservator to make ample and suitable pro- 
visions out of the estate in his hands for the sup- 
port of the wife or husband and infant children” 
of such absentee, as well as any other person de-| 

pendent upon such absentee for support and 
maintenance. (1945, c. 469, s. 3.) Bs 

§ 33-66. Termination of conservatorship.— Af 
any time upon petition signed by the absentee, or 
on petition of an attorney in fact acting under an’ 
adequate power of attorney granted by the ab- 
sentee, the court shall direct the termination of 

the conservatorship and the transfer of all prop-) 
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erty held thereunder to the absentee or to the 
designated attorney in fact. Likewise, if at any 
time subsequent to the appointment of a conser- 

vator it shall appear that the absentee has died 
and an executor or administrator has been ap- 
pointed for his estate, the court shall direct the 
termination of the conservatorship and the trans- 
fer of all property of the deceased absentee held 
thereunder to such executor or administrator. 
(1945, c. 469, s. 4.) 

Art. 11. Guardians of Children of Service Men. 

§ 38-67. Clerk of superior court to act as tem- 
porary guardian to receive and disburse allot- 
ments and allowances.—In all cases where a citi- 
zen of this state is serving in the armed forces of 
the United States and has made an allotment or 
allowance to his child, children or other minor 
dependents as provided by the war time allow- 
ances to Service Men’s Dependents Act or any 

other act of Congress, and the mother of said 
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uther person of lawful age designated in said al- 
lowance or allotment to receive such moneys and 
disburse them for the benefit of said minor de- 
pendents shall die or become mentally incompe- 
tent, and such person so serving in the armed 
forces of the United States shall be reported as 
missing in action or as a prisoner of war and shall 
be unable to designate another person to receive 

and disburse said allotment or allowance to said 
minor dependents; then and in such event the 
clerk of the superior court of the county of the 
legal residence of said service man or person 
serving in the armed forces of the United States, 
is hereby authorized and empowered to act as 
temporary guardian of such minor dependents for 
the purpose of receiving and disbursing such al- 
lotments and allowance funds for the benefit of 
such minor dependents. (1945, c. 735.) 

Cross References.—As to veterans’ 
chapter 34, 

guardianshiy act, 
As to veterans generally, see chapter 165. 

Editor’s Note.—The act from which this section was codi- 
fied provides that it shall be retroactive in effect, 

see 

Chapter 34. Veterans’ Guardianship Act. 

child, children or other minor dependents or 

Sec. 
34-14.1. Payment of pension funds to dependent 

relatives. 

§ 34-2. Definitions—In this chapter: 
The term “person” includes a partnership, cor- 

poration or an association. 
The term “Bureau” means the United States 

Veterans’ Bureau or its successor. 

The terms “estate” and “income” shall include 
only moneys received by the guardian from the 
Bureau and all earnings, interests and profits de- 
rived therefrom. 

The term “benefits” shall mean all moneys 
payable by the United States through the Bureau. 

The term “Director” means the Director of the 

United States Veterans’ Bureau or his successor. 
The term “ward” means a beneficiary of the 

Bureau. 

The term “guardian” as used herein shal] 
mean any person acting as a fiduciary for a ward. 
(1929, c. 33, s. 2; 1945, c. 723, s. 2.) 
Editor’s Note.—The 1945 amendment changed this section 

by striking out the following: The term “State Service 
Officer” means such appointee of the North Carolina Com- 
missioner of Labor as provided by § 95-4. 

§ 24-10. Guardian’s accounts to be filed; hearing 
' on accounts. 

If objections are raised to such an accounting, 
the court shall fix a time and place for the hear- 
ing thereon not less than fifteen days nor more 
than thirty days from the date of filing such ob- 

jections, and notice shall be given by the court 
to the aforesaid bureau office and the North Car- 

Olina veterans commission by mail not less than 
fifteen days prior to the date fixed for the hear- 
ing. 

(1945, c. 728, s. 2.) 

Editor’s Note.— 

The 1945 amendment substituted in the next to the last 
sentence of this section the words ‘‘the North Carvlina vet- 
€rans commission” for the words ‘state service officer.’’ 
As only this sentence was affected by the amendment the 
rest. of the section is not set out. 

§ 34-12. Compensation as 5 per cent; addi- 

tional compensation; premiums on bonds.—Com- 
pensation payable to guardians shall not exceed 

5 per cent of the income of the ward during any 
year. In the event of extraordinary services ren- 
dered by such guardian the court may, upon pe- 

tition and after hearing thereon, authorize addi- 

tional compensation therefor, payable from the 

estate of the ward. Notice of such petition and 
hearing shall be given the proper office of the 
Bureau and the North Carolina Veterans Com- 
mission in the manner provided in § 34-10. No 
compensation shall be allowed on the corpus of 
an estate received from a preceding guardian. The 
guardian may be allowed from the estate of his 
ward reasonable premiums paid by him to any 
corporate surety upon his bond. (1929, c. 33, s. 
113341945, (65,723, S.j/2s) 

Editer’s Note.—The 1945 amendment substituted the words 
“North Carolina Veterans Commission” for the words ‘‘State 
Service Officer.” 

§ 34-18. Investment of funds. 

Applied in First Citizens Bank, etc., Co. v. Parker, 225 
N. C. 480, 35 S. E. (2d) 489. 

§ 34-14. Application of ward’s estate.—A guard- 

ian shall not apply any portion of the estate of 
his ward for the support and maintenance of any 

person other than his ward, except upon order 
of the court after a hearing, notice of which has 
been given the proper officer of the Bureau and 
the North Carolina Veterans Commission in the 
manner provided in § 34-10. (1929, c. 33, s. 14; 
1945, c. 723, s. 2.) 
Editor’s Note.—The 1945 amendment substituted the words 

“North Carolina Veterans Commission’? for the words “State 
Service Officer.” 
For subsequent statute affecting this section, 

14.1. 

§ 34-14.1. Payment of pension funds to de- 

pendent relatives.—It shall be lawful for guard- 
ians of insane or incompetent persons who receive 
pensions or other benefits from the government 
of the United States of America on account of 
military service to pay to dependent relatives such 
an amount as shall be approved by the clerk of 

see § 34. 
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the superior court having jurisdiction over said 
guardian, and when approved by a superior court 

judge. 
The word “relative,” as used herein, shall mean 

father, mother, brother, sister, nephew, niece, 
uncle, aunt, or any other relative, who, prior to 
appointment of said guardian, received any part 
of their maintenance from said ward. (1945, c. 
479, ss. 1,2.) 

§ 34-15. Certified copy of record required by 
Bureau to be furnished without charge—When- 
ever a copy of any public record is required by 

the Bureau or the North Carolina Veterans Com- 
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mission to be used in determining the eligibility 
of any person to participate in benefits made 
available by such Bureau, the official charged 

with the custody of such public record shall with- 
out charge provide the applicant for such bene- 
fits or any person acting on his behalf or the 
representative of such Bureau or the North Caro- 
lina Veterans Commission with a certified copy 
of such record. © (1929, c. 33,'s./15% 1945, c¢. 723, 
Secs) 

Editor’s Note.—The 1945 amendment substituted the words 
“the North Carolina Veterans Commission” for the words 
“State Service Officers.”’ 

Chapter 35. Persons with Mental Diseases and Incompetents. 

Sec. Art. 1. Definitions. 

35-1.1. Definitions of mental disease, mental de- 
fective, etc. 

Art. 2. Guardianship and Management of Estates 
of Incompetents. 

35-2.1. Guardian appointed when issues answered 

by jury in any case. 
35-3.1. Ancillary guardian for insane or incompe- 

tent nonresident having real property in 

state. 

35-4. Restoration to sanity or sobriety; 
how determined; appeal. 

35-4.1. Discharge of guardian by clerk on testi- 
mony of one or more practicing physi- 
cians. 

35-4.2. Restoration of rights of mentally disor- 
dered persons where no guardian had 

been appointed. 

effect; 

Art. 6. Detention, Treatment, and Cure of 
Inebriates. 

35-31. Petition for examination; warrant for hear- 
ing; action without petition; evidence; 
confinement; time and notice of hearing. 

35-35.1. Commitment of inebriates for mental 
disorders. 

Art. % Sterilization of Persons Mentally Defec- 
tive. 

35-40.1. Eugenics board authorized to accept 
gifts. 

Art. 9. Mental Health Council. 

35-61. Creation of council; 
man. 

35-62. Functions; meetings; annual report. 
35-63. Members not state officers. 

membership; chair- 

Art, 1. Definitions. 

§ 35-1. Inebriates defined. 
Editor’s Note.—Prior to Session Laws 1945, c. 952, s. 1, 

the title of this chapter was “Insane Persons and Incom- 
petents.” 

§ 35-1.1. Definitions of mental disease, mental 
defective, etc.—The words “mental disease,” 
“mental disorder’ and “mental illness” shall mean 
an illness which so lessens the capacity of the 
person to use his customary self-control, judg- 
ment, and discretion in the conduct of his affairs 
and social relations as to make it necessary or ad- 
visable for him to be under treatment, care, super- 
vision, guidance, or control. The terms shall be 

construed to include “lunacy,” “unsoundness of 
mind,” and “insanity.” 

A “mental defective” shall mean a person who 

is not mentally ill but whose mental development 
is so retarded that he has not acquired enough 
self-control, judgment, and discretion to man- 
age himself and his affairs, and for whose own 
welfare or that of others, supervision, guidance, 
care, or control is necessary or advisable. ‘The 

term shall be construed to include “feeble-mind- 

ed” “idiot,” and “imbecile,” (1945, c. 952, s. 2.) 

Art. 2. Guardianship and Management of Estates 
of Incompetents. 

§ 85-2. Inquisition of lunacy; appointment of 
guardian.—Any person, in behalf of one who is 
deemed a mental defective, inebriate, or mentally 
disordered, or incompetent from want of under- 
stamding to manage his own affairs by reason of 
the excessive use of intoxicating drinks, or other 

cause, may file a petition before the clerk of the 
superior court of the county where such supposed 
mental defective, inebriate or mentally disordered 
person resides, setting forth the facts, duly veri- 
fied by the oath of the petitioner; whereupon such 
clerk shall issue an order, upon notice to the sup- 

posed mental defective, inebriate or mentally dis- 
ordered person, to the sheriff of the county, com- 
manding him to summon a jury of twelve men to 

inquire into the state of such supposed mental de- 
fective, inebriate or mentally disordered person. 
Upon the return of the sheriff summoning said 
jury, the clerk of the superior court shall swear 

and organize said jury and shall preside over said 
hearing, and the jury shall make return of their 

proceedings under their hand to the clerk, who 
shall file and record the same; and he shall pro- 

ceed to appoint a guardian of any person so found ~ 
to be a mental defective, inebriate, mentally dis- 
ordered, or incompetent person by inquisition of 
a jury, as in cases of orphans. } 

Kither the applicant or the supposed mental | 
defective, inebriate, mentally disordered, or in- 
competent person may appeal from the finding of 

said jury to the next term of the superior court, 

when the matters at issue shall be regularly tried 
de novo before a jury, and pending such appeal, 
the clerk of the superior court shall not appoint ‘ 
a guardian for the said supposed mental defec- 
tive, inebriate, mentally disordered, or incompe- 
tent person, but the resident judge of the district, . 
or the judge presiding in the district, may in his + 
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discretion appoint a temporary receiver for the 
aileged incompetent pending the appeal. The 
trial of said appeal in the superior court shall have 
precedence over all other causes. 

The jury shall make return of their proceedings 
under their hands to the clerk, who shall file and 
record the same; and he shall proceed to appoint 
a guardian of any person so found to be a mental 
defective, inebriate, mentally disordered or in- 
competent person by inquisition of a jury as in 

cases of orphans. If the person so adjudged in- 
competent shall be an inebriate within the defi- 
nition of § 35-1, the clerk shall proceed to commit 
said inebriate to the department for inebriates at 
the state hospital in Raleigh for treatment and 
cure. He shall forward to the superintendent of 
‘said state hospital a copy of the record required 
herein to be made, together with the commitment, 
and these shall constitute the authority to said su- 
perintendent to receive and care for such said in- 
ebriate. The expenses of the care and cure of said 
inebriate shall constitute a charge against the es- 
tate in the care of his guardian. If, however, such 
estate is not large enough to pay such expenses, 
the same shall be a valid charge against the 
county from which said inebriate is sent. Pro- 
vided, where the person is found to be incompe- 
tent from want of understanding to manage his 
affairs, by reason of physical and mental weak- 
mess on account of old age and/or disease and/or 
other like infirmities, the clerk may appoint a 
trustee instead of guardian for said person. ‘The 
trustee appointed shall be subject to the laws now 
or which hereafter may be enacted for the control 
nd handling of estates by guardians. The clerks 

of the superior courts who have heretofore ap- 
pointed guardians for persons described in this 
roviso are hereby authorized and empowered to 

change said appointment from guardian to trustee. 
The sheriffs of the several counties to whom a 
Process is directed under the provisions of this 
section shall serve the same without demanding 
their fees in advance. And the juries of the sey- 
eral counties upon whom a process is served un- 
der the provisions of this section shall serve and 
make their returns without demanding their fees 
n advance. (Rev., s. 1890; Code, s. L670 Cae C: 
i, s.) 473+ 1919, -¢, 54; 1921, c. 156, s, is) 1999. ¢; 
p03, 8. 1; 1933, c. 192; 1945, c. 952) 's. 3: C. S, 
2285.) 
Local Modification.—Guilford: 1945, c. 102, 
Editor’s Note.— ; 
|The 1945 amendment substituted “mental defective” for 
idiot” and “mentally disordered” and “mentally disordered 
etson” for “lunatic.” 
Mental incapacity is only cause for appointment of a 

uardian under this section. The section does not make 
Jhysical incapacity alone, however complete, grounds for 
uch appointment. The court is authorized to step in and 
elegate the power to manage the Property of another only 
yhen that person has lost his mental capacity to do so in 
jis own behalf. Goodson v. Lehmon, 224 N. C. 616, 31 §. 
Wen(2d) 756. 
‘Review by Superior Court Where 
yompetent.—Where a person has been 
‘ent, under this section, and a trustee of his property ap- 
jointed, and thereafter, upon petition before the clerk un- 
ler § 35-4, by the person so adjudged incompetent, after his 
rustee or guardian has been made a Party as required, he found competent by a jury and is so adjudged by the erk, the Superior Court has power to review the matter, 

application of the trustee or guardian, and it would Gee that the procedure provided in this section on appeal ight appropriately be followed, although certiorari would ir be proper. In re Jeffress, 223 N. C. 273, 25 S. E. 
i 

| 
| 
: 

Iacompetent Judged 
adjudged incompe- 
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Cited in McNeill v. McNeill, 223 N. C. 178, 25 S. ER. (2d) 
615. 

§ 35-2.1. Guardian appointed when issues an- 
swéred by jury in any caSe.—When a jury in the 
trial of any civil or criminal case shall find, in an- 
swer to appropriate issues, that a person is insane 
or without sufficient mental capacity to conduct 
business, it shall have the same effect as an ad- 
judication before the clerk of the superior court 
and the clerk may forthwith appoint a guardian 
or trustee for the person so adjudged insane or 
incompetent. (1945, c. 96.) 

§ 35-8.1. Ancillary guardian for insane or in- 
competent nonresident having real property in 
state——Whenever it shall appear by petition, ap- 
plication, and due proof to the satisfaction of any 
clerk of the superior court of North Carolina that: 

(1) There is real property situate in the county 
of said clerk in which a nonresident of the state 
of North Carolina has an interest or estate; 

(2) That said nonresident is insane or incompe- 
tent and that a guardian has been appointed and is 
still serving for him or her in the state of his or 
her residence; and 

(3) That such incompetent or insane non-resi- 
dent has no guardian in the state of North 
Carolina; 

Such clerk of the superior court before whom 
such petition, application and satisfactory proof 
is made shall thereupon be fully authorized and 
empowered to appoint in his county an ancillary 
guardian, which guardian shall have all the pow- 
ers, duties and responsibilities with respect to the 
estate of said insane person, or incompetent, in 
the state of North Carolina as guardians other- 
Wise appointed now have; and such ancillary 
guardian shall annually make an accounting to 
the court in this state and remit to the guardian 
in the state of the ward’s residence any net rents 
of said real estate, or any proceeds of sale, to the 
guardian of the state of residence of said insane 
person, or incompetent. 
A transcript of the record of any court of rec- 

ord appointing a guardian of a nonresident in the 
state of his residence shall be conclusive proof of 
the fact of incompetency or insanity and of the 
appointment of such guagdian of the residence of 
the insane person or incompetent. Provided, that 
such transcript shall show that such guardianship 
is still in effect in the state of the ward’s resi- 
dence, and that the incompetency of the ward 
still exists. 
Upon the appointment of an ancillary guardian 

in this state under this article, the clerk of the 
superior court shall forthwith notify the clerk of 
the superior court of the county of the ward’s 
residence, and shall also notify the guardian in 
the state of the ward’s residence. (1949, c. 986.) 

Editor’s Note.—For brief comment on_ this section, see 
27 N. C. Law Rev. 457. 

§ 35-4. Restoration to sanity or sobriety; effect; 
how determined; appeal. 

The petitioner may appeal from the finding of 
said jury to the next term of the superior court, 
when the matters at issue shall be regularly 
tried de novo before a jury. (Rev., s. 1893; Code, 
$5,1672;, 1901, cn.191': 1903, ¢. 80; 1879, c¢. 324, Ss. 
4; 1937, c. 311; 1941, c, 145; 1949, c. 124; C. S. 
2287.) 

Locai Modification.-—Guilford: 1945, c. 102, 
Editor’s Note.—The 1949 amendment added the above sen- 



tence at the end of the section. As the rest of the section 

was not affected by the amendment it is not set out. 

Appeal.— 

On petition before the clerk under § 35-2, to declare a 

person incompetent from want of understanding to manage 

his affairs, which may be filed by any person in behalf of 

the one deemed incompetent, either petitioner or respondent 

is permitted to appeal from the finding of the jury to the 

next term of the Superior Court, when the matters at issue 

are to be regularly tried de novo before a jury. Con- 

versely, no such right of appeal is provided by this section, 

when the preceding is for restoration to competency. In re 

Jeffress, 223 N. C. 273, 274, 25 S. E. (2d) 845. 

§ 35-4.1. Discharge of guardian by clerk on tes- 

timony of one or more practicing physicians. — 

When any person for whom a guardian has been 

appcinted by reason of his commitment to and 

confinement in a state hospital or private hospital 

for mental cases or state school for the feeble- 

minded shall have been discharged from that com- 

mitment by the hospital or school, he may peti- 

tion, or in his behalf his natural or legal guardian 

or any interested responsible person may petition, 

the clerk of superior court of the county of his 

residence or the clerk of superior court of the 

county in which the guardian was appointed for 

the discharge of such guardian. The guardian 

shall be notified thereupon and made a party to 

such action, which shall be held in, or transferred 

to, if requested by the guardian, the county in 

which the guardian was appointed. 

The clerk shall hold a hearing, which at the 

option of the petitioner may be without jury, and 

shall appoint one or more licensed physicians to 

examine the person in question and to make an 

affidavit as to his mental state and competency 

to conduct his business, make contracts and sell 

property. If the hearing is before a jury and the 

jury determines that such person is competent, 

or if the hearing is without a jury and the clerk 

determines that such person is competent on 

the basis of evidence presented by the interested 

parties and the medical affidavits, the clerk shall 

discharge the guardian, and the person shall be 

able to conduct his affairs and business, make 

contracts, and transfer property as if he never 

had been committed or declared incompetent. 

When any such determination by the jury or the 

clerk, in the absence of a jury, is adverse to the 

person in whose behal# such petition has been 

presented, such petitioner may appeal from the 

finding of said jury or clerk to the next term of 

the superior court, when the matters at issue 

shall be regularly tried de novo before a jury. 

(1947, c. 537, s. 22; 1949, c. 124.) 
Editor’s Note.—The 1949 amendment rewrote the second 

paragraph. 

§ 35-4.2. Restoration of rights of mentally dis- 

ordered persons where no guardian had been ap- 

pointed—When any person who shall have been 

committed to a state hospital or state school for 

the feeble-minded or to a private hospital for men- 

tal cases and for whom no guardian has been ap- 

pointed shall have been discharged from that com- 

mitment, he may petition or in his behalf any in- 

terested person may petition the clerk of the su- 
perior court of the county in which such person 

has residence for the restoration of any rights of 
which he may have been deprived by his commit- 

ment. 

The clerk shall then hold a hearing, which at 
the option of the petitioner may be without jury, 
and shall appoint one or more licensed physicians 
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to examine the person in question, and to make 

an affidavit as to his mental state and competency 

to conduct his business, make contracts, and sell 

property. On the basis of evidence presented by 

the person and the medical affidavit or affidavits 
the clerk shall determine the competency of the 

person and may if it is deemed proper issue an 

order restoring any rights of which the person 

may have been deprived by his commitment. 

(1947, c. 537, s. 23.) 

EE 

Art. 8. Sales of Estates. 

§ 35-10. Clerk may order sale, renting or mort- 
gage.—When it appears to any clerk of the su- 
perior court by report of the guardian of any 
mental defective, inebriate or mentally disordered 
person, that his personal estate has been ex-_ 

hausted, or is insufficient for his support, and that 
he is likely to become chargeable on the county, 
the clerk may make an order for the sale, mort- 
gage or renting of his personal or real estate, or 
any part thereof, in such manner and upon such 
terms as he may deem advisable. The pro- 
cedure for any sale made pursuant to this sec- 
tion shall be as provided by article 29A of 
chapter 1 of the General Statutes. Any order 
made under the authority of this section for the 
sale, mortgage or renting of real estate, or both 

real and personal property, shall be made by and 
all proceedings shall be had before the clerk of the 

superior court of the county in which all or 
any part of the real estate is situated; if the order 
applied for is for the sale, mortgage or renting of 
personal property, then said order may be made 
and the proceedings may be had before the clerk 
of the superior court of the county in which all 
or any part of the personal property is situated; 
such order shall specify particularly the property 
*hus to be disposed of, with the terms of renting 

or sale or mortgage, and shall be entered at length 
on the records of the court and all sales and rent 
ings and conveyances by mortgages or deeds in 

trust made under this section shall be valid t 
convey the interest and estate directed to be sold 
or conveyed by mortgage or deed in trust, and th 
title thereof shall be conveyed by a commissioner 

to be appointed by the clerk; or the clerk may di 
rect the guardian to file his petition for such pur 

rose. Nothing herein contained shal! be con 
strued to divest the court of the power to orde 
private sales as heretofore ordered in proper cases, 
(Rev. s. 1896; Code, s. 1674; R. C, c 57. s. am 
1801, c. 589; 1931, c..184, s..1;,1945, ¢..426, s. 35 

952, s. 4; c. 1084, s. 3; 1949, c. 719, s: 2;°C.iS. 229m8 

Editor’s Nete.— . ry 

The first 1945 amendment inserted that part of the thi 
sentence ending with the second semi-colon, and su 
stituted near the end of the sentence the words “a com- 
missioner to be appointed by the clerk” for the words “suc 
person as the clerk may appoint on confirming the sale.” 
The second 1945 amendment substituted, in the first sen- 
tence, ‘‘mental defective’ for “‘idiot’? and ‘mentally disor- 
dered person” for “lunatic.’”? The third 1945 amendment 
added the last sentence. 2 
The 1949 amendment, effective Jan. 1, 1950, inserted the 

ih 
second sentence. 

See § 33-31.1. 
For act validating proceedings instituted by guardian re: 

lating to estate of ward under provisions of this chapter 
see Session Laws 1945, c. 426, s. 8. * 

f 

§ 35-11. Purposes for which estate sold or mort 
gaged; parties; disposition of proceeds.—When i 
appears to the clerk, upon the petition of the guard 
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ian of any mental defective, inebriate or mentally 
disordered person, that a sale or mortgage of any 
part of his real or personal estate is necessary for 
his maintenance, or for the discharge of debts un- 

avoidably incurred for his maintenance, or when 

the clerk is satisfied that the interest of the mental 
defective, inebriate or mentally disordered person 
would be materially and essentially promoted by 
the sale or mortgage of any part of such estate; 
or when any part of his real estate is required for 

public purposes, the clerk may order a sale there- 
of to be made by such person, in such way and on 
such terms as he shall adjudge. The clerk, if it 
be deemed proper, may direct to be made parties 

tc such petition the next of kin or presumptive 
heirs of such person with mental disorder or in- 
ebriate. And if on the hearing the clerk orders 
such sale or mortgage, the same shall be made 

and the proceeds applied and secured, and- shall 

descend and be distributed in like manner as is 
provided for the sale of infants’ estates decreed in 
like cases to be sold on application of their guard- 
jans, as directed in the chapter entitled Guardian 
and Ward. The word “mortgage” whenever used 
herein shall be construed to include deeds in trust. 
All petitions filed under the authority of this sec- 
tion wherein an order is sought for the sale or 
mortgage of real estate, both real and personal 
property, shall be filed in the office of the clerk of 
the superior court of the county in which all or 
any part of the real estate is situated; if the order 
of sale sought in the petition is for the sale or 
mortgage of personal property, the petition shali 

be filed in the office of the clerk of the superior 
court of the county in which any or all of such 
personal property is situated. The procedure for 
any sale made pursuant to this section shall be 
provided by article 29A of chapter 1 of the Gen- 
eral, Statutes: (Rev., s.,1897; Code, s..1675;_R. 
C., c. 57, s. 5; 1931, c. 184, s. 2; 1945, c. 426, s. 4; 
mee 5246, 6°5¢, 1084.5, 41949,.¢., 719, +s. 2° .C..S. 
2292.) 
Editor’s Note.—The first 1945 amendment, as changed by 

the third 1945 amendment, added the next to last sentence. 
The second 1945 amendment substituted, in the first sen- 
temce, “mental defective’ for “idiot” and ‘mentally dis- 
ordered person” for ‘‘Iunatic.” And it substituted ‘‘person 
with mental disorder” for “‘nonsane person” in the second 
sentence, 

The 1949 amendment, effective Jan. 1, 1950, added the last 
sentence, 

§ 35-12. Sale of land of wife of lunatic upon 
petition— Where the wife of a lunatic owns real 
estate in her own right the sale of which will 
promote her interest, a sale of the same may be 
made upon the order of the clerk of the superior 
court of the county where the land lies, upon the 
petition of the wife of said lunatic and the guard- 
ian of the lunatic husband, and the proceeds of 
said sale shall be paid to the wife of said lunatic. 
The procedure for any sale made pursuant to 
this section shall be as provided by article 29A 
of chapter 1 of the General Statutes. (Rev., s. 
1898; Code, s. 1687; 1881, c. 361; 1949, c. 719, s. 
23. C. S. 2293.) 

Editor’s Note.—The 1949 amendment, 
1950, added the second sentence. 

Art. 4. Mortgage or Sale of Estates Held by the 
Entireties. 

effective Jan. 1, 

§ 35-14. Where one spouse or both incompe- 
tert; special proceeding before clerk.--All peti- 
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tions filed under the authority of this section 

shall be filed*in the office of the clerk of the su- 
perior court of the county where the real estace 
or any part of same is situated. (1935, ¢. 59, s. 1; 
1945, c. 426, si 5; c. 1084, s. 5.) ; 
Editer’s Note.— 

The first 1945 amendment, as changed by the second 1945 

amendment, added the above sentence at the end of this sec- 
tion. As the rest of the section was not affected by the 
amendments it is not set out. 

§ 35-15. General law applicable; approved by 
judge.—The proceedings herein provided for shall 
be conducted under and shall be governed by laws 

pertaining to special proceedings, and it shall be 
necessary for any sale or mortgage or other con- 

veyance herein authorized to be approved by the 
resident judge or the judge holding the courts in 
the judicial district wherein the property or any 
part of same is located. (1935, c. 59, s. 2; 1945, c. 
426, s. 6.) 

Editor’s Note.—The 1945 amendment inserted the words 
“or any part of same’ near the end of this section. 

Art. 5. Surplus Income and Advancements. 

§ 35-20. Advancement of surplus income to 
certain relatives. 

As to payment of pension funds to dependent relatives 
of incompetent veterans, see § 34-14.1. 

Art. 6. Detention, Treatment, and Cure of In- 
ebriates. 

§ 35-31. Petition for examination; warrant for 
hearing; action without petition; evidence; con- 
finement; time and notice of hearing. 

If the petition or supplemental affidavit, filed 
pursuant to this section, states that the alleged 
inebriate’s condition is such as to endanger either 
himself or others, or if the sheriff or other per- 

son serving the warrant, or the clerk who issued 
the warrant, believes that the alleged inebriate’s 
condition is such as to endanger either himself 

or others, the clerk may order that such inebriate 
be confined in the county jail, or in a place 
specifically designed for the care and confinement 

of such persons, until he is judicially declared to 
be or not to be an inebriate and, if found to be 
an inebriate, until he (or she) is accepted as a 
patient in the proper state institution or until he 
is otherwise discharged according to law. 

The hearing before the clerk of the superior 

court shall be held at the courthouse at such time 
and upon such notice to the alleged inebriate, as 
the clerk may determine. (1921, c. 156, s. 3; 1941, 
c. 226; 1949, c. 980; C. S. 2304(b).) 

Editor’s Note.—The 1949 amendment added the above twa 
paragraphs at the end of this section. As the original sec- 
tion was not changed it is not set out. 

§ 35-35.1. Commitment of inebriates for men- 
tal disorders.—Whenever an inebriate under a 
commitment to the state hospital at Raleigh is 
found to be suffering from a mental disorder he 
may be committed as a mentally disordered person 
by having two physicians not connected with the 
state hospital at Raleigh examine him at the re- 

quest of the superintendent of the state hospital 
at Raleigh, without removing said inebriate and 

alleged mentally disordered person from the state 
hospital. If these said two physicians find thai 
the inebriate is mentally disordered, they shall 
sign the usual affidavit for commitment of an in~- 
Cividual as mentally disordered and forward same 
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to the clerk of the superior court of the county in 

which the inebriate is settled: whereupon the said 

clerk of court may declare the said person com- 

mitted to the proper hospital as a mentally dis- 

ordered person as provided in this chapter. Upon 

adjudication the superintendent shall notify the 

sheriff of the county in which the alleged men- 

tally disordered person is settled, and it shall be 

said sheriff's duty to convey the mentally dis- 

ordered person to the proper hospital. (1945, c. 

952, s. 6.) 

Art. 7. Sterilization of Persons Mentally Defec- 

tive. 

§ 35-40.1. Eugenics board authorized to accept 

gifts—The eugenics board of North Carolina is 

hereby authorized and empowered to accept gifts 

from any source to be used by the board for the 

furtherance of the purposes for which said board 

was created. (1945, c. 784.) 

§ 35-44. Copy of petition served on patient.—(a) 

A copy of said petition, duly certified by the sec- 

retary of the said board to be correct, must be 

served upon the inmate, patient or individual resi- 

dent, together with a notice in writing signed by 

the secretary of the said board designating the 

time and place not less than twenty days before 

the presentation of such petition to said board 

when and where said board will hear and pass up- 

on such petition. It shall be sufficient service if 

the copy of said petition and notice in writing be 

delivered to said inmate, patient or individual resi- 

dent, and it shall not be necessary to read the 

above mentioned document to said patient, inmate 

or individual resident. 

(b) A copy of said petition, duly certified to be 

correct, and the said notice must also be served 

upon the legal or natural guardian or next of kin 

of the inmate, patient or individual resident. 

(c) If there is no next of kin, or if next of kin 

cannot after due and diligent search be found, or 

if there be no known legal or natural guardian of 

said inmate, patient or individual resident and the 

said inmate, patient or individual resident is of 

such mental condition as not to be competent rea- 

sonably to conduct his own affairs, then the said 

prosecutor shall petition the clerk of the superior 

court or the resident judge of the district or the 

judge presiding at a term of superior court of the 

county in which the inmate, patient or individual 

resident resides, who shall appoint some suitable 

person to act as guardian ad litem of the said in- 

mate, patient or individual resident during and for 

the purpose of proceedings under this article, to 

defend the rights and interests of the said inmate, 

patient or individual resident. And such guardian 

ad litem shall be served likewise with a copy of 

the aforesaid petition and notice, and shall under 

all circumstances be given at least twenty days’ 

notice of said hearing. Such guardian ad litem 

may be removed or discharged at any time by the 

said court or the judge thereof either in term or 
in vacation and a new guardian ad litem appointed 

and substituted in his place. 
(d) If the said inmate, patient or individual res- 

ident be under twenty-one years of age and has 
a living parent or parents whose names and ad- 
dresses are known or can by reasonable investi- 
gation be learned by said prosecutor, they or ei- 
ther of them, as the case may be, shall be served 
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likewise with a copy of said petition and notice 

and shall be entitled to at least twenty days’ notice 

of the said hearing: Provided, that the procedure 

described in this section shall not be necessary in 

the case of any operation for sterilization or asex- 

ualization provided for in this article if the parent, 

legal or natural guardian, or spouse or next of 

kin of the inmate, patient or non-institutional in- 

dividual shall submit to the superintendent of the 

institution of which the subject is a patient or in- 

mate, or to the superintendent of public welfare 

of the county in which this subject is residing, re- 

gardless of whether the subject is a legal resident 

of such county, a duly witnessed petition request- 

ing that sterilization or asexualization be per- 
formed upon said inmate, patient or non-institu- 
tional individual, provided the other provisions of 
this article are complied with. Any operation au- 
thorized in accordance with this proviso may be 
performed immediately upon receipt of the author- 

ization from the eugenics board. (1933, c. 224, 

Si9 L935: NC £400,090-00 pO me Loe (mC. 93.) 

Editor’s Note.—The 1947 amendment rewrote this section. 

Art. 8. Temporary Care and Restraint of Ine- 
briates, Drug Addicts and Persons Insane. 

§ 35-58. Hospitals and sanatoriums may re- 

strain and treat alcohol and drug addicts. 
Action for Abuse of Vaid Process.—Plaintiff alleged tha 

she had been received in defendant’s institution on the au 
thority of a letter from one who claimed to have been ap 
pointed her guardian and that she was detained for a longe 
period than 20 days. It was also alleged that the entir 
proceeding ‘‘was totally null and void’ and later was si 
determined by the courts. It was held that plaintiff coul 
not be permitted to maintain, as against demurrer, a caus 
of action for abuse of process upon allegation that the proc 
ess was totally null and void. McCartney v. Appalachia: 
Hall, Inc., 230 N. C. 60, 51 S. E. (2d) 886. 

Art. 9. Mental Health Council. 

§ 35-61. Creation of council; membership 
chairman.—There is hereby created a menta 
health council to be composed of the following 

persons: The superintendent of mental hygiene 
the chairman of the North Carolina hospital: 
board of control, the commissioner of public wel 
fare, the director of the division of psychiatric ant 
psychological services of the state board of publi 
welfare, the general business manager for institu 
tions, the state public health officer, a representa 
tive of the North Carolina clerks of court associa 
tion, the superintendent of the North Carolin: 
state board of public instruction, the commissione 
of correctional institutions, the psychiatric adviso 
on the advisory panel of medical specialists fo 
the physical restoration program of the divisiot 
of vocational rehabilitation of the North Carolin: 
state board of public instruction, a representativ 

of the medical society of the state of North Caro 
lina, a representative of the North Carolina neuro 

psychiatric association, a representative of th 
North Carolina mental hygiene society, a repre 
sentative of the department of psychiatry of eacl 

of the four-year medical schools in the state. 
The mental health council shall choose its owt 

chairman. (1945, c. 952, s. 61.). 

§ 35-62, Functions; meetings; annual report.— 
The function of the mental health council shall b 
to consider ways and means to promote menta 
health in North Carolina and to study needs fo 
new legislation pertaining to mental health of th 
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citizens of the state. The council shall meet at 
least twice a year and shall file an annual report 
with the governor. (1945, c. 952, s. 61.) 

§ 35-63. Members not state officers. — The 
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members of the mental health council shall not be 
considered as state officers within the meaning of 
article XIV, section seven of the North Carolina 
constitution. (1945, c. 952, s, 61.) 

Chapter 36. Trusts and Trustees. 
Art. 1. Investment and Deposit 

Sec. of Trust Funds. 
36-5.1. Employee trusts. 

Art. 4, Charitable Trusts. 
86-23.1. Gifts, etc., for religious, educational, char- 

itable or benevolent uses or purposes. 

Art. 5. Uniform Trusts Act. 
36-32. Banks holding stock or bonds in name of 

nominee. 

Art. 1. Investment and Deposit 
of Trust Funds. 

§ 36-1. Certain investments deemed cash. 
Lecal Modification.—Forsyth: 1945, c..876, s. 4 

§ 36-2. Investment of trust funds in county, city, 
town, or school district bonds. 
Local Modification.—Forsyth: 1945, ‘c. 876, 8/14, 

§ 36-3. Investment in building and loan and fed- 
eral savings and loan associations. 
Local Modification.—Forsyth: 1945, c. 876, s.. 4. 

§ 86-4. Investment in registered securities,— 
Any guardian or trustee having in hand surplus 
funds belonging to a minor ward, incompetent 
person, or persons non compos mentis, may, if he 
so elects, invest the same in registered securities 
within the classes designated by §§ 36-1 and 36-2, 
the registration of said securities as to principal 
only to be in the name of said minor ward, incom- 
petent person, or persons non compos mentis. 
Upon delivery of such registered securities to 

the clerk of the superior court of the county in 
which the estate of said minor ward, incompetent 
Person, or persons non compos mentis, is being 
administered, said clerk of the superior court shall 
give said guardian or trustee a receipt for the same 
and said clerk of the superior court shall there- 
after hold said securities for said ward, incompe- 
tent person, or person non compos mentis, subject 
only to final disposition thereof to be approved by 
the resident judge or presiding judge of the su- 
Perior court: Provided, however, all income ac- 
ruing therefrom shall be paid to said guardian or 
trustee in the same manner and for the same pur- 
Poses as any other income of said estate derived 
from other sources. 
Whenever any guardian or trustee shall have 
delivered to the clerk of the superior court regis- 
fered securities as hereinbefore provided, he shall 
be entitled to credit in his account as guardian or 
trustee for the amount actually expended for such 
Securities, and his bond as such guardian or trus- 
tee shall thereupon be reduced in an amount equal 
in Proportion to the total amount of the bond as 
the funds expended for the securities are to the 
total amount of the estate covered by such bond. 
(1935, c. 449; 1943, c. 96; 1945, c. 713.) 

Editor’s Note,— 
The 1945 amendment made this section applicable to trus- 

en and incompetent persons, 

§ 36-5.1. Employee trusts.—Pension, profit shar- 
ing, stock bonus, annuity or other employee trusts 
established by employers for the purpose of dis- 
tributing the income and principal thereof to some 
or all of their employees, or the beneficiaries of 
such employees, shall not be invalid as violating 
any laws or rules against perpetuities or restraints 
on the power of alienation of title to property; but 
such trusts may continue for such period of time 
as may be required by the provisions thereof to 
accomplish the purposes for which they are estab- 
lished. (1945, c. 8.) 

Art. 4. Charitable Trusts. 

§ 36-21. Not void for indefiniteness: title in 
trustee; vacancies, 
The rule against perpetuities does not apply to charitable 

trusts. American Trust Co. v, Williamson, 228 N. C. 458, 
46 S. E. (2d) 104. 
Devise Giving Trustees Power to Convey.—A devise of 

Property in trust subject to an intervening life estate, with 
direction to the trustees to keep the principal invested 
and use the proceeds for purposes designated, gives the 
trustees the power to convey the real estate in fee, since 
the right to invest and use the proceeds necessarily implies 
the power to convert into proceeds by sale, Hall v. Ward- 
well, 228 N. C. 562, 46 S, He (2d)? 556. 

§ 36-23.1. Gifts, etc., for religious, educational, 
charitable or benevolent uses or purposes.—1. Dec- 
laration of Policy.—It is hereby declared to be 
the policy of the state of North Carolina that gifts, 
transfers, grants, bequests, and devises for religious, 
educational, charitable, or benevolent uses or pur- 
poses, or for some or all of such uses or purposes, 
are and shall be valid, notwithstanding the fact 
that any such gift, transfer, grant, bequest, or de- 
vise shall be in general terms, and this section 
shall be construed liberally to effect the policy 
herein declared. 

2. No Gift, Transfer, etc., Invalid for Indefinite- 
ness.—No gift, transfer, grant, bequest, or devise 
of property or income, or both, in trust or other- 
wise, for religious, educational, charitable, or benev- 
olent purposes, or for some or all of such pur- 
poses, is or shall be void or invalid because such 
gift, transfer, grant, bequest, or devise is in gen- 
eral terms, or is uncertain as to the specific pur- 
poses, objects, or beneficiaries thereof, or because 
the trustee, donee, transferee, grantee, legatee, or 
devisee, or some or all of them, is given no spe- 
cific instructions, powers, or duties as to the man- 
ner or means of effecting such purposes. When 
any such gift, transfer, grant, bequest, or devise 
has been or shall be made in general terms the 
trustee, donee, transferee, grantee, legatee, or devi- 
see, or other person, corporation, association, or 
entity charged with carrying such purposes into 
effect, shall have the right and power: to pre- 
scribe or to select from time to time one or more 
specific objects or purposes for which any trust 
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or any property or income shall be held and ad- 

ministered; to select or to create the machinery 

for the accomplishment of such objects and pur- 

poses, selected as hereinabove provided, or as pro- 

vided by the donor, transferor, grantor, or testa- 

tor, including, by way of illustration but not of 

limitation, the accomplishment of such objects and 

purposes by the acts of such trustee or trustees, 

donee, transferee, grantee, legatee, or devisee, or 

their agents or servants, or by the creation of cor- 

porations or associations or other legal entities 

for such purpose, or by making grants to corpo-~» 

rations, associations, or other organizations then 

existing, or to be organized, through and by which 

such purposes can or may be accomplished, or by 

some or all of the said means of accomplishment, 

or any other means of accomplishment not pro- 

hibited by law. 

3. Enforcement.—Any gift, transfer, grant, be- 

quest, or devise for religious, educational, chari- 

table, or benevolent uses or purposes which is or 

shall be valid under the provisions of this section 

may be enforced in a suit for a writ of mandamus 

by the attorney general of the state of North Car- 

olina in any court of the state having original ju- 

risdiction in equity, and such court shall have the 

power to enter judgment requiring the trustee, 

donee, transferee, grantee, legatee, or devisee, as 

the case may be, to make such selection as may 

be required of the purposes for which the property 

or income, or both, shall be applied, and the 

means, method, and manner of applying the same. 

The remedy for enforcement as herein provided 

is in addition to any other means of enforcement 

now in existence or which may be hereafter pro- 

vided for by act of the general assembly. 

4. Construction with Other Acts.—This section 

is in addition to any prior act or acts of the gen- 

eral assembly adopted for the purpose of preserv- 

ing and sustaining any gilt, transfer, grant, be- 

quest, or devise for religious, educational, chari- 

table, or benevolent uses or purposes, and any 

such prior act or acts or any part thereof which 

will aid the provisions of this section in sustaining 
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and preserving any such gift, transfer, grant, be- 

quest, or devise shall be read and construed in con- 

junction herewith. (1947, c. 630, ss. 1-4.) 

Editor’s Note.—For discussion of this section, see 25,. Nasa 

Law Rev. 476. As to the doctrine of cy pres in North Caro- 

lina, see 27 N. C. Law Rev. 591. 

Art. 5. Uniform Trusts Act. 

§ 36-29. Trustee selling from one trust to an- 

other trust.—No trustee shall as trustee of one 

trust sell progerty to itself as trustee of another 

trust: Provided, assets of trust held by any bank 

or trust company under the supervision of the 

state banking commission may be sold or trans- 

ferred from one trust to another trust if such 

transfer is expressly authorized by the instrument 

creating the trust to which the transfer is made, 

or if such transfer is approved by the board of 

directors by unanimous vote at a regular meeting, 

such action being recorded in the minutes. (1939, 

c. 197, s. 6; 1945, c. 127, Ss. 3; c. 743 Ss. oo) 

Editor’s Note.—The first 1945 amendment added the pro- 

viso. The second 1945 amendment substituted ‘“‘to’’ for 

“from” in line eight. 

§ 36-32. Banks holding stock or bonds in name 

of nominee.—A bank holding stock or bonds as 

fiduciary may hold it in the name of a nominee, 

without mention of the trust in the stock or bonds 

certificate or stock or bonds registration book. 

Provided, that (1) the trust records and all re- 

ports or accounts rendered by the fiduciary clearly 

show the ownership of the stock or bonds by the 

fiduciary and the facts regarding its holdings; 

(2) the nominee shall not have possession of the 

stock or bonds certificate or access thereto except 

under the immediate supervision of the fiduciary 

The fiduciary shall personally be liable for any 

loss to the trust resulting from any act of sucl 

nominee in connection with such stock or bond: 

so held. (1939, c. 197, s. 9; 1945, c. 292.) 

Editor’s Note.—The 1945 amendment inserted the word 

“or bonds” after the word “stock” wherever it appeared i 

this section. 

Chapter 38. 

§ 88-1. Special proceeding to establish. 

Call for Named Corner Is Binding.—Plaintiffs in a proc- 

essioning proceeding, under this chapter, are bound by the 

call in their deed for a named corner whether it be marked 

or unmarked. Cornelison v. Hammond, 224 N. C. 757, 32 

S. E. (2d) 326. 
Proecedure.— 
Jn a processioning proceeding under this chapter, where 

the only issue is the true boundary line, plaintiffs, as a 

matter of right, are entitled to have that issue answered 

by jury so that controversy may be ended by judicial de- 

cree, as the statute is expressly designed to provide a 

means of settlement by an orderly proceeding in court. 

Cornelison v. Hammond, 225 N. iC, 535, 35 S. E. (2d) 633. 

Applied in Tice v. Winchester, 225 N. C, 673, | 36.,S.% E. 

(2d) 257. 
Cited in Kelly v. King, 225 N. C. 709, 36 S. E. (2d) 220. 

§ 38-38. Procedure. 

A defense bond is not required in a special proceeding 

to establish boundaries. Roberts v. Sawyer, 229 N. C. 279, 

49 S. E. (2d) 468. 

Issue Is Location of Dividing Line.—In processioning pro- 

ceeding under this chapter, when cause is heard on ap- 

peal, unless pleadings are complicated by other allegations, 

-he only issue is, where is the true location of dividing line. 

Cornelison y. Hammond, 225 N. C. 535, 35 S. E. (2d) 633. 

proceeding under this chapter to 

Boundaries. 

Proceeding Assimilated to Action to Quiet Title.—If tit 

becomes involved in a processioning proceeding, the procee 

ing becomes in effect an action to quiet title under § 41-1 

Roberts v. Sawyer, 229 N. C. 279, 49 S. E. (2d) 468. 

Same—Transfer to Civil Issue Docket.—Where in a speci 

establish a boundary lir 

the defendant denies by answer the petitioner’s title a 

pleads twenty years’ adverse possession (§ 1-40) as a € 

fense, the proceeding is assimilated to an action to qu 

title (§ 41-10) and the clerk, as directed by § 1-399, shor 

“transfer the cause to the civil issue docket for trial di 

ing term upon all issues raised by pleadings,” in accordar 

with rules of practice applicable to such actions 

originally instituted. Simmons v. Tee, 230 N. C. 216,. 

Sy Hae Cad) 79% 
;| 

Same—Issues Raised—Waiver of Jury Tria!.—Where a § 

cial proceeding to establish a boundary line is assii 

lated to an action to quiet title by the defendant’s answ 

the issues raised by the pleadings are (1) whether petition 

own the land described in his petition, and (2) as to 

location of the land so described. In such case if defe 

ant does not tender issues pertinent to the issues ab 

stated he waives his right to a trial by jury. Simmons 

Lee, 230 N. C. 216, 53 S. E. (2d) 79. 

Same--Compulsory Reference—Exceptions Not Giving 

to Jury Trial.—Where compulsory reference is ordered i 

special proceeding to establish a, boundary line, upon 

fendant’s denial of petitioners’ title and plea of title 
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twenty years adverse possession, defendant’s exception to 
the order of reference and exceptions to findings of fact made 
by the referee do not entitle him to a jury trial when he 
tenders issues which relate only to questions of fact based 
upon his exceptions and fails to tender issues of fact which 
arise upon the pleadings and to relate such issues to his 

TO VOLUME TWO 8 39-6. 

exceptions and to the findings by their respective numbers. 
Simmons y. Lee, 230 N. C. 216, 53 S. E. (2d) 79, 

§ 33-4, Surveys in disputed boundaries. 
Cited in Roberts y. Sawyer, 229 N. C. 279, 49 S. E. (2d) 

468. 

Chapter 39. Conveyances. 
Art. 1. Construction and Sufficiency. 

Sec. y 
39-6.1. Validation of deeds of revocation of con- 

veyances of future interests to persons 
not in esse. 

Art. 2. Conveyances by Husband and Wife. 
39-7, Instruments affecting married woman’s ti- 

tle; husband to execute. 
39-9. Absence of wife’s acknowledgment does not 

affect deed as to husband. 
39-11. Certain conveyances not affected by fraud 

if acknowledgment or privy examination 
regular. 

39-13.1. Validation of certain deeds, etc., executed 
by married women without private exami- 
nation. 

Art. 5A. Control Corners in Real Estate 
Developments, 

39-32.1. Requirement of permanent markers as 
“control corners.” 

39-32.2. Control corners fixed at time of record- 
ing plat or prior to sale. 

39-32.3. Recordation of plat showing control cor- 
ners. 

39-32.4. Description of land by reference to con- 
trol corner; use of control corner to fix 
distances and boundaries prima facie ev- 
idence of correct method. 

Art. 1. Construction and Sufficiency. 

§ 39-. Fee presumed, 
‘omitted. 

Same Rule as for Construction of Devises.— 
Decisions construing § 31-38, pertaining to the construction 

of wills, are pertinent in construing this section, since the 
Statutes are similar in wording and effect. Artis v. Artis, 
228 N. C. 754, 47 S. EB. (2d) 228. 
A devise generally or indefinitely with power of disposi- 

tion creates a fee. Hardee v. Rivers, 228 N. C. 66, 67, 44 
S. E. (2d) 476. 
_ Rejection of Repugnant Clause Where Granting Clause 
and Habendum Convey Fee.—Where the grating clause 
and the habendum convey the entire estate in fee simple, 
and the warranty is in harmony therewith, a clause in any 
Other part of the instrument which undertakes to divest 
‘or limit the fee simple title will be rejected as repugnant 
to the estate and interest conveyed. Artis v. Artis, 228 
mm. C. 754,.47.S, 5. (2d) 228; Pilley v. Smith, 230 N. C. 
2, 51S. E. (2d) 923. 
ried in Jackson v. Powell, 225 N. C. 599, 35 S. E. (2d) 

though word “heirs” 

 § 39-2. Vagueness of description not to in- 
Validate. 

_ Application.— 
~ When land is described as adjoining or bounded by cer- 
tain other tracts, and (1) there are certain other identifying 
terms such as “known as the A tract;” or (2) there are ref- 
ftences to an identifiable muniment or source of title, such 
@s the same land conveyed by B to C; or (3) the land is 
designated by such a term as the home place of D; or (4) 
adjoining landowners are named and it is shown that 
8rantor has no other land in the vicinity which may he em- 
braced within such bounds, the description is not void fer 
Vagueness and it may be sided by parol evidence. Peel v. 
‘Calais, 224 N. C. 421, 31 S, E. (2d) 440. 

2N. C—3 

§ 39-6. Revocation of deeds of future interest 
made to persons not in esse. 
Editor’s Note.—For comment on the 1943 amendment, see 

21 N. C. Law Rev. 359. 

1943 Amendment Is Constitutional—Even though the stat- 
utory power of revocation of a voluntary conveyance of 

future interests in lands limited to persons not in esse 
be regarded as a vested right, the 1943 amendment to 
this section, giving the grantor six months after its ef- 
fective date to exercise the right of revocation or to file 
notice of intention to do so, is a reasonable limitation, and 
therefore the application of the limitation of the amend- 
ment to deeds executed prior to its effective date is con- 
stitutional, Pinkham y. Unborn Children of Pinkham, 227 
N. C. 72, 40 S. E. (2d) 690. 
Power of Revocation Is Not a Vested Right.—The right 

to revoke a voluntary conveyance of future interests in 
lands limited to persons not in esse is a personal power 
and privilege created by this section and not a vested 
right within constitutional protection, Pinkham v, Un- 
born Children of Pinkham, 227 N. C. 72, 40 S. E. (2d) 690. 
Power Rests Solely in the Grantor.—The power to re- 

voke future interests conveyed by voluntary deeds to per- 
sons not in esse under the provisions of this section, rests 
solely in the grantor conyeying such interests, and where 
deeds are executed by owner of lands to each of his chil- 
dren for the purpose of dividing his lands among them, 
the fact that each of the children joins in the deeds to 
the others gives them no right upon the death of the 
grantor to revoke the contingent limitation over to un- 
born children of one of them, since they cannot succeed the 
grantor in the power of revocation and are strangers to 

that power. Pinkham v. Unborn Children of Pinkham, 227 
Ne (Cre 72, 240 iS. faiad) 690. 
Equity Jurisdiction over Trusts Is Not Involved.—In de- 

termining the validity of a deed revoking a voluntary con- 
veyance of future interests limited to persons not in esse, 
the equitable jurisdiction of the court over trust estates 
is not involved. Pinkham v. Unborn Children of Pinkham, 
227 N. C. 72, 40'S. E. (2d) 690. 
When Child “in Being’’.—Grantor executed deed to his 

son for life and then to his son’s children in fee. There- 
after the grantor and the grantee undertook to revoke the 
restrictive provision in the deed and joined in conveying 
the title to a third person. A child was born of the marriage 
of the grantee in the original deed less than 280 days after 
the attempted revocation. It was held that the child was 
in esse at the time of the attempted revocation and there- 
fore the revocation was ineffectual. For the purpose of 
capacity to take under a deed and for tle purpose of in- 
heritance, it will be presumed, in the absence of evidence 
to the contrary that a child is in esse 280 days prior to its 
birth. Mackie vy. Mackie, 230 N. C. 152, 52 S. EB. (2d) 352. 
A child born June 9, 1898, was “in being”? within the mean- 

ing of this section on January 15, 1898. Id. 
Applied, as to revocation within six months after effective 

date of 1943 amendment, in Kirkland v. Deck, 228 N. C. 
439, 45 S. E. (2d) 538. 

§ 39-6.1. Validation of deeds of revocation of 
conveyances of future interests to persons not in 
esse.—All deeds or instruments heretofore exe- 
cuted, revoking any conveyance of future interest 
made to persons not in esse, are hereby validated 
insofar as any such deed of revocation may be in 
conflict with the provisions of General Statutes 
§ 39-6. 

All such deeds of revocation heretofore exe- 
cuted are hereby validated and no such deed of 
revocation shall be held to be invalid by reason of 
not having been executed within the six-month 
period prescribed in the third proviso of General 
Statutes § 39-6. (1947, c. 62.) 
Editer’s Nete.—The act from which this section was codi- 
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fied became effective on February 11, 1947, and provided 

that its provisions shall not affect pending litigation. 

Art. 2. Conveyances by Husband and Wife. 

§ 39-7. Instruments affecting married woman’s 

title; husband to execute. — Every conveyance, 

power of attorney, or other instrument affecting 

the estate, right or title of any married woman in 

lands, tenements or hereditaments must be exe- 

cuted by such married woman and her husband, 

and due proof or acknowledgment thereof must be 

made as to the husband and due proof or ac- 

knowledgment thereof must be made as to the 

wife, and such acknowledgment or proof as to the 

execution by the husband and such acknowledg- 

ment or proof as to the execution by the wife shall 

be taken and certified as provided by law. Any 

conveyance, power of attorney, contract to con- 

vey, mortgage, deed of trust or other instrument 

executed by any married woman in the manner by 

this chapter provided, and executed by her hus- 

band also, shall be valid in law to pass, bind or 

charge the estate, right, title and interest of such 

married woman in and to all such lands, tenements 

and hereditaments or other estate, real or personal, 

as shall constitute the subject matter or be em- 

braced within the terms and conditions of such 

instrument or purport to be passed, bound, 

charged or conveyed thereby. (Rev., s. 952; Code, 

s. 1256; 1899, c. 235, s. 9; C.C. P., s. 429, subsec. 6; 

1868-9°"¢. 977,"s. 15; 1945,°¢. 73, ‘8.4; C.S. 997.) 

Editor’s Note.— 

The 1945 amendment omitted provisions relating to the 

private examination of the wife. 

For repeal of laws requiring private examination of mar- 

ried women, see § 47-116. 

§ 39-8. Acknowledgment at different times and 

places; before different officers; order immaterial. 

—In all cases of deeds, or other instruments exe- 

cuted by husband and wife and requiring registra- 

tion, the probate of such instruments as to the 

husband and due proof or acknowledgment of the 

wife may be taken before different officers author- 

ized by law to take probate of deeds, and at dif- 

ferent times and places, whether both of said offi- 

cials reside in this state or only one in this state 

and the other in another state or country. And in 

taking the probate of such instruments executed 

by husband and wife, it is immaterial whether the 

execution of the instrument was proven as to or 

acknowledged by the husband before or after due 

proof as to or acknowledgment of the wife. (Rev., 

5. 953: 1899, c. 235, s. 9; 1895, c. 136; 1945, c. 73, 
s. 5; C.S. 998.) 
Editor’s Note.— 

The 1945 amendment omitted provisions relating to the 

private examination of the wife. 

For repeal of laws requiring private examination of mar- 

ried women, see § 47-116. 

This section has no application to parol trusts, and does 

not prohibit their establishment by parol evidence. Thomp- 

son v. Davis, 223 N. C. 792, 794, 28 S. E. (2d) 556. 

§ 39-9. Absence of wife’s acknowledgment does 

not affect deed as to hustand.—When an instru- 

ment purports to be signed by a husband and wife 

the instrument may be ordered registered, if the 

acknowledgment of the husband is duly taken, but 

no such instrument shall be the act or deed of the 

wife unless proven or acknowledged by her ac- 

cording to law. (Rev., s. 954; 1899, c. 235, s. 8; 

1901, c. 637; 1945, c. 73, s. 6; C.S. 999.) 
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Editor’s Note.—The 1945 amendment omitted provisions 
relating: to the private examination of the wife. 

For repeal of laws requiring private examination of mar- 

ried women, see § 47-116. 

§ 39-11. Certain conveyances not affected by 

fraud if acknowledgment or privy examination 

regular.—No deed cenveying lands nor any instru- 
ment required or allowed by law to be registered, 

executed by husband and wife since the eleventh of 

March, one thousand eight hundred and eighty- 

nine, if the acknowledgment or private examina- 

tion of the wife is thereto certified as prescribed 

by law, shall be invalid because its execution or 

acknowledgment was procured by fraud, duress 

or undue influence, unless it is shown that the 

grantee or person to whom the instrument was 

made participated in the fraud, duress or undue 

influence, or had notice thereof before the delivery 

of the instrument. Where such participation or no- 

tice is shown, an innocent purchaser for value un- 

der the grantee or person to whom the instrument 

was made shall not be affected by such fraud, 

duress or undue influence. (Rev., s. 956; 1889, c. 

389; 1899, c. 235, s. 10; 1945, c. 73, s. 7; C.S. 1001.) 

Editor’s Note.—The 1945 amendment 
“acknowledgment or’ in line five. 

For repeal of laws requiring private examination of mar- 

ried women, see § 47-116. 
Applied, as to married woman’s attack upon certificate 

of acknowledgment and privy examination, in Lee v. Rhodes, 

230 N.C. 190, 52 S. E. (2d) 674. 

§ 39-13.1. Validation of certain deeds, etc., exe- 

cuted by married women without private exami- 

nation.—No deed, contract, conveyance, leaseholc 

or other instrument executed since the seventl 

day of November, one thousand nine hundred anc 

forty-four, shall be declared invalid because of the 

failure to take the private examination of an} 

married woman who was a party to such deed 

inserted the words 

contract, conveyance, leasehold or other instru 

ment. (1945, c. 73, s. 21%.) 

rt. 3. Fraudulent Conveyances. | 

§ 89-15. Conveyance with intent to defrau 
creditors void. | 

Ill. RIGHTS AND LIABILITIES OF PARTIES AND ) 

PURCHASERS. 

Conveyance Is Valid between the Parties.—The power 

the court to set aside a fraudulent conveyance at the ip 

stance of creditors is derived from this section, which h. 

not penalized such a transaction by declaring the deed uj) 

terly void as against all persons and for all purposes, b* 

has expressly limited the remedy to the aggrieved credit 

and has left the deed as it stands between the partie 

Lane v. Becton, 225 N. C. 457, 35 S. E. (2d) 334. 

§ 39-23. Sales in bulk presumed fraudulent. 

The sale in bulk of a large part or the whole of 

stock of merchandise, otherwise than in the orc 

nary course of trade and in regular and usual pro 

ecution of the seller’s business, shall be void 

against the creditors of the seller, unless the sell 

at least seven days before the sale, makes an 3 

ventory showing the quantity and, so far as pé 
sible, the cost price to the seller of such artic! 
included in the sale, and shall seven days befc 

the proposed sale notify the creditors of the pi 

posed sale, and the price, terms and conditic 

thereof. Such sale, even though the above 
quirements as to inventory and notice are fu 

complied with, renders the transaction prima fa 

fraudulent, and open to attack on such grounds 

creditors of the seller. If the owner of said st¢ 



35] 1949 SUPPLEMENT 

of goods shall at any time before the sale execute 
a good and sufficient bond, to a trustee therein 
named, in an amount equal to the actual cash 
value of the stock of goods, and conditioned that 

the seller will apply the proceeds of the sale, sub- 
ject to the right of the owner or owners to retain 
therefrom the personal property exemption or ex- 
emptions as are allowed by law, so far as they will 
go in payment of debts actually owing by the own- 
er or owners, then the provisions of this section 
shall not apply. Such sale of merchandise in bulk 

shall not be presumed to be a fraud as against any 
creditor or creditors who shall not present his or 
their claim or make demand upon the purchaser 
in good faith of such stock of goods and merchan- 
dise, or to the trustee named in any bond given as 

provided herein, within twelve months from the 

date of maturity of his claim, and any creditor who 
does not present his claim or make demand either 
upon the purchaser in good faith or on the trustee 
named in a bond within twelve months from the 
date of its maturity shall be barred from recover- 
ing on his claim on such bond, or as against the 
purchaser, in good faith, of such stock of goods 

in’ bulk. Nothing in this section shall prevent 
voluntary assignments or deeds of trust for the 
benefit of creditors as now allowed by law, or ap- 
ply to sales by executors, administrators, receivers 

or assignees under a voluntary assignment for the 
benefit of creditors, trustees in bankruptcy, or by 
any public officers under judicial process. (1907, 
Ba623te1913..C1305.S,-b; Ex. OCSS.,,1913,: c..66, S.,1: 
#933, c. 190;.1945,,c,..635; C..S.:1013.) 
Editor's Note.— 
The 1945 amendment struck out the words “prima facie 

evidence of fraud, and” formerly appearing after the word 
“be” in line four, and inserted the second sentence. 

Art. 5A. Control Corners in Real Estate 
Developments. 

§ 39-32.1. Requirement of permanent markers 
as “control corners.”—-Whenever any person, firm 
or corporation shall hereafter divide any parcel 
of real estate into lots and lay off streets through 
uch real estate development and sell or offer for 

sale any lot or lots in such real estate develop- 
ae it shall be the duty of such person, firm or 
orporation to cause one or more corners of such 

evelopment to be designated as “control corner” 

nd to affix or place at such control corner or cor- 
ers; permanent markers which shall be of such 

Sec. 
0-43. Hearing of objections by clerk of superior 

court. 

Art. 1. Right of Eminent Domain. 

'§ 40-1. Corporation in this chapter defined. 
Cited in Carolina Power, etc., Co. v. Bowman, 229 N. 

( 682, o1ESw Eid) p91 

§ 40-2. By whom right may be exercised. 

9. The state highway and public works commis- 
sion, for the purpose of acquiring such land or 
Property as may be necessary for the erection of 

additions to any building or buildings for the 
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material and affixed to the earth in such a man- 
ner as to insure as great a degree of permanence 
as is reasonably practical. (1947, c. 816, s. i) 
As to maps of streets and sidewalks in subdivisions, see 

§ 160-226. 

§ 39-32.2. Control corners fixed at tim of re- 
cording plat or prior to sale—Such control corner 
or corners, as described in § 39-32.1, and such per- 
manent marker or markers, as described in § 39- 
32.1, must be designated and affixed at the time 
of recording the plat of said land or prior to the 
first sale of any lot or lots constituting a part of 
the real estate development which said person, 
firm or corporation has caused to be laid off in 
lots with designated streets. (1947, c. 816, s. 2.) 

§ 39-32.3. Recordation of plat chowing control 
corners.—Upon designating a cont¥ol corner and 
affixing a permanent marker, said person, firm or 
corporation shall cause to be filed in the office of 
the register of deeds of the county in which the 
real estate development is located a map or plat 
showing the location of the control corner or cor- 
ners and permanent marker or markers with ade- 
quate and sufficient description to enable a survey- 
or to locate such control corner or marker. The 
register of deeds shall not accept for registration 
or record any map or plat of a real estate subdivi- 
sion or development made after the effective date 
of this article, unless the location of such control 
corner or corners is shown thereon. (1947, c. 816, 
Sous) 

Editor’s Note.—Section 6 of the act from which this ar- 
ticle was codified made it effective on July 1st, 1947, 

§ 39-32.4. Description of land by reference to 
control corner; use of control corner to fix dis- 
tances and boundaries prima facie evidence of cor- 
rect method.—Any lot or lots sold or otherwise 
transferred at the time of or subsequent to the es- 
tablishment of a control corner may be described 
in any conveyance so as to include a reference to 
the location of said lot or lots which are being 
conveyed with respect to the control corner. 
Thereafter the use of the control corner in ascer- 
taining distances so as to establish boundary lines 
of lots within or originally within such real estate 
development may be admissible as evidence in any 
court and shall be prima facie evidence of the 
correct method of determining the boundaries of 
any lot or lots within any such real estate develop- 
ment. (1947, c. 816, s. 4.) 

{ Chapter 40. Eminent Domain. 
purpose of housing its offices, shops, garages, for 
storage of supplies, material or equipment, for 
housing, caring or providing for prisoners, or for 
any other purpose necessary in its work, including 
the administration of the state prison system. 
(Rev., s. 2575; Code, s. 1698: R. C. c. 6lpas. 9: 
18525: c., 92; ‘sy 1; 1872-5, Cx183-P 1907.0 cc. 39, 458, 
783541911, c.,62, ss. 25, 26; os. 191%) comb 1 t32: 
1923, c. 205; Ex. Sess. 1924, c. 118; 1937, c. 108, 
8. 1; 1939, c. 228, s. 4; 1941, c. 97, s. 1; 1941, c, 254: 
1947, c. 806; C. S. 1706.) 

Editor’s Note.— 
The 1947 amendment added paragtaph 9 at the end of this section. As the rest of the section was not affected by the amendment it is not set out. 
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§ 40-10. Dwelling-houses and burial grounds 

cannot be condemned. 

Local Medification.—City of Hickory: 1949, c. 310. 

Cited in Turner v. Reidsville, 224 N. C. 42, 29 S. E. (2d) 

211. 

Art. 2. Condemnation Proceedings. 

§ 40-12. Petition filed; contains what; copy 

served. 

The special proceeding, provided by this section and 

§ 136-19, is to furnish a procedure to condemn land for a 

public purpose and to fix compensation for the taking there- 

of and does not in any way authorize an action for breach 

of contract. Dalton v. State Highway, 223 

N. C. 406, 27 S. E. (2d) 1. 
Cited in Lewis v. North Carolina State Highway, etc., 

Comm., 228 N. C. 618, 46 S. E. (2d) 705; Bailey v. State 

Highway, etc., Comm., 230 N. C. 116, 52 S. E. (2d) 276. 

etc., Comm., 

§ 40-19. Exceptions to report; hearing; appeal; 

when title vests; restitution. 

Provision as to Registration Susperseded.—The provision 

of this section that a copy of the judgment in eminent 

domain proceedings be registered in the county where the 

land lies is superseded by § 47-27. Carolina Power, etc., 

Co. v. Bowman, 228 N. C. 319, 45 S. E. (2d) 531. 

Cited in Reidsville v. Slade, 224 N. C..48, 29 S. E. (2d) 

215. 

§ 40-20. Provisions for jury trial on exceptions 

to report. 

Cited in Moody v. Wickard, 136 F. (2d) 801. 

§ 40-23. Rights of claimants of fund determined. 

Applied in Meadows v. United States, 144 F. (2d) 751. 

§ 40-29. Quantity which may be condemned for 

certain purposes. 
Cited in Carolina, etc., Ry. Co. v. Piedmont Wagon, etc., 

Co., 229 N.C, 695, 51.S. E., @d) 301. 

Art. 3. Public Works Eminent Domain Law. 

§ 40-33. Filing of petition; jurisdiction of court; 
entry upon land by petitioner. 

Such proceedings may be instituted in the su- 

perior court in any county in which any part of 

the real property or of the proposed public works 

project is situate. The clerk of the superior court 
shall cause said proceedings to be heard and de- 
termined without delay. All condemnation pro- 

ceedings shall be preferred cases, and shall be en- 

titled to precedence over all other civil cases. 

(1947, c. 781.) 
Editor’s Note.—The 1947 amendment rewrote the second 

sentence of the second paragraph. As the first and third 

paragraphs were not affected by the amendment they are 

not set out. 
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§ 40-43. Hearing of objections by clerk of supe- 

rior court.—If no objections are filed to the specia. 

master’s report, the clerk of the superior court 

(but only on motion of the petitioner unless title 

to the property has vested in the petitioner) shal 

enter a final judgment fixing the compensation tc 

be paid for the property and the persons entitlec 

to such compensation, If any objections are filec 

to the special master’s report, the clerk of the 

superior court on the date specified in the afore 

said order shall hear and determine such question: 

of law and fact as are raised by such exception: 

and may approve, disapprove or modify the specia 

master’s findings or may reject the special mas 

ter’s report in toto. In the event the special mas 

ter’s report is rejected in toto, the clerk of the su 

perior court shall at once appoint another specia 

master in the same manner that the ‘rst specia 

master was appointed, and such special maste 

shall have the same powers and duties as the spe 

cial master first appointed, except that notice © 

the time for filing claims and of the hearing o 

the special master may be given by registere 

mail to all persons who have appeared in the pro 

ceedings or their attorneys of record at their las 

known addresses, and no other notice shall b 

necessary. If the clerk of the superior court sha 

approve the special master’s report, with or with 

out modification, the clerk of the superior cout 

(but only on motion of the petitioner unless titl 

to the property has previously vested in the pet 

tioner) shall enter a final judgment, fixing th 

compensation to be paid for such property an 

the persons entitled to such compensation. 

If title to said property has not previously bee 

vested in the petitioner, the title and right to po: 

session of said property shall vest in the petitions 

immediately upon the entry of such final judg 

ment and upon the deposit in court by the pet 

tioner of the amount of the judgment fixea by th 

clerk of the superior court as the compensatio 

for such property. Upon the entry of such judg 

ment and the vesting of title aforesaid, the cler 

of the superior court shall designate the day (n 

exceeding thirty days thereafter, except upon goc 

caus shown) on which the parties in possessic 

of said property shall be required to surrend 

possession to the petitioner. (1935, c. 470, s. 1 

1947, c. 781.) 5 
Editor’s Note.—The 1947 amendment substituted “‘cle 

of the superior court” for “court” at seven places in t 

section. 

Chapter 41. Estates. | 

Sec. 

41-11.1. Sale, lease or mortgage of property held 
by a “class”, where membership may be 
increased by persons not in esse. 

§ 41-1, Fee tail converted into fee simple. 

Ili. APPLICATION AND ILLUSTRATIVE CASES. 

Same—Life Estate with Limitation cver to Bodily 

Heirs.— 
A devise to one and his ‘“‘bodily heirs,” if testatrix in- 

tended to use the term in its strict technical sense, would 
violate the rule against perpetuities, or might create a fee 
tail, and in either case a fee simple would vest in the first 
taker. Elledge v. Parrish, 224 N. C. 397, 30 S. E. (2d) 314. 
The use of the word “children” fcllowing the life estate 

Joes not create a fee simple estate or a fee tail estate which 

: 

would be converted by this section into a fee simple esti 

where a will devises real estate to the three daughters: 

testator, naming them, ‘‘during the time of their natu) 

lives” and provides that “the share of each one of my s 

daughters shall upon her death go to her children and th 

heirs ebsolutely,” in that the word “children” is a word 

purchase. Moore v. Baker, 224 ING 1. Civ1334 | 19644 29. So 

(2d) 452. 
Word “Heirs” Not Used in Technical Sense.—The rule 

Shelley’s case does not apply to a devise to testator’s gra 

children during the term of their natural lives, then 

their bodily heirs, or issue surviving them,” with lim 

tion over of the share of any grandchild who should’ 

without issue to his next of kin, since it is apparent 

the word “heirs’? was not used in its technical sense, 

the grandchildren take only a life estate. Williams 
Johnson, 228 N. C. 732, 47 S. E. (2d) 24. 
Conveyance to Husband and Wife for Life Then to FE 

of the Body of Feme Grantee.—A deed conveyed to hus 
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and wife a life estate and expressed grantor’s intent to 
convey only a lifetime right to said grantees, with provi- 
sion that said grantees should have and hold said tract of 
land during their natural lives and then to the heirs of 
the body of the feme grantee. It was held that the hus- 
band took only a life estate, and the conveyance being to 
the wife and then to the heirs of her body, the rule in 
Shelley’s case applies, and the estate in fee tail conveyed 
to the wife is converted by this section into a fee simple 
absolute. Edgerton vy. Harrison, 230 N. C. 158, 52 S. E. 
(2d) 357. 
Illustrative Cases.— 

A conveyance to one for “his lifetime, and at his death to 
his heirs, if any, his heirs,” invokes the application of the 
tule in Shelley’s case and vests a fee in the first taker. The 
use of the phrase “if any’? does not prevent the applica - 
tion of the rule, since there is no limitation over. Glover 
w. Glover, 224 N. C. 152, 29'S. E. (2d) 350. 

§ 41-2. Survivorship in joint tenancy abol- 
ished; proviso as to partnership.—In all estates, 
real or personal, held in joint tenancy, the part 
or share of any tenant dying shall not descend 
or go to the surviving tenant, but shall descend 
or be vested in the heirs, executors, or adminis- 
trators, respectively, of the tenant so dying, in the 

same manner as estates held by tenancy in com- 

mon: Provided, that estates held in joint tenancy 
for the purpose of carrying on and promoting 
trade and commerce, or any useful work or manu- 

facture, established and pursued with a view of 

profit to the parties therein concerned, are vested 

in the surviving partner, in order to enable him to 
settle and adjust the partnership business, or pay 
off the debts which may have been contracted in 

pursuit of the joint business; but as soon as the 
same is effected, the survivor shall account with, 

and pay, and deliver to the heirs, executors and 

administrators respectively of such deceased part- 
ner all such part, share, and sums of money as he 
may be entitled to by virtue of the original agrec- 
ment, if any, or according to his share or part in 
the joint concern, in the same manner as partner- 
ship stock is usually settled between joint mer- 
chants and the representatives of their deceased 
Partners. (Rev., s. 1579; Code, s. 1326; R.C., c. 

m3, S. 2; 1784, c. 204, s. 6; 1945, c. 635; C.S. 1735.) 
' Editor’s Note.— 

Prior to the 1945 amendment this section also applied to 
“assigns.” 
Survivorship Must Be Pursuant to Contract.—Since the 
abolition of survivorship in joint tenancy, the right of 
Survivorship in personalty, if such right exists, must be 
Pursuant to contract and not by operation of law or stat- 
utory provision. Wilson v. Ervin, 227 N. C. 396, 399, 42 
S. E. (2d) 468. 

Instrument Ineffective to Provide for Survivorship.— While 
this section may not preclude tenants in common from pro- 
Viding for survivorship by adequate contract inter sese, an 
instrument executed by them which merely expresses a 
general intent that the survivor should take the fee, with- 
Out any words of conveyance, is ineffective. The execu- 
tion by the administrator of the deceased tenant in common 
of a deed to the surviving tenant, made under the supposed 
authority of the contract, is without effect. Pope v. Burgess, 
230 IN, C1 323,53 «So2B.} .(2d)+ 159) 
oo 59-74 is to be read in connection with this sec- 

i respecting the settlement of partnership affairs by 
sitviving partners. Coppersmith vy. Upton, 228 N. C. 545, 
16S. E. (2d) 565. 
|The fact that the surviving partner instituting action on 
R partnership asset has not filed a bond as required by § 
9-74, is not ground for nonsuit, since the requirement of a 

d is for the protection of the estate of the deceased 
partner, and the objection is not available to one who is 
Nerely a debtor of the partnership. This conclusion is 

Sonant with § 59-75, which provides that upon failure of 
1@ surviving partner to file bond, the clerk of the superior 

court shall appoint a collector of the partnership 
ae of any person interested in the estate of the 
leceased Partner. Coppersmith v. Upton, 228 N. C. 545, 

®. E. (2d) 565. : 

upon 
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Cited in Buffaloe v. Barnes, 226 N. C. 313, 38 S. EF. (2d) 
222. 

§ 41-4. Limitations on failure of issue. 
Roll Must Be Called as of Death of First Taker.—To de- 

termine the effectiveness of a limitation over the roll must 
be called as of the date of the death of the first taker. 
Turpin v. Jarrett, 226 N. C. 135, 37 S. RE. (2d) 124. 
Where a will sets up a trust with provision that the 

income therefram be divided among named beneficiaries for 
life and the corpus proportionately to their issue upon their 
deaths, with further provision that if a beneficiary should 
die without issue, his share of the corpus should become a 
part of, and be distributed in accordance with, the residuary 
clause, held, the person entitled to each share of the corpus 
is contingent upon whether each of the life beneficiaries 
dies with or without issue surviving, and therefore the 
will sets up a contingent and not a vested limitation, and 
the roll must be called as to each share of the corpus as 
of the death of its life beneficiary. Van Winkle v. Berger, 
228 NS Co 473.0 46. So Ey (2d) 305. 
Applied in Conrad v. Goss, 227 N. C. 470, 42 S. E. 

609. 

§ 41-5. Unborn infant may take by deed or 
writing. 
Unborn Infant Takes from Time of Conception.—This sec- 

tion gives the same capacity to an unborn infant to take 
property as such infant has under the. law governing its 
right to take by inheritance or devise, which is from the 
time of conception. Mackie y. Mackie, 230 N. C. 152, 52 
S. E. (2d) 352, 
For the purpose of capacity to take under a deed, it will 

be presumed in the absence of contrary evidence that a 
child is in esse 280 days prior to its birth, Id. 

§ 41-7. Possession transferred to use in certain 
conveyances. 
Passive Trust for Husband and Wife.—Where a husband 

purchases realty and has the deed made to a trustee of a 
passive trust for the benefit of himself and wife, nothing 
else appearing, the instrument creates an estate by en- 
tirety. Akin v. First Nat, Bank, 227 N. C. 453, 42 S. E. 
(2d) 518. 

§ 41-10. Titles quieted. 

I. GENERAL CONSIDERATION. 
If title becomes involved in a processioning proceeding un- 

der §§ 38-1 to 38-4, the proceeding becomes in effect an 
action to quiet title under this section, Roberts v. Sawyer, 
229 N. C. 279, 49 S. E. (2d) 468. See note to § 38-3. 

II. NATURE AND SCOPE. 

C. What Constitutes Cleud. 

Invalid Judgment.— 

An action to quiet title or to remove a cloud from the 
title is equitable in its nature, and may now be maintained 
to remove from the title a cloud created by the apparent lien 
of an invalid judgment docketed in the county where the 
land lies. Holden v. Totten, 224 N. C. 547; 551, 31S. E. 
(2d) 635. 

(2d) 

lil. ACTIONS. 

A. In General. 

No defense bond is required in an action to quiet title 
under this section. Roberts v. Sawyer, 229 N..C. 279, 49 
S.,). 82d) 468; 

§ 41-11. Sale, lease or mortgage in case of re- 
mainders, 

The clerk of the superior court is authorized to 
make all orders for the sale, lease or mortgage of 

property under this section, and for the reinvest- 
ment or securing and handling of the proceeds of 

such sales, but no sale under this section shall be 
held or mortgage given until the same has been 
approved by the resident judge of the district, or 
the judge holding the courts of the district at the 
time said order of sale is made. The approval by 
the resident judge of the district may be made by 
him either in term or at chambers. All orders of 
approval under said statute by judges resident in 
the district heretofore made either in term or at 
chambers are hereby ratified and validated. 

(1947, c. 377.) 
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I. GENERAL CONSIDERATION. 

Editor’s Note.—The 1947 amendment added the last two 

sentences of the third paragraph. As the test of the sec- 

tion was not affected by the amendment it is not set out. 

For brief discussion of amendment, see 25 N. C. Law 

Rev. 390. 
Cited in Cole v. Cole, 229 N. C. 757, 51 S. E. (2d) 491. 

Il. ACTIONS IN SUPERIOR COURT FOR SALE. 

Where Guardian Appointed after Sale.—In a proceeding 

under this section to sell all the contingent interest in cer- 

tain lands of minors and unborn children, where petitioners 

were represented by a guardian, judgment of sale signed 

on the day before the guardian’s appointment was void. 

Butler v. Winston, 223 N.°C; 421,° 27'S: 3B. dd); 12: 

Plaintiff Must Have Vested Interest.—In a proceeding 

under this section to sell real property in which there is a 

contingent interest, plaintiff must be a person having a 

vested interest in the property to be sold and the sale must 

be passed upon by the judge of the Superior Court at term. 

The contingent interest alone cannot be sold, Butler v. 

Winston, 223 N. C. 421, 27S. E. (2d) 124. 

Section Dees Not Limit Power of Court over Trusts.— 

This section, authorizing those who have a vested interest 

in land with contingent remainders over to persons not in 

being to petition for and procure the sale thereof for rein- 

vestment, does not limit the power of the court to super- 

vise the administration of trust estates and to enter such 

orders and decrees in respect thereto as circumstances may 

require, so that interest of contingent remaindermen and 

other beneficial owners may be sold to preserve trust e€S- 

tate from destruction. First-Citizens Bank, etc, Co. Vv 

Rasberry, 226 N. C. 586, 39 S. E. (2d) 601, 603. 

Effect of Omission of Persons Having Contingent Inter- 

ests.—An order of sale and judgment of confirmation will 

not be vacated on the ground that certain contingent re- 

maindermen were not made parties to the proceedings ta 

sell, where the interest of the contingent remaindermen has, 

since the sale, been extinguished by failure of the contin- 

gency. Beam v. Gilkey, 225. N. C. 520, 35 S. BE. (2d) 641. 

Judgment against Person Having No Interest.—Irregular- 

ity of entering a consent judgment against testator’s minor 

grandson without investigation and approval of the court 

may be disregarded where the minor had no interest. Beam 

v. Gilkey, 225 N. C. 520, 35 S, E. (2d) 641. 

§ 41-11.1. Sale, lease or mortgage of property 

held by a “class”, where membership may be in- 

creased by persons not in esse.—Wherever there is 

a gift, devise, bequest, transfer or conveyance ofa 

vested estate or interest in real or personal prop- 

erty, or both, to persons described as a class, and at 

the effective date thereof, one or more members 

of the class are in esse, and there is a possibility 

in law that the membership of the class may later 

be increased by one or more members not then 

in esse, a special proceeding may be instituted in 

the superior court for the sale, lease or mortgage 

of such real or personal property, or both, as pro- 

vided in this section. 

All petitions filed under this section wherein 

an order is sought for the sale, lease or mort- 

gage of real property, or of both real and per- 

sonal property, shall be filed in the office of the 

clerk of the superior court of the county in 

which all or any part of the real property is situ- 

ated. If the order sought is for sale, lease or 

mortgage of personal property, the petition may 

be filed in the office of the clerk of the superior 

court of the county in which any or all of such 

personal estate is situated. 

All members of the class in esse shall be par- 

ties to the proceeding, and where any of such 

members are under legal disability, their duly ap- 

pointed general guardians or their guardians ad 

litem shall be made parties. The clerk of the su- 

perior court shall appoint a guardian ad litem to 

represent the interests of the possible members 

of the class not in esse, and such guardian ad 

litem shall be a party to the proceeding. 

Upon a finding by the clerk of the superior 
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court that the interests of all members of the 

class, both those in esse and those not in esse, 

would be materially promoted by a sale, lease 

or mortgage of any such property, he shall enter 

an order that the sale, lease or mortgage be made, 

and shall appoint a trustee to make such sale, 

lease or mortgage, in such manner and on such 

terms as the clerk may find to be most advan- 

tageous to the interests of the members of the 

class, both those in esse and those not in esse; 

but no sale, lease or mortgage shall be made, or 

shall be valid, until approved and confirmed by 

the resident judge of the district, or the judge 

holding the courts of the district. As a condition 

precedent to receiving the proceeds of the sale, 

lease or mortgage, the trustee shall be bonded 

in the same manner as a guardian for minors. 

In the event of a sale of any such property, 

the proceeds of sale shall be owned in the identi- 

cal manner as the property was owned immedi- 

ately prior to the sale; provided, the trustee ap- 

pointed by the clerk as provided above may hold, 

manage, invest and reinvest said proceeds for the 

benefit of all members of the class, both those in 

esse and those not in esse, until the occurrence 

of the event which will finally determine the 

identity of all members of the class; all such in- 

vestments and reinvestments shall be made in 

accordance with the laws of North Carolina re- 

lating to the investment of funds -held by guard- 

jans or minors; and all the provisions of G. S. 

§ 36-4, relating to the reduction in bonds of 

guardians or trustees upon investment in certain 

registered securities and the deposit of the se- 

curities with the clerk of the superior court, shall 

be applicable to the trustee appointed hereunder. 

In the event the proceeds of sale shall be paid 

over to a trustee and invested by him as author- 

ized above, the entire income actually received 

by the trustee from such investment shall be 

paid by said trustee periodically, and not less 

often than annually, in equal shares to the living 

members of the class as they shall be constitutec 

at the time of each such payment, or to the dul} 

appointed guardians of any such living member: 

under legal disability. 
In the event the court orders a lease of th 

property, the proceeds from the lease shall b 

first used to defray the expenses, if any, of th 

upkeep and maintenance of the property, and th 

discharge of taxes, liens, charges and encum 
brances thereon, and any remaining proceeds shal 

be paid over by the trustee in their entirety, no 

less often than annually, in equal shares to the liv 
ing members of the class as they shall be con 
stituted at the time of each such payment or t 
the duly appointed guardians of any such mem 

bers under legal disability. 
Payments of income to the living members ¢ 

the class as aforesaid shall constitute a full an 
final acquittance and disposition of the income sg 
paid, it being the intent of this section that onl 
the living members of the class (as they may t 
constituted at the time of each respective incom 
payment) shall be entitled to the income whic 
is the subject of the respective payment, and th 
possible members of the class not in esse she 
not share in, or become entitled to the benefit 
any income payment made prior to the time th 
such members are born and become living mer 

bers of the class. 
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In the event that there has been a sale of any 
of the property, and the proceeds of sale are be- 
ing held, managed, invested and reinvested by a 
trustee as provided above, any member of the 
class who is of legal age and who is not other- 
wise under legal disability may sell, assign and 
transfer his entire right, title and interest (both 
as to principal and income) in the funds or in- 
vestments so held by the trustee. Upon receiv- 
ing written notice of such sale, assignment or 

transfer, the trustee shall recognize the purchaser, 
assignee and transferee as the lawful successor in 

all respects whatsoever to the right, title and in- 
terest (both as to principal and income) of the 
seller, assignor and transferor; but no such sale, 
transfer or assignment shall divest the trustee of 
his legal title in, or possession of, said funds or 
investments or (except as provided above) affect 
his administration of the trusts for which he was 
appointed. 

The court shall order a mortgage of the prop- 
erty only for one or more of the following pur- 
poses: (1) to provide funds for the costs and 
expenses of court incurred in carrying out any 
of the provisions of this section; (2) to provide 
funds for the necessary upkeep and maintenance 
of the property; (3) to make reasonable improve- 
ments to the property; (4) to pay off taxes, other 
existing liens, charges and encumbrances on the 
property. The mortgagee shall not be held re- 
sponsible for the application of the funds secured 
or derived from the mortgage. As used in this 
section, references to mortgages shall also apply 
to deeds of trust executed for loan security pur- 
poses. 

Every trustee appointed pursuant to the pro- 
_ visions of this section shall file with the clerk of 
the superior court an inventory and annual ac- 
counts in the same manner as is now provided by 

| law with respect to guardians. 

, The superior court shall allow commissions to 

_the trustee for his time and trouble in the effec- 

: 
| 

' Art. 2. Agricultural Tenancies. 
h Bcc. 
 42-22.1. Failure of tenant to account for sales 

under tobacco marketing cards. 
ih 

Art. 1. General Provisions. 

_ § 42-3. Term forfeited for nonpayment of rent. 
Necessity for Demand.—Where lease contains no forfeiture 

clause for failure to pay rent, and lessee, after lessor’s 
death, pays rent to lessor’s personal representative to the 
knowledge of lessor’s heir, the heir, who made no demand 
for the rent, may not declare the lease forfeited, since in the 
absence of a forfeiture clause, this section applies, and 

forfeiture under it is not effective until the expiration 
of ten days after demand, First-Citizens Bank, etc., Co. 
Vv. Frazelle, 226 N. C. 724, 40 S. E, (2d) 367. 

_ § 42-10. Tenant not liable for accidental damage. 
_ Cited in Rountree vy. Thompson, 226 N. C. 553, 39 S. E. 
(2d) 523. 

§ 42-14. Notice to quit in certain tenancies. 
_ Insufficient Notice.—In an action in summary ejectment 
under § 42-26 proof of notice given the 14th of the month 
to quit the premises on or before the first of the following 

onth is insufficient to show the statutory notice terminating 
e term, when it appears that the original occupancy was 

taken on the 18th of the month and plaintiff offers no evi- 
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tuation of a sale, lease or mortgage, and in the 
investment and management of the proceeds, in 
the same manner and under the same rules and 
restrictions as allowances are made to executors, 
administrators, and collectors. 

Provided, however, this section shall not be 
applicable where the instrument creating the gift, 
devise, bequest, transfer or conveyance specifi- 
cally directs, by means of the creation of a trust 
or otherwise, the manner in which the property 
shall be used or disposed of, or contains specific 
limitations, conditions or restrictions as to the 
use, form, investment, leasing, mortgage, or other 
disposition of the property. 

And provided further, this section shall not 
alter or affect in any way laws or legal principles 
heretofore, now, or hereafter existing relating to 
the determination of the nature, extent or vesting 
of estates or property interests, and of the per- 
sons entitled thereto. But where, under the laws 
and legal principles existing without regard to 
this section, a gift, devise, bequest, transfer or 
conveyance has the legal effect of being made to 
all members of a class, some of whom are in 
esse and some of whom are in posse, the pro- 
cedures authorized hereby may be utilized for the 
purpose of promoting the best interests of all 

members of the class, and this section shall be 
liberally construed to effectuate this intent, The 
remedies and procedures herein specified shall not 
be exclusive, but shall be cumulative, in addition 
to, and without prejudice to, all other remedies 
and procedures, if any, which now exist or here- 
after may exist either by virtue of statute, or by 
virtue of the inherent powers of any court of 
competent jurisdiction, or otherwise. 

The provisions of this section shall apply to 
gifts, devises, bequests, transfers, and convey- 
ances made both before and after the effective 
date of this section. (1949, c. 811, s. 1.) 

Editor’s Note.—Section 3 of the act inserting this section 
made it effective upon its ratification on April 5, 1949. 
For discussion of this section, see 27 N. C. Law Rev. 415. 

Chapter 42. Landlord and Tenant. 
dence as to the date of the month the term began or when 
the monthly rentals became due. Stafford v. Yale, 228 N. 
C. 220, 44 S. E. (2d) 872. 

Art. 2. Agricultural Tenancies. 

§ 42-15. Landlord’s lien on crops for rents, ad- 
vances, etc.; enforcement, 

Editor’s Noete.—For article on agricultural tenancies 
the southeastern states, see 26 N. C. Law Rev. 274. 

in 

§ 42-22.1. Failure of tenant to account for sales 
under tobacco marketing cards.—Any tenant or 
share cropper having possession of a tobacco 
marketing card issued by any agency of the state 
or federal government who sells tobacco author- 
ized to be sold thereby and fails to account to 
his landlord, to the extent of the net proceeds of 
such sale or sales, for all liens, rents, advances, 
or other claims held by his landlord against the 
tobacco or the proceeds of the sale of such to- 
bacco, shall be guilty of a misdemeanor and, up- 
on conviction, shall be punished by a fine or im- 
prisonment in the discretion of the court. (1949, 
c. 193.) 

Editor’s Note.—For brief comment on this section, see 27 
N. C. Law Rev. 466. 
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§ 42-23. Terms of agricultural tenancies in cer- 

tain counties. — All agricultural leases and con- 

tracts hereafter made between landlord and tenant 

for a period of one year or from year to year, 

whether such tenant pay a specified rental or share 

in the crops grown, such year shall be from De- 

cember first to December first, and such period of 

time shall constitute a year for agricultural ten- 

ancies in lieu of the law and custom heretofore 

prevailing, namely from January first to January 

first. In all cases of such tenancies a notice to 

quit of one month as provided in § 42-14 shall be 

applicable. If on account of illness or any other 

good cause, the tenant is unable to harvest all the 

crops grown on lands leased by him for any year 

prior to the termination of his lease contract on 

December first, he shall have a right to return to 

the premises vacated by him at any time prior to 

December thirty-first of said year, for the purpose 

only of harvesting and dividing the remaining 

crops so ungathered. But he shall have no right 

to use the houses or outbuildings or that part of 

the lands from which the crops have been har- 

vested prior to the termination of the tenant year, 

as defined in this section. 

This section shall only apply to the counties of 

Anson, Ashe, Bladen, Brunswick, Columbus, 

Craven, Cumberland, Duplin, Edgecombe, Gaston, 

Greene, Halifax, Hoke, Jones, Lenoir, Lincoln, 

Montgomery, Onslow, Pender, Pitt, Robeson, 

Sampson, and Yadkin. (Pub. Loc. 1929, c. 40; 

Pub. Loc. 1935, c. 288; Pub. Loc. 1937, cc. 96, 

600; Pub. Loc. i941, c. 41; 1943, c. 68; 1945, c 
700; 1949, c. 136.) 

Local Modification.—Columbus: 1947, c. 783. 
Editer’s Note.—The 1945 amendment made this section ap- 

plicable to Craven, Edgecombe, Greene, Halifax, Jones, Le- 

noir. Onslow and Pitt counties. 
The 1949 amendment made this section applicable to Mont- 

gomery county. 

Art. 8. Summary Ejectment. 

§ 42-26. Tenant holding over may be dispos- 
sessed in certain cases. 

I. APPLICATION AND SCOPE. 

Jurisdiction Is Statutory.—Jurisdiction of a justice of the 

peace in summary’ ejectment proceedings is purely statutory, 

and may be exercised only in cases where the relationship 
of landlord and tenant exists, and the tenant holds over 

after the expiration of his term, or has otherwise violated 

the provisions of his lease. Howell v. Branson, 226 Nae 

264, 37 S. E. (2d) 687; Goins vy. Mcl,oud, 228 N. C. 655, 46 

S. E. (2d) 712, holding that the remedy does not extend to a 

tenant at sufferance or at will. 

Remedy Is Restricted to Cases Enumerated.—The remedy 

by summary proceedings in ejectment is restricted to those 

cases expressly provided by this section, Howell v. Bran- 
son, 226 N. C. 264, 37 S. E. (2d) 687, 688, citing Hauser v. 
Morrison, 146 N. C. 248, 59 S. E. 693. 

As to insufficient notice to quit in action under this sec- 
tion, see Stafford v. Yale, 228 N. C. 220, 44 S. E. (2d) 872, 
treated in note under § 42-14. 

Cited in Seligson v. Klyman, 227 N. C. 347, 42 S. E. (2d) 
220. 

V. THE ACTION. 

Cross Reference.—As to concurrent jurisdiction of jus- 
tices of the peace and superior courts in actions of sum- 

mary ejectment, see note to § 42-28. 

Appeal Where Defendant Has Surrendered Possession.— 
In a summary ejectment proceeding, under this and the 
following sections of this article, where the subject of the 
litigation, the right of plaintiffs to immediate possession 
of premises, had been disposed of by the surrender of same 
by defendants to plaintiffs and no other question was raised 
in the court below, appeal was dismissed. Cochran vy. Rowe, 
225 NC, 645, 36S. EB. (2d) 75. 
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§ 42-28. Summons issued by justice on verified 
complaint. 
The “oath in writing” required by this section must al- 

lege facts essential to confer jurisdiction. Howell v. Bran- 

son, 226 N. C. 264, 37 S. E. (2d) 687, 688. 
Jurisdiction Is Not Exclusive—Courts of justices of the 

peace do not have exclusive original jurisdiction of actions 

in summary ejectment under § 42-26 but the superior courts 

have concurrent jurisdiction of such actions as provided by 

§ 7-63. Stonestreet v. Means, 228 N. C, 113, 44 S. E. (2d) 
600. 

Applied in Rogers v. Hall, 227 N. C. 363, 42 S. te Ca) 

347. 
Cited in Seligson v. Klyman, 227 N. C. 347, 42 S. E. (2d) 

220. 

§ 42-30. Judgment by default or confession. 

Cited in Seligson v. Klyman, 227 N. C. 347, 42 S. E. (2d) 

220, 

§ 42-32. Damages assessed to trial—On appeal 

to the superior court, the jury trying issues joined 

shall assess the damages of the plaintiff for the 

detention of his possession to the time of the trial 

in that court; and, if the jury finds that the deten- 

tion was wrongful and that the appeal was with- 

out merit and taken for the purpose of delay, the 

plaintiff, in addition to any other damages allowed, 

shall be entitled to double the amount of rent in 

arrears, or which may have accrued, to the time 

of trial in the superior court. Judgment for the 

rent in arrears and for the damages assessed may, 

on motion, be rendered against the sureties to the 

appeal. (Rev., s. 2006; Code, s. 1775; 1868-9, c. 

156, s. 28; 1945, c. 796; C.S 2371.) 
Editor’s Note.—The 1945 amendment inserted the provi- 

sion allowing plaintiff to recover double amount of delin- 

quent rent when detention of leased property is wrongful. 

Effect of Emergency Price Control Act.—Where rental 

value of premises was fixed by rent control office, local 

statutes authorizing collection of double rents or other 

damages did not entitle plaintiff to collect an amount ex- 

ceeding maximum rent fixed by O. P. A. McGuinn v. 

Mclain, 225 N. C. 750, 36 S. E. (2d) 377. 

The fact that landlord obtained permission from rent con- 

trol office of O. P. A. to institute action under local law 

for the possession of his property, did not release property 

from the provisions of the emergency price control act of 

1942, Id. 

Cited in Seligson v. Klyman, 227 N. C. 347, 42 S. E. (2d) 

220. 

§ 42-33. Rent and costs tendered by tenant. 

Section Dces Not Apply to Actions under § 42-26.—This 

section applies to actions to recover possession of demised 

premises “upon a forfeiture for the nonpayment of rent” 

and not to actions to recover possession of property for one 

of the causes enumerated in § 42-26. Seligson v. Klyman, 

207 N. GC. 3477142 SinB.™(2d)/5220: 

§ 42-34. Undertaking on appeal; when to be in- 

creased.—Fither party may appeal from the judg- 

ment of the justice, as is prescribed in other cases 

of appeal from the judgment of a justice; upon 

appeal to the superior court either plaintiff or de- 

fendant may demand that the same shall be tried 

at the first term of said court after said appeal is 

docketed in said court, and said trial shall have 
precedence in the trial of all other cases, except 

in cases of exceptions to homesteads: Provided, 

that said appeal shall have been docketed at least 

ten days prior to the convening of said court: 

Provided further, that in the event the trial be- 

fore the justice of the peace takes place at least 

fifteen days prior to the convening of said su: 

perior court, said appeal shall upon the demanc 

of either plaintiff or defendant, be docketed it 
time to be tried at said first term of said superior 

court after said trial before the justice of the 
peace: Provided, further, that the presiding judg | 
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in his discretion, may make up for trial in ad- 
vance any pending case in which the rights of the 
parties or the public require it; but no execution 
commanding the removal of a defendant from the 
possession of the demised premises shall be sus- 
pended until the defendant gives an undertaking 
in an amount not less than one year’s rent of 
the premises, with sufficient surety, who shall 
justify and be approved by the justice, to be void 
if the defendant pays any judgment which in that 
or any other action the plaintiff may recover for 
rent, and for damages for the detention of the 
land. At any term of the superior court of the 
county in which such appeal is docketed after 
the lapse of one year from the date of the filing 
of the undertaking above mentioned, the tenant, 
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after legal notice to that end has been duly exe- 
cuted on him, may be required to skow cause 
why said undertaking should not be increased to 
an amount sufficient to cover rents and damages 
for such period as to the court may seem proper, 
and if such tenant fails to show proper cause and 
does not file such bond for rents and damages as 
the court may direct, or make affidavit that he 
is unable so to do and show merits, his appeal 
shall be dismissed and the judgment of the jus- 
tice of the peace shall be affirmed. (Rev., -s. 
2008; Code, s. 1772; 1868-9, c. 156, s. 25; 1883, 
c. 316; 1921, c. 90; Ex. Sess., 1921, c. 17; 1933, c. 
154; 1937, c. 294; 1949, c, 1159; C. S. 2373.) 

Editer’s Note.—The 1949 amendment inserted the second 
proviso to the first sentence, 

Chapter 43. Land Registration. 
‘Sec. Art. 4. Registration and Effect. 
43-17.1. Issuance of certificate upon death of regis- 

tered owner; petition and contents; dis- 
solution of corporation; certificate lost 
or not received by grantee. 

Art. 1. Nature of Proceeding. 

§ 48-1. Jurisdiction in superior court. 
Proceeding Is in Rem.—A proceeding under the Torrens 

Law is a proceeding in rem, Davis vy. Morgan, 228 N. C 
w8, 44 S. FE. (2d) 593. 
Improvements.—There is nothing in this chapter, known 

as the Torrens Laws, which prevents the courts from pro- 
ceeding to determine the value of improvements claimed 
by defendants, who have been evicted under plaintiff’s su- 
perior title, in accordance with the terms of an unassailed 
judgment to which plaintiff was a party and ascertained 
by a consent reference, Harrison v. Darden, 223 N. C. 364, 
26S. E. (2d) 860. 

§ 48-3. Rules of practice prescribed by attor- 
hey-general. 
Except as otherwise specially provided in this chapter, 
tegistered land is .subject to the jurisdiction of the courts 
in the same manner as if not so registered. Harrison v. 
Darden, 223 N. C. 364, 367, 26 S. E. (2d) 860. 

: Art. 4. Registration and Effect. 

_ § 48-17.1. Issuance of certificate upon death of 
tegistered owner; petition and contents; dissolu- 
tion of corporation; certificate lost or not received 
by grantee. 
_ Like procedure may be followed as herein set 
forth upon the dissolution of any corporation 
Which is the registered owner of any estate or in- 
terest in the land which has been brought under 
this chapter. 
_ In the event the registered certificate of title has 
been lost and after due diligence cannot be found, 
and this fact is made to appear by allegation in the 
petition, such registered certificate of title need 
Not be attached to the petition as hereinabove re- 
quired, but the legal representatives of the de- 
Ceased registered owner shall be made parties to 
the proceeding. If such persons are unknown or, 
if known cannot after due diligence be found with- 
in the state, service of summons upon them may 

made by publication of the notice prescribed in 
43-17.2. In case the registered owner is a cor- 

Doration which has been dissolved, service of sum- 
y upon such corporation and any others who 
} 4 

— 
al 

~~ 

may have or claim any interest in such land there- 
under shall be made by publication of the notice 
containing appropriate recitals as required by § 43- 
Whee. 

If any registered owner has by writing conveyed 
or attempted to convey a title to any registered 
land without the surrender of the certificate of 
title issued to him, the person claiming title to 
said lands under and through said registered own- 
er by reason of his or its conveyance may file a 
petition with the clerk of the superior court of the 
county in which the land is registered and in the 

proceeding under which the title was registered 
praying for the cancellation of the original certifi- 
cate and the issuance of the new certificate. Upon 

the filing of such petition notice shall be published 
as prescribed in § 43-17.2. The clerk of the supe- 
ior court with whom said petition is filed shall by 
order determine what additional notice, if any, 
shall be given to registered owners. If the regis- 
tered owner is a natural person, deceased, or a 
corporation dissolved the court may direct what 
additional notice, if any, shall be given. The clerk 
shall hear the evidence, make findings of fact, and 

if found as a fact that the original certificate of 

the registered owner has been lost and cannot be 
found, shall enter his order directing the register 
of deeds to cancel the same and to issue a new 
certificate to such person or persons as may be 
entitled thereto, subject to such claims or liens as 
the court may find to exist. 

Any party within ten days from the rendition of 
such judgment or order by the clerk of superior 
court of the county in which said land is registered 

may appeal to the superior court in term time, 
where the cause shall be heard de novo by the 
judge, unless a jury trial be demanded, in which 
event the issues of fact shall be submitted to a 
jury. From any order or judgment entered by 
the superior court in term time an appeal may be 
taken to the supreme court in the manner provided 
by law... (1943, c. 466, s. 1; 1945, c. 44.) 

Editor’s Note.—The 1945 amendment added the above four 
paragraphs at the end of this section. As the rest of the 
section was not affected by the amendment it is not set out. 

§ 43-18. Registered owner’s estate free from ad- 
verse Claims; exceptions. 



§ 44-2 

This section modifies the common law rule of lis pendens. 

Its purpose is to stabilize titles by requiring recordation of 

all deeds, mortgages, or other paper writings which trans- 

fer or encumber the title to land. Whitehurst v. Abbott, 

DIGTINTIC, 1 phd; dd One (2d) 129. 
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Art. 6. Method of Transfer. 

§ 43-39. Certified copy of order of court noted, 

Applied in Harrison v. Darden, 223 N. C. 364, 26 S. E. 

(2d) 860, 

Chapter 44. Liens. 

Art. 8. Perfecting, Recording, Enforcing and 

Discharging Liens. 

Sec. 
44-38.1. Liens on personal property created in 

another state. 

Art. 13. Factors’ Liens. 

Definitions. 

Factors’ liens; filing notice of lien. 

Registration. 

Effect of registration. 

Satisfaction and discharge. 

44-75. Common-law lien. 

44-76. Construction. 

Art. 14. Assignment of Accounts Receivable 

and Liens Thereon. 

Definitions. 

Filing of notice of assignment; cancellation. 

Filing of notices of discontinuance of as- 

signment. 

Protected assignments. 

Statement of accounts assigned or of bal- 

ance due. 

Rights between debtor and assignee. 

Validity as to third person; acts of assignor; 

dominion and control. 

Returned goods. 

Short title. 

44-70. 

44-71. 

44-72. 

44-73, 

44-74. 

44-77. 

44-78. 

44-79, 

44-80. 

44-81. 

44-82. 

44-83. 

44-84, 

44-85. 

Art. 1. Mechanics’, Laborers’ and Material- 

men’s Liens. 

§ 44-2. On personal property repaired. 

Provided, that in selling any motor vehicle un- 

der the provisions of this section, a twenty day 

notice in advance of such sale shall be given the 

commissioner of motor vehicles. (Rev., s. 2017; 

Code, 8. 1783; 1869-70, c. 206, s. 3; 1945, c. 224; C. 

S..2435.) 
Editor’s Note.—The 1945 amendment added the above pro- 

viso at the end of this section. As the rest of the section 

was not affected by the amendment it is not set out. 

Art. 2. Subcontractors’, etc., Liens and Rights 

against Owners. 

§ 44-14. Contractor on municipal building to 

give bond; action on bond. 

This section was intended to provide protection for laborers 

and materialmen furnishing labor or material for the con- 

struction of public works commensurate with that afforded 

them while engaged in private construction. Owsley v. 

Henderson, 228 N. C. 224, 45 S. E. (2d) 263. 

Parties May Contract for Protection in Addition to Statu- 

tory Minimum.—This section prescribes the minimum pro- 

tection that must be furnished, but does not undertake to 

stipulate the maximum. The indemnity company will not 

be permitted to afford protection less than that required 

by law. On the other hand it may assume any additional 

liability and provide any additional protection it and the 

assured may agree upon. Owsley v. Henderson, 228 N. C. 

224, 45 S. E. (2d) 263. 

Provisions of Section Incorporated in Contract. — The in- 

gurance contract must provide the protection required by 

law. To that end the provisions of this section, if not 

actually included in the written agreement, are incorporated 

therein by operation of law. Owsley v. Henderson, 228 N. 

C, 224, 45 S. E. (2d) 263. 

Liability for Rental Charges for Equipment.—A bond for 

public construction conditioned upon the satisfaction of all 

claims and demands incurred in the performance of the 

contract and payment for labor and material, is held to 

include rental cost of pneumatic machinery or equipment 

hired to do’ mechanical work in furtherance of the con- 

tract. And the liability for rental] charges is not limited 

to the time such equipment was in actual operation, Owsley 

v. Henderson, 228 N. C. 224, 45 S. E. (2d) 263. 

Art. 8. Perfecting, Recording, Enforcing and 

Discharging Liens. 

§ 44-38.1. Liens on personal property created 

in another state—No mortgage, deed of trust, or 

other encumbrance created upon personal prop- 

erty while such property is located in another 

state is or shall be a valid encumbrance upon 

said property which has been, or may be, re- 

moved into this state as to purchasers for valu- 

able consideration without notice to creditors, un- 

less and until such mortgage, deed of trust, or 

other encumbrance is or was actually registered 

or filed for registration in the proper office in the 

state from which same was removed. (1949, c. 

1129.) 
Editor’s Note.—This section is apparently designed to ge 

away from the rule laid down by the supreme court in 194 

in General Finance, etc., Corp. v. Guthrie, 227 N. C. 431 

42 S. E. (2d) 601. See 27 N. C. Law Rev. 440. 

Art. 9. Liens upon Recoveries for Personal In 

juries to Secure Sums Due for Medical 

Attention, etc. 

§ 44-49, Lien created; applicable to person 

non sui juris. 

Notwithstanding the provisions of paragrapl 

one of this section, no lien therein provided fo 

shall be valid with respect to any claims arisin: 

with respect to any future actions unless the per 

son or corporation entitled to the lien therein pro 

vided for shall file a claim with the clerk of th 

court in which said civil action is instituted with 

in 30 days after the institution of such action. 

No liens of the character provided for in th 

first paragraph of this section shall hereafter b 

valid with respect to money that may be recovere 

in any pending civil actions in this state unles 

claims based on such liens are filed with the cler 

of the court in which the action is pending witl 

in 90 days after the ratification of the 19¢ 

amendment. 

No action shall lie against any clerk of cou 

or any surety on any clerk’s bond to recover af 

claims based upon any lien or liens created by tl 

first paragraph of this section when recovery hi 

heretofore been had by the person injured, at 

no claims against such recovery were filed wi 

the clerk by any person or corporation, and tl 

clerk has otherwise disbursed according to la 

the money recovered in such action for persof 

injuries. (1935, c. 121, s. 1; 1947, c. 1027.) 

Editor’s Note.—The 1947 amendment, ratified and eff 

tive April 5, 1947, added the three paragraphs above at" 

end of this section. As the first paragraph was not chan} 

by the amendment it is not set out. | 

Section 2 of the amendatory act provides that noth 

in the act shall be construed as affecting §§ 44-50 and 44 
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of the General Statutes, except to fix the time within which 
such claims must be filed. 
For discussion of the 1947 amendment, see 25 N. C. Law 

Rev. 450. . 

Art. 10. Agricultural Liens for Advances. 

§ 44-54, Price to be charged for articles ad- 
vanced limited. 

Editor’s Note.— 

Session Laws 1945, c. 694, by repealing Public Laws 1929, 
c. 262, made §§ 44-54 to 44-59 fully applicable to Lenoir 
county. ; 

Art. 18. Factors’ Liens. 

§ 44-70. Definitions.— The terms “factor” and 
“factors” wherever used in this article means per- 
sons, firms, banks, and corporations, and their 
successors in interest, who advance money to 
manufacturers or processors on the security of 
materials, goods in process, or merchandise, 

whether or not they are employed to sell such 
materials, goods in process, or merchandise. (1945, 
c. 182, s. 1.) 

§ 44-71. Factors’ liens; filing notice of lien — 
If so provided by any written agreement, all fac- 
tors shall have a continuing general lien upon all 
materials, goods in process, and merchandise from 

time to time consigned to or pledged with them, 
whether in their constructive, actual or exclusive 

occupancy or possession or not, for all their loans 
and advances to or for the account of the person 
creating the lien (hereinafter called the borrower), 
together with interest thereon and also for the 
commissions, obligations, indebtedness, charges, 
and expenses properly chargeable against or due 
from said borrower and for the amounts due or 
owing upon any notes or other obligations given 
to or received by them for or upon account of any 

such loans or advances, interest, commissions, ob- 
ligations, indebtedness, charges, and expenses, and 
such lien shall be valid from the time of filing the 
notice hereinafter referred to, whether such ma- 

terials, goods in process, or merchandise shall be 
in existence at the time of the agreement creating 
the lien or at the time of filing such notice or shall 

‘come into existence subsequently thereto or shall 

subsequently thereto be acquired by the borrower; 
provided there shall be placed and maintained on 
the door of, or in a conspicuous place at, one of 
the principal entrances of the place of business or 
other premises in or at which such materials, 
goods in process, and merchandise, shall be lo- 

cated, kept or stored, the name of the factor in 
legible lettering and a designation of said factor as 
factor; and provided further, that a notice of the 
lien is filed stating: 

1. The name of the factor, the name under 

which the factor does business, if an assumed 
Name; the principal place of business of the factor 
within the state, or if he has no place of business 

Within the state, his principal place of business 
Outside of the state; and if the factor is a partner- 
ship or association, the name of the partners, and 
if a corporation, the state under whose laws it was 
Organized. 

2. The name of the borrower, and the interest of 
such person in the materials, goods in process, and 
merchandise, as far as known to the factor. 
-3. The general character of materials, goods in 

Process, and merchandise subject to the lien, or 

which may become subject thereto, the date of the 
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agreement and the period of time during which 
such loans or advances may be made under the 
terms of the agreement providing for such loans 
or advances and for such lien. Amendments of 
the notice may be filed from time to time to re- 
cord any changes in the information contained in 
the original, subsequent or amended notices. 
(1945, c. 182, s. 2.) 

§ 44-72. Registration—Such notice shall be ac- 
knowledged or proven by the factor or his duly 
authorized representative in the form of acknowl- 
edgments to deeds. The notice so acknowledged 
shall be filed for registration in the office of the 
register of deeds in the county wherein the proper- 
ty referred to in the notice is located and shall be 
recorded and cross indexed in the same manner as 
chattel mortgages. The fees for acknowledging 
and recording shall be the same as those provided 
for by law for acknowledging and recording 
chattel mortgages. (1945, c. 182, s. 3.) 

§ 44-73. Effect of registration. — Such notice 
may be filed at any time after the making of the 
agreement and shall be effectual from the time of 
the filing thereof as against all claims of unsecured 
creditors of the borrower and as against subse- 
quent liens of creditors, except that if, pursuant to 
the laws of this state, a lien should subsequently 
attach to the materials, goods in process, or mer- 
chandise in favor of a processor, dyer, mechanic, 
or other artisan, or in favor of a landlord, then the 
lien of the factor on such materials, goods in 
process, or merchandise shall be subject to such 
subsequent lien. When materials, goods in pro- 
cess, or merchandise subject to the lien provided 
for by this article are sold in the ordinary course 
of the business of the borrower, such lien, whether 
or not the purchaser has knowledge of the exist- 
ence thereof, shall terminate as to the materials, 
goods in process or merchandise. (1945, c. 182, 
S24!) 

§ 44-74, Satisfaction and discharge.—Upon pay- 
ment or satisfaction of the indebtedness secured 
by any lien specified in this article the factor, his 
assignee or duly authorized representative, attor- 
ney or attorney in fact, may in the presence of the 
register of deeds or his deputy acknowledge the 
satisfaction of the provisions of such lien, where- 
upon the register of deeds or his deputy shall 
forthwith make upon the margin of the record of 
such lien an entry of such acknowledgment of 
satisfaction, which shall be signed by the factor, 
his assignee or duly authorized representative, at- 
torney or attorney in fact and witnessed by the 
register of deeds or his deputy, who shall affix his 
name thereto. 
Upon the exhibition of the original notice to the 

register of deeds or his deputy, where the same is 
registered, with the endorsement of payment and 
satisfaction appearing thereon by the factor, his 
duly authorized representative, attorney or attor- 
ney in fact, the register of deeds or his deputy 
shall cancel the lien by entry of “satisfaction” on 
the margin of the record. 

Such satisfaction as herein above set forth shall 
operate as a release of all claims of the factor set 
forth in the said notice. All notices of liens filed 
pursuant to this article and not satisfied as herein 
above set forth shall be and remain in full force 
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and effect under this article without further or 

other filing. (1945, c. 182, s. 5.) 

§ 44-75. Common-law lien. — When any factor, 

or any third party for the account of any such fac- 

tor, shall have possession of materials, goods in 

process, or merchandise, such factor shall have a 

continuing general lien, as set forth in § 44-71, 

without filing the notice and posting the sign pro- 

vided for in this article. (1945, c. 182, s. 6.) 

§ 44-76. Construction.—This article is to be con- 

strued liberally to secure the beneficial intarest 

and purpose thereof. A substantial compliance 

with its several provisions shall be sufficient for 

the validity of a lien and to give jurisdiction to the 

courts to enforce the same. Nothing in this 

article shall be construed as affecting or limiting 

any existing or future lien at common law or any 

rights at common law, or any right given by any 

other statute, and as to any transaction falling 

within the provisions both of this article and of 

any other statute of this state requiring or permit- 

ting filing, registering, consent, publication, no- 

tices, or formalities of execution, the factor shall 

not be required to comply with the provisions of 

any such other statute. (1945, c. 182, s. 7.) 

Art. 14. Assignment of Accounts Receivable 

and Liens Thereon. 

§ 44-77. Definitions.—In this article, unless oth- 

erwise clearly indicated by the context: 

(1) “Account” or “account receivable’ means a 

presently subsisting right to the present or future 

payment of money— 

(a) under an existing contract, 

(b) not including a building or construction 

contract, 

(c) the assignment of which right is not subject 

to special statutory provisions not contained in this 

article, 

(d) which right to payment is not secured under 

a chattel mortgage, deed of trust, conditional sale, 

or other instrument, which is required to be re- 

corded in order that no assignee from the assignor 

and no creditor of the assignor can after such rec- 

ordation acquire any rights in the account as- 

signed, or in the proceeds thereof in any form, 

superior to the rights of the beneficiary of such 

recorded instrument, and, 

(e) which right to payment is not represented 

by a judgment, negotiable instrument, or other 

instrument, the surrender, presentation, possession 

or indorsement of which customarily gives to the 

owner, holder or indorsee the right to payment 

thereon. 

(2) “Assignee,” “assignment,” “assignor,” and 

“debtor” are limited respectively to assignee, as- 

signment, and assignor of, and a debtor on, an 

account receivable. 
(3) “Assignment” includes an assignment for 

value as security and the creation by agreement of 

a lien on an account. 
(4) “Assignee” and “assignor” shall include 

persons, firms, partnerships, associations and cor- 
porations. “Assignee” and “assignor” in § 44-78 

shall include prospective assignees and assignors. 
(5) “Filing assignee” or “filing assignor” means 

a person, firm, partnership, association or corpora- 
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tion designated as assignee or assignor in a re- 

corded notice of assignment. 

(6) “Value” means any consideration, other 

than a seal, sufficient to support a simple contract. 

An antecedent claim of any kind against any per- 

son, firm, partnership, association or corporation 

constitutes value when an account or other prop- 

erty is taken in satisfaction thereof or as security 

therefor. (1945, c. 196, s. 1.) 

"ditor’s Note.—The act from which this article was cod- 

ified expressly provides in § 9 that it shall not apply to 

assignments made prior to its effective date, May 1, 1945. 

§ 44-78. Filing of notice of assignment; cancella- 

tion—(1) The assignment of accounts receivable 

may be protected by the filing of a statement to be 

known as a “notice of assignment” which shall be 

signed by the assignor and the assignee and ac- 

knowledged by the assignor before an officer au- 

thorized to take acknowledgments, and probated 

as other instruments are now probated, which shall 

contain: 

(a) The name and mailing address within this 

state of both assignor and assignee, or if either the 

assignor or the assignee has no mailing address 

within the state, the mailing address outside the 

state, 

(b) A statement that the assignor has assigned 

or intends to assign, or has assigned and intends 

to assign one or more accounts to the named as- 

signee. 

(2) It shall not be necessary to describe the ac- 

count or accounts in any manner in the notice of 

assignment. 

(3) The place for filing the notice of assign- 

ment shall be the office of the register of deeds of 

the county wherein the assignor, if an individual, 

resides; or if a domestic or domesticated corpora- 

tion, in the county wherein said corporation has 

its statutory principal place of business in this 

state. If the assignor is a resident or nonresident 

firm, partnership, association or a nonresident in- 

dividual or a foreign undomesticated corporation, 

then the notice of assignment shail be filed in the 

office of the register of deeds of any county where- 

in the assignor has a place of business. 

(4) The notice of assignment shall be for a 

definite period of time stated therein, but may be 

extended for a definite period of time by a state- 

ment containing the book and page where the 

original notice of assignment is recorded, and 

signed, probated and recorded in the same manner 

as the notice of assignment. Any such extension 

statement must be filed within the period of time 

prescribed in the original notice of assignment or 

last extension thereof and when filed shall be 

effective as of the time of the filing of the origina 

notice of assignment. 

(5) An account shall be deemed located in thi 

state: q 

(a) if the transaction out of which the accoun! 

arose occurred in this state, or if payment is to bi 

made in this state, or 

(b) if the account has been transferred to thi 

state so that the place of payment of the accoun 

is in this state, or 

(c) in all other cases where an account i 

deemed located in this state under general rule 

of law. 
(6) The register of deeds shall index and recor 
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each notice or assignment, or extension statement, 

in the same manner as chattel mortgages; and for 
indexing and recording the same the register of 
deeds shall receive the same fee as is provided by 
law for the recording and indexing of short form 
chattel mortgages. 

(7) The notice of assignment may be cancelled 
of record at any time by the assignee or by his 
duly authorized attorney in fact, or upon presen- 
tation by the assignor or the assignee of the origi- 
nal notice of assignment marked satisfied in full 
by the assignee, but such cancellation shall not 
affect the protection afforded to accounts already 
assigned under a protected assignment. The can- 
cellation of the original notice of assignment shall 

operate as a cancellation of all extension state- 
ments. (1945, ¢ 196, s. 2.) 

§ 44-79. Filing of notices of discontinuance of 
assignment.—(1) A filing assignor may at any 
time file a “notice of discontinuance of assign- 
ment,” signed by him and designating the book 

and page where the original notice of assignment 
to be discontinued is recorded, stating that he will 
not make any further assignments to the desig- 

nated assignee after a specified date. Such notice, 
to be effective, shall be receipted for by the as- 
signee or accompanied by an affidavit that a copy 

has been forwarded to the assignee by registered 
mail and such affidavit shall state the registration 
number. The filing of such notice of discontinu- 
ance shall not affect the protection afforded to ac- 
counts already assigned under a protected assign- 
ment. 

(2) The register of deeds shall record such no- 

tices of discontinuance and index same as required 
for chattel mortgages, and shall make an entry of 

the filing thereof upon the recorded notice of as- 
signment to which it relates. For recording a 
notice of discontinuance of assignment and making 
the entry, the register of deeds shall receive the 
fee allowed by law for the recording and indexing 
of short form chattel mortgages. (1945, c. 196, 
B35) 

§ 44-80. Protected assignments. — (1) An 
signment becomes protected: 

(a) at the time of the filing of a notice of as- 
signment contemporaneously with, or subsequent- 
ly to, such assignment, or 

(b) at the time of the filing of the notice of 
“assignment, as to an assignment made after the 

filing of the notice of assignment, if the assign- 
“ment is taken within the period specified in the 
‘notice of assignment or in any extension state- 
ment or on or before the date specified in the 

‘notice of discontinuance of assignment, or 
_ (c) if no notice of assignment is on file in ac- 
cordance with the provisiotis of § 44-78, then upon 
the giving of written notice to the debtor that the 

“account has been assigned to the named assignee. 
_ (2) When an assignment becomes protected, it 
‘shail be deemed to have been fully perfected at 
that time, and no bona fide purchaser from the 
‘assignor, no creditor of any kind of the assignor, 
“and no other assignee or transferee of the as- 
Signor, in any event shall have, or be deemed to 
have, acquired any right in the account so trans- 
ferred or in the proceeds thereof, or in any obliga- 
‘tion substituted therefor, superior to the rights of 
‘the protected assignee therein. 

as- 
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(3) As between protected assignees the one who 
first protects his assignment has the superior right. 
(1945, c. 196, s. 4.) 

§ 44-81. Statement of accounts assigned or of 

balance due.—The assignee shall, upon written de- 
mand of the assignor, furnish the assignor with a 
statement in writing of the balance due by the 
assignor to the assignee and a list of all accounts 
assigned as security thereof. Any third person 
who in good faith acts upon said information and 
furnishes valuable consideration in reliance thereon 
shall be protected. (1945, c. 196, s. 5.) 

§ 44-82. Rights between debtor and assignee.— 
In any case where, acting without actual knowl- 

edge of an assignment of an account to a protected 
assignee, the debtor in good faith pays all or part 
of the account to the assignor, or to a creditor, 
subsequent purchaser, or other assignee or trans- 
feree, or other person holding a lien upon, or in- 
terest or right in or to such account, such payment 
shall be an acquittance and release to the debtor 
to the extent of such payment, and such person so 

receiving payment shall be a trustee of any sums 

so paid and shall be accountable and liable there- 
for to the assignee who, under the provisions of 

this article, has superior rights and is entitled to 
such sums so paid by the debtor. (1945, c. 196, 
Se6) 

§ 44-83. Validity as to third person; acts of 

assignor; dominion and control.— The validity, 

effect, and relative priority or lien of a protected 
assignment of an account as to third persons shall 

not be affected by failure to notify the debtor 
thereof or by any act or omission of the assignor 

with respect to the assigned account or the pro- 

ceeds thereof. 

Any permission by the assignee to the assignor 
to exercise dominion and control over a protected . 

assigned account or the proceeds thereof shall not 
invalidate the assignment as to third persons. 
(1'945..c. 196, s.7.) 

§ 44-84. Returned goods.— (1) Where the as- 
signor has possession of goods which gave rise to 
an assigned account, the interest of a protected 

assignee therein shall be superior to those of the 
general or judgment creditors of the assignor but 
subject to the rights of purchasers and lienees, 

who, in good faith, acquired their interest in the 

specific goods for value and without actual notice 
of the assignee’s interest. 

(2) The assignor shall hold in trust for the as- 
signee: 

(a) the proceeds of an assigned account in 

any form. 

(b) goods which gave rise to the account 
in the assignor’s possession, and 

(c) the proceeds of the sale or lien referred 
to in (1) above. . 

(3) The assignment of an account includes the 
assignment of an account arising from a resale of 
the goods which gave rise to the assigned account. 
(1945, c. 196, s. 8.) 

§ 44-85. Short title—-This article may be cited 
as the Assignment of Accounts Receivable Act. 

(1945, c. 196, s. 10.) 
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Chapter 45. Mortgages and Deeds of Trust. 

Art. 2A. Sales under Power of Sale. 

Part 1. General Provisions. 

Sec. 
45-21.1. Definitions. 

45-21.2. Article not applicable to foreclosure by 

court action. 

45-21.3. Days on which sale may be held. 

45-21.4. Place of sale of real property. 

45-21.5. Place of sale of personal property. 

45-21.6. Presence of personal property at sale 

required. 

45-21.7. Sale of separate tracts in different coun- 

ties. 

45-21.8. Sale as a whole or in parts. 

45-21.9. Amount to be sold when property sold 

in parts; sale of remainder if neces- 

sary. 

45-21.10. Requirement of cash deposit at sale. 

45-21.11. Application of statute of limitations to 

serial notes. 

45-21.12. Power of sale barred when foreclosure 

barred. 

45-21.13. Conditional sale contract; mortgage or 

deed of trust of personal property, 

statutory power of sale. 

45-21.14. Clerk’s authority to compel report or 

accounting; contempt proceeding. 

45-21.15. Trustee’s fees. 

Part 2. Procedure for Sale. 

45-21.16. Contents of notice of sale. 

45-21.17. Posting and publishing notice of sale of 

real property. 

45-21.18. Posting notice of sale of personal prop- 

erty; mailing notice when statutory 

power of sale exercised. 

45-21.19. Exception; perishable property. 

45-21.20. Satisfaction of debt after publishing or 

posting notice, but before completion 

of sale. 

45-21.21. Postponement of sale. 

45-21.22. Procedure upon dissolution of order re- 

straining or enjoining sale. 

45-21.23. Time of sale. 

45-21.24, Continuance of uncompleted sale. 

45-21.25. Delivery of personal property; bill of 

sale. 

45-21.26. Preliminary report of sale of real prop- 

erty. 

45-21.27. Upset bid on real property; compliance 

bond. 

45-21.28. Separate upset bids when real property 

sold in parts; subsequent procedure. 

45-21.29. Resale of real property; jurisdiction; 

procedure. 

45-21.20. Failure of bidder to make cash deposit 

or to comply with bid; resale. 

45-21.31. Disposition of proceeds of sale; pay- 

ment of surplus to clerk. 

45-21.32. Special proceeding to determine owner- 

ship of surplus. 

45-21.33. Final report of sale of real property. 

Art. 2B. Injunctions; Deficiency Judgments. 

45-21.34. Enjoining mortgage sales or confirma- 

tions thereof on equitable grounds. 

45-21.35. Ordering resales before confirmation; 

receivers for property; tax payments. 

Sec. 
45-21.36. Right of mortgagor to prove in defi- 

ciency suits reasonable value of prop- 

erty by way of defense. 

45-21.37. Certain sections not applicable to tax 

suits. 

45-21.38. Deficiency judgments abolished where 

mortgage represents part of purchase 

price; deficiency judgment under con- 

ditional sale contract. 

Art. 2C. Validating Sections; Limitation of Time 

for Attacking Certain Foreclosures. 

45-21.39. Limitation of time for attacking certain 

foreclosures on ground trustee was 

agent, etc., of owner of debt. 

45-21.40. Real property; validation of deeds made 

after expiration of statute of limita- 

tions where sales made prior thereto. 

45-21.41. Orders signed on days other than first 

and third Mondays validated; force 

and effect of deeds. 

45-21.42. Validation of deeds where no order or 

record of confirmation can be found. 

Art. 8. Mortgage Sales. 

45-22. [Transferred.] 
45-23 to 45-26. [Repealed.] 
45-26.1. [Transferred. ] 
45-27 to 45-30. [Repealed.] 
45-31 to 45-36.1. [Transferred.] 

Art. 4. Discharge and Release. 

45-37.1. Validation of certain entries of cancella 

tion made by beneficiary or assignee in. 

stead of trustee. 

45-39. [ Repealed. ] 
45-42.1. Corporate cancellation of lost mortgage: 

by register of deeds. 

Art. 1. Chattel Mortgages: Form and 
Sufficiency. 

§ 45-1. Form of chattel mortgage. 

Local Modification.—New Hanover: 1945, c. 859. 

§ 45-2. Registration. 
Cited in State v. Smith, 230 N. C. 198, 52 S. E. (2d) 34 

§ 45-3. Mortgage of household and kitche: 

furniture. — All conveyances of household an 

kitchen furniture by a married man, made to sé 

cure the payment of money or other things ¢ 

value, are void, unless the wife joins therein an 

her acknowledgment is taken in the manner pre 

scribed by law in conveyances of real estate, e 

cept when said mortgage or conveyance is ext 

cuted for the purchase money thereof. (Rev., 
1041; 1891, c. 91; 1931, 211; 1945, c. 73, s. 8; C.} 
2577.) 5 
Editor’s Note.— 
The 1945 amendment substituted 

“privy examination” in line five. 

“acknowledgment” { 

Art. 2. Right to Foreclose or Sell 
under Power. | 

§ 45-9. Clerk appoints successor to incompete 

trustee. 
| 

“All persons interested’ include, in a proceeding for } 

removal of a trustee and the appointment of a substity 

trustee under this section, only the trustor, trustee, | 

trustees and all of the cestuis que trustent, whose intere’ 
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are secured by the deed of trust in which the trustee or 
trustees are sought to be removed and another substituted. 
Thompson y. State, 223 N. C. 340, 26 S. E. (2d) 902. 
Where a trustee is substituted in accordance with the 

method expressed in a deed of trust, no proceedings are 
necessary under this section; and a deed made by the sub- 
stitute trustee passes the title to the purchaser at a fore- 
closure sale. ‘Thompson v. State, 223 N. C. 340, 26 S. E. 
(2d) 902. 

§ 45-10. Substitution of trustees in mortgages 
and deeds of trust. 

Cited in Thompson v. State, 223 N. C. 340, 26 S. E. (2d) 
02. 

Art. 2A. Sales under Power of Sale. 

eaten 

§ 45-21.1. Definitions—As used in this article, 
‘sale’ means only a sale of real or personal prop- 
erty pursuant to— 

(1) An express power of sale contained in a 
mortgage, deed of trust, or conditional sale 
contract, or 

(2) A power of sale provided by statute with 
respect to a mortgage or deed of trust of 
personal property, or conditional sale con- 
tract, which does not contain an express 

power of sale. (1949, c. 720,'s. 1.) 
Editor’s Note.—The act inserting this and the two fol- 

lowing articles, and transferring and repealing certain sec- 
tions under article 3, is effective as of Jan. 1, 1950. See 
Session Laws 1949, c. 720, s. 7. Section 6 of the act pro- 
vides that it does not apply to any sale commenced prior 
fo such effective date, and that a sale has been commenced 
f a notice of sale has been ,posted or published. And § 
) provides: ‘“‘The present law shall remain in effect for 
the completion of sales under power of sale to which this 
ict, under section 6, does not apply.’ 
For a brief discussion of this article, see 27 N. C. Law 

Rey. 479. 

§ 45-21.2. Article not applicable to foreclosure 
yy court action.—This article does not affect any 
ight to foreclosure by action in court, and is not 
ipplicable to any such action. (1949, c. 720, s. 1.) 

§ 45-21.8. Days on which sale may be held.—A 
ale may be held on any day except Sunday. 
1949, c. 720, s. 1.) 

§ 45-21.4. Place of sale of real property.—(a) 
ivery sale of real property shall be held in the 
‘county where the property is situated unless the 
operty consists of a single tract situated in two 
YY more counties. 

(b) A sale of a single tract of real property 
ituated in two or more counties may be held 
mn any one of the counties in which any part of 
he tract is situated. As used in this section, a 
Single tract” means any tract which has a con- 
inuous boundary, regardless of whether parts 
hereof may have been acquired at different times 
ir from different persons, or whether it may have 

een subdivided into other units or lots, or 
vhether it is sold as a whole or in parts. 
(c) When a mortgage or deed of trust with 
ower of sale of real property designates the 
lace of sale within the county, the sale shall be 
eld at the place so designated. 

(d) When a mortgage or deed of trust with 
ower of sale of real property confers upon the 
lortgagee or trustee the right to designate the 
ce of sale, the sale shall be held at the place 

fithin the county designated by the mortgagee 
f trustee in the notice of sale. 
(e) When a mortgage or deed of trust with 

ower of sale of real property does not designate, 
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or confer upon the mortgagee or trustee the 
right to designate, the place of sale, or when it 
designates as the place of sale some county in 
which no part of the property is situated, such 
real property shall be sold as follows: 

(1) Property situated wholly within a single 
county shall be sold at the courthouse door 
of the county in which the land is situated. 
(2) A single tract of property situated in two 
or more counties may be sold at the court- 
house door of any one of the counties in 
which some part of the real property is sit- 
uated. (1949, c. 720, s. 1.) 

§ 45-21.5. Place of sale of personal property.— 
(a) When a mortgage, deed of trust or conditional 
sale contract designates the county in which a 

sale of personal property shall be held or the 
place of sale within the county, the terms of the 
instrument shall be complied with. 

(b) When the instrument does not designate 
the county in which a sale of personal property 
shall be held, the sale may be held in any 
county— 

(1) When such instrument is recorded, if it 
has been recorded as provided by G. S. § 
47-20 or G. S. § 47-23; or 
(2) Where the property, or any part thereof, 
is located when the mortgagee, trustee or 

vendor takes possession of, or repossesses, it. 

(c) When the instrument does not designate 
the particular place of sale within the county, the 
sale shall be held at such place therein as is 

designated in the notice of sale by the mortgagee, 
trustee or vendor. (1949, c. 720, s. 1.) 

§ 45-21.6. Presence of personal property at sale 
required.—The person holding a sale of personal 
property shall have the property present at the 
place of sale unless— 

(1) The instrument containing the power of 
sale specifically provides otherwise, or 
(2) Prior to the sale, the clerk of the su- 
perior court in his discretion, upon applica- 
tion of any interested party, and upon notice 
being given, as provided by article 48 of 
chapter 1, to all parties in interest, issues an 
order authorizing the sale to be held without 

the property being present because the na- 
ture, condition or use of the property is such 

that the clerk deems it impractical or inad- 
visable to require the presence of the prop- 
erty at the sale. In such event, the order 
shall provide that reasonable opportunity be 
afforded prospective bidders to inspect the 
property prior to the sale, and that notice as 
to the time and place for inspection be set 
out in the notice of sale. (1949, c. 720, s. 1.) 

§ 45-21.7. Sale of separate tracts in different 
counties,—(a) When the property to be sold con- 
sists of separate tracts of real property situated 
in different counties, there shall be a separate ad- 
vertisement, sale and report of sale of the prop- 
erty in each county. The report of sale for the 
property in any one county shall be filed with 
the clerk of the superior court of the county in 
which such property is situated. The sale, and 
each subsequent resale, of each such tract shall 
be subject to a separate upset bid. The clerk of 
the superior court of the county where the prop- 

erty is situated has jurisdiction with respect to 
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resale of property situated within his county. To 

the extent the clerk deems necessary, the sale of 

each separate tract within his county, with re- 

spect to which an upset bid is received, shall be 

treated as a separate sale for the purpose of 

determining the procedure applicable thereto. 

(b) The exercise of the power of sale with re- 

spect to a separate tract of property in one 

county does not extinguish or otherwise affect 

the right to exercise the power of sale with re- 

spect to tracts of property in another county to 

satisty the obligation secured by the mortgage or 

deed of trust. (1949, c. 720, s. 1.) 

§ 45-21.8. Sale as a whole or in parts.—(a) 

When the instrument pursuant to which a sale 

is to be held contains provisions with respect to 

whether the property therein described is to be 

sold as a whole or in parts, the terms of the in- 

strument shall be complied with. 

(b) When the instrument contains no provi- 

sions with respect to whether the property there- 

jn described is to be sold as a whole or in parts, 

the person exercising the power of sale may, in 

his discretion, subject to the provisions of G S&S. 

§ 45-21.9, sell the property as a whole or in such 

parts or parcels thereof as are separately de- 

scribed in the instrument, or he may offer the 

property for sale by each method and sell the 

property by the method which produces the high- 

est price. 

(c) This section does not affect the equitable 

principle of marshaling assets. (1949, c. 720, s. 1.) 

§ 45-21.9. Amount to be sold when property 

sold in parts; sale of remainder if necessary.— (a) 

When a person exercising a power of sale sells 

property in parts pursuant to G. S. § 45-21.8 he 

shall sell as many of such separately described 

units and parcels as in his judgment seems neces- 

sary to satisfy. the obligation secured by the 1n- 

strument pursuant to which the sale is being 

made, and the costs and expenses of the sale. 

(b) If the proceeds of a sale of only a part of 

the property are insufficient to satisfy the obliga- 

tion secured by the instrument pursuant to which 

the sale is made and the costs and expenses of 

the sale, the person authorized to exercise the 

power of sale may readvertise the unsold prop- 

erty and may sell as many additional units or 

parcels thereof as in his judgment seems neces- 

sary to satisfy the remainder of the secured obli- 

gation, and the costs and expenses of the sale. 

The readvertisement of such sale shall be made 

as provided by G. S. § 45-21.17 in the case of 

real property or G. S. § 45-21.18 in the case of 

personal property. 

(c) When the entire obligation has been sat- 

isfied by a sale of only a part of the property with 

respect to which a power of sale exists, the lien 

on the part of the property not so sold is dis- 

charged. 

(d) The fact that more property is sold than 

is necessary to satisfy the obligation secured by 

the instrument pursuant to which the power of 

sale is exercised does not affect the validity of 

the title of any purchaser of property at any such 

sale. (1949, c. 720, s. 1.) 

§ 45-21.10. Requirement of cash deposit at sale. 

—(a) If a mortgage or deed of trust contains 

provisions with respect to a cash deposit at the 
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sale, the terms of the instrument shall be com- 

plied with. 

(b) If the instrument contains no provision 

with respect to a cash deposit at the sale, the 

mortgagee or trustee holding the sale of real 

property may require the highest bidder immedi- 

ately to make a cash deposit not to exceed ten 

per cent (10%) of the amount of the bid up to 

and including $1,000, plus five per cent (5%) of 

any excess over $1,000. 

(c) If the highest bidder fails to make the re- 

quired deposit, the person holding the sale may 

at the same time and place immediately reoffer 

the property for sale. (1949, c. 720, s. 3) 

§ 45-21.11. Application of statute of limitations 

to serial notes—When a series of notes maturing 

at different times is secured by a mortgage, deed 

of trust or conditional sale contract and the ex- 

ercise of the power of sale for the satisiaction 

of one or more of the notes is barred by the 

statute of limitations, that fact does not bar the 

exercise of the power of sale for the satisfaction 

of indebtedness represented by other notes of the 

series not so barred. (1949, c. 720, s. 1.) 

§ 45-21.12. Power of sale barred when fore. 

closure barred—(a) Except as provided in sub. 

section (b), no person shall exercise any powe' 

of sale contained in any mortgage, deed of trus 

or conditional sale contract, or provided by stat 

ute, when an action to foreclose the mortgag 

or deed of trust, or tq enforce the conditiona 

sale contract, is barred by the statute of limita 

tions. 
(b) If a sale pursuant to a power of sale con 

tained in a mortgage, deed of trust or conditiona 

sale contract, or provided by statute, is com 

menced within the time allowed by the statute o 

limitations to foreclose such mortgage or dee 

of trust, or to enforce such conditional sale con 

tract, the sale may be completed although suc! 

completion is effected after the time when com 

mencement of an action to foreclose would b 

barred by the statute. For the purpose of thi 

section, a sale is commenced when the notice ¢ 

the sale is first posted or published as provide 

by this article or by the terms of the instrumer 

pursuant to which the power of sale is bein 

exercised. (1949, c. 720, s. 1.) 

§ 45-21.18. Conditional sale contract; mortgag 

or deed of trust of personal property; statutor 

power of sale—When a conditional sale contrat 

or mortgage or deed of trust of personal pro} 

erty, does not contain an express power of sal 

a power of sale is hereby conferred upon tt 

vendor, mortgagee or trustee, which power me 

be exercised in the same manner as an expre; 

power of sale, except as provided by G. SONS. 

21.18. (1949, c. 720, s. 1.) 

§ 45-21.14. Clerk’s authority to compel repo 

or accounting; contempt proceeding —Whenev 

any person fails to file any report or account, 

provided by this article, or files an incorrect 

incomplete report or account, the clerk of f) 

superior court having jurisdiction on his ov 

motion or the motion of any interested party, m 

issue an order directing such person to file 

correct and complete report or account with 

twenty days after service of the order on hi 

If such person fails to comply with the order, t 
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clerk may issue an attachment against him for 
contempt, and may commit him to jail until he 
files such correct and complete report or account. 

(1949, c. 720, s. 1.) 

§ 45-21.15. Trustee’s fees—(a) When a sale 
has been held, the trustee is entitled to such 
compensation, if any, as is stipulated in the in- 

strument. 

(b) When no sale has actually been held, com- 
pensation for a trustee’s services is determined 
as follows: 

(1) If no compensation for the trustee’s serv- 

ices in holding a sale is provided for in the 
instrument, the trustee is not entitled to any 
compensation; 
(2) If compensation is specifically provided 
for the trustee’s services when no sale is 
actually held, the trustee is entitled to such 
compensation; 
(3) If the instrument provides for eompen- 
sation for the trustee’s services in actually 
holding a sale, but does not provide compen- 
sation for the trustee’s services when no sale 
is actually held, the trustee is entitled to such 
compensation as the parties agree upon; 

(4) If the instrument provides for compen- 

sation for the trustee’s services in actually 
holding a sale, but does not provide compen- 
sation for the trustee’s services when no sale 
is actually held, and the parties are not able 
to agree as to the trustee’s compensation, 
then five per cent (5%) of the amount of the 
obligation secured by the instrument, not ex- 
ceeding the amount stipulated in the instru- 
ment as compensation for the trustee’s serv- 
ices in actually holding a sale, shall be de- 
posited with the clerk of the superior court. 

Such sum shall be held by the clerk until the 
trustee’s compensation is fixed by the clerk, 
upon petition by the trustee, after notice to 
the person who deposited such sum, (1949, 
c. 720, s. 1.) 

Part 2. Procedure for Sale. 

§ 45-21.16. Contents of notice of sale—The no- 
tice of sale shall— 

(1) Refer to the instrument 
which the sale is held; 
(2) Designate the date, hour and place of 
sale consistent with the provisions of the in- 
strument and this article; 
(3) Describe real property to be sold sub- 
stantially as it is described in the instrument 
containing the power of sale, and may add 
such further description as will acquaint bid- 
ders with the nature and location of the 
property; 

(4) Describe personal property to be sold 
substantially as it is described in the instru- 
ment pursuant to which the power of sale is 
being exercised, and may add such further 

description as will acquaint bidders with the 
nature of the property; 

» (5) State the terms of the sale provided for 

' by the instrument pursuant to which the 
sale is held, including the amount of the cash 
deposit, if any, to be made by the highest 
bidder at the sale; and 
(6) Include any other provisions required by 

' the instrument to be included therein. (1949, 
mc, '720,-s. 1.) 

2N. C—4 

pursuant to 
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§ 45-21.17. Posting and publishing notice of 
sale of real property.—(a) When the instrument 
pursuant to which a sale of real property is to be 
held contains provisions with respect to posting 
or publishing notice of sale of the real property, 
such provisions shall be complied with, and com- 

pliance therewith is sufficient notice. 
(b) When the instrument pursuant to which a 

sale of real property is to be held contains no 
provision with respect to posting or publishing 
notice of the sale of real property, the notice 
shall— 

(1) Be posted, at the courthouse door in the 
county in which the property is situated, for 
thirty days immediately preceding the sale, 
(2) And in addition thereto, 

a. If a newspaper qualified for legal ad- 
vertising is published in the county, 
the notice shall be published in such 
a newspaper once a week for at least 

four successive weeks; but 
b. If no such newspaper is published in 

the county, the notice shall be posted 
at three other public places in the 
county for thirty days immediately 
preceding the sale. 

(c) When the notice of sale is published in a 
newspaper, 

(1) The period from the date of the first 
publication to the date of the last publication, 
both dates inclusive, shall not be less than 
twenty-two days, including Sundays, and 
(2) The date of the last publication shall not 
be more than seven days preceding the date 
of sale. 

(d) When the real property to be sold is sit- 
uated in more than one county, the provisions of 
subsections (a) or (b) whichever is applicable, 
and subsection (c) shall be complied with in each 
county in which any part of the property is sit- 
uated. (1949, c. 720, s. 1.) 

Effect of Notice to Discontinue Publication of Notice of 
Sale.—A notice, from the trustee in a mortgage or deed of 
trust to a person authorized by him to advertise a sale of 
the property thereunder, to withhold or discontinue publica- 
tion of the notice of sale, withdraws from such person any 
authority to advertise or sell the property and breaks the 
continuity of publication of notice required by former § 
1-325, and no subsequent renewal of authority can bridge 
the gap or restore the publication to its original status. 
Smith v. Bank of Pinehurst, 223 N. C, 249, 25 S. E. (2d) 859. 

§ 45-21.18. Posting notice of sale of personal 
property; mailing notice when statutory power 
of sale exercised.—(a) When an instrument con- 
taining an express power of sale of personal prop- 
erty contains provisions with respect to posting 
or publishing a notice of sale of the property, 
such provisions shall be complied with, and com- 
pliance therewith is sufficient notice. 

(b) When the instrument pursuant to which a 
sale of personal property is to be held contains 
no provision with respect to posting or publish- 
ing notice of the sale, the notice of sale, except in 
the case of perishable property as described in G. 

S. § 45-21.19, shall be posted, at the courthouse 
door in the countv in which the sale is to be 
held, for ten days immediately preceding the sale. 

(c) When a mortgage or deed of trust of per- 
sonal property, or a conditional sale contract, con- 
tains no express power of sale, any person exer- 
cising the statutory power of sale provided there- 
for, in addition to the posting of notice required 
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by subsection (b), shall, at least ten days before 

the date of sale, mail by registered mail a copy 

of the notice of sale to the mortgagor or grantor 

in case of a mortgage or deed of trust of personal 

property, or the vendee in case of a conditional 

sale contract— 

(1) At the actual address of the mortgagor, 

grantor or vendee, if such address is known 

to the mortgagee, trustee or vendor, or 

(2) At the address, if any, furnished the 

mortgagee, trustee or vendor by the mortga- 

gor, grantor or vendee, when the actual ad- 

dress is not known to the mortgagee, trustee 

or vendor. 

(d) If the actual address of the mortgagor, 

grantor or vendee is not known to the mortgagee, 

trustee or vendor, and if no address of the mort- 

gagor, grantor or vendee has been furnished to 

the mortgagee, trustee or vendor, no mailing of 

a. copy of the notice of sale pursuant to subsec- 

tion (c) is required. (1949, c. 720, s. 1.) 

§ 45-21.19. Exception; perishable property.—lf, 

jn the opinion of a person who is about to exer- 

cise a power of sale of personal property, the 

property is perishable because subject to rapid 

deterioration, such person may report such fact 

together with a description of the property to the 

clerk of the superior court of the county in which 

the property is to be sold, and apply for authority 

to sell the property at an earlier date than this 

article would otherwise permit. If the clerk 

determines that the property is such perishable 

property, he shall order a sale thereof to be held 

at such time and place and upon such notice to 

be given in such manner and for such length of 

time as he deems advisable. If the clerk makes 

no such order, the person authorized to hold the 

sale shall proceed as if the matter had not been 

presented to the clerk. (1949, c. 720, s. ts) 

§ 45-21.20. Satisfaction of debt after publishing 

or posting notice, but before completion of sale. 

—A power of sale is terminated if, prior to the 

time fixed for a sale, or prior to the expiration of 

the time for submitting any upset bid after a sale 

or resale has been held, payment is made or 

tendered of— 
(1) The obligation secured by the mortgage, 

deed of trust or conditional sale contract, and 

(2) The expenses incurred with respect to the 

sale or proposed sale, which in the case of 

a deed of trust also include compensation for 

the trustee’s services under the conditions 

set forth in G. S. § 45-21.15. (1949, c. 720, 

Sante) 

§ 45-21.21. Postponement of sale—(a) Any 

person exercising a power of sale may postpone 

the sale to a day certain not later than six days, 

exclusive of Sunday, after the original date for 

the sale— 
.(1) When there are no bidders, or 
(2) When, in his judgment, the number of 
prospective bidders at the sale is substanti- 

ally decreased by inclement weather or by 
any casualty, or 
(3) When there are so many other sales 
vertised to be held at the same time 
place as to make it inexpedient and 
practicable in his judgment, to hold the 

on that day, or 
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(4) When he is unable to hold the sale be. 

cause of illness or for other good reason, or 

(5) When other good cause exists. { 

(b) Upon postponement of a sale, the person 

exercising the power of sale shall personally, or 

through his agent or attorney— 

(1) At the time and place advertised for the 

sale, publicly announce the postponement 

thereof, and 7 

(2) On the same day, attach to or enter on: 

the original notice of sale or a copy thereof, 

posted at the courthouse door, as provided 

by G. S. § 45-21.17 in the case of real prop- 

erty or G. S. § 45-2118 in the case of per- 

sonal property, a notice of the postponement, 

(c) The posted notice of postponement shall— 

(1) State that the sale is postponed, 

(2) State the hour and date to which the sale 

is postponed, 

(3) State the reason for the postponement, 

and 

(4) Be signed by the person authorized to 

hold the sale, or by his agent or attorney. 

(d) If a sale is not held at the time fixed there- 

for and is not postponed as provided by this sec- 

tion, or if a postponed sale is not held at the time 

fixed therefor, the person authorized to hold the 

sale may readvertise the property in the same 

manner as he was required to advertise the sale 

which was not held, and may hold a sale at such 
later date as is fixed in the new notice of sale. 

(1949, c. 720, s. 1.) 

§ 45-21.22. Procedure upon dissolution of order 

restraining or enjoining sale—(a) When, before 

the date fixed for a sale, a judge dissolves an 

order restraining or enjoining the sale, he may, 

if the required notice of sale has been given, pro? 
vide by order that the sale shall be held without 
additional notice at the time and place originally 
fixed therefor, or he may, in his discretion, make 
an order with respect thereto as provided in sub- 

section (b). 
(b) When, after the date fixed for a sale, a 

judge dissolves an order restraining or enjoining 
the sale, he shall by order fix the time and place 
for the sale to be held upon notice to be giver 
in such manner and for such length of time as 
he deems advisable. (1949, c. 720, s. 1.) | 

§ 45-21.23. Time of sale—(a) A sale shall be: 
gin at the time designated in the notice of sale 
or as soon thereafter as practicable, but not late 
than one hour after the time fixed therefor un 
less it is delayed by other sales held at the samr 

place. 
(b) No sale shall commence before 

o’clock A. M. or after 4:00 o’clock P. M. 
(c) No sale shall continue after 4:00 o’clocl, 

P. M., except that in cities or towns of mor 
than five thousand inhabitants, as shown by th 
most recent federal census, sales of personal prop 
erty may continue until 10:00 o'clock P. M 
(1949, c. 720, s. 1.) 

§ 45-21.24. Continuance of uncompleted sale.- 
A sale commenced but not completed within th 
time allowed by G. S. § 45-21.23 shall be cor 
tinued by the person holding the sale to a desig 
nated time between 10:00 o’clock A. M. and 4:0 
o’clock P. M. the next following day, other tha’ 
Sunday. In case such continuance becomes ne 

10:01) 
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essary, the person holding the sale shall publicly 
announce the time to which the sale is continued. 
(1949, c. 720, s. 1.) 

§ 45-21.25. Delivery of personal property; bill 
of sale—The person holding a sale of personal 
property shall deliver the property to the pur- 
chaser immediately upon receipt of the purchase 
price. The person holding the sale may also 
execute and deliver a bill of sale or other muni- 
ment of title for any personal property sold, and 

upon application of the purchaser, shall do so 
when required by the clerk of the superior court 

of the county where the property is sold. No 
report of such sale is necessary. (1949, c. 720, 
Beh Ts) 

§ 45-21.26. Preliminary report of sale of real 
property.—(a) The person exercising a power of 
sale of real property, shall, within five days after 
the date of the sale, file a report thereof with the 
clerk of the superior court of the county in which 
the sale was had. 

(b) The report shall be signed by the person 
authorized to hold the sale, or by his agent or 
attorney, and shall show— 

(1) The authority under which the person 
making the sale acted; 
(2) The name of the mortgagor or grantor; 
(3) The name of the mortgagee or trustee: 
(4) The date of the sale; 
(5) A reference to the book and page in the 
office of the register of deeds, where the in- 
strument is recorded or, if not recorded, a 
description of the property sold, sufficient to 
identify it, and, if sold in parts, a description 
of each part so sold; 
(6) The name or names of the person or 
persons to whom the property was sold; 
(7) The price at which the property, or each 
part thereof, was sold, and that such price 
was the highest bid therefor; 
(8) The name of the person making the re- 
port; and 
(9) The date of the report. (1949, c. 720, .s. 1.) 

§ 45-21.27. Upset bid on real property; compli- 
nce bond.—(a) An upset bid is an advanced, in- 
reased or raised bid whereby any person offers 
> purchase real property theretofore sold, for an 
mount exceeding the reported sale price by ten 
er cent (10%) of the first $1000 thereof plus five 
er cent (5%) of any excess above $1000, but in 
hy event with a minimum increase of $25, such 
icrease being deposited in cash with the clerk 
f the superior court, with whom the report of 
le sale was filed, within ten days after the filing 
f such report. An upset bid need not be in 
Titing, and the timely deposit with the clerk of 
le required amount, together with an indication 
) the clerk as to the sale to which it is appli- 
ible, is sufficient to constitute the upset bid, sub- 
ct to the provisions of subsection (b). 
(b) The clerk of the superior court may re- 
lire the person submitting an upset bid also to 
sposit a cash bond, or, in lieu thereof at the 
tion of the bidder, a surety bond, approved by 
l€ clerk. The amount of such bond shall not 
‘ceed the amount of the upset bid less the 
nount of the required deposit. 
(c) The clerk of the superior court may in the 
der of sale require the highest bidder at a re- 

ae 
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sale had pursuant to an upset bid to deposit with 
the clerk a cash bond, or, in lieu thereof at the 
option of the bidder, a surety bond, approved by 
the clerk. The bond shall be in such amount as 
the clerk deems adequate, but in no case greater 
than the amount of the bid of the person being 
required to furnish the bond. 

(d) A compliance bond, such as is provided for 
by subsections (b) and (c), shall be payable to 
the state of North Carolina for the use of the 
parties in interest and shall be conditioned on the 
principal obligor’s compliance with his bid. (1949, 
Cree 0.= Sahil.) 

Mortgager or Trustor May Make Advanced Bid.—Undej 
former § 45-28, of similar import to this and the two follow: 
ing sections, the mortgagor or trustor was entitled to procur¢ 
resales through advanced bids made in conformity with the 
statute. In re Sale of Land of Sharpe, 230 N. C. 412, 53 S 
E. (2d) 302. 
And Repeatedly Procure Resales Thereby.—The fact that 

the trustor repeatedly procured resales through the mak. 
ing of advanced bids in compliance with former § 45-2$ 
worked no legal wrong upon the cestui and was within the 
trustor’s right, even though he procured such upset bids 
for the purpose of delaying foreclosure and the recovery 
by the cestui of the indebtedness. In re Sale of Land ol 
Sharpe, 230 N. C. 412, 53 S, E. (2d) 302. 
Clerk Cannot Require Larger Deposit than That Required 

by Statute.— Under former § 45-28, it was held that the 
clerk had no authority to require a cash deposit for an up- 
set bid in excess of that prescribed by the statute, or ta 
require a person desirous of making an advance bid to de- 
posit 15% of such bid in cash or certified or cashier’s check, 
In re Sale of Land of Sharpe, 230 N. C. 425, 53) Sal Ex (2d) 
302 
Applied, as to former § 45-28, in McCullen v. Durham, 

229: N. C.. 418, 50 S. EB. (2d) 511. 

§ 45-21.28. Separate upset bids when real prop- 
erty sold in parts; subsequent procedure-——When 
real property is sold in parts, as provided by G.'S. 
§ 45-21.8, the sale and each subsequent resale, of 
any such part is subject to a separate upset bid; 
and, to the extent the clerk of the superior court 
having jurisdiction deems advisable, the sale of 
each such part shall thereafter be treated as a 
separate sale for the purpose of determining the 
procedure applicable thereto. (1949, c. 720, s. 1.) 

§ 45-21.29. Resale of real property; jurisdiction; 
procedure.—(a) When an upset bid on real prop- 
erty is submitted to the clerk of the superior 
court, together with a compliance bond if one is 
required, the clerk shall order a resale. 

(b) Notice of any resale to be held because of 
an upset bid shall— 

(1) Be posted, at the courthouse door in the 
county in which the property is situated, for 
fiiteen days immediately preceding the sale. 
(2) And in addition thereto, 

a. If a newspaper qualified for legal ad- 
vertising is published in the county, 
the notice shall be published in such 
a newspaper once a week for at least 
two successive weeks; but 

b. If no such newspaper is published in 
the county, the notice shall be posted 
at three other public places in the 
county for fifteen days immediately 
preceding the sale. 

(c) When the notice of resale is published in a 
newspaper, 

(1) The period from the date of the first 
publication to the date of the last publication, 
both dates inclusive, shall not be less than 
eight days, including Sunday, and 
(2) The date of the last publication shall not 
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be more than seven days preceding the date 

of sale. 

(d) When the real property to be resold is sit- 

uated in more than one county, the provisions of 

subsections (b) and (c) shall be complied with 

jn each county in which any part of the property 

is situated. 

(e) The person holding the resale shail report 

the resale in the same manner as required by G. 

S. § 45-21.26. 
(f) When there is no bid at a resale other than 

the upset bid resulting in such resale, the person 

who made the upset bid is deemed the highest 

bidder at the resale. Such resale remains subject 

to other upset bids and resales pursuant to this 

article. 

(g) Resales may be had as often as upset bids 

are submitted in compliance with this article. 

(h) Except as otherwise provided in this sec- 

tion, all the provisions of this article applicable 

to an original sale are applicable to resales. 

(i) The clerk of the superior court shall make 

all such orders as may be just and necessary to 

safeguard the interests of all parties, and shall 

have authority to fix and determine all nec- 

essary procedural details with respect to resales 

in all instances in which this article fails to 

make definite provision as to such procedure. 

(1949, c. 720, s. 1.) 

Clerk Must Order Resale Each Time Upset Bid Is Placed. 

—Under former § 45-28 it was held that the clerk of the 

superior court was required to order a resale of property 

foreclosed under power contained in a deed of trust each 

time an advance bid was made in accordance with the 

statute, regardless of how often an upset bid may be placed. 

In re Sale of Land of Sharpe, 230 N. C. 412, 53 S. E. (2d) 

302. See notes to § 45-21.27. 

He May Not Make Orders Abrogating Rights Conferred by 

Statute. —The provision of former § 45-28 that the clerk 

should make such orders as may be just and necessary to 

safeguard the interests of all parties did not authorize him 

to enter orders abrogating rights conferred by the statute. 

In re Sale of Land of Sharpe, 230 N. C. 412, 53'S: E. (2d) 

302. 

§ 45-21.30. Failure of bidder to make cash de- 

posit or to comply with bid; resale—(a) If the 

terms of a sale of real or personal property re- 

quire the highest bidder to make a cash deposit 

at the sale, and he fails to make such required 

deposit, the person holding the sale shall at the 

same time and place again offer the property for 

sale. 

(b) When the highest bidder at a sale of per- 

sonal property for cash fails to pay the amount 

of his bid, the person holding the sale shall at 

the same time and place again offer the property 

for sale. In the event no other bid is received, 

a new sale may be advertised in the regular 

manner provided by this article for an original 

sale. 
(c) When the highest bidder at a sale or resale 

of real property fails to comply with his bid up- 

on tender to him of a deed for the property or 

after a bona fide attempt to tender such deed, 

the person authorized to sell the property may 

hold a resale. The procedure for such resale is 

the same in every respect as is provided by this 

article in the case of an original sale of real prop- 

erty except that the provisions of G. S. § 45- 

21.29 (b), (c) and (d) apply with respect to the 

pene and publishing of the notice of such re- 

sale. 
(d) A defaulting bidder at any sale or resale 
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is liable on his bid, and in case a resale is had 

because of such default, he shall remain liable to 

the extent that the final sale price is less than 

his bid plus all costs of such resale or resales. 

(e) Nothing in this section deprives any person 

of any other remedy against the defaulting bidder. 

(1949, c./720, 8. 1.) 

§ 45-21.31. Disposition of proceeds of sale; pay- 

ment of surplus to clerk.—(a) The proceeds o 

any sale shall be applied by the person making 

the sale, in the following order, to the payment 

of— 
(1) Costs and expenses of the sale, including 

the trustee’s commission, if any, and a rea- 

sonable auctioneer’s fee if such expense has 

been incurred; 

(2) Taxes due and unpaid on the property 

sold, as provided by G. S. § 105-408, if the 

property sold is real property; 

(3) Special assessments, or any installments 

thereof, against the property sold, which are 

due and unpaid, as provided by G. S. § 105- 

408, if the property sold is real property; 

(4) The obligation secured by the mortgage, 

deed of trust or conditional sale contract. 

(b) Any surplus remaining after the applica- 

tion of the proceeds of the sale as set out in sub- 

section (a) shall be paid to the person or persons 

entitled thereto, if the person who made the sale 

knows who is entitled thereto. Otherwise, the 

surplus shall be paid to the clerk of the superior 

court of the county where the sale was had— 

(1) In all cases when the owner of the 

property sold is dead and there is no quali: 

fied and acting personal representative of his 

estate, and 

(2) In all cases when he is unable to locati 

the persons entitled thereto, and 

(3) In all cases when the mortgagee, truste 

or vendor is, for any cause, in doubt as t 

who is entitled to such surplus money, and 

(4) In all cases when adverse claims theret 

are asserted. 

(c) Such payment to the clerk discharges th 

mortgagee, trustee or vendor from liability to th 

extent of the amount so paid. 

(d) The clerk shali receive such money fro? 

the mortgagee, trustee or vendor and shail exe 

cute a receipt therefor. 

(e) The clerk is liable on his official bond fe 

the safekeeping of money so received until it — 

paid to the party or parties entitled thereto, « 

until it is paid out under the order of a court | 

competent jurisdiction. (1949, c. 720, s. 109) 

§ 45-21.32. Special proceeding to 

ownership of surplus—(a) A special proceedi 

may be instituted before the clerk of the superi 

court by any person claiming any money, or p@ 

thereof, paid into the clerk’s office under G. : 

§ 45-21.31, to determine who is entitled thereto: 

(b) All other persons who have filed with t 

clerk notice of their claim to the money or a 

part thereof, or who, as far as the petitioner’ 

petiticners know, assert any claim to the mon 

or any part thereof, shall be made defendants | 

the proceeding. 

(c) If any answer is filed raising issues of fi 

as to the ownership of the money, the proceedi 

shall be transferred to the civil issue docket. 

the superior court for trial. When a proceed? 
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is so transferred, the clerk may require any party 
to the proceeding who asserts a claim to the fund 
by petition or answer to furnish a bond for costs 
in the amount of $200.00 or otherwise comply 
with the provisions of G. S. § 1-109. 

(d) The court may, in its discretion, allow a 
reasonable attorney’s fee for any attorney ap- 
pearing in behalf of the party or parties who pre- 
vail, to be paid out of the funds in controversy, 
and shall tax all costs against the losing party or 
parties who asserted a claim to the fund by peti- 
tion or answer. (1949, c. 720, s. 1.) 

§ 45-21.33. Final report of sale of real property. 
—(a) A person who holds a sale of real prop- 
erty pursuant to a power of sale shall file with 
the clerk of the superior court of the county 
where the sale is held a final report and account 
of his receipts and disbursements within thirty 
days after the receipt of the proceeds of such: 

sale. Such report shall show whether the prop- 
erty was sold as a whole or in parts and whether 
all of the property was sold. The report shail 
also show whether all or only a part of the obli- 

sation was satisfied with respect to which the 
power of sale of property was exercised. 

(b) The clerk shall audit the account and re- 
cord it. 

(c) The person who holds the sale shall also 
ale with the clerk— 

(1) A copy of the notices of sale and resale, 
if any, which were posted, and 
(2) A copy of the notices of sale and resale, 
if any, which were published in a newspaper, 
together with an affidavit of publication there- 
of, if the notices were so published. 

(d) The clerk’s fee for auditing and recording 
he final account is a part of the expenses of the 
ale, and the person holding the sale shall pay 
he clerk’s fee as part of such expenses. (1949, 
720, s. 1.) 

Art. 2B. Injunctions; Deficiency Judgments. 

§ 45-21.34. Enjoining mortgage sales or con- 
irmations thereof on equitable grounds.—Any 
ywner of real estate, or other person, firm or 
orporation having a legal or equitable interest 
herein, may apply to a judge of the superior 
jourt, prior to the confirmation of any sale of 
“ich real estate by a mortgagee, trustee, commis- 

ioner or other person authorized to sell the same, 

9 enjoin such sale or the confirmation thereof, 
ipon the ground that the amount bid or price 
tiered therefor is inadequate and inequitable and 

vill result in irreparable damage to the owner 
r other interested person, or upon any other 

egal or equitable ground which the court may 
leem sufficient: Provided, that the court or judge 
Mjoining such sale or the confirmation thereof, 
Vhether by a temporary restraining order or in- 
unction to the hearing, shall, as a condition pre- 
edent, require of the plaintiff or applicant such 
iond or deposit as may be necessary to indemnify 
md save harmless the mortgagee, trustee, cestui 

jue trust, or other person enjoined and affected 
hereby against costs, depreciation, interest and 
ther damages, if any. which may result from the 
fanting of such order or injunction: Provided 
urther, that in other respects the procedure shall 

as is now prescribed by law in cases of in- 
unction and receivership, with the right of ap- 
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peal to the supreme court from any such order 
or injunction. (1933, c. 275, s. 1; 1949, c. 720, s. 3.) 

Cross Reference.—As to effective date and application 
of act inserting this article, see note under § 45-21.1. 

Editor’s Note.—Prior to the 1949 amendment, effective 
as of Jan. 1, 1950, this section appeared as § 45-32. 

§ 45-21.35. Ordering resales before confirma- 
tion; receivers for property; tax payments.—The 
court or judge granting such order or injunction, 
or before whom the same is returnable, shall have 
the right before, but not after, any sale is con- 
firmed to order a resale by the mortgagee, trustee, 
commissioner, or other person authorized to make 
the same in such manner and upon such terms 
as may be just and equitable: Provided, the 
rights of all parties in interest, or who may be 
affected thereby, shall be preserved and protected 
by bond or indemnity in such form and amount 
as the court may require, and the court or judge 
may also appoint a receiver of the property or 

the rents and proceeds thereof, pending any sale 
or resale, and may make such order for the pay- 
ment of taxes or other prior lien as may be nec- 

essary, subject to the right of appeal to the su- 
preme court in all cases. (1933, c. 275, s. 2; 1949, 
ce GeO mses.) 

Editor’s Note.—Prior to the 1949 amendment, effective as 
of Jan. 1, 1950, this section appeared as § 45-33, 

§ 45-21.36. Right of mortgagor to prove in de- 
ficiency suits reasonable value of property by way 
of defense——When any sale of real estate or per- 
sonal property has been made by a mortgagee, 
trustee, or other person authorized to make the 
same, at which the mortgagee, payee or other 
holder of the obligation thereby secured becomes 
the purchaser and takes title either directly or in- 
directly, and thereafter such mortgagee, payee or 

other holder of the secured obligation, as afore- 
said, shall sue for and undertake to recover a de- 
ficiency judgment against the mortgagor, trustor 

or other maker of any such obligation whose 
property has been so purchased, it shall be com- 
petent and lawful for the defendant against whom 
such deficiency judgment is sought to allege and 
show as matter of defense and off-set, but not by 
way of counter-claim, that the property sold was 
fairly worth the amount of the debt secured by 
it at the time and place of sale or that the amount 
bid was substantially less than its true value, and, 
upon such showing, to defeat or off-set any de- 
ficiency judgment against him, either in whole or 

in part: Provided, this section shall not affect 
nor apply to the rights of other purchasers or 
of innocent third parties, nor shall it be held to 
affect or defeat the negotiability of any note, bond 
or other obligation secured by such mortgage, 
deed of trust or other instrument: Provided, 
further, this section shall not apply to foreclosure 
sales made pursuant to an order or decree of 
court nor to any judgment sought or rendered 
in any foreclosure suit nor to any sale made and 
confirmed prior to April 18, 1933. (1933, c. 275, 
Go21949..c. 720.5. 32) 

Editer’s Note.—Prior to the 1949 amendment, effective as 
of Jan. 1, 1950, this section appeared as § 45-34. 

§ 45-21.37. Certain sections not applicable to 
tax suits—Sections 45-21.34 through 45-21.36 do 
not apply to tax foreclosure suits or tax sales. 
(1933, c. 275, s. 4; 1949, c. 720, s. 3.) 
Editor’s Note.—The 1949 amendment, effective as of Jan. 

1, 1950, rewrote § 45-35 to appear as this section. 
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§ 45-21.38. Deficiency judgments abolished where 

mortgage represents part of purchase price; de- 

ficiency judgment under conditional sale contract. 

—In all sales of real property by mortgagees 

and/or trustees under powers of sale contained 

in any mortgage or deed of trust executed after 

February 6, 1933, or where judgment or decree 

is given for the foreclosure of any mortgage exe- 

cuted after February 6, 1933, to secure payment 

of the balance of the purchase price of real prop- 

erty, the mortgagee or trustee of holder of the 

notes secured by such mortgage or deed of trust 

shall not be entitled to a deficiency judgment on 

account of such mortgage, deed of trust or obli- 

gation secured by the same: Provided, said evi- 

dence of indebtedness shows upon the face that 

jt is for balance of purchase money for real es- 

tate: Provided, further, that when said note or 

notes are prepared under the direction and su- 

pervision of the seller or sellers, he, it, or they 

shall cause a provision to be inserted in said note 

disclosing that it is for purchase money of real 

estate: in default of which the seller or sellers 

shall be liable to purchaser for any loss which he 

might sustain by reason of the failure to insert 

said provision as herein set out. 

Whenever a power of sale contained in a condi- 

tional sale contract, or granted by statute with 

respect thereto, is exercised, and the proceeds of 

such sale are not sufficient to defray the expenses 

thereof, and also the expenses of retaking, keep- 

ing and storing the goods and the balance due 

upon the purchase price, the seller may recover 

the deficiency from the buyer, or from anyone 

who has succeeded to the obligations of the 

buyer. (1933, c. 36; 1949, c. 720, s. 3; c. 856.) 

Editor’s Note.—Prior to the first 1949 amendment, effec- 

tive as of Jan. 1, 1950, the first paragraph of this section 

appeared as § 45-36. The second paragraph was derived 

from the second 1949 act cited to the section and became 

effective April 8, 1949. 

Foreign Executed Mortgage on Foreign Realty.— 

This section does not limit the jurisdiction of the federal 

district court in an action by a nonresident for a deficiency 

judgment amounting to $3,000 where the land mortgaged was 

in Virginia and the deed of trust signed by defendant was 

a Virginia contract securing notes signed by defendant and 

made payable at a bank in Roanoke, Virginia. Bullington 

vy. Angel, 56 F. Supp. 372, affirmed in Angel v. Bulling- 

ton, 150 F. (2d) 679, holding that this section did not bar 

action in federal district court in North Carolina for de- 

ficiency judgment under a contract executed in Virginia 

and valid there. But see Angel v. Bullington, 330 U. S. 

193, 67) Sy Cte 0575. 911 Lye Ed. 557, reversing such case on the 

ground that the decision of the North Carolina supreme 

court denying a deficiency judgment in a previous suit on 

the same contract was res judicata. 

For a leading article criticizing the decision in Angel v. 

Bullington, 330 U. S. 183, 67 S. Ct. 657, 91 L,. Ed. 557, see 

26 N. C. Law Rev. 29. For further comment on this case, see 

2% N. C. Law Rev. 60. 

Art. 2C. Validating Sections; Limitation of Time 

for Attacking Certain Foreclosures. 

§ 45-21.89. Limitation of time for attacking cer- 

tain foreclosures on ground trustee was agent, 

etc., of owner of debt—1. No action or proceed- 

ing shall be brought or defense or counterclaim 

pleaded later than one year after March 14, 1941 

jn which a foreclosure sale which occurred prior 

to January 1, 1941, under a deed of trust convey- 

ing real estate as security for a debt is attacked 

or otherwise questioned upon the ground that the 

trustee was an officer, director, attorney, agent or 

employee of the owner of the whole or any part 

of the debt secured thereby, or upon the ground 
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that the trustee and the owner of the debt or any 

part thereof have common officers, directors, at~ 

torneys, agents or employees. 

9. This section shall not be construed to give 

or create any cause of action where none existed 

before March 14, 1941, nor shall the limitation 

provided in subsection one hereof have the effect 

of barring any cause of action based upon grounds. 

other than those mentioned in said section, unless 

the grounds set out in subsection one are an es~ 

sential part thereof. ‘ 

3. This section shall not be construed to en~ 

large the time in which to bring any action or 

proceeding or to plead any defense or counter- 

claim; and the limitation hereby created is in 

addition to all other limitations now existing. 

(1941, c. 202; 1949, c. 720, s. 4.) 

Cross Reference.—As to effective date and application of 

act inserting this article, see note to 8 45-21.1. 

Editor’s Note.—Prior to the 1949 amendment, 

Jan. 1, 1950, this section appeared as § 45-22. 
effective 

§ 45-21.40. Real property; validation of deeds 

made after expiration of statute of limitations 

where sales made prior thereto.—In all cases 

where sales of real property have been made 

under powers of sale contained in mortgages of 

deeds of trust and such sales have been made 

within the times which would have been allowed 

by the statute of limitations for the commence- 

ment of actions to foreclose such mortgages of 

deed of trust, and the execution and delivery of 

deeds in consummation of such sales have been 

delayed until after the expiration of the period 

which would have been allowed by the statute of 

limitations for the commencement of actions tc 

foreclose such mortgages or deeds of trust as 

result of the filing of raised or increased bids 

such deeds in the exercise of the power of sale 

are hereby validated and are declared to have the 

same effect as if they had been executed ane 

delivered within the period allowed by the statute 

of limitations for the commencement of action: 

to foreclose such mortgages or deeds of trust 

(1943, c. 16, s. 2; 1949, c. 720, s. 4.) 
Editer’s Note.—Prior to the 1949 amendment, 

Jan. 1, 1950, this section appeared as § 45-26.1. 

effectiy 

§ 45-21.41. Orders signed on days other thai 

first and third Mondays validated; force and ef 

fect of deeds.—In all actions for the foreclosur 

of any mortgage or deed of trust which has here 

tofore been instituted and prosecuted before th 

clerk of the superior court of any county 1 

North Carolina, wherein the judgment confirmin 

the sale made by the commissioner appointed i 

said action, and ordering the said commission¢ 

to execute a deed to the purchaser, was signé 

by such clerk on a day other than the first « 

third Monday of a month, such judgment of co: 

firmation shall be and is hereby declared to 1 

valid and of the same force and effect as thoug 

signed and docketed on the first or third Mo 

day of any month, and any deed made by al 

commissioner or commissioners in any such a 

tion where the confirmation of sale was made | 

a day other than a first or third Monday of t 

month shall be and is hereby declared to ha 

the same force and effect as if the same we 

executed and delivered pursuant to a judgment’ 

confirmation properly signed and docketed 

the clerk of the superior court on a first or th’ 
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Monday of the month. (1923, c. 53, s. 1; 1949, 
65:720,)s74; CaS. 12598(a);) 

Editer’s Note.—Prior to the 1949 amendment, 
Jan. 1, 1950, this section appeared as § 45-31. 

§ 45-21.42. Validation of deeds where no order 
or record of confirmation can be found.—In all 
cases prior to the first day of March, one thou- 
sand nine hundred and forty-five where sales of 
property have been made under the power of sale 
contained in any deed of trust, mortgage or other 
instrument conveying property to secure a debt 
or other obligation, or where such sales have 
been made pursuant to an order of court in fore- 
closure proceedings and deeds have been executed 
by any trustee, mortgagee, commissioner, or per- 
son appointed by the court, conveying the prop- 
erty, or security, described therein, and said deed, 
or other instrument so executed, containing the 
Droperty described therein, to the highest bidder 
or purchaser of said sale and such deed, or other 
nstrument, contains recitals to the effect that 
said sale was reported to the clerk of the superior 
ourt, or to the court, and/or such sale was duly 
confirmed by the clerk of the superior court, or 
‘court, then and in that event all such deéds, con- 
reyances, or other instruments, containing such 
ecitals are declared to be lawful, valid and bind- 
ng upon all parties to the proceedings, or par- 
ies named in such deeds of trust, mortgages, or 
ther orders or instruments, and are hereby de- 
lared to be effective and valid to pass title for 
he purpose of transferring title to the purchasers 
it such sales with the samme force and effect as 
f an order of confirmation had been filed in the 
fice of the clerk of superior court, or with the 
court, together with all necessary reports and 
ther decrees and to the same effect as if a rec- 
rd had been made in the minutes of the court of 
uch orders, decrees and confirmations, provided 
hat nothing contained in this section shall be 
onstrued as applicable to or affecting pending 
tigation. (1945, c. 984; 1949, c. 720, s. 4.) 

Editor’s Note.—Prior to the 1949 amendment, 
an, 1, 1950, this section appeared as § 45-36.1, 

effective 

effective 

Art. 3. Mortgage Sales. 

§ 45-22: Transferred to § 45-21.39 by Session 
4zaws 1949, c. 720, s. 4. 

Editor’s Note.—The transferring act is effective as of Jan. 
, 1950. 

§§ 45-23 to 45-26: Repealed by Session Laws 
949, c. 720, s. 5. 

Editor’s Note.—The repealing act provides that “the 
resent law shall remain in effect for the completion of sales 
mder power of sale to which this act, under section 6, does 
ot apply.” Section 6 of the act provides: “This act does 
ot apply to any sale commenced prior to the effective date 
f this act. For the purposes of this section, a sale has 
€en commenced if a notice of sale has been posted or 
ublished.” And section 7 provides: “This act shall become 
ffective Jan. 1, 1950.” 

'§ 45-26.1: Transferred to § 45-21.40 by Session 
aws 1949, c. 720, s. 4. 
Editor’s Note.—The transferring act is effective as of 
an. 1, 1950. 

§§ 45-27 to 45-30: Repealed by Session Laws 
949, c. 720, s. 5. 
Editor’s Note.—The repealing act is effective as of Jan. 
, 1950. See note under §§ 45-23 to 45-26, 
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§ 45-31: Transferred to § 45-21.41 by Session 
Laws 1949, c. 720, s. 4. 

Editor’s Note.—The transferring act is 
Jan. 1, 1950. 

§ 45-32: Transferred to § 45-21.34 by Session 
Laws 1949, c. 720, s. 3. 

Editor’s Note.—The 
Jan. 1, 1950, 

§ 45-33: Transferred to § 45-21.35 by Session 
Laws 1949, c. 720, s. 3. 

Editor’s Note.—The transferring act is effective as of 
Jan. 1, 1950, 

§ 45-34: Transferred to § 45-21.36 by Session 
Laws 1949, ¢. 720, s. 3. 

Editor’s Note.—The transferring act is effective as of 
Jan. 1, 1950, 

§ 45-35: Transferred to § 45-21.37 by Session 
Laws 1949, c. 720, s. 3. 

Editor’s Note.—The transferring act is effective ag of 
Jan. 1, 1950, 

§ 45-36: Transferred to § 45-21.38 by Session 
Laws 1949, c. 720, s. 3. 

Editor’s Note.—The 
Jan. 1, 1950, 

§ 45-36.1: Transferred to § 45-21.42 by Session 
Laws 1949, c. 720, s. 4. 

Editor’s Note.—The transferring act is effective as of 
Jan. 1, 1950, 

effective as of 

transferring act is effective as of 

transferring act is effective as of 

Art. 4. Discharge and Release. 

§ 45-37. Discharge of record of mortgages and 
deeds of trust. 

This subsection shall be applicable from and 
after one year from the date of the ratification of 
this act to all instruments executed prior to the 
enactment of chapter one hundred and ninety-two 
of the Public Laws of one thousand nine hundred 
and twenty-three, and any person affected hereby 
shall have until said date to file the affidavit with 
the register of deeds referred to herein or make 
the entry on the margin of the record as herein 

provided for; provided, also, that this subsection 
shall be applicable from and after July ist, 1947, 
to all instruments executed subsequent to March 
6th, 1923, and prior to January 2nd, 1924, and any 
person affected by this proviso shall have until 
July 1st, 1947, to file the affidavit with the register 
of deeds referred to herein or make the entry on 
the margin of the record as herein provided for. 
(Rev., s. 1046; Code, s. 1271, 1870-1, c. 217; 1891, 
c. 180; 1893, c. 36; 1901, c. 46; 1917, c. 49, s. 1; 
LOM eeer lb Use Saunt: 1923) CrLOee Ste dk 1923tel 195) 
1935, c. 47; 1945, c. 988; 1947, c. 880; C. S. 2594.) 

Editor’s Note.— 1 
The 1945 amendment, ratified March 20, 1945, added the 

first part of the above sentence at the end of subsection ae 
and the 1947 amendment added the proviso. As the rest of 
the section was not affected by the amendments only this 
sentence is set out. 

For brief comment on the 1947 amendment, see 25 N. C. 
Law Rev. 407. 
Not Retroactive.— 
It has been uniformly held [before the 1945 and 1947 

amendments] that subsection 5 of this section is prospective 
and does not apply to mortgages, deeds of trust or other 
instruments securing the payment of money which were 
executed prior to the enactment of the statute. ‘Thomas 
v. Myers, 229 N. C. 234, 49 S. EB. (2d) 478. But see amend- 
ments of 1945 and 1947, : 
The primary purpose sought to be accomplished by the 

fifth clause of this section was to promote freer market- 
ability in cases where old and unsatisfied mortgages and 
deeds of trust, securing debts, were hampering real estate 
transaction, and this economic purpose is adequately ac- 
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complished by furnishing protection to parties who extend 

credit or purchase for a valuable consideration “from and 

after” the expiration of the fifteen year period. Smith 

v. Davis, 228 N. C. 172, 45 S. E. (2d) 51, 174. A. T. R. 

643. 

The first clause of the caption or title of the act from 

which the fifth clause of this section is derived indicates 

the primary purpose of the act, that is, to facilitate the 

examination of titles. Id. 

Subsection 5 Does Not Protect Persons Purchasing or 

Extending Credit within Fifteen Year Period.—Subsection 

5 of this section was not enacted for the purpose of pro- 

tecting parties who extend credit or purchase for a valuable 

consideration within the fifteen year period fixed by the 

statute, but only “from and after” its expiration. ‘Thomas 

v. Myers, 229 N. C. 234, 49 S. E. (2d) 478. 

The presumption of payment of a mortgage or deed of 

trust provided for in the fifth clause of this section arises 

in favor of creditors or purchasers for valuable consideration 

from the mortgagor or trustor who extend credit or purchase 

after the expiration of the fifteen year period, and does not 

arise in favor of those who become creditors or purchasers 

for valuable consideration prior thereto. Smith vy. Davis, 

928 N. C. 172, 45 S. EB. (2d) 51, ‘174 7A. L. R. 643. 

Removal of Deed of Trust as Cloud on Title——Where a 

deed of trust is executed subsequent to the effective date 

of subsectiog 5 of this section, and the note thereby secured 

falls due more than fifteen years prior to plaintiffs’ pur- 

chase of the property, and no affidavit is filed or marginal 

entry is made on the record by the ‘register of deeds as re- 

quired by the statute, plaintiffs are entitled to have the 

deed of trust removed in so far as it constitutes a cloud 

on their title. Thomas v. Myers, 229 N. C. 234, 49 Ss: 

(2d) 478. 

§ 45-37.1. Validation of certain entries of can- 

cellation made by beneficiary or assignee instead 

cf trustee—In all cases where, prior to January 

first, one thousand nine hundred and thirty, it ap- 

pears from the margin or face of the record in the 

office of the register of deeds of any county in this 

state that the original beneficiary named in any 

deed of trust, trust indenture, or other instrument 

intended to secure the payment of money and con- 

stituting a lien on real estate, or his assignee of 

record, shall have made an entry purporting to 

fully satisfy and discharge the lien of such instru- 

ment, and such entry has been signed by the origi- 

nal payee and beneficiary in said deed of trust, or 

other security instrument, or by his assignee of 

record, or by his or their properly constituted of- 

ficer, agent, attorney, or legal representatives, and 

has been duly witnessed by the register of deeds 

or his deputy, all such entries of cancellation and 

satisfaction are hereby validated and made full, 

sufficient and complete to release, satisfy and dis- 

charge the lien of such instrument, and shall have 

the same effect as if such entry had been made and 

signed by the trustee named in said deed of trust, 

or other security instrument, or by his duly ap- 

pointed successor or substitute. (1945, c. 986.) 

§ 45-38. Entry of foreclosure.—In case of fore- 

closure of any deed of trust, or mortgage, the 
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trustee or mortgagee shall enter upon the margin 

of the record thereof the fact of such foreclosure 

and the date when, and the person to whom, a 

conveyance was made by reason thereof. In the 

event the entire obligation secured by a mort- 

gage or deed of trust is satisfied by a sale of 

only a part of the property embraced within the 

terms of the mortgage or deed of trust, the trus- 

tee or mortgagee shall make an additional nota- 

tion as to which property was sold and which 

was not sold. (1923, c. 192, s. 2; 1949, c. 720, 

s. 2; C. S. 2594(a).) 

Editor’s Note.—The 1949 amendment, effective Jan. 1, 

1950, added the second sentence. Section 6 of the amendatory 

act provides that it shall not apply to any salv commenced 

prior to said effective date. For brief comment on the 

amendment, see 27 N, C. Law Rey. 479. 

§ 45-89: Repealed by Session Laws 1949, c. 

720, s. 5. 
Editor’s Note.—The repealing act is effective as of Jan. 

1, 1950. See note under §§$ 45-23 to 45-26. 

§ 45-42.1. Corporate cancellation of lost mort- 

gages by register of deeds.—Upon affidavit of the 

secretary and treasurer of a corporation showing 

that the records of such corporation show that 

such corporation has fully paid and satisfied all of 

the notes secured by a mortgage or deed of trust 

executed by such corporation and such payment 

and satisfaction was made more than twenty-five 

years ago, and that such mortgage or deed of trust 

was made to a corporation which ceased to exist 

more than twenty-five years ago, and such affidavit 

shall further state that the records of such corpo- 

ration show that no payments have been made on 

such mortgage by the corporation executing such 

mortgage or deed of trust for twenty-five years, 

the register of deeds of the county in which such 

mortgage or deed of trust is recorded is authorized 

and empowered to file such affidavit and record 

the same in his office and make reference thereto 

on the margin of the record in which the said 

mortgage or deed of trust is recorded, and, upon 

making such entry, the said mortgage or deed of 

trust shall be deemed to be cancelled and satisfiec 

and the said register of deeds is hereby authorizec 

to cancel the same of record: Provided, that this 

section shall not apply to any mortgagor corpora: 

tion except those in which the state of North Caro 

lina owns more than a majority of the capita 

stock and shall not apply to any mortgage or deec 

of trust in which the principal amount securec 

thereby exceeds the sum of fifteen thousand dol 

lars: Provided, such cancellation shall not bar any 

action to foreclose such mortgage or deed of trus 

instituted within ninety days after the same is can) 

celled. (1945, c. 1090.) 

228 
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Chapter 46. Partition. 

Art. 1. Partition of Real Property. 
Sec. 
46-7.1. Compensation of commissioners. 

Art. 2. Partition Sales of Real Property. 

46-28. Sale procedure. 
46-29. [Feepealed.] 
46-30. Deed to purchaser; effect of deed. 
46-31. Clerk not to appoint self, assistant or dep- 

uty to sell real property. 
46-32. [Repealed.] 

Art. 4, Partition of Personal Property. 

46-44. Sale of personal property on partition. 
46-45, 46-46. [Repealed.] 

Art. 1. Partition of Real Property. 

§ 46-3. Petition by cotenant. 

I. IN GENERAL. 

Applied in Moore v. Baker, 224 N. C. 133, 29 S. EB. (2d) 
452. 

Ill. PLEA OF SOLE SEIZIN. 

Burden of Proof.— 

Where defendants in partition deny co-tenancy and plead 
sole seizin, the burden is upon plaintiffs to show title in the 
parties by tenancy in common. Johnson y. Johnson, 229 
N. C. 541, 50 S. E. (2d) 569. 

§ 46-4. Surface and minerals in separate own- 
ers; partitions distinct. 

Applied in Buffaloe v. Barnes, 226 N. C. 313, 38 S. E. 
(2d) 222. 

§ 46-7.1. Compensation of commissioners.—The 
clerk of the superior court is hereby authorized 
to fix the compensation of commissioners for the 
partition or division of lands at a sum not in 
excess of six dollars ($6.00) per day each for the 
time devoted to the performance of their duties 
as such commissioners. (1949, c. 975.) 

§ 46-8. Oath of commissioners. — The commis 
sioners shall be sworn by a justice of the peace. 

the sheriff or any deputy sheriff of the county, or 

any other person authorized to administer oaths, 
to do justice among the tenants in common in re- 
spect to such partition, according to their best skill 

and ability. (Rev., s. 2492; Code, s. 1893; 1868-9, c. 
122, s. 2; 1945, c. 472; C. S. 3220.) 

Editor’s Note.—The 1945 amendment authorized 
and deputies to administer the oath. 

sheriffs 

_ § 46-10. Commissioners to meet and make par- 
tition; equalizing shares. 

Equality in value must be afforded by the assessment ot 
in owelty charge. Moore v. Baker, 224 N. C. 498, 502, 31 
m . (2d) 526. 

 § 46-17. Report of commissioners; contents; fil- 
ng.—The commissioners, within a reasonable 
ime, not exceeding sixty days after the notifica- 
ion of their appointment, shall make a full and 
umple report of their proceedings, under the 
lands of any two of them, specifying therein the 
Manner of executing their trust and describing 
Jarticularly the land or parcels of land divided, 
ind the share allotted to each tenant in severalty, 
with the sum or sums charged on the more valu- 
ible dividends to be paid to those of inferior 
value. The report shall be filed in the office of 
he superior court clerk: Provided, that the clerk 

9f the superior court may, in his discretion, for 
good cause shown, extend the time for the filing 

of the report of said commissioners for an ad- 
ditional period not exceeding sixty days. ‘This 
proviso shall be applicable to proceedings now 
pending for the partition of real property. (Rev., 
s. 2494; Code, s. 1896; 1868-9, c. 122, s. 5; 1949, 
CHILE? SHIZeS9) 

Editor’s Note.—The 1949 amendment added the proviso. 

§ 46-19. Confirmation and impeachment of re- 
port.—If no exception to the report of the com- 
missioners is filed within ten days, the same shall 
be confirmed. Any party after confirmation may 
impeach the proceedings and decrees for mistake, 
fraud or collusion by petition in the cause: Pro- 
vided; innocent purchasers for full value and with- 
out notice shall not be affected thereby. (Rev., 
s. 2494; Code, s. 1896; 1868-9, c. 122, s. 5; 1947, 
c. 484, s. 2; C..S. 3230.) 
The 1947 amendment substituted “ten” for “twenty’’ in 

line two. Section 5 of the amendatory act provides that 
estates, proceedings and actions pending on June 30th, 
1947, shall not be affected by its provisions, 

Art. 2. Partition Sales of Real Property. 

§ 46-25. Sale of standing timber on partition; 
valuation of life estate—When two or more per- 
sons own, as tenants in common, joint tenants or 
co-partners, a tract of land, either in possession, 

or in remainder or reversion, subject to a life 
estate, or where one or more persons own a re- 
mainder or reversionary interest in a tract of 
land, subject to a life estate, then in any such 

case in which there is standing timber upon any 
such land, a sale of said timber trees, separate 
from the land, may be had upon the petition of 
one or more of said owners, or the life tenant, 
for partition among the owners thereof, includ- 
ing the life tenant, upon such terms as the court 
may order, and under like proceedings as are 

now prescribed by law for the sale of land for 
partition: Provided, that when the land is sub- 
ject to a life estate, the life tenant shall be made 
a party to the proceedings, and shall be entitled 
to receive his portion of the net proceeds of 
sales, to be ascertained under the mortuary tables 
established by law. (Rev., s. 2510; 1895, c. 187; 
1949, c. 34; C. S. 3236.) 

Editor’s Note.—The 1949 amendment rewrote this section. 
For brief comment on the amendment, see 27 N. C. Law 
Rev. 475, 

Section Is Permissive.—The statute authorizing partition 
sale of standing timber is permissive rather than mandatory. 
Chandler vy, Cameron, 229 N. C. 62, 47 S. E. (2d) 528, 3 
AEDs (Ree (2d5712 

Provision in Judgment Requiring Actual Partition of 
Timber.—A tenant in common, without the knowledge or 
authorization of his co-tenants, contracted to sell the timber 
on the entire tract. Thereafter he joined his co-tenants in 
a timber deed to another person. In an action brought by 
the grantee in the deed against the vendee in the contract 
to sell, a provision of the judgment that if the vendee elected 
to purchase the timber covered by the contract, there should 
be actual partition of the timber between the vendee and 
the grantee, was upheld. Chandler v. Cameron, 229 N. C. 
62, 47 S. E. (2d) 528, 3 A. L. R. (2d) 571. 

§ 46-27. Sale of land required for public use 
on cotenant’s petition—When the lands of joint 
tenants or tenants in common are required for 
public purposes, one or more of such tenants, or 
their guardian for them, may file a petition veri- 
fied by oath, in the superior court of the county 
where the lands or any part of them lie, setting 
‘orth therein that the lands are required for pub- 
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and that their interests would be 

promoted by a sale thereof. Whereupon the court, 

all proper parties being before it, and the facts 

alleged in the petition being ascertained to be 

true, shall order a sale of such lands, or so much 

thereof as may be necessary. The expenses, fees 

and costs of this proceeding shall be paid in the 

discretion of the court. (Rev., s. 2518; Code, s. 

1907; 1868-9, c. 122, s. 16; 1949, c. 719, s. 2; C. 

S. 3238.) 
Editor’s Note.—The 1949 amendment, effective Jan. 1, 1950, 

struck out the words “in the manner and on the terms it 

deems expedient’? formerly ending the second sentence, 

lic purposes, 

§ 46-28. Sale procedure.—The procedure for a 

partition sale shall be the same as is provided in 

article 29A of chapter 1 of the General Statutes. 

(Rev., s. 2512; Code, ss. 1904, 1921; 1868-9, e¢. 

122, ss. 13, 31;°1949, ¢: 719, s. 2; GC. -S:"32389%) 

Editor’s Note.—The 1949 amendment, effective Jan. 1, 

1950, rewrote this section. 

§ 46-29: Repealed by Session Laws 1949, c. 

719, s. 2. 
Editor’s Note.—Section 6 of the repealing act makes it 

effective Jan. 1, 1950. : 

§ 46-30. Deed to purchaser; effect of deed.— 

The deed of the officer or person designated to 

make such sale shall convey to the purchaser such 

title and estate in the property as.the tenants in 

common, or joint tenants, and all other parties to 

the proceeding had therein. (Rev., s. 2512; Code, 

ss. 1904, 1921; 1868-9, c. 122, ss. 18, 31; 1949, c. 

719, s. 2; C. S. 3241.) 
Editor’s Note.—The 1949 amendment, 

1950, rewrote this section. 

effective Jan. 1, 
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§ 46-31. Clerk not to appoint self, assistant or 

deputy to sell real property.—No clerk of the su- 

perior court shall appoint himself or his assistant 

or deputy to make sale of any property in any 

proceeding before him. (Rev., s. 2513; Code, s. 

1906; 1868-9, c. 122, s. 15; 1899, c. 161; 1949, c. 
719, 3. 23 C!S. 3242.) 

Editor’s Note.—The 1949 amendment, 
1950, rewrote this section. 

§ 46-32: Repealed by Session Laws 1949, c. 

719 Usmee 

Editor’s Note.—Section 6 of the repealing act makes it 

effective Jan. 1, 1950. 

effective Jan. 1, 

Art. 4. Partition of Personal Property. 

§ 46-44. Sale of personal property on partition. 

—If a division of personal property owned by any 

persons as tenants in common, or joint tenants, 

cannot be had without injury to some of the par- 

ties interested, and a sale thereof is deemed nec- 

essary, the court shall order a sale to be made 

as provided in article 29A of chapter 1 of the 

(General Statutes. (Rev., s. 2519; Code, s. 1919;. 

1868-9, c. 122, s. 29; 1949, c. 719, s. 2; C. S. 3255.) 

Editor’s Note.—The 1949 amendment, effective Jan. 1, 

1950, rewrote the latter part of the section and omitted the 

former provision relating to filing report. 

§§ 46-45, 46-46: 
1949, c. 719, s. 2. 

Editor’s Note.—Section 6 of the repealing act makes it 

effective Jan. 1, 1950. 

Repealed by Session Laws 

Chapter 47. Probate and Registration. 

Art. 1. Probate. 

Validation of instruments proved before 

officers of certain ranks. 

Sec. 
47-2.1. 

Art. 3. Forms of Acknowledgment, Probate 

and Order of Registration. 

47-39. Form of acknowledgment of conveyances 

and contracts between husband and wife. 

47-40. Husband’s acknowledgment and wife’s ac- 

knowledgment before the same officer. 

47-43.1. Execution and acknowledgment of in- 

struments by attorneys or attorneys in 

fact. 

Art. 4. Curative Statutes; Acknowledgments; 

Probates; Registration. 

47-53. Probates omitting official seals, etc. 

47-64. Probates before officers, stockholders or 

directors of corporations prior to Janu- 

ary 1, 1945. 

47-108.2. Acknowledgments and examinations be- 

fore notaries holding some other office. 

47-108.3. Validation of acts of certain notaries 

public prior to November 26th, 1921. 

47-108.4. Acknowledgments, etc., of instruments 

of married women made since February 

7, 1945. 
47-108.5. Validation of certain deeds executed in 

other states where seal omitted. 

47-108.6. Validation of certain conveyances of 

foreign dissolved corporations. 

47-108.7. Validation of acknowledgments, etc., by 

deputy clerks of superior court. 

Sec. 
47-108.8. Acts of registers of deeds or deputies in 

recording plats and maps by certain 

methods validated. 

47-108.9. Validation of probate of 

pursuant to section 47-12. 

Art, 5. Registration of Official Discharges from 

the Military and Naval Forces of the 

United States. 

47-114. Payment of expenses incurred. 

instruments 

Art. 6. Execution of Powers of Attorney. 

47-115. Execution in name of either principal or 

attorney in fact; indexing in names ol 

both. 

Art. 7. Private Examination of Married 

Women Abolished. 

47-116. Repeal of laws requiring private examina 

tion of married women. . 

Art. 1. Probate. 

§ 47-1. Officials of state authorized to tak 

probate. 

A contract to sell and convey timber, in order to be er 

forceable against creditors and purchasers for value, mu 

be probated and registered as provided by this chapte 

Winston v. Williams, etc., Lbr. Co., 237 Nee Ge eos 

S? Bt) (2d) e218: 

§ 47-2. Officials of the United States, foreig) 

countries, and sister states. — The execution 4 

all such instruments and writings as are permi 
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ted or required by law to be registered may be 
proved or acknowledged before any one of the 
following officials of the United States, of the 
District of Columbia, of the several states and 
territories of the United States, of countries under 
the dominion of the United States and of foreign 
countries: Any judge of a court of record, any 
clerk of a court of record, any notary public, any 
commissioner of deeds, any commissioner of oaths, 
any mayor or chief magistrate of an incorporated 
town or city, any ambassador, minister, consul, 
vice-consul, consul general, vice-consul general, or 
commercial agent of the United States, any justice 
of the peace of any state or territory of the United 
States, any officer of the army of the United States 
or United States marine corps having the rank of 
second lieutenant or higher, any officer of the 
United States navy or coast guard having the rank 
of ensign, or higher, or any officer of the United 
States merchant marine having the rank of ensign, 
or higher. No official seal shall be required of said 
military, naval or merchant marine official, but he 
shall sign his name, designate his rank, and give 
the name of his ship or military organization and 
the date, and for the purpose certifying said ac- 
knowledgment, he shall use a form in substance 
as follows: 

(Jnstoisrtne ce day Ole ie eee = WAH reesei al DVer 
FOLEMAN GigE «ard aes , the undersigned officer, per- 
sonally appeared .......... , known to me (or 
satisfactorily proven) to be serving in or with the 
armed forces of the United States and to be the 
person whose name is subscribed to the within 
instruments and acknowledged that News. 
executed the same for the purposes therein con- 
tained. And the undersigned does further certify 
that he is at the date of this certificate a commis- 
sioned officer of the rank stated below and is in 
the active service of the armed forces of the 
United States. 

cover ececsc eos ee eevee e 

eee ee teres ecco sevreseee 

Rank of Officer and command 
to which attached. 

If the proof or acknowledgment of the execution 
of an instrument is had before a justice of the 
peace of any state of the United States other than 
this state or of any territory of the United States, 
the certificate of such justice of the peace shall be 
accompanied by a certificate of the clerk of some 
court of record of the county in which such justice 
of the peace resides, which certificate of the clerk 
shall be under his hand and official seal, to the 
effect that such justice of the peace was at the 
time the certificate of such justice bears date 
‘an acting justice of the peace of such county and 
State or territory and that the genuine signature 
of such justice of the peace is set to such certifi- 
Cate. (Rev., s. 990; 1899, c. 235, s. 5; 1905, c. 451; 
1913, c. 39, s. 1; Ex. Sess. 1913, c. 72, s. 1; 1943, c. 
459, s. 1; 1943, c. 471, s. 1; 1945, c. 6, s. 1; CS. 
3294.) 

Editor’s Note.— 
_ The 1945 amendment substituted “second lieutenant” for 
“captain’’ formerly appearing in line nineteen. It also sub- 
S&tituted “ensign” for “lieutenant, senior grade” in lines 
twenty-one and twenty-two. 
_ For comment on the 1943 amendment, see 21 N. C. Law 
Rev. 323. 

ee eeeeeeees 

TO VOLUME Two § 47-7 

§ 47-2.1. Validation of instruments proved be. 
fore officers of certain ranks.—Any instrument or 
writing, required by law to be Proved or acknowl- 
edged before an officer, which prior to the ratifica- 
tion of this section was proved or acknowledged 
before an officer of the United States army or 
United States marine corps having the rank of 
second lieutenant or higher, or any officer of the 
United States navy, United States coast guard, or 
United States merchant marine, having the rank 
of ensign or higher, is hereby validated and de- 
clared sufficient for all purposes. (1945, c. 6, s. 2.) 
§ 47-3. Commissioner appointed by clerk for 

nonresident maker.—When it appears to the clerk 
of the superior court of any county that any per- 
son nonresident of this state desires to acknowl- 
edge a power of attorney, deed or other convey- 
ance touching any real estate situated in the coun- 
ty of said clerk, he may issue a commission to a 
commissioner for receiving such acknowledgment, 
or taking such proof, and said commissioner may 
likewise take the acknowledgment and take such 
proof as to a married woman. The commissioner 
shall make certificate of acknowledgment or proof 
and shall return the same to the clerk of the su- 
perior court, whereupon he shall adjudge that such 
conveyance, power of attorney or other instrument 
is duly acknowledged or proved and shall order 
the same to be registered. (Rev., s. 991; Code, s. 
1258; 1869-70, c. 185; 1945, c. 73, s. 9:;@8S: 3295.) 
Editor’s Note.—The 1945 amendment omitted provisions re- 

lating to the private examination of the wife. 

§ 47-7. Probate where clerk is a party.—All in- 
struments required or permitted by law to be 
registered to which clerks of the superior court 
are parties, or in which such clerks are interested, 
may be proved or acknowledged and the acknowl- 
edgment of any married woman may be taken be- 
fore any justice of the peace or notary public of 
the county of said clerk which clerk may then un- 
der his hand and official seal certify to the genuine- 
ness thereof. Such proofs and acknowledgments 
may also be taken before any judge of the superior 
court or justice of the supreme court, and the in- 
struments may be probated and ordered to be 
registered by such judge or justice, in like manner 
as is provided by law for probates by clerks of the 
superior court in other cases. Provided, that noth- 
ing contained herein shall prevent the clerk of the 
superior court who is a party to any instrument, 
or who is a stockholder or officer of any bank or 
other corporation which is a Party to any instru- 
ment, from adjudicating and ordering such instru- 
ments for registration as have been acknowledged 
or proved before some justice of the peace or 
notary public. All probates, adjudications and 
orders of registration made prior to January first, 
one thousand nine hundred and thirty, by any such 
clerk of conveyances or other papers in which said 
clerk is an interested party, or other papers by any 
corporation in which such clerk also is an officer 
or stockholder, are hereby validated and declared 
sufficient for all such purposes. (Rev., s. 995; 
1891, c, 102; 1893, c. 3; 1913, c. 148. s. 1; 1921, «, 
92; 1921, c. 106, s. 2; 1939, c. 210, s. 1; 1945, c. 73, 
s. 10; C. S. 3299.) 

Editor’s Note.— 
The 1945 amendment substituted 

“privy examination,”’ 
“acknowledgment” for 



§ 47-12 

§ 47-12. Proof of attested writing—TIn all in- 

struments required or permitted by law to be reg- 

istered including deeds and mortgages on real es- 

tate executed by a married woman, where her 

husband is not the grantee, and attested by sub- 

scribing witness, the said instruments may be 

proven and probated by the oath and examination 

of such subscribing witness before any official 

authorized by law to take proof, probate or ac- 

knowledgments of such instruments, and if such 

witness is dead or out of the state, or of unsound 

mind, the execution of the same may be proven 

before any official authorized to take the proof 

and acknowledgment of such instrument by proof 
of the handwriting of such subscribing witness or 

of the handwriting of the maker, and this shall 

likewise apply to the execution of instruments by 

married women: Provided, that no instrument re- 

quired or permitted by law to be registered shall 

be proven, probated or ordered to be registered 

upon the oath and examination of a subscribing 

witness who is also the grantee named in said in- 
strument, and the registration of any instrument 

which has been proven and admitted to probate 

upon the oath and examination of a subscribing 
witness who is the grantee in said instrument 
shall be void: Provided, further, that nothing 

herein shall invalidate the registration of any 
instrument registered prior to the ninth day of 
April, A. D. one thousand nine hundred and thirty- 

fiveren( Rev), 1s. 997% 1899... 286, 95.9139 S935;1"e. 

168; 1937, c. 7; 1945, c. 73, s. 11; 1947, c. 991, s. 
1; 1949, c. 815, ss. 1, 2; C. S. 3303.) 

Editor’s Note.— 
The 1945 amendment made this section applicable to proof 

of execution of instruments by married women. 
The 1947 amendment rewrote the first sentence. 
For brief comment on the 1947 amendment, see 25 N. C. 

Taw Rev. 406. 
The 1949 amendment struck out the comma formerly 

preceding the word “including” in line three and also the 
comma formerly preceding the word ‘“‘executed” in line four. 

§ 47-13. Proof of unattested writing.—If an in- 

strument required or permitted by law to be regis- 

tered has no subscribing witness, the execution of 

the same may be proven before any official au- 

thorized to take the proof and acknowledgment of 

such instrument by proof of the handwriting of 

the maker and this shall likewise apply to proof 

of execution of instruments by married women. 

(Rev., s. 998; 1899, c. 235, s. 11; 1945, c. 73, s. 12; 

C. S. 3304.) 

Editor’s Mete.—The 1945 amendment made this section ap- 

plicable to proof of execution of instruments by married 

women. 

Art. 2. Registration. 

§ 47-17. Probate 
without livery. 

Forma! Deed Regarded as Feoffment in Enforcing Parol 

Trust._In properly constituted cases indicating the propri- 

ety of equitable relief in declaring and enforcing a parol 

trust, the formal deed by which the legal title is held is 

regarded as a feoffment not inconsistent with the trust 

sought to be established. Thompson v. Davis, 223 N. C. 

792, 795, 28 S. BH. (2d) 556. 

§ 47-18. Conveyances, cortracts to convey, and 

leases of land. 

and registration sufficient 

I. IN GENERAL, 

Editor’s Note.—As to priority by recordation, see 27 N. 
C. Law Rev. 376. As to effect of recordation on title by 
estoppel, see 27 N. C. Law Rev. 376. 
The Object of Probate and Registration.— 
This section was enacted for the purpose of providing a 
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plan and a method by which an intending purchaser or en- 

cumbrancer can safely determine just what kind of a title 

he is in fact obtaining. Chandler v. Cameron, 229 N. C. 62, 

47 S. E. (2d) 528, 3 A. I. R. (2d) 571. 

Cited in Ricks v. Batchelor, 225 N. C. 8, 33 S. E. (2d) 68; 

Carolina Power, etc., Co. v. Bowman, 228 IN, Coho aaae 

SE. (2d)odu. 

Il. REGISTRATION AS BETWEEN THE PARTIES. 

Contract Specifically Enforceable between Parties. — A 

written contract to convey standing timber is specifically en- 

forceable as between the parties without registration, and 

after registration is specifically enforceable even against 

subsequent purchasers for value. Chandler v. Cameron, 

229 N. C. 62, 47 S. E. (2d) 528, 3 A, Tee. (2d), 5/4. 

Ill. WHAT INSTRUMENTS AFFECTED. 

Exclusive Right to Sell Given by Owner of Property to 

Broker.—Where an exclusive right to sell property given 

by the owner to a real estate broker is not registered as 

required by this section, third parties may deal with the 

locus as if there were no contract, since no notice, how- 

ever full and formal, will take the place of registration. 

Eller v. Arnold, 230 N. C. 418, 53 S. E. (2d) 266. 

Plaintiff broker alleged that he had been given exclusive 

contract to sell certain property, that he secured a prospect, 

and that thereafter the prospect and another real estate 

broker entered into an agreement under which the prospect, 

after the expiration of plaintiff’s option, purchased the prop- 

erty through the other broker upon such other broker’s 

ageement to split commission. Held: In the absence of 

allegation that plaintiff’s option was registered the com- 

plaint fails to state a cause of action. Id. 

A contract to convey standing timber constitutes a con- 

tract to convey land within the meaning of this section. 

Chandler v. Cameron, 229 N. C. 62, 47 S. E. (2d) 5285 5 

A. th, (Re ded) ods 

Section Neither Requires Nor Authorizes Registration of 

Mere Personal Contract.—This section requires recorda- 

tion of all deeds, contracts to convey, and leases for more 

than three years affecting the title to real property. But 

it neither requires nor authorizes the registration of a mere 

personal contract. Chandler v. Cameron, 229 N. C. 62, 47 

S, FE. (2d) 528, 3 A. L. R. (2d) 571. 

Iv. RIGHTS OF PERSONS PROTECTED. 

This section protects purchasers for value against an un- 

registered contract to convey land, that is, where an owner 

of land contracts to convey land, such contract, until, 

registered in the county where the land lies, is ineffective 

as against any who purchases for value from him. Eller v. 

Arnold, 230 N. C. 418, 53 S. E. (2d) 266. 

Allegations that third persons conspired to deprive plain- 

tiff of his rights under an unregistered option does not state 

a cause of action against such third persons, since in the 

absence of registration such third persons have a legal 

right to deal with the property as if there were no option 

and an agreement to do a lawful act cannot constitute a 

wrongful conspiracy. Eller v. Arnold, 230, N. C. 418, 53 

S. E. (2d) 266. 
V. NOTICE. 

No Notice Will Supply Want of Registration.— 

In accord with lst paragraph in original. See State 

Trust Co. v. Braznell, 227 N. C. 211, 41 S. EB. (2d) 744; Turner 

v. Glenn, 220 N. C. 620, (2d) 197; Chandler v, 

Cameron, 229 N. C. 62, 47 S. E. (2d) 528, 3 A. L. R. (2d) 5714 

Record cf Instrument Net Required to Be Recorded Does 

Not Constitute Notice.—The record of an instrument doe: 

not constitute constructive notice, if it is not of a clas: 

which is authorized or required by law to be recorded 

Chandler v. Cameron, 229 N. C. 62, 47 So Hace ueacs 

Aree, aed) 2 o7t. 
The registration of an 

notice only when the 

instrument operates as constructiv) 

statute authorizes its registration 

and then only to the extent of those provisions which ar 

within the registration statutes. Id. by 

Registration Is Not Notice as to After-Acquired Interes 

—A written contract executed by a tenant in common, witk! 

out the knowledge or authorization of his cotenants, to sé 

the timber on the entire tract, was recorded. The tenat 

in common later acquired an additional interest in the lanr 

It was held that registration was constructive notice to @ 

subsequent purchasers as to the tenant’s original interes 

but the vendee’s right to demand conveyance of the timb 

as to the after-acquired interest rested upon the person 

contract of the vendor, which was not required to | 

recorded by this section, and therefore registration W 

not notice to subsequent purchasers as to such after-a 

quired title. Chandler v. Cameron, 929 N. C. 62; 47 Sam 

(2d) 528, 3 A. I, R. (2d) 571. 
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§ 47-20. Deeds of trust and mortgages, real 
and personal. 

I. IN GENERAL. 

Editor’s Note——As to effect of recordation statutes on 
mortgages and sales of automobiles on credit, see 26 N. C. 
Law Rey. 173. As to mortgages, deeds of trust and other 
encumbrances created on personal property while such 
property is located in another state, see § 44-38.1, discussed 
in 27 N. C. Law Rev. 440. 

Cited in Universal Finance Co. y. Clary, 227 N. C. 247, 
41 S. E. (2d) 760; General Finance, etc., Corp. v. Guthrie, 
eof Ne C0430, 420 Si Ee (2d) 60, 

Il, INSTRUMENTS AFFECTED. 

Section Makes No Exception in Favor of Mortgage Exe- 
cuted in Another State.—The uniform sales act of the state 
wherein the property was purchased and the conditional 
sales contract registered in accordance with its laws can- 
not be given an effect contrary to the provisions of our 
registration statutes, this section and § 47-23, since our 
statutes make no exception in favor of a, conditional sale 
contract or chattel mortgage executed and effected in another 
state when the property embraced in such instrument is 
subsequently brought into this state. Universal C. I. T. 
Credit Corp, v. Walters, 230 N. C. 443, 53 S. E. (2d) 520. 
See § 44-38.1. 

Personal Property in State Temporarily.—Where personal 
property subject to a conditional sale contract or chattel 
mortgage is brought into this state by the nonresident 
purchaser while he is on a temporary visit, the personalty 
does not acquire a situs here within the meaning of our 
registration statute, and such lien is not required to be 
registered in any county of this state. Universal C, I. T. 
Credit Corp. v. Walters, 230 N. C. 443, 53 S. E. (2d) 520. 
See § 44-38, 

§ 47-22. Counties may provide for photographic 
or photostatic registration. 

For subsequent statute providing for photographic re- 
cording, see §§ 153-9.1 to 153-9.7. 

§ 47-23. Conditional sales of personal property. 
Editor’s Note.—As to effect of recordation statutes on 

mortgages and sales of :utomobiles on credit, see 26 N. C. 
Taw Rey. 173. 

Laws cf Foreign State Cannot Alter Effect of Section.— 

The uniform sales act of the state wherein the property was 
purchased and the conditional sales contract registered in 
accordance with its laws cannot be given an effect contrary 
to the provisions of our registration statutes, § 47-20 and 
this section since our statutes make no exception in favor 
of a conditional sale contract or chattel mortgage executed 
and effected in another state when the property embraced 
in such instrument is subsequently brought into this state. 
Universal C. I. T. Credit Corp. v. Walters, 230 N. C. 443, 
$3. S. E. (2d) 520. See § 44-38.1, 
Property Temporarily in State.—Where personal property 

subject to a conditional sale contract or chattel mortgage 
is brought into this state by the nonresident purchaser 
while he is on a temporary visit, the personalty does not 
acquire a situs here within the meaning of our registration 
statute, and such lien is not required to be registered in 
any county of this state. Universal C. I. T. Credit Corp. 
v. Walters, 230 N. C. 443, 53 S. E. (2d) 520. See § 44-38.1. 
An automobile purchased by a nonresident in another state 

and subject to a conditional sale contract, registered in ac- 
cordance with the laws of such other state, was brought in- 
to this state by the nonresident while on a temporary visit. 
The automobile was seized under execution of a judgment 
Obtained here against the nonresident. Held: The lien 
of the conditional sale contract is superior to the lien ob- 
tained by levy under execution, Universal C. I. T. Credit 
Corp. v. Walters, 230 N. C. 443, 53 S. E, (2d) 520, 

§ 47-26. Deeds of gift. 
Editer’s Note.— 

A deed of gift is absolutely void, when not registered 
Within two years after its making. Ferguson y. Ferguson, 
mo N. C. 375, 35'S. EB. (2d) 231. 
Unregistered Deed Void Ab Initio after Two Years.—Be- 

tween the parties thereto a deed of gift, not registered, is 
food during the two years after the making of it, but up- 
on failure to register it within such time, it becomes void 
ab initio and title vests in grantor. Winstead v. Woolard, 
223 N. C. 814, 28 S. E. (2d) 507. 
Evidence held to support finding that instrument was exe- 

cuted for valuable consideration and therefore not void un- 
der this section, Cannon vy. Blair, 229 N. C. 606, 50 S. E. 
(2d) 732. 

TO VOLUME TWO 

§ 47-27. Deeds of easements. 
The provision of this section exempting decrees of con- 

demnation from the requirement of registration is not re- 
pealed by the amendments of Chap. 107, Public Laws of 1919, 
and Chap. 750, Session Laws of 1943, and an easement created 
by judgment in condemnation proceedings is good as 
against creditors and purchasers for value from the owner 
of the servient tenement notwithstanding the absence of 
registration. Carolina Power, etc., Co. v. Bowman, 228 
N.C. 319, 45 S. EB. (2d) 531. 
The provision of this section exempting decrees of courts 

of competent jurisdiction in condemnation proceedings from 
the requirement as to registration supersedes the provi- 
sions of § 40-19 that a copy of the judgment in eminent 
domain proceedings be registered in the county where the 
land lies, and the provision of § 1-228 that judgments in 
which transfers of title are declared shall be registered under 
the same rules prescribed for deeds, Id. 

§ 47-32. Photostatic copies of plats, etc.; fees 
of clerk. 

For subsequent statute providing for 
cording, see §§ 153-9.1 to 153-9.7. 

photographic re- 

Art. 3. Forms of Acknowledgment, Probate 

and Order of Registration. 

§ 47-38. Acknowledgment by grantor. — Where 
the instrument is acknowledged by the grantor or 
maker, or where a married woman is a grantor or 
maker, the form of acknowledgment shall be in 
substance as follows: 

North Carolina, County. 
I (here give the name of the official and his 

official title), do hereby certify that (here give the 
name of the grantor or maker) personally ap- 
peared before me this day and acknowledged the 

due execution of the foregoing instrument. Wit- 
ness my hand and (where an official seal is re- 
quired by law) official seal this the .... day of 
Bere vedi.) 

(Official seal.) 

(Signature of officer.) 
(Rev., s. 1002; 1945, c. 73, s. 13; C. S. 3323.) 
Editor’s Note.—The 1945 amendment this 

applicable to married women. 
made section 

§ 47-39. Form of acknowledgment of convey- 
ances and contracts between husband and wife.— 
When an instrument or contract purports to be 

signed by a married woman and such instrument 
or contract comes within the provisions of § 52- 
12 of the General Statutes, the form of certificate 
of her acknowledgment before any officer author- 
ized to take the same shall be in substance as 
follows: 

North Carolina, County. 

I (here give name of the official and his official 
title), do hereby certify that (here give name of 
the married woman who executed the contract or 
instrument), wife of (here give husband’s name), 
personally appeared before me this day and ac- 
knowledged the due execution of the foregoing 
(or annexed) instrument. 

And I do further certify that it has been made 
to appear to my satisfaction, and I do find as a 

fact, that the same is not unreasonable or injurious 
to her. 

Witness my hand and (when an official seal is 
required by law) official seal, this (day ot 
month), A.D... 3k, (year). 

Signature of officer. 

O04 Lele) '« 

ee 

(Official Seal) 



§ 47-40 

(Rev., s. 1003; 1899, c. 235, s. 8; 1901, c. 637; 

1945, c. 73, 5. 14; C. S. 3324.) 

Editor’s Note.—Prior to the 1945 amendment this section 

related to the private examination of married women. 

For repeal of laws requiring. private examination of mar- 

ried women, see § 47-116. 

§ 47-40. Husband’s acknowledgment and wife’s 

acknowledgment before the same officer.—Where 

the instrument is acknowledged by both husband 

and wife or by other grantor before the same of- 

ficer the form of acknowledgment shall be in sub- 

stance as follows: 

I (here give name of official and his official 

title), do hereby certify that (here give names of 

the grantors whose acknowledgment is being 

taken) personally appeared before me this day 

and acknowledged the due execution of the fore- 

going (or annexed) instrument. 

(Rev., s. 1004; 1899, c. 235, s. 8; 1901, c. 299; 

1945, c. 73, s. 15; C. S. 3325.) 

Editor’s Note.—Prior to the 1945 amendment the certifi- 

eate contained a provision as to the private examination 

of a married woman. 

§ 47-41. Corporate conveyances. 

If the deed or other instrument is executed by 

the signature of the president, vice-president, 

presiding member or trustee of the corporation, 

and sealed with its common seal and attested by 

its secretary or assistant secretary, the following 

form of proof and certificate thereof shall be 

deemed sufficient: 
A.D. 

eeeereee 

trustee) of the 

seal affixed to the foregoing (or annexed) instru- 

ment in writing is the corporate seal of said com- 

pany, and that said writing was signed and sealed 

by him in behalf of said corporation by its au- 

thority duly given. And the said A. B. acknowl- 

edged the said writing to be the act and deed of 

said corporation. 

oeeoeeeoe 

(Official seal) Signature of officer. 

If the officer before whom the same is proven 

be the clerk or deputy clerk of the superior court 

of the county in which the instrument is offered 

for registration, he shall add to the foregoing cer- 

tificate the following: “Let the instrument with 

the certificate be registered.” 

All corporate conveyances probated and re- 

corded prior to February 14, 1939, wherein the 

same was attested by the assistant secretary, in- 

stead of the secretary, and otherwise regular, are 

hereby validated as if attested by the secretary of 

the corporation. 

The following forms of probate for contracts 

in writing for the purchase of personal property 

by corporations providing for a lien on the prop- 

erty or the retention of a title thereto by the 

vendor as security for the purchase price or any 

part thereof, or chattel mortgages, chattel deeds 

of trust and conditional sales of personal prop- 

erty executed by a corporation shall be deemed 

sufficient but shall not exclude other forms of 

probate which would be deemed sufficient in law: 
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North Carolina 
Gesa ok ceeded epee eQEney 

T 1, Ue eee. be, wo’ hereby) cerium 

that Loheieaie. Reeve ReNet hel cae , personally came 

(name of president, secretary or treasurer) 
before me this day and acknowledged that he is 
«0 oie tertrerce ea a Weeds haven Vis ORIEL: of 

(president, secretary or treasurer) 
Sate Dot Coyote bth nena 8 and acknowledged, 

(name of corporation) 
on Helralf Gt. Secu, cree Piorsa? .., the grantor, 

(name of corporation) 
the due execution of the foregoing instrument. 
Witness my hand and official seal, this ...e.-- 
dayiof iP sOia satis a2 ha. tL 9 Sat pleiee 

(Official seal) 

eeereee . 

sUiGtenot oficer kta 
North Carolina 
gre Ses aun ee risicatene OUDLY, 
The due execution of the foregoing instru- 

nent +by /Pe tsb cake. Bese a us eithe Ygrantonm 
therein named, for the purposes therein ex- 
pressed, was this day duly proven before me by 
the oath and examination of ........ o sislte cues 
the subscribing witness thereto. 4 
Witness my hand and official seal, this ....e..- 
ayn Oley ens actste sire Ssades lor 

(Official seal) 
eee eereeerwreses eeeeeeeeesere 

(Title of officer) 
(RevisssTe 1008; 2899reNre85 Pe 173° 1901, Cs Bos, 
110; 1905, c.'114; 1907, ‘c. 927, s. 1; 1939, c. 20, ssi 

1, 2; 1943, c. 172; 1947, c. 75, s. 1; 1949, c. 1224, 
s. 1; C. S. 3326.) 

Editor’s Note—The 1947 amendment rewrote the third 
and fourth paragraphs from the end of the original section 
to appear as the first two paragraphs above. Section 2 of 
the amendatory act validated the recordation of all corporate © 
conveyances probated and recorded prior to July 1, 1947, 
which had been executed and admitted to registration in 
accordance with the above rewritten provisions, and which 
were otherwise regular. 
The 1949 amendment added at the end of the section the 

form of probate for contracts for the purchase of personal 
property. 

The last two paragraphs of the original section, which 
appear as paragraphs three and four above, are set out for 
convenience though they have not been changed. The portion | 
of the section preceding the paragraphs rewritten by the 
1947 amendment has not been set out. 

For brief comment on the 1949 amendment, see 27 N. 
C. Law Rev. ‘440. ) 

ut 

§ 47-48. Form of certificate of acknowledgment 
of instrument executed by attorney in fact. 

Cross Reference.—For section amending this section, see’ 
§ 47-43.1 and note. 

§ 47-43.1. Execution and acknowledgment of in-- 
struments by attorneys or attorneys in fact.—. 
When an instrument purports to be executed 

by parties acting through another by virtue of a 
power of attorney, it shall be sufficient if the at- 
tornéy or attorney in fact signs such instrument 

either in the name of the principal by the attor- 
ney or attorney in fact or signs as attorney or 
attorney in fact for the principal; and if such in- 

strument purports to be under seal, the seal of 
the attorney in fact shall be sufficient. For such 
instrument to be executed under seal, the power 
of attorney must have been executed under seal. 
(1949, c. 66, s. 1.) 

Editer’s Note.—Section 1 of the act inserting the above 
section provides that § 47-43 is amended by adding § 47-43. 
at the end thereof. Section 2 of the act, read in conjunctior 
with section 4, provides that all instruments executet 
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prior to February 11, 1949, which satisfy the requirements 
of the act, and are otherwise valid as to form and sub- 
stance, shall be deemed sufficient and valid in law. 

For brief comment on this section, see 27 N. C. Law Rey. 
421. 

Art. 4. Curative Statutes; Acknowledgments; 
Probates; Registration. 

§ 47-48. Clerk’s certificate failing to pass on all 
prior certificates. 

The provisions of this section shall apply to all 
instruments recorded in any county of this state 
prior to January first, one thousand nine hundred 
and forty-five. (1917, c. 237; 1945, c. 808, s. 1; 
C. S. 3330.) 

Editor’s Note.—The 1945 amendment added the above 
sentence’ at the end of this section. As the rest of the 
section was not affected by the amendment it is not set 
out. 

§ 47-50. Order of registration omitted.—In all 
cases prior to March 3, 1949, where it appears 
from the records in the office of the register of 
deeds of any county in this state that the execu- 
tion of a deed of conveyance or other instrument 
by law required or authorized to be registered 
was duly acknowledged, as required by the laws 

of the state of North Carolina, and the clerk or 
deputy clerk of the superior court of such county 
has properly proved and adjudged that the cer- 
tificate or certificates of the official before whom 
such acknowledgment was taken is in due form, 
sxcept that the order for registration by said 

slerk was omitted, any and all such probates and 
‘egistration are hereby validated, and the record 
of such deeds of conveyance, or other instru- 
nents authorized or required to be registered, 

nay be read in evidence upon the trial or hear- 
ng of any cause with the same force and effect 

is if the same had been duly ordered registered. 
1911, cc, 91, 166; 1913, c. 61; Ex. Sess. 1913, c. 
iB; 51915, .c» 179,.'s.,1; 1941, cc.. 187, 229; 1949, ¢. 
9356, C.S. 3332.) 

Editor’s Note.—The 1949 amendment changed the date in 
ine two from January 1, 1941 to March 3, 1949. 

§ 47-53. Probates omitting official seals, etc.— 
n all cases where the acknowledgment, private 
Xamination, or other proof of the execution of 
ny deed, mortgage, or other instrument author- 

zed or required to be registered has been taken or 

lad by or before any commissioner of affidavits 
ind deeds of this state, or clerk or deputy clerk of 
} court of record, or notary public of this or any 
ther state, territory, or district, and such deed, 
nortgage, or other instrument has heretofore been 
ecorded in any county in this state, but such 
ommissioner, clerk, deputy clerk, or notary public 
las omitted to attach his or her official or nota- 
ial seal thereto, or if omitted, to insert his or her 
lame in the body of the certificate, or if omitted, 

0 sign his or her name to such certificate, if the 
lame of such officer appears in the body of said 
ertificate or is signed thereto, or it does not ap- 
fear of record that such seal was attached to the 
tiginal deed, mortgage, or other instrument, or 

uch commissioner, clerk, deputy clerk, or notary 
ublic has certified the same as under his or her 
Official seal,” or “notarial seal,” or words of 
imilar import, and no such seal appears of record 
r where the officer uses “notarial” in his or her 
ertificate and signature shows that “C.S.C.,” or 
clerk of superior court,” or similar exchange of 
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capacity, and the word “seal” follows the signa- 
ture, then all such acknowledgments, private 
examinations or other proofs of such deeds, mort- 
gages, or other instruments, and the registration 
thereof, are hereby made in all respects valid and 
binding. The provisions of this section apply to 
acknowledgments, private examinations, or proofs 
taken prior to January first, one thousand nine 
hundred and forty-five: Provided, this section 
does not apply to pending litigation. (Rev., s. 
1012; 1907, cc, 213, 665, 971; 1911, c. 4; 1915, c. 36; 
1929, c. 8, s. 1; 1945, c. 808, s. IK OMISY 3334.) 
Editor’s Note.— 
The 1945 amendment inserted, after the word “thereto” 

in line thirteen, the words “or if omitted, to insert his or 
her name in the body of the certificate, or if omitted, to 
sign his or her name to such certificate, if the name of 
such officer appears in the body of said certificate or is 
signed thereto.” It also inserted the words “or where the 
officer uses ‘notarial’ in his or her certificate and signa- 
ture shows that ‘C. S. C.,’ or ‘clerk of superior court,’ 
or similar exchange of capacity, and the word ‘seal’ follows 
the signature.’’ 3 

§ 47-64. Probates before officers, stockholders 
or directors of corporations prior to January 1, 
1945.—No acknowledgment or proof of execution, 
including privy examination of married women, of 
any deed, mortgage or deed of trust to which 
instrument a corporation is a party, executed 
prior to the first day of January, one thousand 
nine hundred and forty-five, shall be held invalid 
by reason of the fact that the officer taking such 
acknowledgment, proof or privy examination was 
an officer, stockholder, or director in said corpo- 
ration; but such proofs and acknowledgments and 
the registration thereof, if in all other respects 
valid, are declared to be valid. Nor shall the regis- 
tration of any such instrument ordered to be Tegis- 
tered be held invalid by reason of the fact that the 
clerk or deputy clerk ordering the registration was 
an ofhcer, stockholder or director in any corpora- 
tion which is a party to any such instrument. (Ex, 
Sess. 1913, c. 41; 1929, c. 24, s. 1; 1943, c. 135; 1945, 
c. 860; C. S. 3346.) 
Editor’s Note.— 
The 1945 amendment substituted “forty-five” for “forty- 

three” in line six, 

§ 47-99. Certificate of clerks without seal_—All 
certificates of acknowledgment and all verifications 
of pleadings, affidavits, and other instruments exe- 
cuted by clerks of the Superior Court of the State 
prior to March 1, 1945, and which do not bear the 
official seal of such clerks, are hereby validated in 
all cases in which the instruments bearing such ac- 
knowledgment or certification are filed or recorded 
in any county in the State other than the county 
in which the clerk executing such certificates of 
acknowledgment or verifications resides, and such 
acknowledgments and _ verifications are hereby 
made and declared to be binding, valid and effec- 
tive to the same extent and in the same manner 
as if said official seal had been affixed. (1925, c. 
248; 1945, c. 798.) 

Editor’s Note.—The 1945 amendment substituted 
five “March 1, 1945” for ‘March 10, 1925.” 

§ 47-102. Absence of notarial seal—Any deed 
executed prior to the first day of January, nineteen 
hundred and forty-five, and duly acknowledged 
before a North Carolina notary public, and the 
probate recites “witness my hand and notarial 
seal,” or words of similar import, and no seal was 

in line 
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affixed to the said deed, shall be ordered registered 

by the clerk of the superior court of the county in 

which the land lies, upon presentation to him: 

Provided, the probate is otherwise in due form. 

(1935, c. 130; 1943, c. 472; 1945, c. 808, s. 3.) 

Editor’s Note.—The 1945 amendment substituted “forty- 

five’ for “thirty-five” in line three. 

§ 47-108.2. Acknowledgments and examinations 

betore notaries holding some other office.—In 

every case where deeds or other instruments have 

been acknowledged, and where privy examination 

of wives had, before a notary public, when the 

notary public at the time was also holding some 

other office, and the deed or other instrument has 

been otherwise duly probated and recorded, such 

acknowledgment taken by, and such privy exami- 

nation had before such notary public is hereby de- 

clared to be sufficient and valid. (1945, c. 149.) 

§ 47-108.3. Validation of acts of certain notaries 

public prior to November 26th, 1921.—In all cases 

where prior to November 26th, 1921, instruments 

by law, or otherwise, required, permitted or au- 

thorized to be registered, certified, probated, re- 

corded or filed with certificates of notaries public 

showing the acknowledgments or proofs of execu- 

tion thereof as required by the laws of the state of 

North Carolina have been registered, certified, 

probated, recorded or filed, such registration, cer- 

tifications, probates, recordations and filings are 

hereby validated and made as good and sufficient 

as though such instruments had been in all respects 

properly registered, certified, probated, recorded 

or filed, notwithstanding there are no records in 

the office of the governor of the state of North 

Carolina or in the office of the clerk of the su- 

perior court of the county in which such notaries 

public were to act that such persons acting as such 

notaries public had ever been appointed or sub- 

scribed written oaths or received any certificates 

or commissions or were qualified as notaries pub- 

lic at the time of the performance of the acts 

hereby validated. (1947, c. 102.) 

Editer’s Note.—The act inserting this section, which was 

ratified Feb. 19, 1947, provides that it shall not apply to 

pending litigation. 

§ 47-108.4. Acknowledgments, etc., of instru- 

ments of married women made since February 7, 

1945.—All acknowledgments, probates and regis- 

trations of instruments wherein any married 

woman was a grantor, including deeds and mort- 

gages on land, made since February 7th, i945, 

are hereby validated, approved and declared of 

full force and effect. (1947, c. 991, Ss. a) 

Editor’s Note.——The act from which this section was cod- 

ified, effective April 5, 1947, provides that it shall not apply 

to pending litigation. 

§ 47-108.5. Validation of certain deeds executed 

in other states where seal omitted—All deeds to 

lands in North Carolina, executed prior to Jan- 

uary 1, 1948, without seal attached to the maker’s 

name, which deeds were acknowledged in an- 

other state, the laws of which do not require a 

seal for the validity of a conveyance of real prop- 

erty located in that state, and which deeds have 

been duly recorded in this state, shall be as valid 

to all intents and purposes as if the same had 

been executed under seal. (1949, cc. 87, 296.) 

Editor’s Note.—For brief comment on this section, see 

27, N. C. Law Rev. 475. 
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§ 47-108.6. Validation of certain conveyances of 

foreign dissolved corporations.—In all cases when, 

prior to the first day of January, 1947, any dis- 

solved foreign corporation has, prior to its dis- 

solution, by deed of conveyance purported to con- 

vey real property in this state, and said instru- 

ment recites a consideration, is signed by the 

proper officers in the name of said corporation, 

sealed with the corporate seal and duly registered 

in the office of the register of deeds of the county 

where the land described in said instrument is 

located, but there is error in the attestation clause 

and acknowledgment in failing to identify the 

officers signing said deed and to recite that au- 

thority was duly given and that the same was 

the act of said corporation, said deed shall be 

construed to be a deed of the same force and 

effect as if said attestation clause and acknowledg- 

ment were in every way proper. (1949, c. 1212.) 

Editor’s Note.—For brief comment on this section, seé 

27 N. C. Law Rev. 440. 

§ 47-108.7. Validation of acknowledgments, etc., 

by deputy clerks of superior court.—All acts here- 

tofore performed by deputy clerks of the superior 

court in taking acknowledgments, examining wit- 

nesses and probating wills, deeds and other in- 

struments required or permitted by law to be 

recorded are hereby validated: Provided, nothing 

in this section shall affect pending litigation. 

(1949, c. 1072.) 
Editor’s Note.—The act from which this 

codified became effective April 20, 1949. 

§ 47-108.8. Acts of registers of deeds or dep- 

uties in recording plats and maps by certain 

methods validated—All acts heretofore performed 

by a register of deeds, or a deputy register of 

deeds in recording plats and maps by transcribing 

a correct copy thereof or permanently attaching 

the original to the records in a book designatec 

“Rook of Plats” is hereby validated the same as 

if said plats had been recorded as required bj 

G. S. § 47-30: Provided, however, that nothing 

herein contained shall affect pending litigation 

(1949, c. 1073.) 
Editor’s Note.—The act from which this section wa 

codified became effective April 20, 1949. 1 

§ 47-108.9. Validation of probate of instrument 

pursuant to section 47-12.—The probates of a 

instruments taken on and after February 7, 194¢ 

in accordance with the provisions of 

47-12, as amended by Section 11 of chapter 7 

of the Session Laws of 1945 and section 1 ¢ 

chapter 991 of the Session Laws of 1947 and ¢ 

further amended by sections 2 and 3 of chapt¢ 

815 of the Session Laws of 1949, are hereby | 

all respects validated; provided, however, thi 

this section shall not apply to pending litigatio 

(1949, c. 815, s. 3.) 

section was 

. 

Art. 5. Registration of Official Discharges ; 

from the Military and Naval Forces of ‘ 

the United States. 

§ 47-109. Book for record of discharges in 0 

of register of deeds; specifications.—There sh 

be provided, and at all times maintained, in t 

office of the register of deeds of each county 

North Carolina a special and permanent book, 

which shall be recorded official discharges fre 

the army, navy, marine corps and other branct 

of the armed forces of the United States. S$ 
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book shall be securely bound, and the pages of the 
same shall be printed in the form of discharge 
papers, with sufficient blank lines for the record- 
ing of such dates as may be contained in the dis- 

charge papers offered for registration. (1921, c. 
198, s. 1; 1945, c. 659, s. 2; C. S. 3366(k).) 

Editor’s Note.—The 1945 amendment struck out the words 
“military and naval’ formerly appearing in line six and 
inserted in lieu thereof the words “army, navy, marine 
corps and other branches of the armed.” 

§ 47-110. Registration of official discharge or 
certificate of lost discharge——Upon the presenta- 
tion to the register of deeds of any county of any 
official discharge, or official certificate of lost dis- 

charge, from the army, navy, marine corps, or any 
other branch of the armed forces of the United 
States he shall record the same without charge in 
the book provided for in § 47-109. (1921, c. 198, 
S. 2; 1943, c. 599; 1945, c. 659, s. 1; C. S. 3366(1).) 

Local Modification.—Alleghany: 1945, c. 877. 
Editor’s Note.—The 1945 amendment rewrote this section. 

§ 47-113. Certified copy of registration; fee.— 
Any person desiring a certified copy of any such 
discharge, or certificate of lost discharge, regis- 
tered under the provisions of this article shall ap- 
ply for the same to the register of deeds of the 
county in which such discharge or certificate of 
lost discharge is registered; and it shall be the duty 
of the register of deeds to furnish such certified 
copy upon the payment of a fee of fifty (50) cents 
therefor: Provided, that the register of deeds 
shall furnish such certified copy without charge to 

any member or former member of the armed 
forces of the United States who applies therefor. 
(1921, c. 198, s. 5; 1945, c. 659, s. 3; C. S. 3366(0).) 

Editor’s Note.—The 1945 amendment added the proviso. 

§ 47-114. Payment of expenses incurred.—The 
sounty commissioners of each county are hereby 

iuthorized and empowered in their discretion to 
ippropriate from the general fund of the county 
in amount sufficient to cover any additional ex- 
yense incurred by the register of deeds of the 

‘ounty in carrying out the purposes of this article. 
(1945, c. 659, s. 314.) 
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Art. 6. Execution of Powers of Attorney. 

§ 47-115. Execution in name of either princi- 
pal or attorney in fact; indexing in names of both. 
—Any instrument in writing executed by an at- 
torney in fact shall be good and valid as the instru- 
ment of the principal, whether or not said instru- 
ment is signed in the name of the principal by the 
attorney in fact or by the attorney in fact designat- 
ing himself as attorney in fact for the principal, 
from which it will appear that it was the purpose 
of the attorney in fact to be acting for and_on be- 
half of the principal mentioned or referred to in 
the instrument. This section shall not affect any 
pending litigation or the status of any matter 
heretofore determined by the courts. This section 
shall apply to all such instruments heretofore or 
hereafter executed. Registers of deeds shall be 
required to index all such instruments filed for 
registration both in the name of the principal or 
Principals executing the power of appointment 
and in the name of the attorney in fact executing 
the instrument: Provided, that instruments here- 
tofore registered and indexed only in the name of 
the attorney in fact shall be valid and in all re- 
spects binding upon the principal or principals in- 
sofar as validity or registration is concerned. 
(1945, c. 204.) 

Art. 7. Private Examination of Married 
Women Abolished. 

§ 47-116. Repeal of laws requiring private ex- 
amination of married women.—All deeds, con- 
tracts, conveyances, leaseholds or other instru- 
ments executed from and after the ratification of 
this section shall be valid for all purposes without 
the separate, privy, or private examination of a 
married woman where she is a party to or a gran- 
tor in such deed, contract, conveyance, leasehold 
or other instrument, and it shall not be necessary 
nor required that the separate or privy examina- 
tion of such married woman be taken by the cer- 
tifying officer. From and after the ratification of 
this section all laws and clauses of laws contained 
in any section of the General Statutes requiring 
the privy or private examination of a married 
woman are hereby repealed. (1945, c. 73, s. 21.) 

Chapter 48. Adoption of Minors. 

Legislative intent; construction of chapter. 
Definitions. 
Who may be adopted. 
Who may adopt children. 
Parents, etc., not necessary parties to adop- 

tion proceedings upon finding of aban- 
donment. 

8-6. When consent of father not necessary. 
8-7. When consent of parents or guardian nec- 

essary. 
8-8. Capacity of parents to consent. 
8-9. When consent may be given by persons 

other than parents. 
8-10. When child’s consent necessary. 
8-11. Consent not revocable. 
8-12. Nature of proceeding; venue, 
8-13. Reference to parental status. 

8-14. Use of original name of ci:jid unnecessary; 

name used in proceedings for adoption. 

2N. C—5 

Sec. 
48-15. Petition fcr adoption. 
48-16. Investigation of conditions and antecedents 

of child and of suitableness of foster 
home. 

48-17. Interlocutory decree of adoption. 
48-18. Effect of interlocutory decree. 
48-19. Report on placement after interlocutory 

decree. 
48-20. Dismissal of proceeding. 

48-21. Final order of adoption; termination § of 
proceeding within three years. 

48-22. Contents of final order. 
48-23. Effect of final order. 
48-24. Recordation of adoption proceedings. 
48-25. Record not to be made public; violation a 

misdemeanor. 

48-26. Procedure for opening record for neces- 
sary information. 

48-27. Procedure when appeal is taken. 



§ 48-1 

Sec. 
48-28, Questioning validity of adoption proceed- 

ing. 
Change of name; report to state registrar; 

new birth certificate to be made. 

Guardian appointed when custody granted 

of child with estate. 

Rights of adoptive parents. 

Readoption of child previously adopted. 

Procuring custody of child by forfeiting 

parents declared crime. 

Past adoption proceedings validated. 

Prior proceedings not affected. 

48-29. 

48-30. 

48-31. 

48-32. 

48-33. 

48-34. 

48-35. 

§ 48-1. Legislative intent; construction of chap- 

ter—The General Assembly hereby declares as 

a matter of legislative policy with respect to 

adoption that— 

(1) The primary purpose of this chapter is to 

protect children from unnecessary separation 

from parents who might give them good homes 

and loving care, to protect them from adoption 

by persons unfit to have the responsibility of 

their care and rearing, and to protect them from 

interference, long after they have become prop- 

erly adjusted in their adoptive homes, by natural 

parents who may have some legal claim because 

of a defect in the adoption procedure. 

(2) The secondary purpose of this chapter is 

to protect the natural parents from hurried deci- 

sions, made under strain and anxiety, to give up 

a child, and to protect foster parents from. as- 

suming responsibility for a child about whose 

heredity or mental or physical condition they 

know nothing, and to. prevent later disturbance of 

their relationship to the child by natural parents 

whose legal rights have not been fully protected. 

(3) When the interests of a child and those of 

an adult are in conflict, such conflict should be 

resolved in favor of the child; and to that end 

this chapter should be liberally construed. (1949, 

c. 300.) 
Editor’s Note.—The 1949 act rewrote this chapter of the 

General Statutes as amended by Session Laws 1945, cc. 

155, 787 and 788, and inserted the present thirty-five sections 

in lieu of the former fifteen sections. For discussion of 

the 1949 act, see 27 N. C. Law Rev. 418. 

Act Rewriting Chapter Inoperative.—Chapter 885 of the 

Session Laws of 1947, purporting to rewrite this chapter 

was held inoperative and void by reason of the fact that 

the enacting clause prescribed by art. II, sec, 21, of the 

constitution of North Carolina was omitted. In re Advisory 

Opinion, 227 N. C. 708, 43 S. E. (2d) 73. For discussion of 

the invalid act, see 25 N. C. Law Rev. 392, 408. 

Construction Should Be Fair and Reasonable.—The right 

of adoption is not only beneficial to those immediately con- 

cerned, but likewise to the public, and construction of the 

statute should not be narrow or technical, but rather fair 

and reasonable, where all material provisions of the statute 

have been complied with. Locke v. Merrick, 223 N. C. 798, 

28 S. E. (2d) 523. 

§ 48-2. Definitions.—In this chapter, unless the 

context or subject matter otherwise requires— 

(1) “Adult person” means any person who has 

attained the age of twenty-one years. 

(2) “Licensed child-placing agency” means any 

agency operating under a license to place children 

for adoption issued by the state board of public 

welfare, or in the event that such agency is in 

another state or territory or in the District of 

Columbia, operating under a license to place 

children for adoption issued by a governmental 

authority of such state, territory, or the District 
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of Columbia, empowered by law to issue such 

licenses. 

(3) For the purpose of this chapter, an aban- 

doned child shall be any child under the age of 

eighteen years who has been willfully abandoned © 

at least six consecutive months immediately pre- 

ceding institution of an action or proceeding to 

declare the child to be an abandoned child. 

(4) “Readoption” means an adoption by any — 

person of a child who has been previously legally 

(1949, c. 300.) 

§ 48-3. Who may be adopted.i—Any minor 

child, irrespective of place of birth or place of 

residence, may be adopted in accordance with the 

provisions of this chapter. (1949, c. 300.) 

adopted. 

§ 48-4. Who may adopt children—(a) Any per-— 

son over twenty-one years of age may petition in~ 

a special proceeding in the superior court to 

adopt a minor child and may also petition for a 

change of the name of such child. If the peti- 

tioner has a husband or wife living, competent 

to join in the petition, such spouse shall join in- 

the petition. 
(b) Provided, however, that if the spouse of 

the petitioner is a natural parent of the child to 

be adopted, such spouse need not join in the peti- 

tion but need only to give consent as provided in 

G. S. § 48-7 (d). 
(c) Provided further, that the petitioner of. 

petitioners shall have resided in North Carolina, 

or on federal territory within the boundaries of 

North Carolina, for one year next preceding the 

filing of the petition. (1949, c. 300.) 

§ 48-5. Parents, etc., not necessary parties to 

adoption proceedings upon finding of abandon- 

ment.—(a) In all cases where a court of compe- 

tent jurisdiction has declared a child to be an 

abandoned child, the parent, parents, or guardian 

of the person, declared guilty of such abandon- 

ment shall not be necessary parties to any pro- 

ceeding under this chapter nor shall their con- 

sent be required. 

(b) In the event that a court of competent ju- 

risdiction has not heretofore declared the child to 

be an abandoned child, then on written notice of 

not less than ten days to the parent, parents, or 

guardian of the person, the court in the adoption 

proceeding is hereby authorized to determine 

whether an abandonment has taken place. | 

(c) If the parent, parents, or guardian of the 

person deny that an abandonment has. taker 

place, this issue of fact shall be determined a 

provided in G. S. § 1-273, and if abandonment i 

determined, then the consent of the parent, par 

ents, or guardian of the person shall not be re 

quired. Upon final determination of this issue ¢ 

fact the proceeding shall be transferred back t 

the special proceedings docket for further actio. 

by the clerk. 

(d) A copy of the order of the court declarin 

a child abandoned must be filed in the proceedin 

with the petition in which case consent must t 

given or withheld in accordance with G. S. § 48-) 

subsection (2). (1949, c. 300.) 
Cross Reference. — For case decided under § 48-5 as” 

stood prior to the 1949 revision of this chapter, see 

to § 48-10. 
Former § 48-10, to which this section corresponds, Dp 

vided that parents or guardians who had been declared | 

a juvenile court to be unfit to have the custody of the ch 

were not necessary parties to adoption proceedings. 
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was held that this provision was intended to apply only 
to final, absolute and unconditional determination of uns 
fitness, and not to a judgment of unfitness retained “for 
further orders as the continued welfare of said child and 
changing conditions may require.’ In re Morris, 224 N. 
=. 487, 31 S. E. (2d) 539, 

§ 48-6. When consent of father not necessary. 
—In the case of a child born out of wedlock and 
vhen said child has not been legitimated prior to 
he time of the signing of the consent, the writ- 
en consent of the mother alone shall be suffi- 
ient under this chapter and the father need not 
e made a party to the proceeding. (1949, c. 300.) 
Cross Reference.—For cases decided under § 48-6 as it 
tood prior to the 1949 revision of this chapter, see notes 
0 § 48-23, 

§ 48-7. When consent of parents or guardian 
ecessary.—(a) Except as provided in G. S. § 
8-5, and G. S. § 48-6, and if they are living and 
ave not released all rights to the child and con- 
ented generally to adoption as provided in G. 

§ 48-9, the parents or surviving parent or 
uardian of the person of the child must be a 
arty or parties of record to the proceeding and 
lust give written consent to adoption, which 
lust be filed with the petition. 
(b) In any case where the parents or surviv- 

ig parent or guardian of the person of the child 
hose adoption is sought are necessary parties 
id their address is known, or can by due and 
ligent search be ascertained, that fact must be 
ade known to the court by proper allegation in 
€ petition or by affidavit and service of process 
ust be made upon such person as provided by 
w for service of process on residents of the 
ate or by service of process on non-residents as 
ovided in G. S. § 1-104. 
(c) If the address of such person cannot be 
certained for the purpose of service of process 
service of process cannot be made as herein- 

fore provided, that fact must be made known 
the court by proper allegation in the petition 
by affidavit to the effect that after due and 

igent search such person cannot be found for 
© purpose of service of process. Service of 
Ocess upon such person may then be made by 
blication of summons as provided by G. S. § 
8 et seq., and as provided by law, 
(d) When a stepparent petitions to adopt a 
pchild, consent to the adoption must be given 
the spouse of the petitioner, and this adoption 

ull not affect the relationship of parent and 
Id between such spouse and the child. (1949, 
300.) 
ditor’s Note.—As to revocability of consent in adoption ceedings, see 26 N, C. Law Rey. 293. 

} 48-8, Capacity of parents to consent.—A _par- 
who has not. reached the age of twenty-one 
irs shall have legal Capacity to give consent to 
ption and to release such parent’s rights in a 
ld, and shall be as fully bound thereby as if 
1 parent had attained twenty-one years of age. 
49, c, 300.) 

48-9. When consent may be given by persons 
er than parents—(a) In the following in- 
aces written consent sufficient for the purposes 
adoption filed with the petition shall be suffi- 
it to make the person giving consent a party 
the Proceeding and no service of any process 
d be made upon such person, 
1) When the Parent, parents, or guardian of 
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the person of the child, has in writing surrendered 
the child to a superintendent of public welfare of 
a county or to a licensed child placing agency 
and at the same time in writing has consented 
generally to adoption of the child, the superin- 
tendent of public welfare or the executive head 
of such agency may give consent to the adoption 
of the child by the petitioners. A county super- 
intendent of public welfare may accept the sur- 
render of a child who was born in the county or 
whose parent or parents have established resi- 
dence in the county. 

(2) If the court finds as a fact that there is no 
person qualified to give consent, or that the child 
has been abandoned by one or both parents or 
by the guardian of the person of the child, the 
court shall appoint some suitable person or the 
county superintendent of public welfare of the 
county in which the child resides to act in the 
proceeding as next friend of the child to give or 
withhold such consent. The court may make the 
appointment immediately upon such determina- 
tion and forthwith may make such further orders 
as to the court may seem proper. 

(b) The surrender of the child and consent for 
the child to be adopted given by the parent or 
guardian of the person to the superintendent of 
public welfare or to the licensed child placing 
agency shall be filed with the petition along with 
the consent of the superintendent of public wel- 
fare or of the executive head of the agency to the 
adoption prayed for in the petition. 

(c) Where the child has been surrendered to 
an agency operating under the laws of another 
state, and authorized by such state to place chil- 
dren for adoption, the written consent of such 
agency shall be sufficient for the purposes of this 
chapter, (1949, c. 300.) 

§ 48-10. When child’s consent necessary.—In 
any proceeding under this chapter, a child who is 
twelve years of age or over or who becomes 
twelve years of age before the granting of the 
final order must also consent to the proposed 
adoption. (1949, c. 300.) 

§ 48-11. Consent not revocable.—No consent 
described in G. S. 8§ 48-6, 48-7, or 48-9, shall be 
revocable by the consenting party after the enter- 
ing of an interlocutory. decree or a final. order. of 
adoption when entering of an interlocutory de- 
cree has been waived in accordance with the pro- 
visions of G. S. § 48-21: Provided, no consent 
shall be revocable after six months from the date 
of the giving of the consent; provided further, 
that when the consent. has been given generally 
to a superintendent of public welfare or to a duly 
licensed child placing agency, it shall not be 
revocable after thirty days from the date of the 
giving of the consent. When the consent of any 
person or agency is required under the provisions 
of this chapter, the filing of such consent with 
the petition shall be sufficient to make the con- 
senting person or agency a party of record to 
the proceeding. (1949, c. 300.) 

Cress Reference.—For case decided under § 48-11 as it stood prior to the 1949 revision of this chapter, see note to § 48-34, 

§ 48-12. Nature of proceeding; venue.—Adop- 
tion shall be by a special proceeding before the 
clerk of the superior court. The petition may be 
filed in the county: 
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(1) Where the petitioners reside; or 

(2) Where the child resides; or 

(3) Where the child resided when it became a 

public charge; or 

(4) In which is located any licensed child 

placing agency or institution operating under the 

laws of this state and having custody of the child 

or to which the child shall have been surrendered 

as provided in G. S. § 48-9. (1949, c. 300.) 

§ 48-13. Reference to parental status.—No ref- 

erence shall be made in any petition, interlocutory 

decree, or final order of adoption to the marital 

status of the natural parents of the child sought 

to be adopted, to their fitness for the care and 

custody of such child, nor shall any reference be 

made therein to any child being born out of wed- 

lock. , 

In the case of a child born out of wedlock and 

not legitimated prior to the time of the signing 

of the consent, an affidavit setting forth such 

facts sufficient to show that only the consent re- 

quired under G. S, § 48-6 is necessary shall be 

filed with and become a part of the report pro- 

vided for in G. S. § 48-16. (1949, c. 300.) 

§ 48-14. Use of original name of child unneces- 

sary; name used in proceedings for adoption.—(a) 

Only in the report required by G. S. § 48-16 on 

the investigation of the conditions and antece- 

dents of the child sought to be adopted shall the 

original name of the child given by the natural 

parent or parents be necessary. 

(b) In the petition, interlocutory decree, and 

final order of adoption and in all other papers 

related to the case the name selected by the peti- 

tioner or petitioners as the name for the child 

may be used as the true and legal name and the 

original name shall not be necessary. (1949, c. 

300.) 

§ 48-15. Petition for adoption.—(a) The cap- 

tion of the petition shall be substantially as fol- 

lows: 

STATE OF NORTH CAROLINA 

IN THE SUPERIOR COURT 

Comes gots COUN LY, 

BEFORE THE CLERK 

eb 0 abd 6 8 ae, wb 04% © 0.0 :08)4 oneness) 0 Rebs se ie 

(Full name of adopting father) 

and 

DED Ris . Get SIREN as ce eepes hs PETITION 

(Full name of adopting mother) FOR 

FOR THE ADOPTION OF ADOPTION 

(Full name of child as used in 

proceeding) 

(b) The petition may be prepared on a stand- 

ard form to be supplied by the state board of pub- 

lic welfare, or may be typewritten, giving all the 

information hereinafter required. 

(c) Such petition must state: 

(1) the full names of the petitioners; 

(2) the information necessary to show that the 

court to which the petition is addressed has ju- 

risdiction; 

(3) when the petitioners acquired custody of 

the child, and from what person or agency; 

(4) the birth date and state or county of birth 

of the child, if known; 
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(5) the name used for the child in the proceed- 

ing; 
(6) that it is the desire of the petitioners that 

the relationship of parent and child be established 

between them and said child; 

(7) their desire, if they have such, that the 

name of the child be changed together with the 

new name desired; 

(8) the desire of the petitioners that the said 

child shall, upon adoption, inherit real and per- 

sonal property in accordance with the statutes of 

descent and distribution; 

(9) the value of the personal property and of 

the real estate owned by the child as far as can 

be ascertained; 

(10) that the petitioners are fit persons to have 

the care and custody of the child; 

(11) that they are financially able to provide 

for him; and 

(12) that there has been full compliance with 

the law in regard to consent to adoption. 

(d) The petition must be signed and verified by 

the petitioners and must be filed in triplicate. 

The original of the petition shall be held in the 

office of the clerk of the superior court, a copy 

sent to the state board of public welfare, and < 

copy sent to the superintendent of public welfare 

or to the licensed child placing agency concernec 

with the order of reference. 

(e) The names of the adopting parents must bi 

indexed on the plaintiffs’ or petitioners’ side o 

the cross index of special proceedings. The child’ 

name as used in the proceeding must be indexe: 

on the defendants’ or respondents’ side of suc 

index. (1949, c. 300.) 

§ 48-16. Investigation of conditions and antece 

dents of child and of suitableness of foster homr 

—(a) Upon the filing of a petition for adoptio 

the court shall order the county superintendent ¢ 

public welfare, or a licensed child placing agenc 

through its authorized representative, to invest 

gate the condition and antecedents of the chi! 

for the purpose of ascertaining whether he is 

proper subject for adoption, to make appropria’ 

inquiry to determine whether the proposed fost 

home is a suitable one for the child, and to i’ 

vestigate any other circumstances or conditio: 

which may have a bearing on the adoption a1 

of which the court should have knowledge. 

(b) The court may order the superintendent 

public welfare of one county to make an inves. 

gation of the condition and antecedents of t 

child and the superintendent of public welfare 

another county or counties to make any otk 

part of the necessary investigation. 

(c) The county superintendent or superinter 

ents of public welfare of the authorized rep 

sentative of such agency described hereinbefe 

must make a written report within sixty days 

his or their findings, on a standard form or follc 

ing an outline supplied by the state board of pi 

lic welfare, for examination by the court of adi 

tion. Such report shall be filed with the cll 

as a part of the official papers in the adopt 

proceeding but shall not be retained permaner 

in the office of the clerk. The clerk shall in | 

wise be responsible for the permanent cust 

of the report and said report shall not be open 

public inspection except upon order of the cc 

as provided in G. S. § 48-26. (1949, c. 300.) 
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§ 48-17. Interlocutory decree of adoption.—(a) 
Upon examination of the written report, required 
in G. S. § 48-16, the court may issue in triplicate 
an interlocutory decree of adoption giving the 
care and custody of the child to the petitioners. 
Such interlocutory decree must be issued within 
six months of the filing of the petition unless a 
final order is entered as provided in G. S. § 48- 
21 (c). It may be issued on a standard form sup- 
plied by the state board of public welfare or may 
be typewritten, giving all the information here- 
inafter required. 

(b) The interlocutory decree must state: 
(1) that all necessary parties are properly be- 

fore the court and that the time for answering 
has expired; 

(2) the name of the child used in the petition; 
(3) the full names of the petitioners and their 

Sounty of residence; 

(4) the fact and date of filing of the petition; 
(5) when the petitioners acquired custody of 

he child and from what person or agency and 
hat proper consent has been given; 

(6) that the petitioners are fit persons to have 
he care and custody of the child; 

(7) that the petitioners are financially able to 
rovide for him; 

(8) that the child is a suitable child for adop- 
ion; and 
(9) that the adoption is for the best interests of 

he child. (1949, c. 300.) 

§ 48-18. Effect of interlocutory decree.— (a) 
Jpon issuance of the interlocutory decree the 
hild shall remain or be placed in the care and 
ustody of the petitioners pending further orders 
f the court. Such decree shall be provisional 
nly and may be rescinded or modified at any 
ime prior to the final order. Until the final 
rder is made, the child shall be a ward of the 
ourt having jurisdiction. 
(b) When a husband and wife have petitioned 

Sintly to adopt and an interlocutory decree has 
een entered, and the death of one spouse occurs 
efore the time for the entering of the final order, 
ne petition of the living petitioner shall not be 
ivalidated by the fact of the death of the other 
etitioner, and the court may proceed to grant 
1e adoption to the surviving petitioner. (1949, 
- 300.) 

§ 48-19. Report on placement after interlocu- 
ry decree.—When the court enters an interlocu- 
ry decree of adoption, it must order the county 
iperintendent of public welfare or a licensed 
hild placing agency through its duly authorized 
spresentative to supervise the child in its adop- 
ve home and report to the court on the place- 
lent on a standard form or following an outline 
Ipplied by the state board of public welfare, 
ich report being for examination by the court 
efore entering any final order. (1949, c. 300.) 

§ 48-20. Dismissal of proceeding.—(a) If at any 
me between the filing of a petition and the is- 
dance of the final order completing the adoption 
‘is made known to the court that circumstances 
€ such that the child should not be given in 
loption to the petitioners, the court may dis- 
iss the proceeding. 
(b) The court before entering an order to dis- 
iss the proceeding must give notice of not less 
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than five days of the motion to dismiss to the 
petitioners, to the county superintendent of pub- 
lic welfare or licensed child placing agency hav- 
ing made the investigation provided for in G. S. 
§ 48-16, and to the state board of public welfare, 
and they shall be entitled to a hearing to admit 
or refute the facts upon which the impending ac- 
tion of the court is based. 

(c) Upon dismissal of an adoption proceeding, 
the custody of the child shall revert to the county 
superintendent of public welfare or licensed child 
placing agency having custody immediately be- 
fore the filing of the petition. If the placement 

of the child was made by its natural parents di- 
rectly with the adoptive parents, the superintend- 
ent of public welfare of the county in which the 
petition was filed shall be notified by the court 
of such dismissal and said superintendent of pub- 
lic welfare shall be responsible for taking appro- 
priate action for the protection of the child. 
(1949, c. 300.) 

§ 48-21. Final order of adoption; termination of 
proceeding within three years.—(a) If no appeal 
has been taken from any order of the court, the 
court must complete or dismiss the proceeding by 
entering a final order within three years of the 
filing of the petition. A final order of adoption 
must not be entered earlier than one year from 
the date of the interlocutory decree except as 
hereinafter provided. 

(b) If an appeal is taken from any order of the 
court, the proceeding must be completed by the 
court by entering a final order of adoption or a 
final order dismissing the proceeding within two 
years from the final judgment upon the appeal. 

(c) Upon examination of the written report re- 
quired under G. S. § 48-16, the court may, in its 
discretion, waive the entering of the interlocutory 

decree and the probationary period and grant a 
final order of adoption when the child is by blood 
a grandchild, nephew or niece of one of the peti- 
tioners or is the stepchild of the petitioner. 

(d) Upon examination of the written report 
required under G. S. § 48-16, the court may, in 
its discretion, shorten the probationary period 

between the granting of the interlocutory decree 
and the final order of adoption by the length of 
time the child has resided in the home of the 
petitioners prior to the granting of the interlocu- 
tory decree; provided, that the child was placed 
in the home of the petitioners by a superintendent 
of public welfare or by a licensed child placing 
agency and such fact has been certified to the 
court by the superintendent of public welfare or 
the executive head of the child placing agency, 
but no final order shall be entered until the child 
shall have resided in the home of the petitioners 
for a period of one year. (1949, c. 300.) 

§ 48-22. Contents of final order—(a) The final 
order of adoption must be entered in triplicate 
and may be thade on a standard form furnished 
by the state board of public welfare or may be 
typewritten, giving all the information  herein- 
after required. 

(b) The final order of adoption must state: 
(1) that all necessary parties are properly be- 

fore the court and that the time for answering 
has expired; 

(2) the name of the child used in the proceed- 
ing; 
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(3) the full names of the petitioners and their 

county of residence; 

(4) the date when the petitioners acquired cus- 

tody of the child and from what person or agency 

and that proper consent has been given; 

(5) the fact and date of the filing of the peti- 

tion; 
(6) the fact and date of the interlecutory de- 

cree if such a decree has been entered; 

(7) that the petitioners are fit persons to have 

the care and custody of the child; 

(8) that the petitioners are financially able to 

provide for him; 

(9) that the child is a suitable child for adop- 

tion; and 
(10) that the adoption is for the best interests 

of the child. 
(c) The order shall thereupon decree the adop- 

tion of the child by the petitioners and may order 

that the name of the child be changed to that 

requested in the petition. (1949, c. 300.) 

§ 48-23. Effect of final order—The final order 

forthwith shall establish the relationship of par- 

ent and child between the petitioners and the 

child, and, from the date of the signing of the 

final order of adoption, the child shall be entitled 

to inherit real and personal property from the 

adoptive parents in accordance with the statutes 

of descent and distribution. (1949, c. 300.) 

History of Former § 48-6.—For a brief history of former 

§ 48-6, to which this section corresponds, and the effect of 

the 1941 amendment thereto, see Phillips v. Phillips, 227 

N. C. 438, 42 S. E. (2d) 604. 

For comment on the 1945 amendment to former § 48-6, 

see 23 N. C. Law Rev. 346. 
Conclusiveness of Proceedings.——Under former § 48-6, to 

which this section corresponds, it was held that adoption 

proceedings are conclusive as to persons who were parties 

thereto, and as to their privies, notwithstanding a defect 

as to a party who would be entitled to disregard them 

as not binding on him, but who does not complain of his 

nonjoinder. locke v. Merrick, 223 N. C. 798, 28 SH Put ath 

523. 

Right of Adopted Child to Inherit.—Under former § 48-6, 

as it stood prior to the 1941 amendment, the effect of the 

adoption was simply to create a personal status between the 

adoptive parent and the child adopted, so that the adopted 

child) might inherit from the adoptive parent such estate 

of the adoptive parent as such parent, during his lifetime, 

might voluntarily have given to such child. Phillips v. 

Phillips, 227 N. C. 438, 42 S. E. (2d) 604. 
Under former § 48-6, as it stood prior to the 1941 amend- 

ment, the adopted child could not inherit through the adop- 

tive parent, or from any source other than the ‘estate of 

the petitioner.” The right to inherit was limited to the 

property of the adoptive parent, and the adopted child could 

not inherit from his father’s ancestors or other kindred, 

or be a representative of them. Id. 

§ 48-24. Recordation of adoption proceedings.—- 

(a) Only the final order of adoption or the final 

order dismissing the proceeding, and no other 

papers relating to the proceeding, shall be re- 

corded in the office of the clerk of the superior 

court in the county in which the adoption takes 

place. 
(b) A copy of the petition, the consent, the 

report on the condition and antecedents of the 

child and the suitability of the foster home, a 
copy of the interlocutory decree, the report on 
the placement, and a copy of the final order must 
be sent by the clerk of the superior court to the 
state board of public welfare in the following 

order: 
(1) Within ten days after the petition is filed 

with the clerk of the superior court, a copy of 

the petition giving the date of the filing of the 

GENERAL STATUTES OF NORTH CAROLINA [70 

original petition, and the consent must be filed by 

the clerk with the state board of public welfare. 

(2) Within ten days after an interlocutory de- — 

cree is entered, a copy of the interlocutory decree 

giving the date of the issuance of the decree and 

the report to the court on the condition and 

antecedents of the child and the suitability of the 

foster home must be filed by the clerk with the 

state board of public welfare. When the inter- 

locutory decree is waived, as provided in G.iSi 

§ 48-21 the said report and the recommendation 

to waive the interlocutory decree shall be so filed” 

by the clerk. 
(3) Within ten days after the final order of 

adoption is made the clerk must file with the 

state board of public welfare the report on the 

supervision of the placement during the inter-— 

locutory period, and a copy of the final order. 

(c) The said board must cause all papers and 

reports related to the proceeding to be perma-— 

nently indexed and filed. (1949, c. 300.) | 
q 

§ 48-25. Record not to be made public; viola- 

tion a misdemeanor.—(a) Neither the original file” 

of the proceeding in the office of the clerk nor 

the recording of the proceeding by the state 

board of public welfare shall be open for general ; 

public inspection. 
(b) With the exception of the information con- 

tained in the petition, the interlocutory decree, 
and the final order, it shall be a misdemeanor for 
any person having charge of the file or of the 

record to disclose, except as provided in G. S. § 
48-26, any information concerning the contents of 
any other papers in the proceeding. (1949, c. 300.) 

§ 48-26. Procedure for opening record for nec- 
essary information._-(a) Any necessary informa- 
tion in the files or the record of an adoption pro- 
ceeding may be disclosed, to the party requiring 
it, upon a written motion in the cause before the 
clerk of original jurisdiction who may issue an 
order to open the record. Such order must be 

reviewed by a judge of the superior court and if, 
in the opinion of said judge, it be to the best 
interest of the child or of the public to have such 
information disclosed, he may approve the order 
to open the record. 

(b) The original order to open the record must 
be filed with the proceeding in the office of the 
clerk of the superior court. If the clerk shall re- 
fuse to issue such order, the party requesting such 
order may appeal to the judge who may order 
that the record be opened, if, in his opinion, it be 
to the best interest of the child or of the public. 
(1949, c. 300.) 

§ 48-27. Procedure when appeal is taken.—(a) 
In the event of an appeal from ruling of the clerk 
in an adoption proceeding, the clerk must im- 
pound all papers and reports not open to the 
public pending final determination of the appeal. 
Within ten days after final determination of the 
appeal, the clerk must forward all papers and re 
ports as specified in G. S. § 48-24. 

(b) The clerk must not at any time furnish te 
anyone copies or certified copies in the proceed- 
ing other than the petition, the interlocutory de 
cree, and the final order. (1949, c. 300.) f 

§ 48-28. Questioning validity of adoption pro’ 
ceeding.—(a) After the final order of adoption i’ 
signed, no party to an adoption proceeding no! 
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anyone claiming under such a party may later 
question the validity of the adoption proceeding 
by reason of any defect or irregularity therein, 
jurisdictional or otherwise, but shall be fully 
bound thereby, save for such appeal as may be 
allowed by law. No adoption may be questioned 
by reason of any procedural or other defect by 
anyone not injured by such defect, nor may any 
adoption proceeding be attacked either directly or 
collaterally by any person other than a natural 
parent or guardian of the person of the child, 
The failure on the part of the clerk of the su- 
perior court, the county superintendent of public 
welfare, or the executive head of a licensed child 
placing agency to perform any of the duties or 
acts within the time required by the provisions of 
this section shall not affect the validity of any 
adoption proceeding. 

(b) The final order of adoption shall have the 
force and effect of, and shall be entitled to, all 
the presumptions attached to a judgment rendered 
by a court of general jurisdiction. (1949, c. 300.) 

§ 48-29. Change of name; report to state reg- 
istrar; new birth certificate to be made.—(a) For 

proper cause shown the court may decree that 
the name of the child shall be changed to such 
name as may be prayed in the petition. When 
the name of any child is so changed, the court 
shall forthwith report such change to the bureau 
of vital statistics of the state board of health. 
Upon receipt of the report, the state registrar of 
the bureau of vital statéstics shall prepare a new 
birth certificate for the child named in the report 
which shall contain the following information: 
full adoptive name of child, sex, race, date of 
birth, full name of adoptive father, full maiden 
name of adoptive mother, and such other perti- 
nent information not inconsistent herewith as 
may be determined by the state registrar. The 
city and county of residence of the adoptive 
Darents shall be shown as the place of birth, and 
the names of the attending physician and the local 
‘egistrar shall be omitted. No reference shall be 
nade on the new certificate to the adoption of 
he child, nor shall the adopting parents be re- 
erred to as foster parents. 

(b) The state registrar shall place the original 
ertificate of birth and all papers in his hand per- 
aining to the adoption under seal which shall not 
ye broken except in the manner provided in G. 
9. § 48-26 for the opening of the record of adop- 
ion. Thereafter when a certified copy of the 
ertificate of birth of such person is issued it shall 
e in the form of a birth registration card con- 
aining only the full name, birth date, state of 
irth, race, sex, date of filing, and birth certifi- 
ate number, except when an order of a court 
hall direct the issuance of a copy of the original 
ertificate of birth in the manner hereinbefore 
tovided. 
(c) The state registrar shall send a copy of the 

ew birth certificate to the register of deeds of 
he county where the adoption proceedings were 
astituted. Upon receipt of the said certificate 
he register of deeds shall cause it to be filed and 
adexed in the same manner as provided by law 
1 the case of original birth certificates. When- 
ver a record of the original birth certificate of 
ne adopted child is also on file in the same 
Ounty the register of deeds of said county is au- 
lorized, empowered, and directed, upon filing the 
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new certificate, to remove and destroy such rec- 
ord of the said original certificate. (1949, c. 300.) 
§ 48-30. Guardian appointed when custody 

granted of child with estate—When the court 
grants the petitioners custody of a child, if the 
child is an orphan and without guardian and pos- 
sesses any estate to be administered, the court 
must appoint a guardian as provided by law. 
(1949, c. 300.) 
§ 48-31. Rights of adoptive parents.—When a 

child is adopted pursuant to the provisions of this 
chapter, the adoptive parents shall not thereafter 
be deprived of any rights in the child, at the in- 
stance of the natural parents or otherwise, ex- 
cept in the same manner and for the same causes 
as are applicable in proceedings to deprive nat- 
ural parents of the children. (1949, c. 300.) 

§ 48-32. Readoption of child previously adopted. 
—Any minor child may be readopted in accord- 
ance with the provisions of this chapter, All 
provisions relating to the natural parent or par- 
ents shall apply to the adoptive parent or parents, 
except that in no case of readoption shall a nat- 
ural parent be made a party to the proceedings 
nor shall the consent of a natural parent be nec- 
essary. For the purposes of service of process, 
necessary parties, and consent, the adoptive par- 
ent shall be substituted for the natural parent. 
(1949, c. 300.) 
§ 48-33. Procuring custody of child by forfeit- 

ing parents declared crime.—Any parent whose 
rights and privileges have been forfeited as pro- 
vided by G. S. § 48-5 and who shall, otherwise 
than by legal process, procure the Possession and 
custody of such child with respect to whom his 
rights and privileges have been forfeited shall be 
guilty of a crime, and shall be punished as for 
abduction. (1949, c. 300.) 

§ 48-34, Past adoption proceedings validated.— 
All proceedings for the adoption of minors in 
courts of this state are hereby validated and con- 
firmed and the orders and judgments heretofore 
entered therein are declared to be binding upon 
all parties to said proceedings and their privies 
and all other persons, until such orders or judg- 
ments shall be vacated as provided by law: pro- 
vided that this section shall not apply to litigation 
pending on the effective date of this chapter in 
which the validity of a prior adoption proceeding 
is involved. (1949, c. 300.) 

In an adoption proceeding in 1923, where the court found 
that the parents of a minor child had abandoned such child 
and the evidence on which the finding was made does not 
appear in the record, there is a presumption that it was 
sufficient to sustain the finding, Locke v. Merrick, 223 N, 
C. 798, 28.S. E. (2d) 523. 

§ 48-35. Prior proceedings not affected.—Adop- 
tion proceedings pending on date of ratification 
shall not be affected, except that the provisions 
of G. S. § 48-34 shall apply thereto, and such pro- 
ceedings shall be completed in accordance with 
provisions of the statutes in effect at the time 
such proceedings were instituted; provided that 
the petitioners in proceedings pending on date of 
ratification may discontinue such proceedings by 
taking voluntary nonsuits and, upon paying the 
costs accrued in such discontinued proceedings, 
may institute new proceedings under the provi- 
sions of this chapter, in which cases of all of the 
ia of this chapter shall apply, (1949, ¢. 
300. 
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Chapter 49. Bastardy. 

Art. 1. Support of Illegitimate Children. 

Sec. 
49-4. When prosecution may be commenced, 

Art. 2. Legitimation of Illegitimate Children. 

49-13. New birth certificate on legitimation. 

Art. 1. Support of Illegitimate Children. 

§ 49-1. Title. 
Stated in State v. Dill, 224 Nip Cow 52 5529S: lle (20 e145. 

§ 49-2. Non-support of illegitimate child by 

parents made misdemeanor. 

Editor’s Note.— 

For note concerning this chapter, see 22 N. C. Law Rev. 

250. 
For discussion of problems arising under this article, see 

26 N. C. Law Rev. 305. 
Duty of Support Not Primarily for Benefit of Child.—The 

duty of a putative father to support his illegitimate child 

was not created primarily for the benefit of the child. 

The legislation is social in nature and was enacted to pre- 

vent illegitimates from becoming public charges. The bene- 

fit to the child is incidental. Such rights as it may have 

must be enforced under this section and in accord with 

the procedure therein prescribed. Allen v. Hunnicutt, 230 

N.C. 49, 52S. E. (2d) 18. 
Remedy Is Exclusive—This chapter and § 7-103 provide 

an exclusive remedy to compel a father to provide for the 

support of his illegitimate child, and these statutes do not 

authorize the child to maintain a civil action to compel its 

father to provide for its support. Allen v. Hunnicutt, 230 

NviC. 49, 5205.00. (2d) 18. 
As stated in Burton v. Belvin, 142 N. C. 151, 55 S. E. 71, 

the natural obligation of the father to support will be en- 

forced under the statute recognizing the obligation and im- 

porine the duty. Allen vy. Hunnicutt, 230 N. C. 49, 52 S. E. 

(2d) 18. 
The Begetting of an Illegitimate Child Is Not of Itself 

a Crime.— 
The only ‘‘prosecution” contemplated by this legislation 

is that grounded on the willful neglect or refusal of any par- 
ent to support and maintain his or her illegitimate child, 
the mere begetting of the child not being denominated a 
crime. State v. Dill, 224 N. C. 57, 58, 29 S. E. (2d) 145; 
State v. Stiles, 228 N. C. 137, 141, 44 S. E. (2d) 728. 
And the question of paternity is incidental to the prosecu- 

tion for nonsupport. State v. Bowser, 230 N. C. 330, 53 

S$: E. (2d) 282. 
Willfulness Is Essential Element of Offense.— 
Willfulness is an essential element of the offense de- 

nounced by this section, and a verdict “guilty of failure to 

support and maintain his bastard child” is insufficient to 

support a judgment. State v. Allen, 224 N. C. 530, 31 

Sea efed)ea30> 
Willfulness of the refusal to support one’s illegitimate 

child is an essential ingredient of the offense denounced 

by this section, and must be proven beyond a _ reasona- 

ble doubt; and instructions, which fail to so charge, de- 

prive defendant of his right to have the jury consider his 

willfulness as an issuable fact. State v. Hayden, 224 N. 

Cor 7 1 9se Sy. (20) soos 

Under this section, the neglect or refusal to support an 

illegitimate child must be willfui and it must be so charged 

in the warrant or bill of indictment, and the omission of 

such allegation is fatal. State v. Morgan, 226 N. C. 414, 

38 S. E. (2d) 166, 168; State v. Vanderlip, 225 N, C. 610, 

35 S. E. (2d) 885. 
“Willful” Defined.—The word 

this section creating an offense, means the act is done 

purposely and deliberately in violation of the law; it 
means an act done without any lawful justification, rea- 
son or excuse. State v. Stiles, 228 N. C. 137, 140, 44 S. 
E. (2d) 728. 

State Must Prove Paternity of Child and Willful Neg- 

lect.— 
In order to convict defendant under this section the 

burden is on the state to show not only that he is the 
father of the child, and that he had refused or neglected to 
support and maintain it, but further that his refusal or 
neglect is willful, that is, intentionally done, ‘‘without just 
cause, excuse Or justification,’ after notice and request for 
support. State v. Hayden, 224 N. C. 779, 32 S$. KE. (2d) 333; 

State v. Stiles, 228 N. C. 137, 139, 44 S. E. (2d) 728; State 

v. Ellison, 230 N. C. 59, 52 S. E. (2d) 9. 

‘willful,’ when used in 

Amendment of Warrant.—The trial court has authority to 

permit the solicitor to amend a warrant charging defendant 

with willful failure to support his illegitimate child by insert- 

ing the word “maintain,” so as to charge his willful failure 

to support and maintain his illegitimate child, State v. 

Bowser, 230 N. C. 330, 53 S. E. (2d) 282. 

Jurisdiction Determined by Age of Defendant at Time He 

Is Charged.—Where defendant is over sixteen years of age 

during the time he is charged with willfully neglecting or 

refusing to support his illegitimate child, the superior court 

and not the juvenile court has jurisdiction, notwithstanding 

that conception of the child occurred prior to defendant’s 

sixteenth birthday. State v. Bowser, 230 W. °Gi4330, 53° 8. 

BE. (2d) 282. 
Admissibility of Testimony of Prosecutrix as to Nonaccess 

of Husband.—In a prosecution of defendant for willful failure 

to support his illegitimate child conceived during wedlock 

of the mother, the admission of testimony by the prose- 

cutrix as to the nonaccess of the husband at the time 

of conception is error entitling defendant to a new trial. 

State v. Bowman, 230 N. C, 203, 52 S. E. (2d) 345. 

Evidence Held Sufficient.—Evidence in prosecution of de- 

fendant for willful neglect or refusal to support his 

illegitimate child held sufficient to overrule motions to 

nonsuit. State v. Bowser, 230 N. C. 330, 53 S. E, (2d) 282. 

Verdict Held Imsufficient.—A verdict of “guilty of willful 

nonsupport of illegitimate child” is insufficient in that it fails 

to fix the paternity of the child, State v. Ellison, 230 N. 

CY 50, 952''S., Ee 2d). “9: 

§ 49-4. When prosecution may be commenced. 

—The prosecution of the reputed father of an 

illegitimate child may be instituted under this 

chapter within any of the following periods, and 

not thereafter: 

1. Three years next after the birth of the chiid; 

or ® 

9. Where the paternity of the child has been 

judicially determined within three years next after 

its birth, at any time before the child attains the 

age of fourteen years; or 

3. Where the reputed father has acknowledged, 

paternity of the child by payments for the support 

thereof within three years next after the birth of 

such child, three years from the date of the last 

payment, whether such last payment was made 

within three years of the birth of such child or 

thereafter: Provided, the action is instituted before 

the child attains the age of fourteen years. 

The prosecution of the mother of an illegitimate 

child may be instituted under this chapter at any 

time before the child attains the age of fourteen 

years. (1933, ¢. 228, 's. 35 1939;-c,. 217, 's. 33° 1945; 

c. 1053.) 
Editor’s Note.— 
The 1945 amendment rewrote this section. 

As to effect of amendment, see 23 N. C. Law Rev. 331. 

Maximum Time for Prosecution Is Six Years from 

Birth.— 

A prosecution of the father of an illegitimate child for the 

willful neglect and refusal to support such child, whose, 

paternity had been established under the old law, C. Sij 

265-279, and which prosecution originated more than 12 

years after the birth of the child, was held barred under 

the terms of this section, since the prosecution was a new 
and independent proceeding, rather than a motion in the 

original proceeding to enforce the order of support as con: 

templated by the 1933 Act. State v. Dill, 224 N. C. 57, & 
S. E. (2d) 145. 

§ 49-7. Jurisdiction of inferior courts; issuer 

and orders. 
The court before whom the matter may bt 

brought upon motion of the defendant, shall direc: 

and order that the defendant, the mother and tht 

child shall submit to a blood grouping test; pro) 

sided, that the court in its discretion may requir! 

the person requesting a blood grouping test to pa} 

the cost thereof; that the results of a blood group 
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ing test shall be admitted in evidence when offered 
by a duly licensed practicing physician or other 
duly qualified person; provided, that from a find- 
ing of the issue of paternity against the defend- 
ant, the defendant shall have the same right to an 
appeal as though he had been found guilty of the 
crime of willful failure to support a bastard child. 
(1933, c. 228, s. 6; 1937, c. 432, 8s. 2; 1939, c. 217, 
Ss, 1, 4; 1945, c. 40; 1947, c. 1014.) 
Editer’s Note.— 
The 1945 amendment added all of the above paragraph 

at the end of this section except the last proviso, which 
was added by the 1947 amendment. As the rest of the 
section was not affected by the amendments it is not set 
out. 

For comment on the 1945 amendment, see 23 N. C. Law 
Rev. 343. 
For comment on the 1947 amendment, see 25 N. C. Law 

Rey. 412. 
Effect of § 8-50.1—While this section is not expressly re- 

pealed, it would seem to be superseded by § 8-50.1, which: 
(1) contains virtually identical provisions applicable to “any 
criminal action or proceedings in which the question of 
paternity arises;’? and (2) extends legislative approval of 
use of the blood grouping evidence to “any civil action,’ 
27 N. C. Law Rev. 456, 

Modification of Orders.— 
This and the following section contemplate initial find- 

ings and an order of support, subject to modification or in- 
crease from time to time, and to be enforced by such 
prescribed supplemental orders as_ the exigencies of the 
case may require. State v. Dill, 224 N. C. 57, 58, 29 S. E. 
(2d) 145. 

§ 49-8. Power of court to modify orders; sus- 
pend sentence, etc. 
Cross Reference.—See annotations under § 49-7, 

Art. 2. Legitimation of Illegitimate Children. 

§ 49-10. Legitimation—The putative father of 
any child born out of wedlock may apply by a 
verified - ritten petition filed in a special proceed- 
ing in the superior court of the county in which 
he resides, praying that such child be declared 
legitimate. The mother, if living, and the child 
shall be necessary parties to the proceeding, and 
the full names of the father, mother and the child 
shall be set out in the petition. If it appears to 
the court that the petitioner is the father of the 
child, the court may thereupon declare and pro- 
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nounce the child legitimated; and the full names 
of the father, mother and the child shall be set 
out in the court order decreeing legitimation of 
the child. The clerk of the court shall record the 
order in the record of orders and decrees and it 
shall be cross-indexed under the name of. the 
father as plaintiff or petitioner on the plaintiffs’ 
side of the cross-index, and under the name of 
the mother, and the child as defendants or re- 
spondents on the defendants’ side of the cross- 
index. (Rev., s. 263; Code, s. 39: 1947, c. 663, 
Sere GALS, "S72 
_Editor’s Note.—The 1947 amendment 

tion. 

For a brief account of the 1947 amendments to this article, 
see 25 N. C. Law Rev. 414, 

§ 49-12. Legitimation by subsequent marriage. 
—When the mother of any child born out of wed- 
lock and the reputed father of such child shall 
intermarry or shall have intermarried at any time 
after the birth of such child, the child shall in all 
respects after such intermarriage be deemed and 
held to be legitimate and entitled to all the rights 
in and to the estate, real and personal, of its 
father and mother that it would have had had it 
been born in lawful wedlock. (1917. cl 219% sinihs 
1947... 663;, 8. 23.CeS. 279.) 
Editor’s Note.— 
The 1947 amendment struck out “illegitimate” formerly 

appearing before the word “child” in line one and inserted 
after the word “child’? the words “born out of wedlock.” 

rewrote this sec- 

§ 49-18. New birth certificate on legitimation. 
—A certified copy of the order of legitimation 
when issued under the provisions of G. S. § 49-10 
shall be sent by the clerk of the superior court 
under his official seal to the state registrar of vital 
statistics who shall then make a new birth cer- 
tificate bearing the full name of the father, 
When a child is legitimated under the provisions 

of G. S. § 49-12 the state registrar of vital statistics 
shall make a new birth certificate bearing the full 
name of the father upon presentation of a certi- 
fied copy of the marriage license issued to the 
father and the mother of the child. (1947, c. 663, 
s. 3.) 

Chapter 50. Divorce and Alimony. 
§ 50-1. Jurisdiction—The superior court and 

such other courts as are now or may hereafter 
be so vested by statute shall have concurrent ju- 
tisdiction of actions for divorce and alimony, or 
either, (Rev., s. 1557; Code, s. 1282; 1868-9, c. 
93, s. 45; 1949, c. 264, s. 1; C. S. 1655.) 

Editor’s Note.—Prior to the 1949 amendment this section 
applied only to the superior court. 

§ 50-3. Venue. 

Section Not Jurisdictional—Waiver.—- 
The provision of this section, that summons shall be 

returnable to court of the county in which either plaintiff 
or defendant resides, is not jurisdictional but relates to 
venue, and may be waived, and if an action for divorce be 
instituted in any other county, it may be tried there, un- 
less defendant before the time of answering expires de- 
mands in writing that trial be had in the proper county. 
Smith v. Smith, 226 N. C. 506, 39 S. H. (2d) 391, 393. 

§ 50-4. What marriages may bé declared void 
on application of either party.—The superior 
court in term time, on application made as by 
law provided, by either party to a marriage con- 

tracted contrary to the prohibitions contained in 
the chapter entitled Marriage, or declared void by 
said chapter, may declare such marriage void 
from the beginning, subject, nevertheless, to the 
second proviso contained in § 51-3. (Rev., s. 
1560; Code, s. 1283; 1871-2, c. 193, s. 33; 1945, c. 
635; C. S. 1658.) 
Editor’s Note.— ; 
The 1945 amendment inserted the word “second” in the 

last line. 

§ 50-5. Grounds for absolute divorce. 
4. If there has been a separation of husband 

and wife, whether voluntary or involuntary, pro- 
vided such involuntary separation is in conse- 
quence of a criminal act committed by the de- 
fendant prior to such divorce proceeding, and 
they have lived separate and apart for two suc- 
cessive years, and the plaintiff or defendant in the 
suit for divorce has resided in this state for six 
months, 

6. In all cases where a husband and wife have 
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lived separate and apart for ten consecutive years, 

without cohabitation, and are still so living sep- 

arate and apart by reason of the incurable insan- 

ity of one of them, the court may grant a decree 

of absolute divorce upon the petition of the sane 

spouse: Provided, the evidence shall show that 

the insane spouse is suffering from incurable in- 

sanity, and has been confined for ten consecutive 

years next preceding the bringing of the action in 

an institution for the care and treatment of the 

mentally disordered. Provided further, that proof 

of incurable insanity be supported by the testi- 

mony of two reputable physicians, one of whom 

shall be a staff member or the superintendent of 

the institution wherein the insane spouse is 

confined, and one regularly practicing physician 

in the community wherein such husband and wife 

reside, who has no connection with the institu- 

tion in which said insane spouse is confined. 

In all decrees granted under this subsection in 

actions in which the husband is the plaintiff the 

court shall require him to provide for the care 

and maintenance of the insane defendant as long 

as she may live, compatible with his financial 

standing and ability, and the trial court will re- 

tain jurisdiction of the parties and the cause, 

from term to term, for the purpose of making 

such orders as equity may require to enforce the 

provisions of the decree requiring the plaintiff to 

furnish the necessary funds for such care and 

maintenance. In the event of feme defendant’s 

continued confinement in an institution for the 

mentally disordered, it shall be deemed sufficient 

support and maintenance if the plaintiff continue 

to pay and discharge the monthly payments re- 

quired of him by the institution, such payments 

to be in amounts equal to those required of 

patients similarly situated. In all such actions 

wherein the wife is the plaintiff and the insane 

defendant has insufficient income and property to 

provide for his care and maintenance, then in the 

discretion of the court, the court may require her 

to provide for the care and maintenance of the 

jnsane defendant as long as he may live, compati- 

ble with her financial standing and ability, and 

the trial court will retain jurisdiction of the par- 

ties and the cause, from term to term, for the 

purpose of making such orders as equity may re- 

quire to enforce the provisions of the decree re- 

quiring plaintiff to furnish the necessary funds 

for such care and maintenance. 

Service of process shall be had upon the regular 
guardian for said defendant spouse, if any, and 
if no regular guardian, upon a duly appointed 
quardian ad litem and also upon the superin- 
tendent or physician in charge of the institution 
wherein the insane spouse is confined. Such 
guardian or guardian ad litem shall make an in- 
vestigation of the circumstances and notify the 
next of kin of the insane spouse or the superin- 
tendent of the institution of the action and when- 
ever practical confer with said next of kin before 
filing appropriate pleadings in behalf of the de- 

fendant. 

In all actions brought under this subsection, if 
the jury finds as a fact that the plaintiff has been 
guilty of such conduct as has conduced to the 
unsoundness of mind of the insane defendant, the 
relief prayed for shall be denied. 

The plaintiff or defendant must have resided in 
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this state for six months next’ preceding institu- 

tion of any action under this section. 

In any action for absolute divorce upon any of 

the grounds set forth in this section, allegation 

and proof that the plaintiff or defendant has re- 

sided in North Carolina for at least six months 

next preceding the filing of the complaint shall 

constitute compliance with the residence require- 

ments for prosecuting any such action for divorce. 

(Rev., s. 1561; Code, s. 1285; 1871-2, c. 193, s. 

35: 1879, c. 132; 1887, c. 100; 1889, c. 442; 1899, 
c. 29; 1903, c. 490; 1905, c. 499; 1907, c. 89; 1911, © 
c, 117; 1913, c. 165; 1917, cc. 25,°573 1921, c. 63; 
1929, c. 6; 1931, c. 397; 1933, c. 71, ss. 1, 2; 1943, 
c, 448, s, 2; 1945, c. 755; 1949, c. 264, ss. 2, 5; ©. 
417; C. S. 1659.) 

Editor’s Note.—The 1945 amendment added subsection 6. 

The first 1949 amendment inserted the words “or defendant” 

in line seven of subsection 4 and rewrote subsection 6. The 

second 1949 amendment added the paragraph at the end 

of this section. As the rest of the section was not affected 

by the amendments it is not set out. 
For comment on the 1943 amendment, see 21 N. C. Law 

Rev. 347. 
For comment on the 1945 amendment, see 23 N. C. Law 

Rev. 340. ' 

For a brief summary of the 1949 amendments to this sec- 
tion and §§ 50-6 and 50-8, see 27 N. C. Law Rev. 453. 
Sufficiency of Allegations.—Allegations that husband co- 

habited and committed adultery: with another woman and 

that illicit relations continued over a period of time not- 

withstanding the protestations and pleas of the wife, states 

a cause of action for absolute divorce. Pearce v. Pearce, 

226 N.C, 307; 37,S. By (2d), 904. 

Separation Defined.— 
Separation, as this word is used in the divorce statutes, 

implies living apart for the entire period in such manner 

that those who come in contact with them may see that the 

husband and wife are not living together. Young v. Young, 

225 N. C. 340, 34 S. E. (2d) 154. 

For the purpose of obtaining a divorce under this or the 

succeeding section, separation may not be predicated upon: 

evidence which shows that during the period the parties have 

held themselves out as husband and wife living together, 

nor when the association between them has been of such a 

character as to induce others, who observed them, to regard 

them as living together in the ordinary acceptation of that 

descriptive phrase. Id. 
Instance of insufficient evidence of separation by mutual 

agreement and living separate and apart as is contemplated 

by this and the succeeding section. Id, 

Separation Must Have Been Voluntary in Its Inception.— 

Where plaintiff’s cause of action is couched in the language 

of this section, he must prove his case secundum allegata 

by showing that the separation was voluntary in its incep- 

tion. Pearce v. Pearce, 225 N. C. 571,35 S. E. (2d) 636. 

Assent to Separation Obtained by Fraud.—If the assent 

of wife is obtained by fraud or deceit, the separation is 

not voluntary within the meaning of this section. Pearce 

v. Pearce, 225 N. C. 571, 35 S. KE. (2d), 636. 

Sufficiency of Evidence of Residence.—Plaintiff’s testi- 

mony that he had been continuously a resident of North 

Carolina up to the time he went to another state for tem- 

porary work, and that he returned here once or twice a 

month and did not intend to make his home in such other 

state but intended to remain a citizen of North Carolina, 

is held sufficient to be submitted to the jury on the ques- 

tion of his residence in this State for the period prescribec 

by this and the following section. Welch v. Welch, 22¢ 

N. C. 541, 39 S. E. (2d) 457. S 

The fact that plaintiff went to another state to engage 

temporarily in work there, and, upon mistaken advice 

instituted an action for divorce in such other state upor 

allegations of residence therein, is evidence against hin 

on the issue of his residence in this state for the statu 

tory period but is not conclusive and does not constituti 

an estoppel. Id. ; 

Cited in Smith v. Smith, 226 N. C. 544, 39 S. BE. (2d) 
458; Norman y. Norman, 230 N. C. 61, 51 S. E. (2d) 927. 

§ 50-6. Divorce after separation of two year! 

on application of either party.—Marriages may b 
dissolved and the parties thereto divorced fron 
the bonds of matrimony on the application ¢ 
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either party, if and when the husband and wife 
have lived separate and apart for two years, and 
the plaintiff or defendant in the suit for divorce 
has resided in the state for a period of six months. 
This section shall be in addition to other acts and 
not construed as repealing other laws on the sub- 
ject of divorce. (1931, c. 72; 1933, c. 1633 1937, 
c. 100, ss. 1, 2; 1943, c. 448, s, 3; 1949, c¢,. 264, 
Saas) 

Editor’s Note.— 
The 1949 amendment inserted the words “or defendant’? in 

line six, 
For comment on the 1943 amendment, see 21 N. C. Law 

Rev. 347. 

Jurisdictional Averments.— 
Where complaint alleges, and there is evidence tending 

to show, that husband and wife, “have lived separate and 
apart for two years” next immediately preceding the insti- 
tution of the action, and that plaintiff “has resided in the 
state for a period of six months,” nothing else appearing, 
the establishment of ‘these allegations by proof would entitle 
plaintiff to a divorce. This section so provides. Taylor y. 
Taylor, 225 N. C. 80, 82, 33 S. B. (2d) 492, 
“Living Apart.’’— 
If a plaintiff, in a divorce action on grounds of separa- 

tion, contributes to the support of his wife, solely in an 
attempt to fulfill the obligation imposed by statute, his 
conduct is not inconsistent with a legal separation; but, if 
he makes such payments in recognition of his marital 
status and in discharge of his marital obligations, there 
is no living separate and apart within the meaning of the 
statute. Williams vy. Williams, 224 N. C. 91, 29 S. E. 
(2d) 39. 
Meaning of ‘“Separation.”—See note under § 50-5. 
In accord with Ist paragraph in original. See Dudley v. 

Dudley, 225 N. C. 83, 33 S. E, (2d) 489. 
The separation contemplated by this section is apparently 

unrestricted. Taylor y. Taylor, 225 N. C, 80, 82, 33 S. E. 
(2d) 492. 
The expression used in Byers v. Byers, 222 N. C, 298, 22 

S. E. (2d) 902, “that the bare fact of living separate and 
apart for the period of two years, standing alone, will not 
constitute a cause of action for divorce,’ should be viewed 
in the light of its setting, and construed accordingly. It 
was fiot intended as a delimitation of the statute. Byers v. 
Byers, 223 N. C. 85, 89, 25 S. BE. (2d) 466. 
Separation means cessation of cohabitation, and cohabi- 

tation means living together as man and wife, though not 
necessarily implying sexual relations. Cohabitation includes 
other marital responsibilities and duties. Young vy. Young, 
225 N. C. 340, 34 S. HB. (2d) 154; Dudley v. Dudley, 225 N. 
C. 83, 33 S. E. (2d) 489. 
A separation by act of the parties, or one of them, or 

under order of court a mensa et thoro, suffices to meet 
the terms of this section. Taylor vy. Taylor, 225 N. C. 80, 
82, 33S. E. (2d) 492. 

“Separation” would not include an involuntary living 
apart, where there had been no previous separation, such 
as might arise from the incarceration or insanity of one of 
the parties. Id. 

“Judicial Separation’ -Included.—A legal separation for 
the requisite period of two years is ground for divorce un- 
der this section. The separation here contemplated includes 
a “judicial separation” as well as one brought about by 
the act of the parties, or one of them. Lockhart v. Lock- 
hart, 223 N. C. 559, 27 S. E. (2d) 444, 
The discontinuance of sexual relations is not in itself a 

living ‘‘separate and apart’? within the meaning of the stat- 
ute, and a divorce will be denied where it appears that, 
during the period relied upon, the parties had lived in the 
same house. Dudley vy. Dudley, 225 N. C. 83; 33, S$. 5B. (2d) 
489. 
Separation Must Be Voluntary in Inception.In an ac- 

tion for divorce, based upon two years’ separation by mu- 
tual consent, plaintiff must not only show that he and de- 
fendant have lived separate and apart for the statutory 
period, but also that the separation was voluntary in its 
inception. Williams v. Williams, 224 N. C. OS Pe CEI OF 
(2d) 39. 
_ Husband Not Entitled to Divorce on His Own Crimina] 
Conduct.— 
-In accord with original. See Byers y. Byers; 223.,Ni<C, 
85, 25 S. E. (2d) 466 (action under 1937 amendment). 
Spouse May Not Obtain Divorce Solely on Own Derelic- 

tion.—It is not to be supposed the General Assembly in- 
tended in enacting this section to authorize one spouse will- 
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fully or wrongfully to abandon the other for a period of 
two years and then reward the faithless spouse a divorce 
for the wrong committed, in the face of a plea in bar based 
on such wrong. Nor is it to be ascribed as the legislative 
intent that one spouse may drive the other from their home 
for a period of two years, without any cause or excuse, 
and then obtain a divorce solely upon the ground of such 
separation created by complainant’s own dereliction. By- 
ers v. Byers, 223 N. C. 85, 90, 25 S. E, (2d) 466; Pharr v. 
Pharr, 223 N. C, 115, 25S. E. (2d) 471. 
The party in the wrong in the face of a plea in bar based 

on such wrong cannot obtain a diverce under the provisions 
of this section. Pharr v. Pharr, 223 N. C. 105) 117,250. 
E. (2d) 471, following Byers v. Byers, 223 N.C. 85, 25 S. 
E. (2d) 466. 
Where Issues to Be Passed on by Jury.—In an action 

under this section, where complaint alleges sufficient facts 
and defendant in her answer sets up a divorce a mensa 
with alimony granted her on the grounds of abandonment, 
to which plaintiff replied without admission of wrongful 
or unlawful conduct on his part, a judgment for defendant 
on the pleadings is erroneous, as there are issues of fact 
raised to be tried by a jury. Lockhart v. Lockhart, 223 
ING Gopl2ssecon Ga. bs. (2d)) 465, 
Defenses.— Where defendant, in an action for divorce on 

the grounds of two years’ separation, set up plaintiff’s wrongful conduct and willful abandonment of defendant and 
also recrimination, either defense, if established, would de- feat plaintiff. The burden, however, rests upon defendant 
to establish these defenses, which are affirmative, Taylor 
v. Taylor, 225 N. C. 80, 33 S. E. (2d) 492, 
Pleading.—It is unnecessary to set out in the complaint 

the cause for the separation, or to allege that it was with- 
out fault on the part cf plaintiff, or to aver that it was by 
mutual agreement of the parties. Taylor v. Taylor, 225 
N. C. 80, 82, 33 S. E. (2d) 492. 

Plaintiff may particularize as to the character of the sep- 
aration by alleging that it was by mutual consent, aban- 
donment, etc., in which event, if material to the cause of 
action, the burden would rest with . plaintiff to prove the 
case secundum allegata. Id. 

In an action under this section it was held that the mere 
statement in the answer that the allegation in complaint 
“that plaintiff and defendant have not lived together as man 
and wife since April 1, 1942, is not denied,” was not an 
admission of a “separation.” Moody vy. Moody, 225 N. C. 
89, 33 S. E. (2d) 491. 
Where Recrimination Established.—This section does not 

authorize the granting of a divorce to one spouse where 
the other pleads and establishes recrimination, Pharr vy. 
Pharr, 223 N. C. 115, 117, 25 S. BE. (2d) 471. 
Husband’s Failure to Support Children Does Not Bar 

Action.—Under this and preceding section plaintiff’s ad- 
mission that he had been convicted for failing to support 
the children of his marriage is not alone sufficient to .de- 
feat his action for divorce on the ground of two years’ 
separation, Welch v. Welch, 226 N. C. 541, 39S. 5 Bs,5(2d) 
457. 
Evidence of Conjugal Relations within Two Years be- 

fore Action.—Evidence that less than two years before the 
institution of divorce action defendant visited plaintiff at 
army camp and plaintiff visited defendant on furloughs, 
and that at such times they cohabited as man and wife, 
was sufficient to negative conclusion that conjugal rela- 
tions had ceased for the period prescribed by this sec- 
tion, and supported verdict in defendant’s favor and judg- 
ment denying plaintiff’s suit for divorce on the grounds 
of two years’ separation. Mason y. Mason, 22 N. C, 
740, 40 S. E. (2d) 204. 
To establish a domicile, there must be a residence, and 

the intention to make it a home or to live there indefinitely. 
Bryant v. Bryant, 228 N. C. 287, 45 S. E, (2d) 572. 
Plaintiff must be physically present in this state and 

have the intention of making his residence here a petmanent 
abiding place in order to be domiciled here within the mean- 
ing of this section, making residence in this state for six 
months a jurisdictional prerequisite to the institution of an 
action for divorce on the grounds of two years’ separation. 
Id 
The fact that a person obtains automobile license and ra- 

tion cards in another state, giving such state as his resi- 
dence, while competent on the question of domicile, is not 
conclusive, Bryant v. Bryant, 228 N, C. 287, 45 S. E. (2d) 
572, 
Finding of Court as to Residence. — The finding of the 

court, supported by evidence, that plaintiff was physically present in this state for more than six months prior to instituting action for divorce and that he regarded his 
residence here as a permanent home, is sufficient to support 
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judgment denying defendant’s motion in the cause to set 

aside the divorce decree on the ground of want of the ju- 

risdictional requirement of domicile. Bryant v. Bryant, 228 

N.C, 0287,-45 So Bs c(@d). 572. 

How Decree Attacked on Ground of Nonresidence.—The 

proper procedure to attack a divorce decree on the ground 

that plaintiff had not been a resident of the state for six 

months preceding the institution of the action is by motion 

in the cause. Bryant v. Bryant, 228 N. @. 287,45 S.,&. 

(2d) 572. 
Applied in Nall v. Nall, 229 N. C. 598, 50 S. E. (2d) 737. 

§ 50-7. Grounds for divorce from bed and board. 

The lapse of seven years from the time of the separation 

dces not bar a cress-action for divorce a mensa on the 

ground of constructive abandonment, or application for 

alimony pendente lite, either by laches or any statute of 

limitation. Nall vy. Nall, 229 N. C. 598, 50 S. E. (2d) 737. 

Alimony.—Where in the husband’s action for divorce a 

vinculo, the wife sets up a cross-action for divorce a mensa, 

the court has the power to make an order for the pay- 

ment of alimony upon the jury’s determination of the issues 

in favor of the wife. Norman v. Norman, 230 Na CaIGL, 

51 S. EB. (2d) 927. 

In an action for divorce, a verified answer and cross-action 

setting forth a cause of action for divorce a mensa, is 

sufficient to sustain an order allowing alimony pendente 

lite, Nall v. Nall, 229 N. C. 598, 50 S. E. (2d) Vote 

Only the Party Injured Is Entitled to a Divorce under 

This Section.— 

In accord with original. See Lawrence v. Lawrence, 226 

N. C. 624, 39 S. E. (2d) 807. 

When the misconduct of the complaining party is calcu- 

lated to and does reasonably induce the conduct of defend- 

ant, relied upon in an action for divorce a mensa et thoro 

he or she, as the case may be, will not be permitted to 

take advantage of his or her own wrong, and the decree of 

divorcement will be denied. Byers v. Byers, 223 ON. Cs. Gos 

99, 25 S. E. (2d) 466, citing Page v. Page, 161 N. C. 170, 

76 S. E. 619. 
Acts Constituting Abandonment.— 

It is not necessary for the husband to depart from his 

home and leave his wife in order to abandon her. By 

cruel treatment or failure to provide for her support, he 

may compel her to leave him, which would constitute 

abandonment by the husband. Blanchard v. Blanchard, 

2% N. C. 152, 36 S. E. (2d) 919, 920, holding evidence in- 

sufficient to show abandonment by husband. 

Abandonment imports willfulness and malicicusly turn- 

ing the spouse out of doors, Brooks v. Brooks, 226 N. C. 

280, 37 S. E: (2d) 909, 912. 
Allegation of actual physical violence is not required 

under this section, Pearce v. Pearce, 226 NY CF "3075"387°S. 

E. (2d). 904. 
Complaint Must Show Plaintiff’s Innocence.— 

In a cross-action under this section, the omission of an 

allegation that plaintiff's conduct was without provocation 

on defendant’s part is fatal, Pearce v. Pearce, 225 N. C. 

571, 35 S. E. (2d) 636. 

Conduct of Defendant Must Be Set Out with Particularity- 

—When a wife bases her action for alimony without di- 

vorce upon the grounds that her husband has been guilty 

of cruel treatment of her and of offering indignities to her 

person within the meaning of the statute pertaining to 

divorce from bed and board, she “must meet the requisite” 

of this section and not only set out with particularity the 

acts on the part of her husband and upon which she re- 

lies, but she is also required to allege, and consequently to 

prove, that such acts were without adequate provocation 

on her part. Best v. Best, 228 N. C. 9, 12, 44 Se Br @d) 

214. 

Under this section plaintiff must set out with particu- 

larity the language and conduct on the part of defendant 

relied upon, and must allege and prove that such acts were 

without adequate provocation on her part. Lawrence V.- 

Lawrence, 226 N. C. 624, 39 S. EB. (2d) 807. 

A wife who seeks to assert a cause of action under 

section must allege with particularity the language 

conduct relied upon as constituting such indignities to 

person as to render her condition intolerable and her 

burdensome. Pearce v. Pearce, 225 N. ©, #571, 

(2d) 636. 
Examples of Sufficient Cause.— 

Allegations that the husband had been living in adultery, 

had repeatedly avowed his loss of affection for and his de- 

sire to be rid of his wife, had ejected her from his bed, and 

finally ordered her from his home, saying that he never in- 

tended to live with her again, states a cause ef action. 

Pearce v. Pearce, 226 N. C. 307, 37 S. E. (2d) 904. 

Failure to Allege and Prove That Husband’s Accusations 

this 
and 
her 
hfe 
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of Infidelity Were False.—in action for divorce a mensa et 

thoro and for subsistence, plaintiff alleged that defendant 

had repeatedly accused her of having sexual relations with 

her foster father and other men, and her evidence tended 

to show that all of the specific acts of abuse and miscon- 

duct complained of occurred in connection with this accu- 

sation. Plaintiff further alleged that she had been faithful 

and dutiful, and that defendant’s acts of abuse and mis- 

conduct were without provocation or justification, but did 

not specifically allege or testify that the accusation was 

false. It was held that defendant’s motion for judgment 

as of nonsuit should have been allowed, since even if the 

allegation denying provocation or justification be taken as 

denial of the charge of infidelity, plaintiff offered no testi- 

mony in support of such denial. Lawrence v. Lawrence, 

26 N. C. 624, 39 S. E. (2d) 807. 

Allegations of Habitual Drunkenness.—Allegations in com- 

plaint that defendant had been an habitual drunkard during 

the prior three years are sufficient to state a cause of ac- 

tion for divorce from bed and board under this section. 

Best v. Best, 228 N. C9, 44'S. OE: (2d) 214. 

Applied in Sumner v. Sumner, 227 N. C. 610, 44 Sorts 

(2d) 40. 
Cited in Lockhart v. 

EB, (2d) 444; Stanley v. Stanley, 226 N. 

(2d) 118. 

§ 50-8. Affidavit to be filed with complaint; affi- 

davit of intention to file complaint—The plaintiff 

in a complaint seeking either divorce or alimony, 

or both, shall file with his or her complaint an 

affidavit that the facts set forth in the complaint 

are true to the best of affiant’s knowledge and be- 

lief. The plaintiff shall also set forth in such 

affidavit, either that the facts set forth in the com- 

plaint, as grounds for divorce, have existed to his 

or her knowledge at least six months prior to the 

filing of the complaint, and that complainant or 

defendant has been a residence of the state for 

six months next preceding the filing of the com- 

plaint; or, if the wife be the plaintiff, that the 

husband is removing, or about to remove, his 

property and effects from the state, whereby she 

may be disappointed in her alimony: Provided, 

however, that if the cause for divorce is two 

years separation then it shall not be necessary to 

set forth in the affidavit that the grounds for di- 

vorce have existed at’ least six months prior to 

the filing of the complaint, it being the purpose 

of this proviso to permit a divorce after a separa- 

tion of two years without waiting an additional 

six months for filing the complaint: Provided, 

that if the plaintiff is a nonresident the action 

shall be brought in the county of the defendant’s 

residence and summons personally served upon 

the defendant. If any wife files in the office of 

the superior court clerk of the county where she 

resides an affidavit, setting forth the fact that she 

intends to file a petition or bring an action for 

divorce against her husband, and that she has 

not had knowledge of the facts upon which the 

petition or action will be based for six months, 

she may reside separate and apart from her 

husband. If she fails to file her petition or bring 

her action for divorce within ninety days after 

the six months have expired since her knowledge 

of the facts upon which she intends to file her 

said petition or bring her said action, then she 

shall not be entitled any longer to the benefit o° 

this section. (Rev., s. 1563; Code, s. 1287; 1868-9 

c. 93, s. 46; 1869-70, c. 184; 1907, c. 1008, s. 1 

1925,-c. 93; 1933, c. W1.0ss. 2, 35)1943,.Ge 448,55, 1) 

1947, c. 165; 1949, c. 264, s. 4; C. S. 1661.) 

Editer’s Note.—The 1947 amendment, effective July 1 

1947, struck out a portion of the first sentence thereb’ 

eliminating the necessity for alleging in an affidavit i 

an action for divorce that there has been no collusion i 

bringing such action, The amendatory act, which did n 

Lockhart, 223 N. C. 559, 27 Ss. 
Ch. 129837 1S 
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apply to pending litigation, validated all judgments ren- 
dered ‘before the effective date in actions for divorce where 
the affidavit failed to. allege that there was no collusion 
between husband and wife. 

For brief comment on the 1947 amendment, see 25 N. C. 
Taw Rev. 412. 
The 1949 amendment inserted the words “or defendant” 

in lines five and six of the second sentence, and added the 
second proviso thereto. 

Verification of Subsequent Pleadings May Net Be Waived. 
—The requirement that when one pleading in a court of 
record is verified, every subsequent pleading in the same 
proceeding, except a demurrer, “must be verified also,’’ is 
one which may be waived, except in those cases where the 
form and substance of the verification is made an essential 
part of the pleading; as in an action for divorce in which 
a special form of affidavit is required under this section, 
in a proceeding to restore a lost record, § 98-14, and in 
an action against a county or municipal corporation, § 153-64. 
Calaway v. Harris, 229 N. C. 117, 47 S. E, (2d) 796. 
False Affidavit—tIn an action for divorce the affidavit, re- 

quired by this section in connection with the complaint, is 
jurisdictional, and a complaint accompanied by a false stat- 
utory affidavit, if it be properly so found, would be re- 
garded as insufficient to empower the court to grant a de- 
cree of divorce; and the correct procedure for relief against 
the decree would be by motion in the cause. Young vy. 
Young, 225 N. C. 340, 34 S. E. (2d) 154, wherein the plain- 
tiff was held to have practiced imposition upon the court. 
Proof Must Correspond to Allegations.— 
In accord with original. See Young y. Young, 225 N. GC 

340, 34 S. E. (2d) 154. 
Cited in Hodges v. Hodges, 226 N. C. 570, 39 S. E. (2d) 

596. 

§ 50-9. Effect of answer of summons by defend- 
ant.—In all cases upon an action for a divorce 
absolute, where judgment of divorce has _ hereto- 
fore been granted and where the plaintiff has 
caused to be served upon the defendant in person 
a legal summons, whether by verified complaint 
or unverified complaint, and such defendant an- 
swered such summons, and where the trial of said 
action was duly and legally had in all other re- 
spects and judgments rendered by a judge of the 
superior court upon issues answered by a judge 
and jury, in accordance with law, such judgments 
are hereby declared to have the same force and 
effect as any judgment upon an action for. divorce 
otherwise had legally and regularly. (1929, c. 290, 
825 15'1947,. c. 393:) 

Editor’s Note.—The 1947 amendment 
beginning of the section the words “where 
divorce has heretofore been granted and.” 

§ 50-10. Material facts found by jury; parties 
cannot testify to adultery. 
Question for Jury.—Where the facts in a divorce action 

were in dispute the case was one for the jury. Taylor v. 
Taylor, 225 N. C. 80, 33 S. E. (2d) 492. 
Evidence in divorce action held insufficient to carry case 

to jury. Moody v. Moody, 225 N. C. 89, 33 S. E. (2d) 491. 
Quoted in State y. Davis, 229 N. C ONO Le Pan (od aes 

§ 50-11. Effects of absolute divorce. 
No Permanent Alimony.— 
Alimony, both temporary and permanent, may be awarded 

in statutory proceedings for alimony without divorce and 
in an action for divorce a.mensa et thoro; in an action for 
absolute divorce temporary alimony pendente lite but not 
permanent alimony may be awarded, Stanley y. Stanley, 
226 N. C. 129, 37 S. E. (2d) 118, 120, citing Duffy y. Duffy, 
m20 N.C. 346, 27S. E.. 28. 
Prior Award of Alimony Preserved.—Under the proviso 

in this section, a prior award of alimony is protected from 
annulment by a decree in absolute divorce based on two 

inserted near the 

judgment of 

years separation, which would otherwise Probably have 
perited. Stanley v. Stanley, 226 N. C. 129, 37 S. EB. (2d) 
18, 121. 
But Mere Separation Agreement Is Not Protected.— 

This section does not protect a mere separation agreement 
as an award of alimony, and it is, therefore, not only against 
public policy, but contrary to this section, that permanent 
alimon y should be the outcome of an action for divorce a 
a Stanley y. Stanley, 226 N. C. 129, 37 S. E. (2d) 

, . 
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A judgment for subsistence, entered in an action for ali- 
mony without divorce survives a judgment for absolute di- 
vorce obtained under the two year separation statute. 

Simmons y. Simmons, 223 N. C. 841, 28 S. E. (2d) 489. 
Cited in Brown v. Brown, 224 N. C. 556, 31 S. E. (2d) 

529; Pearce v. Pearce, 225 N. C. 571, 35 S. E. (2d) 636. 

§ 50-13. Custody of children in divorce. 
Provided, custody of children of parents who 

have been divorced outside of North Carolina, 
and controversies respecting the custody of chil- 
dren not provided for by this section or section 
17-39 of the General Statutes of North Carolina, 
may be determined in a special proceeding insti- 
tuted by either of said parents, or by the surviv- 
ing parent if the other be dead, in the superior 
court of the county wherein the petitioner, or the 
respondent or child at the time of filing said peti- 
tion, is a resident. 

(1949, c. 1010.) 
Editor’s Note.— The 1949 amendment rewrote the first 

sentence of the second paragraph. As only this sentence 
was changed, the rest of the section is not set out. 
The welfare of the child at the time cf the contest is 

controlling in determining the right to the custody of the 
child as between its divorced parents, Hardee v. Mitchell, 
230 N. C. 40, 51 S. E. (2d) 884. 

In applying this statute the question of granting the 
custody and tuition of the child to the father or mother is 
discretionary with the court. The welfare of the child is 
the paramount consideration, or, as stated in In re Lewis, 
88 N. C. 31, “the polar star by which the discretion of the 
court is to be guided.” Brake y. Brake, 228 N, C. 609, 
46 S. E. (2d) 643. 

Remedy of Plaintiff in Divorce Suit Is by Motion in the 
Cause.—Where a wife institutes suit for divorce, her remedy 
to require the defendant to provide support for a minor 
child of the marriage is by motion in the cause, which may 
be filed either before or after final judgment. Winfield v. 
Winfield, 228 N. S. 256, 45 S. E. (2d) 259. 
Where Divorce Decree Entered in Another State.—A de- 

cree for absolute divorce which awarded the custody of the 
child of the marriage was entered in another state and the 
parties thereafter moved to this state. The proper pro- 
cedure for either party to determine the right to the custody 
of the child is by a special proceeding under this section. 
Hardee v. Mitchell, 230 N. C. 40, 51 S. E. (2d) 884. 

Effect of Death of Party.—Under this section as it stood 
prior to the 1949 amendment, after the death of a mother to 
whom the custody of a child has been awarded pursuant 
to this section, the court in which the divorce action was 
pending had no jurisdiction to determine the custody of 
the child in a controversy between the father and the parents 
of the deceased mother. Under § 110-21 (3), jurisdiction 
of such a proceeding was vested exclusively in the juvenile 
branch of the superior court of the county in which the 
child resided or was to be found. Phipps v. Vannoy, 229 
N. C. 629, 50 S. E. (2d) 906. The 1949 amendment was in- 
tended to overrule this case. 27 N. C. Law Rev. 452. 
Custody of Grandparents.—Where the custody of a minor 

child has been awarded the mother in a divorce proceed- 
ing and subsequently, after both parents, who are proper 
and fit persons to have the custody of such child, have 
moved out of the state, the child being left by the mother 
with her parents, residents of the state and highly proper 
persons to rear the child, upon petition of the father for 
custody of the child, the court has authority under this 
section, to order that the child continue in the custody of 
the grandparents. Walker v. Walker, 224 N. C. 751, 32 S. 
BE. (2d) 318. 
Support and Counsel Fees Pendente Lite Where Husband 

Denies Paternity——Where, upon the wife’s motion in the 
cause to require defendant to provide support for the minor 
child of the marriage, made after decree of absolute divorce, 
the husband files affidavit denying paternity, and at his 
instance the issue is transferred to the civil issue docket, 
the trial court has the discretionary power to order defend- 
ant to provide for support of the child and counsel fees 
pendente lite. Winfield vy. Winfield, 228 N. C. 256, 45 S. E. 
(2d) 259, 

Jurisdiction.—Upon the institution of a divorce action the 
court is vested with jurisdiction of the children of the 
marriage for the purpose of entering orders respecting their 
care and custody. But the action is not instituted, within 
the meaning of this rule, until and unless the court ac- 
quires jurisdiction of the person of the defendant, and is 
subject to the fundamental requirement of notice and 



§ 50-14 

opportunity to be heard. If both parents are in court and 

subject to its jurisdiction, an order may be entered, in 

proper instances, binding the parties and enforceable through 

its coercive jurisdiction. Coble v. Coble, 229 N. Cc. 81, 47 

S. E. (2d) 798. 
Decree under § 17-39 Does Not Oust Jurisdiction.—A de- 

cree awarding the custody of a child under the provisions 

of § 17-39 does not oust the jurisdiction of the court to hear 

and determine a motion in the cause for the custody of the 

child in a subsequent divorce action between the parties. 

Robbins v. Robbins, 229 N. C. 430, 50 S. E. (2d) 183. 

Domicile of Husband Not Necessarily Domicile of Wife 

and Children. — Where the husband in his divorce action 

alleges that he had notified his wife that he would no longer 

live with her as husband and wife, he may not assert the 

fictional unity of persons for the purpose of maintaining that 

his domicile was the domicile of his wife and children. 

Coble v. Coble, 229 N.C. 81, 47 S. E. (2d) 798. 

Proceeding Is In Rem.—The awarding of the custody of 

the children in an action for divorce is in rem, and the 

court must have jurisdiction over the children, who are the 

res, or must have jurisdiction of the person of their custodian 

who is given notice and an opportunity to be heard in order 

to have authority to enforce its decree by coercive action. 

Coble v. Coble, 229 N. C. 81, 47 S. E. (2d) 798. 

Necessity for Service——Where a parent is about to abscond 

and take her children beyond the jurisdiction of the court 

for the purpose of avoiding the service of process, the court 

may act and act promptly. But even then its order be- 

comes effective and binding only upon service. Coble v. 

Coble, 229 N. C. 81, 47 S. E. (2d) 798. 

Judge Is without Jurisdiction to Hear Matter outside Dis- 

trict.—Upon application for the custody of the children of 

the marriage after decree of divorce, the resident judge 

entered a temporary order awarding the custody to the 

father, and issued an order to defendant wife to appear out- 

side the county and outside the district to show cause why 

the temporary order should not be made permanent. Held: 

The judge was without jurisdiction to hear the matter 

outside the district, and an order issued upon the hearing 

of the order to show cause was void ab initio, Patterson v. 

Patterson, 230 N. C. 481, 53 S. E. (2d) 658. 

Jurisdiction to Award Custedy of Children without the 

State.—In so far as this section undertakes to vest a judge 

with authority, without the service of process and without 

notice, to enter an effective binding order awarding the 

custody of an infant beyond the confines of the state, it is 

invalid. Coble v. Coble, 229 N. C. 81, 47 S. E. (2d) 798. 

Order Made without Jurisdiction and in Denial of Due 

Process.—An order of a judge of the superior court awarding 

custody of minor children to a plaintiff under this section, 

is made without jurisdiction and in denial of due process of 

law, when at the time such order was made there had been 

neither service of summons upon nor notice to the defendant, 

and when both the defendant and the minor children were 

without the state. Coble v. Coble, 229 N. C. 81, 47 Ser. 

(2d) 798. 
Medification of ,Decree.— 

A decree awarding custody of the child of the marriage as 

between its divorced parents is determinative of the present 

rights of the parties, but is not permanent and may be later 

modified by the court upon change of conditions. Hardee v. 

Mitchell, 230 N. C. 40, 51S. E. (2d) 884. 

Findings Sufficient to Sustain Decree.—Findings that the 

parties had been married and divorced, that the wife was @ 

person of good character, resident in this state, that the 

husband is financially responsible, and that the best in- 

terest of the minor child of the marriage would be promoted 

by awarding its custody to the wife, is sufficient to sustain 

decree awarding its custody to her and requiring him to 

make contributions for the support of the child. Hardee 

v. Mitchell, 230 N. C. 40, 51 S. E. (2d) 884. 

Cited in Taylor v. Taylor, 225 N. C. 80, 33 S. EB. (2d) 492; 

In re McGraw. 228 N. C. %, 44 S. E. (2d) 349. 

§ 50-14. Alimony on divorce from bed and 

board. 

Cited in Lockhart v. Lockhart, 223 N. Ce, 559,27 S. «Ee 

(2d) 444. 

§ 50-15. Alimony pendente lite; notice to hus- 

band. 
I. IN GENERAL. 

Cited in Stanley v. Stanley, 226 N.C 129, 37 S. E.. @d) 

118. 

ll. APPLICATION AND PROCEEDINGS THEREON. 

In an action for divorce, a verified answer and cross-action 

setting forth a cause of action for diyorce a mensa, is 
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sufficient to sustain an order allowing alimon endente 

lite, Nall v. Nall, 229 N, C. 598, 50 S. E. (2d) 737, 

Ill. PREREQUISITES TO AWARD. 

A. Entitled to Relief. 

_ Adultery Does Not Bar Alimony Pendente Lite.—In ac- 

tion by wife for divorce a mensa, allegation of adultery on 

part of wife does not bar alimony pendente lite, as provi- 

sion making adultery of wife bar to alimony is, a part of 

§ 50-16, but is not included in this section. Lawrence v. 

Lawrence, 226 N. C. 221, 37 S. E. (2d) 496. 

The lapse of seven years from the time of the separation 

does not bar a cross-action for divorce a mensa on the 

ground of constructive abandonment or application for 

alimony pendente lite, either by laches or any statute of 

limitation, Nall v. Nall, 229 N. C. 598, 50 S. E. (2d) 737. 

V. THE ORDER. 

A. In General. 

An order for support is not final, and may be modified 

or set aside on a showing of changed conditions. Byers v. 

Byers, 223 N. C. 85, 92, 25 S. E. (2d) 466. 

§ 50-16. Alimony without divorce. 

Two separate remedies are provided by this section, one 

for alimony without divorce, and one for reasonable sub- 

sistence and counsel fees pendente lite. The amounts al- 

lowed are determined by the trial court ia its discretion and 

are not reviewable, Either party may apply for a modifi- 

cation at any time before the trial of the action. Oldham 

vy. Oldham, 225 N.C. 476, 35 S. E. (2d) 332. 

Jurisdiction Depends on Statute.—Jurisdiction over the 

subject matter of divorce or an action for alimony without 

divorce is given only by statute. Hodges v. Hodges, 226 

N. C. 570, 39 S. E. (2d) 596, 597. 

Husband’s duty to provide support is not a debt in the 

legal sense of the word, but an obligation imposed by law, 

and penal sanctions are provided by this section for its 

wilful neglect or abandonment. Ritchie v. White, 225 N. 

C+ 450, °35 Si s.<(2d) 414; 

Cross Action in Suit for Divorce.—If alimony without 

divorce, under this section, were the nature and purpose 

of the pleading, it could not be maintained by cross-ac- 

tion in a suit for divorce instituted by the husband. Eric- 

son v. Ericson, 226 N. C. 474, 38 S. E. (2d) 517, 518. 

Complaint Must Be Verified.—The court does not ob- 

tain jurisdiction in an action brought for relief under the 

provisions of the statutes relating to divorce, alimony, or 

divorce and alimony, unless the complaint is verified, and 

the form of the verification depends upon the character 

of the relief sought. Hodges v. Hodges, 226 N. C. 570, 39 Sh 

EB. (2d) 596, 597. 

The provision of this section is mandatory as to the 

verification of pleadings but relieves the wife of the neces- 

sity of filing the affidavit required by § 50-8, and substi- 

tutes therefor the form prescribed for the verification of 

pleadings in ordinary civil actions. Id. 

Complaint Must Allege Good Cause.— 
In accord with 2nd paragraph in original. 

Best, 228 N. C. 9, 12, 44S. E. (2d) 214. 

In an action under this section, as in an action for di- 

yorce a mensa et thoro by the wife, she must not only set 

out with some particularity the acts of cruelty upon the 

part of the husband, but she must aver, and consequently 

offer proof, that such acts were without adequate provo- 

cation on her part. The omission of such allegations is’ 

fatal and demurrer will be properly sustained. Howell v..' 

Howell, 223 N. C. 62, 25 S. E. (2d) 169; Best v. Best, 228) 

N. C. 9, 13, 44.S. EB. (2d) 214. | 
The essential elements required to be alleged in an actior. 

for alimony without divorce under this section are (1) deparah 

tion of the husband from the wife; and (2) his failure to pra 

ee ie en subsistence according to his mean 

and condition in life. Trull y, Trull Pik i 
(aati y. Trull, 229 N. C. 196, 49 S. EF 

_Allegation That Acts of Husband Were without Provoca 

tion—An allegation in an action for alimony without di 

vorce that the separation of defendant from plaintiff wif 

was without fault or misconduct on her part, is a sufficien 

allegation that his acts were without provocation on he 

part. Trull vy. Trull, 229 N. C. 196, 49 S. E. (2d) 225, 

Complaint Praying for Subsistence and Other Relief. - 

Where a complaint alleges certain acts of misconduct con 

stituting bases for divorce, both absolute and from bed an 

board, with prayer for relief demanding subsistence for th 

plaintiff and the minor child of the marriage, and for suc 

other relief as may be just and proper, without prayer fc 

divorce, the cause is an action for alimony without divor¢ 

See Best v. 
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under this section. 
S. E. (2d) 909. 

Suit Not Barred by Separation Agreement.—Jurisdiction 
of the court invoked under this section was not barred by 
separation agreement pleaded, where wife sued for ali- 
mony and support without divorce on grounds of specific 
acts of cruelty by husband and declared intention to sue 
for divorce in two years, Butler y. Butler, 226 N. C. 594, 
39° S.°*E: | (2d) 745, °747. 
Action for Divorce Is Not Defeated by Order for Support. 

—An order for support, either pendente lite or under this 
‘section, without more, would not perforce defeat an ac- 
tion for divorce under ch. 100, Public Laws 1937 (§ 50-6). 
Byers v.. Byers, 223 N. C. 85, 92, 25 S. E. (2d) 466. 
A money judgment for arrears of alimony, not by its 

terms conditional and on which execution was directed to 
issue, was not subject to modification or recall under this 
section; and hence was entitled to full faith and credit. 
Barber v. Barber, 323 U. S. 77, 65 S. Ct. 137, 89 L. Ed. 
114, 
A judgment for subsistence survives a judgment of ab- 

solute divorce obtained by defendant under this section. 
Simmons v., Simmons, 223 N. C. 841, 842, 28 S. E. (2d) 489. 
Amount.— 
In accord with Ist paragraph in original. See Best v. 

Best, 228 N. C. 9, 14, 44S. E. (2d) 214; Barwick y. Bar- 
wick, 228 N. C. 109, 112, 44 S. BE. (2d) 597, citing Oldham 
v. Oldham, 225 N. C. 476, 35 S. E, (2d) 332, 
The allowance of subsistence and counsel fees pendente 

lite is in the discretion of the trial court, who is not re- 
quired to make formal findings of fact upon such a mo- 
tion, unless the charge of adultery is made against the 
wife; and the court’s ruling will not be disturbed in the 
absence of abuse of discretion. Phillips v. Phillips, 223 N. 
C. 276, .25.S. E. (2d) 848. 
When allowable, the amount of attorneys’ fees in an action 

for alimony without divorce is within the sound discretion 
of the court below and is unappealable except for abuse of 
that discretion. The statute itself, however, contains some 
guides to the exercise of that discretion and practice has 
developed others. Within the rule of reasonableness the 
court must consider along with other things the condition 
and circumstances of the defendant. Generally speaking, in 
this respect this section runs parallel with § 50-15 regarding 
ullowances for attorneys’ fees, Stadiem v. Stadiem, 230 N. 
C. 318, 52 S. E. (2d) 899. 
Discretion Is Not Absolute and Unreviewable.—The al- 

Owance of support and counsel fees pendente lite in a 
uit by wife against husband for divorce or alimony with- 
ut divorce is not an absolute discretion to be exercised 
it the pleasure of the court and unreviewable, but is to 
9¢ exercised within certain limits and with respect to 
actual conditions. Butler vy. Butler, 226 N. C. 594, 39 
re 3,.:(2d) 745, , 747. 
Elements to Be Considered in Allowing Counsel Fees.— 

(here are so many elements to be considered in a pendente 
te allowance of attorneys’ fees for wife suing for alimony 
vithout divorce. The nature and worth of the services, the 
qagnitude of the task imposed, reasonable consideration for 
he defendant’s condition and financial circumstances, and 
1any other considerations are involved. Stadiem v. Stadiem, 
30 N, C. 318, 52 S. E. (2d) 899. 
Effect of Abandonment of Suit. — The fact that after the 

istitution of an action for alimony without divorce the 
lient abandons the suit instituted in this state and institutes 

suit for divorce in another state, and counsel employed 
ere are permitted to withdraw, since no further services 
luld be performed, does not affect such counsel’s right to 
n order allowing them counsel fees out of the property 
f defendant for the services performed here in good faith, 
tadiem y. Stadiem, 230 N. C. 318, 52S. E. (2d) 899. 
Court May Enter Second Order Allowing Additional cunsel Fees.—The fact that an order allowing counsel fees as been entered in an action under this sction does not reclude the court from thereafter entering a second order lowing additional counsel fees for subsequent — services, tadiem v. Stadiem, 230 N. C. 318, 52 S. E. (2d) 399. Amount of Additional Counsel Fees Held Not Unreasonable. On an appeal from an order allowing additional counsel €s under this section, the amount was held not so unrea- mable as to constitute an abuse of discretion, Stadiem Vv. adiem, 230 N. C. 318, 52 S. E. (2d) 899. 
No Allowance Where Plaintiff, in Law, Has No Case.— iseretion in allowance of support to a wife while suing hus- md under this section, is confined to consideration of Cessities of the wife on the one hand, and the means the husband on the other, but to warrant such allow- 

Brooks v. Brooks, 226 .N. C. 280, 37 
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ance court is expected to look into the merits of the ac- tion, and would not be justified in allowing subsistence and counsel fees where the plaintiff, in law, has no case. Butler y. Butler, 226 N. C 594, 39 S. E. (2d) 745, 747. Grounds for Relief.—Under this section there are avail- able to the wife not only the grounds 
forth, but also any ground 
for divorce from bed and board under § 50-7, or cause for absolute divorce under § 50-5. 
C. 280, 37 S. E. (2d) 909, 

Plaintiff, in order to obtain affirmative relief under the provisions of this section, must meet the requirements of § 50-7 for divorce from bed and _ board. Blanchard vy. Blanchard, 226 N. C, 152, 36 S. E. (2d) 919, Adultery Revived after Condonation.—Under this gec- tion an allegation of adultery cannot be held fatally de- fective on the ground that it sets forth facts amounting to condonation when the complaint also alleges acts of misconduct committed by defendant after the reconcilia- tion which revive the old grounds, Brooks y, Brooks, 226 N. C. 280, 37 S. E. (2d) 909. 
Indignities—The acts of a husband which will consti- tute such indignities to the person of his wife, as to ren- der her condition intolerable and life burdensome, largely depend upon the facts and circumstances in each particu- lar case. And such facts and circumstances are for the jury fo pass upon unaffected by any temporary order en- tered for subsistence and attorney’s fees. Barwick y. Barwick, 228 N. C. 109, 112, 44 S. RE, (2d) 597. 

If. the wife is compelled to leave the home of the hus- band because he offers such indignities to her person as to render her condition intolerable and life burdensome, his acts constitute in law an abandonment of the wife by the husband, and allegations to this effect are sufficient to state a cause of action for alimony without divorce. Id. Cruelty Causing Wife to Leave Home.—When the husband by cruel treatment renders the life of the wife intolerable or puts her in such fear for her safety that she is compelled to leave the home, the abandonment is his, and is sufficient ground for alimony without divorce. Eggleston v, Eggleston, 228 N. C. 668, 47 S, E. (2d) 243. 
Establishing One Cause for Divorce Is Sufficient, etc.— Where complaint alleges adultery and also sets forth acts of misconduct constituting a basis for divorce from bed and board, the failure of the complaint to allege that the misconduct was without adequate provocation is not fatal, since such allegation is not necessary in an action for absolute divorce on the ground of adultery, and this ground, independently, is sufficient to sustain the action for alimony without divorce. Brooks v. Brooks, 226 N. C. 

280, 37..S.0B, (2d) 909, 
Allegations of Habitual Drunkenness.—Allegations complaint that defendant had been an habitual drunkard dur- ing the prior three years is sufficient to state a cause of action for alimony without divorce under the term “shall be a drunkard” within the meaning of this section. Best Vaubest, 228 Ni. C, 9, 44S. E. (2d) 214, 
Where complaint states a cause of action it is a sufficient basis for an order allowing alimony pendente lite. Brooks y, Brooks, 226 N. C. 280, 37 S, E. (2d) 909. 
Only Adultery Is Absolute Bar to Allowance.—There is no defense that limits the power of the trial court to award subsistence pendente lite, under this section, except the defense of wife’s adultery, so that the reasonableness of a separation agreement need not be determined before the court can award temporary allowances, Oldham y, Old- ham, 225 N. C. 476, 35 S. E. (2d) 332, 
Allowance as a Legal Right.—Generally, excluding statu- tory grounds for denial, allowance of support to an indigent wife while prosecuting a meritorious suit against her hus- band under this section is so strongly entrenched in prac- tice as to be considered an established legal right. But- ler v. Butler, 226 N. C. 594, 39 S. E. (2d) 745, 747. 
What Must Be Proved to Obtain Subsistence and Coun- sel Fees Pendente Lite.—Subsistence and counsel fees pen- dente lite may now be allowed under this section, and al- though plaintiff does not ask for divorce, she must charge and prove such injurious conduct on the part of the hus- band as would entitle her to a divorce a mensa et thoro, at least. Abandonment, failure to Support, and adultery, are sufficient to satisfy the statute, Phillips v. Phillips, 223 N. C. 276, 277, 25 S. E. (2d) 848, 
Applied in Lawrence vy. Lawrence, 226 N. C. 221, 37°S. E. (2d) 496; Lamm y. Tamm, 229 N. C. 248, 49 S, E. (2d) 403. Cited in Lockhart vy. Lockhart, 223 N. C. 559, 27 S. E. (2d) 444; Stanley y. Stanley, 226 N. C. 129, 37 S. BE. (2d) 118; Norman y. Norman, 230 N. C, 61,51 S, .E. (2d) 927; 

in a 
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Sec, Art. 2. Marriage License. 

51-8.1. Nonresidents required to apply for license 

forty-eight hours before issuance. : 

51-20. Marriage license tax. 

Art. 1. General Provisions. 

§ 51-1. Requisites of marriage; solemnization. 

No justice of the peace who holds the office of 

register of deeds shall, while holding said office, 

perform any marriage ceremony. (Rev., s. 2081; 

Code, s. 1812; 1871-2, c. 193, s. 3; 1908, c. 47; 1909, 

c. 704, s. 2; 1909, c. 897; 1945, c. 839; C. S. 2493.) 

Editor’s Note.— : 

The 1945 amendment added the above sentence at the end 

of this section. As the rest of the section was not affected 

by the amendment it is not set out. 

§ 51-2. Capacity to marry.—All unmarried per- 

sons of eighteen years, or upwards, of age, may 

lawfully marry, except as hereinafter forbidden: 

Provided, that persons over sixteen years of age 

and under eighteen years of age may marry under 

a special license to be issued by the register of 

deeds, which said special license shall only be issued 

after there shall have been filed with the register 

of deeds a written consent to such marriage, 

signed by one of the parents of any such person 

or signed by the person standing in loco parentis 

to such male or female, and the fact of the filing 

of such written consent shall be set out in said 

special license: provided, that when the special 

license is procured by fraud and misrepresenta- 

tion, the parent or person standing in loco parentis 

of the male or female shall be a proper party 

plaintiff in an action to annul said marriage. When 

an unmarried female between the ages of twelve 

and sixteen is pregnant or has given birth to a 

child and such unmarried female and the putative 

father of her child, either born or unborn, shall 

agree to marry and consent in writing to such 

marriage is given by one of the parents of the 

female, or by that person standing in loco parentis 

to such female, or by the guardian of the person 

of such female, or by the superintendent of public 

welfare of the county of residence of either party, 

such written consent shall be sufficient authoriza- 

tion for the register of deeds to issue a special 

license to marry. All couples resident of the state 

of North Carolina who marry in another state 

must file a copy of their marriage certificate in the 

office of the register of deeds of the home county 

of the groom within thirty days from the date of 

their return to the state, as residents, which cer- 

tificate shall be indexed on the marriage license 

record of the office of the register of deeds and 

filed with marriage license in his office; the fee 

for the filing and indexing said certificate shall be 

fifty cents: Provided, the failure to file said cer- 

tificate shall not invalidate the marriage. (Rev., 

s. 2082; Code, s. 1809; R. C., c. 68, s. 14; 1871-2, 

c, 193: 1923, c. 75; 1933, c. 269, s. 1; 1939, c. 375; 
1947, c. 383, s. 2; C. S. 2494.) 

Editor’s Note.— 

The 1947 amendment rewrote this section. For brief ac- 

count of amendment, see 25 N. C. Law Rev. 414. 

§ 51-3. Want of capacity; void and voidable 

-marriages.—All marriages between a white per~ 

son and a negro or Indian, or between a white 

person and person of negro or Indian descent to 
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the third generation, inclusive, or between a 

Cherokee Indian of Robeson county and a negro, 

or between a Cherokee Indian of Robeson county 

and a person of negro descent to the third genera- 

tion, inclusive, or between any two persons nearer 

of kin than first cousins, or between a male per- 

son under sixteen years of age and any female, or 

between a female person under sixteen years of 

age and any male, or between persons either of 

whom has a husband or wife living at the time 

of such marriage, or between persons either of 

whom is at the time physically impotent, or is 

incapable of contracting from want of will or un- 

derstanding, shall be void: Provided, double first 

cousins may not marry; and provided further, 

that no marriage followed by cohabitation and the 

birth of issue shall be declared void after the 

death of either of the parties for any of the causes 

stated in this section, except for that one of the 

parties was a white person and the other a negro 

or Indian, or of negro or Indian descent to the 

third generation, inclusive, and for bigamy; pro- 

vided further, that no marriage by persons either 

of whom may be under sixteen years of age, and 

otherwise competent to marry, shall be declared 

void when the girl shall be pregnant, or when a 

child shall have been born to the parties unless 

such child at the time of the action to annul shal 

be dead. (Rev., s. 2083; Code, s. 1810; RitGrae 

68, ss. 7, 8, 9; 1871-2, c. 193, s. 2; 1887, c. 245 

1911, c. 215, s. 2} 1913, c. 123; 1917, c. 135; 1947 

c. 383, s. 3; 1949, c. 1022; C. S. 2495.) 

Editor’s Note.— 

The 1947 amendment substituted “sixteen” for “fourteen 

in line eleven. For brief comment on amendment, see 25 N 

Cc. Law Rev. 414. 

The 1949 amendment added the last proviso at the end « 

the section. For brief comment on amendment, see 27 } 

C. Law Rev. 453. 

What ‘‘Negro Descent” Includes.— 

Every person who has one-eighth Negro blood in hi 

veins is within the prohibited degree within the meanin 

of the Constitution and this section. State v. Miller, 22 

N. C. 228, 229, 29 S. B. (2d) 751. 

Art. 2. Marriage License. 

§ 51-8.1. Nonresidents required to apply fe 

license forty-eight hours before issuance.—N 

marriage license shall be issued by any register ¢ 

deeds for the marriage of any two persons, bot 

of whom are nonresidents of the state of Nort 

Carolina, unless application for such license hz 

been on file in the office of the register of deec 

issuing the license for at least forty-eight hour 

Such application must be made in writing an 

filed subject to public inspection in the office « 

the register of deeds to which the application 

made and shall give the names of the parties © 

the marriage, their race, ages, and residence a 

dresses. For receiving and filing such applicatio 

the register of deeds shall collect a fee of fif 

cents (50c). 

Any register of deeds who knowingly or wit 

out reasonable inquiry, personally or by his de 

uty, violates any of the provisions of this secti) 

shall forfeit and pay two hundred dolle 

($200.00) to any parent, guardian, or other pers: 

standing in loco parentis, who sues for the sam: 

This section shall only apply to Bertie a 

Pamlico counties. (1945, cc. 1046, 1103; 1947, 

288, 289, 391, 538; 1949, cc. 13, 62, 329.) 

| 
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Editor’s Note.—The original section applied to Bertie, Cam- 
den, Chowan, Currituck, Dare, Gates, Hertford, Hyde, Mar- 
tin, Pamlico, Pasquotank, Perquimans, Tyrrell and Washing- 
ton counties. The 1947 amendments struck out Chowan, 
Currituck, Dare, Gates, Martin, Pasquotank and Perquimans 
from the list of counties. And the 1949 amendments struck 
out Camden, Hertford, Tyrrell and Washington.. The title 
of the act (1949, c. 13) striking out Tyrrell and Washington 
refers only to Washington county. 

§ 51-9. Health certificates required of appli- 
cants for licenses.—No license to marry shall be 
issued by the register of deeds of any county to a 
male or female applicant therefor except upon the 
following conditions: The said applicant shall 
present to the register of deeds a certificate exe- 
cuted within thirty days from the date of presenta- 
tion showing that, by the usual methods of exami- 
nation made by a regularly licensed physician, no 
evidence of any venereal disease was found. Such 
certificate shall be accompanied by the original re- 
port from a laboratory approved by the state 
board of health for making such tests showing 
that the Wassermann or any other approved test 
of this nature was made, such tests to have been 
made within thirty days of the time application 
for license is made. Before any laboratory shall 
make such tests or any serological test required 
by this section, it shall apply to the North Caro- 
lina state board of health for a certificate of ap- 
proval; and such application shall be in writing 
and shall be accompanied by such reports and in- 
formation as shall be required by the North Caro- 
lina state board of health. The North Carolina 
state board of health may, in its discretion, re- 
voke or suspend any certificate of approval issued 
by it for the operation of such a laboratory; and 
after notice of such revocation or suspension, no 
such laboratory shall operate as an approved 
laboratory under this section. 

Furthermore, such certificate shall state that, by 
the usual methods of examination made by a 
regularly licensed physician, no evidence of tuber- 
culosis in the infectious or communicable stage 
was found. 

And, furthermore, such certificate shall state 
that, by the usual methods of examination made 
by a regularly licensed physician, the applicant 
was found to be not subject to epileptic attacks, 
an idiot, an imbecile, a mental defective, or of un- 
sound mind. (1939, c. 314, s. 1; 1941, c. 218, s. 1; 
BALD C.15 77, 1S. 111947, ck 929.) 

Editor’s Note.— 
The 1945 amendment struck out the words “in the in- 

fectious or communicable stage” formerly appearing after 
the word “disease” in line nine, and substituted in line 
fourteen the words “was made” for the words “is nega- 

ex” 
B rhe 1947 amendment added the last two sentences of the 
first paragraph. 

§ 51-10, Exceptions to section 51-9.---Excep- 
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tions to § 51-9, in case of persons who have been 
infected with a venereal disease, are permissible 
only under the following conditions: 

(1) When the applicant has completed treat- 
ment and is certified by a regularly licensed phy- 
Sician as having been cured. or probated, and 
when said physician has certified that he has in- 
formed both the applicant and the proposed mari- 
tal partner of any possible future infectivity of the 
applicant, 

(2) When the applicant is found to be in that 
stage of such disease that is not communicable to 
the marital partner as certified by a regularly 
licensed physician, provided that the applicant 
signs an agreement to take adequate treatment 
until cured or probated, 

(3) When the applicant is pregnant and it is 
necessary to protect the legitimacy of the off- 
spring, provided that the applicant signs an agree- 
ment to take adequate treatment until cured or 
probated, 

(4) When the applicant and the proposed mari- 
tal partner are both infected with the same disease 
and have signed an agreement to take treatment 
until cured or probated. (1939, c. 314, s, 2; 1945, 
c. 577, s. 2.) 
Editor’s Note.—The 1945 amendment rewrote this section. 

§ 51-12. Eugenic sterilization for persons ad- 
judged of unsound mind, etc. 
For comment on the 1943 amendment, see 21 N. C. Law 

Rev. 348. 

§ 51-20. Marriage license tax.—The board of 
commissioners of any county may levy a tax of 
four dollars ($4.00) on each marriage license 
issued, which tax shall be collected by the register 
of deeds of the county in which the license is 
issued. All such marriage license taxes collected 
by the register of deeds shall promptly be placed 
in the county general fund. * 

The register of deeds of each county shall 
submit to the board of commissioners on the 
first Monday in January, April, July, and Octo- 
ber of each year a sworn statement or report 
in, detail, showing the names of the persons to 
whom marriage licenses have been issued dur- 
ing the preceding three months, and accompany 
such sworn report or statement with the amount 
of such taxes collected by him or that should 
have been collected by him in the preceding three 
months. 

This section shall not be construed to modify 
i any manner the provisions of §§ 51-2 or 51-8.1. 
Nothing in this section shall prevent any register 

of deeds whose compensation is derived from 
fees from retaining such fees as heretofore al- 
lowed by law to such register of deeds for issu- 
ing said license. (1947, c. 831, s. 1.) 



§ 52-1 GENERAL STATUTES OF NORTH CAROLINA [ 82 

Chapter 52. Married Women. 

Sec. Art. 3. Free Traders. 

52-22 to 52-25. [Repealed.] 

Art. 1. Powers and Liabilities of Married 

Women. 

§ 52-1. Property of married woman secured to 

her. 

Chapter Creates No New Rights in Husband.—The provi- 

sions of this chapter, in so far as the husband is concerned, 

constitute in the main abridgements of rights he had as to 

his wife’s property under the common law, and do not pur- 

port to create in him, as against her, rights he did not have 

at common law. Scholtens vy. Scholtens, 230 N. C. 149, 52 

S. E. (2d) 350. 
A husband may not maintain an action against his wife 

for a personal test committed by her against him during 

coverture, since this common law disability has not been 

abrogated or repealed by statute. Scholtens y. Scholtens, 

230 N. C. 149, 52 S. E. (2d) 350. 

§ 52-2. Capacity to contract—Subject to the 

provisions of § 52-12, regulating contracts of wife 

with husband affecting corpus or income of estate, 

every married woman is authorized to contract 

and deal so as to affect her real and personal prop- 

erty in the same manner and with the same 

effect as if she were unmarried, but no conveyance 

of her real estate shall be valid unless made with 

the written assent of her husband as provided by 

section six of article ten of the constitution, and 

the execution of the same acknowledged or pro- 

ven as required by law. (Rev., s. 2094; Code, s. 

1826; 1871-2, c. 193, s. 17; 1911, c. 109; 1945, c. 73, 

s. 16;;C. S., 2507.) 
I. IN GENERAL. 

Editor’s Note.— 
The 1945 amendment omitted the requirement of privy ex- 

amination of the wife. 
As to effect of amendment on this and other sections, see 

23 N. C. Law Rev. 357. 
The Effect of This Section.— 
This statute contains a permanent delimitation making a 

conveyance of real estate invalid unless with the written 

assent of the husband. Buford v. Mochy, 224 N. C. 235, 

29 S: E. (2d) 729, 
Statute providing that earnings and damages from per- 

sonal injury are wife’; property (§ 52-10), should be read 

in light of this section. Helmstetler v. Duke Power Co., 

224 N. C. 821, 32 S. E. (2d) 611. 

Il. POWERS CONFERRED. 

Oral Agreement to Hold Land in Trust for Husband.—A 

married woman is under no legal handicap which would 

prevent her from entering into an oral agreement with her 

husband to hold title to real estate for his benefit or for 

their joint benefit. Carlisle v. Carlisle, 225 N. C. 462, 35 S. 

E. (2d) 418. 
Husband and Wife May Form Business Partnership.—This 

section has been held to vest the wife with the power to 

contract with the husband so as to create a business part- 

nership. Eggleston v. Eggleston, 228 N. C. 668, 47 S. E. 

(2d) 243. 

§ 52-4, Conveyance or lease of wife’s land re- 
quires husband’s joinder.—No lease or agreement 
for a lease or sublease or assignment by any 
married woman of her lands or tenements, or 
chattels real, to run for more than three years, or 

to begin in possession more than six months after 

its execution, or any conveyance of any freehold 
estate in her real property, shall be valid, unless 
the same be executed by her and her husband, 
and proven or acknowledged by them. (Rev., s. 
2096; Code, s. 1834; 1871-2, c. 193, s. 26; 1945, c. 

78, s. 17; C. S. 2509.) 
Editor’s Note.—The 1945 amendment omitted the require- 

ment of privy examination of the wife. 

§ 52-5. Separation by divorce or deed; husband 

non compos. 

Cited in Buford v. Mochy, 224 N. C. 235, 29 S. E. (2d) 

729 (dis. op.). 

§ 52-7. Husband cannot convey, et cetera, 

wife’s land without her consent; not liable for 

his debts.—No real estate belonging at the time of 

marriage to females nor any real estate by them 

subsequently acquired nor any real estate of a 

married woman shall be subject to be sold or 

leased by the husband for the term of his own life 

or any less term of years, except by and with the 

consent of his wife first had and obtained, to be 

ascertained and effectuated by deed and due proof 

or acknowledgment according to law. And no 

interest of the husband whatever in such real 

estate shall be subject to sale to satisfy any execu- 

tion obtained against him; and every such sale is 

hereby declared null and void. (Rev., s. 2097, 

Code, s. 1840; R. C., c. 56; 1848, c. 41; 1945, c. 73, 

s,183"C..S. .2510.) 

Editor’s Note.— 

The 1945 amendment omitted certain dates and the re- 

quirement of privy examination. 

§ 52-10. Earnings and damages from personal 

injury are wife’s property. 

In General.— 
A married woman is now entitled to recover in tort for 

all pecuniary loss sustained by her, including nursing and 

care, and loss from inability to perform labor or to carry 

on her household duties. This transfers to the wife, the 

husband’s common-law right of action to recover for her 

services and for imposed nursing and care occasioned by the 

tort of another. Helmstetler v. Duke Power Co., 224 N. 

C:..$21,.824, 32. S..H. (2d) 611. 

“The effect of the legislation on the subject is to equal- 

ize the legal status of husband and wife, and to deny to 

each any overlapping recovery on account of the other’s — 

loss or injury.”’ Id. 

Services rendered by a married woman outside the home 

and not within the scope of her household or domestic du- 

ties, would properly be recoverable on implied assumpsit 

or quantum meruit in her own name, Coley v. Dalrymple, 

225 N. C. 67, 70, 33 S. E. (2d) 477. 

Read in Light of Other Laws.—This section should be 

read in the light of Art. X, sec. 6, of the constitution 

which protects a married woman in the sole ownership of 

her property, and also in connection with § 52-2, which 

seeks to secure to her the free use of her property. Helm- 

stetler v. Duke Power Co., 224 N. C. 821, 823, 32, S.. Ba 

(2d) 611. 

The mutual rights and duties growing out of the marital 

relationship are not affected by this and the following sec- 

tions relating to the capacity of married women to con- 

tract and dispose of their property as if they were unmar- 

tied. Ritchie v. White, 225 N. C. 450, 35 S. EB. ‘(2d) 414. 

A married woman is still a feme covert with the rights, 

privileges and obligations incident to such status under 

the law. Coley v. Dalrymple, 225 N. C. 67, 69, 33 S., Ef 

(2d) 4%7, citing Buford v. Mochy, 224 N. Cy. 235,. 29 S; Bi 

(2d) 729. 

This section does not relieve a married woman of her 

marital obligations, or deny to her the privilege of sharing. 

in the family duties and aiding in such work as the help- 

meet of her husband, when minded so to do. Coley v. 

Dalrymple, 225 N. C. 67, 69, 33 S. E. (2d) 477, citing Helm- 

stetler v. Duke Power Co., 224 N. C. 821, 32S. E. (2d) 

611. 
Effect on Rights of Husband.— 

When a married woman is negligently injured by the 

tort of another, her husband cannot maintain an action to 

recover damages sustained by him through (1) imposed 

nursing and care, (2) loss of his wife’s services, (3) 

mental anguish, and (4) loss of consortium. Under ex- 

isting law, the injured spouse alone may sue for his or 

her earnings or damages for personal injuries. Helm- 

stetler v. Duke Power Co., 224 N. GC 821, 32 S. E. (2d) 

611. . 
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Quoted in Carlisle v. Carlisle, 225 N. C. 462, 35 S. E. (2d) 
418. 

Cited in Scholtens vy. Scholtens, 230 N. C. 149, 52 S. E. (2d) 
350. 

§ 52-12. Contracts of wife with husband affect- 
ing corpus or income of estate—(a) No contract 
between husband and wife made during their 

coverture shall be valid to affect or change any 

part of the real estate of the wife, or the accruing 
income thereof for a longer time than three years 
next ensuing the making of such contract, or to 
impair or change the body or capital of the per- 
sonal estate of the wife, or the accruing income 
thereof, for a longer time than three years next 
ensuing the making of such contract, unless such 
contract is in writing, and is duly proven as is 
required for the conveyances of land; and such 
examining or certifying officer shall incorporate 
in his certificate a statement of his conclusions 
and findings of fact as to whether or not said 
contract is unreasonable or injurious to her. The 
certificate of the officer shall be conclusive of the 
facts therein stated. But the same may be im- 
peached for fraud as other judgments may be. 

(b) This section shall not apply to any judg- 
ment of the superior court which, by reason of 
its being consented to by a husband and _ his 
wife, or their attorneys, may be construed to 
constitute a contract between such husband and 
wife. (Rev., s. 2107; Code, s. 1835; 1871-2, c. 
ROGs} Sei 20559945, C173, 7S.5519".1947, .c.,111> CoS, 
2515.) 

I. IN GENERAL. 
Editor’s Note.— ; 
The 1945 amendment omitted the requirement of privy 

examination of the wife. 
The 1947 amendment added subsection (b). 
Legislature Did Not Intend to Reduce Marriage to a 

Commercial Basis.—While in ordinary transactions married 
women are permitted to deal with their earnings and prop- 
erty practically as they please or as free traders, the gen- 
eral assembly did not intend to reduce the institution of 
marriage, or the obligations of family life, to a commercial 
basis. Ritchie v. White, 225 N. C. 450, 35 S. EF. (2d) 414, 

Effect of Fraud or Want of Consideration Where the jury 
finds that a release signed by the wife in favor of the 
husband was procured by fraud, the husband’s contention 
that the fact that the acknowledgment of the release taken 
in conformity with this section precludes attack of the re- 
lease for want of consideration, is untenable, since in such 
instance there is no contract to which the provisions of this 
section could apply. Garrett vy. Garrett, 229 N. C. 290, 49 
S. E. (2d) 643. 

Judgment on Pleadings.—In an action by a wife against 
her former husband to enforce a separation agreement be- 
ween them, executed in accordance with this section, plain- 
tiff was held entitled to have the court render judgment on 
the pleadings in her favor. Smith v. Smith, 225 N. C. 189, 
4S. E. (2d) 148. 

Cited in Buford v. Mochy, 224 N. C. 235, 29 S. BE. (2d) 
729 (dis. op.); Bass vy. Moore, 229 N. C, 211, 49 S. E. (2d) 
391. 

ii II. TRANSACTIONS INCLUDED. 
Section Applies to Every Form of Conveyance Except 

[estamentary Devise.——A married woman cannot convey her 
‘eal property to her husband directly or by any form of 
ndirection without complying with the provisions of this 
ection. Any manner of convéyance—testamentary devises 
xcepted—ctherwise than as therein provided is void. In- 
stam v. Easley, 227 N. C. 442, 444, 42 S. E. (2d) 624, con- 
aining specific examples of transactions that are void for 
vant of compliance with this section. 
Contract Fixing Monthly Allowance to Wife.—A contract 

letween hus aid and wife, which does not purport to divest 
he wife of dower or the husband of curtesy, but which 
loes fix the sum of money the wife is to receive from her 
lusband each month thereafter, as long as the agreement 
emains in effect, for her support and the support of their 
ainor child, is within the class of contracts which, in order 
© be valid and binding on the parties, must be executed in 
he manner and form required by this section, and, not 
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being so executed, the same is void as to the wife and also 
as to the husband. Daughtry v. Daughtry, 225 N. C. 258, 
34 §. E. (2d) 435. 
Conveyance of Wife’s Land to Third Party in Trust for 

Husband.—The law will not permit the salutary object of 
this section to protect married women to be circumvented 
by indirection, and a wife may not effectually convey her real estate to a third person to be held in trust by him for 
the husband or to be conveyed by him to the husband unless the examining or certifying officer incorporates in his cer- tificate his conclusions that the conveyance “is not unrea- 
sonable or injurious to the wife.” McCullen y, Durham, 229 
N. C. 418, 50 S. E. (2d) 511. 
Agreement to Hold in Trust Land Conveyed to Wife by 

Third Party.—A married woman may enter into a parol 
agreement with her husband to hold title to real estate con- 
veyed to her by a third party, for his benefit or for their 
joint benefit. Such an agreement would not involve her Separate estate; consequently the contract is not required 
to be executed in the manner set forth in this section, Bass 
v. Bass, 229 N. C. 171, 48 S. E. (2d) 48. 
Contract Creating Business Partnership. — Husband and 

wife may enter into a contract creating a business partner- 
ship between them under § 52-2, but where the wife’s 
separate estate is involved as a part of the partnership prop- erty, the provision of this section must be observed. Eggleston v. Eggleston, 228 N. C. 668, 47 S. E. (2d) 243. 

IV. EFFECT OF NONCOMPLIANCE. 
Separation agreement which was not executed in manner required by this section and § 52-13 was void ab initio, and 

where execution of such agreement appears from pleadings 
in husband’s action for divorce on ground of two years 
separation, allegations of wife’s answer must be weighed 
inthe light of this fact. Pearce vy. Pearce, 226 N. C. 307, 
37 S. E. (2d) 904; Pearce vy. Pearce, (225' Nz ©5571) 35 .S; 
E. (2d) 636. 
Partnership Agreement.—A husband and wife may enter 

into a partnership agreement and be answerable for the partnership debts made for or on behalf of the firm with 
third parties. But, as between themselves, where the 
partnership agreement purports to affect or change any 
part of the real estate of the wife or the accruing income 
thereof, for a longer period than three years next ensuing the making of the contract, or if the agreement impairs 
or changes the body or capital of the personal estate of the wife, or accruing income thereof for a longer period 
than three years next ensuing the agreement, the contract is void and unenforceable unless executed in accordance 
with this section. Carlisle y, Carlisle, 225 N. C, 462, 35 
Si.) (2d) 418, 
Estoppel of Husband.— 
A deed by husband to wife, acknowledged as required 

by this section, intending to convey and conveying in fee 
land held by such husband and wife by entireties, is an 
estoppel against the husband, his heirs and others stand- 
ing in privity to him, although the deed contains no tech- 
nical covenants. Keel y. Bailey, 224 N. C. 447, 31 S. E. 
(2d) 362. 

Conveyance Void Where Officer Fails to State His Con- clusions in Certificate——A conveyance of her land by a wife 
to her husband is void if the officer taking the acknowledg- 
ment of the wife fails to state in his certificate his conclu- sions that the conveyance “is not unreasonable or injurious to her” as required by this section, McCullen y. Durham, 
229 N. C. 418, 50 S. FE. (2d) 511. 

§ 52-13. Contracts between husband and wife 
generally; releases, 
Legislature Did Not Intend to Reduce Marriage to a 

Commercial Basis.—While in ordinary transactions mar- 
ried women are permitted to deal with their earnings and 
property practically as they please or as free traders, the 
general assembly did not intend to reduce the institution 
of marriage, or the obligations of family life, to a com- 
mercial basis. Ritchie y. White, 225 N, C. ehh Sky IS 13s 
(2d) 414. 

Art. 2. Acts Barring Reciprocal Property Rights 
of Husband and Wife. 

§ 52-19. Divorce a vinculo and felonious slay- 
ing a bar. 

Heir Murdering Ancestor Excluded from Beneficial Interest 
in Estate.—The fact that this section and the other statutory provisions that a murderer shall forfeit all interest in the estate of his victim, §§ 28-10 and 30-4, are applicable only to the relation of husband and wife does not deprive equity of the power of declaring an heir who has murdered his ancestor a constructive trustee for the benefit of those who would 
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have taken if the murderer had predeceased the intestate. 

Garner v. Phillips, 229 N. C. 160, 47 S. BE. (2d) 845. For 

suggested revision of this section and related statutes, see 

26 N. C. Law Rev. 232. 

§ 52-21. Husband’s living in adultery, etc., or 

divorce a mensa at wife’s suit a bar. 
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Cited in Buford vy. Mochy, 224 N. C. 235, 29 S. E. (2d) 729 

(dis. op.). 

Art. 3. Free Traders. 

§§ 52-22 to 52-25: Repealed by Session Laws 

1945, c. 635. 

Chapter 53. Banks. 

Art. 2. Creation. 

[ Repealed. ] 

Art. 6. Powers and Duties. 

53-58. Check or note sent direct to bank on which 

drawn; photostatic copies of lost items; 

presentation of original by innocent 

holder. 

53-69. [Repealed.] 

Art. 8. Commissioner of Banks and Banking 

Department. 

53-103. [Repealed.] 

Art. 11. Industrial Banks. 

53-143. Investments; securities; loans; limitations. 

Art. 14. Banks Acting in a Fiduciary Capacity. 

53-159. Banks may act as fiduciary. 

53-160. License to do business. 

53-161. Examination as to solvency. 

53-162. Certificate of solvency. 

53-163. Clerk of superior court notified of license 

and revocation. 

Art. 15. Loan Agencies or Brokers. 

Supervision by commissioner of banks; 

fees. 

Banking commission to make rules and 

regulations. 

Charges not to exceed those of industrial 

banks on installment loans. 

Violation a misdemeanor. 

Business of making certain loans on motor 

vehicles exempted. 

Sec. 
53-15. 

53-164. 

53-165. 

53-166. 

53-167. 

53-168. 

Art. 1. Definitions. 

§ 53-1. “Bank,” “surplus,” “undivided profits,” 

and other words defined. 

The term “bank” shall be construed to mean 

any corporation, other than building and loan 

associations, industrial banks, and credit unions, 

receiving, soliciting, or accepting money or its 

equivalent on deposit as a business. 

(1945, c. 743, s. 1.) 
Editor’s Note.— 
The 1945 amendment rewrote the second paragraph. As 

the rest of the section was not affectea by the amend- 

ment it is not set out. 

Art. 2. Creation. 

§ 53-2. How incorporated—Any number of 

persons, not less than five, who may be desirous 

of forming a company and engaging in the busi- 

ness of establishing, maintaining, and operating 

banks of discount and deposit to be known as 

commercial banks, or engaging in the business 

of establishing, maintaining, and operating offices 

of loan and deposits to be known. as. savings 

banks, or of establishing, maintaining, and. oper- 

ating banks having departments for both classes 

of businesss, or operating banks engaged in do- 

ing a trust and fiduciary business, shall be in- 

corporated in the manner following and in no 

other way; that is to say, such persons shall, by a 

certificate of incorporation under their hands and 

seals set forth: 

(1947, c. 781.) 
The 1947 amendngent inserted the word “and” after the 

word “trust” in the twelfth line, and struck out the words 

“and surety” formerly appearing after the word ‘‘fiduciary” 

in the same line. As only the preliminary paragraph was 

affected by the amendment the rest of the section is not 

set out. 

§ 53-15. Repealed by Acts 1947, c. 696. 

Art. 3. Dissolution and Liquidation. 

§ 53-20. Liquidation of banks. 

(16) Unclaimed Dividends Held in Trust.—The 

unclaimed dividends remaining in the hands of the 

commissioner of banks for six months after the 

order for final distributions shall be held in trust 

for the several depositors and creditors of the 

liquidated bank; and the money so held by him 

shall be paid over to the persons respectively en- 

titled thereto as and when satisfactory evidence 

of their right to the same is furnished. In case of 

doubtful or conflicting claims the commissioner 

of banks shall have authority to apply to the su- 

perior court of the county, by motion in the pend- 

ing action, for an order from the resident or pre- 

siding judge of the superior court directing the 

payment of the moneys so claimed. When issues 

of fact are raised by said motion, the same may. 

upon request of any claimant, be submitted to the 

jury for determination as other issues of fact are 

determined. The interest earned on the unclaimec 

dividend so held shall be applied toward defray 

ing the expenses incurred in the distribution 0 

such unclaimed dividends. The balance of inter: 

est, if any, shall be deposited and held as othe: 

funds of the banking department to the credit o 

the commissioner of banks After the commis 

sioner of banks has held the unclaimed dividend 

held in truest by him under the provisions of thi 

statute for the several depositors and creditor 

of the liquidated bank for a period of ten years 

he is hereby given the authority to pay the princi 

pal amount of such unclaimed dividends to th 

University of North Carolina, to be held by th 

University of North Caroiina without liability fe 

profit or interest until a just claim therefor sha 

be preferred by the parties entitled thereto. Uf 

on payment of the said unclaimed dividends t 

the University of North Carolina, the commis 

sioner of banks shall be fully discharged from ai 

further liability therefor. 

(1947, c. 621, .s. 1.) 

The 1947 amendment added the last two sentences to su) 

section 16. As the rest of the section was not affected |, 

the amendment it is not set out. 

For brief discussion of the 1947 amendment and ot 
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provisions relating to escheats, see 25 N. C. Law Rev. 421. 
See also 26 N. C. Law Rev. 110. “ 

In determining residence of fiduciaries for purposes of 
venue or citizenship, the personal residence of the fiduciary 
controls, in the absence of statute. This is true as to stat- 
utory receivers of banks. Hartford Acci., etc., Co. v. Hood, 
225 N. C. 361, 34 S. E. (2d) 204. 

Art. 6. Powers and Duties. 

§ 53-48. Loans, limitations of—The total direct 
and indirect liability of any person, firm or cor- 
poration, other than a municipal corporation for 
money borrowed, including in the liabilities of a 
firm, the liabilities of the several members there- 
of, shall at no time exceed twenty per cent of two 
hundred and fifty thousand dollars, or fractional 
part thereof, of the unimpaired capital and per- 
manent surplus of the bank and not more than ten 
per cent of the excess of two hundred and fifty 
thousand dollars of the unimpaired capital and 
permanent surplus of the bank: Provided, how- 
ever, that the discount of bills of exchange drawn 
in good faith against actual existing values, the 
discount of solvent trade acceptances, or other 
solvent commercial or business paper actually 
owned by the person, firm or corporation nego- 
tiating the same and the purchase of any notes, 
the making of any loans, secured by not less than 
a like face amount of bonds of the United States 
or state of North Carolina or certificates of in- 
debtedness of the United States, shall not be con- 
sidered as money borrowed within the meaning of 
this section: Provided, further, that the limita- 
tions of this section shall not apply to loans or 
obligations to the extent that they are secured or 
covered by guarantees or by commitments or 
agreements to take over or purchase the same, 
made by any federal reserve bank or by the 
United States or any department, board, bureau, 
commission or establishment of the United States, 
including any corporation wholly owned directly 
or indirectly by the United States. C1921 ©. 4, 
S. 29; 1923, c. 148, s. 6; 1925, c. THU see le AGS 
Meek, St, 10st, C. 419° teow Ce 20S Ose Ce Lor. 
eB 1; CS. 220(d).) 
Editor’s Note.— 
The 1945 amendment inserted in line nineteen the words 

‘the making of any loans.” 

§ 53-58. Check or note sent direct to bank on 
which drawn; photostatic copies of lost items; 
resentation of original by innocent holder.—Any 
lank receiving for collection or deposit any check, 
lote, or other negotiable instrument drawn upon 
i payable at another bank, located in another 
Own or city, whether within or without this state, 
nay forward such instrument for collection, di- 
ect to the bank on which it is drawn, or at which 
t is payable, and such method of forwarding di- 
€ct to the payer bank shall be deemed due dili- 
nce, and the failure of such payer bank, be- 
ause of its insolvency or other default, to ac- 
Ount for the proceeds thereof, shall not render 
he forwarding bank liable therefor: Provided, 
Owever, such forwarding bank shall have used 
ue diligence in other respects in connection with 
ne collection of such instrument. 
‘In any case where checks, notes, or other 
€gotiable instruments are transmitted by one 
ank to another in the process of collection and 
1€ same shall be lost or shall be destroyed, the 
ank last forwarding the same, or any bank in 
1¢ chain of collection handling such items prior 

TO VOLUME TWO § 53-62 

to their loss or destruction, may furnish photo- 
static copies of such checks, notes or other negoti- 
able instruments, and such _photostatic copies, 
when forwarded by the last forwarding bank be- 
fore such instruments were lost or destroyed, 
shall be taken and treated as the original items 
which they represent and the bank to which for- 
warded and any bank subsequent thereto through 
which the same are forwarded to the bank upon 
which the same are drawn shall be relieved of 
any liability for treatment of the same as orig- 
inals; provided, however, that the bank last for- 
warding such items shall be solely liable for pay- 
ment upon any original of such items if subse- 
quently presented for payment to such bank by 
an innocent holder, although the bank is not the 
drawee bank. (1921, c. 4, s. 39; 1949, c.. 818; C, 
S. 220(n).) 

Editor’s Note.—The 1949 amendment added the second 
paragraph. For comment on the amendment, see 27 N. C. 
Taw Rev. 427, 

§ 53-62. Establishment of branches.—Any bank 
doing business under this chapter may establish 
branches in the cities in which they are located, 
or elsewhere, after having first obtained the writ- 
ten approval of the commissioner of banks, which 
approval may be given or withheld by the com- 
missioner of banks, in his discretion, and shall not 
be given until he shall have ascertained to his sat- 
isfaction that the public convenience and advan- 
tage will be promoted by the opening of such 
branch. Such branch banks shall be operated as 
branches of and under the name of the parent 
bank, and under the control and direction of the 
board of directors and executive officers of said 
parent bank. The board of directors of the parent 
bank shall elect a cashier and such other officers 
as may be required to properly conduct the busi- 
ness of such branch, and a board of managers or 
loan committee shall be responsible for the con- 
duct and management of said branch, but not of 
the parent bank or of any branch save that of 
which they are officers, Managers, or committee: 
Provided, that the commissioner of banks shall not 
authorize the establishment of any branch, the 
paid-in capital stock of whose parent bank is not 
sufficient in an amount to provide for the capital 
of at least twenty-five thousand dollars for the 
parent bank, and at least twenty-five thousand dol- 
lars for each branch which it is proposed to estab- 
lish in cities or towns of three thousand popula- 
tion or less; nor less than thirty thousand dollars 
ia cities and towns whose population exceeds three 
thousand, but does not exceed ten thousand; nor 
less than fifty thousand dollars in cities and towns 
whose population exceeds ten thousand, but does 
not exceed twenty-five thousand; nor less than one 
hundred thousand dollars in cities and towns 
whose population exceeds twenty-five thousand. 
All banks operating branches prior to February 
18, 1921, shall, within a time limit to be prescribed 
dy the commissioner of banks, cause said branch 
bank to conform to the provisions of this section: 
Provided, however, that any bank with a capital 
stock (including both common and preferred) of 
one million ($1,000,000.00) dollars or more may 
without additional capital establish and operate 
such number of branches or agencies in the state 
of North Carolina as the commissioner of banks 
may in his discretion permit; but a bank operating 
branches under this proviso shall at all times - 
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maintain an unimpaired capital of at least one 

million ($1,000,000.00) dollars: Provided further, 

that the commissioner of banks shall not per- 

mit the establishment of additional branches, 

and/or agencies unless said bank maintains 

its capital stock and_ surplus in ratio of one to 

ten to its deposits; Provided that in small com- 

munities having no other banking facilities, and 

upon a finding by the commissioner of banks that 

the public convenience and advantage will be pro- 

moted thereby, the opening of “tellers window 

agencies or branches” of then existing banks may 

be permitted, but no more than one such agency 

or branch may be so opened in any one commun- 

ity nor shall any bank be permitted to open such 

an agency or branch when its unimpaired capital 

and surplus in proportion to deposits is below 

that herein required: provided, further, that the 

state banking commission may authorize the 

establishment of a teller’s window only, for a 

bank in the community in which its home office 

or a branch thereof is located, without the alloca- 

tion of additional capital for said teller’s window 

as otherwise provided by law. (1921, c. 4, 8. 43; 

Ex: Sess. 1921, c. 56,'s. 2; 1927, c. 47, 's. 8; 1931, 

21243; s. 53°1983,'"c: 451, s. 1; 1935,)c. 139; 1947, 

c. 990; C. S. 220(r).) 

The 1947 amendment added the last proviso to the section. 

§ 53-69: Repealed by Session Laws 1945, c. 635. 

Art. 7. Officers and Directors. 

§ 53-86. Directors, officers, etc., accepting fees, 

etc. — No gift, fee, commission, or brokerage 

charge shall be received, directly or indirectly, by 

any officer, director, or employee of any bank doing 

business under this chapter, on account of any 

transaction to which the bank is a party. Any 

officer, director, employee, or agent who shall vi- 

olate the provisions of this section shall be guilty 

of a misdemeanor, and shall be and thereafter re- 

main ineligible as an officer, director, or employee 

of any bank doing business under this chapter. 

Nothing in this section shall be construed to pre- 

vent the payment of necessary and proper attor- 

ney’s fees to any licensed attorney for profes- 

sional services rendered, and nothing in this sec- 

tion shall be construed to apply to commissions 

on insurance and surety .bond premiums. (1921, 

c. 4, s. 57; 1947, c. 695; C. S. 22L):) 

Editor’s Note.—The 1947 amendment added the words fol- 

lowing the comma in the last sentence. 

§ 58-90. Officers and employees shall give 

bond. 
This Statute Enters into and Forms a Part of the Bond.— 

The provision of this section requiring officers and em- 

ployees of a bank to give bond in an amount required by 

the directors and upon such form as may be approved by 

the commissioner of banks, is the only statutory provision 

which becomes a part of the bond. Hartford Acci., etc., 

Co. v. Hood, 226 N. C. 706, 40 S. E. (2d) 198. 

Effect of Renewal of Eond.— 

Where a bond guaranteeing the payment 

tained through the dishonesty of a bank official while “in 

the continuous employment of a bank’? after a specified 

date, is kept in force for a period of years by the pay- 

ment of the stipulated annual premium, recovery on the 

bond is limited to the maximum liability therein stipu- 

lated for losses occurring during the life of the bond, and 

the contention that the surety is liable for defalcations 

to the amount of the penal sum of the bond for each of 

the years during which the bonds is kept in force, is un- 

tenable. Hartford Acci., etc., Co. v. Hood, 226 N. C. 

706, 40 S. KE. (2d) 198, distinguishing Hood v. Simpson, 

26 N. C. 748, 175 S. E. 193. 

of any loss sus- 
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Art. 8. Commissioner of Banks and Banking 

Department. 

§ 53-92. Appointment of commissioner of 

banks; state banking commission. 

The state banking commission, which has here- 

tofore been created, shall hereafter consist of the 

state treasurer and the attorney general, who shall 

serve as ex officio members thereof, and seven 

members who shall be appointed by the governor. 

Four members of the said commission shall be 

practical bankers and the remainder of the mem- — 

bership of said commission shall be selected so as q 

to fairly represent the business, manufacturing, | 

farming and dairying interests of the state, The . 

present membership of said banking commission 

shall continue until the first day of April, 1951, and 

the governor shall appoint the two additional 

members thereof to serve until said time. There- : 

after, three of the members of said commission ~ 

shall be appointed for terms of two years and 

four of the members of said commission shall be ; 

appointed for terms of four years, and thereafter 

all members of said commission who are ap- 

pointed by the governor shall be appointed for — 

terms of four years. The appointive members 

of said commission shall receive as compensation © 

for their services the same per diem and expenses 

as is paid to the members of the advisory budget — 

commission, which compensation shall be paid 

from the fees collected from the examination of 

banks, as provided by law. 
(1949, c. 372.) . 

Editor’s Note. — The 1949 amendment rewrote the second ; 

paragraph. As the rest of the section was not affected by 

the amendment it is not set out. 

§ 58-103: Repealed by Session Laws 1945, c. 

743, s. 1. 

§ 53-104. Commissioner of banks shall have 

supervision over, etc.—Every bank or corporation 

transacting the business of banking, or doing a 

banking business in connection with any other 

business, under the laws of and within this state, 

and any individual, partnership, association, or 

corporation which undertakes or attempts to 

transact the business of banking, or do a banking 

business in connection with any other business, 

shall be under the supervision of the commissioner 

of banks. It shall be his duty to execute and en- 

force through the state bank examiners and such 

other agents as are now or may hereafter be cre- 

ated or appointed, all laws which are now or may 

hereafter be enacted relating to banks as defined. 

in this chapter. For the more complete and thor-| 

ough enforcement of the provisions of this chap- 

ter, the state banking commission is hereby em- 

powered to promulgate such rules, regulations, 

and instructions, not inconsistent with the provi- 

sions of this chapter, as may in its opinion be nec- 

essary to carry out the provisions of the laws re- 

lating to banks and banking as herein defined, and 

as may be further necessary to insure such safe 

and conservative management of the banks und 

its supervision as will provide adequate protectiol 

for the interests of the depositors, creditors, stock 

holders, and public in their relations with suck 

banks. All banks doing business under the pro 

visions of this chapter shall conduct their businest 

in a manner consistent with all laws relating t 

banks and banking, and all rules, regulations, an 
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instructions that may be promulgated or issued 
by the state banking commission. (1921, c. 4, s. 
6351931, C.9248)°s2 5s 193958 291, "Ss. 2; 1945, c. 743, 
S/F CAS) 222(ay.) 

Editor’s Note.— 
The 1945 amendment rewrote the first sentence and struck 

out the former first part of the second sentence reading: 
“The commissioner of banks shall exercise control of and 
supervision over the banks doing business under this chap- 
ter, and.” 

Art. 9. Bank Examiners. 

§ 53-122. Fees for examinations and other 
services. 

(f) In the first half of each calendar year, the 
state banking commission shall review the esti- 
mated cost of maintaining the office of the com- 
missioner of banks for the next fiscal year, and, if 
the estimated fees provided for under paragraphs 
(a) and (b) shall exceed the estimated cost of 
maintaining the office of the commissioner of 
banks for the next fiscal year, then the state bank- 
ing commission may reduce by uniform percent- 
age the fees provided for in paragraphs (a) and 
(b) of this section but not in a percentage greater 
than fifty per cent (50%) nor to an amount which 

will reduce the amount of the fees to be collected 
below the estimated cost of maintaining the office 
of the commissioner of banks for the next fiscal 
year. (1921, c. 4, s. 77; 1927, c. 47, s. 15; TOS 1c 
243, s. 5; 1943, c. 733; 1945, c. 467; C. S. 223(f).) 

Editor’s Note.— 
The 1945 amendment increased the reduction allowed in 

subsection (f) from 25 to 50 per cent. As the rest of the 
section was not affected by the amendment it is not set out. 

Art. 11. Industrial Banks. 

§ 53-136. Industrial bank defined.—The term 
“industrial bank,” as used in this article shall be 
construed to mean any corporation organized or 
authorized under this article which is engaged in 
receiving, soliciting or accepting money or its 
equivalent on deposit and in lending money to be 
repaid in weekly, monthly, or other periodical in- 
Stallments or principal sums as a business: Pro- 
vided, however, this definition shall not be con- 
Strued to include building and loan associations, 
commercial banks, or credit unions. (1923, c. 225, 
S. 1; 1945, c. 743, s. 1; C. S. 225(a).) 
Editor’s Note.— 
Prior to the 1945 amerdment this section related only to 

Corporations engaged in lending money. The amendment 
Substituted at the end of the section the words “commercial 
banks, or credit unions’ for the words “or commercial or 
savings banks.’ 

§ 53-137. Manner of organization.—Any num- 
ber of persons, not less than five, may organize an 
industrial bank by setting forth in a certificate of 
incorporation, under their hands and seals, the 
following: 
_ 1, The name of the industrial bank. 
| 2 The location of its principal office in this 
state. 

3. The nature of its business. 
4. The amount of its authorized capital stock 
hich shall be divided into shares of ten, twenty, 

‘wenty-five, fifty, or one hundred dollars each: 
tovided, fractional shares may be issued for the 
urpose of complying with the requirements of 
53-88, 

5. The names and post office addresses of sub- 
leribers for stock, and the number of shares sub- 
cribed by each. The aggregate of such sub- i 
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Scriptions shall be the amount of the capital with 
which the industrial bank will begin business. 

6. Period, if any, limited for the duration of the 
industrial bank. 

This section shall not apply to banks organized 
and doing business prior to the adoption of this 
section, (1923, c, 225, s. 2; 1945, c. 743, s. 1; C. 
S. 225 (b).) 
Editor’s Note.— 
The 1945 amendment rewrote this section. 

§ 53-141. Powers. 
1. To discount and negotiate promissory notes, 

drafts, bills of exchange and other evidence of 
indebtedness, and to loan money on real or per- 
sonal security and reserve lawful interest in ad- 
vance upon such loans, and to discount or pur- 
chase notes, bills of exchange, acceptances or 
other choses in action. 

2. Upon the making of a loan or discount, to 
deduct in advance, from the proceeds of such 
loan, interest at a rate not exceeding six per 
centum (6%) per annum upon the amount of the 
loan from the date thereof until the maturity of 
the . final installment, notwithstanding that the 
principal amount“of such loan is required to be 
repaid in installments, 

3. To charge for loans made pursuant to this 
section a fee of two dollars and fifty cents on in- 
stallment loans of fifty dollars or less and on 
loans in excess of fifty dollars, one dollar for each 
fifty dollars or fraction thereof loaned, up to and 
including two hundred and fifty dollars, and for 
loans in excess of two hundred and fifty dollars, 
one dollar for each two hundred and fifty dollars 
excess or fraction thereof, to cover expenses, in- 
cluding any examination or investigation of the 
character and circumstances of the borrower, co- 
maker, or surety. An additional fee of five dollars 
may be charged on such loans where same are se- 
cured by mortgage on real estate. No charge 
shall be collected unless a loan shall have been 
made. 

(1945, c. 283; 1949, c. 952, ss. 1 Pe 
Editor’s Note.— 
Prior to the 1945 amendment the charge for a loan was 

one dollar for each fifty dollars or fraction thereof loaned, 
up to and including loans of two hundred and fifty dol- 
lars. The 1949 amendment rewrote subsections 1 and 2. As only subsections 1, 2 and 3 were affected by the amend- 
ments the rest of the section is not set out, 
For comment on the 1949 amendment, see 27 N. C. Law 

Rey. 425. 

§ 53-143. Investments; securities; loans; limita- 
tions.—The provisions of §§ 53-46, 53-48 and 
53-49, with reference to the limitations of invest- 
ments in securities, limitations of loans and sus- 
pensions of investment and loan limitations, shall 
be applicable to industrial banks. (1923, c. 225, 
S. 8; 1945, c. 127, s. 2; C. S. 225 (h).) 

Editor’s Note.— 
The 1945 amendment rewrote this section. 

§ 53-145. Sections of general law applicable.— 
Sections 53-1, 53-3, 53-4, 53-5, 53-6, 53-7, 53-8, 53-9, 
53-10, 53-11, 53-12, 53-13, 53-18, 53-20, 53-22, 53-23, 
53-42, 53-47, 53-50, 53-51, 53-54, 53-63, 53-64, 53-67, 
53-68, 53-70, 53-71, 53-72, 53-73, 53-74, 53-78, 53-79, 
53-80, 53-81, 53-82, 53-83, 53-85, 53-87, 53-88, 53-90, 
53-91, 53-105, 53-106, 53-107, 53-108, 53-109, 53-110, 
53-111, 53-112, 53-117, 53-118, 53-119, 53-120, 53- 
121, 53-122, 53-123, 53-124, 53-125, 53-126, 53-128, 
53-129, 53-132, 53-133, 53-134, relating to the su- 
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pervision and examination of commerical banks, 

shall be construed to be applicable to industrial 

banks, insofar as they are not inconsistent with 

the provisions of this article. Sections 53-19, 

53-24, 53-37, 53-39, 53-40, 53-41, 53-44, 53-45, 

53-58, 53-59, 53-61, 53-66, 53-75, 53-76, 53-77, 

53-86, 53-113, 53-114, 53-115, 53-116, 53-135, 

53-146, and 53-148 through 53-158, relating to 

commercial banks, shall be construed to be appli- 

cable to industrial banks. (1923, c. 225, Ss. 13; 

1927, c. 141; 1939, c. 244, Ss. 33_1945,.c. 743,45. «25 

Ges c225(m).) 
Editor’s Note.— 

The 1945 amendment inserted in the first sentence the 

following sections: 53-6, 53-22, 53-23, 53-68, 53-70, 53-71, 

53-72, 53-73, 53-74, 53-85, 53-108, 53-111, 53-112, 53-126 and 

53-133. And it inserted in the second sentence the follow- 

ing sections: 53-58, 53-59, 53-61, 53-66, 53-113 and 53-135. 

Art. 12. Joint Deposits. 

Editor’s Note.—The above article heading is set out to 

denote a change from the wording used in original. 

Art. 13. Conservation of Bank Assets and 

Issuance of Preferred Stock. 

§ 53-148. Provisions bank 

duties and powers. 

As to conservators of estates of missing persons, see §§ 

33-63 to 33-66. 

for conservators; 

Art. 14. Banks Acting in a Fiduciary Capacity. 

§ 53-159. Banks may act as fiduciary.— Any 

bank licensed by the commissioner of banks, 

where such powers or privileges are granted it in 

its charter, may be guardian, trustee, assignee, 

receiver, executor or administrator in this state 

without giving any bond; and the clerks of the 

superior courts, or other officers charged with the 

duty or clothed with the power of making such 

appointments, are authorized to appoint such 

bank to any such office. (1945, c. 743, s. 1.) 

§ 58-160. License to do business.—Before any 

such bank is authorized to act in any fiduciary 

capacity without bond, it must be licensed by the 

commissioner of banks of the state. For such 

license the licensee shall pay to the state banking 

commission an annual license fee of two hundred 

dollars ($200.00), which shall be remitted to the 

state treasurer for the use of the commissioner of 

banks in the supervision of banks acting in a 

fiduciary capacity, insofar as it may be necessary, 

and the surplus, if any, shall remain in the state 

treasury for the use of the general fund of the 

state. (1945, c. 743, s. 1.) 

§ 53-161. Examination as to solvency.—The 

commissioner of banks shall examine into the sol- 

vency of such bank, and shal!, if he deem it neces- 

sary, at the expense of the bank, make or cause 

to be made an examination at its home office of 

its assets and liabilities. (1945, c. 743, s. 1.) 

§ 58-162. Certificate of solvency.—After any 

such bank has been licensed by the commissioner 

of banks, a certificate issued by the commissioner 

of banks, showing the bank to be solvent to an 

amount not less than one hundred thousand dol- 

lars ($100,000.00), shall authorize such bank to 

act in a fiduciary capacity without bond. There 

shall be no charge for the seal of this certificate. 

(1945, c. 743, s. 1,) 

§ 53-163. Clerk of superior court notified of 
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license and revocation. —The commissioner of 

banks, upon granting license to any such bank, 

shall immediately notify the clerk of the su- 

perior court of each county in the state that such 

bank has been licensed under this article, and, 

whenever the commissioner of banks is satisfied 

that any bank licensed by him has become insol- 

vent, or is in imminent danger of insolvency, he 

shall revoke the license granted to such bank and 

notify the clerk of the superior court of each 

county in the state of the revocation. After such 

notification, the right of any such bank to act in a 

fiduciary capacity shall cease. (1945, c. 743, s. 1.) 

Art. 15. Loan Agencies or Brokers. 

§ 53-164. Supervision by commissioner of banks; 

fees.—Loan agencies or brokers, as defined in 

§ 105-88, shall be under the supervision and con- 

trol of the commissioner of banks. Such person, 

firms, or corporations (hereinafter referred to as 

“Joan agencies or brokers”) shall, for the pur- 

poses of defraying the necessary expenses of the 

commissioner of banks and his agents in super- 

vising them, pay to the commissioner of banks 

the fees prescribed in § 53-122 at the times* therein 

specified. (1945, c. 282, s. 1.) 

Editor’s Note.—The act from which this article was codi- 

fied became effective on June 1, 1945. 

§ 53-165. Banking commission to make rules 

and regulations—The state banking commission 

is hereby authorized, empowered and directed ty 

make all rules and regulations deemed by the 

commission to be necessary or desirable in pro- 

viding for the protection of the public and the ef- 

ficient management of the loan agencies or brok- 

ers, including regulations as may be deemed nec- 

essary to prevent the renewal or making of new 

loans for the purpose of collecting additional fees 

on the same extension of credit, relating to the 

keeping of accurate and uniform books, records 

and accounts, and to give all necessary instructions 

with respect to such loaning agencies or brokers. 

And it shall be the duty of all such loaning agen- 

cies or brokers and their officers, agents and em- 

ployees, to comply fully with all such rules, regu- 

lations and instructions, established and promul- 

gated by the state banking commission. (1945, ¢. 

282, s. 2.) 

§ 53-166. Charges not to exceed those of in- 

dustrial banks on installment loans.—Such loan 

agencies or brokers shall be authorized to charge 

not in excess of the same fees and the interest 

that may lawfully be charged by industrial banks 

en installment loans. Provided, however, that 

such fees shall not be charged more frequently 

than once each sixty days on any loan or renewa! 

thereof. (1945, c. 282, s. 3.) : 

§ 58-167. Violation a misdemeanor.—Any per 

son, firm or corporation violating any of the pro: 

visions of this article shall, upon conviction, be 

cuilty of a misdemeanor and fined or imprisonec 

in the discretion of the court. (1945, c. 282, s. 4. 

§ 58-168. Business of making certain loans O1 

motor vehicles exempted.—Nothing in this articl 

shall be construed to apply to any person, firm o 

corporation engaged solely in the business © 

making loans of fifty dollars ($50.00) or more sé 

cured by motor vehicles. (1945, c. 282, s. 4.) 
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Chapter 54. Co-Operative Organizations. 
SUBCHAPTER I. BUILDING AND LOAN 

ASSOCIATIONS. 

Art. 2. Shares and Shareholders. 
Sec, 
54-18.1. Shares issued in two or more names, 

Art. 3. Loans. 
54-21, Insured and guaranteed loans. 
54-21.1, Purchase of loans, 
54-21.2. Investments. 

SUBCHAPTER IV. CO-OPERATIVE 
ASSOCIATIONS. 

Art. 16. Organization of Associations, 
54-111.1. Low-rent veterans’ housing projects; 

non-profit co-operative housing corpo- 
rations. 

54-117. General corporation law applied; dealing 
in products of, or renting to, non-mem- 
bers, 

SUBCHAPTER I. BUILDING AND LOAN 
ASSOCIATIONS. 

Art. 2. Shares and Shareholders. 

§ 54-18.1, Shares issued in two or more names. 
—A single membership in an association may be 
1eld by two or more persons and the share or 
share account certificates may be issued in their 
lames, and in the absence of written instructions 
o the contrary, consented to by the association, 
he value of such share or share account certifi- 
ates and any dividends thereon may be paid by 
uch association to any one or more of such per- 
ons whether the others be living or not, and the 
eceipt or acquittance of the person so paid shall 
ully exonerate and discharge the association from 
Il liability to any person having any interest in 
uch account, and the last survivor of such per- 
ons may transfer such membership and the share 
r share account certificates to himself or any 
ther person. Nothing herein contained shall be 
onstrued to repeal or modify any of the provi- 
ions of § 105-24 relating to the administration 
f the inheritance tax laws, or provisions of laws 
‘lating to inheritance tax, nor shall the provisions 
erein contained regulate the rights and liabilities 
f the parties having interest in such share or 
tare account certificates as among themselves 
ut shall regulate, govern and protect the associa- 
ons in their dealings with members holding 
lare or share account certificates as herein pro- 
ded, and further provided that the provisions 
erein shall also apply to members of federal sav- 
gs and loan associations having -their principal 
fices in this state. (1947, c. 718.) 

Art. 3. Loans. 

§ 54-20. Direct reduction of principal.— 
Ail payments made on a loan under such plan 
direct periodical reduction shall be applied first 
interest, and then to the principal of advances 
ade for the account of the borrower and charged 
€reto, and to the principal of the loan. The 
ard of directors may adopt any other direct 
Tiodic reduction of principal plan that will re- 
ire complete repayment of such loans: Pro- 

vided, no plan of payment shall be adopted that 
will not mature and pay off the loan within 
twenty years from the date of the making thereof: 
Provided further, the board of directors may au- 
thorize the renewal or extension of the time of re- 
Payment of any loan theretofore made. Every 
person who has obtained or shall obtain a loan 
upon this or any other plan, or who has assumed 
or shall assume payment of a loan theretofore 
niade upon this or any other plan or who shall be 
obligated upon any loan held by an association, 
shall be by reason thereof a member of the associ- 
ation making or holding such loan and shall be 
deemed a member until such loan is fully paid or 
assumed by another person or persons acceptable 
to the association, Such association may issue 
certificates of stock or membership to such mem- 
ber, but certificates shall not be necessary or re- 
quired. (1937, c. 18; 1945, c. 189siS.. 1.) 
Editor’s Note.—Prior to the 1945 amendment the last sen- tence of the second paragraph read as follows: ‘No asso- ciation shall make any loan upon this plan to any person 

unless he be a member of such association.” As the first 
paragraph was not changed it is not set out. 

§ 54-21. Insured and guaranteed loans.—(a) 
Notwithstanding any other provisions of law, 
any such association, incorporated under the 
laws of this state, is authorized to make any real 
estate mortgage loan, which is insured or guaran- 
teed, in any manner, in whole or in part, by the 
United States or any instrumentality thereof, or 
for which there is ag commitment to insure or 
guarantee; provided, the association making any 
insured or guaranteed second lien shall also hold 
the first lien on the property. 

(b) And, further, notwithstanding any other 
provision of law, any such association, incorpo- 
rated under the laws of this state, is authorized 
to make any real estate repair or improvement 
loan under Title I of an Act of Congress of the 
United States entitled “National Housing Act”, 
as amended, when such loan is insured in whole 
or in part by the government of the United States 
or any instrumentality thereof; provided, how- 
ever, no such loans may be made by any associa- 
tion when the total outstanding balance of prin- 
cipal and interest due the association on such 
loans shall equal or exceed the sum of its unen- 
cumbered contingent reserve and the insurance 
reserve accumulated to the credit of the associa- 
tion by reason of such loans. (1941, c. 64; 1945, 
c. 189, s. 2; 1947, ¢. 694.) 
Editor’s Note.—Prior to the 1945 amendment this séction 

related only to federal housing administration loans. 
The 1947 amendment added subscction (b). 

§ 54-21.1. Purchase of loans.—Any such asso- 
ciation, incorporated under the laws of this state, 
is authorized to invest any funds on hand, in ex- 
cess of the demands of its shareholders, in the 
purchase of loans of a type which the association 
would be permitted to make under this article; 
provided, that such purchase shall not be made 
until the purchase has received the approval of 
two-thirds (2/3) of the entire membership of the 
board of directors, in a regular or called session, 
and provided, that separate appraisals be made on 
each property involved and a certificate of title be 
furnished by an approved attorney for the associ- 
ation. (1945, c. 189, s. 3.) 
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§ 54-21.2. Investments.—Any such association 

incorporated under the laws of this state 1s au- 

thorized to invest any funds on hand, in excess of 

the demands of its sharelolders, in bonds or evi- 

dences of indebtedness of the United States gov- 

ernment, or guaranteed by it, and bonds or other 

evidences of indebtedness of the state of North 

Carolina; provided, that nothing herein shall be 

construed as altering the provisions of § 54-14. 

(1945, c. 189, s. 4.) 

Art. 4. Under Control of Insurance Commis- 

sioner. 

§ 54-27. Statement examined, approved, and 

published; fees.—It shall be the duty of the in. 

surance commissioner to receive and thoroughly 

examine each annual statement required by this 

subchapter, and if made in compliance with the 

requirements thereof, to publish an abstract of 

the same in one of the newspapers of the state, to 

be selected by the general agent or attorney mak- 

ing such statement, and at the expense of his 

principal. The commissioner of insurance shall 

collect a fee of five dollars from each association 

filing such statement, and the fees shall be paid 

into the state treasury to be credited to the 

general fund. (Rev., s. 3895; 1905, ¢. 435, s. 12; 

1945, c. 635; C. S. 5188.) 

Editor’s Note.—The 1945 amendment rewrote the second 

sentence. 

SUBCHAPTER III. CREDIT UNIONS. 

Art. 11. Powers of Credit Unions. 

§ 54-86. Investment of funds. 

2. They may be deposited to the credit of the 

corporation in savings banks, credit unions, build- 

ing and loan associations, state banks or trust 

companies, incorporated under the laws of the 

state, or in National banks located therein. 

(1947, c. 781.) 

The 1947 amendment struck out the former second sen- 

tence of clause 2. As only this clause was changed the 

rest of the section is not set out. 

SUBCHAPTER IV. CO-OPERATIVE ASSO- 

CIATIONS. 

Art. 16. Organization of Associations. 

§ 54-111. Nature of the association.—Any num- 

ber of persons, not less than five, may associate 

themselves as a mutual association, society, com- 

pany, or exchange, for the purpose of conducting 

any agricultural, housing, horticultural, forestry, 

dairy, mercantile, mining, manufacturing, tele- 

phone, electric light, power, storage, refrigeration, 

flume, irrigation, water, sewerage, or mechanical 

business on the mutual plan. For the purposes 

of this subchapter, the words association, com- 

pany, corporation, exchange, society, or union 

shall be construed to mean the same; Provided 

that the membership of agricultural organizations 

incorporated under this subchapter shall consist 

of producers of agricultural products, handled by 

such organizations or by organizations owned and 

controlled by such producers; provided further, 

that the membership of housing organizations in- 

corporated under this subchapter _ shall consist 

only of veterans, (1915, c. 144, s. 1; 1925, c, 179, 
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ss. 1, 2; 1931, c. 4475 1949, c. 1042, ss. 1, 2(a); 

C. S. 5242.) 
Editsr’s Note—The 1949 amendment 

in line five and added the last proviso. 

§ 54-111,1. Low-rent veterans’ housing projects; 

non-profit co-operative housing corporations.— 

There may be organized under the laws of this 

state low-rent veterans’ housing projects which 

may be converted into projects with federal as- 

sistance, if and when such federal assistance be- 

comes available; and non-profit co-operative own- 

ership housing corporations the permanent occu- 

pancy of the dwelling of which is restricted to 

members of such corporation all of whom must 

be veterans, or a project constructed by a non-profit 

corporation organized for the purpose of, con- 

struction of homes for members of the corpora~ 

tion all of whom shall be veterans, at prices, costs, 

or charges comparable to the prices, costs, or 

charges proposed to be charged such members. 

Provided, however, that nothing contained in this 
section shall be construed as exempting any 
property of any such association from ad valorem 

taxation. (1949, c. 1042, s. 3.) 

§ 54-112. Use of term restricted—No corpo- 
ration or association hereafter organized or do- 
ing business for profit in this state shall be en- 
titled to use the term “mutual” as part of its cor- 
porate or other business name or title, unless it 

has complied with the provisions of this sub- 
chapter; and any corporation or association vio- 
lating the provisions of this section may be en- 
joined from doing business under such name at 
the instance of any shareholder of any associatior 
legally organized under this subchapter. (1915. 
cl'a ans, 18; 1925,'0" 179, §. 1: 1945. c Ga6: Coe 
5243.) 

Editor’s Note.—The 1945 amendment changed the wor 
“hereinafter” in line two to read “hereafter” and change 
the word “for” in the said line to read “or.” 

inserted “housing” 

§ 54-117. General corporation law applied; deal 
ing in products of, or renting to, non-members.— 
All mutual associations shall be maintained in ac 
cordance with the general corporation law, ex 
cept as otherwise provided for in this subchaptet 
And no corporation or association hereafter or 
ganized under this subchapter for doing busines 
in this state shall be permitted to deal in the prod 
ucts of non-members to an amount greater i 
value than such as are handled by it for members 
Provided, no housing corporation or associatio 
hereafter organized under this subchapter shall 
permitted to rent to non-members for a perio 
longer than ninety days. (1915, c. 144, s. 1’ 
1925; 28179). S31871931 0c. 447, S. 2s 1949) oc. 108 

s. 2(b); C. S. 5248.) | 
Editor’s Note.—The 1949 amendment added the proviso,- 

Art. 18. Powers and Duties. 

§ 54-124. Nature of business authorized.—A 
association created under this subchapter sh: 
have power to conduct any agricultural, housin 
horticultural, forestry, dairy, mercantile, minin) 
manufacturing, telephone, electric light, powé, 

storage, refrigeration, flume, irrigation, watt 
sewerage, or mechanical business, on the mutt 
plam> (1915, -cir 144, Is.018 3.1925/i4c.0179)4ss.0 18 
1949, c. 1042, s. 2; C. S. 5255.) 

Editor’s Note.—The’ 1949 amendment 
“housing.” 

inserted the 
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Art. 4. Powers and Restrictions, 
Sec. 

55-41.2. Certain conveyances of corporations now 
dissolved validated. 

Art. 15A. Amendments Extending Corporate 
, Existence Validated, 
55-164.1. Validation of amendments to corporate 
| charters extending corporate existence. 
55-164.2. Limitation of actions attacking validity 

of corporate action on grounds amend- 
ment not filed during corporate exist- 
ence. 

55-164.3. Clarification of intent of preceding sec- 
tion. 

Art. 2, Formation. 

§ 55-2. How created.—Three or more persons 
who desire to engage in any business, or to form 
any company, society, or association, not unlaw- 
ful, except railroads other than street railways, or 
banking or insurance, or building and loan asso- 
ciations, may be incorporated in the following 
manner only (except those corporations which are 
to be and remain under the patronage and con- 
trol of the state, and which are created by the 
state for charitable, educational and reformatory 
purposes): Such persons shall, by a certificate 
cf incorporation, under their hands and seals, set 
forth— 
(1945, c. 635.) 

Editor’s Note.—The 1945 amendment rewrote the exception 
clause appearing within the parentheses in the first sen- 
rence. As only the introductory paragraph was affected by 
the amendment the rest of the section is not set out. 

§ 55-11. Public parks and drives. 
Local Modification.—Mecklenburg: 1945, c. 304, 

Art. 4. Powers and Restrictions, 

_ § 55-26. Express powers. 
_12. To make contributions or gifts to corpora- 
ions, trusts, community chests, funds, founda- 
ions, or associations organized and operated ex- 
‘lusively for religious, charitable, literary, scien- 
ific, or educational purposes or for the preven- 
fon of cruelty to children or animals, no part of 
he net earnings of which inures to the benefit of 
my private stockholder or individual, when such 
Ontributions or gifts are authorized or approved 
ly its board of directors: Provided, that such 
ontributions or gifts during any income year of 
he corporation do not exceed five per centum 
5%) of its net income as computed under article 
our, Schedule D, of chapter one hundred five, of 
he General Statutes, disregarding for such pur- 
Ose the aggregate amount of such contributions 
f gifts: Provided further, that the assets of the 
Orfporation exceed its liabilities immediately af- 
*r any such contribution or gift is made. (Rev., 
128; Code, Ss. 663, 666, 691, 692, 6935" 18938, “c: 
59; 1901, c. Py,S> Le L909;* Cl bONs, st als alain a.) Phage 
925, c. 298; 1929, c. 269; 1939, c. 279; 1945, ¢, 
m=. C. S. 1126.) 

Editor’s Note.—The 1945 amendment added subsection 12, S$ the rest of the section was not affected by the amend- 
ent it is not set out. 

IV. RIGHTS AS TO PROPERTY. 
Necessity for Authorization by Directors to Sell Corporate 
Foperty.—Corporate directors are trustees of its property, 
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Chapter 55. Corporations. 
and usually a corporation may sell, transfer and convey its corporate real estate only when authorized to do so by its board of directors. And the statutory provisions may be 

in the corporation’s by-laws. Tuttle vy. Junior Bldg. Corp., 228 N. C. 507, 46 S. E. (2d) 313. 
provisions or by-laws to the 

corporation is the general 

the name of the corporation in the general 
and within the apparent scope of his are ordinarily enforceable, but ordinarily he has no power to sell or contract to sell the real or personal property of the corporation without authority from its board of directors. Id, Corporation Having General Power to Buy and Sell Realty.—Paragraph 11, which requires the holders of % of the stock to approve the action of the directors of a cor- poration in selling the entire corporate property, does not apply to the sale of realty by a corporation having gen- eral power to buy and sell real estate, and the fact that such corporation is an incorporated fraternal association and contracts to sell its building designated as the fra- ternal order building does not bring the transaction within the statute when the building is not used for permanent office, home or other facility in carrying on its business, Tuttle v. Junior Bldg. Cotp:, 227 N.-©. 146, 41 S. E. (2d) 365. 

authority 

§ 55-38. Resident Process agent. 
The purpose of this section was, in recognition of recip- rocal duties, to prevent a foreign corporation from accept- ing protection of our laws in the transaction of its ordinary business, create obligations and, by reason of its remote- ness from any forum available to a local citizen, secure im- munity from liability, State Highway, etc., Comm. v. Dia- mond Steamship Transp. Corp,, 225 N. C. 198, 34 S.-E. (2d) 78. 
Within reasonable limits the statute should be liberally construed to accomplish its remedial purpose. State High- way, etc., Comm. v. Diamond Steamship Transp. Corp., 225 N. C. 198, 34 S. E. (2d) 78. 
Service on Secretary of State—Every state has the un- doubted right to provide for service of process upon any foreign corporation doing business therein; to require such companies to name agents upon whom service may be made; and also to provide that in case of the company’s failure to appoint such an agent, service, in proper cases, may be made upon an officer designated by law. But the power to designate by statute the officer upon whom serv- ice in suits against foreign corporations may be made re- lates to business and transactions within the jurisdiction of the state enacting the law. Central Motor Lines y. Brooks Transp. Co., 225 N. C.)-733, 936..S,. EB, (2d) 271, 162 A. I. R. 1419, 

Transitory Cause of Action Arising in Another State.— In action to recover damages for tort occurring in New Jersey by a domestic corporation against a foreign cor- poration, formerly domesticated in North Carolina with a local process agent, but which had withdrawn all personnel and property from the state, except an intrastate franchise for transportation of freight, it was held service of process on lessee of defendant’s franchise was invalid, as was serv- ice on the secretary of state under this section. Central Motor Lines v. Brooks Transp. Co., 225 N. Cc 733, 36 S. KE. (2d) 271, 162 A. I, R. 1419. 
What Constitutes Doing Business.— 
No satisfactory general definition can be made of the phrase “doing business” as found in our statutes, and, gen- erally speaking, each case must be determined on its own facts. The question is one of fact, and must be determined largely according to the facts of each individual case, rather than by the application of fixed, definite, and precise rules. State Highway, etc., Comm. v. Dian.ond Steamship Transp, Corp., 225 N. C. 198, 201, 34 S. E. (2d) 78, 
The court has been careful not to bring within the pur- view of the statute sporadic activities of a foreign corpo- 

ration which are not directly in performance of its charter functions, or which are not of such a character as to indi- cate a course of business which might be expected to recur as opportunity offered; but the nature of the activities them- selves, their magnitude, the multiplicity of contacts, the Possibility that incidents may occur and liabilities be cre- ated—especially where the entrance into the state is in the ordinary prosecution of the business which the corporation is chartered to carry on and is carrying on, and which definitely regards the state as a theater for future trans- actions of a like sort as often as occasion might _arise— these are important considerations in determining whether 
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a corporation is, in a given instance, doing business in the 

state. On a single visitation to the state the matter in hand 

may explode into a multitude of transactions of far-reaching 

importance, Id. 

Where a vessel of defendant foreign corporation, a reg- 

ular carrier of freight in the coastwise trade, entered the 

port of Wilmington and discharged a substantial part of 

its valuable cargo in the regular course of business, and 

was there damaged by striking a bridge and remained 

some months in said port, undergoing repairs and having 

considerable business dealings with local residents, the serv- 
ice of process upon the secretary of state was valid and 
sufficient to bring defendant into court. Id. 

Where defendant foreign corporation leased airports to 

individual defendant and by terms of agreement lessor was 

to furnish planes, parts, repairs, etc., to provide insurance 

for airports to be operated in name of corporate defend- 

ant, with right to demand lessee devote full time to busi- 

ness, and to furnish forms for keeping the records, it was 

held that corporation was doing business in this state so 

as to subject it to jurisdiction of courts and that process 

served on it under this section was valid, MHarrison v. 

Corley, 226 N. C. 184, 37 S. E. (2d) 489. 

Same—Question of Fact.— 
In accord with original. 

CHp1849379 SB (2d) 489. 

Same—Question Is One of Due Process under the United 

States Constitution—Whether defendant, on the day the 

alleged liability for damages was incurred, was engaged in 

business activities within the state, and thus was validly 

served with process under this section, is a question of 

due process of law under the constitution of the United 

States which must be determined in harmony with the 

decisions of the supreme court of the United States. Har- 

rison v. Corley, 226 N. C. 184, 37 S. E. (2d) 489, 491. 

Franchise to Transport Freight Is Property.—Intrastate 

franchise for the transportation of freight in North Car- 

olina, owned by foreign corporation, is “property” within 

See Harrison v. Corley, 226 N. 

the meaning of this section. Central Motor Lines v. 

Brooks Transp. Co., 225 N. C. 733, 36 S. E. (2d) 271, 

162):As LiaR. 1419. 
Discontinuance of Business.—The statute authorizes serv- 

ice of process on the secretary of state, in an action by a 

resident of this state against a foreig1 corporation, after 

the business, once carried on by defendant, has been dis- 

continued. State Highway, etc., Comm. v. Diamond Steam- 

ship Transp. Corp., 225 N. C. 198, 34 S. E. (2d) 78. 

The provisions for service of summons, under this sec- 

tion, are a condition on which a foreign corporation is al- 

lowed to do business, and are accepted by it when it en- 

ters the state and engages in business without domesti- 

cating or appointing a process agent. It cannot, by the 

simple expedient of closing shop and departing the juris- 

diction, withdraw such assent so as to defeat a suit on an 

action which arose while it was engaged in business. Har- 

rison v. Corley, 226 N. C. 184, 37 S. E. (2d) 489, 493. 

§ 55-41. Certain corporate conveyances vali- 

dated.—All deeds and conveyances of land in this 

state, made by any corporation of this state prior 

to January first, one thousand nine hundred forty- 
eight, executed in its corporate name and signed 
and attested by its proper officers, from which the 
corporate seal was omitted, shall be good and 
valid, notwithstanding the failure to attach said 
corporate seal. (1939, c. 23; 1949, c. 436.) 

Editor’s Note.—The 1949 amendment changed the date from 
1938 to 1948. 

§ 55-41.2. Certain conveyances of corporations 
now dissolved validated.—All deeds and convey- 
ances of land in this state, made by any corpora- 
tion of this state prior to January 1, 1939, exe- 
cuted in its corporate name and signed by either 
its president, vice-president, or secretary, and 
sealed with the common seal of the corporation, 
where said corporation has been dissolved for at 
least seven years, and said deed or conveyance 
has been on record for at least seven years, shall 
be good and valid, notwithstanding the failure 
of one of such officers to sign such instrument. 

(1949, c. 825.) 

§ 55-43. Conditional sale contracts.—Contracts, 
in writing, for the purchase of personal property 
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by corporations, providing for a lien on the prop- 

erty or the retention of title thereto by the vend- 

or as a security for the purchase price, or any 

part thereof, or chattel mortgages, chattel deeds 

of trust and conditional sales of personal prop- 

erty, are sufficiently executed if signed in the 

name of the corporation by the president, secre- 

tary or treasurer in his official capacity, and may 

be acknowledged and ordered to registration as 

is now provided by law for the execution, ac- 

knowledgment and registration of deeds by nat- 

ural persons. (1909, c. 335, s, 1; 1949, c. 1224, s. 

2; C. S. 1139.) 
Editor’s Note.—The 1949 amendment rewrote this section 

and inserted the words “‘or chattel mortgages, chattel deeds 

of trust and conditional sales of personal property.” For 

brief comment on the amendment, see 27 N. C. Law Rev. 440. 

§ 55-44, Mortgaged property subject to execu- 

tion for labor, clerical services, and torts.—Mort- 

gages, deeds of trust or other conveyances upon 

condition of public service corporations upon their 

property or earnings cannot exempt said prop- 

erty or earnings from execution for the satisfac- 

tion of any judgment obtsined in courts of the 

state against such corporations for labor and cleri- 

cal services performed, or torts committed where- 

by any person is killed or any person or property 

injured. (Rev., s. 1131; Code, s. 1255; 1879, c. 

101; 1897, c. 334; 1901); °c./2;58..025 1915,) cy 2015) si 

1; 1929, cc. 29, 256; 1931, c. 238; 1945, c. 635; C. 

S. 1140.) 

Editor’s Note.— 

The 1945 amendment inserted the words “deeds of trust 

or other conveyances upon condition.” 

Art. 5. Directors and Officers. 

§ 55-48. Directors.—The business of every cor- 

poration shall be managed by its directors who 

must be at least three in number but such di- 

rectors need not be stockholders in the corpora- 

tion unless the articles of incorporation or the 

by-laws so provide. A corporation may, by its 

certificate of incorporation or by-laws, determine 

the number of shares a stockholder must own to 

qualify him as a director. The directors shall be 

chosen annually by the stockholders at the time 

and place provided in the by-laws, and shall hold 

office for one year and until others are chosen 

and qualified in their stead; but by so providing 

in its certificate of incorporation, a corporation 

may classify its directors in respect to the time 

for which they will severally hold office, the sev- 

eral classes to be elected for different terms, but 

no class may be elected for a shorter period than 

one year, or for a longer period than five years, 

and the term of office of at least one class must 

expire in each year. A corporation which has 

more than one kind of stock may, by so providing 

in its certificate of incorporation, confer the right 

to choose the directors of any class upon the 

stockholders of such class, to the exclusion of 

the others. One director of every corporation of 

this state shall be, and only one need be, an actual 

resident of the state, notwithstanding the provi 

sions of the charter or any other act. 

Every nonprofit, nonsteck corporation whick 

has been or may be organized under the laws 

this state may, in its charter or by-laws, provid 

for the selection of its board of trustees or boaré 

of directors by election by the members or sub) 

scribers, or by selection by other designated as 
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sociations, corporations or individuals, or by any 
combination of such methods of election set forth 
in the charter or by-laws. (Rev., ss. 1147, 1148; 
1901, c. 2, ss: 14,44; 19387, c. 179; 1945, c. 200; 

1949 Sew 917> GC. S; 1144.) 

Editer’s Note.— The 1945 amendment added the second 
paragraph. The 1949 amendment rewrote the first sentence 
of the first paragraph and eliminated the former requirement 
that a director be a stockholder, or the guardian of a stock- 
holder, etc. 
The 1945 amendatory- act provides: ‘The selection of any 

board of trustees or board of directors of a nonprofit, non- 
stock corporation by any of the methods authorized by 
this act is hereby ratified, validated and confirmed, and 
the acts of any such board shall be construed to be the 
acts of the corporation: Provided, that this section shall 
not apply to pending litigation.” 

For brief comment on the 1949 amendment, see 27 N. C. 
Law Rev. 440. 

Applied in Thomas v. Baker, 227 N. C. 226, 41 S. E. (2d) 
842. 

Cited in Tuttle v. Junior Bldg. Corp., 228 N. C. 507, 46 S. 
E. (2d) 313. 

§ 55-49. Officers, agents, and vacancies. 

Applied in Thomas v. Baker, 227 N. C. 226, 41 S. E. (2d) 
842, 

§ 55-50. Books to be audited on request of 
stockholders. : 

Character of Audit Required.—Dictionary definitions alone 
will not determine the character of the audit required un- 
der this section upon demand by the stockholder. Some 
discretion must certainly be vested in the court to see, at 
least, that it reasonably reflects the information customa- 
rily given in audits of that kind, so that the interested 
stockholder may be able to discover whether the assets of 
the company are being administered in accordance with 
sound corporate practice. Southern Mills v. Summit Yarn 
Co., 223 N. C. 479, 486, 27 S. E. (2d) 289. 

Misjoinder of Causes of Action.—Where plaintiff, in a suit 
against two corporate defendants, joins a cause of action 
based upon an alleged breach of contract by one of defend- 
ants only, with a cause of action against the other defend- 
ant to compel an audit of its affairs, under this section, on 
demand of a stockholder, and also, in the same complaint, 
asserts another cause of action against the first defendant 
for fraud and deceit, judgment of the court below, overrul- 

ing defendants’ demurrers, was held properly reversed and 
the action dismissed. Southern Mills v. Summit Yarn Co., 
223 N.C. 479, 27.8. Be (2d) .289. 

§ 55-56. Liability for fraud.—In case of fraud 
by the officers, directors, managers, or stock- 
holders, in a corporation, the court shall adjudge 
personally liable to creditors and others injured 
thereby the officers, directors, managers, and 
stockholders who were concerned in the fraud. 
{Rev., s. 1155; Code, s. 686; 1901, c. 2, s. 107; 1945, 
m 635; C. S: 1152:) 
Editor’s Note.—The 1945 amendment substituted ‘“‘officers” 

for “‘president” in line two. 

Art. 6. Capital Stock. 

§ 55-66. Decrease of capital stock.—The de- 
crease of capital stock may be effected by— j 

1. Retiring or reducing any class of the stock. 
_ 2. Drawing the necessary number of shares by 
‘lot for retirement. 

3. The surrender by every stockholder of his 
Shares and the issue to him in place thereof of 
a decreased number of shares. 

| 4. The purchase at not above par of certain 
shares for retirement. 
| 5. Retiring shares owned by the corporation. 
| 6. Reducing the par value of shares. 
| No such decrease of capital stock decreases the 
Hiability of any stockholder whose shares have not 
‘been fully paid, for debts of the corporation 

| 

, 
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theretofore contracted. (Rev., s. 1164; 1901, c. 2, 
§. 3231989, c. 2215 1949, c. 950; C. S..1161.) 

Editer’s Note.—The 1949 amendment struck out provisions 
of the last paragraph relating to publication of certificate 
decreasing capital stock and liability of directors in default 
of such publication. For brief comment on the amendment, 
see 27 N. C. Law Rev. 440. 
Quoted in part in Rex-Hanover Mills Co. v. United 

States, 53 F. Supp. 235. 

§ 55-67. Certificates and duplicates. — Every 
stockholder shall be entitled to have a certificate 
signed by the president or a vice-president and 

by the treasurer or an assistant treasurer or 
the secretary or an assistant secretary of the 
corporation certifying the mumber of shares 
owned by him in such corporation; provided, 
however, that where such certificate is signed 
by a transfer agent, or an assistant transfer 
agent, or by a transfer clerk acting on behalf of 
the corporation and a registrar, the signature of 
any such president, vice-president, treasurer, as- 

sistant treasurer, secretary or assistant secretary 

upon such certificate may be facsimile, engraved 
or printed. In case any officer or officers who 
shall have signed, or whose facsimile signature 
or signatures shall have been placed upon any 
such certificate or certificates, shall cease to be 
such officer or officers of the corporation, whether 
because of death, resignation or otherwise, be- 
fore such certificate or certificates shall have been 
delivered by the corporation, such certificate or 
certificates may nevertheless be adopted by the 
corporation and be issued and delivered with the 
same effect as if the person or persons who 
signed such certificate or certificates, or whose 
facsimile signature or signatures shall have been 
placed thereon, had not ceased to be such officer 
or officers of the corporation. A corporation may 
issue a new certificate of stock in the place of any 

certificate theretofore issued by it, alleged to 
have been lost or destroyed, and the directors au- 
thorizing such issue of a new certificate may re- 
quire the owner of the lost or destroyed certifi- 

cate, or his legal representatives, to give the cor- 
poration a bond, in such sum as they may direct, 
as an indemnity against any claim that may be 
made against the corporation. A new certificate 
may be issued without requiring any bond when, 
in the judgment of the directors, it is proper to 
do so. (Rev., ss.‘ 1165, 1166; 1885, c. 265; 1901, 
¢,'2, 8. 94; 1927 '¢. 17331949; ¢. 809; C. S- 1162.) 

Editor’s Note.—The 1949 amendment added the proviso to 
the first sentence and inserted the second sentence. For 
brief comment on the amendment, see 27 N. C. Law Rev. 441. 

Art. 7. Capital Stock without Nominal or Par 
Value. 

§ 55-73. Corporations which may create shares 
without nominal or par value. Classes of stock or 
debentures.—Any corporation heretofore or here- 
after organized under the laws of this state, 
whether under a special act of legislature or 
otherwise, except banks, trust companies and in- 
surance companies, may, in its original certificate 
of incorporation, articles of association, charter 
or any amendment thereof, create shares of stock 
with or without nominal or par value, and may 
create two or more classes of stock or debentures, 

any class or classes of which may be with or 
without nominal or par value, with such designa- 
tions, preferences, voting powers, restrictions and 
qualifications as shall be fixed in such certificate 
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of incorporation, articles of association, charter 

or amendment thereof, or by resolution adopted 

by those holding a majority of the outstanding 

capital stock entitled to vote. Subject to any 

provisions so fixed, every share without nominal 

or par value shall equal every other such share. 

(1921, c. 116, s. 1; 1925, c..262, s. 1; 1949, c. 929; 

Lo aeterl ay.) 

Editor’s Note.— The 1949 amendment substituted a, 

majority’? for “two-thirds” in line sixteen. For brief com- 

ment on the amendment, see 27 N. C. Law Rev, 440. 

§ 55-77. Tax on certificate of incorporation Or 

amendments.—The tax upon the certificate of in- 

corporation, or extension or renewal of corporate 

existence, or increase of capital stock without 

nominal or par value shall be the same as if each 

share of stock had a par or face value of one hun- 

dred dollars. (1921, c. 116, s. 5; 1945, c. 635; C. 5. 

1167(e).> 

Editor’s Note.— 
The 1945 amendment 

or.” 

substituted ‘of’ in line two for 

Art. 8. Uniform Stock Transfer Act. 

§ 55-97. Lost or destroyed certificate. 

Editor’s Note.— : j ; 

The 2nd word in the 2nd paragraph of this section as it 

appears in original should be ‘fssuance.” 

Art. 9. Meetings, Elections and Dividends. 

§ 55-110. Votes stockholders entitled to; cumu- 

lative voting—Unless otherwise provided in the 

charter or by-laws of a corporation, at every 

election each stockholder is entitled to one vote 

in person, or by proxy duly authorized in writing, 

for each share of the capital stock held by him, 

but no proxy may be voted after three years from 

its date. No share of stock may be voted which 

has been transferred on the books of the corpora- 

tion within twenty days of an election. The cer- 

tificate of incorporation of any corporation au- 

thorized to issue shares of capital stock may pro- 
vide that at all elections of directors, managers or 
trustees, each stockholder is entitled to as many 

votes as equal the number of his shares of stock 

multiplied by the number of directors, managers, 

or trustees to be elected, and that he may cast all 

of his votes for a single director, manager, or 

trustee, or may distribute them among the num- 
ber to be voted for, or any two or more of them, 
as he sees fit. This right of cumulative voting 
may be exercised in the absence of charter pro- 
vision when at the time of the election the stock 
transfer book of such corporation discloses, or it 
otherwise appears, that more than one-fourth of 

the capital stock of the corporation is owned or 

controlled by one person. A stockholder owning 
or controlling more than twenty-five per cent of 
the stock has the same right to vote cumulatively 
as any other stockholder; and no amendment of 
the charter or by-laws of a corporation can abro- 
gate or abridge any right herein conferred. The 
right to vote cumulatively cannot be exercised un- 
less some stockholder announces in open meeting, 
before the voting for directors, trustees, or mana- 
gers begins, his purpose to exercise such right, 
and then every other stockholder may likewise 
vote cumulatively. (Rev., ss. 1183, 1184; 1907, c. 
467," 8.1; 1909; “c. "827)" s.°1;° 1946? .9635;'C. 7S! 
1173.) 
Editor’s Note.—The 1945 amendment inserted the second 

sentence in lieu of the words “nor may there be voted at 
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any election a share of stock which has been transferred on 
the books of the corporation within twenty days prior to the 
election.” 

§ 55-114. Jurisdiction of superior court over 
corporate elections. 

Section Is Constitutional.—This section, empowering the 
court to continue corporate officers in their respective 
offices with the same authority and emoluments enjoyed 
by them prior to controversy, provides an emergency rem- 
edy which does not affect the status of the corporation 
but merely preserves the status quo pending determina- 
tion of controversy in order that the corporation may con- 

tinue to function, not under the supervision of the court, 
but by virtue of corporate authority theretofore given, and 
therefore the remedy violates no constitutional right of 
stockholders or directors but only imposes upon them the 
rules of fair play in the exercise of their property rights. 
Thomas v. Baker, 227 N. C. 226, 41 S. E. (2d) 842. 

This section is remedial in character. Thomas y. Ba- 
ker, 227 .Ni) Ci 226) 4 Soo Eon (2d) 842; 

Corporation Is Not a Necessary Party.—In a proceeding 
under this section it is not necessary that the corporation, 
as such, be joined as a party, since its inability to take 
corporate action is the very situation which the section 
seeks to remedy. Thomas y. Baker, 227 N.. C. 226, 41 
S. BE. (2d) 842. 

It is the intent of this section that the corporation shall 
continue to function pending settlement of the dispute, not 
under the supervision of the court, but by virtue of cor- 
porate authority theretofore bestowed. Hence this sum- 
mary proceeding to avoid temporary corporate paralysis. 
Thomas v. Baker, 227 N. C. 226, 229, 41 S. E. (2d) 842. 
Authority and Emoluments of Officers Continued in 

Office.—In a proceeding under this section, an order con- 
tinuing corporate officers in their respective offices mec- 
essarily carries with it authorization and direction that 
such officers should continue to exercise the same func- 
tions and receive the same emoluments as before the con- 
troversy giving rise to the proceeding. Thomas y. Baker, 
227 N.C. 226, 41 S. E. (2d) 842. 
Dispute as to Powers of President.—Where the directors 

of a corporation ate evenly divided in a dispute as to 
whether its president should exercise managerial powers, 
and by reason of such division are unable to elect any 
officers of the corporation or resolve their differences over 
the management of the corporation, the superior court 
has jurisdiction in the premises under this section upon 
petition properly filed. Thomas v. Baker, 227 N. C. 226, 
41°S. EB. (2d): 842. 

Interference with Officers in Performance of Their Du- 
ties.—The jurisdiction of the superior court to grant re- 
lief against the wrongful interference with the officers in 

the performance of their duties or the wrongful refusal of 
an officer to perform the duties of his office cannot be in- 
voked in a proceeding under this section. Thomas v. Ba- 
ker, 227 N. C. 226, 41 S. E. (2d) 842, 

§ 55-115. When dividend declared. 
Mandamus to Compel Dividends.— 

A mandamus, or mandatory injunction, can only operate 
in personam; and in an action under this section, to com- 
pel the directors of a domestic corporation to pay dividends, 
so far as substituted service of process on nonresident di- 
rectors is relied upon, the proceeding is a nullity. South- 
ern Mills v. Armstrong, 223 N. C. 495, 27 S. E. (2d) 281, 
148 A. L. R. 1248, 

§ 55-116. Dividends from profits only; direc- 
tors’ liability for impairing capital. 
Quoted in part in Rex-Hanover Mills 

States, 53 F. Supp. 235. 
Ce. v. United 

Art. 10. Foreign Corporations. 

§ 55-118. Requisites for permission to do busi- 
ness. 
This section must be read in connection with § 55-38, and 

the implication of consent with respect to the foreign cor- 
poration rendering itself liable to process is no stronger in 
the one than in the other. In Southern R. Co. y. Allison, 
190 U. S$. 326, 23 S. Ct. 713, 47 L. Ed. 1078 (reversing the 

decision of supreme court in Allison v, Southern R. Co., 
129 N. C. 336, 40 S. E. 91, and incidentally overruling Deb- 
nam v. Southern Bell Tel., etc., Co., 126 N. C. 831, 36 S. 
E. 269, 65 I. R. A. 915, and Beach v. Southern R. Co., 131 
N. C. 399, 42 S. E. 856), the United States supreme court 
interpreted North Carolina domestication law as a licensing 
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statute rather than one creating a new corporation. Under 
this section or § 55-58, or both taken together, the con- 
trolling distinction lies in the extent to which the presump- 
tion of implied consent may be indulged in without infrac- 
tion of the federal right. Central Motor Lines y. Brooks 
Transpapico, hecol Ne Ca e/0c, Sscursans, Hoe (2d) jafdem loc eA. 
L. R. 1419. 

Effect of Compliance.—When a foreign corporation complies 
with the provisions of this section, it subjects itself to the 
laws of this state and acquires in return certain compen- 
sating rights and privileges. Among these is the right to 
sue and be sued in the state courts under the rules and 
regulations which apply to domestic corporations. Hill v. 
Atlantic Greyhound Corp., 229 N. C. 728, 51 S. E. (2d) 183. 

For purposes of venue domesticated foreign corporations 
are residents of the state. Hill v. Atlantic Greyhound Corp., 
229) N« Ci. 728, bi Suan (2a): 183- 

Section 1-8 Does Not Apply.—A foreign corporation 
domesticated under this section may sue and be sued under 
the rules and regulations which apply to domestic corpora- 
tions, and is entitled to have an action against it, instituted 
by a nonresident, removed to the county of its main place 
of business in this state. In such case § 1-80 does not apply. 
Hill v. Atlantic Greyhound Corp., 229 N. C. 728, 51 S. E. 
(2d) 183, 

Art. 11. Dissolution. 

§ 55-129. Involuntary, by bankruptcy. 

Evidence Showing Continuance of Corporate Entity.—Evi- 
dence that upon destruction of an incorporated boys’ school 
by fire the remainder of its property and its student body 
were removed to the site of a girls’ school but that it main- 
tained the same activities as far as possible, and that the 
trustees of the boys’ school continued to be elected sepa- 
rately, was held sufficient to support finding that the school 
had kept its entity and had not lost its right to sue or to 
take property because of asserted merger with the girls’ 
college, _ Wachovia Bank, etc., Co. v. Plumtree School for 
Boys, 229 N. C. 738, 51°S. E. (2d) 477. 

§ 55-132. Corporate existence continued three 
years. 
Where a corporation is dissolved in any manner 

and six months shall have elapsed after the 
expiration of its corporate existence as continued 
by or pursuant to the foregoing provisions of 
this section for the purposes therein expressed, 
and any share of any stockholder of any money 
or other property in any division of money. or 
other property among the stockholders of such 
corporation shall then remain in the hands of the 
directors of such corporation, such share shall 
escheat to the University of North Carolina to be 
held without liability for profit or interest until 
a just claim therefor shall be preferred by the 
party or parties entitled thereto. The provisions 
hereof shall apply to any corporation heretofore 
dissolved as well as to corporations hereafter 
dissolved. (Rev., s. 1200; Code, s. 667; 1901, c. 
Cah AIR AGRI: Ch Pa Ge abe aieee re. hiss (TO. IS. sath) 

Editor’s Note.— 

The 1947 amendment added the above paragraph at the 
end of this section. As the rest of the section was not 
affected by the amendment it is not set out. 

For brief discussion of the 1947 amendment and other pro- 
visions relating to escheats, see 25. N. C. Law Rey. 421. 

Art. 18. Receivers. 

§ 55-147. Appointment and removal. 
Section Does Not Limit Power of Court.—The power of the 

court to appoint a receiver in proper cases is not limited 
by this section or § 1-502, Sinclair vy. Moore Cent. R. Co., 
228 N. C. 389, 45 S. E. (2d) 555. 

§ 55-149. Title and inventory.—All of the real 
and personal property of an insolvent corpora- 
tion, wheresoever situated, and all its franchises, 
rights, privileges and effects, upon the appoint- 
ment of a receiver, forthwith vest in him, and the 
corporation is divested of the title hereto. With- 
in thirty days after his appoinment he shall lay 

before the court a full and complete inventory of 
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all estate, property, and effects of the corporation, 
its nature and probable value, and an account of 
all debts due from and to it, as nearly as the same 
can be ascertained, and shall make a report of 
his proceedings to the superior court at such 
times as the court may direct during the con- 
tinuance of the trust. (Rev., ss. 1224, 1225;°1901, 
Cc. 2. ss. 75, 80; 1945, c. 635; C. S. 1210.) 
Editor’s Note.—The 1945 amendment substituted near the 

end of the section the words “such times as the court may 
direct” for the words “every civil term.” 

§ 55-158. Report on claims to court; exceptions 
and jury trial—It is the duty of the receiver to 
report to the term of the superior court subse- 
quent to a finding by him as to any claim against 
the corporation, and exceptions thereto may be 
filed by any person interested, within ten days 
after notice of the finding by the receiver, and not 
later than within the first three days of the said 
term; and, if, on an exception so filed, a jury trial 
ts demanded, it is the duty of the court to prepare 
a proper issue and submit it to a jury; and if the 
cemand is not made in the exceptions to the re- 
port the right to a jury trial is waived. The judge 
may, in his discretion, extend the time for filing 
such exceptions, Provided, that no court shall 
issue any order of distribution or order of dis- 
charge of a receiver until said receiver has proved 
to the satisfaction of the court that written 
notice has been mailed to the last known address 
of every claimant who has properly filed claim 
with the receiver, to the effect that such orders 
will be applied for at a certain time and place 
therein set forth and by producing a receipt issued 
by the United States post office, showing that such 
notice has been mailed to each of such claimant’s 
last known address at least twenty days prior to 
the time set for hearing and passing upon such ap- 
plication to the court for said orders of distriby- 
tion and/or discharge. (Rev., s. 1230; 1901, c, 2, 
S. 83; 1945, c. 219; C. S. 1213.) 
Editor’s Note.—The 1945 amendment added the proviso. 
Where objections were filed by a creditor of a corpora- 

tion in the hands of a receiver to an order allowing a claim 
against such corporation, which order adjudicated material 
and controverted issues of fact without consent, evidence 
or findings, it was held error to deny a motion to set aside 
the allowance of such claim and refuse to grant a hearing 
on such objections alleging facts which if true would con- 
stitute a valid defense to such claim. Peoples Bank, etc., 
Co, vy. Tar, River’ Lbr. Co.,. 224 N. C. 432, 31 S. E. (2d) 
353. See also, Peoples Bank, etc., Co. v. Tar River Lbr. 
Cosh 224 N, Cay 153,1294Sar Bs (2d) 348. 

Exceptions Not Filed within Time Prescribed.—Excep- 
tions filed and made a part of the record are not void as 
a matter of law because not filed within the first three 
days of the term of court commencing next after the filing 
of the receiver’s report, in the absence of motion to strike 
or order to that effect, and a judgment entered on the 
basis that such exceptions were not before the court for 
consideration will be remanded. Benson y. Roberson, 226 
N. C. 103, 36 S. E. (2d) 729, 

The power to extend time for filing exceptions to re- 
ceiver’s report is expressly given by this section. Benson 
v. Roberson, 226 N. C. 103, 36 S. E. (2d) 729, 730, 

Art, 14. Taxes and Fees. 

§ 55-158. Taxes for filing; secretary of state not 
to file corporate papers until prescribed fees, etc., 
paid. 

3. Extension or renewal of corporate existence 
of any corporation, forty dollars ($40.00). 

4, Change of name, change of nature of busi- 
ness, amended certificate of incorporation (other 
than those authorizing increase of capital stock 
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and those extending or renewing corporate ex- 
istence), decrease of capital stock, increase or de- 

crease of par value of, or number of shares, forty 

dollars. 
(1945, 2963551947) "'c. 1042.) 

Editer’s Note.— 
The 1945 amendment inserted in subsection 4 the words 

“and those extending or renewing corporate existence.” 
The 1947 amendment rewrote subsection 3. As the rest of 
the section was not affected by the amendments it is not 

set out. 

Art. 15A. Amendments Extending Corporate 
Existence Validated. 

§ 55-164.1. Validation of amendments to cor- 
porate charters extending corporate existence.— 
In every case where a private corporation, char- 
tered under the general laws of the state of North 
Carolina, has continued to act and do business as 
a corporation after the expiration of its period of 
existence as theretofore fixed in its charter, and 
has thereafter filed in the office of the secretary 
of state an amendment to its charter to extend or 
renew its corporate existence, such amendment 

is hereby validated and made effective for all in- 
tents and purposes to the same extent and with 
the same effect as if such amendment had been 
made within the period of such corporation’s 
existence as theretofore fixed in its charter. (1947, 

c. 504, s. 1.) 

§ 55-164.2. Limitation of actions attacking valid- 
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ity of corporate action on grounds amendment not 
filed during corporate existence.—No action or pro- 

ceeding shall be brought or defense or counter- 

claim pleaded later than one year after the rat- 
fication of this article in which either the con- 
tinued existence of such corporation or the valid- 
ity of any of the contracts, acts, deeds, rights, 
privileges, powers, franchises and titles of such 
corporation is attacked or otherwise questioned 
on the grounds that such amendment was not filed 
within the period of such corporation’s existence 
as theretofore fixed in its charter. (1947, c. 504, 

Sues) 

The act from which this article was codified was ratified 

on March 25, 1947, and provides that it shall not affect 

pending litigation. 

§ 55-164.3. Clarification of intent of preceding 
section.—_In no event shall the limitation provided 
in § 55-164.2 bar any action, proceeding, defense 

or counterclaim based upon grounds other than 
those mentioned in § 55-164.2, unless the grounds 
set out in § 55-164.2 are an essential part there- 
of. (1947, c. 504, s. 3.) 

Art. 16. Consolidation or Merger. 

§ 55-165. Consolidation or merger; proceedings 

for. 
Editor’s Note.— 
For comment on the 1943 amendment to this and the fol- 

lowing five sections, see 21 N. C. Law Rev. 333, 

Chapter 56. Electric, Telegraph, and Power Companies. 

§ 56-5. Grant of eminent domain; exception as 
to mills and water-powers. 

Applied in Carolina Power, etc., Co, v. Bowman, 229 N. 
Go 1682, 51KS;. Bs) (2d) M19 

Chapter 57. Hospital and Medical Service Corporations. 

Sec. 
57-19. Merger or consolidation, proceedings for. 

57-20. Commissioner of insurance determines cor- 

porations exempt from this chapter. 

§ 57-1. Regulation and definition; application of 

other laws; profit and foreign corporations pro- 

hibited. 
As to authority of state board of health to establish san- 

itary standards and methods of inspection for private hos- 

pitals, etc., see §§ 130-280 to 130-282. 

§ 57-8. Hospital and physician contracts.—Any 

corporation organized under the provisions of 
this chapter may enter into contracts for the 
rendering of hospital service to any of its sub- 
scribers by hospitals approved by the American 

Medical Association and/or the North Carolina 
Hospital Association, and may enter into con- 
tracts for the furnishing of, or the payment in 
whole or in part for, medical services rendered to 

any of its subscribers by duly licensed physicians. 
All obligations arising under contracts issued by 
such corporations to its subscribers shall be satis- 
fied by payments made directly to the hospital or 

hospitals and/or physicians rendering such serv- 
ice, or direct to the subscriber or his, her, or their 

legal representatives upon the receipt by the cor- 
poration from the subscriber of a _ statement 
marked paid by the hospital(s) and/or physi- 

cian(s) or both rendering such service, and all such 
payments heretofore made are hereby ratified. 
Nothing herein shall be construed to discriminate 
against hospitals conducted by other schools of 
medical practice. (1941, c. 338, s. 3; 1943, c. 537, 
See aleee, CmeOy ce ile) 

Editor’s Note.— 
The 1947 amendment rewrote the latter part of the sec 

ond sentence. 

§ 57-6. Issuance of certificate. 
(a) The applicant is established as a bona fide 

non-profit hospital service corporation as defined 

by this chapter. 
(1947, c. 820, s. 2.) 

Editor’s Note.— 
The 1947 amendment added to subsection (a) the words 

“as defined by this chapter.” As the rest of the section 
was not affected by the amendment it is not set out. 

§ 57-7. Subscriber contracts; required and pro- 
hibited provisions. 

2. Contracts may be issued which entitle one or 
more persons to benefits thereunder, provided 
that persons entitled to benefits thereunder, other 
than the certificate holder, are either spouse, law- 
ful or legaily adopted child of the certificate 
holder or his spouse, or other members of the 
immediate family of the certificate holder who 
reside in the same household with certificate 
holder and are legally, equitably, or morally de- 
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pendent upon and rely upon certificate holder to 
a material degree for the reasonable necessities of 
life, such as food, clothing, lodging, maintenance, 

support, and/or education. 
5. A hospital service corporation may issue a 

master group contract with the approval of the 
commissioner of insurance provided such contract 
and the individual certificates issued to members 
of the group, shall comply in substance to the 
other provisions of this chapter. Any such con- 
tract may provide for the adjustment of the rate 

of the premium or benefits conferred as provided 

in said contract, and in accordance with an ad- 
justment schedule filed with and approved by the 
commissioner of insurance. If such master group 
contract is issued, altered or modified, the sub- 
scriber’s contracts issued in pursuance thereof are 
altered or modified accordingly, all laws and 
clauses in subscribers’ contracts to the contrary 
notwithstanding. Nothing in the chapter shall 
be construed to prohibit or prevent the same. 

Forms of such contract shall at all times be 
furnished upon request of subscribers thereto. 
(1941, c. 338, s. 7; 1947, c. 820, ss. 3, 4.) 
Editor’s Note—The 1947 amendment rewrote subsection 

2 and the second sentence of subsection 5. As the other 

subsections were not affected by the amendment they are 

not set out. 

§ 57-8. Investments and reserves. 
Any such corporation may accumulate and main- 

tain a contingent reserve in excess of the reserve 

hereinabove provided for, not to exceed an amount 
equal to six times the average monthly expendi- 
tures for hospital and/or medical claims and ad- 

ministrative and “selling expenses. 
(1947, c. 820, s. 5.) 

Editor’s Note.— 
The 1947 amendment substituted “six” for ‘‘three’” in line 

four of the next to last paragraph. As the rest of the sec- 
tion was not affected by the amendment it is not set out. 

§ 57-12. Licensing of agents. 
For said examination applicant shall pay the 

sum of ten ($10.00) dollars: Provided, that where 
an applicant has already paid the ten ($10.00) 
dollar examination fee prescribed in section 105- 
228.7, such applicant shall not be required to pay 
an additional examination fee. 

(1947, c. 1023, s. 1.) 
Editor’s Note.— 

The 1947 amendment substituted in the proviso to the fifth 

sentence “‘section 105-228.7” for ‘“‘sub-section three of sec- 

tion 105-121”. As the rest of the section was not affected 

by the amendment it is not set out. 

§ 57-15. Amendments to certificate of incorpo- 
ration——Any corporation subject to the provisions 
of this chapter may hereafter amend its charter 

in the following manner only: 
1. (a) A meeting of the board of directors, 

trustees or other governing authority shall be 
called in accordance with the by-laws specifying 

the amendment to be voted upon at such meeting. 
(b) If at such meeting two-thirds of the direc- 

tors, trustees or other governing authority pre- 
sent vote in favor of the proposed amendment, 
then the president and secretary shall under oath 
make a certificate to this effect, which certificate 
shall set forth the call for such meeting, a state- 
ment showing service of such call upon all direc- 
tors, and a certified copy of so much of the 
minutes of the meeting as relate to the adoption 
of the proposed amendment; 

2N. C—? 
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(c) Said officers shall cause said certificate te 
be published once a week for two consecutive, 

weeks in a newspaper in Raleigh and in the 
county where the corporation’s principal office is 
located, or posted at the courthouse door if no 
newspaper be published within the county. Said 
printed or posted notices shall be in such form 
and of such size as the commissioner may ap- 
prove, and in addition to setting forth in full the 
certificate required in paragraph (b) shall state 
that application for amending the corporation’s 
charter in the manner specified has been proposed 
by the board of directors, trustees, or other 
governing authority, and shall also state the time 
set for the meeting of certificate holders thereby 
called to be held at the principal office of the cor- 
poration to take action on the proposed amend- 
ment. A true copy of sttch notice shall be filed 
with the commissioner, Such publication and 
filing of notice shall be completed at least thirty 
days prior to the date set therein for the meeting 
of the certificate holders and due proof thereof 
shall be filed with the commissioner at least 
fifteen days prior to the date of such meeting. If 

the meeting at which the proposed amendment is to 
be considered is a special meeting, rather than a 
regular annual meeting of certificate holders, such 
special meeting can be called only after the com- 
missioner has given his approval in writing, and 
the published notice shall show the fact of such 
approval. At said meeting those present in person 
or represented by proxy shall constitute a quorum. 

(d) If at such certificate holders’ meeting two- 
thirds of those present in person or by proxy shall 
vote in favor of any proposed amendment, the 
president and secretary shall make a certificate 

under oath setting forth such fact together with 
the full text of the amendment thus approved. 
Said certificate shall, within thirty days after 
such meeting, be submitted to the commissioner 
for his approval as conforming to the requirement 
of law, and it shall be the duty of the commis- 
sioner to act upon all proposed amendments 

within ten days after filing of such certificates 
with him. Should the commissioner approve 
the proposed amendment or amendments, he 

shall certify this fact, together with the full 
text of such amendments as are approved by him 

to the secretary of state who shall thereupon 
issue the charter amendment in the usual form. 
Should the commissioner disapprove of any 
amendment, then the same shall not be allowed. 

2. All charters and charter amendments hereto- 
fore issued upon application of the board of di- 
rectors, trustees or other governing authority of 
any corporations subject to the provisions of this 
chapter are hereby validated. (1941, c. 338, s. 15; 

1947, c. 820, s. 6.) 
Editor’s Note——The 1947 amendment rewrote this section. 

§ 57-16. Cost pius plans. — Any corporation 
organized under the provisions of this chapter 
shall be authorized as agent of any other corpora- 
tion, firm, group, partnership, or association, or 
any subsidiary or subsidiaries thereof, municipal 
corporation, state, federal government, or any 
agency thereof, to administer on behalf of such 
corporation, firm, group, partnership, or asso- 
ciation, or any subsidiary or subsidiaries thereof, 

municipal corporation, state, federal government, 
or any agency thereof, any group hospitalization 



or medical service plan, promulgated by such 

corporation, firm, group, partnership, or associa- 

tion, or any subsidiary or subsidiaries thereof, 

municipal corporation, state, federal government, 

or any agency thereof, on a cost plus administra- 

tive expense basis, provided said other corpora- 

tion, firm, group, partnership, or association, or 

any subsidiary or subsidiaries thereof, municipal 

corporation, state, federal government, or any 

agency thereof shall have had an active existence 

for at least one (1) year preceding the establisn- 

ment of such plan, and was formed for purposes 

other than procuring such group hospitalization 

and/or medical service coverage on a cost plus 

administrative expense basis, and provided only 

that administrative costs of such a cost plus plan 

administered by a corporation organized under the 

provisions of this chapter, acting as an agent 

as herein provided, shall not exceed the remunera- 

tion received therefor, and provided further that 

the corporation organized under this chapter ad- 

ministering such a plan shall have no liability to 

the subscribers or to the hospitals for the suc- 

cess or failure, liquidation or dissolution of such 

group hospitalization or medical service plan and 

provided further, that nothing herein contained 

shall be construed to require of said corporation, 

firm, group, partnership, or association, or any 

subsidiary or subsidiaries thereof, municipal corpo- 

ration, state, federal government, or any agency 

thereof, conformity to the provisions of this chap- 

ter if such group hospitalization is administered by 

a corporation organized under this chapter, on a 

cost plus expense basis. The administration of 

any cost plus plans as herein provided, shall not 

be subject to regulation or supervision by the 

commissioner of insurance. (1941, c. 338, s. 16; 

1943. ¢..53%, 5S. 93, 1947, c.820, Ss, 7.) 

Editor’s Note.— 
The 1947 amendment rewrote portions of this section. 

§ 57-18. Construction of chapter as to single 
employer plans; assOciations exempt.—Nothing in 
this chapter shall be construed to affect or apply 
to hospital or medical service plans which limit 
their membership to employees and the immedi- 
ate members of the families of the employees of a 
single employer or his or its subsidiary or sub- 
sidiaries and which plans are operated by such 
employer or such limited group of the employees; 
nor shall this chapter be construed to affect or 
apply to any non-stock, non-profit medical service 
association which was, on January first, one thou- 
sand nine hundred and forty-three, organized 
solely for the purpose of, and actually engaged 
in, the administration of any medical service plan 
in this state upon contracts and participating 
agreements with physicians, surgeons, or medical 
societies, whereby such physicians or surgeons un- 
derwrite such plan by contributing their services 
to members of such association upon agreement 
with such association as to the schedule of fees to 
apply and the rate and method of payment by the 
association from the common fund paid in peri- 
odically by the members for medical, surgical and 

obstetrical care; and such hospital service plans, 
and such medical service associations as are here- 
in specifically described, are hereby exempt from 
the provisions of this chapter. The commissioner 
of insurance may require from any such hospital 
service plan or medical service association such in- 
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formation as will enable him to determine whether 
such hospital service plan or medical service asso- 
ciation is exempt from the provisions of this chap- 
ter. (1941, ¢/° 838, s. 185 1943, 0537, S.:10; 1947; 

c. 140.) 

Editer’s Note.— 
The 1947 amendment inserted the words 

subsidiary or subsidiaries’ after the word 

line six. 

“or his or its 
“employer”? in 

§ 57-19. Merger or consolidation, proceedings 
for—Any two (2) or more hospital and/or medi- 
cal service corporations organized under and/or 
subject to the provisions of this chapter as deter- 
mined by the commissioner of insurance may, as 
shall be specified in the agreement hereinafter 
required, be merged into one of such constituent 
corporations, herein designated as the surviving 
corporation, or may be consolidated into a new 
corporation to be formed by the means of such 
consolidation of the constituent corporations, 
which new corporation is herein designated as 

the resulting or consolidated. corporation, and 
the directors and/or trustees, or a majority of 
them, of stich corporations as desire to consoli- 
date or merge, may enter into an agreement 

signed by them and under the corporate seals of 
the respective corporations, prescribing the terms 
and conditions of consolidation or merger, the 

mode of carrying the same into effect and stating 
such other facts as can be stated in the case of a 
consolidation or merger, stated in such altered 

form as the circumstances of the case require, 
and with such other details as to conversion of 
certificates of the subscribers as are deemed 

necessary and/or proper. 
Said agreement shall be subniitted to the cer- 

tificate holders of each constituent corporation, at 
a separate meeting thereof, called for the purpose 
of taking the same into consideration; of the time, 
place and object of which meeting due notice 
shall be given by publication once a week for two 
consecutive weeks in some newspaper published in 
Raleigh, North Carolina and in the counties in 
which the principal offices of the constituent cor- 
porations are located, and if no such paper is pub- 
lished in the county of the principal office of such 
constituent corporations, then said notice shall be 

posted at the courthouse door of said county or 
counties for a period of two weeks. 

Said printed or posted notices shall.be in such 
form and of such size as the commissioner of 
insurance may approve. A true copy of said 
notices shall be filed with the commissioner of 
insurance. 

Such publication and filing of notices shall be 
completed at least fifteen (15) days prior to the 
date set therein for the meeting, and due proof 
thereof shall be filed with the commissioner of 
insurance at least ten days prior to the date of 

such meeting. 
At this meeting those present in person or repre- 

sented by proxy shall constitute a quorum and said 
agreement shall be considered and voted upon 

by ballot in person or by proxy or both taken 
for the adoption or rejection of the same; and if 

the votes of two thirds of those at said meeting 
voting in person or by proxy shall be for the 
adoption of the said agreement, then that fact 
shall be certified on said agreement by the presi- 
dent and secretary of each such corporation, under 

the seal thereof, 
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The agreement so adopted and certified shall be 
signed by the president or vice president and sec- 
retary or assistant secretary of each of such cor- 
porations under the corporate seals thereof and 
acknowledged by the president or vice president 
of each such corporation before any officer au- 
thorized by the laws of this state to take acknowl- 
edgment of deeds to be the respective act, deed, 
and agreement of each of said corporations. 

The said agreement shall be submitted to and 
approved by the commissioner of insurance, in 
advance of the merger or consolidation and his 
approval thereof shall be indicated by his signa- 
ture being affixed thereto under the seal of his 

office. 
The commissioner shall not approve any such 

plans, unless, after a hearing, he finds that it is 
fair, equitable to certificate holders and members, 
consistent with law, and will not conflict with the 

public interest. 
The agreement so certified and acknowledged 

with the approval of the commissioner of in- 
surance,noted thereon, shall be filed in the office 
of the secretary of state, and shall thenceforth 
be taken and deemed to be the agreement and 
act of consolidation or merger of said corpora- 
tions; and a copy of said agreement and act ot 
consolidation or merger duly certified by the 
secretary of state under the seal of his office shall 
also be recorded, in the office of the clerk of the 
superior court of the county of this state in which 
the principal office of the surviving or consolidated 
corporation is, or is to be established, and in the 
office of the clerks of the superior courts of the 
counties of this state in which the respective 
corporations’ so merging or consolidating shall 
have their original certificates of incorporation 
recorded, and also in the office of the register of 
deeds in each county in which either or any of the 
corporations entering into merger or consolida- 
tion owns any real estate; and such record, or a 
certified copy thereof, shall be evidence of the 
agreement and act of consolidation or merger of 
said corporations, and of the observance and 
performance of all acts and conditions necessary 
to have been observed and performed precedent 
to such consolidation or merger. When an agree- 

ment shall have been signed, authorized, adopted, 
acknowledged, approved, and filed and recorded 

as hereinabove set forth in this section, for all 
purposes of the laws of this state, the separate 
existence of all constituent corporations, parties 
to said agreement, or of all such constituent cor- 
porations except the one into which the other or 
others of such constituent corporations ‘have been 
merged, as the case may be, shall cease and the 

constituent corporations shall become a new cor- 
poration, or be merged into one of such corpora- 

tions, as the case may be, in accordance with the 
provisions of said agreement, possessing all the 
rights, privileges, powers and franchises as well 
of a public as of a private nature, of each of said 
constituent corporations, and all and singular, 
the rights, privileges, powers and franchises of 
each gf said corporations, and all property, real, 
personal and mixed, and all debts due to any of 
said constituent corporations on whatever ac- 
count, shall be vested in the corporation resulting 
from or surviving such consolidation or merger, 
and all property, rights, privileges, powers, and 
franchises and all and every other interest shall 
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be thereafter as effectually the property of the 
resulting or surviving corporation as they were 
of the several and respective constituent corpora- 

tions, and the title to any real estate, whether 
vested by deed or otherwise, under the laws of 
this state, vested in any such constituent corpora- 

tions shall not revert or be in any way impaired 

by reason of such consolidation or merger; pro- 
vided, however, that all rights of creditors and all 
liens upon the property of either of or any of said 

constituent corporations shall be preserved, un- 
impaired, limited in lien to the property affected 
by sttch lien at the time of the merger or con- 
solidation, and all debts, liabilities, and duties of the 
respective constituent corporations shall thence- 
forth attach to said resulting or surviving corpora- 
tion, and may be enforced against it to the same 

extent as if said debts, liabilities, and duties had 
been incurred or contracted by it; and further pro- 
vided that notice of any said liens, debts, liabilities, 

and duties is given in writing to the resulting or 
surviving corporation within six months after the 

date of the filing of the agreement of merger in 
the office of the secretary of state. All such liens, 

debts, liabilities, and duties of which notice is not 
given as provided herein are forever barred. The 
certificate of incorporation of the surviving cor- 

poration shall be deemed to be amended to the 
extent, if any, that the changes in its certificates 

of incorporation are stated in the agreement of 
merger. All certificates theretofore issued and 
outstanding by each constituent corporation and 
in good standing upon the date of the filing of 
such agreement with the secretary of state with- 
out reissuance thereof by the resulting or sur- 
viving corporation shall be the contract and agree- 
ment of the resulting or surviving corporation 

with each of the certificate holders thereof and 
subject to all terms and conditions thereof and of 

the agreement of merger filed in the office of the 
secretary of state. 

Any action or proceeding pending by or against 
any of the corporations consolidated or merged 
may be prosecuted to judgment as if such con- 
solidation or merger had not taken place, or the 
corporations resulting from or surviving such 

consolidation or merger may be substituted in its 
place. 

The liability of such constituent corporations 
to the certificate holders thereof, and the rights 
or remedies of the creditors thereof, or persons 
doing or transacting business with such corpora- 
tions, shall not, in any way, be lessened or im- 

paired by the consolidation or merger of two or 
more of such corporations under the provisions 

of this section, except as provided in this section. 
When two or more corporations are consoli- 

dated or merged the corporation resulting from 
or surviving such consolidation or merger shall 
have the power and authority to continue any 

contracts which any of the constituent. corporations 
might have elected to continue. All contracts 
entered into between any constituent corporations 

and any other persons shall be and become the 
contract of the resulting corporations according 

to the termis and conditions of said contract and 
the agreement of consolidation or merger. 

For the filing of the agreement as hereinabove 

provided, the secretary of state is entitled to re- 
ceive such fees only as he would have received had 
a new corporation been formed. 
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Any agreement for merger and/or consolida- 
tion as shall conform to the provisions of this 
section, shall be binding and valid upon all the 
subscribers, certificate holders and/or members of 
such constituent corporations, provided only that 
any subscriber, certificate holder and/or member 
who shall so indicate his disapproval thereof to 
the resulting, consolidated or surviving corpora- 

tion within ninety days after the filing of said agree- 
ment with the secretary of state shall be entitled 
to receive all unearned portions of premiums paid 
on his certificate from and after the date of the 
receipt of the application therefor by the resulting, 
surviving, or consolidated corporation; each sub- 
scriber, certificate holder and/or member who 
shall not so indicate his or her disapproval of said 
agreement and said merger within said period of 

ninety days is deemed and presumed to have ap- 
proved said agreement and said merger and/or 
consolidation and shall have waived his or her 

Chapter 58. 

SUBCHAPTER I. INSURANCE 
DEPARTMENT. 

Art. 1. Title and Definitions. 
Sec. 
58-2. Definitions. 

Art. 2. Commissioner of Insurance. 

58-7.1 Chief deputy commissioner. 
58-7.2 Chief actuary. 
58-7.3 Other deputies, actuaries, examiners and 

employees. 

58-9. Powers and duties of commissioner. 
58-9.1 Orders of commissioner; when writing 

required, 

58-9.2. Examinations, investigations and _ hear- 
ings; notice of hearing. 

58-9.3. Court review of orders and decisions. 
58-11. Office of commissioner a public office; 

records, etc., subject to inspection. 

58-16.1. Examination dispensed with under cer- 

tain circumstances. 
58-16.2. Results of examination not to be made 

public until company is given oppor- 
tunity to be heard; exception. 

58-19, 58-20. [Repealed.] 
58-23, 58-24. [Repealed.] 

58-25.1. Commissioner may require special re- 
ports. 

58-26. [ Repealed. ] 

58-27.1. Insurance advisory board; organization 
and powers. 

58-27.2. Public hearings on revision of exist- 
ing schedule or establishment of new 
schedule; publication of notice. 

Art. 3. General Regulations for Insurance. 

58-30.1. Additional or coinsurance clause. 
58-30.2. Group plans other than life, annuity or 

accident and health. 
58-31.1. Proof of loss forms required to be fur- 

nished, 
58-33.1. Must not pay death benefits in services. 
58-35. Unearned premium reserves. 
58-35.1. Loss reserves of fire and marine insur- 

ance companies, 
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right to question the legality of said merger 

and/or consolidation. 

No director, officer, subscriber, certificate holder 
and/or member as such of any such corporation, 
except as is expressly provided by the plan of 
merger or consolidation, shall receive any fee, 
commission, other compensation or valuable con- 

sideration whatever, for in any manner aiding, 
promoting or assisting in the merger or consolida- 
tion. (1947, c. 820, s. 8.) 

§ 57-20. Commissioner of insurance determines 
corporations exempt from this chapter.—The com- 

missioner of insurance may require from any cor- 
poration writing any hospital service contracts and 

any corporation writing medical service contracts 
or both, such information as will enable him to 
determine whether such corporation is subject to 
the provisions of this chapter. (1947, c. 820, s. 9.) 

Insurance. 

Sec. 
58-35.2. Loss and loss expense reserves of cas- 

ualty insurance and surety companies. 
58-39. Revocation, suspension and refusal to 

renew license. 
58-39.1. Limitation of risk. 
58-39.2. Limitation of liability assumed. 
58-39.3. Reinsurance, when permitted; effect on 

reserves, 

58-39.4. Definitions. 
58-39.5. Independent insurance adjuster to ob- 

tain license. 

58-39.6. Companies to file authorization for in- 
dependent adjusters. 

58-40.1. Insurance brokers must procure license. 
58-40.2. Bond required of brokers. 
58-40.38. Broker’s authority and commissions. 
58-41, Agent’s and adjuster’s qualifications. 
58-41.1. Examinations for license. 
58-41.2. Limited license. 
58-41.3. Temporary license. 
58-42. Revocation of license. 
58-44. Resident agents required. 
58-44.1. Agents not to pay commissions to non- 

residents or unlicensed persons. 
58-44.2. Licensing non-resident brokers. 
58-44.8. Discrimination forbidden. 
58-44.4. Revocation of license for violation; 

power of commissioner. 

58-47. Representing unlicensed company pro- 
hibited; penalty. 

58-51.1. Agent may adjust. é 
58-51.2. Nonresident adjusters. 
58-51.3. Companies and agents to transact busi- 

ness through licensed agents. 

58-52. Agent acting without a license or violat- 
ing insurance law. 

58-52.1. Process against nonresident licensees. 
58-53.1. Citizens authorized to procure policies 

in unlicensed foreign companies. 

58-53.2. Punishment for failure to file affidavit 
and statements, 

58-53.3 Tax deducted from premium; reports 

filed. 
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Art. 3A. Unfair Trade Practices. 
Sec. 
58-54.1. 

58-54.2. 

58-54.3. 

58-54.4, 

58-54.5. 

58-54.6. 

58-54.7. 

58-54.8. 

58-54.9. 

58-54.10. 

58-54.11. 

58-54.12. 

58-54.13. 

Declaration of purpose. 
Definitions. 
Unfair methods of competition or un- 
fair and deceptive acts or practices 

prohibited. 
Unfair methods of competition and un- 
fair or deceptive acts or practices de- 
fined. 

Power of commissioner. 
Hearings, witnesses, appearances, pro- 
duction of books and_ service of 
process. 

Cease and desist orders and modifica- 
tions thereof, 

Judicial review of cease and desist 
orders. 

Procedure as to unfair methods of 
competition and unfair or deceptive 

acts or practices which are not de- 
fined. 

Judicial review by intervenor. 
Penalty. 
Provisions of article additional to exist- 
ing law. 

Immunity from prosecution. 

Art. 4. Deposit of Securities. 

58-55 to 58-61. [Transferred.] 

Art. 5. License Fees and Taxes. 

58-64. [Repealed.] 

SUBCHAPTER II. INSURANCE 
COMPANIES. 

Art. 6. General Domestic Companies. 

58-72. Kinds of insurance authorized. 
58-76. [ Repealed.] 
58-77. Amount:of capital and/or surplus re- 

quired. 
58-79. Investments; life. 
58-79.1. Investments; fire, casualty and miscel- 

laneous. 
58-85. Dividends not payable when capital 

stock impaired; liability of stock- 
holders for unlawful dividends. 

58-85.1. Payment of dividends impairing finan- 
cial soundness of company or detri- 
mental to policyholders. 

58-86.1. Certain officers debarred from commis- 
sions. 

Ast. 8. Mutual Insurance Companies. 

58-92. Mutual insurance companies organized; 
requisites for doing business. 

58-92.1 Manner of amending charter. 
58-93 [Transferred.1} 
58-94, Policyholders are members of mutual 

companies. 

58-95 Directors in mutual companies. 
58-96 Mutual companies with a guaranty cap- 

ital, 
58-97. Dividends to policyholders, 
58-97.1 Contingent liability of policyholders. 
58-97.2 Contingent liability printed on policy. 
58-97.3.  Non-assessable policies; foreign or alien 

companies. 
59-101, 58-102. [Repealed.] 
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Art. 10. Assessment Companies. 

Sec. 
58-111. 

58-112.1. 

Art. 

58-113 to 

Art, 

58-125. 

58-126. 

58-127. 

58-128. 

58-129. 

58-130. 

58-131. 

§8-131.1. 

58-131.2. 

§8-131.3. 

58-131.4. 

§8-131.5. 

§8-131.6. 

58-131.7. 

58-131.8. 

58-131.9. 

Art. 138A. 

58-131.10. 

58-131.11. 

§8-131.12. 

58-131.13. 

§8-131.14. 

§8-131.15. 

58-131.16. 

§8-131.17. 

58-131.18. 

58-131.19. 

58-131.20. 

58-131.21. 

58-131.22. 

58-131.23. 

58-131.24. 

58-131.25. 

Art. 13B. 

58-131.26. 

58-131.27. 

58-131.28. 

58-131.29. 

§8-131.30. 

§8-131.31. 

§8-131.32. 

§8-131.33. 

[Repealed.] 
Mutual life insurance companies; 
sessment prohibited. 

11. Fidelity Insurance Companies, 

58-119. [Repealed.] 

as- 

13. Fire Insurance Rating Bureau. 

North Carolina fire rating 
bureau created. 

Scope of article. 
Rating bureau. 
Power to secure information. 
Rate information. 
Statistical reports. 
Reasonableness of rates. 

Approval of rates. 
Reduction or increase of rates. 
Deviations. 
Pools, groups or associations. 

Hearing. 
Revocation or suspension of license. 
Penalties. 
Review of order of commissioner. 
Limitation. 

insurance 

Casualty Insurance Rating Regulations. 

Scope of article. 
License. 
Organization. 
Filing of rates; approval, 
Statistical reports. 

Deviation. 
Discrimination; revision of rates. 

Tiling rate amendments. 
Restriction on use of rates. 
Examinations. 
False information. 
Suspension of license; hearing. 
Revocation or suspension of license. 

Penalties. 
Review of order of commissioner. 
Exceptions, 

Rate Regulation of Miscellaneous Lines. 

Information to be filed with commis- 

sioner. 
Examination by commissioner; reports. 
Schedule of rates filed. 
Certain conditions forbidden; 
crimination, 

Record to be kept; hearing on rates. 
Hearing on rates before the commis- 
sioner. 

Review of order of commissioner. 
Certain insurance contracts excepted. 

no dis- 

Art. 14. Real Estate Title Insurance 
Companies. 

58-134.1. Investment of capital. 

Art. 

58-148. 

16. Reciprocal or Inter-Insurance 
Exchanges. 

Application of other sections. 

Art. 17. Foreign or Alien Insurance 

58-151. 

58-151.1. 

Companies. 

Limitation as te kinds of insurance. 

Foreign companies; requirements for ad- 

mission. 
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Art. 17A. Mergers, Rehabilitation and 
Liquidation of Insurance Companies. 

Sec. 
58-155.1. Merger or consolidation. 
58-155.2. Grounds for rehabilitation. 
58-155.8. Order of rehabilitation; termination. 
58-155.4. Grounds for liquidation. 

58-155.5. Order of liquidation. 
58-155.6. Liquidation of alien insurers. 
58-155.7. Conservation of assets of foreign in- 

surer. 
Conservation of assets of alien insurer. 
Order of conservation or ancillary liq- 

uidation of foreign or alien insurers. 
Uniform insurers liquidation act; defi- 

nitions. 
Conduct of delinquency proceedings 

against insurers domiciled in this state. 
Conduct of delinquency proceedings 
against insurers not domiciled in this 

state. 

58-155.10. 

58-155.11. 

68-155.12. 

Claims of nonresidents against domestic 
insurers. 

58-155.13. 

§8-155.14. 

§8-155.15. 

§8-155.16. 

58-155.17. 

58-155.18. 

58-155.19. 

58-155.20. 

58-155.21. 

58-155.22. 

58-155.23. 

58-155.24. 

58-155.25. 

§8-155.26. 

58-155.27. 

58-155.28. 

58-155.29. 

§8-155.30. 

§8-155.31. 

58-155.32. 

58-155.33, 

58-155.34, 

Claims against foreign insurers. 
Priority of certain claims. 
Attachment and garnishment of assets. 

Uniformity of interpretation. 
Commencement of proceedings. 
Injunctions. 
Removal of proceedings. 
Deposit of monies collected. 

Exemption from filing fees. 
Borrowing on pledge of assets. 
Report to the General Assembly. 
Date rights fixed on liquidation. 

Voidable transfers or liens. 
Priority of claims for compensation. 
Offsets. 
Allowance of certain claims. 
Time to file claims. 
Report for assessment. 

Levy of assessment, 
Order to pay assessment. 
Publication and transmittal of assess- 
ment order. 

58-155.35. Judgment upon the assessment. 

SUBCHAPTER III. FIRE INSURANCE. 

Art. 18. General Regulations of Business. 

58-156. [ Repealed.] 
58-158. Limitation as to amount and term; in- 

demnity contracts for difference in ac- 

tual value and cost of replacement. 
58-161. [ Repealed. ] 

58-162. Reinsurance assumed from unlicensed 
companies prohibited. 

58-162.1. Limitation of fire insurance risks, 
58-163. [ Repealed.] 

58-164. Uniform unauthorized insurers act. 
58-165. [Repealed.] 
58-166, 58-167. [Transferred.] 
58-170, 58-171. [Repealed.] 

Art. 19. Fire Insurance Policies. 

58-175. Items to be expressed in policies. 
58-175.1. Agent to inspect risks. 
58-176. Fire insurance contract; standard policy 

provisions. 

58-177. Standard policy; permissible variations. 
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DEC. 
58-178. Notice by insured or agent as to in- 

crease of hazard, unoccupancy and 
other insurance. 

58-178.1. Judge to select umpire. 
58-179. [ Repealed. ] 

58-180.1. Policy issued to husband or wife on 
joint property. 

58-181. [ Repealed. ] 

Art. 20. Deposits by Insurance Companies. 

58-182. Amount of deposits required of foreign 
or alien fire and/or marine insurance 
companies. 

58-182.1. Amount of deposits required of foreign 
or alien fidelity, surety and casualty 
insurance companies. 

58-182.2. Minimum deposit required upon ad- 
mission. 

58-182.3. Type of deposits. 
58-182.4. Replacement upon depreciation of se- 

curities, 
58-182.5. Power of attorney. 
58-182.6. Securities held by treasurer; faith of 

state pledged therefor; non-taxable. 
58-182.7. Authority to increase deposit. 
58-182.8. Deposits of domestic companies. 
58-188.1. Deposits held in trust by commissioner 

or treasurer. 

58-188.2. Deposits subject to approval and con- 
trol of commissioner. 

58-188.3. Deposits by alien companies required 
and regulated. 

58-188.4. Deposits by life companies not char- 

tered in United States. 
58-188.5. Registration of bonds deposited in name 

of treasurer. 

58-188.6. Notation of registration; release. 
58-188.7. Expenses of registration. 
58-188.8. Bond in lieu of deposit. 

Art. 21. Insuring State Property. 

58-189. State property fire insurance fund 
created, 

58-190. Appropriations, 

58-191. Payment of losses. 

SUBCHAPTER IV. LIFE INSURANCE. 

Art. 22. General Regulations of Business. 

58-195. Definitions; requisites of contract. 
58-195.1. Industrial life insurance defined. 
58-196. [Transferred.] 
58-200. [ Repealed. ] 

58-201. Reserve fund of domestic companies to 
be calculated. 

58-201.1. Standard valuation law. 
58-201.2. Standard non-forfeiture provisions. 
58-202. Reinsurance of companies regulated. 
58-203. [ Repealed. ] 

58-205.1. Minors may enter into insurance or 
annuity contracts and have full rights, 
powers and privileges thereunder. 

58-210. Group life insurance defined. 
58-211. Group life insurance standard provi- 

sions. 

58-211.1. Group annuity contracts defined; re- 
quirements. 

58-211.2. Employee life insurance defined. 
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Art. 23. Registered Policies. 

Sec 
58-217. [Repealed.] 

58-220, 58-221. [Repealed.] 

58-223.1. Registration of policies. 

Art. 24. Mutual Burial Associations. 

58-229.1. Revocation of license. 

58-237.3. [Repealed.] 

58-241.4. Hearing by commissioner of dispute 

over liability for funeral benefits; ap- 

peal. 

SUBCHAPTER V. AUTOMOBILE 

LIABILITY INSURANCE. 

Art. 25. Regulation of Automobile Liability 

Insurance Rates. 

58-242 to 58-245. [Repealed.] 

58-246. North Carolina automobile rate admin- 

istrative office created; objects and 

functions; hearings on rates. 

58-248.1. Order of commissioner revising im- 

proper rates, classifications and classi- 

fication assignments. 

58-248.2. Insurance policy must conform to rates, 

etc., filed by rating bureau; when 

deviation allowed. 

58-248.3. Revocation or suspension of license for 

violation of article. 

58-248.4, Punishment for violation of article. 

58-248.5. Review of order of commissioner. 

58-248.6. Appeal to commissioner from decision 

of bureau. 

SUBCHAPTER VI. ACCIDENT AND 

HEALTH INSURANCE. 

Art. 26. Nature of Policies. 

58-254.1. Industrial sick benefit insurance defined. 

58-254.2. Industrial sick benefit insurance; stand- 

ard provisions. 

58-254.3. Blanket accident and health insurance 

defined. 

58-254.4. Group accident and health insurance 

defined. 

58-254.5. Group or blanket accident and health in- 

surance; approval of forms and filing 

of rates. 

58-254.6. Definition of franchise accident and 

health insurance. 

Art. 27. General Regulations. 

58-260.1. Notice of nonpayment of premium re- 

quired before forfeiture. 

SUBCHAPTER VII. FRATERNAL’ ORDERS 
AND SOCIETIES. 

Art. 28. Fraternal Orders. 

Merger, consolidation or reinsurance of 

fraternal risks with licensed life insur- 

ance companies or with other fraternal 

orders or benefit societies. 

Contracts approved by boards of direc- 

tors or governing bodies of parties to 

same; approval by commissioner of 

insurance. 

58-304.1. Application of sections 58-155.1 to 58- 

155.35, inclusive. 

Art. 31. Non-Profit Life Benefit Association. 

58-316 to 58-340. [Repealed.] 

58-303. 

58-304. 
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SUBCHAPTER I. INSURANCE 
DEPARTMENT. 

Art. 1. Title and Definitions. 

§ 58-1. Title of the chapter. 

Editor’s Note.—For article “The 1945 Revision of the In- 

surance Laws of North Carolina’ by Robert H. Wettach, 

see 23 N. C. Law Rev. 283. 

For changes made by the Session Laws of 1947, see 25 N. 

C. Law Rev. 429. 

§ 58-2. Definitions.—In this chapter, unless the 

context otherwise requires, 

(a) “Commissioner” means commissioner of in- 

surance of North Carolina. 

(b) “Department” means department of insur- 

ance of North Carolina. 

(c) “Company” or “insurance company” or 

“insurer” shall be deemed to include any corpora- 

tion, association, partnership, society, order, in- 

dividual or aggregation of individuals engaging or 

proposing or attempting to engage as principals 

in any kind of insurance business, including the 

exchanging of reciprocal or inter-insurance con- 

tracts between individuals, partnerships and cor- 

porations. 
(d) “Domestic company” means a company in- 

corporated or organized under the laws of this 

state. 

(e) “Foreign company” means a company in- 

corporated or organized under the laws of the 

United States or of any jurisdiction within the 

United States other than this state. 

(f) “Alien company” means a company incor- 

porated or organized under the laws of any juris- 

diction outside of the United States. 
(g) “Person” includes an individual, aggregation 

of individuals, corporation, company, association 

and partnership. 

(h) The singular form shall include the plural, 

and the masculine form shall include the feminine 

wherever appropriate. (Rev., s. 4678; 1899, c. 54, 

s. 1; 1945, c. 383; C. S. 6261.) 
Editor’s 

tion. 

Note.—The 1945 amendment rewrote this sec- 

§ 58-3. Contract of insurance——A contract of 

insurance is an agreement by which the insurer is 

bound to pay money or its equivalent or to do 

some act of value to the insured upon, and as an 

indemnity or reimbursement for, the destruction, 
loss, or injury of something in which the other 
party has an interest. (Rev., s. 4679; 1899, c. 

54, Ss, 2; 1945, ¢. 383; C. 8, 6262.) 
Editor’s Note.—The 1945 amendment substituted the 

words “the insurer is bound” for the words “one party for 

a consideration promises,’ and inserted the words “or re- 

imbursement.” 

Art. 2. Commissioner of Insurance. 

§ 58-6. Salary of commissioner—The salary of 

the commissioner of insurance shall be seven 

thousand five hundred dollars a year, payable 

monthly. (Rev., s. 2756; 1899, c. 54, ss. 3, 8; 1901, 

c. 710% 1903, cy 42; 1903), c: Wiles, Bs LOOT, Co.830, 

s. 10; 1907, c. 994; 1909, c, 839; 1913, c. 194; 1915, 

cc. 158, 171; 1917, c. 70; 1919, c. 247, s. 4; 1921, 

Cr Boe Souls 1983, Ca woes. 0; .loa0, Cc. 293; 1937, c. 

342: 1945, c. 383; 1947, c. 1041; C. S. 3874.) 

Editor’s Note.—The 1945 amendment increased the salary 

ity six thousand to six thousand and six hundred dol- 

ars. 

The 1947 amendment increased the salary to seven thou- 
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sand five hundred dollars. And Session Laws 1949, c. 1278, 
effective April 23, 1949, provides that the salary, from and 
after the expiration of the present term of office of the 
commissioner, shall be nine thousand dollars per year, pay- 
able in equal monthly installments, 

§ 58-7.1. Chief deputy commissioner.—The com- 
missioner shall appoint and may remove at his dis- 
cretion a chief deputy commissioner, who, in the 

event of the absence, death, resignation, disability 
or disqualification of the commissioner, or in case 
the office of commissioner shall for any reason be- 

come vacant, shall have and exercise all the pow- 
ers and duties vested by law in the commissioner. 
He shall receive such compensation as fixed and 

provided by the Budget Bureau. (1945, c. 383.) 

§ 58-7.2. Chief actuary.—The commissioner shall 

appoint and may remove at his discretion a chief 
actuary, who shall receive such compensation as 
fixed and provided by the Budget Bureau. (1945, 
c. 383.) 

§ 58-7.8. Other deputies, actuaries, examiners 
and employees.—The commissioner shall appoint 
or employ and may remove at his discretion such 
other deputies, actuaries, examiners, clerks and 

other employees as may be found necessary for 

the proper execution of the work of the Insurance 
Department, at such compensation as shall be 
fixed and provided by the Budget Bureau. (1945, 
c. 383.) 

§ 58-9. Powers and duties of commissioner.— 
The commissioner shall: 

(1) See that all laws of this state governing in- 
surance companies, associations, orders or bureaus 

relating to the business of insurance are faithfully 

executed, and to that end he shall have power and 
authority to make rules and regulations, not in- 
consistent with law, to enforce, carry out and 
make effective the provisions of this chapter, and 
to make such further rules and regulations not 
contrary to any provision of this chapter which 
will prevent practices injurious to the public by 

insurance companies, fraternal orders and_ so- 
cieties, agents and adjusters. The commissioner 

may likewise, from time to time, withdraw, modify 
or amend any such regulation. 

(2) Furnish to the companies, associations, or- 

ders or bureaus required by this chapter to report 
to him, the necessary blank forms for the state- 
ments required, which forms may be changed by 
him from time to time when necessary to secure 
full information as to the standing, condition and 

such other information desired of companies, as- 
sociations, orders or bureaus under the Insurance 
Department, 

(3) Receive and thoroughly examine each an- 
nual statement required by this chapter and pre- 
pare an abstract of each annual statement at the 
expense of the company, association, order or 
bureau making the same and receive therefor the 
sum of four dollars. If the annual statement is 
made in compliance with the laws of this state, 
the commissioner shall publish the abstract of the 
same, at the expense of the company, association, 

order or bureau making it, in one of the news- 
papers of the state, which newspaper may be se- 
lected by the company, association, order or bureats 
making the statement, if within thirty days after 
the filing of the statement, the commissioner is 
notified in writing of the name of the paper se- 
lected. 
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(4) Report in detail to the Attorney General 
any violations of the laws relative to insurance 
companies, associations, orders and bureaus or 
the business of insurance, and he shall have power 

to institute civil actions or criminal prosecutions 
either by the Attorney General or such other at- 
torney as the Attorney General may select, for 
any violation of the provisions of this chapter. 

(5) Upon a proper application by any citizen 

of this state, give a statement or synopsis of the 
provisions of any insurance contract offered or 
issued to such citizen. 

(6) Administer by himself or by his deputy all 

oaths required in the discharge of his official duty. 

(Rev., s. 4689; 1899, c.°54, s. 8; 1905, c. 430, s. 3; 
1945,.c. 383; 1947, c.. 721; C.°S. 6269.) 

Editor’s Note.—The 1945 amendment rewrote this section. 
The 1947 amendment added to the first sentence of sub- 

section (1) the provision as to rules and regulations, struck 
out former subsection (4) and renumbered the remaining 
subsections, 

§ 58-9.1. Orders of commissioner; when writ- 
ing required.-Whenever by any provision of this 
chapter, the commissioner is authorized to grant 
any approval, authorization or permission or to 
make any other order affecting any insurer, in- 
surance agent, insurance broker or other person 
or persons subject to the provisions of this chap- 
ter, such order shall not be effective unless made 
in writing and signed by the commissioner or by 
his authority. (1945, c. 383.) 

§ 58-9.2. Examinations, investigations and hear- 
ings; notice of hearing.—All examinations, inves- 
tigations and hearings provided for by this chap- 
ter may be conducted by the commissioner per- 
sonally or by one or more of his deputies, actuaries, 
examiners or employees designated by him for 
the purpose. All hearings shall, unless otherwise 
specially provided, be held at such time and place 
as shall be designated in a notice which shall be 
given by the commissioner in writing to the -per- 
son cited to appear, at least ten days before the 
date designated therein. The notice shall state 
the subject of inquiry and the specific charges, if 
any. It shall be sufficient to give such notice either 
by delivering it to such person or by depositing 
the same in the United States mail, postage pre- 

paid, and addressed to the last known place of 
business of such person. (1945, c, 383.) 

§ 58-9.3. Court review of orders and decisions. 
—(1) Any order or decision made, issued or exe- 
cuted by the commissioner, except an order to 
make good an impairment of capital or surplus or 
a deficiency in the amount of admitted assets, shall 
be subject to review in the Superior Court of 
Wake County on petition by any person ag- 
grieved filed within thirty days from the date 
of the delivery of a copy of the order or decision 
made by the commissioner upon such person. A 
copy of such petition for review as filed with and 
certified to by the clerk of said court shall be 
served upon the commissioner or in his absence 
upon some one in active charge of the depart- 

ment within five days after the filing thereof. If 
such petition for review is not filed within the said 
thirty days the parties aggrieved shall be deemed 
to have waived the right to have the merits of 

the order or decision reviewed and there shall be 
no trial of the merits thereof by any court to 
which application may be made by petition or 
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otherwise, to enforce or restrain the enforcement 
of the same. 

(2) The commissioner shall within thirty days, 
unless the time be extended by order of court, 
after the service of the copy of the petition for 
review as provided in paragraph (1) of this sec- 
tion, prepare and file with the clerk of the superior 
court of Wake county a complete transcript of 
the record of the hearing, if any, had before him, 
and a true copy of the order or decision duly certi- 
fied. The order or decision of the commissioner if 
supported by substantial evidence shall be pre- 
sumed to be correct and proper. The court may 
change the place of hearing, (a) upon consent of 
the parties; or (b) when the convenience of 
witnesses and the ends of justice would be pro- 
moted by the change; or (c) when the judge has 
at any time been interested as a party or counsel. 

The cause shall be heard by the trial judge as a 
civil case upon transcript of the record for review 

of findings of fact and errors of law only. It shall 
be the duty of the trial judge to hear and de- 
termine such petition with all convenient speed 
and to this end the cause shall be placed on the 
calendar for the next succeeding term for hearing 
ahead of ail other cases except those already 

given priority by law. If on the hearing before 
the trial judge it shall appear that the record 
filed by the commissioner is incomplete, he may 
by appropriate order direct the commissioner to 
certify any or all parts of the record so omitted. 

(3) The trial judge shall have jurisdiction to 
affirm or to set aside the order or decision of the 
commissioner and to restrain the enforcement 
thereof. 

(4) Appeals from all final orders and judgments 
entered by the Superior Court in reviewing the 
orders and decisions of the commissioner may be 
taken to the Supreme Court of North» Carolina 
by any party to the action as in other civil cases. 

(5) The commencement of proceedings under 
this section shall not operate as a stay of the com- 
missioner’s order or decision, unless so ordered 
by the court, except orders increasing or reducing 
rates and orders affecting the continuation of the 
license of a rating organization. (1945, c. 383; 
1947, c. 721.) 
Editor’s Note.--The 1947 amendment rewrote subsection 

(2) and substituted “‘trial judge’ for ‘‘court” in line one of 
subsection (3). 
C. Law Rev. 439. 

§ 58-11. Office of commissioner a public office; 
records, etc., subject to inspection.—The office of 
the commissioner shall be a public office and the 
records, reports, books and papers thereot on file 
therein shall be accessible to the inspection of the 
public, except as the commissioner, for good rea- 
son, may decide otherwise, or except as may be 
otherwise provided in this chapter. (Rev., s. 4683; 
1899), C.n54,.)SS55 95677 3-1 90%— Cel O00 S22 1s, 1945, .c, 

283° Cs.S). 6271,) 

Editor’s Note.—The 1945 amendment rewrote this section. 

§ 58-14. Reports of commissioner to the gover- 
nor and general assembly.—The commissioner 
shall biennially submit to the general assembly, 
through the governor, a report of his official acts, 
including a summary of official rulings and regula- 
tions. The commissioner shall, from time to time, 
report to the general assembly any change which in 
his opinion should be made in the laws relating to 
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For comment on the amendment, see 25 N. 
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insurance and other subjects pertaining to his de- 
partment. On or before the first day of February 
of each year in which the general assembly is in 
session he shall make to the governor the recom- 
mendations called for in this section, to be trans- 
mitted to the general assembly, with the last an- 
nual report of this department, including receipts 
and disbursements. (Rev., ss. 4687, 4688; 1899, c. 
54, 88.6, 7, 105-1901) cdot, s. 2° 1911, c. 211, s. 9: 

Leis Cal ts, See ORO LO MCs Soe Gls O28 TS-) 

Editor’s Note.— 

The 1945 amendment added at the end of the first sen- 
tence the words “including a summary of official rulings 
and regulations.” 

§ 58-15. Authority over all insurance companies; 
no exemptions from license.—Every insurance com- 
pany must be licensed and supervised by the com- 
missioner of insurance, and must pay all licenses, 
taxes, and fees as prescribed in the insurance laws 
of the state for the class of company, association, or 
order to which it belongs. No provision in any 
statute, public or private, may relieve any com- 
pany, association, or order from the supervision 
prescribed for the class of companies. associa- 
tions, or orders of like character, or release it from 

the payment of the licenses, taxes, and fees pre- 
scribed for companies, associations, and orders 

of the same class; and all such special provisions 

or exemptions are hereby repealed. It is unlaw- 
ful for the commissioner of insurance to grant or 
issue a license to any company, association, or or- 
der, or agent for them, claiming such exemption 
from supervision by his department and release 
for the payment of license, fees, and taxes. (Rev., 

Ge GOL HL ee MESS ity CE ace pep aa Sinweiky Gems RE 

C. S. 6274.) 
Editor’s Note.— The 1945 amendment struck out the 

words “association or order, as well as every bond, in- 
vestment, dividend, guarantee, registry, title guarantee, de- 
benture, or such other like company (not strictly an insur- 
ance company, as defined in the general insurance laws). 
The stricken words formerly appeared after the word ‘‘com- 
pany” in line two. 

§ 58-16. Examinations to be made. — Before 
granting certificates of authority to an insurance 
company to issue policies or make contracts of 

insurance the commissioner shall be satisfied, by 
such examination and evidence as he sees fit to 
make and require, that the company is otherwise 
duly qualified under the laws of the state to trans- 
act business therein. As often as once in three 
years he shall personally or by his deputy visit 
each domestic insurance company and thoroughly 
inspect and examine its affairs, especially as to its 
financial condition and ability to fulfill its obliga- 
tions and whether it has complied with the laws. 
He shall also make an examination of any such 
company whenever he deems it prudent to do so, 

or upon the request of five or more of the stock- 

nolders, creditors, policyholders, or persons pe- 

cuniarily interested therein, who shall make affi- 
davit of their belief, with specifications of their 
reasons therefor, that the company is in an un- 
sound condition. Whenever the commissioner 
deems it prudent for the protection of policyhold- 
ers in this state he shall in like manner visit and 
examine, or cause to be visited and examined by 
some competent person appointed by him for that 
purpose, any foreign insurance company applying 
for admission or already admitted to do business 

in this state, and such company shall pay the 
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proper charges incurred in this examination, in- 

cluding the expenses of the commissioner or his 

deputy and the expenses and compensation of 

his assistants employed therein. The refusal of 

any insurer to submit to examination or the re- 

fusal or failure of an insurer to pay the expenses 

of examination upon presentation of a bill therefor 

by the commissioner, shall be grounds for the 

revocation or refusal of a license. The commis- 

sioner is authorized to make public any such rey- 

ocation or refusal of license as he may deter- 

mine and to give his reasons therefor, The com- 

missioner shall promptly institute a civil action 

to recover the expenses of examination against 

any insurer which refuses or fails to pay. For these 

purposes the commissioner or his deputy or per- 

sons making the examination shall have free access 

to all the books and papers of the insurance com- 

pany that relate to its business, and to the books 

and papers kept by any of its agents, or to the 

books and papers of any affiliated or subsidiary 

corporations or partnerships that affect the af- 

fairs or financial condition of said company and 

may summon, administer oaths to, and examine as 

witnesses, the directors, officers, agents, and trus- 

tees of any such company, and any other person, 

affiliate or subsidiary in relation to its affairs, 

transactions, and condition. (Rev., s. 4692; 1899, 

c, 54,.s, 13:.1945, c..383;.C. S. 6275.) 
Editor’s Note.—The 1945 amendment inserted the fifth, 

sixth and seventh sentences. It also made the last sen- 

tence applicable to affiliates and subsidiaries, 

§ 58-16.1. Examination dispensed with under 

certain circumstances—Before ordering or mak- 

ing the examination provided for in section 58-16 

of any foreign or alien company, the commissioner 

shall first inquire of the insurance department of 

the state or country (if there be any such depart- 

ment therein), in which is located the principal 

office of such company, as to the financial and 

business standing and solvency of such company. 

If, upon such inquiry, it shall appear that such 

company is of good financial and business stand- 

ing, and is solvent, and it be certified, in writing, 

attested by the seal (if any) of the insurance de- 

partment of the state or country wherein is lo- 

cated the principal office of such company, that it 

has been examined by the insurance department of 

such state or country in the manner prescribed by 

the laws thereof, and was by such examination 

found to be in sound condition, that there is no 

reason to doubt its solvency, and that it is still 

permitted, under the laws of such state or coun- 

try, to do business therein, then in the discretion 

of the commissioner, further examination may be 

dispensed with, and the information so obtained, 

and such certificate so furnished, may be accepted 

as sufficient evidence of the solvency of such com- 

pany. (1945, c. 383.) 

§ 58-162. Results of examination not to be 

made public until company is given opportunity 

to be heard; exception—Pending, during and after 

the examination of any domestic, foreign or alien 

insurance company neither the commissioner nor 

his representative or representatives shall make 
public or allow to be made public the financial 
statement, findings or report of examination, or 
any report affecting the status or standing of the 

company examined until the company has either 

accepted and approved the final report of exami- 
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nation or has been afforded a reasonable opportunity 

to be heard thereon and to answer or rebut any 

statements or findings therein. Such hearing, if 

requested, shall be informal and private. 

If within thirty days after the final report of 

examination has been submitted to it, the company 

examined has neither notified the’ commissioner 

of its acceptance and approval of the report nor 

requested to be heard thereon, the report shall 

thereupon be filed as a public document and shall 

be open to public inspection, 
The provisions of this section shall not, how- 

ever, prohibit the commissioner from taking any 

action provided for, or from exercising any power 

conferred by, any other provision of this chapter 

to suspend or revoke the license of any insurance 

company. (1945, c. 383.) 

§ 58-18. Investigation of charges—Upon his 
own motion or upon complaint being filed by a 

citizen of this state that a company authorized to 

do business in the state has violated any of the 

provisions of this chapter, the commissioner shall 

investigate the matter, and, if necessary, examine, 

under oath, by himself or his accredited represen- 

tatives the president and such other officer or 
agents of such companies as may be deemed proper; 

also all books, records, and papers of the same. 

In case the commissioner shall find upon sub- 

stantial evidence that any complaint against a 

company is justified, said company, in addition to 

such penalties as are imposed for violation of any 

of the provisions of this chapter, shall be liable 

for the expenses of the investigation, and the 

commissioner shall promptly present said com- 
pany with a statement of such expenses. If the 
company refuses or neglects to pay, the commis- 
sioner is authorized to bring a civil action for the 
collection ef these expenses. (Rev., s. 4694; 1899, 
c. 54, 's, 111;°19038, c. 488, Ss. 11; 1921, c. 136, s. 4; 

1925, c. 275, s. 6; 1945, c. 383; C. S. 6277.) 

Editor’s Note.— 
The 1945 amendment rewrote this section. 

§§ 58-19, 58-20: Repealed by Session Laws 1945, 

Coco. 

§ 58-21. Annual statements to be filed with 
commissioner.—Every insurance company shall file 
in the office of the commissioner of insurance, on 
or before the first day of March in each year, in 
form and detail as the commissioner of insurance 
prescribes, a statement showing the business 
standing and financial condition of such com- 

pany, association, or order on the preceding 
thirty-first day of December, signed and sworn to 

by the chief managing agent or officer thereof, 

before the commissioner of insurance or some off- 

cer authorized by law to administer oaths. The 
commissioner of insurance shall, in December of 
each year, furnish to each of the insurance com- 

panies authorized to do business in the state two 
or more blanks adapted for their annual state- 

ments. (Rev., s. 4698; 1899, c. 54, ss. 72, 73, 83, 

90; 97: 1901, ‘c. 706, s. 23.1903, c.. 438, .s. 9; 1945, 

c. 383; C. S. 6280.) 
Editor’s Note——The 1945 amendment struck out the words 

“association, or order—domestic, through its officers, and 

foreign, through its general agent—’’ formerly appearing 

after the word ‘‘company”’ in line one. 

§§ 58-23, 58-24: Repealed by Session Laws 1945, 

c. 383. 
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§ 58-25. Record of business kept by companies 
and agents; commissioner may inspect.—All com- 
panies, agents, or brokers doing any kind of in- 
surance business in this state must make and keep 
a full and correct record of the business done by 
them, showing the number, date, term, amount in- 
sured, premiums, and the persons to whom issued, 
of every policy or certificate or renewal. Informa- 
tion from these records must be furnished to the 
commissioner of insurance.on demand, and the 
original books of records shall be open to the in- 
spection of the commissioner when demanded. 
(Rev., s. 4696; 1899, c. 54, s. 108; 1903, c. 438, s. 11; 
1945, c. 383; C. S. 6284.) 

Editcr’s Note.—The 1945 amendment struck out the words 
“his deputy or clerk” formerly appearing after the word 
“commissioner”? in the last line. 

§ 58-25.1, Commissioner may require special re- 
ports,—The commissioner may also address to any 
authorized insurer or its officers any inquiry in re- 
lation to its transactions or condition or any mat- 
ter connected therewith. Every corporation or per- 

son so addressed shall reply in writing to such 
inquiry promptly and truthfully, and such reply 
shall be verified, if required by the commissioner, 

by such individual, or by such officer or officers of 
a corporation, as he shall designate. (1945, c. 
383.) 

§ 58-26: Repealed by Session Laws 1945, c. 383. 

§ 58-27. Books and papers required to be ex- 
hibited—It is the duty of any person having in 
his possession or control any books, accounts, or 

papers of any company licensed under this 
chapter, to exhibit the same to the commissioner 
of insurance or to any deputy, actuary, ac- 

countant, or persons acting with or for the 
commissioner of insurance. Any person who 
shall refuse, on demand, to exhibit the books, ac- 
counts, or papers, as above provided, or who shall 

knowingly or wilfully make any false statement 

in regard to the same, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall 

be fined or imprisoned, or both, at the discretion 
of the court. (Rev., ss. 3494, 4697; 1899, c. 54, s. 

76; 1907, c. 1000, s. 3; 1945, c. 383; C. S. 6286.) 
Editer’s Note.—The 1945 amendment struck out the words 

“order, or person’ formerly appearing after the word “com- 
pany” in line three. 

§ 58-27.1. Insurance advisory board; organiza- 
tion and powers.—(1) There shall be in the In- 
surance Department an insurance advisory board 
which shall consist of seven members. The com- 
missioner shall be a member of the board and its 
chairman and executive head. The remaining six 
members shall be appointed by the Governor and 
any of them may be removed from office by the 
Governor whenever, in his judgment, the public 
interest may require. Of the six members ap- 
pointed, three shall have had experience of such 
a nature as to make them familiar with the pur- 
poses and practices of the insurance business. 
Three members shall be appointed for two years 
and three for four years, and thereafter all ap- 
pointments shall be for a term of four years and 
until a successor has been appointed; and in case 
of a vacancy for any reason, the Governor shall 
appoint a member to fill the unexpired term of 
office. The members of the insurance advisory 
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board shall receive no salary but shall be paid 
for their services seven dollars ($7.00) per diem 
and their expenses. ‘The board shall meet in 
regular session at least once each three months on 

call of the chairman. Special meetings may be 
had at any time upon call of the commissioner, or 
at the request of any two members of the board. 

The board may adjourn its meetings from day to 
day or until a day certain until all its business has 
been transacted. The commissioner shall keep a 
record of all proceedings of the board, which 

records shall be open to the public inspection. 

(2) The insurance advisory board shall have 
power to consider and, by a majority vote of its 
members present, to make recommendations to 

the commissioner upon any matter which may be 
submitted to the board. 

(3) The insurance advisory board shall, within 
three months of the ratification of this subsection 
promulgate rules and regulations to provide for 
the holding of public hearings before the com- 
missioner of insurance, or any person employed 
by the insurance department authorized by the 
commissioner to act in his stead, on such pro- 
posals, to revise an existing rating schedule the 
effect of which is to increase or decrease the 
charge for insurance or to set up a new rating 
schedule, as are subject to the approval of the 
commissioner and as, in the judgment of the 
board, are of such nature and importance as to 
justify and require a public hearing. The board 
shall have authority to determine by such rules 

and regulations the circumstances under which 
such public hearings shall be held and the com- 
missioner of insurance shall hold public hearings 
in accordance with such rules and regulations. 
From time to time the board may revise and 

change its promulgated rules and regulations in 
such manner as, in its judgment, the public in- 
terest may require. (1945, c. 383; 1949, c. 1079, 
Saas) 

Editer’s Note.—The 1949 amendment, which added stbsec- 
tion (3), became effective on April 21, 1949. See 27 N. G 
Law Rev. 460. 

§ 58-27.2. Public hearings on revision of exist- 
ing schedule or establishment of new schedule; 
publication of notice——(1) Whenever ‘any statu- 
tory or licensed insurance rating bureau or any 
insurance company making its own rate filings 
makes any proposal to revise an existing rating 
schedule the effect of which is to increase or de- 
crease the charge for insurance, or to set up a 
new rating schedule, and such rating schedules 
are subject to the approval of the commissioner, 

such bureau or company shall file its proposed 
change and supporting data with the commis- 
sioner who shall thereafter, before acting upon 
any such proposal, order a public hearing there- 
on, if such hearing is required by the rules and 
regulations adopted by the insurance advisory 
board and then in accordance therewith, and fix 
a time and place for such hearing not earlier than 
twenty days thereafter. The bureau or the com- 
pany making such proposal shall, not more than 

ten days prior to the time of such public hearing, 
cause to be published in a daily newspaper or 
newspapers published in North Carolina, and in 
accordance with the rules and regulations of the 
insurance advisory board, a notice, in the form 
and content approved by the commissioner, set- 

ting forth the nature and effect of such proposal 
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and the time and place of the public hearing to 

be held. 
(2) The provisions of this section shall be ap- 

plicable to all rating bureaus operating in North 
Carolina and all companies making independent 
filings under the provisions of chapters 58 and 
97 of the General Statutes of North Carolina, and 
shall be in addition to any requirements otherwise 
made specifically applicable to said bureaus and 
companies. (1949, c. 1079, s. 1.) 

Editor’s Nete.—As to appropriation for administration of 
section, see Session Laws 1949, c. 1079, s. 2. 

Art. 8. General Regulations for Insurance. 

§ 58-29. No insurance contracts except under 
this chapter. 

Applied in Glover v. Rowan Mut. Fire Ins. Co., 228 N. C. 
195, 45 S. E. (2d) 45. 

§ 58-30. Statements in application not war- 
ranties. 
Instruction—The evidence tended to show that in her 

application for hospital insurance plaintiff inadvertently 
misrepresented that she did not have hernia, and that sub- 
sequent to the issuance of the policy plaintiff was _hos- 
pitalized for appendicitis. The court held that a charge 
to the effect that the misrepresentation would bar recov- 
ery if the hernia in any way contributed to the hospitali- 
zation or materially affected the acceptince of the risk by 

insurer so that insurer would not have written the policy 
in the form it was isSued if the existence of the hernia 
had been known, was without error, the question of mate- 
riality of the misrepresentation being for the jury upon the 
evidence. Carroll v. Carolina Cas. Ins. Co., 227 N. C. 
456, 42 S. E. (2d) 607, discussed in 26 N. C. Law Rev. 78. 

§ 58-30.1, Additional or coinsurance clause.— 
No insurance company or agent licensed to do 

business in this state may issue any policy or 
contract of insurance covering property in this 
state which shall contain any clause or provision 
requiring the insured to take or maintain a larger 
amount of insurance than that expressed in such 
policy, nor in any way provide that the insured 
shall be liable as a coinsurer with the company 
issuing the policy for any part of the loss or damage 
to the property described in such policy, and any 
such clause or provision shall be null and void, 
and of no effect: Provided, the coinsurance clause 
or provision may be written in or attached to a 
policy or policies issued when there is printed or 
stamped on the filing face of such policy or 

on the form containing such clause the words 
“coinsurance contract,’ and the commissioner 
may, in his discretion, determine the location of 
the words “coinsurance contract” and the size of 
the type to be used. If there be a difference 
in the rate for the insurance with and without the 

coinsurance clause the rates for each shall be 
furnished the insured upon request. (1915, c. 109, 
8.,85,,1925,. Co. 70 nSaeds 1945,.C. S771 947, schpedieaG, 

S. 6441.) 
Cross Reference.—See § 58-177 and notes thereto. 
Editor’s Note.—The 1945 amendment rewrote § 58-181 as 

this section. 
The 1947 amendment added the latter part of the proviso 

and made other changes therein, 

§ 58-30.2. Group plans other than life, annuity 
or accident and health—-No policy of insurance 
other than life, annuity or accident and health 
may be written in North Carolina on a group plan 
which insures a group of individuals under a mas- 
ter policy at rates lower than those charged for 
individual policies covering similar risks. The 
master policy and certificates, if any, shall be 
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first approved by the commissioner and the rate, 
premiums or other essential information shall be 
shown on the certificate. (1945, c. 377.) 

§ 58-31.1. Proof of loss forms required to be 
furnished—When any company under any in- 
surance policy requires a written proof of loss after 
notice of such loss has been given by the insured 
or beneficiary, the company or its representative 
shall furnish a blank to be used for that purpose. 
If such forms are not so furnished within fifteen 
days after the receipt of such notice the claimant 
shall be deemed to have complied with the re- 
quirements of this policy as to proof of loss, upon 
submitting within the time fixed in the policy for 
filing proofs of loss, written proof covering the 
occurrence, character, and extent of the loss for 

which claim is made. (1945, c. 377.) 

§ 58-38. Companies must do business in own 
name.—Every insurance company must conduct 
its business in the state in, and the policies and 

contracts of insurance issued by it shall be headed 
or entitled only by, its proper or corporate name. 
(Rev., 0S. 481171899 7c 54) 5s 18194558 cl 377% 

GsnS? 62925) 

Editer’s Note.—The 1945 amendment struck out the words 
‘foreign or domestic’ formerly appearing after the word 

“company” in line one. 

§ 58-33.1. Must not pay death benefits in 
services.—No insurance company now doing busi- 

ness in this state or that may hereafter be au- 
thorized to do business in this state issuing con- 
tracts providing benefits in the event of death shall 
issue any contract providing for the payment of 
benefits in merchandise or service to be rendered 
to such policyholder or his beneficiary. (1945, 
Coie) 

§ 58-35. Unearned premium reserves.—E very 
insurance company other than life and real estate 
title insurance shall maintain unearned premium 
reserves equal to the unearned portions of the 
gross premiums charged on unexpired or untermi- 
nated risks and policies, provided, that excluding 

commissions thereon, unmatured installment pre- 
miums on such risks and policies may be treated 

as admitted assets or allowed as deductions from 
liabilities in computing the necessary reserves 
therefor, subject to regulations issued by the 
commissioner. No deductions may be made from 
the gross premiums in force except for original 

premiums cancelled on risks terminated or re- 

duced before expiration, or except for premiums 
paid or credited for risks reinsured with other 
solvent assuming insurers. Premiums charged 
for bulk or portfolio reinsurance assumed from 
cther insurers shall be included as premiums in 
force on the basis of the original premiums and the 
original terms of the policies of the ceding insurer. 
Reinsurance ceded to such an assuming insurer 

may be deducted on the basis of original pre- 
miums and original terms except in the case of 
excess loss or catastrophe reinsurance which may 
be deducted only on the basis of actual reinsurance 
premitims and actual reinsurance terms. The 

commissioner of insurance may accept the valu- 
ation made by the company upon such evidence of 
its correctness as the commissioner mav require. 

If in the opinion of the commissioner the above 

method does not produce an adequate reserve he 

may require the company to calculate its un- 
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earned premium reserve upon the monthly pro 
rata fractional basis, or, if necessary, on each re- 

spective risk from the date of the issuance of the 
policy, and in case of premiums covering indef- 

inite terms he may prescribe special regulations. 
(Rev., s. 4704; 1899, c. 54, s. 67; 1901, c. 391, s. 5; 
1907,, c.. 1000, s.4; 1945, c.93775 1947, c. 721; Cl S. 
6294.) 
Editor’s Note.—The 1945 amendment repealed the former 

section and inserted in lieu thereof the present section and 
sections 58-35.1 and 58-35.2. 
The 1947 amendment substituted in lines five and six the 

word “unterminated” for the word “undetermined”, and 
added the proviso to the first sentence. 

For comment on 1947 amendment, see 25 N. C. Law Rev. 
440, 

§ 58-35.1. Loss reserves of fire and marine in- 
surance companies.—In any determination of the 
financial condition of any fire or marine or fire 
and marine insurance company authorized to do 
business in this state, such company shall be 
charged, in addition to its unearned premium lia- 
bility as prescribed in section 58-35, with a lia- 
bility for loss reserves in an amount equal to the 
aggregate of the estimated amounts payable on 

all outstanding claims reported to it which arose 
out of any contract of insurance or reinsurance 
made by it, and in addition thereto an amount 
fairly estimated as necessary to provide for un- 
reported losses incurred on or prior to the date 
of such determination, and including, both as to 
reported and unreported claims, an amount esti- 

mated as necessary to provide for the expense of 
adjusting such claims, and there shall be de- 
ducted, in determining such liability for loss re- 
serves, the amount of reinsurance recoverable by 

such company, in respect to such claims, from 
assuming insurers. (1945, c. 377.) 

§ 58-35.2. Loss and loss expense reserves of 
casualty insurance and surety companies. — 1. In 
determining the financial condition of any casualty 
insurance or surety company and in any financial 

statement or report of any such company, there 

shall be included in the liabilities of such company 
loss reserves and loss expense reserves at least 

equal to the amounts required under the provi- 
sions of this section, and the amount of such re- 
serves shall be diminished by allowance or credit 
for reinsurance recoverable from assuming in- 
surers, The date as of which such determination, 
statement or report is made is hereinafter referred 
to as the date of determination. 

2. For all outstanding losses, other than those 
incurred under policies of workmen’s compensa- 
tion, employer’s liability or personal injury lia- 
bility insurance, such loss reserves shall include 
the following: 

(a) The aggregate estimated amounts due or 
to become due on account of all losses and claims 
incurred but not paid, including the estimated lia- 
bility on any notice received by the company of 
the occurrence of any event which may result in 
a loss. 

(b) The aggregate amounts of liability for all 
losses incurred but on which no notice has been 
received, estimated in accordance with the com- 
pany’s prior experience, if any, otherwise in ac- 
cordance with the experience of similar companies 
under similar contracts of insurance. The esti- 
mated liabilities for such losses under all its bonds, 
policies or contracts of, or covering any of the 
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risks of, fidelity insurance, shall be not less than 

ten per cent of the net premiums in force there- 
on, and the estimated liabilities for all such losses 
under all its surety contracts shall be not less 
than five per cent of the net premium in force 
thereon, 

In any loss reserves computed in accordance 

with rules or regulations prescribed by the com- 
missioner under the provisions of subsections seven 
or eight there shall be included, for liability upon 
all losses incurred but on which no notice has 
been received, an amount not less than that in- 
dicated by the company’s experience. 

3. The reserves for outstanding losses and loss 
expenses under policies of personal injury lia- 
bility insurance and under policies of employer’s 
liability insurance, except as provided in subsec- 

tions seven and eight, shall be computed as fol- 
lows: 

(a) For all liability suits being defended under 
policies written: 

(1) Ten years or more prior to the date of de- 

termination, one thousand five hundred dollars 
for each suit, 

(2) Five or more and less than ten years prior 
to the date of determination, one thousand dol- 
lars for each suit. 

(3) Three or more and less than five years prior 

to the date of determination, eight hundred fifty 

dollars for each suit. In any event the total loss 
and loss expense reserves for all such liability 

policies written more than three years prior to 
the date of determination shall be not less than 
the aggregate of the estimated unpaid losses and 

loss expenses under such policies computed on 
an individual case basis. 

(b) For all such liability policies written during 
the three years immediately preceding the date 
of determination, such reserves shall be the sum 
of the reserves for each such year, which shall be 
sixty per cent of the earned premiums on liability 
policies written during such year less all loss and 
loss expense payments made under such policies 

written in such year. In any event such reserves 
for each of such three years shall be not less than 
the aggregate of the estimated unpaid losses and 
loss expense for claims incurred under liability 

policies written in the corresponding year com- 
puted on an individual case basis. 

4, The reserves for outstanding losses and loss 
expenses under policies of workmen’s compensa- 
tion insurance, except as provided in subsections 
seven and eight, shall be computed as follows: 

(a) For all such compensation policies written 
more than three years prior to the date of de- 
termination, such reserves shall be the present 
values, at three and one-half per cent interest 
per annum, of the determined and estimated fu- 
ture loss and loss expense payments under such 

policies computed on an individual case basis. 
(b) For all such compensation policies written 

during the three years immediately preceding the 
date of determination, such reserve shall be the 
sum of the reserves for each such year, which 
shall be sixty-five per cent of the earned premiums 

on such compensation policies written during such 
year less all loss and loss expense payments made 
under such policies written in such year. In any 
event such reserves for each of such three years 
shall be not less than the present values at three 
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and one-half per cent interest per annum, of the 

determined and estimated unpaid losses and loss 

expenses in connection with claims incurred under 

compensation policies written in the correspond- 

ing year computed on an individual basis. 

5. The earned premiums referred to in this sec- 

tion shall be computed as follows: Determine the 

gross premiums charged on all such policies writ- 

ten or assumed, including all determined excess 

and additional premiums thereon; then deduct re- 

turn premiums thereon other than premiums re- 

turned to policyholders as dividends, and deduct 

premiums for reinsurance ceded thereon to as- 

suming insurers, and from such net premiums 

deduct the unearned premiums on such policies 

in force. The policy year basis as used in this 

section means the year in which a policy is writ- 

ten and all premiums, losses and loss expenses 

relating to policies written in such year shall be 

credited or charged to such year. 

The terms “loss payments” and “loss expense 

payments” as used in this section shall be deter- 

mined by including all payments to claimants un- 

der such policies, payments for medical and sur- 

gical attendance, legal expenses, salaries and ex- 

penses of investigators, adjusters and field men, 

apportionable salaries and expenses of the home 

office and branch offices and all other payments 

made by such insurer on account of claims under 

such policies, whether such payments shall be al- 
located to specific claims or unallocated. Loss and 
loss expense payments shall be reduced by the 

amount of reinsurance recovered therefor from any 

assuming insurer. 

6. All unallocated payments of liability loss 

expenses on policies referred to in subsection three, 

made in a given calendar year subsequent to the 
first four years in which an insurer has been 
issuing liability policies shall be distributed by 

policy years as follows: Thirty-five per cent shall 

be charged to that year, forty per cent to the pre- 

ceding year, ten per cent to the second year pre- 
ceding, ten per cent to the third year pre- 
ceding and five per cent to the *ourth year pre- 
ceding. Such payments made in each of the first 
four calendar years in which an insurer issued 
liability policies shall be distributed by policy 
years as follows: In the first calendar year one 
hundred per cent shall be charged to that year, 
in the second calendar year fifty per cent to that 
year and fifty per cent to the preceding year, in 
the third calendar year forty per cent to that 
year and forty per cent to the preceding year 
and twenty per cent to the second year preced- 

ing, and in the fourth calendar year thirty-five 
per cent to that year and forty per cent to the 
preceding year and fifteen per cent to the sec- 
ond year preceding and ten per cent to the third 
year preceding. A schedule showing such dis- 
tribution shall be included in the annual state- 

ment. 

All unallocated payments of compensation loss 
expenses on policies referred to in subsection 
four, made in a given calendar year subsequent 
to the first three years in which an insurer has 

been issuing compensation policies shall be dis- 
tributed by policy years as follows: Forty per 

cent shall be charged to that year, forty-five per 
cent to the preceding year, ten per cent to the 

second year preceding and five per cent to the 
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third year preceding. Such payments made in 
each of the first three calendar years in which 
an insurer issues compensation policies shall be 
distributed by policy years as follows: In the first 
calendar year one hundred per cent shall be 

charged to that year, in the second calendar year 
fifty per cent to that year and fifty per cent to the 
preceding year, in the third calendar year forty- 
five per cent to that year, and forty-five per cent 

to the preceding year and ten per cent to the 
second year preceding. A schedule showing such 
distribution shall be included in the annual state- 
ment. 

7, Whenever in the judgment of the commis- 
sioner the loss and loss expense reserves of any 
casualty or surety company doing business in this 
state calculated in accordance with the foregoing 
provisions are inadequate, he may, in his discre- 
tion, modify the formulas hereinbefore set forth 
or prescribe any other basis which will produce 

adequate reserves. Each insurer that writes lia- 

bility or compensation policies shall include in the 
annual statement required by law a schedule of 
its experience thereunder in such form as the 
commissioner may prescribe. 

8. For the purpose of determining loss reserves 
every casualty insurance and every surety com- 
pany doing business in this state shall keep a com- 
plete and itemized record showing all losses and 
claims on which it has received notice, including 
all notices received by it of the occurrence of any 

event which may result in a loss. (1945, c. 377.) 

§ 58-89. Revocation, suspension and refusal to 
renew license.—The license of any insurer, includ- 
ing fraternal orders and societies, may in the dis- 

cretion of the commissioner be suspended or re- 
voked or its renewal refused, (1) whenever it fails 
or refuses to comply with any law, order or regu- 
lation applicable to it; (2) whenever its condition 
is unsound, or its assets above its liabilities, ex- 
clusive of capital, are less than the amount of its 
capital or required minimum surplus; (3) when- 
ever it has published or made to the department 

or to the public any false statement or report; (4) 
whenever it refuses to submit to any examination 

authorized by law; (5) whenever it is found to 
make a practice of unduly engaging in litigation, 
or delaying the investigation of claims or the ad- 
justment or payment of valid claims. 
Any such suspension, revocation of, refusal to 

renew a license may also be made applicable to 
the license of an agent who is a party to such de- 
fault or improper practice. (Rev., ss. 4703, 4705; 
1899, c.. 54, ss.. 66,.75,-112 5.4901; c.913915(Soede) LOAM, 

C. 7el: Gos. G27 
Editor’s Note.—The 1947 amendment rewrote this section. 

§ 58-39.1. Limitation of risk—Except as other- 
wise provided in this chapter, no insurer doing 
business in this state shall expose itself to any 
loss on any one risk in an amount exceeding ten 
per cent of its surplus to policyholders. Any risk 
or portion of any risk which shall have been re- 
insured shall be deducted in determining the lim- 
itation of risk prescribed in this section. This 
section shall not apply to life insurance or to the 
insurance of marine risks, or marine protection 
and indemnity risks, or workmen’s compensation 

or employer’s liability risks, or to certificates of 
title or guaranties of title or policies of title in- 
surance. For the purpose of determining the lim- 
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itation of risk under any provision of this chap- 

ter, “surplus to policyholders” shall (a) be deemed 

to include any voluntary reserves, or any part 

thereof, which are not required by or pursuant to 

law, and (b) be determined from the last sworn 

statement of such insurer on file with the com- 

missioner pursuant to law, or by the last report 
on examination filed by the commissioner, which- 
ever is more recent at the time of assumption of 
such risk. In applying the limitation of risk un- 
der any provision of this chapter to alien insur- 
ers, such provision shall be deemed to refer to 
the exposure to risk and to the surplus to policy- 
holders of the United States branch of such alien 
insurer. (1945, c. 377.) 

§ 58-39.2. Limitation of liability assumed.—No 
company transacting fidelity or surety business in 

this state shall expose itself to any loss on any 
one fidelity or surety risk or hazard in an amount 
exceeding ten per centum of its policyholders’ 
surplus, unless it shall be protected in excess of 

that amount by 

(a) Reinsurance in such form as to enable the 

obligee or beneficiary to maintain an action 
thereon against the company reinsured jointly 
with such reinsurer and, upon recovering judg- 
ment against such reinsured, to have recovery 

against such reinsurer for payment to the extent 
in which it may be liable under such reinsurance 

and in discharge thereof; or 
(b) The co-suretyship of such a company sim- 

ilarly authorized; or 
(c) By deposit with it in pledge or conveyance 

to it in trust for its protection of property; or 
(d) By conveyance or mortgage for its protec- 

tion; or 
(e) In case a suretyship obligation was made 

on behalf’ or on account of a fiduciary holding 
property in a trust capacity, by deposit or other 
disposition of a portion of the property so held in 
trust that no future sale, mortgage, pledge or 
other disposition can be made thereof without the 
consent of such company; except by decree or 

order of a court of competent jurisdiction; 

Provided: (1) That such ¢ompany may execute 
what are known as transportation or warehousing 
bonds for United States Internal Revenue taxes 
to an amount equal to fifty per centum of its pol- 
icyholders’ surplus; (2) that, when the penalty of 
the suretyship obligation exceeds the amount of a 
judgment described therein as appealed from and 
thereby secured, or exceeds the amount of the sub- 

ject matter in controversy or of the estate in the 
hands of the fiduciary for the performance of 
whose duties it is conditioned, the bond may be 
executed if the actual amount of the judgment 
or the subject matter in controversy or estate 
not subject to the supervision or control of the 
surety is not in excess of such limitation; and 
(3) that, when the penalty of the suretyship ob- 
ligation executed for the performance of a con- 
tract exceeds the contract price, the latter shall 
be taken as the basis for estimating the limit 
of risk within the meaning of this section. 

No such company shall, anything to the con- 
trary in this section notwithstanding, execute 
suretyship obligations guaranteeing the deposits 
of any single financial institution in an aggre- 
gate amount in excess of ten per centum of the 
policyholders’ surplus of such surety, unless it 
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shall be protected in excess of that amount by 
credits in accordance with sub-divisions (a), (b), 
(c) or (d) of this section: Provided, nothing 
in this section shall be construed to make invalid 
any contract entered into by such company with 
another person, firm, corporation or municipal 
corporation, notwithstanding any provisions of 
this section. . (1911, c. 28; 19381, c.. 285; 1945, c. 

20 Ce 5.5 Gone) 
The 1945 amendment rewrote former § 58-119 and trans- 

ferred it to this section. 

§ 58-39.8. Reinsurance, when permitted; effect 
on reserves.—1. Every insurer authorized to do 
an insurance business in this state, hereinafter 

called the “ceding insurer’ may, subject to the 
limitations of this chapter, reinsure its risks and 
policy liabilities in any other solvent insurer, here- 

inafter called the “assuming insurer’, with the 
effects herein prescribed; but no prohibition. or 

limitation herein contained shall invalidate .any 
such contract of reinsurance as between the par- 
ties thereto. The commissioner shall have author- 
ity to make investigations and call for information 
relating to all contracts of reinsurance and when 
in his judgment such reinsurance contracts are not 
satisfactory he may disallow credit therefor as an 
admitted asset or as a deduction from loss and un- 
earned premium reserve. 

2. For the purpose of determining the financial 

condition of a ceding insurer, it shall, in addition 
to any credit allowed against its loss reserves, 
receive credit for such reinsurance calculated in 
the following manner: 

(a) In the case of reinsurance of the whole or 

any part of any risk other than as specified in 
paragraph (b) following, the ceding insurer shall 
receive credit for such reinsurance by way of de- 
duction from its unearned premium liability cal- 
culated in accordance with the provisions of seec- 

tion 58-35. 
(b) In the case of reinsurance of the whole or 

any part of any life insurance or annuity or non- 
cancellable disability risk, the ceding insurer shall 
receive credit, by way of deduction from its re- 
serve liability, in an amount not exceeding the 
amount of the reserve on the reinsured portion of 
such risk which the ceding insurer would have 
maintained if such portion had not been rein- 

sured. 
Nothing contained in this section shall be 

deemed to permit the ceding insurer to receive 
through the cession of the whole or any part of 

any risk or risks any advantage whereby its un- 
earned premium reserve, or the net amount of its 
valuation reserves, as the case may be, is reduced 
below the required amount. thereof by the provi- 

sions of this chapter. 
3. For the purpose of determining the financial 

condition of any assuming insurer, such insurer 
shall be charged with an amount in its unearned 
premium liability equal to the amount of the de- 
duction specified in paragraph (a) of subsection 

two, and in its valuation reserve liability with an 

amount at least equal to the amount which it 
would be required to maintain in accordance with 
the provisions of this chapter if it were the direct 
insurer of such assumed risks on the basis spec- 
ified in the reinsurance agreement. 

4. The commissioner may revoke or suspend 
the license of any company violating the provi- 
sions of this section. (1945, c. 377.) 
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§ 58-39.4. Definitions—1. An “insurance agent” 
is hereby defined to be an individual designated in 
writing by any insurance company lawfully li- 
censed to do business in this state, to act as its 
agent, with authority to solicit, negotiate and effect 
contracts of insurance in its behalf, to collect the 
premiums thereon, or to do any of such acts. 

2. An “insurance broker” is hereby defined to 
be an individual who being a licensed agent, 
procures insurance through a duly authorized 
agent of an insurer for which the broker is not 

authorized to act as agent. 
3..A “general agent” is hereby defined to be an 

individual designated in writing by an insurance 
company lawfully licensed to do business in this 
state to act for it as agent or manager and with 

additional authority to appoint, designate or super- 
vise local agents within a specified territory. 

4, A “special agent” is hereby defined to be an 
individual other than an officer, manager, or 
general agent of the insurer, employed by an 
insurer or general agent to work with and assist 
agents in soliciting, negotiating, and effectuating 
insurance in such insurer or in the insurers 
represented by the general agent. 

5. An “insurance adjuster” is hereby defined to 
be any person who for compensation, fee or com- 
mission as an employee of an insurance company, 

so designated by such company on forms fur- 
nished by the commissioner, investigates or re- 
ports to his principal relative to claims arising 
under insurance contracts other than life, annui- 
ties, health or accident on behalf solely of the in- 
surer. 

6. An “independent adjuster” is hereby defined 
to be any person who for compensation, fee or 
commission as an independent contractor, or as 
an employee of an independent contractor, investi- 
gates or reports to an insurer relative to claims 

arising under contracts other than life, annuities, 
health or accident on behalf solely either of the 
insurer or the insured. 

7, An attorney at law who adjusts insurance 
losses from time to time incidental to the prac- 
tice of his profession, an adjuster of marine 
losses, or a special agent who adjusts for com- 
panies for which he is licensed as agent is not 
deemed to be an “adjuster” for the purposes of 
this chapter. A person who investigates and re- 
ports on claims arising under the terms of a hail 
insurance policy shall be deemed to be an em- 
ployee of an insurance company for the purposes 
of this section. (1947, c. 922; 1949, c. 958, s. 1.) 

Editor’s Note.— The 1949 amendment struck out former 
ey ua” 5 and inserted in lieu thereof subsections 5, 6 

For changes made by the 1947 act in the laws relating to 
insurance agents, brokers and adjusters, see 25 N. C. Law 
Rey. 441. 

§ 58-39.5. Independent insurance adjuster to 
obtain license.—Every independent insurance ad- 
juster shall obtain annually from the commissioner 
a license under the seal of his office showing that 
he is authorized to act as an independent adjuster 
for companies licensed to do business in this state. 
Every such independent adjuster shall on demand 
exhibit his license to any representative of the 
insurance department or to any person interested 
in a loss under adjustment. (1949, c. 958, s. 1.) 

Editcr’s Note. — For act relating to licenses of insurance 
adjusters for the current year and to chapter 958 of the 
Session Laws of 1949, see Session Iaws 1949, c. 1244, 
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§ 58-39.6. Companies to file authorization for 
independent adjusters.—Every insurance company 
licensed to do business in this state who uses for 
adjustment purposes the services of an independ- 
ent adjuster shall be required to file in the office 
of the commissioner a statement of authorization 
containing the names of those independent ad- 
justers who are authorized, on its behalf, to in- 
vestigate and report on claims arising under in- 
surance contracts, other than life, annuities, 
health or accident, issued by such companies. No 
independent adjuster shall make any investiga- 
tion, report or settlement of any claim on behalf 
of any company which has not filed in the office 
of the commissioner a written statement author- 
izing the licensee to act on its behalf as provided 
herein. (1949, c. 958, s. 1.) 

§ 58-40.1, Insurance brokers must procure li- 
cense.—Every insurance broker shall be required 
to obtain annually from the commissioner a li- 
cense under the seal of his office, showing that he 
is authorized to procure insurance through duly 
authorized agents of insurers for which he is not 
authorized to act as agent. Such license shall be 
issued to cover only those kinds of insurance 
authorized by his agent’s license. Every such 

broker shall, on demand, exhibit his license to 
any representative of the insurance department or 
to any person from whom he shall solicit in- 
surance. (1947, c. 922.) 

§ 58-40.2. Bond required of brokers.—1. Every 
applicant for a resident broker’s license or for the 
renewal thereof shall file with the application 
and shall thereafter maintain in force while so 
licensed a bond in favor of the State of North 
Carolina for the use of aggrieved parties, executed 
by an authorized corporate surety approved by 
the commissioner, in the amount of five thousand 
dollars. The bond may be continuous in form, 

and total aggregate liability on the bond may be 
limited to the payment of five thousand dollars. 
The bond shall be conditioned on the accounting 
by the broker to any person requesting the broker 
to obtain insurance, for moneys or premiums col- 
lected in connection therewith. 

2. Any such bond shall remain in force until 
the surety is released from liability by the com- 
missioner, or until the bond is canceled by the 
surety. Without prejudice to any liability accrued 
prior to such cancellation, the surety may cancel 
the bond upon thirty. days’ advance notice in 
writing filed with the commissioner. (1947, c. 
922.) 

§ 58-40.3. Broker’s authority and commissions. 
--1, A broker, as such, is not an agent or other 
representative of an insurer, and does not have 
power, by his own act, to bind an insurer for 
which he is not agent upon any risk or with 
reference to any insurance contract. 

2. An insurer or agent shall have the right to 

pay to a broker licensed under this chapter, and 
such broker shall have the right to receive from 
the insurer or agent, the customary commissions 
upon insurance placed in the insurer by the 
broker. (1947, c. 922.) 

§ 58-41. Agent’s and adjuster’s qualifications.— 
Before a license is issued to an insurance agent, 
general agent, independent adjuster or adjuster in 
this state, the agent, general agent, independent 
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adjuster or adjuster shall apply for license on 
forms to be prescribed by the commissioner; in 

all cases where application is made for the license 
mentioned herein except those licenses of inde- 
pendent adjusters, the company for which the 
agent, general agent, or adjuster desires to act 
shall also apply for the license on forms to be 
prescribed by the commissioner; and before he 
issues a license to such agent, general agent, in- 
dependent adjuster or adjuster, the commissioner 
shall satisfy himself that such license, if issued. 
shall serve the public interest and that the per- 
son applying for license as an agent, general 
agent, independent adjuster, or adjuster: : 

(a) Be twenty-one years of age or over; 
(b) Be a bona fide resident of and actually re- 

side in this state, except as provided in §§ 58-43 
and 58-51.2; 

(c) Successfully pass 
quired under § 58-41.1; 

(d) Be a trustworthy person; 
(e) Has not wilfully violated any of the insur- 

ance laws of this state; 
(f) Has had special education, training or ex- 

perience of sufficient duration and extent reason- 
ably to satisfy the commissioner that he possess 
the competence necessary to fulfill the responsi- 
bilities of an agent, general agent, independent 

adjuster or adjuster. 

No license may be issued to any agent whose 

premium writings represented by the premiums 
on contracts of insurance signed, countersigned, 
issued or sold by him for the general public dur- 
ing the preceding year, shall not exceed those on 
insurance signed, countersigned, issued or sold by 

him covering his own property or life and the 
property and lives of members of his immediate 
family, his employer and his employees; but this 
limitation shall not be deemed to apply to agents 
originally licensed and duly qualified prior to the 

Hatification Onetiis JaAWeme (LOLS. Cn Gosnell s. Loto, 
LOQsSSem Gy y ie Couhd GOOG Somitec OS a CaLS Om O40 Ce 458; 

1947, c. 922; 1949, c. 958, s. 1; C. S. 6299.) 
Editor’s Note.— 
The 1945 amendment added the second paragraph. 
The 1947 amendment rewrote the rest of the section. 
The 1949 amendment made the first paragraph apply to 

“independent adjusters,” and inserted “independent adjuster” 
in subsection (f). 

an examination as re- 

§ 58-41.1. Examinations for license.—1. Each ap- 
plicant for license as agent, general agent, inde- 
pendent adjuster or adjuster shall, prior to the is- 
suance of any such license, personally take and 

pass to the satisfaction of the commissioner an 
examination in writing given by the commissioner 
as a test of his qualifications and competence; but 

this requirement shall not apply to: 

(a) Applicants for license under section 58-41.2 

and as agents for companies or associations 
specified in section 58-131.9; 

(b) Applicants who have, within the three year 
period next preceding the date of application, not 
including time spent in military service of the 
United States during war, been licensed in this 
state in the same capacity and to engage in the 
same kinds of insurance for which they were pre- 

viously licensed; 

(c) Applicants for an agent’s, general agent’s, 
independent adjuster’s or adjuster’s license cover- 
ing the same kinds of insurance as authorized by 

2 Ne Gs 

TO VOLUME TWO § 58-41.3 

the license then held by them except as provided 
in paragraph 2 of this section: 

(d) Applicants for license to write ocean marine 
insurance whenever the commissioner deems the 
applicant to be qualified by past experience to 

deal in such insurance. 
2. The commissioner may require any licensed 

agent, general agent, independent adjuster or ad- 
juster to taker and successfully pass an examina- 

tion in writing, testing his competence and quali- 
fications as a condition to the continuance or re- 
newal of his license, if the licensee has been 
guilty of any violation of any provision of this 
chapter. If a person fails to pass such an exami- 
nation, the commissioner shall revoke all licenses 
issued in his name and no license shall be issued 
until such person has successfully passed an 

examination as provided in this chapter. 
3. Each examination shall be as the commis- 

sioner prescribes and shall be of sufficient scope 

to test the applicant’s knowledge of the terms 
and provisions of the policies or contracts of 

insurance he proposes to effect or types of claims 
or losses he proposes to adjust, and of the duties 
and responsibilities of and the laws of this state 
applicable to such a license. 

4, The answers of the applicant to any such 
examination shall be written by the applicant 
under the commissioner’s supervision. ‘The com- 
missioner shall give examinations at stich times 
and places within this state as he deems necessary 
reasonably to serve the convenience of both the 
commissioner and applicants. ‘The commissioner 
shall require a waiting period of at least ninety 
days’ duration before giving a new examination 
to an applicant who has failed to pass a previous 

similar examination. 
5. The commissioner shall collect in advance 

the examination fee provided in section 105-228.7. 
(1947, c. 922; 1949, c. 958, s. 1.) 
Editor’s Note.—The 1949 amendment inserted references to 

“independent adjuster’? in the first paragraph and paragraph 
(c) of subsection 1. It also made the same insertion in sub- 
section 2. 

§ 58-41.2. Limited license—1. The commis- 
sioner may issue limited licenses as travel insurance 

agents to employees of common carriers of per- 
sons, or to individuals or employees of persons 

engaged in selling transportation on such common 

carriers. 
2. Travel insurance agents are restricted to the 

sale of insurance to individuals entitled to trans- 
portation on a common carrier, as follows: 

(a) Transportation ticket policies of accident 

insurance; 
(b) Baggage insurance on the personal effects 

of such individuals while in transit. (1947, c. 922.) 

§ 58-41.3. Temporary license.—1. The commis- 
sioner may issue an agent’s, general agent’s or 
broker’s temporary license in the following cir- 

cumstances: 

(a) To applicants for licensing as agent of a 
life insurer pending the passing of the examina- 
{ion provided for in section 58-41.1; 

(b) To the personal representative of a de- 
ceased licensed agent, general agent or broker, or 
to his surviving spouse or to some other proper 
person in case the personal representative or 
surviving spouse does not apply or is not qualified 

therefor; 
(c) To an employee, legal guardian or spouse 
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of a licensed agent, general agent or broker be- 

coming disabled because of sickness, insanity or 

injury, or to some other proper person. 

9. An individual to be eligible for any such 

temporary license must be qualified as for a 

permanent license except as to experience, train- 

ing or the taking of the examination. 

3, The fee paid to the commissioner for issuance 

of a temporary license as specified in section 105- 

998.7 shall be credited toward the fee required 

for a permanent license which is issued to replace 

the temporary license prior to the expiration of 

such temporary license. 

4. No such temporary license shal! be effective 

for more than ninety days in any twelve month 

period and shall automatically terminate upon 

such licensee’s failing the examination required 

in section 58-41.1. ‘The commissioner may refuse 

so to license again any person who has previously 

held a temporary license. 

5. An individual requesting a temporary license 

on account of death or disability of an agent, 

general agent or broker shall not be so licensed 

for any insurer as to which such agent, general 

agent or broker was not licensed at the time of 

death or commencement of disability. (1947, c. 

922.) 

§ 58-42. 

commissioner is 

Revocation of license—When the 
satisfied that any insurance 

agent, general agent, special agent, independ- 

ent adjuster, adjuster, broker or nonresident 

broker licensed by this state has wilfully vio- 

lated any of the insurance laws of this state, 

or has wilfully over-insured property or has 

wilfully misrepresented any policy of insurance, 

or has dealt unjustly with or wilfully deceived 

any person in regard to any insurance policies, or 

has exercised coercion in obtaining an application 

for or in selling insurance, or, on demand, has 

failed or refused to pay over or deliver to the 

company which he represents, or has represented, 

any money or property in his hands belonging to 

the company, or has become in any way disquali- 

fied according to any of the provisions necessary 

for obtaining or holding such license as set out 
in this chapter, or has obtained or attempted to 
obtain any license through wilful misrepresenta- 

tion or fraud, the commissioner may immediately 

suspend his license or licenses and shall forthwith 

give to such licensee ten days’ notice of the 
charge or charges and of a hearing thereon, and 
if the commissioner finds there has been any of 
the violations hereinbefore set forth, he shall spe- 
cifically set out such finding and shall revoke the 
license of such agent, general agent, special agent, 
independent adjuster, adjuster, broker or nonresi- 
dent broker for all the companies which he repre- 

sents in this state. Such agent, general agent, spe- 
cial agent, independent adjuster, adjuster, broker, 
or nonresident broker shall have the right to have 
such revocation reviewed as provided in section 
58-9.3. For the purposes of investigation under this 

section the commissioner shall have all the power 
conferred upon him by section 58-44.4, (1913, c. 79, 
8§ 2, 3; 1915, c. 166, § 7; 1929, c. 301, § 1; 1943, ¢. 
434; 1945, c. 458; 1947, c. 922; 1949, c. 958, s.. 1; 

GC. S.56300,) 
Editor’s Note.— 
The 1945 amendment substituted, in the second sentence, 

the words “as provided in § 58-9.3” for the words “by any 
judge of the superior court of Wake county upon appeal.” 
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The 1947 amendment, effective Jan. 1, 1948, rewrote the 

section. 
The 1949 amendment inserted the 

adjuster” at three places in this section. 

words “independent 

§ 58-43. Nonresident agents forbidden; excep- 
tion.—No nonresident of the state shall be li- 
censed as an agent to do business in the state, 
except as a special agent or organizer, and except 
as a representative ofa life insurance company, and 
then only when he reports his business for record 

as North Carolina business to some general or dis- 

trict agent of his company in the state, or having 
territory within the state. No such nonresident 
shall be licensed to represent a life insurance 

company in this state unless he is licensed to 
represent the same company in his home state 
and meets the licensing requirements of this chap- 
ter. (Rev., s. 4707; 189%, c. 54, s. 108; 1903, c. 
438, s. 11; 1945, c. 458; 1947, c. 922; C. S. 6301.) 

Editor’s Note.—The 1945 amendment added the second 
sentence and inserted in the first sentence the words “and 
except as a representative of a life insurance company.” 
The 1947 amendment inserted the words ‘‘as an agent’ in 

line two. 

§ 58-44. Resident agents required.—All business 
done in this state by insurance companies doing 
the business of insurance as defined in subsections 
3 to 22 inclusive of section 58-72 shall be trans- 
acted by their regularly authorized agents resid- 
ing in this state, or through applications of such 
agents; and all policies so issued must be coun- 
tersigned by such agents. It shall be unlawful 
for any salaried officer, manager or other repre- 
sentative of any such company to transact for his 
company any of the business of a licensed agent 
unless he himself shall be a bona fide resident 
licensed agent. (Rev., s. 4810; 1899, c. 54, ss. 

LOVnN108%- 1903)" cy 438.cesy all pa 1OLISe CoALoGre Sia, 

1913, c. 140, s. 3; 1921, c. 136, s. 3; 1925, c. 70, s. 
1; 1945, c. 458; GreS 6302.) 

Editor’s Note.— 
The 1945 amendment repealed the former section and in- 

serted in lieu thereof the present section and the three 
following sections, which were rewritten from former sec- 

tions 58-170 and 58-171. 

§ 58-44.1. Agents not to pay commissions to 
nonresidents or unlicensed persons.—No licensed 
agent of any insurer shall pay directly or indi- 
rectly, any commission or brokerage or other 

valuable consideration on account of any policy 
of insurance on any risk in this state to any 

person not licensed in this state to act as agent 
for the same kind of insurance, provided however 
that with respect to the kinds of insurance as 
defined in subsections 3 to 22 inclusive of section 
58-72 an agent may pay to a licensed nonresident 
broker not exceeding fifty per centum of the 
tegular commissions allowed upon the issuance of 
such policies. (Rev., s. 4766; 1903, c. 488, s. 2; 
1905; C. 1705S. 2201923, Cc. 4558. 705 1925... (Ons no; 

1945, c. 458; 1947, c. 922; C. S. 6430.) 
Editor’s Note.—The 1945 amendment rewrote § 58-170 as 

this and the two succeeding sections. 
The 1947 amendment, effective Jan. 1, 1948, rewrote this 

section. 

§ 58-44.2. Licensing non-resident brokers. — 
The commissioner may license a non-resident as 
an insurance broker to represent companies doing 
the business of insurance as defined in subsections 
3 to 22 inclusive of section 58-72, upon application 
made in the form prescribed by the commissioner, 
and upon such applicant’s filing an affidavit set- 
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ting forth that he will not during the period of 
the license place, directly or indirectly, any insur- 
ance on any risk located in this state except 

through licensed agents of companies licensed to 
do business in this state, that he is a bona fide 
broker, and propcses to hold himself out as such. 
The fee for such license shall be as fixed in the 
Revenue Act. For any violation of the terms on 
which such license is issued the commissioner may 
revoke the same. (Rev., s. 4766; 1903, c. 488, s. 
2281905, Ca 170; Sinestro. 4 7Seey Ocul 925, Bem OL 

s. 6; 1945, c. 458; C. S. 6430.) 

§ 58-44.3. Discrimination forbidden—No com- 
pany doing the business of insurance as defined in 
subsections 3 to 22 inclusive of section 58-72, nor 
its agents, shall make any discrimination in favor 
of any person, and all provisions of this chapter 
prohibiting discrimination by companies doing the 
business of insurance as defined in subsections 1 
and 2 of section 58-72, shall equally apply to the 
companies referred to herein and to their agents. 
(Rev., s. 4766; 1903, c. 488, s. 2; 1905, c. 170, s, 

BHILIV3 Ics 4yisyv0; 1925, 1c. 870) si 65/1945, 'e. 458; 

C. S. 6430.) 

§ 58-44.4, Revocation of license for violation; 
power of commissioner.—When the commissioner 
has information of a violation of any of the pro- 
visions of sections 58-169, 58-44, 58-44.1, 58-44.2, 
and 58-44.3, he shall immediately investigate or 
cause to be investigated such violation, and if 
any such insurance company has violated any of 
said provisions he may immediately revoke its 
license for not less than three nor more than six 
months for a first offense, and for each offense 
thereafter for not less than one year. If a licensed 
insurance agent violates or causes to be violated 

any of the provisions of said séctions, he may for 
the first offense have his license revoked for all 
companies for which he has been licensed for 
not less than three nor more than six months, 
and for the second offense he shall have his li- 
cense revoked for all companies for which he is 
licensed, and he shall not thereafter be licensed 
for any company for one year from the date of 
the revocation. For the purpose of enforcing the 
provisions of said sections the commissioner is 
authorized and empowered to examine persons, 
administer oaths, and require production of pa- 
pers and records. A failure or refusal on the 
part of any such insurance company, licensed to 
do business in this state, or representative thereof, 

to appear before the commissioner when re- 
quested to do so, or to produce records and pa- 
pers, or answer under oath, subjects such com- 
pany, or representative, to the penalties of this 
section. (Rev., s. 4767; 1903, c. 488, ss. 3, 4; 
1945, c. 458; C. S. 6431.) 

Editor’s Note.—The 1945 amendment rewrote § 58-171 as 

this section. 

§ 58-45. Agents personally liable, when.—Any 
agent representing an insurer is personally liable 
on all contracts of insurance unlawfully made by 
or through him, directly or indirectly, for any 
company not authorized to do business in the 
state. A person or citizen of the state who fills 
up or signs any open policy, certificate, blank or 

coupon of, or furnished by, an unlicensed com- 
pany, agent, or broker, the effect of which is to 
bind any insurance in an unlicensed company on 
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property in this state, is the agent of such com- 
pany, and personally liable for all licenses and 
taxes due on account of such transaction. (Rev., 
S.. 4813; 1899, c. 54, .s. 70; 1903, c. 438, s. 7; 1947, 

c..922; C. §. 6303.) 
Editor’s Note.—The 1947 amendment substituted at the 

beginning of the section the words “Any agent represent- 
ing an insurer” for the words “An insurance agent.’ 

§ 58-46. Payment of premium to agent valid; 
obtaining by fraud a crime.—Any agent or broker 
who acts for a person other than himself nego- 
tiating a contract of insurance is, for the purpose 
of receiving the premium therefor, the company’s 
agent, whatever conditions or stipulations may 
be contained in the policy or contract. Such 

agent or broker knowingly procuring by fraudu- 
lent representations payment, or the obligation 
for the payment, of a premium of insurance, shall 

be punished by a fine of not less than one hundred 
nor more than five hundred dollars, or be impris- 
oned for not more than one year. (Rev., ss. 3486, 

4814; 1899, c. 54, s. 69; 1947, c. 922; C. S. 6304.) 

Editor’s Note.—The 1947 amendment substituted “Any” 
for “‘An insurance” in line one. 
What Constitutes Payment to Company.—Payment of the 

initial premium on a policy of life insurance to one who is 

a soliciting agent or broker of the company to solicit the 
insurance and deliver the policy, constitutes payment to 
the company by virtue of this section. Creech v. Sun Life 
Assur, Co., 224 N. C. 144, 29 S. E. (2d) 348. 

§ 58-47. Representing unlicensed company pro- 
hibited; penalty.—If any person shall unlawfully 
solicit, negotiate for, collect or transmit a pre- 
mium for a contract of insuratice or act in any 

way in the negotiation or transaction of any un- 
lawful insurance with an insurance company not 
licensed to do an insurance business in North 

Carolina, he shall be guilty of a misdemeanor and 

upon conviction shall pay a fine of not less than 
two hundred dollars nor more than five hundred 
dollars, or be imprisoned for not less than one 
nor more than two years, or both, at the discre- 

tion of the court. (Rev., s. 3484; 1899, c. 54, s. 
94; 1907, c. 1000, s. 8; 1945, c. 458; C. S. 6305.) 

Editor’s Note.—The 1945 amendment increased the mini- 

mum fine from one hundred to two hundred dollars, added 
the provision as to imprisonment, and rewrote the section 
generally. 

§ 58-48. Agent failing to exhibit license.—If any 
agent representing an insurer or any broker shall, 
on demand of any person from whom he shall 

solicit insurance, fail to exhibit a certificate from 
the commissioner of insurance bearing the seal of 
his office, and dated within one year from stch 
demand, he shall be fined five dollars or im- 
prisoned ten days for each offense. (Rev., s. 
3485; 1899, c. 54, s. 81; 1947, c. 922; C. S. 6306.) 

Editer’s Note.—The 1947 amendment struck out in line 
two the words “of any insurance company,’ and inserted 
in lieu thereof the words ‘“‘representing an insurer or any 
broker’. 

§ 58-49. Agents making false statements.—If 
any agent, examining physician, or other person 
shall knowingly or willfully make any false or 
fraudulent statement or representation in or with 

reference to any application for insurance or pub- 
lication with reference to any or shall make any 
such statement for the purpose of obtaining any 
fee, commission, money or benefit from any 
company engaged in the business of insurance in 

this state, he shall be guilty of a misdemeanor, 

and upon conviction shall be punished by a fine 
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of not less than one hundred ($100.00) dollars nor 
more than five hundred ($500.00) dollars, or im- 

prisonment in the county jail for not less than 
thirty days nor more than one year, or by both 

fine and imprisonment, at the discretion of the 
court. (Rev:,\'s. 3487; 1899, c. 54, s. 60; 1945,"c. 

4583 1047 Gor OC, aseg6s0%.) 
Editor’s Note.—The 1945 amendment substituted ‘‘applica- 

tion” for “publication” in line five and inserted the reference 
to publication. 
The 1947 amendment struck out “solicitor”? formerly ap- 

pearing after the word “any” in line two. 

§ 58-50. Agents signing certain blank policies. 
—No agent shall sign any blank contract or pol- 
icy of insurance, and any agent guilty of violating 
this section shall, upon conviction, be fined for 
each offense not less than one hundred ($100.00) 
dollars nor more than two hundred ($200.00) dol- 
lars; provided, however, that transportation ticket 
policies of accident insurance and baggage insur- 
ance policies may be countersigned in blank for 
issuance only through coin operated machines, 
subject to regulations prescribed by the commis- 
sioner. (Rev., s. 3488; 1899, c. 54, ss. 108, 109; 
1911, c. 196, s. 6; 1945, c. 458; 1947, c. 922; C. S. 
6308.) 

Editor’s Note.—The 1945 amendment rewrote this section. 

The 1947 amendment added the proviso. 

§ 58-51. Adjuster acting for unauthorized com- 
pany.—If any person shall act as independent 
adjuster or adjuster on a contract made other- 

wise than as authorized by the laws of this state, 

or by any insurance company or other person not 
regularly licensed to do business in the state, or 
shall adjust or aid in the adjustment, either di- 
rectly or indirectly, of a claim arising under a 
contract of insurance not authorized by the laws 
of the state, he shall be deemed guilty of a mis- 
demeanor and shall, upon conviction, be fined not 
less than two hundred dollars nor more than five 
hundred dollars, or imprisoned not less than six 
months nor more than two years, or both, in the 

discretion of the court. (Reyv., s. 3482; 1899, c. 54, 
S 114° 1945, c. 4585 1940, 055.8. 1 Coca.) 

Editor’s Note.—The 1945 amendment substituted the words 
“claim arising under a contract of insurance” for the words 
‘loss by fire on property located in this state, incurred on 
a contract.” 

The 1949 amendment made this section applicable to inde- 
pendent adjusters. 

§ 58-51.1. Agent may adjust.—QOn behalf and 
on request of an insurer for which he is licensed, 
any agent may from time to time act as an ad- 
juster and investigate and report upon claims 
without being required to be licensed as an ad- 
juster. (1947, c. 922.) 

§ 58-51.2. Nonresident adjusters—The commis- 
sioner may license a nonresident as an insurance 

adjuster upon his compliance with all the require- 
ments of this chapter applicable to resident ad- 

justers. No license shall be required of an ad- 
juster licensed as such in another state for the 
adjustment in this state of a single loss, or of 

losses arising out of a catastrophe common to all 
such losses. (1947, c. 922.) 

§ 58-51.8. Companies and agents to transact 
business through licensed agents—No insurance 
company, nor any agent of any insurance com- 
pany shall on behalf of such company or agent 
knowingly permit any person not licensed as an 
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insurance agent as provided by law to solicit in- 
surance, negotiate for, collect or transmit a pre- 
mium for a contract of insurance or to act in any 

way in the negotiation for any contract or policy 
of insurance; provided, no license shall be re- 
quired of a person making and transmitting de- 
ductions for premiums under pay roll deduction 
plans for life, accident and/or health insurance. 
(1949, c. 1120.) 
Editor’s Note.—For brief comment on this section, see 27 

N. C. Law Rev. 461. 

§ 58-52. Agent acting without a license or vio- 
lating insurance law.—If any person shall assume 
to act either as principal, agent, broker, inde- 
pendent adjuster or adjuster without license as 
is required by law, or pretending to be a princi- 
pal, agent, broker, independent adjuster or ad- 
juster, shall solicit, examine, or inspect any risk, 
or shall examine into, adjust, or aid in adjusting 
any loss, or shall receive, collect, or transmit any 
premium of insurance, or shall do any other act 
in the soliciting, making or executing any con- 
tract of insurance of any kind otherwise than the 
law permits, or as principal or agent shall violate 
any provision of law contained in this chapter, 
the punishment for which is not elsewhere pro- 
vided for, he shall be deemed guilty of a misde- 

meanor, and on conviction shall pay a fine of not 
less than one hundred ($100.00) dollars nor more 
than five hundred ($500.00) dollars, or be impris- 
oned for not less than one nor more than two 
years, or both, at the discretion of the court. 
(Revi, s.° 3490; 1899)c. 54, s. 1155 91945, -c) 458; 

TGZO MCN OER SS TCAs) 6310) 
Editor’s Note.—The 1945 amendment reduced the ninimum 

fine from two hundred to one hundred dollars and made 
other changes. 

The 1949 amendment made this section applicable to inde- 
pendent adjusters. 

§ 58-52.1. Process against nonresident licensees. 
—1. Each licensed nonresident agent, adjuster or 
broker shall by the act of acquiring such license 
thereby be deemed to appoint the commissioner 

as his attorney to receive service of legal process 

issued against the agent, adjuster or broker in 
this state upon causes of action arising within 
this state. 

2. The appointment shall be irrevocable for as 
long as there could be any cause of action against 
the agent, adjuster or broker arising out of his 
insurance transactions in this state. 

3. Duplicate copies of such legal process against 

such agent, adjuster or broker shall be served 
upon the commissioner either by a person compe- 

tent to serve a summons, or through registered 
mail, At the time of such service the plaintifi 
shall pay to the commissioner a fee of one dollar, 
taxable as costs in the action to defray the 
expense of such service. 

4. Upon receiving such service, the commis- 
sioner shall forthwith send one of the copies of 
the process, by registered mail with return receipt 
requested, to the defendant agent, adjuster or 
broker at his last address of record with the com- 
missioner. 

5. The commissioner shall keep a record of the 
day and hour of service upon him of all such legal 
process. No proceedings shall be had against 
the defendant agent, adjuster or broker, and such 
defendant shall not be required to appear, plead 
or answer until the expiration of forty days after 
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the date of service upon the commissioner. (1947, 
c. 922.) 

§ 58-58. Informer to receive half of penalty. 
—The person, if other than the commissioner of 
insurance or his deputy, upon whose complaint a 
conviction is had for violation of the law prohib- 
iting insurance in or by companies not author- 
ized to do business in the state, or for soliciting, 
examining, inspecting any risk, or receiving, col- 
lecting, or transmitting any premium, or adjust- 
ing or aiding in the adjustment of a loss, under 
a contract made otherwise than as authorized br 
the laws of this state, is entitled to one-half of the 

penalty recovered therefor. (Rev., s. 4831; 1899, 
Caden et 94 te ear ts . i 631 1:) 

Editor’s Note.—The 1945 amendment struck out ‘foreign’ 
formerly appearing, before ‘‘companies” in line four. 

§ 58-53.1. Citizens authorized to procure poli- 
cies in unlicensed foreign companies.—(1) What 
Applicant Must Show.—The commissioner, upon 
the annual payment of a fee of twenty dollars, 
may issue licenses to citizens of this state, sub- 
ject to revocation at any time, permitting the per- 
son named therein to procure policies of insur- 
ance on property in this state in foreign or alien 
insurance companies not authorized to transact 
business in the state. Before the person named 
in such a license may procure any insurance in 

such companies or on any property in this state, 
he must execute and file with the commissioner an 

' affidavit that he is unable to procure in companies 
admitted to do business in the state the amount 
of insurance necessary to protect such property, 

and may only procure insurance under such li- 
cense aiter he has procured insurance in com- 
panies admitted to do business in this state to the 
full amount which those companies are willing to 

write on the property. If the person licensed un- 
der the provisions of this section procures insur- 
ance on property of others in such nonadmitted 
companies he shall stamp or write upon the fil- 
ing face and the first page of each policy so is- 
sued the words “This company is not licensed to 
do business in North Carolina.” 

(2) Account and Report—Each person so li- 

censed must keep a separate account of the busi- 

ness done under the license, a certified copy of 
which account he shall forthwith file with the 
commissioner, showing the exact amount of such 
insurance placed by any person, firm or corpora- 

tion, the gross premium charged thereon, the 
companies in which the same is placed, the date 
and terms of the policies, and also a report in the 
same detail of all such policies canceled and the 
gross return premium thereon. 

(3) Bond Filed.—Before receiving such license 
the applicant therefor shall execute and deliver to 
the commissioner a bond in the penal sum of one 
thousand dollars, with such sureties as the com- 
missioner may approve, with a condition that the 
licensee will faithfully comply with all the re- 
quirements of sections 58-53.1, 58-53.2 and 58-53.3, 
and will file with the commissioner in January oi 
zach year, a sworn statement of the gross pre- 

miums charged for insurance procured or placed, 
ind the gross returned premiums on such insur- 
unce canceled under such license during the year 
:nding on the thirty-first day of December next 
preceding, and at the time of filing such state- 
nent will pay into the treasury of the state a sum 

TO VOLUME TWO § 58-541 

equal to five per centum of such gross premiums, 
less return premiums, so reported, or pay such 

tax at the time of taking out and delivering such 
policy or policies. (Rev., ss. 4715, 4769; 1899, c. 
54, ss. 68, 95; 1903, c. 438, s. 7, c. 680; 1945, c. 
378; C. S. 6425.) 
Editor’s Note.—The 1945 amendment rewrote former § 58- 

165 as this section, 

§ 58-53.2. Punishment for failure to file affidavit 
and statements.—If any person licensed to pro- 

cure insurance in an unauthorized foreign or alien 
company shall procure, or act in any manner in the 
procurement or negotiation of, insurance in any 
unauthorized foreign or alien company, and shall 
neglect to make and file the affidavit and statements 
required by the preceding section, he shall for- 
feit his license and be punished by a fine of not 
less than one hundred nor more than five hun- 
dred dollars, or by imprisonment for not more 
than one year, or by both. (Rev., ss. 3483, 4769; 
1899, c. 54, ss. 68, 95; 1945, c. 378; C. S. 6426.) 

Editor’s Note.—The 1945 amendment transferred this sec- 
tion from section 58-166 and inserted the words “or alien.” 

§ 58-53.3. Tax deducted from premium; re. 
ports filed—When any person procures insur- 
ance on any property located in this state with 

an insurance company not licensed to do busi- 
ress in this state, it shall be the duty of 
such person to deduct from the premium charged 
on the policy or policies issued for such 
insurance five per centum of the premium and 
remit the same to the commissioner of insurance 
of the state, at the same time reporting to the 
commissioner of insurance the name of the com- 

pany or companies issuing the policy or policies, 
the location of the property insured, and the pre- 

mium charged. The commissioner of insurance 

shall pay the said amounts to the treasurer of 
the state. If such report is not made on or be- 
fore the thirtieth days of July and January of 

each year for the business done prior to July 
first and January first preceding, there shall be 
added to the amount of taxes thereon the sum of 
one per centum on the first day of each month 
thereafter. .(1915,9c..109, .s..8; 19455: c..378* CaS, 
6427.) 

Editor’s Note.—The 1945 amendment struck out the words 
“or corporation” formerly appearing after the word “‘per- 

son” in lines one and five and substituted in lines one and 
two the words ‘“‘procures insurance on” for the words 
“shall insure.” This section formerly appeared as § 58- 
167. 

§ 58-54. Forms to be approved by commis- 
sioner of insurance.—It is. unlawful for any 
insurance company doing business in this state 
to issue, sell, or dispose of any policy, contract, 
or certificate, or use applications in connection 

therewith, until the forms of the same have been 
submitted to and approved by the commissioner 
of insurance of North Carolina, and copies filed in 
the insurance department. (1907, c. 879; 1913, c. 
1OSTOAS cr a77s CH SPs63i2.) 

Editor’s Note.—The 1945 amendment struck out the words 
“association, order or society’? formerly appearing after the 
word “company” in line two. 

Azt. 3A. Unfair Trade Practices. 

§ 58-54.1, Declaration of purpose.——The purpose 
of this article is to regulate trade practices in the 
business of insurance in accordance with the in- 
tent of Congress as expressed in the Act of 
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Congress of March 9, 1945 (Public Law 15, 79th 

Congress), by defining, or providing for the de- 

termination of, all such practices in this state 

which constitute unfair methods of competition 

or unfair or deceptive acts or practices and by 

prohibiting the trade practices so defined or de- 

termined. (1949, c. 1112.) 
Editer’s Note.—For brief discussion of this article, see 27 

N. C. Law Rev. 461. 

§ 58-54.2. Definitions—When used in this arti- 

cle: (a) “Person” shall mean any individual, cor- 

poration, association, partnership, reciprocal ex- 

change, inter-insurer, Lloyds insurer, fraternal 

benefit society, and any other legal entity engaged 

in the business of insurance, including agents, 

brokers and adjusters. (b) “Commissioner” shall 

mean the commissioner of insurance of this state. 

(1949, c. 1112.) 

§ 58-54.3. Unfair methods of competition or un- 
fair and deceptive acts or practices prohibited.— 

No person shall engage in this state in any trade 

practice which is defined in this article as or de- 

termined pursuant to this article to be an unfair 

method of conipetition or an unfair or deceptive 

act or practice in the business of insurance. 

(1949, c. 1112.) 

§ 58-54.4. Unfair methods of competition and 
unfair or deceptive acts or practices defined.—The 
following are hereby defined as unfair methods of 
competition and unfair and deceptive acts or 
practices in the business of insurance: 

(1) Misrepresentations and false advertising of 

policy contracts.—Making, issuing, circulating, or 

causing to be made, issued or circulated, any es- 

timate, illustration, circular or statement misrep- 

resenting the terms of any policy issued or to 

be issued or the benefits or advantages promised 

thereby or the dividends or share of the surplus 

to be received thereon, or making any false or 

misleading statement as to the dividends or share 

or surplus previously paid on similar policies, or 

making any misleading representation or any 

misrepresentation as to the financial condition of 

any insurer, or as to the legal reserve system upon 

which any life insurer operates, or using any 

name or title of any policy or class of policies 
misrepresenting the true nature thereof, or mak- 
ing any misrepresentation to any policyholder in- 
sured in any company for the purpose of inducing 
or tending to induce such policyholder to lapse, 

forfeit, or surrender his insurance. 
(2) False information and advertising generally. 

—Making, publishing, disseminating, circulating, 
or placing before the public, or causing, directly 
or indirectly, to be made, published, disseminated, 
circulated, or placed before the public, in a news- 
paper, magazine or other publication, or in the 
form of a notice, circular, pamphlet, letter or 
poster, or over any radio station, or in any other 
way, an advertisement, announcement or state- 

ment containing any assertion, representation or 
statement with respect to the business of insur- 
ance or with respect to any person in the con- 
duct of his insurance business, which is untrue, 
deceptive or misleading. 

(3) Defamation—Making, publishing, dissem- 
inating, or circulating, directly or indirectly, or 
aiding, abetting or encouraging the making, pub- 
lishing, disseminating or circulating of any oral 
or written statement or any pamphlet, circular, 
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article or literature which is false, or maliciously 
critical of or derogatory to the financial condition 
of an insurer, and which is calculated to injure 
any person engaged in the business of insurance. 

(4) Boycott, coercion and intimidation.—Enter- 
ing into any agreement to commit, or by any 

concerted action committing, any act of boycott, 
coercion or intimidation resulting in or tending 
to result in unreasonable restraint of, or monop- 
oly in, the business of insurance. 

(5) False financial statements.—Filing with any 
supervisory or other public official, or making, 
publishing, disseminating, circulating or deliver- 
ing to any person, or placing before the public, 
or causing directly or indirectly, to be made, pub- 
lished, disseminated, circulated, delivered to any 
person, or placed before the public, any false 
statement of financial condition of an insurer with 
intent to deceive. 

Making any false entry in any book, report or 
statement of any insurer with intent to deceive 
any agent or examiner lawfully appointed to 
examine into its condition or into any of its 
affairs, or any public official to whom such in- 
surer is required by law to report, or who has 
authority by law to examine into its condition or 
into any of its affairs, or, with like intent, wil- 
fully omitting to make a true entry of any ma- 

terial fact pertaining to the business of such in- 
surer in any book, report or statement of suck 
insurer. 

(6) Stock operations and insurance company 
advisory board contracts.—Issuing or delivering 
or permitting agents, officers, or employees to 
issue or deliver, agency company stock or other 
capital stock, or benefit certificates or shares in 

any common-law corporation, or securities or 
any special or any insurance company advisory 
board contracts or other contracts of any kind 
promising returns and profit as an inducement to 

insurance. 
(7) Unfair discrimination.—(a) Making or per- 

mitting any unfair discrimination between indi- 
viduals of the same class and equal expectation 
of life in the rates charged for any contract of 
life insurance or of life annuity or in the dividends 
or other benefits payable thereon, or in any other 
of the terms and conditions of such contract. 
(b) Making or permitting any unfair discrimina- 
tion between individuals of the same class and of 
essentially the same hazard in the amount of pre- 
mium, policy fees, or rates charged for any policy 
or contract of accident or health insurance or in 
the benefits payable thereunder, or in any of the 
terms or conditions of such contract, or in any 
other manner whatever. 

(8) Rebates—(a) Except as otherwise ex- 
pressly provided by law, knowingly permitting or 
offering to make or making any contract of life 
insurance, life annuity or accident and health in- 
surance, or agreement as to such contract other 
than as plainly expressed in the contract issued 

thereon, or paying or allowing, or giving or . 
offering to pay, allow, or give, directly or indi- 
rectly, as inducement to such insurance, or an- 
nuity, any rebate of premiums payable on the 
contract, or any special favor or advantage in the 

dividends or other benefits thereon, or any valu- 
able consideration or inducement whatever not 
specified in the contract; or giving, or selling, or 
purchasing or offering to give, sell, or purchase 
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as inducement to such insurance or annuity or in 

connection therewith, any stocks, bonds, or other 

securities of any insurance company or other cor- 

poration, association, or partnership, or any divi- 

dends or profits accrued thereon, or anything of 

value whatsoever not specified in the contract. 

(b) Nothing in clause 7 or paragraph (a) of clause 

8 of this section shall be construed as including 

within the definition of discrimination or rebates 

any of the following practices: (i) in the case of 

any contract of life insurance or life annuity, pay- 

ing bonuses to policyholders or otherwise abating 

their premiums in whole or in part out of sur- 

plus accumulated from nonparticipating insurance, 

provided, that any such bonuses or abatement of 

premiums shall be fair and equitable to policy- 

holders and for the best interests of the company 

and its policyholders; (ii) in the case of life in- 

surance policies issued on the industrial debit 

plan, making allowance to policyholders who have 

continuously for a specified period made premium 

payments directly to an office of the insurer in 

an amount which fairly represents the saving in 

collection expense; (iii) readjustment of the rate 

of premium for a group insurance policy based 

on the loss or expense experienced thereunder, at 

the end of the first or any subsequent policy year 

of insurance thereunder, which may be made 

retroactive only for such policy year. (c) No in- 

surer or employee thereof, and no broker or agent 

shall pay, allow, or give, or offer to pay, allow, 

or give, directly or indirectly, as an inducement 

to insurance, or after insurance has been effected, 

any rebate, discount, abatement, credit or reduc- 

tion of the premium named in a policy of insur- 

ance, or any special favor or advantage in the 

dividends or other benefits to accrue thereon, or 

any valuable consideration or inducement what- 

ever, not specified in the policy of insurance. 

Nothing herein contained shall be construed as 

prohibiting the payment of commissions or other 

compensation to regularly appointed and licensed 

agents and to brokers duly licensed by this state; 

nor as prohibiting any participating insurer from 

distributing to its policyholders dividends, savings 

or the unused or unabsorbed portion of premiums 

and premium deposits. (1949, c. 1112.) 

§ 58-54.5. Power of commissioner.—The com- 

missioner shall have power to examine and in- 

vestigate into the affairs of every peison engaged 

in the business of insurance in this state in order 

to determine whether such person has been or 

is engaged in any unfair method of competition 

or in any unfair or deceptive act or practice pro- 

hibited by § 58-54.3 of this article. (1949, c. 1112.) 

§ 58-54.6. Hearings, witnesses, appearances, 

production of books and service of process.—(a) 

Whenever the commissioner shall have reason to 

believe that any such person has been engaged 

or is engaging in this state in any unfair method 

of competition or any unfair or deceptive act or 

practice defined in § 58-54.4, and that a proceed- 

ing by him in respect thereto would be to the 

interest of the public, he shall issue and serve 

upon such person a statement of the charges in 

that respect and a notice of the hearing thereon 

to be held at the time and place fixed in the no- 

tice, which shall not be less than ten days after 

the date of the service thereof. 

(b) At the time and place fixed for such hear- 
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ing, such person shall have an opportunity to be 

heard and to show cause why an order should 

not be made by the commissioner requiring such 

person to cease and desist from the acts, methods 

or practices so complained of. Upon good cause 

shown, the commissioner shall permit any person 

to intervene, appear and be heard at such hearing 

by counsel or in person. 

(c) Nothing contained in this article shall re- 

quire the observance at any such hearing of 

formal rules of pleading or evidence. 

(d) The commissioner, upon such hearing, may 

administer oaths, examine and cross-examine wit- 

nesses, receive oral and documentary evidence, 

and shall have the power to subpoena witnesses, 

compel their attendance, and require the produc- 

tion of books, papers, records, correspondence, or 

other documents which he deems relevant to the 

inquiry. The commissioner, upon such hearing, 

may, and upon the request of any party shall, 

cause to be made a stenographic record of all the 

evidence and all the proceedings had at such hear- 

ing. If no stenographic record is made and if a 

judicial review is sought, the commissioner shall 

prepare a statement of the evidence and proceed- 

ing for use on review. In case of a refusal of 

any person to comply with any subpoena issued 

hereunder or to testify with respect to any 

matter concerning which he may be lawfully in- 

terrogated, the superior court of Wake county, 

on application of the commissioner, may issue an 

order requiring such person to comply with such 

subpoena and to testify; and any failure to obey 
any such order of the court may be punished by 

the court as a contempt thereof. 
(e) Statements of charges, notices, orders, and 

other processes of the commissioner under this 

article may be served by anyone duly authorized 

by the commissioner, either in the manner pro- 

vided by law for service of process in civil ac- 
tions, or by registering and mailing a copy there- 

of to the person affected by such statement, no- 

tice, order, or other process at his or its residence 
or principal office or place of business. The veri- 
fied return by the person so serving such state- 
ment, notice, order, or other process, setting 

forth the manner of such service, shall be proof 
of the same, and the return postcard receipt for 

such statement, notice, order, or other process, 
registered and mailed as aforesaid, shall be proof 
of the service of the same. (1949, c. 1112.) 

§ 58-54.7, Cease and desist orders and modifi- 

cations thereof.—(a) If, after such hearing, the 

commissioner shall determine that the method 

of competition or the act or practice in question 

is defined in § 58-54.4 and that the person com- 

plained of has engaged in such method of compe- 

tition, act or practice in violation of this article, 

he shall reduce his findings to writing and shall 

issue and cause to be served upon the person 
charged with the violation an order requiring 
such person to cease and desist from engaging in 
such method of competition, act or practice. 

(b) Until the expiration of the time allowed un- 
der § 58-54.8 (a) of this article for filing a petition 
for review (by appeal) if no such petition has been 
duly filed within such time or, if a petition for 
reveiw has been filed within such time, then until 
the transcript of the record in the proceeding has 

been filed in the superior court, as hereinafter 
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provided, the commissioner may at any time, up- 
on such notice and in such manner as he shall 
deem proper, modify or set aside in whole or in 
part any order issued by him under this section. 

(c) After the expiration of the time allowed for 
filing such a petition for review if no such peti- 
tion has been duly filed within such time, the 
commissioner may at any time, after notice and 

opportunity for hearing, reopen and alter, modify 
or set aside, in whole or in part, any order is- 
sued by him under this section, whenever in his 
opinion conditions of fact or of law have so 
changed as to require such action or if the pub- 

lic interest shall so require. (1949, c. 1112.) 

§ 58-54.8. Judicial review of cease and desist 
orders.—(a) Any person required by an order of 
the commissioner under § 58-54.7 to cease and 
desist from engaging in any unfair method of 
competition or any unfair or deceptive act or 
practice defined in § 58-54.4 may obtain a re- 
view of such order by filing in the superior court 
of Wake county, within thirty days from the date 
of the service of such order, a written petition 
praying that the order of the commissioner be 
set aside. A copy of such petition shall be forth- 
with served upon the commissioner, and there- 
upon the commissioner forthwith shall certify 
and file in such court a transcript of the entire 
record in the proceeding, including all the evi- 
dence taken and the report and order of the 
commissioner. Upon such filing of the petition 
and transcript such court shall have jurisdiction 
of the proceeding and of the question determined 
therein, shall determine whether the filing of 
such petition shall operate as a stay of such order 
of the commissioner, and shall have power to 
make and enter upon the pleadings, evidence, 

and proceedings set forth in such transcript a 
decree modifying, affirming or reversing the order 
of the commissioner, in whole or in part. The 
findings of the commissioner as to the facts, if 
supported by substantial evidence, shall be con- 
clusive. 

(b) To 
missioner 

the extent that the order of the com- 
is affirmed, the court shall thereupon 

issue its own order commanding obedience to 
the terms of such order of the commissioner. If 
either party shall apply to the court for leave to 
adduce additional evidence, and shall show to the 
satisfaction of the court that such additional evi- 
dence is material and that there were reasonable 
grounds for the failure to adduce such evidence 
in the proceeding before the commissioner, the 
court may order such additional evidence to be 
taken before the commissioner and to be adduced 
upon the hearing in such manner and upon such 

terms and conditions as to the court may seem 
proper. The commissioner may modify his find- 
ings of fact, or make new findings by reason of 
the additional evidence so taken, and he shall file 
such modified or new findings which, if supported 
by substantial evidence shall be conclusive, and 
his recommendations, if any, for the modification 
or setting aside of his original order, with the 
return of such additional evidence. 

(c) A cease and desist order issued by the 
commissioner under § 58-54.7 shall become final: 

1) Upon the expiration of the time allowed 
for filing a petition for review if no such petition 
has been duly filed within such time; except that 
the commissioner may thereafter modify or set 
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aside his order to the extent provided in § 58- 
oti, (b) -n0OF 

(2) Upon the final decision of the court if the 
court directs that the order of the commissioner 
be affirmed or the petition for review dismissed. 

(d) No order of the commissioner under this 
article or order of a court to enforce the same 
shall in any way relieve or absolve any person 
affected by such order from any liability under 
any other laws of this state. (1949, c. 1112.) 

§ 58-54.9. Procedure as to unfair methods of 
competition and unfair or deceptive acts or prac- 

tices which are not defined—(a) Whenever the 
commissioner shall have reason to believe that 
any person engaged in the business of insurance 
is engaging in this state in any method of compe- 

tition or in any act or practice in the conduct of 
such business which is not defined in § 58-54.4, 

that such method of competition is unfair or that 
such act or practice is unfair or deceptive and 
that a proceeding by him in respect thereto would 
be to the interest of the public, he may issue 

and serve upon such person a statement of the 
charges in that respect and a notice of a hearing 

thereon to be held at a time and place fixed in 
the notice, which shall not be less than ten days 
after the date of the service thereof. Each such 
hearing shall be conducted in the same manner 
as the hearings provided for in § 58-54.6. The 
commissioner shall, after such hearing, make a 
report in writing in which he shall state his find- 
ings as to the facts, and he shall serve a copy 
thereof upon such person. 

(b) If such report charges a violation of this 
article and if such method of competition, act or 
practice has not been discontinued, the commis- 

sioner may, through the attorney general of this 
state, at any time after ten days after the service 
of such report cause a petition to be filed in the 

superior court of this state of the county where- 
in the person resides or has his principal place 
of business, to enjoin and restrain such person 

from engaging in such method, act or practice. 
The court shall have jurisdiction of the proceed- 
ing and shall have power to make and enter ap- 
propriate orders in connection therewith and to 
issue such writs as are ancillary to its jurisdic- 
tion or are necessary in its judgment to prevent 
injury to the public pendente lite. To the extent 
that the order of the commissioner is affirmed, 
the court shall thereupon issue its order com- 
manding obedience to the terms of such order of 
the commissioner. 

(c) A transcript of the proceedings before the 
commissioner including all evidence taken and 
the report and findings shall be filed with such 
petition. If either party shall apply to the court 
for leave to adduce additional evidence and shall 
show, to the satisfaction of the court, that such 

additional evidence is material and there were 
reasonable grounds for the failure to adduce such 

evidence in the proceeding before the commis- 
sioner the court may order such additional evi- 
dence to be taken before the commissioner and 
to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the 
court may seem proper. The commissioner may 
modify his findings of fact or make new findings 
by reason of the additional evidence so taken, 
and he shall file such modified or new findings 
with the return of such additional evidence. 



121] 1949 SUPPLEMENT 

(d) If the court finds that the method of com- 
petition complained of is unfair or that the act 
or practice complained of is unfair or deceptive, 

that the proceeding by the commissioner with re- 
spect thereto is to the interest of the public and 
that the findings of the commissioner are sup- 
ported by the weight of the evidence, it shall 
issue its order enjoining and restraining the 
continuance of such method of competition, act 
or practice. (1949, c. 1112.) 

§ 58-54.10. Judicial review by intervenor.—If 
the report of the commissioner does not charge 
a violation of this article, then any intervenor in 
the proceedings may within ten days after the 
service of such report, cause a notice of appeal to 
be filed in the superior court of Wake county for 

a review of such report. Upon such review, the 
court shall have authority to issue appropriate 
orders and decrees in connection therewith, in- 
cluding, if the court finds that it is to the interest 
of the public, orders enjoining and restraining the 
continuance of any method of competition, act or 
practice which it finds, notwithstanding such re- 
port of the commissioner, constitutes a violation 

of this article. (1949, c. 1112.) 

§ 58-54.11. Penalty——Any person who wilfully 
violates a cease and desist order of the commis- 
sioner under § 58-54.7, after it has become final, 
and while such order is in effect, shall forfeit and 
pay to the commissioner for the use of the pub- 
lic schools of the county or counties in which the 
act or acts complained of occurred a sum to be 

determined by the commissioner not to exceed 
$1,000 for each violation, which if not paid may 

be recovered in a civil action instituted in the 
name of the commissioner in a court of compe- 

tent jurisdiction in Wake county. (1949, c. 1112.) 

§ 58-54.12. Provisions of article additional to 
existing law.—The powers vested in the commis- 
sioner by this article shall be additional to any 
other powers to enforce any penalties, fines or 

forfeitures authorized by law with respect to the 
methods, acts and practices hereby declared to be 
unfair or deceptive. (1949, c. 1112.) 

§ 58-54.13. Immunity from prosecution.—l{ any 
person shall ask to be excused from attending 

and testifying or from producing any books, pa- 
pers, records, correspondence or other documents 
at any hearing on the ground that the testimony or 
evidence required of him may tend to incriminate 
him or subject him to a penalty or forfeiture, 
and shall notwithstanding be directed to give 
such testimony or produce such evidence, he 
must none the less comply with such direction, 
but he shall not thereafter be prosecuted or sub- 
jected to any penalty of forfeiture for or on ac- 
count of any transaction, matter or thing con- 
cerning which he may testify or produce evidence 
pursuant thereto, and no testimony so given or 
evidence produced shall be received against him 
upon any criminal action, investigation or pro- 
ceeding, provided, however, that no. such indi- 
vidual so testifying shall be exempt from  prose- 
cution or punishment for any perjury committed 
by him while so testifying and the testimony or 
evidence so given or produced shall be admissible 
against him upon any criminal action, investiga- 
tion or proceeding concerning such perjury, nor 
shall he be exempt from the refusal, revocation 
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or suspension of any license, permission or au- 
thority conferred, or to be conferred, pursuant to 
the insurance law of this state. Any such indi- 
vidual may execute, acknowledge and file in the 
office of the commissioner a statement expressly 
waiving such immunity or privilege in respect to 
any transaction, matter or thing specified in such 
statement and thereupon the testimony of such 
person or such evidence in relation to such trans- 
action, matter or thing may be received or pro- 
duced before any judge or justice, court, tribunal, 
grand jury or otherwise, and if so received or 
produced such individual shall not be entitled to 
any immunity or privilege on account of any 
testimony he may so give or evidence so produced. 
(1949, c. 1112.) 

Art. 4. Deposit of Securities. 

§§ 58-55 to 58-61: Transferred to be §§ 58-188,1 
to 58-188.7 by Session Laws 1945, c. 384. 

Art. 5. License Fees and Taxes. 

§ 58-68. Schedule of fees and charges.—The 
commissioner of insurance shall collect and pay 
into the state treasury fees and charges as 
follows: 

1. For filing and examining statement prelimi- 
nary to admission, twenty dollars; for filing and 
auditing annual statement, ten dollars; for filing 
any other papers required by law, one dollar; for 
each certificate of examination, condition, or quali- 

fication of company or association, two dollars; 
for each seal when required, one dollar; for filing 
charter and other papers of a fraternal order, pre- 
liminary to admission, twenty-five dollars. 

2. To be paid to the publisher, for the publica- 
tion of each financial statement, nine dollars. 

3. The commissioner shall receive for copy of 
any record or paper in his office ten cents per 
copy sheet and one dollar for certifying same, or 
any fact or data from the records of his office; 
for examination of any foreign company, twenty- 
five dollars per diem and all expenses, and for 
examining any domestic company, actual expenses 
incurred; for the examination and approval of 
charters of companies, five dollars. The traveling 
and other expenses of accountants, and other 
examiners when engaged in the work of examina- 
tion shall be paid by the companies, associations, 

or orders under investigation. For the investiga- 

tion of tax returns and the collection of any 
delinquent taxes disclosed by such investigation, 
the commissioner may, in lieu of the above per 
diem charge, assess against any such delinquent 
company the expense of the investigation and col- 
lection of such delinquent tax, a reasonable per- 
centage of such delinquent tax, not to exceed ten 
per centum (10%) of such delinquency, and in 
addition thereto. 

4. He shall collect all other fees and charges due 
and payable into the state treasury by any com- 
pany, association, order, or individual under his 
department. (Rev., s. 4715; 1899, c. 54, ss. 50, 68, 
80, (81, 82,87, 90, 92351901, c.2 391; Ss: 7%; c:)706,/six2; 

$903, 10M143830 SSHIZ% Soto OSsie. w536;irs9 04> ¢1-903s0CC. 

689, 774; 1905, c. 588, s. 68; 1913, c. 140, s. 1; 1919, 
ePlseslish Gs L921 oc. QS wl 985 9c) 3349219394 c.5158, 

$49 20831945; c. 138865 1947) ch :72139 CoS. 6318.) 
Editor’s Note.—The 1945 amendment struck out, at the 

end of the first sentence of subsection 3, the words “also, 
to defray the expense of computing the value of the poli- 
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cies of domestic life insurance companies, one cent for every 

thousand dollars of the whole amount insured by its poli- 

cies so valued.” 
The 1947 amendment struck out of subsection 3 the words 

“for making and mailing abstracts to the clerks of the 

superior courts in the counties of the state, four dollars.” 

§ 58-64: Repealed by Session Laws. 1945, vc. 

386. 

SUBCHAPTER II. INSURANCE COM- 

PANIES. 

Art. 6. General Domestic Companies. 

§ 58-72. Kinds of insurance authorized.—The 

kinds of insurance which may be authorized in 

this state, subject to the other provisions of this 

chapter, are set forth in the following paragraphs. 

Nothing herein contained shall require any insurer 

to insure every kind of risk which it is authorized 

to insure. The power to do any kind of insur- 

ance against loss of or damage to property shall 

include the power to insure al! lawful interests in 

such property and to insure against loss of use 

and occupancy, rents and profits resulting there- 

from; but no kind of insurance shall be deemed 

to include life insurance or insurance against le- 

gal liability for personal injury or death unless 

specified herein. In addition to any power to 

engage in any other kind of business than an in- 

surance business which is specifically conferred 

by the provisions of this chapter, any insurer au- 

thorized to do business in this state may engage 

in such other kind or kinds of business to the ex- 

tent necessarily or properly incidental to the kind 

or kinds of insurance business which it is author- 

ized to do in this state. Each of the following 

paragraphs indicates the scope of the kind of in- 

surance business specified therein; 

1. “Life insurance,” meaning every insurance 

upon the lives of human beings and every insur- 

ance appertaining thereto. The business of life 

insurance shall be deemed to include the grant- 

ing of endowment benefits; additional benefits in 

the event of death by accident or accidental 

means; additional benefits operating to safeguard 

the contract from lapse, or to provide a special 

surrender value, in the event of total and perma- 

nent disability of the insured, including industrial 

sick benefit; and optional modes of settlement of 

proceeds. 
9. “Annuities,” meaning all agreements to make 

periodical payments where the making or con- 

tinuance of all or of some of a series of such pay- 

ments, or the amount of any such payment, is de- 

pendent upon the continuance of human life, ex- 

cept payments made under the authority of sub- 

section one. 
3. “Accident and health insurance,” meaning 

(a) insurance against death or personal injury by 
accident or by any specified kind or kinds of ac- 
cident and insurance against sickness, ailment or 
bodily injury except as specified in paragraph (b) 
following; and (b) non-cancellable disability in- 
surance, meaning insurance against disability re- 
sulting from sickness, ailment or bodily injury, 
(but not including insurance solely against acci- 
dental injury) under any contract which does not 
give the insurer the option to cancel or otherwise 
terminate the contract at or after one year from 
its effective date or renewal date. 

4, “Fire insurance,” meaning insurance against 
loss of or damage to any property resulting from 
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fire, including loss or damage incident to the ex- 

-tinguishment of a fire or to the salvaging of prop- 

erty in connection therewith. 
5. “Miscellaneous property insurance,” meaning 

loss of or damage to property resulting from 

(a) lightning, smoke or smudge, windstorm, 
tornado, cyclone, earthquake, volcanic eruption, 
rain, hail, frost and freeze, weather or climatic 
conditions, excess or deficiency of moisture, flood, 
the rising of the waters of the ocean or its trib- 

utaries, or 
(b) insects, or blights, or from disease of such 

property other than animals, or 
(c) electrical disturbance causing. or concomi- 

tant with a fire or an explosion in public service 

or public utility property, or 
(d) bombardment, invasion, insurrection, riot, 

civil war or commotion, military or usurped 

power, any order of a civil authority made to 

prevent the spread of a conflagration, epidemic 

or catastrophe, vandalism or malicious mischief, 

strike or lockout, or explosion; but not including 

any kind of insurance specified in subsection nine, 
except insurance against loss or damage to prop- 

erty resulting from 
(1) explosion of pressure vessels (except steam 

boilers of more than fifteen pounds pressure) in 
buildings designed and used solely for residential 
purposes by not more than four families, 

(2) explosion of any kind originating outside 
of the insured building or outside of the building 

containing the property insured, 
(3) explosion of pressure vessels which do not 

contain steam or which are not operated with 

steam coils or steam jackets, 
(4) electrical disturbance causing or concomi- 

tant with an explosion in public service or public 
utility property. 

6. “Water damage insurance,” meaning insur- 

ance against loss or damage by water or other 
fluid or substance to any property resulting from 
the breakage or leakage of sprinklers, pumps or 
other apparatus erected for extinguishing fires or 

of water pipes or other conduits or containers, 
or resulting from casual water entering through 
leaks or openings in buildings or by seepage 
through building walls, but not including loss or 
damage resulting from flood or the rising of the 
waters of the ocean or its tributaries; and includ- 
ing insurance against accidertal injury of such 
sprinklers, pumps, fire apparatus, conduits or 

containers. 
7. “Burglary and theft insurance,” meaning 
(a) Insurance against loss of or damage to any 

property resulting from burglary, theft, larceny, 
robbery, forgery, fraud, vandalism, malicious mis- 
chief, confiscation or wrongful conversion, dis- 
posal or concealment by any person or persons, 
or from any attempt at any of the foregoing, and 

(b) Insurance against loss of or damage to 
moneys, coins, bullion, securities, notes, drafts, 
acceptances or any other valuable papers or docu- 
ments, resulting from any cause, except while in 
the custody or possession of and being trans- 
ported by any carrier for hire or in the mail. 

8. “Glass insurance,” meaning insurance against 
loss of or damage to glass and its appurtenances 
resulting from any cause. 

9. “Boiler and machinery insurance,’ meaning 
insurance against loss of or damage to any prop- 
erty of the insured, resulting from the explosion 
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of or injury to (a) any boiler, heater or other fired 
pressure vessel; (b) any unfired pressure vessel; 
(c) pipes or containers connected with any of 
said boilers or vessels; (d) any engine, turbine, 
compressor, pump or wheel; (e) any apparatus 
generating, transmitting or using electricity; (f) 
any other machinery or apparatus connected with 
or operated by any of the previously named boil- 
ers, vessels or machines; and including the in- 
cidental power to make inspections of and to is- 
sue certificates of inspection upon, any such boil- 
ers, apparatus, and machinery, whether insured 
or otherwise. 

10. “Elevator insurance,’ meaning insurance 
against loss of or damage to any property of the 
insured, resulting from the ownership, mainte- 
nance or use of elevators, except loss or damage 
by fire. 

11. “Animal insurance,” meaning insurance 
against loss of or damage to any domesticated or 
wild animal resulting from any cause. 

12. “Collision insurance,” meaning insurance 
against loss of or damage to any property of the 
insured resulting from collision of any other ob- 
ject with such property, but not including colli- 
sion to or by elevators, or to or by vessels, craft, 
piers or other instrumentalities of ocean or inland 
navigation. 

13. “Personal injury liability insurance,’ mean- 
ing insurance against legal liability of the insured, 
and against loss, damage or expense incident to 
a claim of such liability, and including an obliga- 
tion of the insurer to pay medical, hospital, 
surgical and funeral benefits to injured persons, 
irrespective of legal liability of the insured, aris- 
ing out of the death or injury of any person, or 
arising out of injury to the economic interests of 
any person as the result of negligence in render- 
ing expert, fiduciary or professional service, but 
not including any kind of insurance specified in 
subsection fifteen. 

14. “Property damage liability insurance,” 
meaning insurance against legai liability of the 
insured, and against loss, damage or expense in- 
cident to a claim of such liability, arising out of 
the loss or destruction of, or damage to, the prop- 
erty of any other person, but not including any 
kind of insurance specified in subsection thirteen 
or fifteen. 

15. “Workmen’s compensation and employer’s 
liability insurance,” meaning insurance against the 
legal liability, whether imposed by common law 
or by statute or assumed by contract, of any em- 
ployer for the death or disablement of, or injury 
to, his or its employee. 

16. “Fidelity and surety insurance,” meaning 
(a) Guaranteeing the fidelity of persons hold- 

ing positions of public or private trust; 
(b) Becoming surety on, or guaranteeing the 

performance of, any lawful contract except the 

following: (1) A contract of indebtedness secured 
by title to, or mortgage upon, or interest in, real 
or personal property; (2) any insurance contract 
except reinsurance. 

(c) Becoming surety on, or guaranteeing the 
performance of, bonds and undertakings required 
or permitted in all judicial proceedings or other- 
wise by law allowed, including surety bonds ac- 
cepted by states and municipal authorities in lieu 
of deposits as security for the performance of in- 
surance contracts; 
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(d) Guaranteeing contracts of indebtedness se- 
cured by any title to, or interest in, real property, 
only to the extent required for the purpose of re- 
funding, extending, refinancing, liquidating or 
salvaging obligations heretofore lawfully made 
and guaranteed; 

(e) Indemnifying banks, bankers, brokers, finan- 
cial or monied corporations or associations 
against loss resulting from any cause of bills of 
exchange, notes, bonds, securities, evidences of 
debts, deeds, mortgages, warehouse receipts, or 
other valuable papers, documents, money, pre- 
cious metals and articles made therefrom, jew- 
elry, watches, necklaces, bracelets, gems, precious 
and semi-precious stones, including any loss while 
the same are being transported in armored motor 
vehicles, or by messenger, but not including any 
other risks of transportation or navigation; also 
against loss or damage to such an insured’s prem- 
ises, or to his furnishings, fixtures, equipment, 
safes and vaults therein, caused by burglary, rob- 
bery, theft, vandalism or malicious mischief, or 
any attempt thereat. 

17. “Credit insurance,” meaning indemnifying 
merchants or other persons extending credit 
against loss or damage resulting from the non- 
payment of debts owed to them; and including 
the incidental power to acquire and dispose of 

debts so insured, and to collect any debts owed 
to such insurer or to any person so insured by 
him. 

18. “Title imsurance,’ meaning insuring the 
owners of real property and chattels real and 
other persons lawfully interested therein against 
loss by reason of defective titles and encum- 
brances thereon and insuring the correctness of 
searches for all instruments, liens or charges af- 
fecting the title to such property, including the 
power to procure and furnish information rela- 
tive thereto, and such other incidental powers as 
are specifically granted in this chapter. 

19. “Motor vehicle and aircraft insurance,” 
meaning insurance against loss of or damage re- 
sulting from any cause to motor vehicles or air- 
craft and their equipment, and against legal lia- 

bility of the insured for loss or damage to the 
property of another resulting from the ownership, 
maintenance or use of motor vehicles or aircraft 
and against loss, damage or expense incident to a 
claim of such liability. 

20. “Marine insurance,” meaning insurance 
against any and all kinds of loss or damage to: 

(a) Vessels, craft, aircraft, cars, automobiles 
and vehicles of every kind, as well as all goods, 
freights, cargoes, merchandise, effects, disburse- 

ments, profits, moneys, bullion, precious stones, 

securities, choses in action, evidences of debt, val- 
uable papers, bottomry and respondentia interests 

and all other kinds of property and interests 
therein, in respect to, appertaining to or in con- 
nection with any and all risks or perils of navi- 
gation, transit, or transportation, including war 

risks, on or under any seas or other waters, on 

land or in the air, or while being assembled, 
packed, crated, baled, compressed or similarly pre- 
pared for shipment or while awaiting the same 
or during any delays, storage, transshipment, or 

reshipment incident thereto, including marine 
builder’s risks and all personal property floater 
risks, and 

(b) Person or to property in connection with 
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or appertaining to a marine, inland marine, transit 
or transportation insurance, including liability 
for loss of or damage to either, arising out of or 
in connection with the construction, repair, opera- 
tion, maintenance or use of the subject matter of 
such insurance (but not including life insurance 

or surety bonds nor insurance against loss by 
reason of bodily injury to the person arising out 
of the ownership, maintenance or use of automo- 

biles), and 
(c) Precious stones, jewels, jewelry; gold, sil- 

ver and other precious metals, whether used in 
business or trade or otherwise and whether the 
same be in course of transportation or otherwise, 

and : 
(d) Bridges, tunnels and other instrumentalities 

of transportation and communication (excluding 

buildings, their furniture and furnishings, fixed 
contents and supplies held in storage) unless fire, 
tornado, sprinkler leakage, hail, explosion, earth- 
quake, riot and/or civil commotion are the only 

hazards to be covered; piers, wharves, docks and 

slips, excluding the risks of fire, tornado, sprink- 
ler leakage, hail, explosion, ‘earthquake, riot 
and/or civil commotion; other aids to navigation 

and transportation, including dry docks and ma- 
rine railways against all risks. 

21. “Marine protection and indemnity insur- 
ance,’ meaning insurance against, or against legal 
liability of the insured for, loss, damage or ex- 
pense arising out of, or incident to, the owner- 

ship, operation, chartering, maintenance, use, re- 
pair or construction of any vessel, craft or instru- 
mentality in use in ocean or inland waterways, in- 
cluding liability of the insured for personal in- 
jury, illness or death or for loss of or damage to 
the property of another person. 

22. “Miscellaneous insurance,” meaning insur- 
ance against any other casualty authorized by the 
charter of the company, not included in subsec- 

tions 1 to 21 inclusive of this section, which is a 
proper subject of insurance. No corporation so 

formed may transact any other business than that 

specified in its charter and articles of association. 
(Rev., s. 4726; 1899, c. 54, ss. 24, 26; 1903, c: 438, 

s. 1;-1911, c. 114, s. 1; 1945, c. 386; 1947, c/'721; 
Ct Sp BB 27%) 
Editor’s Note.—The 1945 amendment rewrote this section. 
The amendatory act, which amended, inserted or repealed 

a large number of sections in this chapter, provides: ‘This 
act shall not apply to common carriers having relief de- 

partments, pension or annuity plans, or other organizations 
or associations for the benefit of their employees or former 
employees; or to associations of such common carriers ad- 

ministering such departments, plans or organizations.” 
The 1947 amendment struck out in subsection 16, para- 

graph (b), the clause reading ‘(2) a bond or undertaking 
of the kind specified in paragraph (c)’, and renumbered 
former clause (3) as (2). 

§ 58-76: Repealed by Session Laws 1945, c. 

386. 

§ 58-77. Amount of capital and/or surplus re- 
quired.—The amount of capital and/or surplus 
requisite to the formation and organization of 
companies under the provisions of this chapter 
shall be as follows: 

1. Stock Life Insurance Companies.—(a) A 
stock corporation may be organized in the manner 
prescribed in this chapter and licensed to do the 
business of life insurance, only when it shall have 
a paid-in capital of at least two hundred thou- 
sand dollars and a paid-in initial, surplus of an 
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amount at least equal to fifty per cent of its cap- 

ital, and it may in addition do any one or more 
of the kinds of business specified in subsections 
two and three of section 58-72, without having 
additional capital or surplus. Every such com- 
pany shall at all times thereafter maintain a min- 
imum capital of not less than two hundred thou- 

sand dollars. 
(b) If the commissioner, after such investiga- 

tion as he may deem it expedient to make, finds 

that a corporation may be organized to do the 
business of life insurance, or the writing of an- 
nuities or both, that its operations are restricted 
solely to one state, and that the organization of 
such corporation is in the public interest, he may 
permit the organization of a stock corporation to 
do on such restricted plan either or both of the 
kinds of business specified in subsections one and 
two of section 58-72, with the minimum paid-in 
capital and a minimum paid-in surplus in an 
amount to be prescribed by him, but in no event 
to be less than a paid-in capital of one hundred 
thousand dollars and a paid-in surplus of fifty 
thousand dollars. Every such company shall at 
all times thereafter maintain such prescribed 

minimum capital. 

2. Stock Accident and Health Insurance Com- 
panies.—(a) A stock corporation may be organ- 
ized in the manner prescribed in this chapter and 
licensed to do only the kind of insurance specified 
in subsection three (a) of section 58-72, when it 
shall have a paid-in capital of not less than one 
hundred thousand dollars, and a paid-in surplus 
at least equal to fifty per cent of such capital. 

Every such company shall at all times thereafter 
maintain a minimum capital of not less than one 

hundred thousand dollars. 
(b) Any company organized under the provi- 

sions of paragraph (a) of this subsection may, 
by the provisions of its original charter or any 
amendment thereto, acquire the power to do the 
kind of business specified in paragraph (b) of 
subsection three of section 58-72, if it has a paid- 

in capital at least equal to one hundred and fifty 
thousand dollars, and a paid-in initial surplus at 
least equal to fifty per cent of such capital. Every 
such company shall at all times maintain a mini- 
mum capital of not less than one hundred and fifty 

thousand dollars. 

3. Stock Fire and Marine Companies.—A stock 
corporation may be organized in the manner pre- 
scribed in this chapter and licensed to do one or 
more of the kinds of insurance specified in sub- 
sections 4,..5,.6,.7, 8, 11, 12, 19,.20,.24 and 22 of 
section 58-72 only when it shall have a paid-in 
capital of not less than two hundred thousand dol- 
lars and a contributed surplus equivalent to not 
less than fifty per cent of such paid-in capital. 
Every such company shall at all times thereafter 
maintain a minimum capital of not less than two 
hundred thousand dollars, provided that, any such 
corporation may do all the kinds of insurance author- 
ized for casualty, fidelity and surety companies, as set 
out in subsection four hereof where its charter so 
permits, when and if it meets all additional re- 
quirements as to capital and surplus as fixed in 
said section, and maintains the same. 

4, Stock Casualty and Fidelity and Surety Com- 
panies.—A stock corporation may be organized in 
the manner prescribed in this chapter and licensed 
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to do one or more of the kinds of insurance spec- 
ified in subsections 3, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 21 and 22 of section 58-72 only 

when it shall have a paid-in capital of not less 
than three hundred thousand dollars and a con- 
tributed surplus equivalent to not less than fifty 
per cent of such paid-in capital. Every such com- 
pany shall at all times thereafter maintain a min- 
imum capital of not less than three hundred 
thousand dollars. If the commissioner, after such 
investigation as he may deem it expedient to 
make, finds that a corporation may be organized 
to do one or more of such kinds of insurance, that 
its operations are restricted solely to one state, and 

that the organization of such corporation is in 
the public interest, he may permit such corpora- 
tion to be organized and licensed to write the 
lines set out in this section with a paid-in capital 
of not less than two hundred thousand dollars and 
a contributed surplus equivalent to not less than 
fifty per cent of such paid-in capital, and every 
such company shall hereafter maintain a minimum 
capital of not less than two hundred thousand 
dollars, provided that, any casualty, fidelity and 
surety corporation may do all the kinds of insur- 
ance authorized for fire and marine companies, as 

set out in subsection three hereof where its char- 
ter so permits, when and if it meets all additional 
requirements as to capital and surplus as fixed in 
said section, and maintains the same. 

5. Mutual Fire and Marine Companies.—(a) 
Limited assessment companies.—A limited assess- 

ment mutual company may be organized in the 
manner prescribed in this chapter and licensed to 
do one or more of the kinds of insurance specified 
in subsections 4, 5, 6, 7, 8, 11, 12, 19, 20, 21 and 22 
of section 58-72 only when it has no less than two 
hundred and fifty thousand dollars of insurance in 
not fewer than two hundred and fifty separate 
risks subscribed with a contributed initial surplus 
of at least fifty thousand dollars, which surplus 

shall at all times be maintained. The assessment 
liability of a policyholder of a company organized 
in accordance with the provisions of this paragraph 
shall not be limited to tess than five annual pre- 
miums; provided, such limited assessment com- 
pany may reduce the assessment liability of its 
policyholders from five annual premiums as set 
out herein to one additional annual premium when 
the free surplus of such company amounts to 
not less than one hundred thousand dollars, which 
surplus shali at all times be maintained. 

(b) Assessable mutual companies.—An assessa- 
ble mutual company may be organized in the 
manner prescribed in this chapter and licensed to 
do one or more of the kinds of insurance spec- 
ified in subsections 4, 5 and 6 of section 58-72 

with an unlimited assessment liability of its pol- 
icyholders only when it shall have not less than 
two hundred and fifty thousand dollars of insurance 
in not fewer than two hundred and fifty separate 
risks subscribed with contributed surplus equal to 
twice the amount of the maximum net retained Ita- 
bility under the largest policy of insurance issued 

by such company; but not less than ten thousand 

dollars, which surplus shall at all times be main- 
tained. Provided such company, when its char- 
ter so permits, in addition may be licensed to do 
one or more of the kinds of insurance specified 
in subsections 7, 8, 11, 12, 19, 20, 21 and 22 of ‘sec- 
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tion 58-72, with an unlimited assessment liability 
of its policyholders, when its free surplus amounts 

to not less than twenty-five thousand dollars, 
which surplus shall at all times be maintained. 

(c) Non-assessable mutual companies.—A non- 
assessable mutual company may be organized in 
the manner prescribed in this chapter and licensed 
to do one or more of the kinds of insurance spec- 
ified in subsections 4, 5, 6, 7, 8, 11, 12, 19, 20, 21 
and 22 of section 58-72 and may be authorized to 
issue policies under the terms of which a policy- 
holder is not liable for any assessments in addi- 
tion to the premium set out in the policy only 
when it shall have not less than two hundred and 
fifty thousand dollars of insurance in not fewer 
than two hundred and fifty separate risks sub- 
scribed with a contributed initial surplus of not 
less than two hundred thousand dollars, which 

surplus shall at all times be maintained. 

(d) Town or county mutual insurance compa- 
nies—A town or county mutual insurance com- 

pany, with unlimited assessment liability, may be 
organized in the manner prescribed in this chap- 
ter and licensed to do the kinds of insurance 
specified in subsection 4 of section 58-72 only 
when it shall have not less than twenty-five 
thousand dollars of insurance in not fewer than 
twenty-five separate risks subscribed with a con- 
tributed surplus at all times not less than the 
maximum liability under the largest policy issued 
or to be issued. A town or county mutual insur- 
ance company may, in addition to writing the 

business specified in subsection 4 of section 58- 
72, cover in the same policy the hazards usually 
insured against under an extended coverage en- 
dorsement when such company has and at all 

times maintains in addition to the surplus herein- 
before required, an additional surplus of not less 
than five thousand dollars or not less than an 
amount equivalent to one per cent of the total 
amount of insurance in force, whichever is the 
larger sum. Provided that such company may 
not operate in more than three adjacent counties 

in this state. 

6. Mutual Life, Accident and Health Insurance 

Companies.—(a) A non-assessable mutual insur- 
ance company may be organized in the manner 

prescribed in this chapter, and licensed to do only 
one or more of the kinds of insurance specified in 
subsections one, two and three of section 58-72 
when it has complied with the requirements of 
this chapter and with those hereinafter set forth 
in paragraphs (1) to (4) inclusive, of this subsec- 
tion, whichever shall be applicable. 

(1) If organized to do only the kinds of in- 
surance specified in subsections 1 and 2 of sec- 

tion 58-72, such company shall have not less than 
two hundred and fifty bona fide applications for 

life insurance in an aggregate amount not less than 
two hundred and fifty thousand dollars, and shall 

have received from each such applicant in cash the 
full amount of one annual premium on the policy 
applied for by him, in an aggregate amount at 
least equal to seven thousand and five hundred dol- 

lars, and shall in addition have a contributed sur- 
plus of seventy-five thousand dollars, and shall 
have and maintain at all times a minimum sur- 
plus of fifty thousand dollars. 

(2) If organized to do only the kind of insur- 
ance specified in paragraph (a) of subsection three 
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of section 58-72 such company shall have not less 

than one hundred and twenty-five bona fide appli- 

cations for such insurance, and shall have received 

from each such applicant in cash the full amount 

of one annual premium on the policy applied for 

by him in an aggregate amount of at least six 

thousand dollars, and shall have a contributed 

surplus of seventy-five thousand dollars and shall 

have and maintain at all times a minimum sur- 

plus of fifty thousand dollars. 

(3) If organized to do the kinds of insurance 

specified in subsection one and in paragraph (a) 

of subsection three of section 58-72, such com- 

pany shall have complied with the provisions of both 

paragraph (1) and paragraph (2) hereof. 

(4) If organized to do the kind of insurance 

specified in paragraph (b) of subsection three of 

section 58-72, in addition to the kind or kinds of 

insurance designated in any one of the foregoing 

paragraphs of this subsection, such company shall 

have a contributed surplus, and shall maintain a 

minimum surplus, each in an amount of at least 

fifty thousand dollars in excess of the respective 

amounts required by paragraphs (1), (2) and 

(3) hereof where applicable. 

7. Organization of Mutual Casualty, Fidelity 

and Surety Companies.—(a) Non-assessable mu- 

tual. companies.—A mutual insurance company 

with no assessment liability provided for its policy- 

holders may be organized in the manner pre- 

scribed in this chapter and licensed to do one or 

more of the kinds of insurance specified in sub- 

sections 3, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 

18, 19, 21 and 22 of section 58-72 when it has a 

minimum contributed surplus of three hundred 

thousand dollars and not less than two hundred 

and fifty thousand dollars of insurance subscribed 

in not less than two hundred and fifty separate 

risks. ‘The surplus of such company shall at all 

times be maintained at or above the amount re- 

quired herein above for organization of such com- 

pany. 
(b) Assessable mutual companies——A mutual 

insurance company with assessment liability pro- 

vided for its policyholders may be organized in the 

manner prescribed in this chapter and licensed to 

do one or more of the kinds of insurance speci- 

fied in subsections 3, 6, 7, 8, 9, 10, 11, 12, 13, 14, 

15, 16, 17, 18, 19, 21 and 22 of section 58-72 when 

it has a minimum contributed surplus of one 

hundred thousand dollars and not less than two 
hundred and fifty thousand dollars of insurance 
subscribed in not less than two hundred and fifty 
separate risks. Such company shall at all times 
maintain a surplus in an amount not less than 
one hundred thousand dollars. The assessment 
liability of a policyholder of such company shall 
not be limited to less than one annual premium. 

8. (a) A company may do all the kinds of insur- 

ance authorized to be done by a company organ- 
ized under the provisions of paragraph (a) of 
subsection 5, and paragraph (b) of subsection 7 
where its charter so permits when and if it meets 
the combined maximum requirements of said 
paragraphs. The assessment liability of policy- 
holders of such a company shall not be limited to 
less than one annual premium within any one 
policy year. 

(b) A company may do all the kinds of insur- 

ance authorized to be done by a company organ- 
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ized under the provisions of paragraph (c) of 
subsection 5, and paragraph (a) of subsection 7 
where its charter so permits when and if it meets 

the combined maximum requirements of said par- 
agraphs. The policyholders of such a company 
shall not be subject to any assessment liability. 

9. Any domestic, foreign or alien company li- 
censed to do business in North Carolina on Jan- 
uary 1, 1945, shall be permitted to continue to 
do the same kinds of business which it was au- 
thorized to do on such date without being re- 
quired to increase its capital and/or surplus, but 

the requirements of this section as to capital and 
surplus shall apply to such companies as a pre- 
requisite to writing additional lines of business. 
(Rev., s. 4729; 1899, c. 54, s. 26; 1903, c. 438, 
Sait; 4907; cy LOO sO 1S ic 40) sic? 3919295 

C} 284; 58.1 17)1945; cb 188650947) el Pers CiOS):6332!) 
The 1945 amendment rewrote this section. 

; The 1947 amendment inserted ‘21’ in subsection 3 and 
in paragraphs (a), (b) and (c) of subsection 5. 

§ 58-78. Capital stock fully paid in cash—The 
capital stock shall be paid in cash within twelve 
months from fhe date of the charter or certifi- 
cate of organization, and no certificate of full 

shares and no policies may be issued until the 
whole capital is paid in. A majority of the direc- 
tors shall certify on oath that the money has been 

paid by the stockholders for their respective 
shares and is held as the capital of the company 

invested or to be invested as required by § 58- 
77.54 CREYV.,))8<: 147803 1899, n0j9 5409872 274201945 0c. 

386; C. S,.6333.) 
Editor’s Note.—The 1945 amendment changed the num- 

ber referred to at the end of the section from 58-79 to 
58-77. 

§ 53-79. Investments; life.—I. Investments Spec- 
ified.mEvery domestic stock and mutual life insur- 

ance company must have and continually keep to 

the extent of an amount equal to its entire re- 
serves, as hereinafter defined, and entire capital, if 
any, and minimum required surplus, invested in: 

(a) Coin or currency of the United States of 
America, on hand or on deposit in a national or 
state bank or trust company or invested in the 
shares of any building and loan or savings and 
loan association, or invested in the shares of 
any federal savings and loan association. 

(b) Interest bearing bonds, notes, certificates 
of indebtedness, bills or other direct interest 
bearing obligations of the United States of 
America or of the Dominion of Canada or other 
interest bearing obligations fully guaranteed both 
as to principal and interest by the United States 
of America, or by the Dominion of Canada. 

(c) Interest bearing bonds of any state, Dis- 
trict of Columbia, territory or possession of the 
United States of America, or of any province 

of the Dominion of Canada, or of any county, 
or incorporated city of any state, District of Co- 
lumbia, territory or possession of the United 
States of America. 

(d) Interest bearing bonds of any commis- 
sion, authority or political subdivision having 
legal authority to issue the same of any state, 
District of Columbia, territory or possession of 
the United States of America or of any county 
or incorporated city of any state, District of 
Columbia, territory or possession of the United 
States of America. 
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(e) Federal farm loan bonds issued by federal 
land banks organized under the provisions of the 
act of congress known as the Federal Farm Loan 
Act. Interest bearing bonds, notes or other in- 
terest bearing obligations of any solvent corpora- 
tion organized under the laws of the United States 

of America or of the Dominion of Canada, or 

under the laws of any state, District of Columbia, 

territory or possession of the United States of 

America. Equipment trust obligations or certifi- 
cates or other secured instruments evidencing an 

interest in transportation equipment wholly or 

in part within the United States of America and 
a right to receive determined portions of rental, 
purchases or other fixed obligatory payments for 
the use or purchase of such transportation equip- 

ment. 

(f) Dividend paying stocks or shares of any 

corporation created or existing under the laws 

of the United States of America or of any state, 

District of Columbia, territory or possession of 

the United States of America; notwithstanding 

any provisions in this section to the contrary 
no company may invest more than ten per cent 

(10%) of its total admitted assets in stocks; and 
further provided, that no company may invest 
more than three per cent (3%) of its admitted as- 
sets in the stock or shares of any one corporation. 

The restrictions in this section do not apply to 
shares of building and loan or savings and loan 
associations or federal savings and loan associa- 

tions. 

(g) Loans secured by first mortgages, or deeds 
of trust, on unencumbered fee simple or improved 

leasehold real estate in the District of Columbia 
or in any state, territory or possession of the 

United States of America, to an amount not ex- 
ceeding sixty-six and two-thirds per cent (667%) 
of the fair market value of such fee simple or im- 

proved leasehold real estate. No loan may be 
made on leasehold real estate unless the lease has 
at least thirty years to run before its termination 
and the loan matures at least twenty years before 
expiration of the lease. Whenever such loans are 
made upon fee simple, or improved leasehold real 
estate which is improved by a building or build- 
ings, the said improvements shall be insured 

against loss by fire, and the fire insurance policies 

shall contain a standard mortgage clause and shall 

be delivered to the mortgagee as additional secu- 

rity for the said loan. 

Loans secured by first mortgages which the 

Federal Housing Administrator has insured or 

has made a commitment to insure, or invested 
in mortgage notes or bonds so insured, and 

neither the limitations of this section nor any 

other law of this state requiring security upon 
which loans shall be made, or prescribing the 
nature, amount or forms of such security, or lim- 

iting the interest rates upon loans, shall be 

deemed to apply to such insured mortgage loans. 
Loans secured by first mortgages, or deeds of 

trust, on unencumbered fee simple real estate in 

connection with which the Veterans Administra- 
tion of the United States has guaranteed, or has 
made a commitment to guarantee, a portion of 
the loan pursuant to the Service Men’s Readjust- 
ment Act of 1944, and amendments thereto, pro- 
vided the amount of any such loan, less the por- 
tion thereof guaranteed by said Veterans Admin- 
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istration, shall not exceed sixty-six and two-thirds 
per cent (6624%) of the fair market value of such 

real estate. : 
In all investments made upon mortgages, the 

evidence of the debt, if any, shall accompany the 

mortgage or deed of trust. 
(h) Ground rents in the District of Columbia 

or any state of the United States of America, 
provided, that in the case of unexpired redeema- 
ble ground rents the premiums paid, if any, shall 
be amortized over the period between date of ac- 
quisition and earliest redemption date or charged 
off at any time prior to redemption date; and in 
the case of expired redeemable ground rents the 
premium paid, if any, shall be charged off at the 
time of acquisition. Redeemable ground rents 
purchased at a discount shall be carried at an 
amount not greater than the cost of acquisition. 

(i) Collateral loans secured by pledge of any 
security named in sub-paragraphs (a), (b), (c), 
(d), (e), (f), (g) and (h); provided that the cur- 
rent market value of such pledged securities shall 
be at all times during the continuance of such 
loans at least twenty-five per cent (25%) more 

than the unpaid balance of the amount loaned on 

them. 

(j) Loans upon the policies of the company; 
provided that the total indebtedness against any 
policy shall not be greater than the loan value of 
such policy. 

(k) No domestic company may directly or in- 

directly acquire or hold real property except as 
follows: 

(1) Such land and buildings thereon in which 
it has its principal office and such real estate as 

shall be requisite for the convenient transaction 

of its own business; the amount invested in such 
real property shall not exceed ten per centum of 
the investing company’s admitted assets, but the 
commissioner may grant permission to the com- 
pany to invest in real property for such purpose 
in such increased amount as he may deem proper 
upon a hearing held before him. 

(2) Property mortgaged to it in good faith 
as security for loans previously contracted for 
for money due. 

(3) Property conveyed to it in satisfaction of 

debts previously contracted in the course of its 
dealings, or purchased at sales upon judgments, 
decrees, or mortgages obtained or made for such 

debts. 
(4) Additional real property and equipment in- 

cident to real property, if necessary or convenient 
for the purpose of enhancing the sale value of real 
property previously acquired or held by it under 
subsections (2) and (3) of this section and sub- 
ject to the prior written approval of the commis- 

sioner. 
(5) (A) Real estate acquired for the purpose of 

leasing the same to any person, firm, or corpo- 
ration, or real estate already leased under the fol- 

lowing conditions: 
a. (1) where there has already been erected on 

said property a building or other improvements 
satisfactory to the purchaser, or (2) where the 
lessee shall at its own cost erect thereon, free of 
liens, a building or other improvements satisfac- 
tory to the lessor, or (3) where the lessor under 
the terms and conditions of a lease executed and 
entered into simultaneously with the purchase of 
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the property agrees to erect a building or other 
improvements on said property; 

b. that the said. improvements shall remain on 

the said property during the period of the lease, 
and in cases where the said improvements are put 

upon said property at the cost of the lessee the 
said improvements at the termination of the lease 
shall vest, free of liens, in the owner of the real 

estate; 

c. that during the term of the lease the tenant 
shall keep and maintain the said improvements 
in good repair. Real estate acquired pursuant to 

the provisions of this subsection (A) shall not be 
treated as an admitted asset unless and until the 
improvements herein required shall have been 
constructed and the lease agreement entered into 
in accordance with the terms of this subsection, 

nor shall real estate acquired pursuant to this sub- 
section (A) be treated as an admitted asset in 

an amount exceeding the amount actually invested 
reduced each year by equal decrements sufficient 
to write off at least seventy-five per cent (75%) of 
the investment at the normal termination of the 
lease or at the end of thirty years should the term 
of the lease be for a longer period. The total in- 

vestments of any company under this subsection 

(A) shall not exceed four per cent of its assets, 

nor more than fifty per cent (50%) of its capital 

and surplus whichever is less. 
(B) Subject to approval of the commissioner, 

real estate for recreation, hospitalization, conva- 
lescent and retirement purposes of its employ- 
ees. Such investment under this subsection (B) 
shall not exceed five per cent (5%) of the com- 

pany’s surplus. 
(C) No investment shall be made by any com- 

pany pursuant to this subsection (5) which will 
cause such company’s investment in all real prop- 
erty owned or held by it directly or indirectly to 
exceed ten per cent (10%) of its assets. 

(6) It is unlawful for any such incorporated 
company to purchase or hold real estate in any 
other case or for any other purpose. Real estate 
acquired under subsections (1) and (5)(B) of this 
section which has ceased to be used or to be nec- 
essary for the purposes stated therein shall be 
sold within five years thereafter, unless the com- 
pany procures a certificate from the commissioner 
that the interest of the company will materially 

suffer by a forced sale of such real estate in which 
event the time for the sale may be extended to 
such a time as the commissioner may direct in the 
certificate. Any real estate acquired under sub- 

sections (2), (3) and (4) of this subsection (k) 
shall be sold within five years after the company 
has acquired title thereto; provided, that the 
commissioner may in his discretion extend the 

five year period as provided herein above. Any 
real estate acquired under subsection (5)(A) of 
this section shall within five years after the termi- 
nation or expiration of such lease be sold or re- 
leased for an additional term pursuant to the pro- 
visions of subsection (5)(A); provided, that the 
commissioner may in his discretion extend the 
five year period as provided herein above. Noth- 

ing contained herein prevents any insurance com- 
pany from improving or conveying its real estate, 
notwithstanding the lapse of five years without 
having procured such certificate from the com- 
missioner. 
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(1) Interest, rents or other fixed income due 
and accrued on any of the investments named in 

sub-paragraphs (a), (b), (c), (d), (e), (g), (h), 
(i), (j) and (k) pursuant to regulations promul- 

gated by the commissioner. 
(m) To the extent necessary to satisfy the in- 

vestment requirements as to reserves and entire 

capital, if any, and minimum required. surplus, no 
company shall make any investment in or loan 
on any of the securities mentioned in this section, 

which are in default as to principal or interest or 
as to which the dividend on the last preceding 
dividend date has been passed. 

II. General Provisions—(a) The entire re- 
serves of a domestic life insurance company, as 

used in this section, shall be the sum of: 
Net present value of all outstanding policies in 

force (less reinsurance); reserves for accidental 
death benefits and total and permanent disability 
benefits (less reinsurance); present value of sup- 
plementary contracts and including dividends left 
with the company to accumulate at interest; lia- 
bility on policies cancelled and not included in 
“net reserve” upon which a surrender value may 
be demanded, and policy claims and losses out- 
standing, less amount of net uncollected and de- 
ferred premiums. 

(b) No investment or loan, except loans made 
on the company’s own policies, shall be made by 
any domestic insurer unless the same be author- 
ized or approved by the board of directors, or by 
a committee appointed by the board and charged 
with the duty of supervising or making such in- 
vestment or loan. The minutes of any such com- 
mittee shall be recorded and a report shall be sub- 

mitted to the board of directors. 

(c) No life insurance company doing business 
in this state shall make any loan to any director 
or officer of such insurer, either directly or indi- 
rectly; nor shall such insurer make any loan to 

any other corporation or business unit in which 
such officer or director is substantially interested; 
nor shall any such director or officer accept any 
such loan directly or indirectly. 
No director or officer of any such insurance 

company doing business in this state shall receive 
any money or valuable thing either directly or in- 
directly, or through any substantial interest in 
any other corporation or business unit, for nego- 
tiating, procuring, recommending or aiding in any 
ourchase or sale of property or loan from such 
insurer nor be pecuniarily interested either as 
principal, co-principal, agent or beneficiary, in any 
such purchase, sale or loan, nor shall any finan- 
cial obligation of any such director or officer be 
guaranteed by such insurer. 

Nothing contained in this section shall be con- 
strued as prohibiting a director or officer of any 
such insurance company or fraternal benefit so- 

ciety from receiving the usual salary, compensation or 
emoluments for services rendered in the ordinary 

course of his duties as a director or officer, if such 
salary, compensation or emoluments be authorized 
by vote of the board of directors of such in- 
surer, nor as prohibiting the payment to a di- 
rector or officer of any such insurer who is a 
licensed attorney at law of a fee or fees in con- 

nection with loans made by any such insurer if 
and when such fees are paid by the borrower and 
do not constitute a charge against any such in- 



129 ] 1949 SUPPLEMENT 

surer; and, provided, that nothing herein con- 
tained shall prevent a life insurance corporation 
from making a loan upon a policy held therein by 
the borrower not in excess of the net value 
thereof. 

A substantial interest in any corporation or 

business unit is defined to mean an interest equiv- 
alent to ownership or control by a director or 
officer or the aggregate ownership or control by 
all directors and officers of the same insurance or 
surety company or fraternal benefit society, of ten 
per centum or more of the stock of such corpo- 
ration or business unit. 

(d) When any of the investments mentioned in 
this section and held by any domestic insurer are 
of doubtful value, or without ascertainable value 
on a public exchange, unless the company by 
placing some of them upon the market and ob- 
taining a bona fide offer therefor shall so estab- 
tablish a value, the commissioner shall have the 
authority to cause the same to be appraised and 
such appraisement shall be taken to be the true 
value thereof. In such case, the appraisement 
shall be made by two disinterested and competent 
persons, one to be appointed by the commissioner 

and one to be appointed by the company; in the 
event these two fail to agree, they shall appoint 
a third disinterested and competent person and 
the estimate of the value of such investment as 
arrived at by these three shall be taken to be the 
true value thereof. 

(e) When any of the investments mentioned in 
this section shall default in the payment of inter- 
est or dividends after having been purchased by 
the company, such investments shall thereafter 

be carried at their respective market values or at 
valuations fixed in accordance with regulations 
promulgated by the commissioner. 

(f) The investments made by domestic compa- 
nies on and after the effective date of this act shall 
be in accordance with the provisions of this sec- 
tion, and any investments made prior to the effec- 
tive date of this act shall be made to conform to 
the requirements of this article by not later than 
three years after the effective date of this section, 
but the commissioner may, on application by the 
company extend the time for such conformance 
for each period or periods as he may deem proper 
on the showing made, if he is satisfied that such 

company will suffer materially by the forced sale 
of any securities or property not conforming; and 
the commissioner shall grant a hearing to the 
company upon request. 

(g) Notwithstanding any provision of this chap- 
ter to the contrary, domestic insurance companies 

may be authorized by their charter to own, main- 
tain and operate radio and television stations; 
provided, no such company may make any in- 
vestment in the ownership, maintenance and op- 
eration of such stations in an amount greater than 
fifty per cent (50%) of the excess of its surplus 
over the minimum surplus required for the organi- 
zation cf such company. 

TII. Other Investments; Investments Unlaw- 

fully Acquired.—After satisfying the requirements 
hereinbefore set forth any funds of any domes- 

tic company in excess of its entire capital, if any, 
and minimum required surplus and reserves as 
defined in subdivision II (a) of this section shall 
be invested in such other securities or in any such 
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safe manner as may be approved by the com- 
missioner. 

Whenever it appears by examination as author- 
ized by law that an insurance company organized 
under the laws of this state has acquired any in- 
vestments in violation of the law in force at the 
date of such acquisition it is the duty of the ¢om- 

missioner to disallow the amount of such invest- 
ments, if wholly ineligible, or the amount of the 
value thereof in excess of any limitation pre- 
scribed in the law and to deduct such amount as 
a non-admitted asset of such company. In any 
determination of the financial condition of any 
such company such amount shall be deducted as 
a non-admitted asset of such company. 

IV. Investments of Foreign and Alien Com- 
panies——1. The commissioner may refuse a new 
or renewal license to any foreign company if he 
finds that its investments do not comply in sub- 
stance with the investment requirements and lim- 
itations imposed by this section upon like domes- 

tic companies wherever authorized to do the 
same kind or kinds of insurance business. 

2. No alien company shall be authorized to do 
business in this state unless its general state de- 
posits and its trusteed assets comply in sub- 

stance with the requirements and limitations of 
this section applicable to like domestic companies 
wherever authorized to do the same kind or kinds 
of insurance business, except that foreign invest- 
ments shall be allowed to the following extent 
only: 

(a) Bonds, notes or other evidences of indebt- 

edness issued or guaranteed by the government 
of the country in which such alien company was 

organized or by any province or other major po- 

litical subdivision thereof and not in default as to 
principal or interest in an amount not exceeding 
the minimum capital required of a domestic stock 
company wherever authorized to do the same kind 
or kinds of insurance business. 

(b) Bonds, notes or other valid and legally 
authorized obligations issued, assumed or guaran- 
teed by the Dominion of Canada or any province 
thereof or other political subdivisions, and such 
securities of corporations of the Dominion of 

Canada as may be approved by the commissioner 

which are not in default as to principal or inter- 
est not exceeding ten per cent of the total ad- 
mitted assets of the United States branch of such 
company. (Rev., s. 4731; 1899; ¢.°54; s. 27; 1907, 

CHI PL IOT YC. G9GteL Oil 9G, ozs ols, cs 200) 61923) 

c. 73s 1925) c.°187; 1945; 'c.' 386; 1947) c. 973812! C. 
S. 6334.) 

Editor’s Note.—The 1945 amendment effective March 6, 
1945, repealed the former section and inserted in lieu thereof 
this and the following. section. 
The 1947. amendment substituted “entire capital’? for 

“minimum required capital’? in paragraph (m) of subsec- 
tion I; and in subsection III, line three, it substituted the 
words “its entire’ for the words “the amount of such nec- 
essary minimum”. 

§ 58-79.1. Investments; fire, casualty and mis- 
cellaneous. —I. Minimum Capital Investments.— 

Before investing any of its funds in any other 
classes of securities or types of investments, every 

domestic stock insurance company other than a 
life insurance company or a fraternal benefit as- 
sociation, shall to the extent of an amount equal 

in value to the minimum capital required by law 
for a domestic stock corporation authorized to 
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transact the same kinds of insurance, invest its 

funds only in securities of the classes described 

in this section and which are not in default as to 

principal or interest. Every domestic mutual in- 

surance company, other than a life insurance 

company, before investing any of its funds in any 

other classes of securities or types of investment, 

shall invest its funds only in such securities to 

the extent of an amount equal in value to the 

minimum assets or surplus required of such com- 

pany by the laws of North Carolina. Investments 

equal in value to such an amount and of the kind 

or kinds hereinafter prescribed in this section 

shall at all times be maintained free and clear 

from any lien or pledge other than as impressed 

upon a deposit with any government within the 

United States or upon trusteed assets held in 

trust for the security of all its policyholders and 

creditors. Minimum capital investments of such 

an insurer shall consist of the following classes 

of securities and not less than sixty per cent of 

the total amount of the required minimum capi- 

tal investments shall consist of the classes speci- 

fied in sub-paragraphs (a) and (b) following: 

(a) Bonds, or other evidences of indebtedness 

of the United States of America or of any of its 

agencies when such obligations are guaranteed as 

to principal and interest by the United States of 

America. 
(b) Bonds, or stocks or other evidences of in- 

debtedness which are direct obligations of the 

state of North Carolina or of any county, district 

or municipality thereof. 
(c) Bonds, or other evidences of indebtedness 

which are direct obligations of any state of the 

United States. 
(d) Mortgage loans or deeds of trust as speci- 

fied in sub-paragraphs (a) or (c) of subdivision 

6 of subsection III on property located in this 

state. 
(e) Ground rents as specified in subdivision 

7 of subsection III. 

Il. Reserve Investments Required.—1. After 

satisfying requirements for minimum capital in- 

vestments specified in subsection I, any domes- 
tic stock or mutual insurance company other 
than a life insurance company or a fraternal ben- 
efit association, may invest its funds in, or other- 

wise acquire, or loan upon, only the classes of 
reserve investments as specified in subsection 
III, unless it shall at all times have and main- 
tain cash and such reserve investments (includ- 
ing its minimum capital investments), free from 

any lien or pledge, which, when valued in ac- 
cordance with the provisions of this act, shall 

be at least equal in amount to fifty per centum 
of the aggregate amount of its unearned pre- 
mium and loss reserves as shown by its last 
sworn statement, annual or quarterly on file with 
the commissioner. The term “lien or pledge” as 
used in this subsection shall not include any de- 
posit of securities or cash with any government, 
nor trusteed assets, held in trust for the benefit 
or protection of all or any class of the policy- 
holders, or policyholders and creditors, of such 

insurer. 
2. No securities or other investments shall be 

eligible for purchase or acquisition under this 
section unless they are interest bearing or in- 
come paying, but defaults in interest or income 
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occurring subsequent to such purchase or acqui- 
sition shall not affect the allowance thereof as an 
admitted asset at the market value thereof un- 
less otherwise specificaily provided in this act. 

3. Nothing contained in this subsection shall 
prohibit the acquisition by an insurer of other 
securities of property if distributed to it as a div- 
idend or if acquired by it pursuant to a lawful 
plan of reorganization, or if acquired by it pur- 
suant to a lawful and bona fide agreement of bulk 
reinsurance or consolidation. 

4. Any domestic stock or mutual insurance 
company other than a life insurance company or 
a fraternal benefit association, which has invest- 
ments fully complying with the requirements of 
subdivision 1 of this subsection may acquire 
investments eligible under the provisions of sub- 
section IV. Any such insurer whose investments 
do not fully comply with such requirements may, 
during a period of ten years from the effective 
date of this act, acquire such additional kinds of 

securities if acquired in substitution for other 

securities heretofore lawfully acquired by it and 
if such substitution results in a net reduction in 
the aggregate amount of the insurer’s investments 
in securities not eligible under subsection III. 

III. Classes of Reserve Investments.— The re- 
serve investments of every domestic stock and 
mutual insurance company, other than a life insur- 
ance company or a fraternal benefit association, 

shall consist of the following: 
1. Bonds or other evidences of indebtedness, 

not in default as to principal or interest, which 
are valid and legally authorized obligations issued, 
assumed or guaranteed by the United States of 
America or by any state thereof or by any ter- 
ritory or possession of the United States or by 
the District of Columbia, or by any county, city, 
town, village, municipality or district therein or 
by any political subdivision thereof or by any 
civil division or public instrumentality of one or 
more of the foregoing, if by statutory or other 

legal requirements applicable thereto, such ob- 
ligations are payable, as to both principal and in- 

terest, from taxes levied or by such law required 
to be levied upon all taxable property or all tax- 
able income within the jurisdiction of such gov- 
ernmental unit or from adequate special revenues 
pledged or otherwise appropriated or by such law 
required to be provided for the purpose of such 
payment, but not including any obligations paya- 
ble solely out of special assessments on properties 
benefited by local improvements. 

2. Obligations, other than those eligible for in- 
vestment under subdivision 6, issued, assumed, 
or guaranteed by any solvent institution created 

or existing under the laws of the United States 
or of any state, district or territory thereof, which 
are not in default as to principal or interest, and 
which are qualified under any of the following 
paragraphs: 

(a) Obligations which are secured by adequate 
collateral security and bear fixed interest and if 

during each of any three, including the last two, 
of the five fiscal years next preceding the date of 
acquisition by such insurer, the net earnings of 
the issuing, assuming or guaranteeing institution 
available for its fixed charges, as hereinafter de- 
fined, shall have been not less than one and one- 

quarter times the total of its fixed charges for 

é 
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such year, or obligations which, at the date of 
acquisition by such insurer, are adequately secured 
and have investment qualities and characteristics 
wherein the speculative elements are not pre- 
dominant. In determining the adequacy of col- 
lateral security, not more than one-third of the 

total value of such required collateral shall con- 
sist of stock other than stock meeting the require- 
ments of subdivision III. 

(b) Fixed interest bearing obligations, other 
than those described in paragraph (a) if the net 
earnings of the issuing, assuming or guarantee- 
ing institution available for its fixed charges for 
a period of five fiscal years next preceding the 
date of acquisition by such insurer shall have 
averaged per year not less than one and one- 
half times its average annual fixed charges ap- 
plicable to such period and if during the last year 

of such period such net earnings shall have been 
not less than one and one-half times its fixed 
charges for such year. 

(c) Adjustment, income or other contingent in- 
terest obligations if the net earnings of the issu- 

ing, assuming or guaranteeing institution availa- 
ble for its fixed charges for a period of five fiscal 
years next preceding the date of acquisition by 
such insurer shall have averaged per year not 
less than one and one-half times the sum of its 
average annual fixed charges and its average an- 
nual maximum contingent interest applicable to 
such period and if during each of the last two 
years of such period such net earnings shall have 
been not less than one and one-half times the sum 
of its fixed charges and maximum contingent in- 
terest for such year. 

Within the meaning of this act the term ‘obli- 
gation” shall include bonds, debentures, notes or 

other evidences of indebtedness; the term “insti- 
tution” shall include a corporation, a joint stock 
association and a business trust. The term “net 
earnings available for fixed charges” shall mean 

net income after deducting operating and main- 

tenance expenses, taxes other than federal and 
state income taxes, depreciation and depletion, 
but excluding extraordinary non-recurring items 
of income or expense appearing in the regular 
financial statements of the issuing, assuming or 

guaranteeing institutions. he ot'térms) “fixed 
charges” shall include interest on funded and 
unfunded debt amortization of debt discount, and 
rentals for leased properties. If net earnings are 
determined in reliance upon consolidated earnings 
statements of parent and subsidiary institutions, 

such net earnings shall be determined after pro- 
vision for income taxes of subsidiaries and after 
proper allowance for minority stock interest, if 
any; and the required coverage of fixed charges 
shall be computed on a basis including fixed 
charges and preferred dividends of subsidiaries 
other than those payable by such subsidiaries to 
the parent corporation or to any other of such 
subsidiaries, except that if the minority common 
stock interest in the subsidiary corporation is sub- 
stantial, the fixed charges and preferred dividends 
may be apportioned in accordance with regula- 

tions prescribed by the commissioner. 
In applying the earnings tests under this act 

to any issuing, assuming or guaranteeing institu- 
tion, whether or not in legal existence during the 
whole of such five years next preceding the date 
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of investment by such insurer, which has at any 
time or times during such five year period ac- 
quired the assets of any other institution or in- 
stitutions by purchase, merger, consolidation or 
otherwise, substantially as an entirety, or has 
been reorganized pursuant to the bankruptcy law, 
the earnings of such ofher predecessor or con- 
stituent institutions, or of the institution so re- 
organized, available for interest and dividends for 
such portion of such period as shall have pre- 
ceded such acquisition, or such reorganization 
may be included in the earnings of such issuing, 

assuming or guaranteeing institution for such portion 
of such period as may be determined in accordance 
with adjusted or pro forma consolidated earnings 
statements covering such portion of such period and 

giving effect to all stocks or shares outstanding 
and all fixed charges existing, immediately after 
such acquisition, or such reorganization. 

3. Preferred or guaranteed stocks or shares of 
any solvent institution, created or existing under 
the laws of the United States or of any state, dis- 
trict or territory thereof, if all of the prior obli- 
gations, and prior preferred stocks, if any, of such 
institution at the date of acquisition by such in- 
surer are eligible as investments under this sec- 
tion; and if qualified under paragraph (a) or par- 
agraph (b) following: 

(a) Preferred stocks or shares shall be deemed 
qualified if both of the following requirements are 
met: (a-1) the net earnings of such institution 
available for its fixed charges for a period of five 
fiscal years next preceding the date of acquisi- 
tion by such insurer shall have averaged per year 
not less than one and one-half times the sum of 
its average annual fixed charges, if any, its aver- 
age annual maximum contingent interest if any, 
and its average annual preferred dividend re- 
quirements applicable to such period; and (a-2) 
during each of the last two years of such period 
such net earnings shall have been not less than 

one and one-half times the sum of its fixed 
charges, contingent interest and preferred divi- 

dend requirements for such year. The term “pre- 
ferred dividend requirements” shall be deemed 
to mean cumulative or non-cumulative dividends 
whether paid or not. 

(b) Guaranteed stocks or shares shall be 
deemed qualified if the assuming or guaranteeing 
institution meets the requirements of paragraph 
(b) of subdivision 2 of subsection III construed 
so as to include as a fixed charge the amount of 
guaranteed dividends of such issue or the rental 
covering the guarantee of such dividends. 

4, (a) Certificates, notes or other obligations 
issued by trustees or receivers of any institution 
created or existing under the laws of the United 
States or of any state, district or territory thereof, 
which, or the assets of which, are being admin- 

istered under the direction of any court having 
jurisdiction, if such obligation is adequately se- 
cured as to principal and interest. 

(b) Equipment trust obligations or certificates 
which are adequately secured or other adequately 
secured instruments evidencing an interest in 
transportation equipment wholly or in part within 
the United States and a right to receive deter- 
mined portions of rental, purchase or other fixed 
obligatory payments for the use or purchase of 
such transportation equipment. 
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5. Bank and bankers’ acceptances and other 
bills of exchange of the kind and maturities made 

eligible, pursuant to law, for purchase in the open 

market by federal reserve banks. 

6. (a) Bonds or evidences of indebtedness other 

than those described in subdivision 2 of sub- 

section III which are secured by first mortgages 
or deeds of trust upon unencumbered fee simple 
or improved leasehold real property located in the 
United States. Real property shall not be deemed 
to be encumbered within the meaning of this 
section, by reason of the existence of instruments 

reserving mineral, oil or timber rights, rights of 
way, sewer rights, rights in walls, nor by reason 
of any liens for taxes or assessments not yet 
due, nor by reason of building restrictions or other 
restrictive covenants, nor when such real prop- 
erty is subject to lease under which rents or 
profits are reserved to the owner, if in any event 
the security for such loan is a first lien upon such 

real property and if there is no condition or right 
of re-entry or forfeiture, under which such lien 
can be cut off, subordinated or otherwise dis- 
turbed. No such mortgage Joan or loans made 

or acquired by any insurer on any one property 

shall, at the time of investment by the insurer, 

exceed two-thirds of the value of the real prop- 
erty securing the same. No such mortgage loan 
or loans shall be made or acquired by an insurer 
except after an appraisal made by an appraiser for 

the purpose of such investment. No such mort- 
gage loan made or acquired by an insurer which 
is a participation or a part of a series or issue 

secured by the same mortgage or deed of trust 

shall be a lawful investment under this paragraph 
unless the entire series or issue which is secured 
by the same mortgage or deed of trust is held 

by such insurer or unless the insurer holds a sen- 
ior participation in such mortgage or deed of 

trust giving it substantially the rights of a first 
mortgagee. Except as otherwise provided in this 
act, no domestic stock or mutual insurance com- 

pany, other than a life insurance company or a 
fraternal benefit association, shall invest in or 
loan upon the security of any one property more 

than twenty-five thousand dollars or more than 
two per centum of its total admitted assets, 

whichever is the greater. In no event shall the 
total investments of any such insurer in the kinds 
permitted under this subdivision exceed forty per 
centum of its total admitted assets. 

(b) Purchase money mortgages or like securities 

received by it upon the sale or exchange of real 

- property acquired pursuant to subdivision 8 of 

this subsection ITI. 
(c) Bonds or notes secured by mortgage or 

trust deed guaranteed or insured by the Federal 
Housing Administration under the terms of an 
act of congress of the United States of June 

twenty-seventh, nineteen hundred thirty-four, en- 
titled the “National Housing Act,” as heretofore 

or hereafter amended. 

7. Ground rents in the District of Columbia or 
any state of the United States of America, pro- 
vided, that in the case of unexpired redeemable 
ground rents the premium paid, if any, shall be 
amortized over the period between date of ac- 
quisition and redemption date; and in the case of 
expired redeemable ground rents the premium 
paid, if any, shall be charged off at the time of 
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acquisition. Redeemable ground rents purchased 
at a discount shall be carried at an amount not 
greater than the cost of acquisition. 

8. Real estate only if acquired or used for the 

following purposes in the following manner: 
(a) The land and the building thereon in which 

it has its principal office or offices. 

(b) Such as shall be requisite for its conven- 
ient accommodation in the transaction of its busi- 

ness. 
(c) Such as shall have been acquired in satis- 

faction of loans, mortgages, liens, judgments, de- 
crees or other debts previously owing to such in- 
surer in the course of its business. 

(d) Such as shall have been acquired in part 
payment of the consideration on the sale of real 
property owned by it, if each such transaction 
shall have effected a net reduction in the com- 
pany’s investment in real property. 

(e) Additional real property and equipment in- 
cident to real property, if necessary or conven- 

ient for the purpose of enhancing the sale value 
of real property previously acquired or held by it 
pursuant to the provisions of paragraph (c) or 
(d) of this subdivision 8. 

All real property acquired pursuant to para- 
graphs (a) and (b) of this subdivision shall be 
disposed of within five years after it shall have 
ceased to be necessary for the convenient accom- 
modation of such insurer in the transaction of its 
business, and all real property acquired pursu- 

ant to paragraphs (c), (d) and (e) of this sub- 
division shall be disposed of within five years 
after the date of acquisition, unless in either case 
the commissioner shall certify that the interests 
of the insurer will suffer materially by the forced 
sale thereof, in which event the time for disposal 

of such real property may be extended for such 

time as the commissioner shall prescribe in such 
certificate. No real property shall be acquired by 
any domestic stock or mutual insurance company 
other than a life insurance company or a frater- 
nal benefit association, pursuant to paragraphs 
(a), (b), (d) or (e) of this subdivision 8, ex- 
cept with the approval of the commissioner. 

9. (a) Any domestic stock or mutual insurance 
company, other than a life insurance company or 
a fraternal benefit association, may invest in, or 
otherwise acquire or loan upon, bonds, notes or 
other evidences of indebtedness which’ are valid 
and legally authorized obligations issued, assumed 
or guaranteed by the Dominion of Canada or any 

province thereof and which are not in default as 
to principal or interest; but the aggregate amount 
of such investments which are held at any time 
by any such insurer, together with all Canadian 
investments held by it pursuant to the following 
paragraph (b) shall not exceed ten per cent of 
its total admitted assets, except where a greater 
amount is permitted pursuant to the following 
paragraph (b), in which case the provisions of 
this subdivision shall not be applicabie. 

(b) Any domestic stock or mutual insurance 
company, other than a life insurance company or 
a fraternal benefit association, which is author- 

ized to do business in a foreign country or pos- 
session of the United States or which has out- 
standing insurance or reinsurance contracts on 
risks located in a foreign country or possession 
of the United States, may invest in, or otherwise 
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acquire or loan upon securities and investments 

in such foreign country or possession which are 
substantially of the same kinds, classes and in- 
vestment grades as those eligible for investment 
under the foregoing subdivisions of this subsec- 
tion; but the aggregate amount of such invest- 
ments in a foreign country or a possession of the 
United States and of cash in the currency of such 
country or possession which is at any time held 
by such insurer shall not, except as provided in 
the next preceding paragraph (a), exceed one and 
one-half times the amount of its reserves and 
other obligations under such contracts or the 
amount which such insurer is required by law to 
invest in such country or possession, whichever 

shall be greater. 
10. Stock and debentures, or either, of any 

housing company organized under the public 
housing law of this state, to the extent and upon 
such conditions as may be authorized by the com- 
missioner, provided all of the stock of such hous- 
ing company has been or is to be originally is- 

sued to one or more insurance companies. 
IV. Residue and Surplus Fund Investments.— 

After satisfying the requirements for minimum 
capital investments, any domestic stock or mu- 
tual insurance company, other than a life insur- 

ance company or fraternal benefit association, 

which has accumulated and maintains reserve 
investments as required in subsection II, may in- 

vest any portion of the remainder of its funds in, 
or otherwise acquire or loan upon, any of the 
classes of investments eligible under subsection 
III and any stock or shares, bonds or obligations, 

including voting trust certificates, certificates of 
deposit, interim receipts, and other similar instru- 

ments representing stock or shares, bonds or ob- 
ligations eligible hereunder, or in investments in 
loans made by banks or trust companies secured 

by the assignment of cash surrender values of at 
least equal amount, in life insurance policies is- 

sued by life insurance companies licensed to do 
business in the state of North Carolina, except 
the following prohibited investments: 

(1) Obligations, stock or other securities of any 
corporation, association or other business unit 
which is insolvent at the time of such acquisition 
or loan, except securities eligible for investment 

under subsection ITI. 
(2) Any mortgage or deed of trust, or any real 

property or any interest therein, which does not 
come within the class of investments specified in 

subdivisions 6 and 7 of subsection III. 
(3) Any capital stock of the investing insurer. 
(4) Stocks, bonds or other securities issued by 

any corporation, if a majority of the outstanding 
stock of such corporation, or a majority of the 

stock having voting powers of such corporation 
is, or will be after such acquisition, directly or 
indirectly owned by such insurer or by or through 
one or more of its officers or directors holding 
the same, for the benefit of such insurer or of its 

stockholders, or owned by a parent corporation 

or subsidiary of such insurer, parent corporation 

or subsidiary thereof, or owned by any combi- 

nation of the insurer, its parent corporation, its 

subsidiaries or its stockholders. Nothing con- 

tained in this paragraph shall be deemed to pre 

vent any investment in the stock, bonds or other 
securities of a corporation organized exclusively 
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to hold and operate real estate acquired by such 
insurer in accordance with and subject to the 
provisions of subsection III, nor an investment 

in the stock of another insurance corporation nor 
an investment in stocks, bonds or other securi- 
ties of any corporation which is engaged exclu- 
sively in a kind of business properly incidental 
to the insurance business of sttch insurer, includ- 
ing an investment in securities of any corpora- 
tion engaged in the financing of insurance premi- 
ums, or in such incidental business and the busi- 
ness of holding and operating real estate. 

(5) Stocks, bonds or other securities issued by 
a corporation, other than an insurance corpora- 

tion, having more than twenty per centum of its 
assets invested in insurance company stocks di- 
rectly or indirectly, including proportionate equi- 
ties or interest in insurance company stocks held 

through any intermediate subsidiary or subsidia- 

ries of such issuing corporation. 
(6) Stocks, bonds or other securities issued by 

a corporation, other than an insurance corpora- 
tion, if a majority of the stock having voting pow- 
ers of such issuing corporation is owned directly 

or indirectly by or for the benefit of one or more 

officers or directors of such insurer. 

(7) Foreign investments, meaning stocks or 
shares, bonds or obligations of any person or gov- 
ernmental or business unit of or in a foreign 

country or any subdivision thereof, except such as 
conform substantially with the limitations im- 

posed by this subsection upon like domestic in- 

vestments; but the aggregate amount of foreign 

investments held by such insurer under this sub- 
division of subsection IV and under subdivision 
9 of subsection III shall not exceed ten per 
centum of its total admitted assets or one and 
one-half times the amount of its reserves and 
other obligations under such contracts or the 

amount necessary to enable it to establish and 

carry on an insurance business in such foreign 
country, directly or through a subsidiary corpora- 

tion, whichever shall be greater. 
(8) Any investment which is found by the 

commissioner to be against public policy or de- 
signed to evade any prohibition of this act. Noth- 
ing contained herein shall be deemed to prohibit 
any such insurer from accepting securities, oth- 
erwise ineligible, which may be distributed pur- 

suant to any plan of reorganization or dissolution. 
V. Limitation of Investments.—Except as more 

specifically provided in this act, no domestic 
stock or mutual insurance company, other than 

a life insurance company or fraternal benefit as- 
sociation, shall have more than ten per cent of 

its total admitted assets invested in, or loaned 
upon the securities of any one institution; but this 

restriction shall not apply to the classes of gov- 
eramental obligations (including those eligible 

under paragraph (c), subdivision 6 of subsection 
[{I) eligible for minimum capital investments of 

such insurer nor to investments in stocks of other 

insurance companies, No domestic stock or mu- 
tual insurance company, other than a life insur- 

ance company or fraternal benefit association shall 
hereafter acquire any real property of the kind or 
kinds specified in paragraphs (a) and (b) of sub- 
division 8 of subsection III, if the value of such 

real property, together with the value of all such 
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real property then held by it, exceeds ten per 
centum of its total admitted assets. 

VI. Disposal or Reduction of Investments Un- 

lawfully Acquired—Every domestic stock and 
mutual insurance company, other than a life in- 

surance company or fraternal benefit association, 

shall dispose of any investments acquired in vio- 
lation of the law in force at the date of such ac- 
quisition, and in any determination of the finan- 
cial condition of any such insurer, the amount of 
the value of such investments, if wholly ineligi- 
ble, or the amount of the value thereof in excess 
of any limitation prescribed in this act, shall be 
deducted as an unadmitted asset of such insurer. 

VII. Investments of Foreign and Alien In- 

surers.—(1) The commissioner may refuse a new 
or renewal license to any foreign insurer, if he 

finds that its investments do not comply in sub- 
stance with the investment requirements and limi- 

tations imposed by this act upon like domestic in- 
surers hereafter organized to do the same kind or 
kinds of insurance business. The commissioner 
may recognize like securities of the home state of 
a foreign insurer as minimum capital investments 
in lieu of the securities specified in sub-paragraphs 
(b) and (d) of subsection I. 

(2) No alien insurer shall be authorized to do 
business in this state unless its general state de- 
posits and its trusteed assets comply in substance 

with the requirements and limitations of this act 
applicable to like domestic insurers hereafter or- 
ganized to do the same kind or kinds of insurance 
business, except that foreign investments shall be 
allowed to the following extent only: 

(a) Bonds, notes or other evidences of indebt- 
edness issued or guaranteed by the government 

of the country in which such alien insurer was 
organized or by any province or other major po- 
litical subdivision thereof and not in default. as 
to principal or interest, may be recognized as 
reserve investments under subsection III in an 
amount not exceeding the minimum capital re- 
quired of a domestic stock insurer hereafter or- 
ganized to do the same kind or kinds of insur- 
ance business. 

(b) Bonds, notes or other valid and legally au- 
thorized obligations issued, assumed or guaran- 
teed by the Dominion of Canada or any province 
thereof which are not in default as to principal 
or interest may be included in the trusteed as- 

sets of such alien insurer in an amount not ex- 
ceeding ten per cent of the total admitted assets 

of the United States branch of such insurer. 

VIII. Valuation of Investments—(1) The in- 
vestments of every stock and mutual insurance 

company, other than a life insurance company 
or a fraternal benefit association, authorized to 
do business in this state, except securities sub- 
ject to amortization and except as otherwise 
provided in this act, shall be valued, in the dis- 
cretion of the commissioner, at their market 
value, or at their appraised value, or at prices 
determined by him as representing their fair 

market value. If the commissioner finds that in 
view of the character of investments of any such 
insurer authorized to do business in this state it 
would be prudent for such insurer to establish a 
special reserve for possible losses or fluctuations 
in the values of its investments, he may require 
such insurer to establish such reserve, reasonable 
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in amount, and may require that such reserve be 

maintained and reported in any statement or re- 

port of the financial condition of such insurer. 
The commissioner may, in connection with any 

examination or required financial statement of an 
authorized insurer require such insurer to furnish 

him a complete financial statement and audited 

report of the financial condition of any corpora- 
tion of which the securities are owned wholly or 
partly by such insurer and may cause an exami- 
nation to be made of any subsidiary or affiliate 
of such insurer. 

(2) The stock of an insurance company shall 
be valued at its book value as shown by its last 
annual statement or the last report on examina- 

tion, whichever is more recent. The book value 
of a share of common stock of an insurance com- 
pany shall be ascertained by dividing (a) the 
amount of its capital and surplus less the value 

of all of its preferred stock, if any, outstanding, 
by (b) the number of shares of its common stock 
issued and outstanding. Notwithstanding the 

foregoing provisions, an insurer may, at its op- 
tion, value its holdings of stock in a subsidiary 
insurance company in an amount not less than 

acquisition cost if such acquisition cost is less than 
the value determined as hereinbefore provided. 

(3) Real estate acquired by foreclosure or by 
deed in lieu thereof, in the absence of a recent 

appraisal deemed by the commissioner to be re- 
liable, shall not be valued at, an amount greater 
than the unpaid principal of the defaulted loan at 
the’ date of such foreclosure or deed, together 
with any taxes and expenses paid or incurred by 
such insurer at such time in connection with such 
acquisition (but not including any uncollected in- 
terest on such loan), and the cost of additions or 
improvements thereafter made by such insurer 
and any amount or amounts thereafter paid by 
such insurer on any assessments levied for im- 
provements in connection with the property. 

(4) Purchase money mortgages shall be valued 
in an amount not exceeding the acquisition cost 
of such real property or ninety per cent of the 
value of such real property, whichever is less. 

(5) The stock of a subsidiary of an insurer 
shall be valued on the basis of the value of only 
such of the assets of such subsidiary as would 
constitute lawful investments for the insurer if 
acquired or held directly by the insurer. 

IX. Interest, Dividends and Rent.—In any de- 
termination of the financial condition of every 
stock and mutual insurance company, domestic or 
foreign, other than a life insurance company or a 
fraternal benefit association, authorized to do 
business in this state, amounts due to such insurer 
may be allowed as an admitted asset of such in- 
surer as follows: 

(1) Interest due or accrued on any bond or 
evidence of indebtedness qualifying as an ad- 
mitted asset which is not in default and which is 
not valued on a basis including accrued interest. 

(2) Declared and unpaid dividends on stocks 
and shares uniess such amount has otherwise been 
allowed as an admitted asset. 

(3) Interest due or accrued upon a collateral 
loan in an amount not to exceed one year’s inter- 
est thereon. 

(4) Interest due or accrued on deposits in sol- 
vent banks and trust companies, and interest due 
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or accrued on other admitted assets if such in- 
terest is in the judgment of the commissioner a 

collectible asset. 
(5) Interest due or accrued on any real estate 

mortgage loan which is an admitted asset, in 
amount not exceeding in any event the amount, 
if any, obtained by subtracting the amount of the 
principal remaining unpaid from the value of the 
property less delinquent taxes thereon; but if any 
interest on such loan is in default more than 
eighteen months, or if any interest on such loan 

is in default and any taxes or any installment 
thereof on such property are and have been due 

and unpaid for more than eighteen months, no 
allowance shall be made for any interest on such 

loan. 
(6) Rent due or accrued on real property if 

such rent is not in arrears for more than three 
months. 

X. Application of Section 58-79, Subdiv. II (c). 
—The provisions of subdivision II (c) of section 
58-79 shall apply to all insurance companies doing 
business in this state. (1945, c. 386.) 

§ 58-81. Authority to increase or reduce capital 
stock.—The commissioner of insurance shall, up- 
on application, examine the proceedings of domes- 
tic companies to increase or reduce their capital 
stock, and when found conformable to law shall 
issue certificates of authority to such companies 
to transact business upon such increased or 
reduced capital: Provided, that in no event shall 
the said capital stock be reduced to an amount 
less than that required upon organization of such 

company in section 58-77. He shall not allow 
stockholders’ obligations of any description as 
part of the assets or capital of any stock insur- 
ance company unless the same are secured by 
competent collateral. (Rev., s. 4732; 1899, c. 54, 

eto 11940, Ce e806) CeO. 6a50.) 

Editor’s Note.—The 1945 amendment added the proviso to 
the first sentence. 

§ 58-82. Assessment of shares; revocation of 
license.—When the net assets of a company or- 
ganized under this article do not amount to more 
than the amount required in section 58-77 for 
its original capital, it may make good its capital 
to the original amount by assessment of its stock. 

Shares on which such an assessment is not paid 
within sixty days after demand shall be forfeita- 

ble and may be canceled by vote of the directors 
and new shares issued to make up the deficiency. 
If such company does not, within three months 
after notice from the commissioner of insurance 
to that effect, make good its capital or reduce the 
same, as allowed by this article, its authority to 
transact new business of insurance shall be re- 
voked by the commissioner. (Rev., s. 4733; 1899, 
Gi. 84; 8.285 1903,-c. 438, 5.431945, c3sh sc. S, 
6336.) 

Editor’s Note.—The 1945 amendmen‘ substituted in line 
three the words “the amount required in § 58-77 for” for 
the words “three-fourths of.” 

§ 58-83. Increase of capital stock——Any com- 
pany organized under the provisions of this chap- 
ter may issue pro rata to its stockholders certifi- 
cates of any portion of its actual net surplus over 
and above the minimum required by law it deems 
fit to divide, which shall be considered an in- 
crease of its capital to the amount of such cer- 
tificates. The company may, at a meeting called 
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for the purpose, vote to increase the amount and 
number of shares of its capital stock, and to is- 
sue certificates therefor when paid for in full. 
In whichever method the increase is made, the 
company shall, within thirty days after the issue 
of such certificates, submit to the commissioner 
of insurance a certificate setting forth the amount 
of the increase and the facts of the transaction, 
signed and sworn to by its president and secre- 

tary and a majority of its directors. If the com- 
missioner of insurance finds that the facts con- 
form to the law, he shall endorse his approval 
thereof; and upon filing such certificate so en- 

dorsed with the secretary of state, and the pay- 
ment of a fee of five dollars for filing the same, 

the company may transact business upon the cap- 

ital as increased, and the commissioner of insur- 
ance shall issue his certificate to that effect. 
(Rev., s. 4734; 1899, c. 54, s. 29; 1945, c. 386; C. 
S. 6337.) 
Editor’s Note.—The 1945 amendment struck out the words 

‘this article’ in line two and inserted in lieu thereof the 
words ‘‘the provisions of this chapter.’ It also inserted 
after the word “surplus” in line four the words ‘over and 
above the minimum required by law.” 

§ 58-85. Dividends not payable when capital 

stock impaired; liability of stockholders for unlaw- 
ful dividends.—No dividend shall be paid by any 

company incorporated in this state when its capital 
stock is impaired, or when such payment would 
have the effect of impairing its capital stock; and 

any dividend so paid subjects the stockholders 
receiving it to a joint and several liability to the 
creditors of said company to the extent of the 
dividend so paid. (Rev., s. 4736; 1899, c. 54, s. 
31; 1903, c. 536, s. 3; 1945, c. 386; C. S. 6339.) 
Editor’s Note.—The 1945 amendment struck out the 

former first sentence which read as follows: ‘No stock 
company organized under this article may pay a cash or 
stock dividend except from its actual net surplus com- 
puted as required by law in its annual statements, nor 
may any such company which has ceased to do new busi- 
ness of insurance divide any portion of its assets, except 
surplus, to its stockholders, until it has performed or can- 
celed its policy obligations.” 

§ 58-85.1. Payment of dividends impairing finan- 

cial soundness of company or detrimental to 
policyholders.—Each domestic insurance company 
in North Carolina shall be restricted by the com- 
missioner from the payment of any dividends te 
its stockholders whenever the commissioner de- 
termines from examination ot such company’s fi- 
nancial condition that the payment of future divi- 
dends would impair the financial soundness of the 
company or be detrimental to its policyholders, 
and such restrictions shall continue in force until 
such future date when the commissioner may 
specifically permit the payment of dividends to 
stockholders by the company through a written 
authorization. Nothing contained in this section 
and no action taken by the commissioner shall in 

any way restrict the liability of stockholders under 
the preceding section. (1945, c. 386.) 

§ 58-86.1. Certain officers debarred from com- 
missions.—No officer or other person whose duty 
it is to determine the character of the risk, and 
upon whose decision the application shall be ac- 
cepted or rejected by an insurance company, shall 
receive as any part of his compensation a com- 
mission upon the premiums, but his compensa- 
tion shall be a fixed salary and such share in the 
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net profits as the directors may determine. Nor 
shall such officer or person be an employee of 
any officer or agent of the company. (Rev., s. 
4738; 1899, c. 54, s. 32; 1903, c. 438, s. 4; 1945, 
Cr'300,, Cl 6. 0547.) 

Editor’s Note.—This section was transferred from § 58-93. 

Art. 7. Guaranty Fund for Domestic Companies. 

§ 58-88. Separate accounts; application of fund. 
—Every insurance company which establishes a 

guaranty fund under the provisions of this article 

must keep a separate account of the same on its 
books, together with a full and true list of any 
securities held therefor. The money and securi- 
ties belonging to the guaranty fund must be in- 

vested in the same manner as is now provided 
by law for the investment of other assets of 
insurance companies; but any bond or other se- 

curities received by any such insurance company 

as a part of its guaranty fund may be deposited 
with the commissioner of insurance, as is now al- 
lowed by law, subject to the further provisions of 

this article. An insurance company receiving said 
money or securities as a part of its guaranty fund, 
as herein provided, may pay to the person, firm, 
or corporation from wkom the same is received 
an annual dividend of not more than eight 
per cent on the amount of said money or secu- 
rities. The guaranty fund herein provided for 

shall be applied to the payment of claims of 
policyholders only when the insurance company 
has exhausted its cash on hand and the invested 

assets, exclusive of uncollected premium; and 
when the guarantee is in any way impaired the 
directors may make good the whole or any part 
of such impairment, by assessment upon the con- 
tingent funds of the company at the date of such 

impairment, if any are available. (1909, c. 922, s. 
17.1945, .c. 386; C. S..6342.) 

substituted in the Editer’s Note.—The 1945 amendment 

third sentence “fan annual dividend” for ‘a semi-annual 
dividend” and “eight per cent” for “three and one-half per 
cent.” 

Art. 8. Mutual Insurance Companies. 

§ 58-92. Mutual insurance companies organized; 
requisites for doing business.—No policy may be 
issued by a mutual company until the president 
and the secretary of the company have certified 

under oath that every subscription for insurance 

in the list presented to the commissioner for ap- 
proval is genuine, and made with an agreement 
with every subscriber for insurance that he will 
take the policies subscribed for by him within 
thirty days after the granting of a license to the 
company by the commissioner to issue policies. 
(Rey.;/s.;4738; 1899, .c. 54, ss. (25, 82, 34; 1901, -¢: 
391, s. 3; 1903, c. 488, s. 4; 1941, c. 93; 1945, c. 
386; C. S. 6346.) 

Editor’s Note.—The 1945 amendment struck out the for- 
mer first sentence and made changes in the second sentence. 

§ 58-92.1. Manner of amending charter.—i. A 
domestic mutual insurance company may hereafter 
amend its charter in the following manner only: 

(a) A meeting of the board of directors shall 
be called in accordance with the by-laws, specify- 
ing the amendment to be voted upon at such 
meeting; 

(b) If at such meeting two-thirds of the direc- 
tors present vote in favor of the proposed amend- 
ment, then the president and secretary shall under 
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oath make a certificate to this effect, which certifi- 
cate shall set forth the call for such meeting, 
the service of such call upon all directors, and 
the minutes of the meeting relating to the adoption 
of the proposed amendment; 

(c) Said officers shall cause said certificate to 
be published once a week for two consecutive 
weeks in a newspaper in Raleigh and in the 
county where the company’s principal office is 

located, or posted at the court house door if no 
newspaper be published within the county. Said 
printed or posted notices shall be in such form 
and of such size as the commissioner may approve, 
and in addition to setting forth in full the certifi- 
cate required in paragraph (b) shall state that 
application for amending the company’s charter 
in the manner specified has been proposed by the 
board of directors, and shall also state the time 

set for a meeting of policyholders thereby called 

to be held at the principal office of the company 
to take action on the proposed amendment. A 
true copy of such notice shall be filed with the 
commissioner, and also with that official who 
performs the functions of insurance commissioner 
in each state where the company is licensed to do 

business. Such publication and filing of notices 
shall be completed at least thirty days prior to 
the date set therein for the meeting of policy- 
holders and due proof thereof shall be filed with 
the commissioner at least fifteen days prior to 

the date of such meeting. If the meeting at 
which the proposed amendment is to be considered 
is a special meeting, rather than a regular annual 
meeting of policyholders, such special meeting 
can be called only after the commissioner has 
given his approval in writing, and the published 
notice shall show the fact of such approval. 

(d) If at such policyholders’ meeting two-thirds 
of those voting in person or by proxy shall vote 
in favor of any proposed amendment, the presi- 
dent and secretary shall make a certificate under 

oath setting forth such fact together with the 
full text of the amendment thus approved. Said 
certificate shall, within thirty days after such 
meeting, be submitted to the commissioner for 

his approval as conforming to the requirements 
of law, and it shall be the duty of the commis- 
sioner to act upon all proposed amendments 

within ten days after the filing of such certificate 
with him. cy 

2. All charter amendments heretofore issued 
upon application of the board of directors of any 
domestic mutual insurance company are hereby 
validated, if otherwise legally adopted. (1947, 
Catele) 

Editor’s Note.—For comment on this section, see 25 N. C. 
Law Rev. 441. 

§ 58-93: Transferred to § 58-86.1 by Session 
Laws 1945, c. 386. 
Editor’s Note.—-This section was repealed but a part of 

it was rewritten and transferred as stated above. 

§ 58-94. Policyholders are members of mutual 
companies.—Every person insured by a mutual 
insurance company is a member while his policy 
is in force, entitled to one vote for each policy he 
holds, and must be notified of the time and place 
of holding its meetings by a written notice or by 
an imprint upon the back of each policy, receipt, 
or certificate of renewal, as follows: 

The insured is hereby notified that by virtue of 
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this policy he is a member of the ...... insurance 
company, and that the annual meetings of the 
company are held at its home office on the ...... 
days Ohuce. cesses .>, in eachayear, ‘at 
o'clock. 

The blanks shall be duly filled in print and are 
a sufficient notice. A corporation which becomes a 
member of such company may authorize any 
person to represent it, and this representative has 
all the rights of an individual member. A person 
holding property in trust may insure it in such 
company, and as trustee assume the liability and 
be entitled to the rights of a member, but is not 
personally liable upon the contract of insurance. 

Members may vote by proxies, dated and executed 
within three months, and returned and recorded 
on the books of the company three days or more 
before the meeting at which they are to be used; 
but no person as proxy or otherwise may cast 
more than twenty votes. (Rev., s. 4739; 1899, c. 
54 069.932 01945,5 Cao 886310479 0c. 2 Pee. 6248.) 

Editor’s INote.—The 1945 amendment struck out the word 
“fire’ from the caption of the section. 
The 1947 amendment struck out the word “fire” formerly 

appearing before the word “insurance” in line two. 

§ 58-95. Directors in mutual companies.— Every 
mutual insurance company shall elect by bal- 
lot a board of not less than seven directors, 
who shall manage and conduct its business and 
hold office for one year or fcr such term as the 
by-laws provide and until their successors are 
qualified. Two-thirds at least of the directors must 
be citizens of the state, and after the first election 
members only are eligible, but no director is dis- 
qualified from serving the term he was chosen for 
by reason of the expiration or cancellation of his 
policy. In companies with a guaranty capital, 
one-half of the directors shall be chosen by and 
from the stockholders. (Rev., s. 4739; 1899, c. 

54, s. 33; 1945, c. 386; C. S. 6349.) 
Editor’s Note.—The 1945 amendment struck out the word 

“fire”? formerly appearing after the word “mutual” in the 
caption and also in line two. 

§ 58-96. Mutual companies with a guaranty cap- 
ital—A mutual insurance company formed as pro- 
vided in this chapter, in lieu of the contributed 
surplus required for the organization of mutual 
companies under the provisions of section 58-77, 
or a mutual insurance company now existing, 
may establish a guaranty capital or surplus of 
not less than twenty-five thousand dollars nor 
more than three hundred thousand dollars, di- 
vided into shares of one hundred‘ dollars each, 
which shall be invested in the same manner as is 
provided in this subchapter for the investment of 
the capital stock of insurance companies. The 
stockholders of the guaranty capital of a company 

or owners of guaranty surplus are entitled to an 
annual dividend of not more than eight per centum 

on their respective shares, if the net profits or 
unused premiums left after all expenses, losses, 
and liabilities then incurred, together with the 
reserve as provided for, are sufficient to pay 
the same. The guaranty capital or surplus shall 
be applied to the payment of losses only when 
the company has exhausted its cash in hand 
and the invested assets, exclusive of uncollected 
premiums, and when thus impaired, the directors 
may make good the whole or any part of it by 
assessments upon the contingent funds of the 
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company at the date of such impairment. Share- 
holders and members of such companies are 
subject to the same provisions of law in respect 
to their right to vote as apply respectively to 
shareholders in stock companies and policyhold- 
ers in purely mutual companies. This guar- 
anty capital or surplus may be reduced or retired 
by vote of the policyholders of the company 
and the assent of the commissioner of insur- 
ance, if the net assets of the company above 

its reserve and all other claims and obligations, 
exclusive of guaranty capital or surplus, for two 
years immediately preceding and including the 
date of its last annual statement, is not less than 

twenty-five per centum of the guaranty capital or 
surplus. Due notice of such proposed action on 
the part of the company must be mailed to each 
policyholder of the company not less than thirty 
days before the meeting when the action may be 
taken, and must also be advertised in two papers 
of general circulation, approved by the commis- 
sioner of insurance, not less than three times a 
week for a period of not less than four weeks be- 
fore such meeting. No insurance company with a 

guaranty capital or surplus, which has ceased to 

do new business, shall divide to its stockholders 
any part of its assets or guaranty capital or sur- 

plus, except income from investments, until it has 
performed or canceled its policy obligations. (Rev., 
sy 4740-51899 Cc, 54.81.5427 19106 c. 196, Ss. 3; 1945; 

c. -8863°Cyx Sie 9350.) 

Editor’s Note.—The 1945 amendment struck out the word 
“fire’ formerly appearing after the word “mutual” in the 
caption and in line one. It aiso struck out the words “ar- 
ticle, or a mutual fire’ formerly appearing after the word 
‘this’ in line two and inserted in lieu thereof the words 
“chapter, in lieu of the contributed surplus required for the 
organization of mutual companies under the provisions of 
section fifty-eight-seventy-seven, or a mutual.” It fur- 
ther changed the first sentence by substituting “three” 
for “two” in line eight and striking out the word “cer- 
tain” formerly appearing before the word “insurance” in 
line twelve. In the secand sentence the amendment changed 
the dividend from ‘‘a semi-annual’? to “an annual” one and 
the “per centum” from “three and one-half’ to “eight,” 
and struck out the words “for reinsurance” formerly ap- 
pearing after the word “reserve” near the end of the 
sentence. The amendment struck out after the word 
“surplus” near the beginning of the fifth sentence the 
words ‘shall be retired when the permanent fund of the 
company equals two per centum of the amount insured 
upon all policies in force, and.” It also struck out the 
word “reinsurance” formerly appearing before the word 

“reserve” in the said sentence. 

§ 58-97. Dividends to policyholders.—Any par- 
ticipating or dividend paying company, stock or 
mutual, other than life, may declare and pay a 
dividend to policyholders from its surplus which 
shall include only its surplus in excess of any 
required minimum surplus. No such dividend 
shall be paid unless fair and equitable and for 
the best interest of the company and its policy- 
holders. In declaring any dividend to its policy- 
holders, any such company may make reasonable 
classifications of policies expiring during a fixed 
period, upon the basis of each general kind of 
insurance covered by such policies and by terri- 
torial divisions of the location of risks by states, 
except that in fixing the amount of dividends to 
be paid om each general kind of insurance, which 
dividends shall be uniform in rate and applicable 
to the majority of risks within such general kind 
of insurance, exceptions may be made as to any 
class or classes of risk and a different rate or 
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amount of dividends paid on such class or classes 

if the conditions applicable to such class or 

classes differ substantially from the condition ap- 

plicable to the kind of insurance as a whole. 

Every such company shall have an equal rate of 

dividend for the same term on all policies in- 

suring risks in the same classification. The pay- 

ment of dividends to policyholders shall not be 

contingent upon the maintenance or renewal of 

the policy. All dividends shall be paid to the 

policyholder unless a written assignment there- 

of be executed. Neither the payment of divi- 

dends nor the rate thereof may be guaranteed by 

any company, or its agent, prior to the declara- 

tion of the dividend by the board of directors of 

such company. The holders of policies of in- 

surance issued by a company in compliance with 

the orders of any public official, bureau or com- 

mittee, in conformity with any statutory require- 

ment or voluntary arrangement, for the issuance 

of insurance to risks not otherwise acceptable to 

the company shall be entitled to dividends at the 

same rate as other policyholders of the company. 

(Rev., s. 4741; 1899, c. 54, s. 35; 1935, c. 89; 
1945, c.. 386; 1947, c. 721; C. S. 6351.) 

Editor’s Note.— 

The 1945 amendment rewrote this section which for- 

merly also applied to assessments and contingent liability 

of policyholders. Now see §§ 58-97.1 to 58-97.3. 

The 1947 amendment inserted in lines two and three the 

words “stock or mutual”. 

§ 58-97.1. Contingent liability of policyholders. 

—Every insurance company shall in its by-laws 

and policies prescribe the contingent liability, if 

any, of its members for the payment of losses, re- 

serves and expenses not provided for by its as- 

sets, which contingent liability shall be in accord- 

ance with the provisions of section 58-77. Each 

member is liable for the payment of his propor- 

tionate share of any assessments made by the 

company in accordance with the law, his con- 

tract and the by-laws of the company on account 

of losses incurred while he was a member, if he 

is notified of such assessment within one year 

after the expiration of his policy. When any re- 

duction is made in the contingent liability of 

members, it shall apply proportionately to all pol- 

icies in force. (1945, c. 386.) 

§ 58-97.2. Contingent liability printed on policy. 
—Every insurance company licensed to do busi- 
ness in this state shall print upon the filing face 
of its policies in clear and explicit language the 
full contingent liability of its members. (1945, 

c. 386.) 

§ 58-97.3. Non-assessable policies; foreign or 
alien companies—No foreign or alien insurance 
company shall be licensed to issue in this state 
non-assessable policies unless it has a free sur- 
plus equal in amount to that required of a do- 
mestic insurance company, writing the same kind 
or kinds of insurance, and in addition thereto has 

fully complied with the requirements of the gov- 
ernment under which it was organized; and no 
foreign or alien insurance company may be li- 
censed to do business in this state to issue assessa- 
ble policies if it issues non-assessable policies in 
any other state or country unless all policies shall 
state that any assessment shall be for the exclu- 
sive benefit of holders of policies which provide 
for such contingent liability and the holders of 
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policies subject to assessment shall not be liable 
to assessment in an amount greater in proportion 
to the total deficiency than the ratio that the de- 
ficiency attributable to the assessable business 
bears to the total deficiency. (1945, c. 386.) 

§ 58-98. Waiver of forfeiture in policies as- 
signed or pledged; notice of assignment; pay- 
ment of assessment or premium by assignee or 
mortgagee—When any policy of insurance is 
issued by any mutual insurance company or asso- 
ciation other than life, organized under the laws 
of this state and such policy is assigned or 
pledged as collateral security for the payment 
of a debt, such company or association, by 
its president and secretary or other manag- 
ing officers, may insert in such policy so as- 
signed or pledged, or attach thereto as a 

rider thereon, a provision or provisions to be 
approved by the commissioner of insurance, 
whereby any or all conditions of the policy which 
work a suspension or forfeiture and especially 
the provisions of the statute which limits such 
corporation to insure only property of its mem- 
bers, may be waived in such case for the benefit 

of the assignee or mortgagee. In case any such 
company or association shall consent to such 
assignment of any policy or policies, or the pro- 
ceeds thereof, it may nevertheless at any time 
thereafter, by its president and secretary or such 

other officer as may be authorized by the board 
of directors, cancel such policy by giving the 
assignee or mortgagee not less than ten days 
notice in writing: Provided, however, a longer 
period may be agreed upon by the company or 
association and such assignee or mortgagee. And 
the president and secretary of such company or 
association, with the approval of the commis- 

sioner of insurance, may agree with the assignee 
or mortgagee upon an assessment or premium to 

be paid to the insurer in case the insured shall not 
pay the saine, which shall not be less than such 
a rate or sum of money as may be produced by 
the average assessments or premiums made 
or charged by like company or association during 
a period of five years next preceding the year of 
such agreement and assignment. When an assign- 
ment is made as herein provided the policy or 
policies so assigned or pledged, subject to the 
conditions herein, shall remain in fall force and 
effect for the benefit of the assignee or mort- 
gagec, notwithstanding the title or ownership of 
the assured to-the property insured, or to any 

interest therein, shall be in any manner changed, 
transferred or encumbered. (Ex. Sess. 1920, c. 
79; 1945, c. 386; C. S. 6351(a).) 

Editor’s Note.—The 1945 amendment inserted in line three 
the words ‘other than life.” 

§ 58-99. Guaranty against assessments prohib- 
ited.—If any director, officer or agent of a mu- 
tual insurance company, either officially or pri- 
vately, shall give a guarantee to a policyholder 
thereof against an assessment to which such 
policyholder would otherwise be liable, he shall 
be punished by a fine not exceeding one hundred 
dollars for each offense. (Rev., s. 3496; 1899, c. 

54,'s. 100; 1945, c. 386; C. S. 6352.) 
Editor’s Note.—The 1945 amendment made this section ap- 

plicable to agents and struck out the word “fire” formerly - 
appearing before the word “insurance” in line two. 
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§ 58-100. Manner of making assessments; rights 
and liabilities of policyholders—When a mutual 
insurance cémpany is not possessed of cash 
funds above its reserve sufficient for the pay- 
ment of insured losses and expenses, it must 
make an assessment for the amount needed to 

pay such losses and expenses upon its members 
liable to assessment therefor in proportion to 
their several liabilities. The company shall cause 
to be recorded in a book kept for that purpose 
the order for the assessment, together with a 
statement which must set forth the condition of 
the company at the date of the order, the araount 
of its cash assets and deposits, notes, or other con- 
tingent funds liable to the assessment, the amount 
the assessment calls for, and the particular iosses 

or liabilities it is made to provide for. This rec- 
ord must be made and signed by the directors 
who voted for the order before any part of the 
assessment is collected, and any person liable to 
the assessment may inspect and take a copy of 
the same. When, by reason of depreciaticn or 
loss of its funds or otherwise, the cash assets of 
such company, after providing for its other debts, 
are less than the required premium reserve upon 

its policies, it must make good the deficiency by 
assessment in the manner above provided. If the 
directors are of the opinion that the company is 
liable to become insolvent they may, instead of 
such assessment, make two assessments, the 
first determining what each policyholder must 
equitably pay or receive in case of withdrawal 
from the company and having his policy canceled; 
the second, what further sum each must pay in 
order to reinsure the unexpired term of his policy 
at the same rate as the whole was insured at first. 
Each policyholder must pay or receive according 
to the first assessment, and his policy shall be can- 
celed unless he pays the sum further determined 
by the second assessment, in which case his policy 

continues in force; but in neither case may a 
policyholder receive or have credited to him 
more than he would have received on having his 
policy canceled by a vote of the directors under 
the by-laws. (Rev., s. 4742; 1899, c. 54, ss. 36, 

37; 1945, c. 386; C. S. 6353.) 

Editor’s Note.—The 1945 amendment struck out the word 
“fre? formerly appearing before the word “insurance” in 
line two and also struck out the word “reinsurance” for- 

merly appearing before the word “reserve” in line three, 

§§ 58-101, 58-102: 
1945, c. 386. 

Repealed by Session Laws 

Art. 10. Assessment Companies. 

§ 58-107. “Assessment plan” printed on appli- 
cation and policy; waiver by commissioner.— 
Every policy or certificate issued to a resident of 
the state by any corporation transacting in the 
state the business of life insurance upon the as- 
sessment plan, or admitted to do business in this 
state on the assessment plan, shall print in bold 
type near the top of the front page of the policy, 
upon every policy or certificate issued upon the 
life of any such resident of the state, the words 
“issued upon the assessment plan”; and _ the 
words “assessment plan” shall be printed con- 
spicuously upon every application, circular, card, 
and any and all printed documents issued, circu- 
lated, or caused to be circulated by such corpo: 
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ration within the state. (1913, c. 159, s. 1; 1929, 

C93) Serle el95aCuo4 oto mcr dS. C. 5.16358.) 

Editor’s Note.—The 1945 amendment omitted the former 
requirement of printing in red ink, and also omitted a pro- 
vision relating to waiver of the requirements of the section 
by the commissioner of insurance. 

§ 58-109. Deposits and advance assessments re- 
quired.—E\very domestic insurance company, asso- 

ciation, order, or fraternal benefit society doing 
business on the assessment plan shall collect and 
keep at all times in its treasury one regular loss 
assessment sufficient to pay one regular average 
loss; and no such company, association, order, or 
fraternal benefit society shall be licensed by the 
commissioner of insurance unless it makes and 
maintains with him for the protection of its 
obligations at least five thousand dollars in 
United States or North Carolina bonds, in farm 
loan bonds issued by federal loan banks, or in the 
bonds of some city, county, or town of North 

Carolina to be approved by the commissioner of 

insurance, or deposit with him a good and suffi- 
cient bond, secured by a deed of trust on real es- 

tate situated in North Carolina and approved by 
him, or by depositing with the commissioner of 

insurance a bond in an amount of not less than 
five thousand ($5,000) dollars, issued by any cor- 

porate surety company authorized to do business 
in this state. The commissioner of insurance 
may increase the amount of deposit to the amount 
of reserve on the contracts of the association 
or society. The provisions of this section 

shall not apply to the farmers mutual fire insur- 
ance associations now doing business in the ‘state 
and restricting their activities to not more than 
three adjacent counties. (Rev., s. 4792; 1913, c. 
119, s. 1; 1917, c. 191, s. 2; 1933, c. 47; 1945, c. 
386; C. S. 6360.) 

The 1945 amendment struck out the former provision per- 
mitting deposit with commissioner of insurance to be made 
in installments, and substituted near the end of the sec- 
tion the word “three” for “two.” 

§ 58-110. Deposits by foreign assessment com- 
panies or order.—Each foreign insurance com- 
pany, association, order, or fraternal benefit soci- 
ety doing business in this state on the assessment 
plan shall keep at all times deposited with the 
commissioner of insurance or in its head office in 
this state, or in some responsible banking or trust 

company, one regular assessment sufficient to pay 

the average loss or losses occurring among its 
members in this state during the time allowed by 
it for the collection of assessments and payment 
of losses. It shall notify the commissioner of in- 
surance of the place of deposit and furnish him at 
all times such information as he requires in re- 
gard thereto; and no such company, association, 
order, or fraternal benefit society shall be licensed 
by the commissioner unless it makes and main- 
tains with him for the protection of its obligations 
at least five thousand dollars in United States 
or North Carolina bonds, in farm loan bonds 
issued by federal land banks, or in the bonds of 
some county, city, or town in North Carolina to 
be approved by the commissioner of insurance, or 
a good and sufficient bond or note, secured by 
deed of trust on real estate situate in North 
Carolina, and approved by the commissioner. 
(Rev., s. 4713; 1899, c. 54, s. 84; 1903, c. 438, s. 9; 
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1913, c. 119; ss. 2, 3; 1917, c. 191,.s. 2; 1945, c. 386; 
C. S. *6362.) 
Editor’s Note.—The 1945 amendment struck out the for- 

mer last sentence of this section stating when its provisions 

should not apply. 

§ 58-111: Repealed by Session Laws 1945, c. 

377. 

§ 58-112.1. Mutual life insurance companies; 
assessments prohibited—No domestic mutual 
life insurance company shall, after the effective 
date of this article, be organized to issue any 
policy of life insurance or any annuity contract 
which provides for the payment of any assess- 
ment by any policyholder or member in addition 
to the regular premium charged for such insur- 

ance; nor shall any such company have power to 
levy or collect any such assessment. No foreign 
or alien life insurance company shall be permitted 

to do business in this state if it does business, in 
this state or elsewhere, on such or any other as- 
sessment plan. (1945, c. 386.) 

Art. 11. Fidelity Insurance Companies. 

§§ 58-113 to 58-118: Repealed by Session Laws 
1945, c. 743, s. 2. 

Cross References.— 
The reference under § 58-113 in original to 

should be to ‘§ 55-117.” 

§ 58-119: Repealed by Session Laws 1945, c. 

377. 

Editor’s Note.— 
The repealed section was rewritten as § 58-39.2. 

“§ 58-116” 

Art. 18. Fire Insurance Rating Bureau. 

§ 58-125. North Carolina fire insurance rating 
bureau created—There is hereby created a 
bureau to be known as the “North Carolina Fire 
Insurance Rating Bureau.” (1945, c. 380.) 

Editor’s Note.—The 1945 amendment, effective July 1, 1945, 
rewrote this article which formerly related to rate-making 
companies. 

§ 58-126. Scope of article—The provisions of 
this article shall apply to insurance against loss 

to property located in this state, or to any valu- 
able interest therein, by fire, lightning, wind- 
storm, explosion, theft of or physical damage to 
motor vehicles, and all other kinds of insurance 

which fire insurance companies are authorized to 

write in this state except (a) marine; (b) trans- 
portation risks and such kinds of insurance as are 
designated by the commissioner as inland marine 
insurance; (c) aircraft risks; (d) rolling stock of 
railroad corporations and property of interstate 
common carriers used or employed by them in 
their business of carrying freight, merchandise or 
passengers in interstate commerce; (e) rein- 
surance. (1945, c. 380.) 

§ 58-127. Rating bureau.—Under the supervi- 
sion of the commissioner of insurance who shall 
call a meeting for that purpose and within six 
months after the effective date of this act, insur- 
ance companies authorized to effect insurance in 
this state against the risk of loss by perils within 
the scope of this act, shall organize a rating 
bureau for the purpose of making rates and rules 
and regulations which affect or determine the 
price which policyholders shall pay for insurance 
covered by this article, on property or risks 
located in this state; and all companies now or 
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hereafter authorized to transact such business in. 
this state shall become members of such bureau. 
The government of the rating buréau shall be 

vested in its members, and it shall not be subject 
to the direction or control of any other bureau,. 
association, corporation, company, individual or 
group of individuals. Each member shall have 
one vote. 

The governing board, executive committee or 
other governing body of the rating bureau shall. 
be provided for in the by-laws which shall pro- 
vide also that at least one member of such gov- 
erning body shall be an official of a domestic 
company and shall be a bona fide resident of the 

state of North Carolina. 
The rating bureau shall have power to adopt a 

constitution and by-laws for its government and 
to adopt reasonable rules and regulations neces- 
sary to carry out its functions, but such consti- 
tution, by-laws, rules and regulations shall not be 
inconsistent with the provisions of this article, 

and together with any amendments thereto shall 

be approved by the commissioner before becom- 
ing effective. No such constitution, by-laws, 
rules and regulations shall discriminate against 
any type of insurer because of its plan of oper- 
ation or otherwise, nor shall any insurer be pre- 

vented from returning any unused or unabsorbed 
premium deposit, savings or earnings to its policy- 

holders or subscribers. 
The rating bureau shall be empowered to sub- 

scribe for or purchase any necessary service. 
Subject to the approval of the commissioner it 
shall apportion the expenses of its operation 
among its members equitably in proportion to 

services rendered by the bureau; provided, how- 
ever, the bureau may fix a minimum annual 

charge to be paid by each member, not exceeding 
fifty dollars, and a reasonable admission fee, not 

exceeding fifty dollars. 
The principal office of the bureau shall be 

located in the City of Raleigh, North Carolina, 
where all records shall be kept and all business 
of the bureau transacted; provided that with the 
approval of the commissioner branch offices of 
the bureau may be established within the state. 
The bureau shall furnish without discrimination 
its service to its members, and any rating sched- 
ule, forms or plans of operation which have been 
approved by the commissioner and filed with the 
rating bureau shall be available for inspection at 
any reasonable time by all members of said 
bureau. 
Any member of the rating bureau may appeal 

to the commissioner from any decision of such 
bureau and the commissioner shall, after a hear- 
ing held on not less than ten days’ written notice 
to the appellant and to the bureau, issue an order 
approving the decision of the bureau or directing 
it to give further consideration to such proposal. 
In the event the bureau fails to take satisfactory 
action, the commissioner shall make such order 

as he may see fit. (1945, c. 380.) 

§ 58-128. Power to secure information.—The 
commissioner, his deputy, or duly authorized ex- 
aminer is authorized and empowered at all rea- 
sonable times and on reasonable notice to ex- 
amine all records of the said rating bureau cover-~ 
ing its operations including its constitution, by- 
laws, rating schedules, rules, regulations and 
amendments thereto. (1945, c. 380.) 
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§ 58-129. Rate information—LEvery risk  spe- 
cifically rated in this state shall be rated upon 
schedule after inspection and a survey of such 
risk shall be made and filed in the rating bureau 
office. A copy of such survey shall be furnished 
upon request to the insured or his duly author- 
ized representative without charge. (1945, c. 

380.) 

§ 58-130. Statistical reports——Every insurer 
shall file annually with the rating bureau or at its 
option, with a common agency approved by the 
commissioner and representative of either stock 
or non-stock insurers, its underwriting experi- 
ence in this state in accordance with classifica- 
tions approved by the commissioner. The expe- 
rience filed with the common agency selected 
shall be consolidated by such agency and a copy 
of the consolidated result shall be filed with the 
rating bureau; provided such insurers shall, if 

directed by the commissioner, file their individual 
underwriting experience with such rating bureau. 
Such data shall be kept and reports made in such 
manner and on such forms as may be prescribed 
by the commissioner. (1945, c. 380.) 

§ 58-131. Reasonableness of rates.—The rating 
bureau in making rates shall not unfairly dis- 
criminate between risks involving essentially the 
same construction and hazards, and having sub- 

stantially the same degree of protection. (1945, 
c. 380.) 

§ 58-131.1. Approval of rates——No rating 
method, schedule, classification, underwriting 

rule, by-law, or regulation shall become effective 
or be applied by the rating bureau until it shall 
have been first submitted to and approved by the 
commissioner. Provided, that a rate or premium 
used or charged in accordance with a schedule, 

classification, or rating method or underwriting 

rule or by-law or regulation previously ap- 
proved by the commissioner need not be specifi- 
cally approved by the commissioner. Every rating 
method, schedule, classification, underwriting 
rule, by-law or regulation submitted to the com- 
missioner for approval shall be deemed approved, 
if not disapproved by him in writing within sixty 
(60) days after submission, (1945, c. 380.) 

§ 58-181.2. Reduction or increase of rates.— 
The commissioner is hereby empowered to in- 
vestigate at any time the necessity for a reduction 
or increase in rates. If upon such investigation it 
appears that the rates charged are producing a 
profit in excess of what is fair and reasonable he 
shall order such reduction of rates as will pro- 
duce a fair and reasonable profit only. 

If upon such investigation it appears that the 
rates charged are inadequate and are not prodtic- 
ing a profit which is fair and reasonable, he shall 
order such increase of rates as will produce a fair 
and reasonable profit. 

In determining the necessity for an adjustment 
of rates, the commissioner shall give consider- 
ation to all reasonable and related factors, to the 
conflagration and catastrophe hazard, both with- 
in and without the state, to the past and prospec- 
tive loss experience, including the loss trend at 
the time the investigation is being made, and in 
the case of fire insurance rates, to the experience 
of the fire insurance business during a period of 
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not less than five years next preceding the year 
in which the review is made. 

Any reduction or increase of rates ordered by 
the commissioner shall be applied by the rating 
bureau subject to his approval within sixty (60) 
days and shall become effective solely to such in- 
surance as is written having an inception date on 

and after the date of such approval. 

Whenever the commissioner finds, after notice 

and hearing, that the bureau’s application of an 
approved rating method, schedule, classification, 
underwriting rule, by-law gr regulation is unwar- 
ranted, unreasonable, improper or unfairly dis- 

criminatory he shall order the bureau to revise or 
alter the application of such rating method, 
schedule, classification, underwriting rule, by-law 
or regulation in the manner and to the extent set 
out in the order. (1945, c. 380.) 

§ 58-131.3. Deviations—-No insurer, officer, 
agent or representative thereof shall knowingly 
issue or deliver or knowingly permit the issuance 
or delivery of any policy of insurance in this state 
which does not conform to the rates, rating plans, 

classifications, schedules, rules and_ standards 
made and filed by the rating bureau. However, 
an insurer may deviate from the rates promul- 
gated by the rating bureau provided the insurer 
has filed the deviation to be applied both with the 
rating bureau and the commissioner, and pro- 
vided the said deviation is uniform in its appli- 
cation to all risks in the state of the class to 
which such deviation is to apply; and provided 
such deviation is approved by the commissioner 
as being reasonable under all the circumstances. 
If approved the deviation shall remain in force 
for a period of one year from the date of ap- 
proval by the commissioner. Such deviation may 
be renewed annually subject to all of the fore- 

going provisions. A rate in excess of that pro- 
mulgated by the rating bureau may be charged 

on any specific risk provided such higher rate is 

charged with the knowledge and written consent 

of both the insured and the commissioner. (1945, 

c. 380.) 

§ 58-131.4. Pools, groups or associations. — 

Any insurer individually or as a member of a 
pool, group, or association engaged in the busi- 
ness of insuring special types or classes of risks 
in connection with which a particular inspection 
or engineering service and set of standards has 
been maintained to the satisfaction of the com- 
missioner, and with respect only to such types or 
classes of risks, shall submit loss experience data 
to the commissioner for approval of its schedule 
of rates or deposits, forms and plans of operation 
either directly in its own behalf or through a 
unified facility of the group created and licensed 

by the commissioner for that purpose and main- 

tained entirely or in part for such a purpose. In 
evaluating the forms, schedule of rates or deposits 

and plan of operation of such an insurer or pool 

or association of insurers the commissioner shall 

act with due regard for the previous record of 
such insurer or group of insurers, and with due 
appreciation of previous and prospective loss 
trends in this state and outside of this state, and 
to any other factors reasonably related to the 
classes or types of insurance written by such in- 
surer or group of insurers. When so approved 
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such forms, schedule of rates or deposits and plan 

of operation shall be filed with the bureau. 

Nothing contained in this section shall be con- 

strued as exempting any insurer, pool, group or 

association of insurers from all other provisions 

of this article and the provisions of Article 13 B 

with respect to licensing. (1945, c. 380.) 

§ 58-131.5. Hearing—The commissioner shall 

not make any rule, regulation or order under the 

provisions of this article without giving the rat- 

ing bureau and insurers who may be affected 

thereby reasonable ngtce and a hearing if hear- 

ing is requested. All hearings provided for in 

this article shall be held at such time and place as 

shall be designated in a notice which shall be 
given by the commissioner in writing to the rat- 

ing bureau and insurer or the officers and agents 

and representatives thereof which may be affected 
thereby, at least thirty (30) days before the date 
designated therein. The notice shall state the 

subject of the inquiry. 
At the conclusion of such hearing, or within 

thirty (30) days thereafter, the commissioner shall 

make such order or orders as he may deem neces- 

sary in aceordance with his finding. Within 

thirty (30) days after receiving written notice of 

any such order or finding any person affected 
thereby may request a rehearing or review there- 
of before the commissioner by filing a written re- 
quest setting forth a summary of the reasons 
therefor. Upon receipt of such request, the com- 
missioner shall set a date for rehearing. Such 
application for rehearing shall act as a stay of the 
provisions of such order. The commissioner may 
modify, change or rescind such order if he finds 
that the facts shown at the rehearing warrant such 
modification, change or rescission. 

In the conduct of such hearing the commis- 
sioner, his deputy or the duly authorized examiner 
specifically designated by him for such purpose 
shall have power to administer oaths and to ex- 
amine any person under oath and in connection 
therewith to require the production of any books, 
records, or papers relative to the inquiry. (1945, 

c. 380.) 

§ 58-131.6. Revocation or suspension of license. 

—If the commissioner shall find, after due notice 
and hearing that any insurer, officer, agent or 

representative thereof has violated any of the pro- 
visions of this article, he may issue an order re- 
voking or suspending the license of any such in- 
surer, agent, broker or representative thereof. 

(19454 ci 380.) 

§ 58-181.7. Penalties. — Any insurer, officer, 

agent or representative thereof failing to comply 
with, or otherwise violating any of the provisions 
of this article, shall be guilty of a misdemeanor 

and upon conviction be punished by a fine of not 
less than one hundred ($100.00) dollars nor more 

than five hundred ($500.00) dollars. (1945, c. 380.) 

§ 58-131.8. Review of order of commissioner. 
—A review of any order made by the commis- 
sioner in accordance with the provisions of this 
article, shall be by appeal to the Superior Court 
of Wake County in accordance with the provi- 
sions of section 58-9.3. (1945, c. 380.) 

§ 58-131.9. Limitation.—Nothing in this article 
shall apply to any town or county farmers mutual 
fire insurance association restricting their opera- 
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tions to not more than three (3) adjacent count- 
ies, or to domestic insurance companies, associa- 
tions, orders or fraternal benefit societies now 
doing business in this state on the assessment 
plan. (1945, c. 380.) ; 

Art. 138A. Casualty Insurance Rating 
Regulations. 

§ 58-131.10. Scope of article——Every insurer au- 
thorized to do the business of casualty insurance 
in this state, including fidelity and surety business, 
shall be either a member or a subscriber of a rat- 
ing bureau licensed under this article by the com- 
missioner or shall for itself make its own rates. 
No insurer shall be a member of more than one 
rating bureau for the purpose of rating the same 
risk. A rating bureau may be a person or per- 
sons, corporation, partnership, company, society 

or association, domestic or foreign, which makes 
rates for casualty insurance. (1945, c. 380.) 

Editor’s Note.—The act inserting this article made it ef- 
fective Jan. 1, 1946, 

§ 58-131.11. License-——No rating bureau shall 
do business or furnish its services for use in this 
state until it shall have been licensed by the com- 
missioner and has designated a resident of North 

Carolina as its agent for service of notices and 
orders. Application for license shall be accom- 
panied by a fee as prescribed in the Revenue Act 

and shall be in the form the commissioner shall 
prescribe and shall include the name and address 
of the applicant; a copy of its constitution, its 
articles of agreement or association or incorpora- 
tion, its by-laws or rules governing its business, 
or such of the foregoing, if any, as the bureau may 
have; a list of insurers licensed to do business in 

North Carolina who are or who have agreed to be- 
come members or subscribers; the names and ed- 
dresses of all officers and managers; and such 

other information as the commissi@ner may re- 
quire. If the commissioner finds that the appli- 
cant has complied with the provisions of this art- 
icle, he shall issue to it a license authorizing it to 
engage in rate making or the furnishing of its 
services for use in this state. Licenses shall re- 
main in effect until suspended or revoked in the 

manner prescribed in this article. The license of 
every rating bureau doing business or furnishing 
its services for use in this state onthe effective 
date of this act may continue in force, subject to 
the provisions of this article, pending its applica- 
tion for license hereunder, which application shall 
be made within six months after the effective date 
of this act, | (1945, c. 380.) 

§ 58-131.12. Organization—The government of 
a rating bureau shall be vested in its members, or, 
in the case of a corporation, in its board of direc- 
‘tors, and it shall not be subject to the direction 
or control of any other bureau, association, cor- 
poration, company, individual or group of individ- 
uals. The bureau shall have power to establish 
reasonable agreements and by-laws for its govern- 
ment, and to adopt reasonable rules and regula- 
tions necessary to carry out its functions; such 

reasonable agreements, by-laws, rules and regula- 

tions shall not be inconsistent with the provisions 
of this article and shall be first approved by the 
commissioner. All amendments to such agree- 
ments, by-laws, rules and regulations shall before 
becoming effective, be submitted to and approved 
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by the commissioner. No such agreements,’ by- 
laws, rules and regulations shall discriminate 
against any type of insurer because of its plan 
of operation or otherwise nor shall any insurer be 
prevented from returning any unused or unab- 
sorbed premium, deposit, savings or earnings to 
its policyholders or subscribers. Every such rat- 
ing bureau shall furnish its services without dis- 
crimination to any licensed insurer applying there- 
for. Any insurer admitted to membership or fur- 
nished service as a subscriber shall pay its reason- 
able share of the expense of operation of such 
bureau and shall observe all reasonable rules and 
regulations of the bureau. 

Every rating bureau or insurer which makes its 
own rates shall, within ten days after written re- 
quest therefor, and upon payment of such reason- 
able charges as may be approved by the commis- 

sioner, furnish to any person affected by any rate 
made by it, or to the authorized representative of 
such person, full information regarding such rate, 

including the schedule or schedules, if any, pur- 
suant to which such rate was made. Every rating 
bureau, and every insurer which makes its own 
rates, shall provide reasonable means within this 
state, to be approved by the commissioner, where- 
by any person or persons affected by a rate made 
by it may be heard. 
Any member or subscriber of a rating bureau 

may appeal to the commissioner from any decision 
of such bureau and the commissioner shall, after a 
hearing held on not less than ten days’ written 
notice to the appellant and to the bureau, issue 
an order approving the decision of the bureau or 
directing it to give further consideration to such 
proposal. In the event the bureau fails to take 
satisfactory action, the commissioner shall make 
such order as he may see fit. (1945, c. 380.) 

§ 58-181.13. Filing of rates; approval.Every 
rating bureau or insurer which makes its own 
rates shall file with the commissioner every rate 
manual, classification of risks, rating plan, rating 
schedule, and every other rating rule which is 
made or used by it, and upon his request, all 
other information concerning the application and 
calculation of rates made or used by it. No rate, 
rate manual, classification of risks, rating plan, 
rating schedule, or other rating rule shall be ef- 
fective until approved by the commissioner. The 
commissioner shall not approve any rate. rate 
manual, classification of risks, rating plan, rating 
schedule or other rating rule which is excessive, 
inadequate, unreasonable or unfairly discrimina- 
tory. (1945, c. 380.) 

§ 58-181.14. Statistical reports.—Every insurer 
shall annually on or before October 1, file with 

the rating bureau of which it is a member or sub- 
scriber, or with such other agency as the com- 

missioner of insurance may approve or designate, 
a statistical report showing a classification sched- 
ule of its premiums and losses on all classes of 
insurance to which this article is applicable, and 
such other information as the commissioner may 
deem necessary or expedient for the administra- 
tion of the provisions of this article. (1945, c. 
380.) 

§ 58-181.15. Deviation.—Any insurer may make 
written request to the commissioner for approval 
of a deviation from a filing approved by him and 
made by a rating organization of which it is a 
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member or subscriber. ‘The basis for the devia- 
tion shall be specified in the request. The com- 
missioner shall hear the insurer and the rating 
organization and shall give them reasonable no- 
tice of the time and place of the hearing. The 
commissioner shall approve a deviation if he finds 
it to be justified. He shall not approve a devia- 

tion if he finds that the resulting rates would be 
unreasonable, inadequate or unfairly discrimina- 

tory. (1945, c. 380.) 

§ 58-131.16. Discrimination; revision of rates.— 
Whenever the commissioner finds, after notice and 

hearing, that discrimination exists in the making 
or application of rates made or used by any rating 
bureau or insurer, he may order that such dis- 

crimination be removed. Such discrimination shall 
not be removed by increasing the rate on any risk 
affected by the order unless such increase is ap- 
proved by the commissioner as reasonable. Be- 
fore making such order the commissioner shall 
give notice to the bureau or insurer which made 
such rate or rates and to all other persons whom 
he may deem directly affected thereby. Every 
bureau receiving any such notice shall promptly 
notify all of its members or subscribers who 

would be affected by such order and notice to 
such rating organization shall be deemed notice 
to such members or subscribers. 
Whenever the commissioner shall determine, 

after notice and a hearing, that the rates charged 
or frled on any class of risks are excessive, inade- 
quate, unreasonable or unfairly discriminatory, he 
shall issue an order to the rating bureau or in- 

surer making such rates, directing that such rates 
be altered or revised in the manner and to the ex- 
tent stated in such order to produce rates which 
are reasonable, adequate and not unfairly discrim- 
inatory. 
Whenever the commissioner finds, after notice 

and hearing, that a bureau or insurer’s application 
of an approved classification, rating plan, rating 
schedule or other rating rule is unwarranted, un- 
reasonable, improper or unfairly discriminatory he 
shall order the bureau or insurer to revise or alter 
the application of such classification, rating plan, 
rating schedule, or other rating rule in the manner 
and to the extent set out in the order. (1945, c. 
380.) 

§ 58-131.17. Filing rate amendments. — Every 
rating bureau or insurer which makes its own 
rates may, from time to time, alter, supplement or 
amend its rates, rate manuals, schedules of rates, 

classifications of risks, rating plans and every 
other rating rule, or any part thereof, by filing 
with the commissioner copies of such alteration, 
or améndment, together with a statement of the 
reason or reasons therefor, none of which shall 
take effect until approved by the commissioner. 
(1945, c. 380.) 

§ 58-181.18. Restriction on use of rates.—No 
insurer subject to this article shall enter into any 
agreement for the purpose of making or establish- 
ing rates except in accordance with the provi- 
sions hereof. No member or subscriber of any 
rating bureau or insurer shall charge or receive 
any rate which deviates from the rates, rating 
plans, classifications, schedules, rules and stand- 
ards made and filed by such rating bureau or in- 
surer except as provided in this article. No in- 
surer and no agent or other representative of any 
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insurer and no insurance broker shall knowingly 
charge, demand or receive a rate or premium 

which deviates from the rates, rating plans, classi- 
fications, schedules, rules and standards, made and 

last filed by or on behalf of the insurer, or issue 
or make any policy or contract involving a viola- 
tion of such rate filings. A rate in excess of that 
promulgated by the rating bureau or filed by a 
company on its own behalf may be charged on 
any specific risk provided such higher rate is 
charged with the knowledge and written consent 
of both the insured and the commissioner. (1945, 

c. 380.) 

§ 58-131.19. Examinations.—The commissioner 
may, whenever he deems it expedient, but shall 
at least once in every five years, make or cause to 

be made an examination of the business, affairs 

and method of operation of every rating bureau 
doing business or furnishing its services for use 
in this state. The reasonable costs of such exam- 
ination shall be determined and fixed by the com- 
missioner and shall be paid by the rating bureau 
examined upon presentation to it of a detailed ac- 
count of such cost. The commissioner may, in his 
discretion, waive such examination upon proof that 

such rating bureau has, within a reasonably recent 
period, been examined by a public official or de- 
partment of another state, pursuant to the laws of 
such state, and upon the filing with the commis- 
sioner of a copy of the report of such examina- 
tion. The officers, managers, agents, and employ- 
ees of such rating bureau shall exhibit all its 
books, records, documents or agreements govern- 

ing its method of operation, its rating system, 
and its accounts for the purpose of such examina- 
tion. The commissioner may, for the purpose of 
facilitating and furthering such examination, exam- 

ine under oath the officers, managers, agents and 
employees of such rating bureau. (1945, c. 380.) 

§ 58-131.20. False information.—No person shall 
give false or misleading information to any rating 
bureau of which it is a member or subscriber, to 
the commissioner or to any person, which will in 
any manner affect the proper determination of 
reasonable, adequate and non-discriminatory rates. 
(1945, c. 380.) 

§ 58-131.21. Suspension of license; hearing.— 

Any rating bureau or insurer which violates any 
provision of this article shall be subject to suspen- 
sion of its license. Failure of any rating bureau 
or insurer to comply with the provisions of any 
order of the commissioner within the time limited 
by such order, or any extension thereof as the 

commissioner may, in his discretion grant, shall, 
if no appeal has been taken from such order, au- 
tomatically suspend its license. No order sus- 
pending a license shall be made by the commis- 
sioner except upon ten days’ notice, specifying 
the particular violation. If such rating bureau or 
insurer shall make a request therefor in writing 
within the ten-day period, the commissioner shall 
name a time and place for a hearing, at which it 

shall be given opportunity to make its defense. 
At the conclusion of such hearing or within thirty 
days thereafter the commissioner shall make such 
order as in his judgment the evidence shall war- 
rant. A suspension of license shall be effective 

until modified or rescinded by order of the com- 
utissioner upon proof that the violation of the pro- 
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visions of this article no longer continues, or upon 
proof that the rating bureau or insurer has com- 
plied with the terms of any prior order made by 
the commissioner, or until the order of the com- 

missioner upon which such suspension is based 

is reversed or modified upon an appeal therefrom. 
(1945, c. 380.) 

§ 58-131.22. Revocation or suspension of license. 
—If the commissioner shall find, after due notice 
and hearing, that any insurer, officer, agent or 
representative thereof kas violated any of the pro- 
visions of this article, he may issue an order re- 
yoking or suspending the license of any such in- 
surer, agent, broker or representative thereof. 
(1945, c. 380.) 

§ 58-131.23. Penalties. — Any insurer, officer, 
agent or representative thereof failing to comply 
with, or otherwise violating any of the provisions 
of this article, shall be guilty of a misdemeanor 
and upon conviction be punished by a fine of not 
less than one hundred dollars ($100.00) nor more 
than five hundred dollars ($500.00). (1945, c. 380.) 

§ 58-131.24. Review of order of commissioner. 
—A review of any order made by the commis- 
sioner, in accordance with the provisions of this 
article, shall be by appeal to the Superior Court 
of Wake County in accordance with the provisions 
of section 58-9.3. (1945, c. 380.) 

§ 58-131.25. Exceptions.—The provisions of this 
article shall not apply to any policy or contract of 
reinsurance; any policy of insurance against loss 
or damage to or legal liability in connection with 
property permanently located outside of this state, 
or any activity wholly carried on outside this 
state; insurance against loss of or damage to, or 
against liability arising out of the ownership, main- 
tenance or use of any aircraft; marine insurance, 
inland marine insurance, automobile insurance, life, 

health or accident insurance, workmen’s compen- 
sation insurance, title insurance, credit insurance, 
or annuities. The provisions of this article shall 
not apply to non-profit hospital service or non- 
profit medical service organizations, mutual bene- 
fit associations, or fraternal beneficiary associa- 
tions. (1945, c. 380.) 

Art. 18B. Rate Regulation of Miscellaneous Lines. 

§ 58-131.26. Information to be filed with com- 
missioner.—Every corporation, association, board, 
bureau or person maintaining a bureau or office 
for the purpose of suggesting, approving or mak- 
ing rates to be used by more than one insurer 

of property or risks of any kind located in this 
state other than those regulated under the pro- 
visions of Article 2 of Chapter 97, Articles 13, 

13A and 25 of Chapter 58 shall be licensed and 
shall file with the commissioner a copy of the ar- 
ticles of agreement, association or incorporation 
and the by-laws and all amendments thereto un- 
der which such person, association, or bureau op- 
erates or proposes to operate, together with his or 

its business address and a list of the members or 
insurers represented or to be represented by him 
or it, as well as such other information concern- 
ing such rating organization and its operations as 
may be required by the commissioner. (1945, c. 
OG) IAT,» eee) 

Editor’s Note.—The 1947 amendment struck out in lines 
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4 and 5 the words “underwriter for insurance on’ and in- 
serted in lieu thereof the words “insurer of’. 

§ 58-131.27. Examination by commissioner; re- 
ports.—Every such person, corporation, associa- 
tion, or bureau, whether before or after the filing 
of the information specified in section 58-131.26, 

shall be subject to the visitation, supervision, and 
examination of the commissioner, who shall cause 

to be made an examination thereof as often as he 
deems it expedient, and at least once in three 

years, provided, the commissioner may  ac- 
cept in lieu of such examination a report of ex- 
amination of such bureau made by any other state 
department of insurarce. For such purpose he 
may appoint as examiners one or more competent 
persons, and upon such examination he, his dep- 
uty, or any examiner authorized by him shall have 
all the powers given to the commissioner, his dep- 
uty, or any examiner authorized by him by law, 
including the power to examine under oath the of- 
ficers and agents and all persons deemed to have 
material information regarding the business or 
manner of operation by every such person, corpo- 
ration, association, bureau, or board. The expense 
of any such examination shall be borne by the 
party examined. (1945, c. 380.) 

§ 58-131.28. Schedule of rates filed.—Every such 
person, corporation, association, or bureau, as well 
as every insurance company doing business in the 
state, shall file with the commissioner any and 
every schedule of rates or such other information 
concerning such rates as may be suggested, ap- 
proved, or made by any such rating organization 
for the purposes specified in section 58-131.26 or 
by such company for its own use and such rates 
shall not become effective until and unless ap- 
proved by him. (1945, c. 380.) 

§ 58-131.29. Certain conditions forbidden; no 
discrimination.—No such person, corporation, as- 
sociation, or bureau shall fix or make any rate or 
schedule of rates which is to or may apply to any 
risk within this state, on the condition that the 
whole amount of insurance on such risk or any 
specified part thereof shall be placed at such rates, 
or with the members of or subscribers to such 
rating organization; nor shall any such person, 
association, or corporation authorized to transact 
the business of insurance within this state, fix or 
make any rate or schedule of rates or charge a 
rate which discriminates unfairly between risks 
within this state of essentially the same hazard. 
Whenever it is made to appear to the satisfaction 
of the commissioner that such discrimination ex- 
ists, he may, after a full hearing, either before 
himself or before any salaried employee of the in- 

surance department whose report he may adopt, 
order such discrimination removed; and all such 
persons, corporations, associations, or bureaus af- 
fected thereby shall immediately comply there- 
with; nor shall such persons, corporations, asso- 
ciations, or bureaus remove such discrimination 
by increasing the rates on any-risk or class of 
risks affected by such order unless it is made to 
appear to the satisfaction of the commissioner that 
such increase is justifiable. (1945, c. 380.) 

§ 58-131.30. Record to be kept; hearing on rates. 
—Every such rating organization shall keep a 
careful record of its proceedings and shall furnish 

upon demand to any person upon whose property 

2 N. C—10 
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or risk a rate has been made, or to his authorized 
agent, full information as to such rate, and, if such 
property or risk be rated by schedule, a copy of 
such schedule; it shall also provide such means as 
may be approved by the commissioner whereby 
any person affected by such rate may be heard, 
either in person or by agent, before the governing 
or rating committee or other proper executive of 
such rating organization on an application for a 
change in such rate. (1945, c. 380.) 

§ 58-131.81. Hearing on rates before the com- 
missioner.—Any person, firm, or corporation .g- 
grieved by any rating or classification assignment 
by such company, bureau, or board, may file a 
complaint in writing with the commissioner stat- 
ing in detail the grounds upon which the complain- 
ant asks relief. The commissioner shall set a time, 
not earlier than seven days after the date of the 
notice, and a place for a hearing upon the com- 
plaint. After due hearing the commissioner shall 
make a finding as to whether the established rate 
or classification assignment made is excessive or 
unfair and shall make such orders as he deems ad- 
visable. 
Any member or subscriber of a rating bureau 

may appeal to the commissioner from any deci- 
sion of such bureau and the commissioner shall, 
after a hearing held on not less than ten days’ 
written notice to the appellant and to the bureau, 

issue an order approving the decision of the bu- 
reau or directing it to give further consideration 
to such proposal. In the event the bureau fails 
to take satisfactory action, the commissioner shall 
make such order as he may see fit. (1945, c. 380.) 

§ 58-131.32. Review of order of commissioner. 
—A review of any order made by the commis- 
sioner in accordance with the provisions of this 
article shall be by appeal to the Superior Court of 
Wake County in accordance with the provisions 
of section 58-9.3. (1945, c. 380.) 

§ 58-131.33. Certain insurance contracts ex- 
cepted.—This article shall not apply to any con- 
tract of life insurance, accident and health insur- 
ance or annuities, to any contract of reinsurance, 

to contracts of insurance upon property or risks 
permanently located without this state, nor to 
kinds of insurance for which the commissioner 
finds in the practice of the industry there are no 
established rates. (1945, c. 380.) 

Art. 14. Real Estate Title Insurance 
Companies. 

§ 58-134.1. Investment of capital—Any real 
estate title insurance company having a capital 
stock of more than fifty thousand dollars, may, 
with the consent of the commissioner, after invest- 
ing fifty thousand dollars of the capital, as pro- 
vided in this chapter, invest not to exceed one- 
fourth of the total capital stock in abstract or title 
plants; and no such company shall guarantee or 

insure in any one risk more than forty per cent of 
its combined capital and surplus without first hav- 
ing the approval of the commissioner of North 
Carolina, which approval shall be endorsed upon 
the policy. (1945, c. 386.) 

Art. 16. Reciprocal or Inter-Insurance 
Exchanges. 

§ 58-139. Statement to be filed with commis- 
sioner of insurance, 
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7. That there is on deposit with such attorney 
and available for payment of losses a sum of not 
less than one hundred thousand dollars. (1913, c¢. 

183, s. 3; 1945, c. 386; C.S. 6399.) 

Editor’s Note.—The 1945 amendment substituted in sub- 
section 7 ‘“‘one hundred” for “‘twenty-five.”’ As the rest of 
the section was not affected by the amendment it is not 
set out. 

§ 58-143. Reserve fund.—There shall at all times 
be maintained as a reserve a sum in cash or con- 

vertible securities equal to fifty per centum of 
the aggregate net annual deposits collected and 
credited to the accounts of the subscribers on 
policies having one year or less to run and pro 
rata on those for longer periods. For the purpose 
of said reserve, net annual deposits shall be con- 
strued to mean the advance payments of sub- 
scribers after deducting therefrom the amounts 
specifically provided in the subscribers’ agree- 
ments, for expenses. Said sum shall at no time 
be less than one hundred thousand dollars, and if 
at any time fifty per cent of the aggregate de- 
posits so collected and credited shall not equal 
that amount, then the subscribers, or their attor- 
ney for them, shall make up any deficiency. (1913, 
c. .183;'s. 73 1945, c. 386;'C.S. 6403.) 

Editor’s Note.—The 1945 amendment substituted “one 
hundred” for “twenty-five” in the last sentence. 

8 58-148. Application of other sections.—Except 
as otherwise provided in this article, and except 
where the context otherwise requires, all of the 
provisions of this chapter relating to all insurers 
and those relating to insurers transacting the same 
kind or kinds of insurance which reciprocal insur- 
ers are permitted to transact, shall be applicable 
to reciprocal insurers authorized to do business 
in this state. Where any of such sections refer 
to a corporation, company or insurer, the same, 
when read in connection with and applicable to 
this article shall be deemed to mean a reciprocal 
insurer. (1913, c. 183;/s..18;°1945, ¢. 386; C:S, 
6409.) 

_ Editor’s Note—The 1945 amendment rewrote this section. 

Art. 17. Foreign or Alien Insurance Companies. 

§ 58-149. Admitted to do business.—Foreign or 
alien insurance companies, upon complying with 
the conditions of this chapter applicable to them, 

may be admitted to transact in this state, by con- 
stituted agents resident herein, any class of insur- 

ance authorized by the laws in force relative to 
the duties, obligations, prohibitions, and perial- 
ties of insurance companies, and subject to all 
laws applicable to the transaction of such busi- 
ness by foreign or alien insurance companies and 
their agents. (Rev., s. 4746; 1899, c. 54, s. 61; 
1945, c. 384; C. S. 6410.) 

Editor’s Note.—The 1945 amendment, which made this 
section applicable to alien insurance companies, directed that 
the words “or alien” be inserted in the caption of the ar- 
ticle. 

§ 58-150. Conditions of admission.—A foreign 
or alien insurance company may be admitted and 

authorized to do business when it: 
(1) Deposits with the commissioner a certified 

copy of its charter or certificate of organization 
and a statement of its financial condition and busi- 
ness, in such form and detail as he requires, signed 
and sworn to by its president and secretary or 
other proper officer, and pays for the filing of this 
statement the sum required by law. 
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(2) Satisfies the commissioner that it is fully 
and legally organized under the laws of its state 
or government to do the business it proposes to 
transact, and that it has been successful in the 
conduct of such business; that it has, if a stock 
company, a fully paid-up and unimpaired capital, 
exclusive of stockholders’ obligations of any de- 
scription of an amount not less than that required 
for the organization of a domestic company writ- 
ing the same kinds of business; and if a mutual 
company that its free surplus is not less than that 

required for the organization of a domestic com- 
pany writing the same kind of business, and that 
such capital, surplus, and other funds are invested 
in substantial accordance with the requirements 
of this chapter. 

(3) By a duly executed instrument filed in his 
office constitutes and appoints the commissioner 
and his successor its true and lawful attorney, up- 
on whom all lawful processes in any action or le- 
gal proceeding against it may be served, and there- 
in agrees that any lawful process against it which 
may be served upon such attorney shall be of the 
same force and validity as if served on the com- 
pany; and the authority thereof shall continue in 
force irrevocable so long as any liability of the 
company remains outstanding in this state. Cop- 
ies of this instrument, certified by the commis- 
sioner, are sufficient evidence thereof, and service 
upon such attorney is sufficient service upon the 
principal. 

(4) Appoints as its agent or agents in this state 
some resident or residents thereof. 

(5) Files with the commissioner a certificate 
that it has complied with the laws of the state or 
government under which it was organized and is 
authorized to make contracts of insurance. (Rev., 
Se 474i 521899) C: 045s. 02 HL 901 Cr ao tees) 5; 1903, 

Ch 488. 8,565'1945 5c. 3842. C, S_6411 9 

Editor’s Note.—The 1945 amendment made changes in sub- 
sections (2) and (5). 

§ 58-151. Limitation as to kinds of insurance.— 
Any foreign or alien company admitted to do bus- 
iness in this state shall be limited with respect to 
doing kinds of insurance in this state in the same 
manner and to the same extent as are domestic 
companies, provided that any foreign insurance 
company which has been licensed to do the busi- 
ness of life insurance in this state continuously 
during a period of twenty years next preceding the 
effective date of this act may continue to be li- 
censed, in the discretion of the commissioner, to 
do the kind or kinds of insurance business which 
it was authorized to do immediately prior to the 
taking effect of this act. (Rev., s. 4748; 1899, c. 
44s 965 7 LOOM Me aot, IS2*5 52 903." 430, 0S. et onde 

ce, !111)°s. (2371948, 'e) °884;5°C)S, 6412.) 
Editor’s Note.—The 1945 amendment, effective March 4, 

1945, rewrote this section, 

§ 58-151.1. Foreign companies; requirements for 
admission—A company organized under the 
laws of any other of these United States for the 
transaction of life insurance may be admitted to 
do business in this state if it complies with the 
other provisions of this chapter regulating the 
terms and conditions upon which foreign life in- 
surance companies may be admitted and author- 
ized to do business in this state, and, in the 
opinion of the commissioner of insurance, is in 
sound financial condition and has policies in force 
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upon not less than five hundred lives for an ag- 
gregate amount of not less than five hundred 
thousand dollars. Any life company organized 
under the laws of any other country than the 
United States, in addition to the above require- 
ments, must make and maintain the deposit re- 
quired of such companies by article four of this 
chapter. (Rev., s. 4774; 1899, c. 54, s..56; 1945, c. 

379; C. S. 6456.) 
Editor’s Note.—The 1945 amendment transferred this sec- 

tion from section 58-196. 

§ 58-152. Retaliatory laws.—When, by the laws 
of any other state or nation, any taxes, fines, 
penalties, licenses, fees, deposits of money or of 
securities, or other obligations or prohibitions 
are imposed upon insurance companies of this 
state doing business in such other state or na- 
tion or upon their agents therein greater than 
those imposed by this state upon insurance com- 
panies of such other state, then, so long as such 
laws continue in force, the same taxes, fines, 
penalties, licenses, fees, deposits, obligations and 
prohibitions, of whatever kind, may in the discre- 
tion of the commissioner be imposed upon all such 
insurance companies of such other state or nation 
doing business within this state and upon their 
agents here. Nothing herein repeals or reduces 
the license, fees, taxes, and other obligations now 
imposed by the laws of this state or to go into ef- 
fect with the companies of any other state or na- 
tion unless some company of this state is actually 
doing or seeking to do business in such state or 
nation. When an insurance company organized 
under the laws of any state or country is prohib- 
ited by the laws of such state or country or by its 
charter from investing its assets other than capital 

stock in the bonds. of this state, then and in such 
case the commissioner of insurance is authorized 
and directed to refuse to grant a license to transact 
business in this state to such insurance company. 
(Rev., s. 4749; 1899, c. 54, s. 71; 1903, c. 536, s, 11; 
1927, c. 32; 1945, c..384; C..8. 6413.) 
Editor’s Note.— 
The 1945 amendment substituted for the word ‘‘shall” in 

line twelve the words “‘may in the discretion of the com- 

missioner.” 

§ 58-155. Action to enforce compliance with this 
chapter.—Compliance with the provisions of this 
chapter as to deposits, obligations, and prohibi- 
tions, and the payment of taxes, fines, fees, and 
penalties by foreign or alien insurance companies, 
may be enforced in the ordinary course of legal 
procedure by action brought in the superior court 
of Wake County by the attorney-general in the 

name of the state upon the relation of the com- 
missioner of insurance. (Rev., s. 4752; 1899, c. 
54, s. 102; 1903, c. 438, s. 10; 1945, c, 384; C.S. 
6416.) 

Editor’s Note.—The 1945 amendment inserted in line four 

the words ‘‘or alien.” 

Art. 17A. Mergers, Rehabilitation and Liqui- 
dation of Insurance Companies. 

§ 58-155.1. Merger or consolidation—1. Subject 
to the provisions of sections 58-103 and 58-104, 
relating to the mutualization of stock insurers, 
a domestic insurer may merge or consolidate 
with another insurer, subject to the following 
conditions: 

(a) The plan of merger or consolidation must 
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be submitted to and be approved by the commis- 
sioner in advance of the merger or consolidation. 

(b) The commissioner shall not approve any 
such plan unless, after a hearing, he finds that 
it is fair, equitable to policyholders, consistent 
with law, and will not conflict with the public 
interest. If the commissioner fails to approve the 

plan, he shall state his reasons for such failure 

in his order made on such hearing. 
(c) No director, officer, member or subscriber 

of any such insurer, except as is expressly pro- 
vided by the plan of merger or consolidation, 
shall receive any fee, commission, other compen- 
sation or valuable consideration whatever, for in 
any manner aiding, promoting or assisting in the 

merger or consolidation, 
(d) Any merger or consolidation as to an 

incorporated domestic insurer shall in other re- 
spects be governed by the general laws of this 

state relating to business corporations, except 
that the merger or consolidation of a domestic 
mutual insurer may be effected by vote of two- 
thirds of the members voting thereon pursuant 
to such notice and procedure as the commissioner 

may prescribe. 
2. Reinsurance of all or substantially all of 

the insurance in force of a domestic insurer by 

another insurer under an agreement whereby the 
reinsuring company succeeds to all of the liabilities 
of and supplants the domestic insurance company 
thereon shall be deemed a consolidation for the 
purposes of this section, (1947, c. 923.) 

Editor’s Note.—For discussion of this article, see 25 N. C. 
Law Rev. 429, 

§ 58-155.2. Grounds for  rehabilitation—The 
commissioner may apply for an order directing 
him to rehabilitate a domestic insurer upon one 
or more of the following grounds: That the insurer 

(a) Is insolvent; or 
(b) Has refused to submit its books, records, 

accounts or affairs to examination by the com- 
missioner; or 

(c) Has failed to comply with the commis- 
sioner’s order to make good an impairment of cap- 
ital of a stock insurer or an impairment of surplus 

of a mutual or reciprocal insurer, within the time 
prescribed; or 

(d) Has transferred or attempted to transfer 
substantially its entire property or business, or 
has entered into any transaction the effect of 
which is to merge substantially its entire property 
or business in that of any other insurer without 
first having obtained the written approval of the 
commissioner; or 

(e) Is found, after examination, to be in such 
condition that its further transaction of business 
will be hazardous to its policyholders, or to its 
creditors, or to its members, subscribers, or stock- 
holders, or to the public; or 

(f) Has wilfully violated its charter; or 
(zg) Has an officer, director, or manager who 

has refused to be examined under oath, concern- 
ing its affairs; or 

(h) Has been the subject of an application for 
the appointment of a receiver, trustee, custodian 
or sequestrator of the insurer or of its property, 
or if a receiver, trustee, custodian, or sequestrator 
is appointed by a federal court or if such appoint- 
ment is imminent; or 

(4) Has consented to such an order through a 
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majority of its directors, stockholders, members, 

or subscribers; or 
(j) Has failed to remove from office any officer 

or director whom the commissioner has found, 
after notice to and hearing of such insurer and 
such officer or director, to be a dishonest or un- 
trustworthy person; or 

(k) Has failed to pay a final judgment rendered 
against it in any state upon any insurance con- 
tract issued or assumed by it, within thirty days 
after the judgment became final or within thirty 

days after time for taking an appeal has expired, 

or within thirty days after dismissal of an appeal 
before final determination, whichever date is the 

later. (1947, co 923.) 

§ 58-155.3. Order of rehabilitation; termination. 
—1i. An order to rehabilitate a domestic insurer 
shall direct the commissioner forthwith to take 
possession of the property of the insurer and to 
conduct the business thereof, and to take such 

steps toward removal of the causes and con- 
ditions which have made rehabilitation necessary 

as the court may direct. 
2. If at any time the commissioner deems that 

further efforts to rehabilitate the insurer would 
be useless, he may apply to the court for an order 
of liquidation. 

3. The commissioner, or any interested person 
upon due notice to the commissioner, at any time 
may apply for an order terminating the rehabilita- 
tion proceeding and permitting the insurer to 
resume possession of its property and the conduct 
of its business, but no such order shall be granted 
except when, after a full hearing, the court has 
determined that the purposes of the proceeding 

have been fully accomplished. (1947, c. 923.) 

§ 58-155.4. Grounds for liquidation—The Com- 
missioner may apply for an order directing him 
to liquidate the business of a domestic insurer 
or of the United States branch of an alien insurer 
having trusteed assets in this state, regardless 

of whether or not there has been a prior order 
directing him to rehabilitate such insurer, upon 

any of the grounds specified in section 58-155.2 
or upon any one or more of the following grounds: 
That the insurer 

(a) Has ceased transacting 
period of one year; or 

(b) Has commenced voluntary liquidation or 
dissolution, or attempts to commence or prosecute 

any action or proceeding to liquidate its business 
or affairs, or to dissolve its corporate charter, 
or to procure the appointment of a receiver, 

trustee, custodian, or sequestrator under any law 
except this chapter; or 

(c) Has not organized or completed its organi- 
zation and obtained a certificate of authority as 
an insurer. (1947, c. 923.) 

§ 58-155.5. Order of liquidation.—An order to 
liquidate the business of a domestic insurer shall 
direct the commissioner forthwith to take posses- 
sion of the property of the insurer, to liquidate 
its business, to deal with the insurer’s property 

and business in his own name as commissioner 
or in the name of the insurer as the court may 
direct, to give notice to all creditors who may 
have claims against the insurer to present such 
claims, and to dissolve the insurer. (1947, c. 923.) 

§ 58-155.6. Liquidation of alien insurers.—An 

insurance for a 
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order to liquidate the business of the United 
States branch of an alien insurer having trusteed 
assets in this state shall be in the same terms as 
those prescribed for domestic insurers, except 

that only the assets in this state of the business 
of. such United States branch shall be included 
therein, (1947, c. 923.) 

§ 58-155.7. Conservation of assets of foreign in- 
surer.—The commissioner may apply for an order 

directing him to conserve the assets within this 
state of a foreign insurer upon any one or more 
of the following grounds: 

(a) Upon any of the grounds specified in para- 
graphs (a) to (i) inclusive of section 58-155.2, 
and in paragraph (b) of section 58-155.4. 

(b) That its property has been sequestrated in 
the state of its domicile or in any other jurisdiction. 
(1947, c. 923.) 

§ 58-155.8. Conservation of assets of alien in- 
surer.—The commissioner may apply for an order 
directing him to conserve the assets within this 
state of an alien insurer upon any one or more of 

the following grounds: 
(a) Upon any of the grounds specified in para- 

graphs (a) to (i) inclusive of section 58-155.2, 
and in paragraph (b) of section 58-155.4; or 

(b) That the insurer has failed to comply, 
within the time designated by the commissioner, 
with an order of the commissioner pursuant to 

law to make good an impairment of its trusteed 
funds; or 

(c) That the property of the insurer has been 
sequestrated in its domiciliary sovereignty or 
elsewhere. (1947, c. 923.) 

§ 58-155.9. Order of conservation or ancillary 
liquidation of foreign or alien insurers.——1. An 
order to conserve the assets of a foreign or alien 
insurer shall direct the commissioner forthwith to 
take possessioh of the property of the insurer 
within this state and to conserve it, subject to 
the further direction of the court. 

2. Whenever a domiciliary receiver is appointed 
for any such insurer in its domiciliary state 
which is also a reciprocal state, as defined in sec- 
tion 58-155.10, the court shall on application of 
the commissioner appoint the commissioner as 
the ancillary receiver in this state, subject to the 
provisions of the uniform insurers liquidation act. 
(1947, c. 923.) 

§ 58-155.10. Uniform insurers liquidation act; 
definitions.—This section and sections 58-155.11 
to 58-155.17 inclusive, comprise and may be cited 
as the uniform insurers liquidation act. For the 
purposes of this act: 

1. “Insurer” means any person, firm, corpora- 
tion, association or aggregation of persons doing 
an insurance business and subject to the insurance 
supervisory authority of, or to liquidation, rehabili- 
tation, reorganization, or conservation by, the 
commissioner, or the equivalent insurance super- 
visory official of another state. 

2. “Delinquency proceeding” means any pro- 
ceeding commenced against an insurer for the 
purpose of liquidating, rehabilitating, reorganizing 
or conserving such insurer. 

3. “State” means any state of the United States, 
and also the District of Columbia, Alaska, Hawaii 
and Puerto Rico. 
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4, “Foreign country” means territory not in any 
state. 

5. “Domiciliary state’ means the state in which 
an insurer is incorporated or organized, or, in the 
case of an insurer incorporated or organized in 
a foreign country, the state in which such insurer, 
having become authorized to do business in such 
state, has, at the commencement of delinquency 
proceedings, the largest amount of its assets held 
in trust and assets held on deposit for the benefit 
of its policyholders, or policyholders and creditors 
in the United States; and any such insurer is 
deemed to be domiciled in such state. 

6. “Ancillary state’ means any state other than 
a domiciliary state. 

7. “Reciprocal state’ means any state other 
than this state in which in substance and effect 
the provisions of this act are in force, including 
the provisions requiring that the insurance com- 
missioner or equivalent supervisory official be the 
receiver of a delinquent insurer. 

8. “General assets” means all property, real, 
personal, or otherwise, not specifically mortgaged, 
pledged, deposited, or otherwise encumbered for 
the security or benefit of specified persons or a 
limited class or classes of persons, and as to such 

specifically encumbered property the term in- 
cludes all such property or its proceeds in excess 
of the amount necessary to discharge the sum or 
sums secured thereby. Assets held in trust and 
assets held on deposit for the security or benefit 
of all policyholders, or all policyholders and credi- 
tors in the United States, shall be deemed general 

assets. 

9. “Preferred claim’ means any claim with 
respect to which the law of a state or of the 
United States accords priority of payment from 
the general assets of the insurer. 

10. “Special deposit claim’ means any claim 

secured by a deposit made pursuant to statute 
for the security or benefit of a limited class or 
classes of persons, but not including any general 
assets. 

11. “Secured claim” means any claim secured 
by mortgage, trust, deed, pledge, deposit as se- 
curity, escrow, or otherwise, but not including 
special deposit claims or claims against general 
assets. The term also includes claims which more 
than four months prior to the commencement of 
delinquency proceedings in the state of the in- 
surer’s domicile have become liens upon specific 
assets by reason of judicial process. 

12. “Receiver” means receiver, liquidator, re- 
habilitator, or conservator as the context may 
require. (1947, c. 923.) 

§ 58-155.11. Conduct of delinquency proceed- 
ings against insurers domiciled in this state.—1. 
Whenever under the laws of this state a receiver 
is to be appointed in delinquency proceedings for 
an insurer domiciled in this state, the court shall 

appoint the commissioner as such receiver. The 
court shall direct the commissioner forthwith to 
take possession of the assets of the insurer and 
to administer the same under the orders of the 
court. 

2. As domiciliary receiver the commissioner 
shall be vested by operation of law with the title 
to all of the property, contracts, and rights of 
action, and all of the books and records of the 
insurer wherever located, as of the date of entry 
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of the order directing him to rehabilitate or liqui- 
date a domestic insurer, or to liquidate the United 
States branch of an alien insurer domiciled in this 
state, and he shall have the right to recover the 
same and reduce the same to possession; except 
that ancillary receivers in reciprocal states shall 

have, as to assets located in their respective 

states, the rights and powers which are herein- 

after prescribed for ancillary receivers appointed 
in this state as to assets located in this state. 

3. The recording of the order directing posses- 
sion to be taken, or a certified copy thereof, in 
the record of lis pendens in the office of the clerk 
of the superior court of the county wherein the 
property is located shall impart the same notice 
as would be imparted by a deed, bill of sale, or 

other evidence of title duly filed or recorded. 
4. The commissioner as domiciliary receiver 

shall be responsible on his official bond for the 

proper administration of all assets coming into 
his possession or control. The court may at any 
time require an additional bond from him or his 
deputies if deemed desirable for the protection of 
the assets. 

5. Upon taking possession of the assets of an 

insurer the domiciliary receiver shall, subject to 
the direction of the court, immediately proceed to 
conduct the business of the insurer or to take 
such steps as are authorized by the laws of this 
state for the purpose of liquidating, rehabilitating, 
reorganizing or conserving the affairs of the 
insurer, 

6. In connection with delinquency proceedings 
the commissioner may appoint one or more spe- 

cial deputy commissioners to act for him, and 

may employ such counsel, clerks, and assistants 
as he deems necessary. The compensation of the 
special deputies, counsel, clerks or assistants and 

all expenses of taking possession of the insurer 
and of conducting the proceedings shall be fixed 
by the receiver, subject to the approval of the 
court, and shall be paid out of the funds or assets 
of the insurer. Within the limits of the duties 
imposed upon them special deputies shall possess 
all the powers given to, and, in the exercise of 
those powers, shall be subject to all of the duties 
imposed upon the receiver with respect to such 
proceedings. (1947, c. 923.) 

§ 58-155.12. Conduct of delinquency proceed- 
ings against insurers not domiciled in this state—— 
1. Whenever under the laws of this state an 
ancillary receiver is to be appointed in delinquency 
proceedings for an insurer not domiciled in this 
state, the court shall appoint the commissioner 

as ancillary receiver. The commissioner shall 
file a petition requesting the appointment (a) if 
he finds that there are sufficient assets of such 
insurer located in this state to justify the appoint- 
ment of an ancillary receiver, or (b) if ten or 
more persons resident in this state having claims 
against such insurer file a petition with the com- 
missioner requesting the appointment of such 
ancillary receiver. 

2. The domiciliary receiver for the purpose of 
liquidating an insurer domiciled in a reciprocal 
state, shall be vested by operation of law with the 
title to all of the property, contracts, and rights 
of action, and all of the books and records of the 
insurer located in this state, and he shall have the 
immediate right to recover balances due from 
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local agents and to obtain possession of any books 

and records of the insurer found in this state. 

He shall also be entitled to recover the other 

assets of the insurer located in this state except 

that upon the appointment of an ancillary receiver 

in this state, the ancillary receiver shall during 

the ancillary receivership proceedings have the 

sole right to recover such other assets. The ancil- 

lary receiver shall, as soon as practicable, liquidate 

from their respective securities those special de- 

posit claims and secured claims which are proved 

and allowed in the ancillary proceedings in this 

state, and shall pay the necessary expenses of 

the proceedings. All remaining assets he shall 

promptly transfer to the domiciliary receiver. 

Subject to the foregoing provisions the ancillary 

receiver and his deputies shall have the same 

powers and be subject to the same duties with 

respect to the administration of such assets, as 

a receiver of an insurer domiciled in this state. 

3. The domiciliary receiver of an insurer domi- 

ciled in a reciprocal state may sue in this state 

to recover any assets of such insurer to which 

he may be entitled under the laws of this state. 

(1947, c. 923.) 

§ 58-155.13. Claims of non-residents against do- 

mestic insurers.—1. In a delinquency proceeding 

begun in this state against an insurer domiciled 

in this state, claimants residing in reciprocal 

states may file claims either with the ancillary 

receivers, if any, in their respective states, or 

with the domiciliary receiver. All such claims 

must be filed on or before the last date fixed for 

the filing of claims in the domiciliary delinquency 

proceedings. 

2. Converted claims belonging to claimants re- 
siding in reciprocal states may either (a) be 

proved in this state as provided by law, or (b) 

if ancillary proceedings have been commenced 
in such reciprocal states, may be proved in those 
proceedings. In the event a claimant elects to 
prove his claim in ancillary proceedings, if notice 
of the claim and opportunity to appear and be 
heard is afforded the domiciliary receiver of this 
state as provided in section, 58-155.14 with respect 
to ancillary proceedings in this state, the final 
allowance of such claim by the courts in the 
ancillary state shall be accepted in this state as 
conclusive as to its amount, and shall also be ac- 
cepted as conclusive as to its priority, if any, 
against special deposits or other security located 
within the ancillary state. (1947, c. 923.) 

§ 58-155.14. Claims against foreign insurers.— 
1. In a delinquency proceeding in a_ reciprocal 
state against an insurer domiciled in that state, 
claimants against such insurer, who reside within 

this state, may file claims either with the ancillary 
receiver, if any, appointed in this state, or with 
the domiciliary receiver. All such claims must 
be filed on or before the last date fixed for the 
filing of claims in the domiciliary delinquency pro- 

ceedings. 
2. Controverted claims belonging to claimants 

residing in this state may either (a) be proved 
in the domiciliary state as provided by the law of 
that state, or (b) if ancillary proceedings have 
been commenced in this state, be proved in those 

proceedings. In the event that any such claimant 

elects to prove his claim in this state, he shall file 

GENERAL STATUTES OF NORTH CAROLINA [ 150 

his claim with the ancillary receiver in the manner 
provided by the law of this state for the proving 
of claims against insurers domiciled in this state, 
and he shall give notice in writing to the receiver 
in the domiciliary state, either by registered mail 
or by personal service at least forty days prior to 
the date set for hearing. ‘The notice shall contain 
a concise statement of the amount of the claim, 
the facts on which the claim is based, and the pri- 
orities asserted, if any. If the domiciliary receiver, 
within thirty days after the giving of such notice, 
shall give notice in writing to the ancillary re- 
ceiver and to the claimant, either by registered 
mail or by personal service, of his intention to 
contest such claim, he shall be entitled to appear 
or to be represented in any proceeding in this 
state involving the adjudication of the claim. ‘The 
final allowance of the claim by the courts of this 
state shall be accepted as conclusive as to its 
amount, and shall also be accepted as conclusive 
as to its priority, if any, against special deposits 
or other security located within this state. (1947, 
c. 923.) 

§ 58-155.15. Priority of certain claims.—1. In a 
delinquency proceeding against an insurer domi- 
ciled in this state, claims owing to residents of 
ancillary states shall be preferred claims if like 
claims are preferred under the laws of this state. 
All such claims whether owing to residents or 
nonresidents shall be given equal priority of 
payment from general assets regardless of where 

such assets are located. 

2. In a delinquency proceeding against an in- 
surer domiciled in a reciprocal state, claims 
owing to residents of this state shall be preferred 
if like claims are preferred by the laws of that 
state. 

3. The owners of special deposit claims against 

an insurer for which a receiver is appointed in 
this or any other state shall be given priority 

against their several special deposits in accord- 
ance with the provisions of the statutes governing 
the creation and maintenance of such deposits. 
If there is a deficiency in any such deposit so 
that the claims secured thereby are not fully dis- 
charged therefrom, the claimants may share in 
the general assets, but such sharing shall be de- 
ferred until general creditors, and also claimants 

against other special deposits who have received 
smaller percentages from their respective deposits, 
have been paid percentages of their claims equal 

to the percentage paid from special deposit. 

4. The owner of a secured claim against an 
insurer for which a receiver has been appointed 
in this or any other state may surrender his 
security and file his claim as a general creditor, 
or the claim may be discharged by resort to 
the security, in which case the deficiency, if any, 
shall be treated as a claim against the general 
assets of the insurer on the same basis as claims 
of unsecured creditors. If the amount of the 
deficiency has been adjudicated in ancillary pro- 
ceedings as provided in this act, or if it has been 
adjudicated by a court of competent jurisdiction in 
proceedings in which the domiciliary receiver 
has had notice and opportunity to be heard, such 
amount shall be conclusive; otherwise the amount 
shall be determined in the delinquency proceed- 
ing in the domiciliary state. (1947, c. 923.) 
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§ 58-155.16. Attachment and garnishment of as- 
sets.—During the pendency of delinquency pro- 
ceedings in this or any reciprocal state no action 
or proceeding in the nature of an attachment, 
garnishment or execution shall be commenced or 
maintained in the courts of this state against the 
delinquent insurer or its assets. Any lien ob- 
tained .by such action or proceeding within four 
months, prior to the commencement of any stch 
delinquency proceeding or at any time thereafter 
shall be void as against any rights arising in such 
delinquency proceeding. (1947, c. 923.) 

§ 58-155.17. Uniformity of interpretation—This 
uniform insurers liquidation act shall be so inter- 
preted and construed as to effectuate its general 
purpose to make uniform the law of those states 
that enact it. To the extent that its provisions, 
when applicable, conflict with other provisions 
of this article, the provisions of this act shall 
control. (1947, c. 923.) 

§ 58-155.18. Commencement of proceedings.—1. 
Proceedings under this article involving a domes- 

tic insurer shall be commenced in the superior 
court for the county in which is located the in- 
surer’s home office. Proceedings under this arti- 
cle involving other insurers shall be commenced 
in the superior court of Wake county. 

2. The commissioner shall commence any such 
proceeding, the attorney-general representing him, 

by an application to the court or to any judge 
thereof, for an order directing the insurer to 
show cause why the commissioner should not 
have the relief prayed for. On the return of 
such order to show cause, and after a full hearing, 

the court shall either deny the application or grant 
the application together with such other relief 

as the nature of the case and the interests of 
policyholders, creditors, stockholders, members, 
subscribers or the public may require. (1947, c. 
923.) 

§ 58-155.19. Injunctions—1. Upon application 
by the commissioner for such an order to show 
cause or at any time thereafter, the court may 
without notice issue an injunction restraining the 
insurer, its Officers, directors, stockholders, mem- 

bers, subscribers, agents, employees and all other 
persons from the transaction of its business or 

the waste or disposition of its property until the 
further order of the court. 

2. The court may at any time during a pro- 
ceeding under this article issue such other in- 
junctions or orders as may be deemed necessary 
to prevent interference with the commissioner or 
the proceeding, or waste of the assets of the 
insurer, or the commencement or prosecution of 
any actions, or the obtaining of preferences, judg- 
ments, attachments or other liens, or the making 
of any levy against the insurer or against its 
assets or any part thereof. (1947, c. 923.) 

§ 58-155.20. Removal of proceedings.—At any 
time after the commencement of a proceeding 

under this article the commissioner may apply 

ex parte to the court for an order changing the 
venue of, and removing the proceeding to Wake 
county, or, in the discretion of the commissioner, 
to any other county of this state in which he 
deems that such proceeding may be most eco- 
nomically and efficiently conducted. 
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Upon the filing of any such application for 
removal, the court shall direct the clerk of the 
court in which the proceeding is then pending to 
transmit all the papers filed therein with such 

clerk to the clerk of the court to which the pro- 
ceeding is removed, and the proceeding shall 
thereafter be conducted in such other court as 
though it had been commenced in such court. 
(1947, c. 923.) 

§ 58-155.21. Deposit of monies collected.—The 
monies collected by the commissioner in a pro- 
ceeding under this article, shall be, from time to 
time, deposited in one or more state or national 

banks, savings banks, or trust companies, and in 

the case of the insolvency or voluntary or invol- 

untary liquidation of any such depositary which 
is an institution organized and supervised under 
the laws of this state, such deposits shall be en- 
titled to priority of payment on an equality with 

any other priority given by the banking law of 
this state. The commissioner may in his dis- 
cretion deposit such monies or any part thereof 

in a national bank or trust company as a trust 
fund. (1947, c. 923.) 

§ 58-155.22. Exemption from filing fees.—The 
commissioner shall not be required to pay any fee 
to any public officer in this state for filing, record- 
ing, issuing a transcript or certificate, or authenti- 

cating any paper or instrument pertaining to the 
exercise by the commissioner of any of the 
powers or duties conferred upon him under this 
article, whether or not such paper or instrument 

be executed by the commissioner or his deputies, 
employees or attorneys of record and whether or 
not it is connected with the commencement of an 
action or proceeding by or against the commis- 
sioner, or with the subsequent conduct of such 
action or proceeding. (1947, c. 923.) 

§ 58-155.28. Borrowing on pledge of assets.— 
For the purpose of facilitating the rehabilitation, 
liquidation, conservation or dissolution of an in- 
surer pursuant to this article, the commissioner 
may, subject to the approval of the court, borrow 
money and execute, acknowledge and deliver 

notes or other evidences of indebtedness therefor 
and secure the repayment of the same by the 
mortgage, pledge, assignment, transfer in trust or 
hypothecation of any or all of the property whether 

real, personal or mixed of such insurer, and the 
commissioner, subject to the approval of the 
court, shall have power to take any and all other 

action necessary and proper to consummate any 

such loans and to provide for the repayment 

thereof. The commissioner shall be under no 
obligation personally or in his official capacity as 
commissioner to repay any loan made pursuant 
to this section. (1947, c. 923.) 

§ 58-155.24. Report to the General Assembly. 
—The commissioner shall transmit to the General 
Assembly in his biennal report, the names of all 
insurers proceeded against under this article to- 
gether with such facts as shall acquaint the 
policyholders, creditors, stockholders and the 
public with all proceedings. To that end the 
special deputy commissioner in charge of any 

such insurer shall file annually with the commis- 
sioner a report of the affairs of the insurer. (1947, 
c. 923.) 



§ 58-155.25 GENERAL STATUTES 

§ 58-155.25. Date rights fixed on liquidation.— 

The rights and liabilities of the insurer and ot 

its creditors, policyholders, stockholders, members, 
subscribers and all other persons interested in 
its estate shall, unless otherwise directed by the 

court, be fixed as of the date on which the order 

directing the liquidation of the insurer is filed in 

the office of the clerk of the court which made 

the order, subject to the provisions of section 58- 
155.29 with respect to the rights of claimants 
holding contingent claims. (1947, ¢. 923.) 

§ 58-155.26. Voidable transfers or liens.—1. Any 
transfer of, or lien upon, the property of an 
insurer which is made or created within four 
months prior to the granting of an order to show 
cause under this article with the intent of giving 
to any creditor or of enabling him to obtain a 
greater percentage of his debt than any other 
creditor of the same class and which is accepted 
by such creditor having reasonable cause to believe 
that such a preference will occur, shall be voidable. 

2. Every director, officer, employee, stockholder, 
member, subscriber and any other person acting 

on behalf of such insurer who shall be concerned 
in any such prohibited act or deed and every 
person receiving thereby any property of such 
insurer or the benefit thereof shall be personally 
liable therefor and shall be bound to account to 

the commissioner. 
3. The commissioner as liquidator, rehabilitator 

or conservator in any proceeding under this arti- 
cle, may avoid any transfer of, or lien upon the 
property of an insurer which any creditor, stock- 
holder, subscriber or member of such insurer 
might have avoided and may recover the property 
so transferred or its value, from the person to 
whom it was transferred unless he was a bona fide 
holder for value prior to the date of the grant- 
ing of an order to show cause under this arti- 
cle. Such property or its value may be recovered 
from anyone who has received it except a bona 

fide holder for value as above specified. (1947, 

Crogan) 

§ 58-155.27. Priority of claims for compensation. 
—1i. Compensation actually owing to employees 
other than officers of an insurer, for services ren- 

dered within three months prior to the commence- 
ment of a proceeding against the insurer under 

this article, but not exceeding three hundred 
dollars for each such employee, shall be paid 
prior to the payment of every other debt or claim, 
and in the discretion of the commissioner may be 
paid as soon as practicable after the proceeding 
has been commenced; except that at all times the 
commissioner shall reserve such funds as will in 
his opinion be sufficient for the expenses of ad- 
ministration. 

2. Such priority shall be in lieu of any other 
similar priority which may be authorized by law 
as to the wages or compensation of such em- 
ployees. (1947, c. 923.) 

§ 58-155.28. Offsets.—1. In all cases of mutual 
debts or mutual credits between the insurer and 
another person in connection with any action or 
proceeding under this article, such credits and 
debts shall be set off and the balance only shail 
be allowed or paid, except as provided in para- 
graph two of this section. 

2. No offset shall be allowed in favor of any 
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such person where (a) the obligation of the 
insurer to such person would not at the date of 
the entry of any liquidation order, or otherwise, as 
provided in section 58-155.25, entitle him to share 
as a claimant in the assets of the insurer, or (b) 
the obligation of the insurer to such person was 
purchased by or transferred to such person with a 
view of its being used as an offset, or (c) the ob- 
ligation of such person is to pay an assessment 
levied against the members of a mutual insurer, 
or against the subscribers of a reciprocal insurer, 

or is to pay a balance upon a subscription to the 
capital stock of a stock insurer. (1947, c. 923.) 

§ 58-155.29. Allowance of certain claims.—1. No 
contingent claim shall share in a distribution of 
the assets of an insurer which has been adjudi- 
cated to be insolvent by an order made pursuant 
to section 58-155.30 except that such claims shall 
be considered, if properly presented, and may be 

allowed to share where: 
(a) Such claim becomes absolute against the 

insurer on or before the last day fixed for filing 
of proofs of claim against the assets of such in- 
surer, or 

(b) There is a surplus and the liquidation is 
thereafter conducted upon the basis that such 

insurer is solvent. 
2. Where an insurer has been so adjudicated to 

be insolvent any person who has a cause of action 
against an insured of such insurer under a lia- 
bility insurance policy issued by such insurer, shall 
have the right to file a claim in the liquidation 
proceeding, regardless of the fact that such claim 
may be contingent, and such claim may be al- 
lowed: 

(a) If it may be reasonably inferred from the 
proof presented upon such claim that such person 
would be able to obtain a judgment upon such 
cause of action against such insured; and 

(b) If such person shall furnish suitable proof, 
unless the court for good cause shown shall other- 
wise direct, that no further valid claims against 
such insurer arising out of his cause of action 
cther than those already presented can be made; 
and 

(c) If the total liability of such insurer to all 
claimants arising out of the same act of its in- 
sured shall be no greater than its total liability 
would be were it not in liquidation. 
No judgment against such an insured taken 

after the date of the entry of the liquidation order 

shall be considered in the liquidation proceedings 

as evidence of liability, or of the amount of dam- 
ages, and no judgment against an insured taken by 
default, inquest or by collusion prior to the entry 
of the liquidation order shali be considered as 
conclusive evidence in the liquidation proceeding 
either of the liability of such insured to such 
person upon such cause of action or of the amount 

of damages to which such person is therein en- 
titled. 

3. No claim of any secured claimant shall be 
allowed at a sum greater than the difference be- 
tween the value of the claim without security 
and the value of the security itself as of the date 
of entry of the order of liquidation or such other 

date set by the court for fixation of rights and 
liabilities as provided in section 58-155.25 unless 
the claimant shall surrender his security to the 
commissioner in which event the claim shall be 
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allowed in the full amount for which it is valued. 
(1947, c. 923.) 

§ 58-155.30. Time to file claims.—1. If upon the 
granting of an order of liquidation under this 
article or at any time thereafter during the liqui- 

dation proceeding the insurer shall not be clearly 
solvent, the court shall after such notice and 
hearing as it deems proper, make an order de- 
claring the insurer to be insolvent. ‘Thereupon, 
regardless of any prior notice which may have 
been given to creditors, the commissioner shall 
notify all persons who may have claims against 
such insurer and who have not filed proper proofs 
thereof, to present the same to him, at a place 
specified in such notice, within four months from 
the date of the entry of such order, or, if the com- 
missioner shall certify that it is necessary, within 
such longer time as the court shall prescribe. The 
last day for the filing of proofs of claim shall be 
specified in the notice. Such notice shall be given 
in a manner determined by the court. 

2. Proofs of claim may be filed subsequent to 
the date specified, but no such claim shall share 
in the distribution of the assets until all allowed 
claims, proofs of which have been filed before 
said date, have been paid in full with interest. 

(1947, c. 923.) 

§ 58-155.31. Report for assessment.— Within 
three years from the date an order of rehabilita- 
tion or liquidation of a domestic mutual insurer 
or a domestic reciprocal insurer was filed in the 
office of the clerk of the court by which such 
order was made, the commissioner may make a 
report to the court setting forth: 

(a) The reasonable value of the assets of the 
insurer; 

(b) The insurer’s probable liabilities; and 
(c) The probable necessary assessment, if any, 

to pay all possible claims and expenses in full, in- 
cluding expenses of administration. (1947, c. 923.) 

§ 58-155.32. Levy of assessment.—1. Upon the 
basis of the report provided for in section 58- 
155.31 including any amendment thereof, the 
court, ex parte, may levy one or more assessments 
against all members of such insurer who, as 
shown by the records of the insurer, were mem- 
bers of a mutual insurer or subscribers in a re- 
ciprocal insurer, at any time within one year prior 
to the date of issuance of the order to show cause 
under section 58-155.18. 

2. Such assessment or assessments shall cover 

the excess of the probable liabilities over the 
reasonable yalue of the assets, together with the 
estimated cost of collection and percentage of 
uncollectibility thereof. The total of all assess- 
ments against any member or subscriber with 
respect to any policy, by whomsoever levied or 
for whatsoever purposes levied, shall be for no 
greater amount than that specified in the policy 
or policies of the member or subscriber and as 
iimited under this chapter; except that if the 
court finds that the policy was issued at a rate 
of premium below the minimum rate lawfully 

permitted for the risk insured, the court may 
determine the upper limit of such assessment 

upon the basis of an adequate rate for the in- 
surance, 

3. No assessment shall be levied against any 
member or subscriber with respect to any non- 
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assessable policy issued in accordance with this 
chapter. (1947, c. 923.) 

§ 58-155.38. Order to pay assessment.—After 
levy of assessment as provided in section 58-155.32, 
upon the filing of a further detailed report by the 
commissioner, the court shall issue an order di- 
recting each member of a mutual insurer or each 
subscriber in a reciprocal insurer, if he shall not 

pay the amount assessed against him to the com- 
missioner on or before a day to be specified in 

the order, to show cause why he should not be 
held liable to pay such assessment together with 

costs as set forth in section 58-155.35 and why 
the commissioner should not have judgment 
therefor. (1947, c. 923.) 

§ 58-155.34. Publication and transmittal of as- 
Sessment order.—The commissioner shall cause a 
notice of such assessment order setting forth a 
brief summary of the contents of such order to be: 

(a) Published in such manner as shall be di- 
rected by the court; and 

(b) Enclosed in a sealed envelope, addressed 
and mailed postage prepaid to each member or 

subscriber liable thereunder at his last known 
address as it appears on the records of the insurer, 
at least twenty days before the return day of the 

order to show cause provided for in section 58- 
155.38. £(1947, ef 923:) 

§ 58-155.35. Judgment upon the assessment.—1. 
On the return day of the order to show cause 
provided for in section 58-155.33 if the member 
or subscriber does not appear and serve verified 
objections upon the commissioner, the court shall 
make an order adjudging that such member or 

subscriber is liable for the amount of the assess- 
ment against him together with ten dollars costs, 
and that the commissioner may have judgment 
against the member or subscriber therefor. 

2. If on such return day the member or sub- 
scriber shall appear and serve verified objections 
upon the commissioner there shall be a full hear- 
ing before the court or a referee to hear and 
determine, who, after such hearing, shall make an 

order either negativing the liability of the member 
or subscriber to pay the assessment or affirming 

his liability to pay the whole or some part thereof 
together with twenty-five dollars costs and the 
necessary disbursements incurred at such hearing, 

and directing that the commissioner in the latter 
case may have judgment therefor. 

3. A judgment upon any such order, whether 
granted by a court or by a referee, shall have the 
same force and effect, and may be entered and 

docketed and may be appealed from as if it were 
a judgment in an original action brought in the 
court in which the proceeding is pending. (1947, 
C1923.) 

SUBCHAPTER III. FIRE INSURANCE. 

Art. 18. General Regulations of Business. 

§ 58-158: Repealed by Session Laws 1945, c. 378. 

§ 58-158. Limitation as to amount and term; 
indemnity contracts for difference in actual value 
and cost of replacement.—No insurance company 
or agent shall knowingly issue any fire insurance 
policy upon property within this state for an 
amount which, together with any existing insur- 
ance thereon, exceeds the fair value of the prop- 
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erty, nor for a longer term than seven years: 

Provided, any fire insurance company authorized 

to. transact business in this state may, by ap- 

propriate riders or endorsements or otherwise, 

provide insurance indemnifying the insured for 

the difference between the actual value of the in- 

sured property at the time any loss or damage 

occurs, and the amount actually expended to re- 

pair, rebuild or replace on the premises described 

in the policy, or some other location within the 

state of North Carolina with new materials of 
like size, kind and quality, such property as has 

been damaged or destroyed by fire or other perils 
insured against. Policies issued in violation of 
this section are binding upon the company issuing 

them, but the company is liable for the forfeitures 

by law prescribed for such violation. (Rev., s. 
4755; 1899, c. 54, ss. 39, 99; 1903, c, 438, s. 10; 
1949, c, 295, s. 1; C. S. 6418.) 

Editor’s Note.—The 1949 amendment rewrote this section 
and inserted the proviso. 

§ 58-159. Limit of liability on total loss.—Sub- 
ject to the provisions of G. S. § 58-158, when 
buildings insured against loss by fire and situated 

within the state are totally destroyed by fire, the 
company is not liable beyond the actual cash 
value of the insured property at the time of the 
loss or damage; and if it appears that the insured 
has paid a premium on a sum in excess of the 
actual value, he shall be reimbursed the prapor- 
tionate excess of premium paid on the difference 
between the amount named in the policy and the 
ascertained values, with interest at six per centum 
(6%) per annum from the date of issue. (Rev., 
s. 4756; 1899, c. 54, s. 40; 1949, c. 295, s. 2; C. 
S. 6419.) 

Editor’s Note.—The 1949 amendment rewrote this section 
and added the reference to § 58-158, 

§ 58-161: Repealed by Session Laws 1945, c. 
Biheye 

3 58-162. Reinsurance assumed from unlicensed 
companies prohibited.—No fire, marine, or fire and 

marine insurance company licensed to do husi- 
ness in North Carolina shall assume reinsurance 
on property located in the state of North Carolina 
from a company which is not licensed to do busi- 
ness in North Carolina. A company violating the 

provisions of this séction shall be subject to can- 

cellation of its license to do business in this state 
and upon conviction thereof shall be punished by a 
fine of five hundred dollars ($500.00) for each 
offense. (Rev., s. 4770; 1899, c. 54, s. 63; 1901, c. 

391, s. 5; 1945, c. 378; C.S. 6422.) 

Editor’s Note.—The 1945 amendment repealed the for- 
mer section and inserted in lieu thereof the present section. 

§ 58-162.1. Limitation of fire insurance risks.— 
No insurer authorized to do in this state the busi- 
ness of fire insurance shall expose itself to any 
loss on any one fire risk, whether located in this 
state or elsewhere, in an amount exceeding ten per 
cent of its surplus to policyholders, except that 
in the case of risks adequately protected by auto- 
matic sprinklers or risks principally of non-com- 
bustible construction and occupancy such insurer 

may expose itself to any loss on any one risk in 
an amount not exceeding twenty-five per cent of 
the sum of (a) its unearned premium reserve and 
(b) its surplus to policyholders. Any risk or por- 
tion of any risk which shall have been reinsured 
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shall be deducted in determining the limitation of 
risk prescribed in this section. (1945, c. 378.) 

§ 58-163: Repealed by Session Laws 1945, c. 378. 

§ 58-164. Uniform unauthorized insurers act.— 
(a) No person, corporation, association or partner- 
ship shall in this state act as agent for any insurer 
not authorized to transact business in this state, 
or negotiate for or place or aid in placing insur- 
ance coverage in this state for another with any 
such insurer. 

(b) No person, corporation, association or part- 
nership shall in this state aid any unauthorized in- 
surer in effecting insurance or in transacting in- 
surance business in this state, either by fixing 
rates, by adjusting or investigating losses, by 
inspecting or examining risks, by acting as attor- 
ney-in-fact or as attorney for service for process, 
or otherwise, except as provided in paragraph (e) 
hereof. 

(c) No person, corporation, association or part- 
nership shall make, negotiate for or place, or aid 
in negotiating or placing any insurance contract in 

this state for another who is an applicant for in- 
surance covering any property or risk in another 
state, territory or district of the United States 
with any insurer not authorized to transact in- 
surance business in the state, territory or district 
wherein such property or risk or any part thereof 
is located. 

(d) The provisions of the three foregoing para- 
graphs do not apply to contracts of reinsurance, 
or to contracts of insurance made through author- 
ized surplus line agents or authorized surplus line 
brokers as provided in sections 58-53.1, 58-53.2 and 
58-53.3, nor do they apply to any insurer not au- 
thorized in this state, or its representatives, in in- 
vestigating, adjusting losses or otherwise comply- 
ing in this state with the terms of its insurance 
contracts made in a state wherein the insurer was 
authorized; provided, the property or risk insured 
under such contracts at the time such contract was 
issued was located in such other state. A motor 
vehicle used and kept garaged principally in an- 
other state shall be deemed to be located in such 
state. 

(e) (1) The transacting of business in this 
state by a foreign or alien insurer without a license 
and the issuance or delivery by such foreign or 

alien insurer of a policy or contract of insurance 
to a citizen of this state or to a resident thereof, 
or to a corporation authorized to do business 
therein, is equivalent to an appointment by such 
insurer of the commissioner and his successor or 

successors in office, to be its true and lawful at- 
torney, upon whom may be served all lawful proc- 
ess in any action, suit or proceeding arising out of 
such policy or contract of insurance, and the said 
issuance or delivery is a signification of its agree- 
nent that any such service of process is of the 
same legal force and validity as personal service of 
process in this state upon it. 

(2) Such service of process shall be made by 
delivering and leaving with the commissioner or 

to some person in apparent charge of his office 
two copies thereof and the payment to him of 
such fees as may be prescribed by law. The com- 

missioner shall forthwith mail by registered mail 
one of the copies of such process to the defendant 

at its last known principal place of business, and 
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shall keep a record of all such process so served 
upon him. Such service of process is sufficient 
provided notice of such service and a copy of the 
process are sent within ten days thereafter by reg- 
istered mail by plaintiff’s attorney to the defendant 
at its last known principal place of business, and 
the defendant’s receipt, or receipt issued by the 
post office with which the letter is registered, 
showing the name of the sender of the letter and 
the name and address of the person to whom the 
letter is addressed, and the affidavit of plaintiff’s 
attorney showing a compliance herewith are filed 
with the clerk of the court in which such action 
is pending on or before the date the defendant is 
required to appear, or within such further time as 
the court may allow. However, no plaintiff or 
complainant shall be entitled to a judgment by 

default under this sub-paragraph (2) until the ex- 
piration of thirty days from date of the filing of 
the affidavit of compliance. 

(3) Service of process in any such action, suit or 
proceeding shall in addition to the manner pro- 
vided in the preceding sub-paragraph (2) be valid 
if served upon any person within this state who, 
in this state on behalf of such insurer, is 

a. soliciting insurance, or 
b. making any contract of insurance or issuing 

or delivering any policies or written contracts of 
insurance, or 

c. collecting or receiving any premium: for in- 
surance; and a copy of such process is sent within 
ten days thereafter by registered mail by plaintiff’s 
attorney to the defendant at the last known prin- 
cipal place of business of the defendant, and the 
defendant’s receipt, or the receipt issued by the 
post office with which the letter is registered, 
showing the name of sender of the letter and the 
name and address of the person to whom the let- 
ter is addressed, and the affidavit of plaintiff's at- 
torney showing a compliance herewith are filed 
with the clerk of the court in which such action 
is pending on or before the date the defendant is 
required to appear, or within such further time 

as the court may allow. 
d. Nothing in this paragraph (e) shall limit or 

abridge the right to serve process, notice or de- 
mand upon any insurer in any other manner now 

or hereafter permitted by law. 
(f) No unauthorized insurer shall institute or 

file, or cause to be instituted or filed, any suit, ac- 
tion or proceeding in this state to enforce any 
right, claim or demand arising out of the transac- 
tion of business in this state until such insurer 
shall have obtained a license to transact insurance 
business in this state. Nothing in this subsection 
shall be construed to require an unauthorized in- 
surance company to obtain a certificate of author- 
ity before instituting or filing, or causing to be 
instituted or filed, any suit, action or proceeding 
either in connection with any of its investments 
in this state or in connection with any contract 
issued by it at a time when it was authorized to 
do business in the state where such contract was 
issued. 

(g) (1) Before any unauthorized insurer shall 
file or cause to be filed any pleading in any action, 
suit or proceeding instituted against it, such un- 
authorized insurer shall either (a) file with the 
clerk of the court in which such action, suit or 
proceeding is pending a bond with good and suffh- 
cient sureties, to be approved by the court, in an 

TO VOLUME TWO § 58-172 

amount to be fixed by the court sufficient to se- 
cure the payment of any final judgment which 
may be rendered in such action or (b) procure a 
license to transact the business of insurance in this 
state. 

(2) The court in any action, suit or proceeding 
in which service is made in the manner prescribed 
in sub-paragraphs (2) and (3) of paragraph (e) 
may order such postponement as may be neces- 
sary to afford the defendant reasonable opportu- 
nity to comply with the provisions of sub-para- 
graph (1) of this paragraph (g) and to defend 
such action. 

(3) Nothing in sub-paragraph (1) of this para- 
graph (g) shall be construed to prevent an unau- 
thorized insurer from filing a motion to quash a 
writ or to set aside service thereof made in the 
manner provided in sub-paragraphs (2) and (3) 

of paragraph (e) on the ground either (a) that 
no policy or contract of insurance has been issued 
or delivered to a citizen or resident of this state 
or to a corporation authorized to do business 
therein, or (b) that such insurer has not been 
transacting business in this state, or (c) that the 
person on whom service was made pursuant to 
subparagraph (3) of paragraph (e) was not do- 
ing any of the acts enumerated therein. 

(h) Any person, corporation, association or 

partnership violating any of the provisions of this 
section shall be guilty of a misdemeanor and shall 
be fined not less than one hundred dollars nor 
more than five hundred dollars. 

(i) This section shall be so interpreted and con- 
strued as to effectuate its general purpose to make 
uniform the law of those states which enact it. 

(j) This section may be cited as the Uniform 
Unauthorized Insurers Act. (Rev., s. 4763; 1899, 
c. 54, s. 105; 1945, c. 386; C. S. 6424.) 

Editor’s Note.—The 1945 amendment rewrote this section 
which formerly provided that no action would lie on the 
policy of an unlicensed company. 
The amendatory act, which amended, inserted or repealed 

a large number of sections in this chapter, provides: “This 
act shall not apply to common carriers having relief de- 
partments, pension or annuity plans, or other organizations 
or associations for the benefit of their employees or former 
employees; or to associations of such common carriers ad- 
ministering such departments, plans or organizations.” 

§ 58-165: Repealed by Session Laws 1945, c. 
378. 

Editor’s Note.—The repealed section was rewritten as § 
58-53.1. 

§ 58-166: Transferred to § 58-53.2 by Session 
avis) L945; en ots 

§ 58-167: Transferred to § 58-53.3 by Session 
Laws 1945, c. 378. 

§§ 58-170, 58-171: Repealed by Session Laws 
1945, c. 458. 
Editor’s Note.—Repealed § 58-170 was 

58-44.1, 58-44.2, and 58-44.3. 
ten as § 58-44.4. 

3 58-172. Agreements restricting agent’s com- 
mission; penalty.—It is unlawful for any insurance 

company doing the business of insurance as de- 
fined in subsections 3 to 22 inclusive of section 
58-72 and employing an agent representing an- 
other such company, either directly or through any 
organization or association, to enter into, make or 
maintain any stipulation or agreement in anywise 
limiting the compensation such agent may receive 
from any such other company, or forbidding or 

rewritten as §§ 
Repealed § 58-171 was rewrit- 
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prohibiting reinsurance of the risks of any such 
domestic company in whole or in part by any 
other company holding membership in or coop- 
erating with such organization or association. The 
penalty for any violation of this section shall be a 
fine of not less than two hundred and fifty 
($250.00) dollars nor more than five hundred 
($500.00) dollars, and the forfeiture of license to 
do business in this state for a period of twelve 
months following conviction. (Rev., ss. 3491, 4768; 
1905, c. 424; 1915, c. 166, ss. 2, 3; 1945, c. 458; C. 
S. 6432.) 
Editor’s Note.—Prior to the 1945 amendment thi section 

was restricted to fire insurance. The amendment rewrote 
the first sentence and substituted the words ‘following con- 
viction” for the word ‘thereafter’ at the end of the second 

sentence. 

Art. 19. Fire Insurance Policies. 

§ 58-175. Items to be expressed in policies.— 
Upon request there shall be printed, stamped, or 

written on each fire policy issued in this state the 
basis rate, deficiency charge, the credit for im- 
provements, and the rate at which written, and 
whenever a rate is made or changed on any prop- 
erty situated in this state upon request a full state- 
ment thereof showing in detail the basis rate, defi- 
ciency charges and credits, as well as rate pro- 
posed to be made, shall be delivered to the owner 

or his representative having the insurance on the 
property in charge, by the company, association, 
their agent or representative. (1915, c. 109, s. 3; 
1925, c. 70, s. 3; 1945, c. 378; C) $.°6435:) 

Editor’s Note.—The 1945 amendment omitted a former 
provision as to notice of filing of rate with insurance de- 
partment. It also omitted a provision requiring agent to 
inspect risks and inserted such provision as section 58-175.1. 

§ 58-175.1. Agent to inspect risks—Every agent 
of a fire insurance company shall, before issuing a 
policy of insurance on property situated in a city 
or town, inspect the same, informing himself as to 
its value and insurable condition. (1915, c. 109, s. 
3; 1925, c. 70, s. 3; 1945, c. 378; C. S. 6435.) 
Editor’s Note.—This 

58-175. 

§ 58-176. Fire insurance contract; standard pol- 
icy provisions.—(1) The printed form of a policy 
of fire insurance, as set forth in subsection three 
shall be known and designated as the “Standard 
fire insurance policy of the State of North Caro- 
lina.” 

(2) No policy or contract of fire insurance shall 

be made, issued or delivered by any insurer or by 
any agent or representative thereof, on any prop- 
erty in this state, unless it shall conform as to all 
provisions, stipulations, agreements and _ condi- 

tions, with such form of policy. 
There shall be printed at the head oi said policy 

the name of the insurer or insurers issuing the 
policy; the location of the home office thereof; a 
statement whether said insurer or insurers are 
stock or mutual corporations or are reciprocal in- 
surers. No provisions of this section limit a com- 
pany to the use of any particular size or manner 
of folding the paper upon which the policy is 
printed; provided, however, that any company or- 
ganized under special charter provisions may so 
indicate upon its policy, and may add a statement 
of the plan under which it operates in this state. 
The standard fire insurance policy provided for 

herein need not be used for effecting reinsurance 
between insurers. 

section was formerly a part of § 
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(3) The form of the standard fire insurance pol- 
icy of the state of North Carolina (with permis- 
sion to substitute for the word “company” a more 
accurate descriptive term for the type of insurer) 
shall be as follows: (See the four pages following 

for this form photographically reproduced from 
the original legal size pages.) 

(Rev., s. 4760; 1899, c. 54, s. 43; 1901, c. 391, s. 
4; 1915, c. 109, s. 9; 1945, c. 378; C.S. 6437.) 

Editor’s Note—The 1945 amendment rewrote this section. 
Waivers inserted in or attached to a policy of fire insur- 

ance which have the effect of making the provisions of the 
standard policy form more restrictive are void under this 
section and § 58-177. Glover y. Rowan Mut. Fire Ins. Co., 
228 N. C, 195, 45 S. E. (2d) 45. 

§ 58-177. Standard policy; permissible varia- 
tions—No fire insurance company shall issue fire 
insurance policies on property in this state other 
than those of the standard form as set forth in 
section 58-176, except as follows: 

(a) A company may print on or in its policies 
the date of incorporation, the amount of its paid- 
up capital stock, the names of its officers, and to 

the words at the top of the back of said policy, 

“Standard Fire Insurance Policy of the States of” 
may be added after or before the words “North 
Carolina” the names of any states in which the 
said policy form may be standard when the policy 

is used. 
(b) A» company may use in its policies written 

or printed forms of description and specification 

of the property insured. 
(c) A company may write or print upon the 

margin or across the face of a policy, or upon sep- 
arate slips or riders to be attached thereto, provi- 
sions adding to or modifying those contained in 

the standard form, and all such slips, riders, and 
provisions must be signed by an officer or agent 
of the company so using them. Provided, how- 
ever, such provisions shall not have the effect of 
making the provisions of the standard policy form 
more restrictive except for such restrictions as 
are provided for in the charter or bylaws of a 
domestic mutual fire insurance company doing 
business in no more than three adjacent counties 
of the state and chiefly engaged in writing poli- 
cies of insurance on rural properties upon an as- 
sessment or non-premium basis, provided all such 
restrictions contained in the charter and bylaws 
of such domestic mutual fire insurance company 
shall be actually included within the printed terms 
of the policy contract so affected as a condition 
precedent to their being effective and binding on 
any policyholder. The iron safe or any similar 
clause requiring the taking of inventories, the 
keeping of books and producing the same in the 
adjustment of any loss, shall not be used or opera- 
tive in the settlement of losses on buildings, fur- 
niture and fixtures, or any property not subject 
to any change in bulk and value. 

(d) Binders or other contracts for temporary 

insurance may be made, orally or in writing, for a 
period which shall not exceed thirty days, and 
shall be deemed to include all the terms of such 
standard fire insurance policy and all such appli- 
cable endorsements, approved by the commis- 
sioner, as may be designated in such contract of 
temporary insurance; except that the cancellation 
clause of such standard fire insurance policy, and 
the clause thereof specifying the hour of the day 
at which the insurance shall commence, may be 
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iSpace ah gory of name of company or companies issuing the policy and other matter permitted to be stated at the head 
of the policy 

{Space for listing amounts of insurance, rates and premiums for the basic coverages insured under the standard form of 
policy and for additional coverages or perils insured under endorsements attached.} — 

In Consideration of the Provisions and Stipulations herein or added hereto 
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and legal representatives, to the extent of the actual cash value of the property at the time of loss, but not exceed the 
amount which it would cost to repair or replace the property with material of like kind and quality within a reasonable 
time after such loss, without allowance for any increased cost of repair or reconstruction by reason of any ordinance or law 
regulating construction or repair, and without compensation for loss resulting from interruption of business or manufac- 
ture, nor in any event for more than the interest of the insured, against all DIRECT LOSS BY FIRE, LIGHTNING 
AND BY REMOVAL FROM PREMISES ENDANGERED BY THE PERILS INSURED AGAINST IN THIS 
POLICY, EXCEPT AS HEREINAFTER PROVIDED, to the property described hereinafter while located or con- 
tained as described in this policy, or pro rata for five‘days at each proper place to which any of the property shall neces- 
sarily be removed for preservation from the perils insured against in this policy, but not elsewhere. 

Assignment of this policy shall not be valid except with the written consent of this Company. 

This policy is made and accepted subject to the foregoing provisions and stipulations and those hereinafter stated, 
which are hereby made a part of this policy, together with such other provisions, stipulations and agreements as may be 
added hereto, as provided in this policy. 

Tn Witness Whereof, this Company has executed and attested these presents; but this policy shall not be valid 

unless countersigned by the duly authorized Agent of this Company at....... Shs neal © disasiecds ao Spuaitcitiah od sltsite ae 

Secretary. President, 

Countersigned this signs ahday of ts eeeervess.% 19.... © OO © 0 0'619 010,008 06:0 00/8 O18)0 6 O89 O16[61e'0)s) 6 6 di21610 C1068 eerie 

Acent. 
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1 Concealment, This entire policy shall be void if, whether 
2 fraud. before or after a loss, the insured has wil- 
3 fully concealed or misrepresented any ma- 
4 terial fact or circumstance concerning this insurance or the 
5 subject thereof, or the interest of the insured therein, or in case 
6 of any fraud or false swearing by the insured relating thereto. 
7 Uninsurable This policy shall not cover accounts, bills, 
8 and currency, deeds, evidences of debt, money or 
9 excepted property. securities; nor, unless specifically named 
0 hereon in writing, bullion or manuscripts. 
{1 Perils not This Company shall not be liable for loss by 
{2 included. fire or other perils insured against in this 
13 policy caused, direttly or indirectly, by: (a) 
14 enemy attack by armed forces, including action taken by mili- 
15 tary, naval or air forces in resisting an actual or an immediately 
16 impending enemy attack; (b) invasion; (c) insurrection; {8 

rebellion; (e) revolution; (f) civil war; (g) usurped power; (h 
order of any civil authority except acts of destruction at the time 
of and for the purpose of preventing the spread ef fire, provided 
that such fire did not originate from any of the perils excluded 
by this policy; (i) neglect of the insured to use all reasonable 
means to save and preserve the property at and after a loss, or 
when the property is endangered by fire in neighboring prem- 
ises; (j) nor shall this Company be liable for loss by theft. 

25 Other Insurance. Other insurance may be prohibited or the 
26 amount of insurance may be limited by en- 
27 dorsement attached hereto. 
28 Conditions suspending or restricting insurance. Unless other- 
29 wise provided in writing added hereto this Company shall not 
30 be liable for loss occurring 

(a) while the hazard is increased by any means within the con- 
trol or knowledge of the insured; or 
(b) while a described building, whether intended for occupancy 
by owner or tenant, is vacant or unoccupied beyond a period of 
sixty consecutive days; or 
(c) as a result of explosion or riot, unless fire ensue, and in 
that event for loss by fire only. 
Other perils Any other peril to be insured against or sub- 
or subjects. ject of insurance to be covered in this policy 

shall be by endorsement in writing hereon or 
added _ hereto. 
Added provisions. The extent of the application of insurance 

under this policy and of the contribution to 
be made by this Company in case of loss, and any other pro- 
vision or agreement not inconsistent with the provisions of this 
policy, may be provided for in writing added hereto, but no pro- 
vision may be waived except such as by the terms of this policy 
is subject to change. 
Waiver No permission affecting this insurance shall 
provisions. exist, or waiver of any provision be valid, 

unless granted herein or expressed in writing 
added hereto. No provision, stipulation or forfeiture shall be 
held to be waived by any requirement or proceeding on the part 
of this Company relating to appraisal or to any examination 
provided for herein. 
Cancellation This policy shall be cancelled at any time 
of policy.. at the request of the insured, in which case 

this Company shall, upon demand and sur- 
render of this policy, refund the excess of paid premium above 
the customary short rates for the expired time. This pol- 
icy may be cancelled at any time by this Company by giving 
to the insured a five days’ written notice of cancellation with 
or without tender of the excess of paid premium above the pro 
rata premium for the expired time, which excess, if not ten- 
dered, shall be refunded on demand. Notice of cancellation shall 
state that said excess premtum (if not tendered) will be re- 
funded on demand. 
Mortgagee 
interests and 
obligations. 

If loss hereunder is made payable, in whole 
or in. part, to a designated mortgagee not 
named herein as the insured, such interest in 
this policy may be cancelled by giving to such 

4 mortgagee a ten days’ written notice of can- 
cellation. 
If the insured fails to render proof of loss such mortgagee, upon 
notice, shall render proof of loss in the form herein specified 
within sixty (60) days thereafter and shall be subject to the pro- 
visions hereof relating to appraisal and time of payment and of 
bringing suit. If this Company shall claim that no liability ex- 
isted as to the mortgagor or owner, it shall, to the extent of pay- 
ment of loss to the mortgagee, be subrogated to all the mort- 
gagee’s rights of recovery, but without impairing mortgagee’s 

82 right to sue; or it may pay off the mortgage debt and require 
83 an assignment thereof and of the mortgage. Other prpvisions 

84 relating to the interests and obligations of such mortgagee may 
85 be added hereto by agreement in writing. : 
86 Pro rata liability. This Company shall not be liable for a greater 
87 proportion of any loss than the amount 
88 hereby insured shall bear to the whole insurance covering the 
89 property against the peril involved, whether collectible or not. 
90 Requirements in The insured shall give immediate written 
91 case loss occurs. notice to this Company of any loss, protect 
92 the property from further damage, forthwith 
93 separate ithe damaged and undamaged personal property, put 
94 it in the best possible order, furnish a complete inventory of 
95 the destroyed, damaged and undamaged property, showing in 
96 detail quantities, costs, actual cash value and amount of loss 
97 claimed; and within sixty days after the loss, unless such time 
98 is extended in writing by this Company, the insured shall render 
99 to this Company a proof of loss, signed and sworn to by the 

100 insured, stating the knowledge and belief of the insured as to 
101 the following; the time and origin of the loss, the interest of the 
102 insured and:of all others in the property, the actual cash value of 
103 each item thereof and the amount of loss thereto, all encum- 
104 brances thereon, all other contracts of insurance, whether valid 
105 or not, covering any of said property, any changes in the title, 
106 use, occupation, location, possession or exposures of said prop- 
107 erty since the issuing of this policy, by whom and for what 
108 purpose any building herein described and the several parts 
va thereof were occupied at the time of loss and whether or not it 
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then stood on leased ground, and shall furnish a copy of all the 
descriptions and schedules in all police and, if required, verified 
plans and specifications of any building, fixtures or machinery 
destroyed or damaged. The insured, as often as may be reason- 
ably required, shall exhibit to any person designated by this 
Company all that remains of any property herein described, and 
submit to examinations under oath by any person named by this 
Company, and subscribe the same; and, as often as may be 
reasonably required, shall produce for examination all books of 
account, bills, invoices and other vouchers, or certified copies 
thereof if originals be lost, at such reasonable time and place as 
may be designated by this Company or its representative, and 
shall permit extracts and copies thereof to be made. 
Appraisal. In case the insured and this Company shall 

fail to agree as to the actual cash value or 
the amount of loss, then, on the written demand of either, each 
shall select a competent and disinterested appraiser and notify 
the other of the appraiser selected within twenty days of such 
demand. The appraisers shall first select a competent and dis- 
interested umpire; and failing for fifteen days to agree upon 
such umpire, then, on request of the insured or this Company, 
such umpire shall be selected by a judge of a court of record in 
the state in which the property covered is located. The ap- 
praisers shall then appraise the loss, stating separately actual 
cash value and loss to each item; and, failing to agree, shall 
submit their differences, only, to the umpire. An award in writ- 
ing, so itemized, of any two when filed with this Company shall 
determine the amount of actual cash value and loss. Each 
appraiser shall be “eh by the party selecting him and the ex- 
penses of appraisal and umpire shall be paid by the parties 
equally. ‘ 
Company’s It shall be optional with this Company to 
options. take all, or any part, of the property at the 

: agreed or appraised value, and also to re- 
pair, rebuild or replace the property destroyed or damaged with 
other of like kind and quality within a reasonable time, on giv- 
ing notice of its intention so to do within thirty days after the 
receipt of the proof of loss herein required. 
Abandonment. There can be no abandonment to this Com- 

any of any property. | 
When loss he amount of loss for which, this Company 
payable. may be liable shall be payable sixty days 

after proof of loss, as herein provided, is 
received by this Company and ascertainment of the loss is made 
either by agreement between the insured and this Company ex- 
pressed in writing or by the filing with this Company of an 
award as herein provided. 
Suit. No suit or action on this policy for the recov- 

: ery of any claim shall be sustainable in any 
court of law qr equity unless all the requirements of this. policy 
shall have been complied with, and unless commenced within 
twelve months next after inception of the loss. 

162 Subrogation. This Company may require from the insured 
163 an assignment of all right of recovery against 
164 any party for loss to the extent that payment thercfor is made 
165 by this Company. 
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superseded by the express terms of such contract 
of temporary insurance. 

(e) Two or more companies authorized to do 
in this state the business of fire insurance, 
may, with the approval of the commissioner, is- 
sue a combination standard form of fire insurance 
policy which shall contain the following provi- 
sions: 

(1) A provision substantially to the effect that 
the insurers executing such policy shall be sev- 
erally liable for the full amount of any loss or 
damage, according to the terms of the policy, or 
for specified percentages or amounts thereof, ag- 
gregating the full amount of such insurance un- 
der such policy. 

(2) A provision substantially to the effect that 
service of process, or of any notice or proof of 
loss required by such policy, upon any of the 
companies executing such policy, shall be deemed 
to be service upon all such insurers. 

(f{) Appropriate forms of supplemental con- 
tract or contracts or extended coverage endorse- 

ments and other endorsements whereby the in- 
terest in the property described in such policy 
shall be insured against one or more of the perils 
which the company is empowered to assume, in 

addition to the perils covered by said standard 
fire insurance policy may be approved by the 
commissioner, and their use in connection with a 
standard fire insurance policy may be authorized 
by him. In his discretion the commissioner may 
authorize the printing of such supplemental con- 
tract or contracts or extended coverage endorse- 

ments at.d other endorsements in the form of the 
standard fire insurance policy. The first page of 
the policy may in form approved by the com- 
missioner be arranged to provide space for the 

listing of amounts of insurance, rates and premi- 
ums for the basic coverages insured under the 
standard form of policy and for additional cover- 

ages or perils insured under endorsements at- 
tached or printed therein, and such other data as 

may be conveniently included for duplication on 
daily reports for office records. 

(zg) A company may print on or in its policy, 
with the approval of the commissioner, any pro- 
vision which it is required by law to insert in its 
policies not in conflict with the provisions of such 
standard form. Such provisions shall be printed 
apart from the other provisions, agreements, or 
conditions of the policy, under a separate title, as 
follows: ‘Provisions Required by Law to Be In- 
serted in This Policy.” (Rev.,.s. 4759; 1899, c. 
54, s. 43; 1901, c. 391, s. 4; 1907, c. 800,'s. 1; 1915, 
Capt O90 SLO 1925, ci 0. 65 58194 5,.1 Coie Geos.” G. 

418; C. S. 6436.) 

Editor’s Note.—The 1945 amendment rewrote this section. 
The 1949 amendment added the exception clause to the pro- 

viso in subsection (c). 

I. THE APPLICATION AND CONTRACT IN GENERAL. 
“Waiver” Making Policy More Restrictive Held Void.—A 

“waiver” inserted in or attached to a fire insurance policy, 
reading in essential part, “If any building insured under 
this policy is constructed of wood . - and situate with- 
in one hundred and fifty feet of the combustible property 
of a neighbor . . and is damaged or destroyed by fire or 
lightning from cause arising from adjacent buildings... 
other than outbuildings belonging to the assured, this pol- 
icy is null and void and of no effect’, has the effect of 
making the provisions of the standard policy form more 
restrictive, and is void under this section and § 58-176. 
Glover v. Rowan Mut. Fire Ins. Co., 228 N. C, 195, 45 S. 
E. (2d) 45. 

2 N. C—11 

TO VOLUME TWO § 58-180.1 

The provisions of the standard form of fire insurance policy 
are valid, and the rights and liabilities of both insurer and 
insured must be determined in accordance with its terms. 
Zibelin vy. Pawtucket Mut. Fire Ins. Co., 229 N. C. 567, 50 
S. E. (2d) 290, 
At the time of issuing the policy the local agent pro hac 

vice represents the company and his knowledge is ordinarily 
held to be notice to his principal. But this rule does not 
apply to authorize extension of time for the performance of 
conditions precedent to establishing liability after the loss 
has occurred, and in direct contradiction of the terms of the 
written contract of insurance. Zibelin vy. Pawtucket Mut. 
Fire Ins. Co., 229 N. C. 567, 50 S. E. (2d) 290. 
But Limitations on His Authority Are Binding.—l,imita- 

tions on the agent’s authority expressed in unambiguous 
language in the policy must be held binding on the insured. 
Zibelin v. Pawtucket Mut. Fire Ins. Co., 229 N. C. 567, 50 
S. E. (2d) 290. 
As to Conditions Arising after Issue of Policy and Loss.— 

While provisions in the policy restricting the local agent’s 
power to waive conditions as a general rule do not include 
conditions existing at the inception of the contract, the rule 

is otherwise as to those arising after the policy has been 
issued and loss has occurred. Zibelin v. Pawtucket Mut. 
Fire Ins. Co., 229 N. C. 567, 50 S. E. (2d) 290. 
Agent May Not Alter Terms of Policy after Loss.—Sug- 

gestions made by the local agent to the insured after loss 
are not within the scope of his authority, nor may he alter 
the terms of the policy after its issue and loss thereunder 
has been reported. Zibelin y. Pawtucket Mut. Fire Ins. Co., 
229 N. C. 567, 50 S. E. (2d) 290. 

III. CERTAIN OTHER CONDITIONS. 

Time for Filing Proof of Loss and Bringing Action.—After 
the occurrence of loss insurer’s local agent advised insured 
to defer filing formal claim until such time as materials could 
be obtained for repairs, and insured failed to file proof of 
loss within the time specified in the policy and did not in- 
stitute action on the policy until after the expiraton of the 
time limited therein. There was no denial of liability by 
insurer on other grounds within the time limited for filing 
proof of loss. It was held that insurer’s demurrer should 
have been sustained. Zibelin vy. Pawtucket Mut. Fire Ins. 
Commcag UN Ger 564.5019. 8s (2d).200; 

§ 58-178. Notice by insured or agent as to in- 
crease of hazard, unoccupancy and other insurance. 

—If notice in writing signed by the insured, or his 
agent, is given before loss or damage by any peril 

insured against under the standard fire insurance 
policy to the agent of the company of any fact or 
condition stated in paragraphs (a), (b) or with 
respect to “other insurance” of the standard form 
of policy set out in section 58-176 it is equivalent 
to an agreement in writing added thereto, and 
has the force of the agreement in writing referred 
to in the foregoing form of policy with respect to 
the liability of the company and the waiver; but 
this notice does not affect the right of the com- 
pany to cancel the policy as therein stipulated. 

(Rev., s. 4761; 1899, c. 54, s. 43; 1907, c. 578, s. 4; 

1915; ¢.'109,°s. 11; 1929;) c) 60)'s.°1 511945! ic}. 378: C. 

S. 6438.) 
The 1945 

§ 58-178.1. Judge to select umpire.—The resi- 
dent judge of the superior court of the district in 
which the property insured is located is designated 
as the judge of the court of record to select the 
umpire referred to in the standard form of policy. 
(1945, c. 378.) 

§ 58-179: 
378. 

§ 58-180.1. Policy issued to husband or wife on 
joint property.—Any policy of fire insurance is- 

sued to husband or wife, on buildings and house- 
hold furniture owned by the husband and wife, 
either by entirety, in common, or jointly, either 
name of one of the parties in interest named as 
the insured or beneficiary therein, shall be suffi- 
cient and the policy shall not be void for fail- 

amendment rewrote this section. 

Repealed by Session Laws 1945, ¢. 



§ 58-181 

ure to disclose the interest of the other, unless 

it appears that in the procuring of the issuance 

of such policy, fraudulent means or methods 

were used by the insured or owner thereof. 

(1945, c. 378.) 

§ 58-181: Repealed by Session Laws 1945, c. 

378. 

Editor’s Note.—The repealed section was rewritten as § 

58-30.1 by Session Laws i945, c. 377. 

Art. 20. Deposits by Insurance Companies. 

§ 58-182. Amount of deposits required of for- 

eign or alien fire and/or marine insurance com- 

panies.—Unless otherwise provided in this ar- 

ticle, every fire, marine, or fire and marine in- 

surance company chartered by any other state or 

foreign government shall make and maintain 

deposits of securities with the commissioner in 

the following amounts: (a) companies whose 

premium income derived from this state is less 

than fifty thousand dollars ($50,000.00) per annum, 

ten thousand dollars ($10,000.00); (b) companies 

whose premium income is more than fifty thou- 

sand dollars ($50,000.00) but less than one hun- 

dred thousand dollars ($100,000.00) per annum, 

twenty thousand dollars ($20,000.00) ; (c) com- 

panies whose premium income is more than one 

hundred thousand dollars ($100,000.00) per annum, 

twenty-five thousand dollars ($25,000.00), for 

which deposit the commissioner shall give a re- 

ceiph (1009, c. 923) 8. 1s 1911. c. Ibs. 05.0 15 xe 

Sess. 1913, c. 62, ss. 1, 2,3; 1915, c. 166, s. 6; 

1933, c. 60; 1945, c. 384; C. S. 6442.) 

Editor’s Note.— 

The 1945 amendment rewrote this section, and struck out 

the words “Foreign Fire’ formerly appearing in the cap- 

tion of the article. 

§ 58-1821. Amount of deposits required of for- 

eign or alien fidelity, surety and casualty insurance 

companies.—Unless otherwise provided in this ar- 

ticle every fidelity, surety or casualty insurance 

company chartered by any other state or foreign 

government shall make and maintain deposits of 

securities with the commissioner in the following 

amounts: (a) companies whose premium income 

derived from this state is less than one hundred 

thousand dollars ($100,000.00), twenty-five thou- 

sand dollars ($25,000.00); (b) companies whose 

premium income is in excess of one hundred thou- 

sand dollars ($100,000.00), fifty thousand dollars 

($50,000.00), for which deposit the commissioner 

shall give a receipt. (1945, c. 384.) 

§ 58-182.2. Minimum deposit required upon ad- 

mission.—Upon admission to do business in the 

State of North Carolina every foreign or alien 

fire, marine, or fire and marine, fidelity, surety or 

casualty company shall deposit with the commis- 

sioner securities in the minimum amounts re- 
quired under the provisions of sections 58-182 and 
58-182.1. (1945, c. 384.) 

§ 58-182.3. Type of deposits—The deposits re- 
quired to be made under the provisions of sec- 
tions 58-182 and 58-182.1 shall be composed of 
bonds of the United States, or of the State of 
North Carolina, or of the cities or counties of this 
state. (1945, c. 384.) 

§ 58-182.4. Replacements upon depreciation of 
securities—Whenever any of the securities de- 
posited by companies under the provisions of sec- 
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tions 58-182 and 58-182.1 shall be depreciated or 
reduced in value, such company shall forthwith 
increase the deposit in order to maintain the re- 
quired deposit in accordance with the amounts re- 
quired by the said sections. (1945, c. 384.) 

§ 58-182.5. Power of attorney.—With the secu- 
rities deposited in accordance with sections 58- 
182 and 58-182.1 the company shall at the same 

time deliver to the commissioner of insurance a 
power of attorney executed by its president and 
secretary or other proper officers authorizing the 
sale or transfer of said securities or any part 
thereof for the purpose of paying any of the lia- 
bilities provided for in this article. (1945, c. 384.) 

§ 58-182.6. Securities held by treasurer; faith of 
state pledged therefor; non-taxable——The securi- 
ties required to be deposited by each insurance 
company in this article shall be delivered for safe- 
keeping by the commissioner to the treasurer of 
the state who shall receipt him therefor. For the 
securities so deposited the faith of the state is 
pledged that they shall be returned to the com- 
panies entitled to receive them or disposed of as 
herein provided for. The securities deposited by 
any company under this article shall not, on ac- 
count of such securities being in this state, be 
subjected to taxation but shall be held exclusively 
and solely for the protection of contract holders. 

(1945, c. 384.) 

§ 58-182.7. Authority to increase deposit. — 
When, in the opinion of the commissioner, it is 
necessary for the protection of the public inter- 
est to increase the amount of deposits specified in 
sections 58-182 and 58-182.1, the companies de- 
scribed in said sections shall, upon demand, make 
additional deposits in such sums as the commis- 
sioner may require, and such additional depos- 
its shall be held in accordance with and for the 
purposes set out in this article. (1945, c. 384.) 

§ 58-182.8. Deposits of domestic companies.— 
The commissioner may in the public interest re- 
quire domestic fire, marine or fire and marine, 
fidelity, surety or casualty companies to make 
and maintain deposits under the provisions of. sec- 
tions 58-182 to 58-182.7 inclusive. (1945, c. 384.) 

§ 58-188.1. Deposits held in trust by commis- 
sioner or treasurer.—1. Deposits by Domestic 

Company.—The commissioner of insurance or the 
treasurer, in his official capacity, shall take and 
hold in trust deposits made by any domestic insur- 

ance company for the purpose of complying with 
the laws of any other state to enable the company 
to do business in that state. The company making 
the deposits is entitled to the income thereof, and 
may, from time to time, with the consent of the 
commissioner of insurance or treasurer, and when 
not forbidden by the law under which the deposit 
was made, change in whole or in part the securi- 
ties which compose the deposit for other solvent 
securities of equal par value. Upon request of 
any domestic insurance company such officer 
may return to the company the whole or any por- 
tion of the securities of the company held by 
him on deposit, when he is satisfied that they 
are subject to no liability and are not required 
to be longer held by any provision of law or pur- 
pose of the original deposit. 

2. Deposits by Foreign or Alien Company.— 
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The commissioner or treasurer may return to the 
trustees or other representatives authorized for 
that purpose any deposit made by a foreign or 
alien insurance company, when it appears that the 
company has ceased to do business in the state and 
is under no obligation to policyholders or other 
persons in the state for whose benefit the deposit 
was made. 

3. Action to Enforce or Terminate the Trust.— 
An insurance company which has made a depos- 
it in this state pursuant to this chapter, or its 
trustees or resident managers in the United 
States, or the commissioner of insurance, or any 
creditor of the company, may at any time bring 
an action in the superior court of Wake county 
against the state and other parties properly 
joined therein, to enforce, administer, or termi- 
nate the trust created by the deposit. The proc- 
ess in this action shall be served on the officer 
of the state having the deposit, who shall appear 
and answer in behalf of the state and perform 
such orders and judgments as the court may 
make in such action. (Rev., s. 4709; 1899, c. 54, 

S. 17; 1901, c. 391, s. 2; 1903, c. 438, s. 1; 1903, c. 

530, S..4; 1945) c. 384°C. S. 6313.) 

Editor’s Nete.—The 1945 amendment transferred this sec- 
tion from section 58-55 and inserted the words “or alien” in 
subsection 2, 

§ 58-188.2. Deposits subject to approval and 
control of commissioner.—The deposits of secu- 

rities required to be made by any insurance com- 
pany of this state shall be approved by the com- 
missioner of insurance of the state, and he may 

examine them at all times, and may order all or 
any part thereof changed for better security, and 
no change or transfer of the same may be made 

without his assent. (Rev., s. 4710; 1903, c. 536, s. 
Lips cea Ei abies oe: ed Deke SUIS i Wy 

Editor’s Note.—The 1945 amendment transferred this sec- 
tion from section 58-56, 

§ 58-188.3. Deposits by alien companies re- 
quired and regulated——An alien company, other 
than life, shall not be admitted to do business 
in this state until, in addition to complying with 
the conditions by law prescribed for the licensing 
and admission of such companies to do business 
in this state, it has made a deposit with the 
treasurer or commissioner of insurance of this 
state, or with the financial officer of some other 
state of the United States, of a sum not less than 
the capital required of like companies under this 

chapter. This deposit must be in exclusive trust 
for the benefit and security of all the company’s 
policyholders and creditors in the United States, 
and may be made in the securities, but subject 
to the limitations, specified in this chapter with 
regard to the investment of the capital of do- 
mestic companies formed and organized under 
the provisions of this chapter. The deposit shall 
be deemed for all purposes of the insurance law 

the capital of the company making it. (Rev., 
s. 4711; 1899, c. 54, s. 64; 1903, c. 438, s. 6; 1945, 

Cy 38455C. 25. 63152) 

Editor’s Note.—The 1945 amendment transferred this sec- 
tion from § 58-57, substituted ‘“‘alien” for ‘foreign’? in the 
caption, and substituted at the beginning of the section the 
words “‘An alien company, other than life’ for the words 
“A foreign company, if incorporated or associated under the 
laws of any government o~ state other than the United 
States or one of the United States.” 
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§ 58-188.4. Deposits by life companies not char- 
tered in United States.—Every alien life insurance 
company organized under the laws of any other 
country than the United States must have and 
keep on deposit with some state insurance depart- 
ment or in the hands of trustees, in exclusive 
trust for the security of its contracts with policy- 
holders in the United States, funds of an amount 
equal to the net value of all its policies in the 
United States and not less than three hundred 
thousand dollars. (Rev., s. SU L899) °C, Phau ts: 
56} T9455 icinss4: CBS 6316.) 
Editor’s Note.—The i945 amendment transferred this sec- 

tion from section 58-58, inserted the word “alien”? in line 
one, and ‘ncreased the amount at the end of the section from two hundred thousand to three hundred thousand dol- 
lars. 

§ 58-188.5. Kegistration of bonds deposited in 
name of treasurer.—The commissioner of insur- 
ance is hereby empowered, upon the written 
consent of any insurance company depositing 
with the commissiorer or the state treasurer 
under any law of this State, any state, county, 
city, or town bonds or notes which are pay- 
able to bearer, to cause such bonds or notes 
to be registered as to the principal thereof in 
lawful books of registry kept by or in behalf of 
the issuing state, county, city or town, such reg- 
istration to be in the name of the treasurer of 
North Carolina in trust for the company deposit- 
ing the notes or bonds’ and the State of North 
Carolina, as their respective interest may appear, 
and is further empowered to require of any and all 
such companies the filing of written consent to 
such registration as a condition Precedent to 
the right of making any such deposit or right 
to continue any such deposit heretofore made, 
(1925, ¢.'145, s.'2:.1945. ¢, 384.) 
Editor’s Note.—The 1945 amendment transferred this sec- 

tion from section 58-59. 

§ 58-188.6. Notation of registration; release— 
Bonds or notes so registered shall bear notation 
of such registration on the reverse thereof, signed 
by the registering officer or agent, and may be re- 
leased from such registration and may be trans- 
ferred on such books of registry by the signature 
of the State Treasurer. (1925, c. 145, s. 3; 1945, 
c. 384.) 

Editor’s Note.—The 1945 amendment transferred this sec- 
tion from section 58-60. 

§ 58-188.7. Expenses of registration.—The nec- 
essary expenses of procuring such registration 
and any transfer thereof shall be paid by the 
company making the deposits. (1925, ¢. 145, s. 
4; 1945, c. 384.) 

Editor’s Note.—The 1945 amendment transferred this sec- 
tion from section 58-61. 

§ 58-188.8. Bond in lieu of deposit.—In lieu of 
any deposit required in this chapter a company 
may give a surety bond issued by a company li- 
censed in this state, the form of which bond shall 
be approved by the commissioner. (1945, c. 384.) 

Art. 21. Insuring State Property. 

§ 58-189. State property fire insurance fund 
created.—Upon the expiration of all existing pol- 
icies of fire insurance upon state owned build- 
ings, fixtures, furniture, and equipment therein, 
including all such property the title to which may 




